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QUESTION PRESENTED

Whether a federal court overseeing an equity receiv-
ership has the power to enjoin and extinguish, without
the claimants’ consent, claims that non-receivership en-
tities seek to assert against non-receivership third par-
ties.
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I the Supreme Court of the United States

No. 24-1192
OVATION FUND MANAGEMENT II, LLC, PETITIONER

.

NOSSAMAN LLP, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

BRIEF FOR RESPONDENT
SECURITIES AND EXCHANGE COMMISSION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-35a)
is reported at 129 F.4th 599. The order of the district
court overruling objections to the global settlement and
bar orders (Pet. App. 36a-56a) is available at 2022 WL
22912794. The order of the district court entering the
Nossaman bar order (Pet. App. 57a-63a) is available at
2022 WL 17184569.

JURISDICTION

The judgment of the court of appeals was entered on
February 20, 2025. The petition for a writ of certiorari
was filed on May 20, 2025. The jurisdiction of this Court
is invoked under 28 U.S.C. 1254(1).

STATEMENT

Gina Champion-Cain operated a Ponzi scheme through
ANTI Development, LL.C (ANI), a company she controlled.
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Pet. App. 7a. The Securities and Exchange Commission
(SEC or Commission) brought a civil law-enforcement
action against Champion-Cain and ANI. Id. at 11a-12a.
The SEC alleged that, in operating the scheme, those
defendants had violated the Securities Act of 1933, 15
U.S.C. T7a et seq., and the Securities Exchange Act of
1934, 15 U.S.C. 78a et seq. Pet. App. 12a.

The district court froze the assets of Champion-Cain
and ANI, appointed a Receiver for ANI, and temporar-
ily stayed all litigation against ANI. Pet. App. 7a. Con-
sistent with the terms of her appointment, the Receiver
engaged in third-party litigation to marshal assets for
distribution to harmed investors. See id. at 8a, 12a. This
litigation proceeded separately from the adjudication of
the SEC’s enforcement claims.

Unable to pursue claims against ANI itself, some de-
frauded investors instead sued third parties in Califor-
nia state court, alleging that those parties had aided the
ANI Ponzi scheme. Pet. App. 7a. Those third parties
included Chicago Title Company (Chicago Title) and at-
torney Marco Costales and his Nossaman law firm (col-
lectively, Nossaman). Ibid.

The district court also authorized the Receiver to
bring claims against Chicago Title on ANTI’s behalf, and
the court granted Chicago Title leave to file counter-
claims against the Receiver. Pet. App. 13a-14a. Chicago
Title and the Receiver reached a global settlement of
their respective claims. /d. at 14a. In connection with the
settlement, the court entered orders barring any litiga-
tion against Chicago Title and Nossaman on claims re-
lated to the ANI Ponzi scheme. Ibid.

Certain parties to state-court litigation against Chi-
cago Title and Nossaman that had been extinguished by
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the bar orders appealed the district court’s entry of those
orders. Pet. App. 8a. The court of appeals affirmed. Ibid.

1. Through ANI, Champion-Cain purported to offer
investors a platform to make short-term, high-interest
loans to fund state-required escrow accounts for Cali-
fornia liquor-license applicants. Pet. App. 9a. Champion-
Cain assured investors that their money would remain
safely in escrow accounts at Chicago Title. Ibid. She
also bribed several Chicago Title employees to provide
false documentation indicating to investors that their
funds had been placed into escrow accounts. Id. at 10a.
In fact, Champion-Cain directed investor funds into a
single holding account at Chicago Title to which she had
unlimited access. Ibid.

Kim Peterson, a San Diego land developer and friend
of Champion-Cain’s, was an early investor in the scheme.
Pet. App. 10a-11a. Peterson subsequently created sev-
eral businesses through which he recruited other inves-
tors in return for additional interest payments, as well
as equity and voting rights with respect to ANI. Id. at
11a. “To aid his recruiting efforts, Peterson retained at-
torney Marco Costales, a partner in the Nossaman law
firm.” Ibid. Costales falsely represented to several po-
tential investors that he had vetted the ANI scheme and
that investors were very unlikely to lose funds. Ibid.

Petitioner Ovation Fund Management 11, LL.C, man-
aged an investment fund and invested more than $50
million of its clients’ money in the ANI Ponzi scheme,
resulting in losses greater than $25 million. Pet. App.
28a-29a.

2. In 2019, the SEC brought a civil law-enforcement
action against Champion-Cain and the ANT entities, al-
leging that the defendants had violated the securities
laws. Pet. App. 11a-12a. The district court appointed the
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Receiver over ANT and its parent company, and the court
temporarily stayed all litigation against ANI. Id. at 12a.

Petitioner filed suit against Chicago Title in Califor-
nia state court. See Pet. App. 12a, 29a. Petitioner sought
to recover its investors’ losses, as well as the manage-
ment fees that petitioner itself had lost as a result of
client departures. Id. at 29a. Chicago Title filed a cross-
claim against Nossaman in this litigation. /bid. Chicago
Title settled many of the claims brought against it by
defrauded investors, paying $163 million to hundreds of
investors, including $47 million to petitioner. Id. at 13a,
29a. This amount covered all of the losses suffered by pe-
titioner’s investors; petitioner’s attorneys’ fees; and $10
million of the management fees that petitioner claimed
to have lost as a result of the ANI Ponzi scheme. Id. at
29a.

The district court separately permitted the Receiver
to sue Chicago Title on ANT’s behalf to recover amounts
for which ANI would be liable to its defrauded inves-
tors. Pet. App. 13a-14a. The court also authorized Chi-
cago Title to file counterclaims against ANI to recover
the amounts Chicago Title had paid to settle investor
claims. Id. at 14a. “The Receiver and Chicago Title ulti-
mately reached a global settlement” that required “Chi-
cago Title to pay an additional $24 million to settle in-
vestors’ claims.” Ibid. The global settlement was con-
ditioned on entry by the distriet court of an order bar-
ring any further litigation against Chicago Title on
claims related to the ANI Ponzi scheme. Ibid. The
global settlement also required the Receiver to support
the entry of an order barring any litigation against Nos-
saman on claims related to the ANI Ponzi scheme if Chi-
cago Title, Nossaman, and the Receiver were able to en-
ter into a settlement agreement. Id. at 41a.
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While the request for the Nossaman bar order was
pending in the federal district court, petitioner sued
Nossaman in California state court, and petitioner con-
temporaneously urged the district court not to enter the
requested bar order. Pet. App. 29a. The district court
approved the global settlement and entered the Nossa-
man bar order over petitioner’s objection. Ibid.

3. Petitioner appealed, and the court of appeals af-
firmed. Pet. App. 1a-35a.

On appeal, petitioner argued that the district court
lacked authority to enter the bar order, and that the
Anti-Injunction Act (AIA), 28 U.S.C. 2283, precluded
the order’s entry. Pet. App. 15a, 29a-30a. The court of
appeals acknowledged that, although a district court
has wide discretion to determine relief in an equity re-
ceivership, the district court cannot reach claims that
are independent of the receivership and that do not in-
volve assets claimed by the receivership. Id. at 15a-16a
(citing Zacarias v. Stanford Int’l Bank, Ltd., 945 F.3d
883, 897 (5th Cir. 2019), cert. denied, 141 S. Ct. 950, and
141 S. Ct. 952 (2020)). But the court of appeals concluded
that petitioner’s barred claims “substantially overlapped
with the Receiver’s claims and that barring [petitioner’s]
claims was necessary to preserve the ANI receivership
estate.” Id. at 15a.

Specifically, the court of appeals found that peti-
tioner’s claims against Nossaman would have substan-
tially overlapped with claims that the Receiver could
have brought against Nossaman because the two sets of
claims would have sought to recover for the same losses
caused by the same alleged conduct. Pet. App. 30a. Pe-
titioner argued that the lost management fees it sought
to recover from Nossaman represented losses unique to
petitioner that the Receiver could not seek to recover.
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Id. at 31a. But the court held that, even though peti-
tioner sought to recover under a different legal theory
than the other defrauded investors could assert, the fact
that petitioner’s lost management fees resulted from
the Ponzi scheme was “enough.” Ibid. The court ex-
plained that “ANI would have been liable to [petitioner]
for the losses [petitioner] suffered as the result of the
Ponzi scheme. The Receiver, in turn, could have recov-
ered from Nossaman for any liability that ANI would
have because of Nossaman’s participation, even unwit-
tingly, in the Ponzi scheme.” Ibid.

The court of appeals also found that barring peti-
tioner’s claims against Nossaman was necessary to pro-
tect the ANI receivership res because, if a defrauded
investor succeeded in winning a judgment against Nos-
saman, Nossaman “could have pursued equitable indem-
nification claims against the ANI Receiver.” Pet. App.
33a. Petitioner argued that Nossaman would be unlikely
to prevail on an indemnification claim, but the court re-
jected that argument, noting inter alia that having to
litigate even a successful defense to an indemnification
claim would diminish receivership assets. Ibid. With re-
spect to petitioner’s AIA challenge, the court of appeals
assumed without deciding that the AIA applied here,
but found that the Nossaman bar order fell within the
ATA’s exception for an order that enjoins state-court lit-
igation and that is “necessary in aid” of the district
court’s in rem jurisdiction over the receivership res. Id.
at 35a (quoting 28 U.S.C. 2283).

DISCUSSION

During the district-court proceedings, the SEC took

no position on either the approval of the global settle-

ment or the propriety of the bar orders. Nor did the
Commission participate in the appellate proceedings in-
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volving the Nossaman bar order. In the court of appeals,
petitioner submitted a brief on the merits, to which Nos-
saman filed an answering brief. See 22-56208 C.A. Doc.
29 (July 12, 2023); 22-56208 C.A. Doc. 38 (Oct. 20, 2023).
The Receiver filed a joinder to the answering brief filed
by Nossaman. See 22-56208 C.A. Doc. 39 (Oct. 20, 2023).

The Commission likewise did not participate in a re-
lated appeal through which Kim Peterson and his affili-
ated entities challenged the Chicago Title bar order.
See 22-56206 C.A. Docket. And the SEC filed a notice
stating that the agency did not intend to participate in
a third related appeal, in which Peterson and his affili-
ated entities challenged a district-court order that had
denied their claims in the receivership and had ap-
proved the Receiver’s proposed distribution plan. See
23-55252 C.A. Doec. 35 (Nov. 16, 2023).

In at least one prior case in a court of appeals, the SEC
has addressed the propriety of a district court’s entry
of a bar order. See SEC Br., SEC v. DeYoung, 850 F.3d
1172 (10th Cir. 2017) (No. 16-4013). But the position that
the SEC took there was premised on the specific facts
and circumstances of that case. The Commission’s brief
in DeYoung does not imply any particular view as to the
propriety of the bar order entered in this case.
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CONCLUSION

The Commission takes no position as to the appro-
priate disposition of the petition for a writ of certiorari.

Respectfully submitted.
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