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Appendix A

Anited States Court of Appeals
Ffor the Eighth Circuit

No. 24-1332

Kari Beck, Personal Representative of
the Estate of Cameron Gayle Beck, et al.

Plaintiffs — Appellants
V.
United States of America

Defendant — Appellee

Appeal from United States District Court
for the Western District of Missouri - Kansas City

Submitted: September 26, 2024
Filed: January 13, 2025

Before COLLOTON, Chief Judge,
LOKEN and SHEPHERD, Circuit Judges.

LOKEN, Circuit Judge.

Air Force E-5 Staff Sergeant Cameron Beck
was killed when a car driven by Blanca Mitchell, a
civilian government employee, crashed into Beck’s
motorcycle on the Whiteman Air Force Base in Knob
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Noster, Missouri, where Beck was living and working.
Beck was on active duty at the Base’s Wing
Cybersecurity Office, driving to his home on the Base
for lunch. Mitchell pleaded guilty to knowingly
operating a vehicle in a careless and imprudent
manner. Because Beck died in the line of duty, his wife
and son received $523,000 in benefits and monthly
payments from the Department of Veterans Affairs
and the Department of Defense.

Beck’s wife and son (“Plaintiffs”) submitted a
wrongful death claim to the Base’s Legal Office. The
Air Force denied the claim but permitted Plaintiffs to
pursue their wrongful death claim in federal court
under the Federal Tort Claims Act (“FTCA”), 28
U.S.C. § 2671 et seq. The district court! granted the
government’s Rule 12(b)(1) motion to dismiss for lack
of subject matter jurisdiction, concluding the
government is immune from suit under the FTCA as
construed by the Supreme Court in Feres v. United
States, 340 U.S. 135 (1950), because Beck’s injuries
arose “out of or . . . in the course of activity incident to
service.” Id. at 146. Relying on our en banc decision in
Miller v. United States, 643 F.2d 481 (8th Cir. 1981),
the court concluded that Beck’s active duty status and
on-Base location at the time of the accident rendered
his death “incident to service.” The court denied
Plaintiffs’ requests for additional discovery and for
leave to file supplemental suggestions.

Plaintiffs appeal, arguing that claims “which
arise from the negligent operation of a motor vehicle
by a civilian employee of the Government” are
governed by Brooks v. United States, 337 U.S. 49

1 The Honorable Brian C. Wimes, United States District Judge
for the Western District of Missouri.
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(1949), not by Feres, and therefore the district court
has subject matter jurisdiction. We review the
dismissal of Plaintiffs’ claim de novo. See Wetherill v.
Geren, 616 F.3d 789, 792 (8th Cir. 2010), cert. denied,
564 U.S. 1037 (2011). Plaintiffs further argue the
district court abused its discretion in denying their
request for additional discovery. They did not include
this question in the Statement of Issue section of their
brief, as F.R.A.P. 28(a)(5) requires. If preserved, we
typically review the denial of discovery for gross abuse
of discretion. See Wagner v. Gallup, Inc., 788 F.3d
877, 882 (8th Cir. 2015). We affirm.

I. The Feres Doctrine

The FTCA waives the federal government’s
sovereign immunity and grants district courts subject
matter jurisdiction over categories of claims against
the United States. Eubank v. Kan. City Power & Light
Co., 626 F.3d 424, 427 (8th Cir. 2010). For certain tort
claims, the FTCA provides that the government is
liable “in the same manner and to the same extent” as
a private individual. Id., quoting 28 U.S.C. § 2674. In
Feres, the Supreme Court held that the United States
retains its sovereign immunity for torts it commits
against service members for injuries that “arise out of
or . ..1in the course of activity incident to service.” 340
U.S. at 146. The Supreme Court “has never deviated
from this characterization of the Feres bar.” United
States v. Johnson, 481 U.S. 681, 686 (1987). Thus, the
district court’s jurisdiction over Plaintiffs’ wrongful
death claim turns on whether Beck’s accident was
incident to his Air Force service.

Feres involved three consolidated cases in
which “each claimant, while on active duty and not on
furlough, sustained injury due to negligence of
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others.” 340 U.S. at 138. The Court distinguished its
prior decision in Brooks on which Plaintiffs primarily
rely. The Brooks FTCA suit could go forward, the
Court explained, because “[he] was on furlough,
driving along the highway, under compulsion of no

orders or duty and on no military mission.” Feres, 340
U.S. at 146.

Our en banc court applied the Feres doctrine in
Miller. Private Miller died while working for a private
construction company on-base, after his normal duty
hours, when the aluminum ladder he was on touched
an electrical wire owned and controlled by the United
States Army. 643 F.2d at 490. The incident occurred
while Miller was on active duty and subject to recall
at any time. We noted the “weight of authority” was
that Feres bars all suits by on-base, active duty
service members, but we held that courts must still
“examine the facts of each case as they arise and
determine whether they fall within the reasons given
by the Supreme Court for its conclusion in Feres.” Id.
at 493. In concluding that Feres barred Miller’s suit,
we explained: “[t]he key point 1s that Private Miller
was always subject to call for active duty, and that the
immediacy of his peculiar and special relationship to
his military superiors had not been severed by any
such formality as a furlough, leave, or pass.” Id. at
494. We also found relevant that Miller’s parents were
“entitled to compensation under the applicable acts of
Congress, which require no showing of fault or
negligence.” Id.

In applying what is commonly called the Feres
doctrine, the Supreme Court “has emphasized three
broad rationales underlying the Feres decision,”
Johnson, 481 U.S. at 688 -- (1) the relationship
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between the government and service members is
distinctively federal in character; (2) Congress has
provided death benefits for service members,
obviating the need for additional recovery under the
FTCA; and (3) suits by service members could involve
the judiciary in sensitive military affairs. Id. at 688-
91. We adhere to that analytical approach. See
Cutshall v. United States, 75 F.3d 426, 428-29 (8th
Cir. 1996).

I1I. The “Incident to Service” Issue

When Beck reported to his duty station on the
morning of April 15, 2021, he was on active duty,
subject to his Base Commander and the Uniform Code
of Military Justice. He could be recalled to the Base
for mission essential purposes if he left during
weekends or for lunch. The Base was fully secured;
only authorized persons could enter. At 11:00 a.m.,
Beck started to cycle to his on-Base home for lunch
with the Plaintiffs. He would report back to his duty
station after the lunch break. Mitchell had finished
repairing a machine at the Base’s bowling alley and
was driving her government-owned van to her
supervisor’s office when the accident occurred.

We agree with the district court that our en
banc decision in Miller is controlling and bars
Plaintiffs’ FTCA claim. Like Miller, Beck was injured
on-Base, while on active duty, and subject to
immediate recall. Both Miller and Beck were killed
during off-duty hours, and both deaths arose out of
non-military activities -- Miller was working on a
home and Beck was driving his vehicle. Like Miller’s
survivors, Plaintiffs were entitled to military benefits.
In examining other circuit interpretations of Feres, we
noted in Miller that “Feres is not limited to cases of
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negligent orders given or negligent acts committed in
the course of actual military duty.” 643 F.2d at 492.

Plaintiffs argue the key difference between the
two claims is that the alleged negligence in Miller was
committed by the United States military, whereas the
alleged negligence in this case was committed by a
civilian government employee. However, the Supreme
Court held this difference irrelevant in Johnson, 481
U.S. at 686-88:

[TThis Court has never suggested that
the military status of the alleged
tortfeasor is crucial to the application of
the [Feres] doctrine. Nor have the lower
courts understood this fact to be relevant
under Feres. Instead, the Feres doctrine
has been applied consistently to bar all
suits on behalf of service members
against the Government based upon
service-related injuries. We decline to
modify the doctrine at this late date.

Plaintiffs further argue that Miller was
overruled by the Supreme Court in United States v.
Shearer, 473 U.S. 52 (1985), where the Court directed
courts to focus primarily on the third rationale
articulated in Feres -- whether resolution of the FTCA
claim would implicate military management or
intrude upon sensitive military affairs. Therefore,
Beck’s death was not incident to service because
resolution of this ordinary negligent-driving action
would not require a court to scrutinize or second guess
military decision-making. The Supreme Court in
Johnson rejected this contention. In that case, the
Eleventh Circuit, in concluding the Feres doctrine did
not bar an FTCA negligence claim, put “[s]pecial
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emphasis . . . upon military discipline and whether or
not the claim being considered would require civilian
courts to second-guess military decisions.” Johnson,
481 U.S. at 685 (quotation omitted). The Supreme
Court reversed and dismissed the FTCA claim for lack
of jurisdiction. Like our en banc decision in Miller, the
Court considered the “circumstances of the case” in
light of the three Feres rationales, putting no special
weight on whether resolution would involve the
judiciary in sensitive military affairs. Id. at 686-92.
Therefore, Miller and Johnson control and bar
Plaintiffs’ FTCA claim.

III. The Jurisdictional Discovery Issue

In opposing the government’s motion to dismiss
for lack of subject matter jurisdiction, Plaintiffs
moved to stay the district court’s ruling to allow
further jurisdictional discovery and asked for
permission to submit the transcript of Mitchell’s
deposition, taken after the government filed its
motion to dismiss. In the deposition, Mitchell testified
that, at the time of the crash, she was an ordinary
civilian government employee with no connection to
military decision-making or discipline and took full
responsibility for the accident. The district court
denied this relief, concluding that additional discovery
and submission of Mitchell’s deposition testimony
would reveal facts “not material to the Court’s
analysis under Feres.” Plaintiffs argue the district
court erred by denying jurisdictional discovery. They
contend that Mitchell’s deposition testimony would
show that Mitchell took full responsibility for Beck’s
death, was not engaged in military activities at the
time of the accident, and was paid out of non-
appropriated funds earned through the operation of
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civilian services. This would establish that resolution
of their FTCA claim “does not require the civilian
court to second-guess any military decisions.”

A court does not abuse its discretion when it
denies jurisdictional discovery if the FTCA plaintiff’s
complaint makes “the applicability of Feres . . . an
open-and-shut case.” Wetherill, 616 F.3d at 799.
Additional jurisdictional discovery is not needed if the
“facts necessary to resolving the jurisdictional
inquiry” are known and undisputed. Viasystems, Inc.
v. EBM-Papst St. Georgen GmbH & Co., 646 F.3d 589,
598 (8th Cir. 2011) (quotation omitted).

We agree with the district court that the
additional facts identified by Plaintiffs “are not
material to the determination of whether Feres
applies.” Rather, undisputed facts resolve the Feres
inquiry. As discussed, Feres as construed by the
Supreme Court in Johnson applies to bar Plaintiffs’
claims whether or not Mitchell was a civilian
government employee and whether or not her
negligent driving caused Staff Sergeant Beck’s
injuries. The accident occurred on-Base when Beck
was on active duty and subject to recall and therefore
occurred “incident to service,” even if resolution of the
negligence issue would not require second guessing a
military decision. The district court did not abuse its
discretion by denying Plaintiffs’ motion for
jurisdictional discovery and request to submit
Mitchell’s deposition.

The judgment of the district court is affirmed.
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Appendix B

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

KARI BECK, et al.,,

Case No. 4:23-CV00255-

Plaintiffs, BCW

V.

UNITED STATES OF
AMERICA,

N N N N N N N N N N

Defendant

N

ORDER

Before the Court is Defendant the United
States of America’s motion to dismiss for lack of
subject matter jurisdiction (Doc. #5) and the parties’
joint motion for leave to file supplemental suggestions
(Doc. #23). The Court, being duly advised of the
premises, grants the United States of America’s
motion to dismiss for lack of subject matter
jurisdiction (Doc. #5) and denies as moot the parties’
joint motion for leave to file supplemental suggestions
(Doc. #23).

BACKGROUND

The facts giving rise to the complaint are as
follows. On April 15, 2021, shortly after 7:30am, E-5
Staff Sergeant Cameron Gayle Beck (“Staff Sergeant
Beck”), reported to his duty station at the Wing
Cybersecurity Office on Whiteman Air Force in Knob
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Noster, Missouri. Around 11:00am, Staff Sergeant
Beck took his lunch break. While traveling by
motorcycle to his home on base, Staff Sergeant Beck
got into a vehicle collision with Blanca C. Mitchell, a
civilian employee of the United States (the
“Accident”). The Accident resulted in Staff Sergeant
Beck’s death and irreparable damage to his
motorcycle.

On August 4, 2022, Plaintiffs Kari Beck and
C.B. (hereinafter “Plaintiffs”) submitted a wrongful
death claim to the Legal Office of Whiteman Air Force
Base but the claim was denied.! On or about March
23, 2023, the Department of the Air Force granted
Plaintiffs permission to pursue their claim in federal
court. Accordingly, on April 14, 2023, Plaintiffs filed a
two-count complaint in this Court based on the
Federal Torts Claims Act (“FTCA”), 28 U.S.C. §§ 2671-
2680, for the wrongful death of Staff Sergeant Beck.
(Doc. #1).

On September 15, 2023, Defendant the United
States of America filed the instant motion to dismiss
for lack of subject matter jurisdiction under Fed. R.
Civ. P. 12(b)(1). (Doc. #5). On October 27, 2023,
Plaintiffs filed an opposition (Doc. #13), and on
November 16, 2023, the United States filed a reply

1 Even so, Plaintiffs have otherwise been compensated for the
death of Staff Sergeant Beck. Specifically, Kari Beck, Staff
Sergeant Beck’s wife, received a $100,000 death gratuity
payment on April 21, 2021. Plaintiff Kari Beck also received
additional payments from Staff Sergeant Beck’s Life insurance
policy, for Arrears Pay, and lifetime monthly income under the
Survivor Benefit Program as well as an additional monthly
payment from the United States Department of Veteran Affairs
(“VA”) as Dependency and Indemnity Compensation. See (Doc.
#6 at Exs. 7-11).
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(Doc. #21).
LEGAL STANDARD

Fed. R. Civ. P. 12(b)(1) provides for a motion to
dismiss for lack of subject matter jurisdiction. A
motion filed under Fed. R. Civ. P. 12(b)(1) may be a
facial challenge, or a factual challenge. Moss v. United
States, 895 F.3d 1091, 1097 (8th Cir. 2018). In the
context of a factual challenge the party asserting
federal jurisdiction must establish the existence of
federal subject matter jurisdiction by a preponderance
of the evidence and the proponent is not entitled to
any presumption of truthfulness based on the
complaint’s factual allegations. Id. Furthermore, in
considering a factual attack to subject matter
jurisdiction, the Court may properly “look outside the
pleadings to affidavits or other documents,” without
converting the motion into one for summary
judgment. Moss, 895 F.3d at 1097. “Because at issue
in a factual 12(b)(1) motion is the trial court’s . . . very
power to hear the case . . . the trial court is free to
weigh the evidence and satisfy itself as to the

existence of its power to hear the case.” Osborn v.
United States, 918 F.2d 724, 730 (8th Cir. 1990).

Additionally, “the existence of disputed
material facts will not preclude the trial court from
evaluating for itself the merits of jurisdictional
claims.” Titus v. Sullivan, 4 F.3d 590, 593 n.1. (8th
Cir. 1993) “Finally, it is to be presumed that a cause
of action lies outside of the Court’s limited
jurisdiction, and the burden of establishing the
contrary [by a preponderance] rests on the party
asserting jurisdiction.” Bass v. United States, 428 F.
Supp. 3d 162, 166 (W.D. Mo. 2019) (citing Kokkonen
v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377
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(1994)); OnePoint Sols., LI.C v. Borchert, 486 F.3d
342, 347 (8th Cir. 2007).

ANALYSIS

The United States asserts a factual challenge
to this Court’s jurisdiction under Fed. R. Civ. P.
12(b)(1) arguing it is immune from suit under the
FTCA. Specifically, The United States argues the
Feres doctrine bars Plaintiffs’ claim under the FTCA
for Staff Sergeant Beck’s death because his death
occurred “incident to service.” 350 U.S. 135, 146
(1950). In opposition, Plaintiffs argue the Feres
doctrine does not apply because Staff Sergeant’s
Beck’s military service has nothing to do with his
death apart from the fact that his death occurred on a
military base. Notwithstanding, Plaintiffs argue the
Court should stay its ruling on the instant motion
until after the completion of jurisdictional discovery.

A. The United States’ motion to dismiss
for lack of subject matter
Jurisdiction is granted.

“Although the United States 1s generally
immune from suit under the doctrine of sovereign
immunity, the FTCA waives federal sovereign
immunity and grants federal district courts
jurisdiction over a certain category of claims against
the United States.” Eubank v. Kan. City Power &
Light Co., 626 F.3d 424, 427 (8th Cir. 2010) (citation
omitted). Even so, there are exceptions to the FTCA’s
waiver of immunity. See 28 U.S.C. §§ 1346(b)(1) &
2674. For example, in Feres v. United States, the
Supreme Court held the United States is immune
from suit under the FTCA “for injuries to servicemen
where the injuries arise out of or are in the course of
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activity incident to service.” 340 U.S. 135, 146 (1950)
(the “Feres doctrine”). With respect to these types of
claims, “the crucial question which determine[s]
liability of the Government under the [FTCA]. . . [is]
not whether the serviceman was acting pursuant to
orders at the time of the accident, but rather whether
the peculiar and special relationship of the soldier to
his superiors was in effect at the time of the accident.”
United States v. Carroll, 369 F.2d 618, 621 (8th Cir.
1966) (citation omitted).

Factors relevant to determining whether the
Feres doctrine applies include whether the incident at
issue:

occur[ed] (1) on a military base, or (2)
while the serviceman [was] on active
duty status, or (3) under compulsion of
military orders or on a military mission
or directly subject to military control, or
(4) the activity is a privilege related to or
dependent upon military status.

Miller v. United States, 643 F.2d 481, 483 (8th Cir.
1980). Courts may also consider whether the claim at
issue 1s “the type of claims that, if generally
permitted, would involve the judiciary in sensitive
military affairs at the expense of military discipline
and effectiveness.” United States v. Shearer, 473 U.S.
52, 59 (1985). While a bright line rule does not exist
and no one factor in the analysis is necessarily
dispositive, “the majority of decided cases indicate
that if [the serviceman)] is either on active duty status
or on base [at the time of the incident], Feres
automatically applies[.]” Miller, 643 F.2d at 484.

The parties disagree as to the analytical
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framework the Court should use in determining
whether the Feres doctrine bars the instant claim.
The United States argues Feres doctrine
jurisprudence gives rise to two discrete tests for tort
suits brought by military service members against the
federal government. First and foremost, the United
States asserts courts apply the “incident to service”
test. Secondarily, courts may also invoke a different
analysis as to claims that “would involve the judiciary
in sensitive military affairs at the expense of military
discipline and effectiveness[]” if such claims were
allowed to proceed. Shearer, 473 U.S. at 59. The
United States argues the Shearer analysis does not
apply because the instant action does not present a
claim that goes “directly to the ‘management’ of the
military, calling into question basic choices about the
discipline, supervision, and control of a serviceman.”
Id. at 58. However, the United States emphasizes the
Feres doctrine still applies to bar this lawsuit after
consideration of other relevant factors attendant to
the incident to service test.

In opposition, Plaintiffs argue the Court should
apply the analytical framework under Brown v.
United States and evaluate “(1) whether there is a
relevant relationship between the service member’s
activity and the military service, and (2) whether
military discipline will be impeded if the challenged
conduct is litigated in a civil action[]” to resolve the
instant motion. 739 F.2d 362, 367 (8th Cir. 1984).
Plaintiffs emphasize the Court’s primary focus should
be the military discipline factor of the Brown
framework. (Doc. #13 at 7). In this respect, Plaintiffs
appear to suggest that as insofar as the instant claim
does not intrude upon sensitive military matters
and/or impede military discipline, the Feres doctrine
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does not apply, and Plaintiffs may proceed with their
claim.

After a review of the applicable law, the Court
finds the United States’ argument persuasive—
although the Court does not necessarily view Shearer
as a separate and distinct test; rather, the concerns
raised in Shearer simply are not present in the instant
case. Specifically, the claim at issue does not directly
implicate military management or otherwise intrude
upon sensitive military affairs; however, that does not
mean that Feres does not otherwise bar Plaintiffs’
claim. As noted above, other factors remain relevant
to the analysis such as the location of the challenged
conduct, the active duty status of the serviceman, and
whether the serviceman was subject to military
control. Miller, 643 F.2d at 483.

Furthermore, the Court disagrees that its
primary focus should be whether military discipline
will be impeded by litigation of the challenged
conduct. See Loughney v. United States, 839 F.2d 186,
188 (3d. Cir. 1988) (holding that in United States v.
Johnson, 481 U.S. 681 (1987), the Supreme Court
confirms “Feres prohibits any case-by-case inquiry
into whether judicial review of a service member’s tort
claim would unduly interfere with military operations
. .. [1]t 1s simply the military status of the claimant
that is dispositive.”). Here, the Court’s primary focus
is whether the injury complained of arises out of or
occurred during activity incident to military service.
Wetherill v. Geren, 616 F.3d 789, 798 (8th Cir. 2010).
Consequently, the Court considers Brown to the
extent it aids in answering the question before the
Court, but the analytical framework articulated in
Brown does not control the Court’s analysis.
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That said, Staff Sergeant Beck’s death did
occur incident to service. See Zoula v. United States,
217 F.2d 81, 82 (5th Cir. 1954) (holding Feres doctrine
barred FTCA claim for automobile collision that
occurred on base). Miller is particularly instructive. In
Miller, the decedent was a Private First Class on
active duty who suffered a fatal injury while working
a part-time job in a civilian capacity. 643 F.2d at 482.
The plaintiffs brought an action under the FTCA
alleging negligence of the United States which
resulted in the decedent’s death; however, the district
court granted the United States’ motion for summary
judgment on the grounds that Feres barred the
plaintiffs’ claims. Id. Initially, the Eighth Circuit
reversed the district court’s grant of summary
judgment explaining “[i]f the government chooses to
loan’ out the members of its military to civilian
government employees, it must bear the risk of
liability for resulting injuries.” Id. at 487.

However, after a rehearing en banc, the Eighth
Circuit affirmed the district court’s grant of summary
judgment finding the Feres doctrine barred plaintiffs’
claims after all. Id. at 495. Here, the Court explained
“Feres is not limited to cases of negligent orders given
or negligent acts committed in the course of actual
military duty[]” rather the “key point” in determining
that the Feres doctrine barred plaintiffs’ claims was
that the decedent “was always subject to call for active
duty, and that the immediacy of his peculiar and
special relationship to his military superiors had not
been severed by any such formality as a furlough,
leave, or pass.” Id. at 492, 494.

Like the decedent in Miller, Staff Sergeant
Beck was not conducting actual military duties at the
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time of his death, but he was not on furlough, leave,
or pass either. Indeed, it is undisputed Staff Sergeant
Beck’s death occurred while he was on active duty
status. See (Doc. #6-1 at 9 7 - 8). In light of Miller
and despite Plaintiffs’ assertions to the contrary, Staff
Sergeant Beck’s active duty status at the time of the
Accident tends toward application of the Feres
doctrine. Miller, 643 F.2d at 494.

Furthermore, although Staff Sergeant Beck
was on his lunch break at the time of the Accident, it
1s undisputed he remained subject to immediate recall
for mission essential purposes, and thus subject to
military control. (Doc. #5 at 9). And, though the act of
taking a lunch break is not in and of itself a privilege
related to or dependent upon military status, the
location of the Accident—that 1is, the fact that the
Accident occurred on Whiteman Airforce Base—tends
toward application of the Feres doctrine. Brown, 739
F.2d at 367 (“Eighth Circuit cases have tended toward
denying recovery in cases in which the injury occurs
on a military base, [but] there is no hard and fast rule
to this effect.”). Specifically, but for his status as an
active duty serviceman, he would not have been
traveling on Whiteman Airforce base to his home that
was also located on base at all. In sum, these factors
tend toward application of the Feres doctrine as well.

Plaintiffs argue United States’ application of
the incident to service test is incorrect because the
legal authority upon which the United States relies
involves injuries caused by another serviceman, in
contrast with the allegations here involving a civilian
employee. In those cases, Plaintiffs argue the Feres
doctrine properly barred the plaintiffs’ claims because
further prosecution implicated sensitive military
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matters. However, the Court finds this argument
unpersuasive because the “military status of the
alleged tortfeasor is [not] crucial to the application of
the [Feres] doctrine . . . [n]Jor have the lower courts
understood this fact to be relevant[.]”

Johnson, 481 U.S. at 686-87. Notwithstanding
that the Accident was caused by a civilian federal
employee, Staff Sergeant Beck’s “peculiar and special
relationship to his military superiors[]” had not been
formally severed by a formal leave, furlough, or pass.
Miller, 643 F.2d at 494. This fact in conjunction with
the aforementioned factors leaves the Court satisfied
that the Feres doctrine bars Plaintiffs’ claim.
Therefore, the complaint must be dismissed for lack of
subject matter jurisdiction because the United States
1s immune from suit under the FTCA.

B. Plaintiffs’ request to stay the Court’s ruling
on the United States’ motion to dismiss for lack of
subject matter jurisdiction is denied. Additionally, the
parties’ joint motion for leave to file supplemental
suggestions 1s denied as moot.

Plaintiffs argue the Court should stay its ruling
on the United States’ motion to dismiss for lack of
subject matter jurisdiction in lieu of further
jurisdictional discovery. (Doc. #15). Plaintiffs argue
that the facts, when properly discovered, will
conclusively prove that Staff Sergeant Beck was not
at fault for the Accident and that Blanca C. Mitchell’s
actions on the day of the Accident were completely
unrelated to the military. In opposition, the United
States argues further jurisdictional discovery 1is
unnecessary because no further facts are needed to
resolve the jurisdictional inquiry. (Doc. #21).
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During the pendency of the United States’
motion to dismiss for lack of subject matter
jurisdiction, the parties conducted the deposition of
Blanca C. Mitchell. (Doc. #16). Thereafter, the parties
filed a joint motion to file supplemental suggestions.
(Doc. #23). Plaintiffs seek to supplement their
opposition suggestions with relevant facts from
Blanca C. Mitchell’s testimony and the United States
requests an opportunity to file short reply
suggestions. Plaintiffs emphasize their supplemental
suggestions will not raise any new arguments or bring
any new issues before the Court.

The Court denies both Plaintiffs’ request to
stay its ruling on the United States’ motion to dismiss
for lack of subject matter jurisdiction in lieu of further
jurisdictional discovery and the parties’ joint motion
for leave to file supplemental suggestions. First, the
Court need not stay it’s ruling on the instant motion
in favor of further jurisdictional discovery because the
Instant motion can be resolved on the pleadings and
accompanying exhibits alone. Viasys., Inc. v. EBM-
Papst St. Georgen GmbH & Co., KG, 646 F.3d 589,
598 (8th Cir. 2011) (holding additional jurisdictional
discovery not warranted where the “facts necessary to
resolving the jurisdictional inquiry” are known and
undisputed) (citation omitted). Plaintiffs seek to
conduct additional discovery because they argue it
will show that Staff Sergeant Beck was not
responsible for the Accident, yet these facts are not
material to the determination of whether Feres
applies and would not otherwise change the Court’s
decision. Likewise, any additional facts from Blanca
C. Mitchell’s testimony are not material to the Court’s
analysis under Feres. Again, the Court’s inquiry
under Feres is not the status or fault of the tortfeasor,
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rather the inquiry is focused on the serviceman,
himself. Accordingly, it is hereby

ORDERED the United States’s Motion to
Dismiss for Lack of Subject Matter Jurisdiction (Doc.
#5) 1s GRANTED. Plaintiffs’ claims are thus
DISMISSED for lack of jurisdiction pursuant to Fed.
R. Civ. P. 12(b)(1). It is further

ORDERED the parties joint motion for leave to
file supplemental suggestions (Doc. #23) is DENIED
AS MOOT.

IT IS SO ORDERED.
DATED: February 1, 2024

/s/ Brian C. Wimes

JUDGE BRIAN C.

WIMES

UNITED STATES

DISTRICT COURT
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Appendix C

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

JUDGMENT IN A CIVIL CASE

KARI BECK, et al.,,

Case No. 23-0255-CV-W-

Plaintiffs, BCW

V.

UNITED STATES OF
AMERICA,

Defendant

N N N N N N N N N N N

Jury Verdict. This action came before the
Court for a trial by jury. The issues have been tried
and the jury has rendered its verdict.

X  Decision by Court. This action came before
the Court. The issues have been determined and a
decision has been rendered.

IT IS ORDERED AND ADJUDGED that

the United States’s Motion to Dismiss for Lack of
Subject Matter Jurisdiction (Doc. #5) 1s GRANTED.
Plaintiffs’ claims are thus DISMISSED for lack of
jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1). The
parties’ joint motion for leave to file supplemental
suggestions (Doc. #23) is DENIED AS MOOQOT.
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February 1, 2024 Paige Wymore-Wynn
Date Clerk
/sl Tracy L.
Diefenbach

Deputy Clerk
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Appendix D

RELEVANT STATUTORY PROVISIONS
28 U.S.C. § 1346 - United States as defendant

Effective: March 7, 2013

(a) The district courts shall have original
jurisdiction, concurrent with the United States Court
of Federal Claims, of:

(1) Any civil action against the United
States for the recovery of any internal-revenue
tax alleged to have been erroneously or illegally
assessed or collected, or any penalty claimed to
have been collected without authority or any
sum alleged to have been excessive or in any
manner wrongfully collected under the
internal-revenue laws;

(2)  Any other civil action or claim against
the United States, not exceeding $10,000 in
amount, founded either upon the Constitution,
or any Act of Congress, or any regulation of an
executive department, or upon any express or
implied contract with the United States, or for
liquidated or unliquidated damages in cases
not sounding in tort, except that the district
courts shall not have jurisdiction of any civil
action or claim against the United States
founded upon any express or implied contract
with the United States or for liquidated or
unliquidated damages in cases not sounding in
tort which are subject to sections 7104(b)(1) and
7107(a)(1) of title 41. For the purpose of this
paragraph, an express or implied contract with
the Army and Air Force Exchange Service,
Navy Exchanges, Marine Corps Exchanges,



(b)

(©)
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Coast Guard Exchanges, or Exchange Councils
of the National Aeronautics and Space
Administration shall be considered an express
or implied contract with the United States.

(1) Subject to the provisions of chapter 171
of this title, the district courts, together with
the United States District Court for the District
of the Canal Zone and the District Court of the
Virgin Islands, shall have exclusive jurisdiction
of civil actions on claims against the United
States, for money damages, accruing on and
after January 1, 1945, for injury or loss of
property, or personal injury or death caused by
the negligent or wrongful act or omission of any
employee of the Government while acting
within the scope of his office or employment,
under circumstances where the United States,
if a private person, would be liable to the
claimant in accordance with the law of the place
where the act or omission occurred.

(2)  No person convicted of a felony who is
incarcerated while awaiting sentencing or
while serving a sentence may bring a civil
action against the United States or an agency,
officer, or employee of the Government, for
mental or emotional injury suffered while in
custody without a prior showing of physical
injury or the commission of a sexual act (as
defined in section 2246 of title 18).

The jurisdiction conferred by this section

includes jurisdiction of any set-off, counterclaim, or
other claim or demand whatever on the part of the
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United States against any plaintiff commencing an
action under this section.

(d)  The district courts shall not have jurisdiction
under this section of any civil action or claim for a
pension.

(e) The district courts shall have original
jurisdiction of any civil action against the United
States provided in section 6226, 6228(a), 7426, or 7428
(in the case of the United States district court for the
District of Columbia) or section 7429 of the Internal
Revenue Code of 1986.

® The district courts shall have exclusive original
jurisdiction of civil actions under section 2409a to
quiet title to an estate or interest in real property in
which an interest is claimed by the United States.

(2) Subject to the provisions of chapter 179, the
district courts of the United States shall have
exclusive jurisdiction over any civil action commenced
under section 453(2) of title 3, by a covered employee
under chapter 5 of such title.

28 U.S.C. § 2671. Definitions
Effective: November 13, 2000

As used in this chapter and sections 1346(b) and
2401(b) of this title, the term “Federal agency”
includes the executive departments, the judicial and
legislative branches, the military departments,
independent establishments of the United States, and
corporations primarily acting as instrumentalities or
agencies of the United States, but does not include any
contractor with the United States.

“Employee of the government” includes (1) officers or
employees of any federal agency, members of the
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military or naval forces of the United States, members
of the National Guard while engaged in training or
duty under section 115, 316, 502, 503, 504, or 505 of
title 32, and persons acting on behalf of a federal
agency in an official capacity, temporarily or
permanently in the service of the United States,
whether with or without compensation, and (2) any
officer or employee of a Federal public defender
organization, except when such officer or employee
performs professional services in the course of
providing representation under section 3006A of title
18.

“Acting within the scope of his office or employment”,
in the case of a member of the military or naval forces
of the United States or a member of the National
Guard as defined in section 101(3) of title 32, means
acting in line of duty.

28 U.S.C. § 2674.
Liability of United States

The United States shall be liable, respecting the
provisions of this title relating to tort claims, in the
same manner and to the same extent as a private
individual under like circumstances, but shall not be
liable for interest prior to judgment or for punitive
damages.

If, however, in any case wherein death was caused,
the law of the place where the act or omission
complained of occurred provides, or has been
construed to provide, for damages only punitive in
nature, the United States shall be liable for actual or
compensatory damages, measured by the pecuniary
injuries resulting from such death to the persons
respectively, for whose benefit the action was brought,
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in lieu thereof.

With respect to any claim under this chapter, the
United States shall be entitled to assert any defense
based upon judicial or legislative immunity which
otherwise would have been available to the employee
of the United States whose act or omission gave rise
to the claim, as well as any other defenses to which
the United States is entitled.

With respect to any claim to which this section
applies, the Tennessee Valley Authority shall be
entitled to assert any defense which otherwise would
have been available to the employee based upon
judicial or legislative immunity, which otherwise
would have been available to the employee of the
Tennessee Valley Authority whose act or omission
gave rise to the claim as well as any other defenses to
which the Tennessee Valley Authority is entitled
under this chapter.

28 U.S.C. § 2680. Exceptions
Effective: October 6, 2006

The provisions of this chapter and section 1346(b) of
this title shall not apply to —

(a)  Any claim based upon an act or omission of an
employee of the Government, exercising due care, in
the execution of a statute or regulation, whether or
not such statute or regulation be valid, or based upon
the exercise or performance or the failure to exercise
or perform a discretionary function or duty on the part
of a federal agency or an employee of the Government,
whether or not the discretion involved be abused.

(b)  Any claim arising out of the loss, miscarriage,
or negligent transmission of letters or postal matter.
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(c) Any claim arising in respect of the assessment
or collection of any tax or customs duty, or the
detention of any goods, merchandise, or other
property by any officer of customs or excise or any
other law enforcement officer, except that the
provisions of this chapter and section 1346(b) of this
title apply to any claim based on injury or loss of
goods, merchandise, or other property, while in the
possession of any officer of customs or excise or any
other law enforcement officer, if —

(1) the property was seized for the purpose
of forfeiture under any provision of Federal law
providing for the forfeiture of property other
than as a sentence imposed upon conviction of
a criminal offense;

(2) the interest of the claimant was not
forfeited;

(3) the interest of the claimant was not
remitted or mitigated (if the property was
subject to forfeiture); and

(4) the claimant was not convicted of a crime
for which the interest of the claimant in the
property was subject to forfeiture under a
Federal criminal forfeiture law.

(d) Any claim for which a remedy is provided by
chapter 309 or 311 of title 46 relating to claims or suits
in admiralty against the United States.

(e) Any claim arising out of an act or omission of
any employee of the Government in administering the
provisions of sections 1-31 of Title 50, Appendix.



App-29

® Any claim for damages caused by the
1mposition or establishment of a quarantine by the
United States.

[(2) Repealed. Sept. 26, 1950, c. 1049, § 13(5), 64 Stat.
1043.]

(g) Any claim arising out of assault, battery, false
imprisonment, false arrest, malicious prosecution,
abuse of process, libel, slander, misrepresentation,
deceit, or interference with contract rights: Provided,
That, with regard to acts or omissions of investigative
or law enforcement officers of the United States
Government, the provisions of this chapter and
section 1346(b) of this title shall apply to any claim
arising, on or after the date of the enactment of this
proviso, out of assault, battery, false imprisonment,
false arrest, abuse of process, or malicious
prosecution. For the purpose of this subsection,
“investigative or law enforcement officer” means any
officer of the United States who is empowered by law
to execute searches, to seize evidence, or to make
arrests for violations of Federal law.

(h) Any claim for damages caused by the fiscal
operations of the Treasury or by the regulation of the
monetary system.

(1) Any claim arising out of the combatant
activities of the military or naval forces, or the Coast
Guard, during time of war.

Q) Any claim arising in a foreign country.

(k)  Any claim arising from the activities of the
Tennessee Valley Authority.

) Any claim arising from the activities of the
Panama Canal Company.
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(m) Any claim arising from the activities of a
Federal land bank, a Federal intermediate credit
bank, or a bank for cooperatives.





