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INTEREST OF AMICI CURIAE

Amici collectively represent thousands of local 

Amici and 
their members are strongly interested in obtaining clear 
guidance from this Court relating to appropriate use 

dangerous, high-speed chase, in furtherance of community 

Amici seek to assist this Court by providing insight and 

municipal liability. 

The Texas Municipal League Intergovernmental Risk 

over 2,500 governmental entities in Texas, including over 

coverage through TMLIRP.1 

The Louisiana Municipal Risk Management Agency 

1. Counsel of record for all parties received timely notice under 
Supreme Court Rule 37.2 of amici’s
for any party in this matter and no party: (1) authored this brief in 

the preparation or submission of this brief. No person, other than 
TMLIRP, LMRMAIPLF, MMLP, TPCA, NAPO, CLEAT, TMPA, 

to fund the preparation or submission of this brief. Amici submit 
this brief pursuant to Supreme Court Rule 37. 
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The LMRMAIPLF is funded through resources pooled 
together by its members to insure their protection and 
defense against municipal risks.

 

coverage. The MMLP is funded through resources pooled 
together by its members to insure their protection and 
defense against municipal risks.

Founded in 1958, Texas Police Chiefs Association 

professional development and high ethical standards of 
senior police management personnel throughout Texas. 

management personnel of over 330 cities and agencies, 
representing a population served of more than 15 million.

States. The organization represents over 1,000 police units 

Professionals across Texas. CLEAT advocates for the fair 
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Founded in 1950, the Texas Municipal Police 

county, and local police officers and public safety 
employees across Texas. TMPA promotes professionalism 

representation.

Amici collectively represent hundreds-of-thousands of 

Ambler majority employs 20/20 hindsight to interpret 

The Ambler

Instead, the majority claims there is a fact issue. This is, 

Amici submit this brief to emphasize the exceptional 
importance of the questions presented in the petition 

petition.

SUMMARY OF THE ARGUMENT 

police officers and the public in preventing felonious 
criminal activity. 
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The Fifth Circuit judges split eight to nine against 
rehearing Ambler v. Nissen en banc. The Ambler

The Ambler Graham v. 
Connor

Moreover, the Ambler

going through the mind of the suspect rather than the 

the Ambler

in Harlow v. Fitzgerald. The Ambler majority requires 

to making split-second, life-and-death decisions in the 
most dangerous of conditions.

The Ambler 

Scott v. Harris. Did Scott abrogate 
the use of special standards in deadly-force cases and 

Ambler 

The Ambler

Circuit that this special probable-cause standard should 
still be used post-Scott. 

More fundamentally, the Ambler majority uses the 
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Nissen used deadly force. The Ambler majority looks back 
and concludes there is a fact question solely because Mr. 

the Ambler

. 

The Ambler 
the legal analysis. It also makes it practically impossible 

of force for fear that a suspect may later die. According to 
the Ambler majority, empty-handed pressure may equate 
to deadly force if the suspect later dies. With such a rule, 

Ambler
into the demands of an already difficult, dangerous, 
and demanding job. Amici urge this Court to grant the 

throughout the country. 
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REASONS FOR GRANTING THE PETITION

A. The Ambler Opinion Conflicts with Decisions 
of this Court Regarding the Objective Inquiry 

Put a Felonious Suspect in Custody.

Graham at the police academy. 
Before they are assigned their first patrol, officers 

using force, it must be objectively reasonable for them 
to do so in that moment and under those circumstances. 
Graham v. Connor

. The 
Ambler
analysis. It turns the clock back over 40 years and 
completely disregards Supreme Court precedents along 

Pearson v. Callahan, 555 
U.S. 223, 237 (2009) (quoting Mitchell v. Forsyth, 472 U.S. 

favorable to the party asserting the injury, do the facts 

Scott v. Harris, 
550 U.S. 372, 377 (2007) (quoting Saucier v. Katz, 533 
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 at 380. 
The Ambler
Ambler 

question. Ambler, 116 F.4th at 365. 

The Ambler

blatantly
. at 356 (citations omitted). Nonetheless, the Ambler 

his head, pushing it into the pavement … The 

raised Ambler to a seated position and checked 

. at 355–56. The Ambler dissent characterizes this 
soft, empty-hand control to place a felonious suspect into 

. at 365. 

threshold question, the Ambler majority dodges it. In 
doing so, the majority manufactures a fact issue involving 
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the subjective mind-set of the suspect. The Ambler 

Ambler, 
116 F.4th at 358. The Ambler majority is actually asking 
a subjective question regarding the suspect’s mindset. 
The real question the Ambler majority is asking is: Was 

. at 359. 

in a reasonable manner. But … it is just as believable that 

is surely based on the 20/20 hindsight that Ambler dies. 

First, before Harlow v. Fitzgerald, 457 U.S. 800 

and a subjective element. 

ineffective in resolving insubstantial suits against 
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. at 815–16. To balance 

to baseless claims, this Court adopted an objective test 

. at 818. 

The Ambler majority injects a subjective question into 

Ambler

rejected since 1982. Moreover, the Ambler
Harlow 

mindset. Here, the Ambler
based on the suspect’s mindset. Effectively, the Ambler 

and demanding job. 

Second, the Ambler majority uses the 20/20 vision 

medical distress as opposed to resisting. This Court 

particular use of force must be judged from the perspective 

Kisela v. Hughes, 584 U.S. 
100, 103 (2018) (quoting Graham, 490 U.S. at 396). The 
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Ambler majority states that from an objective perspective, 

medical distress, may
intervene in the ordeal to stop the tasing and continued 

Ambler, 116 F.4th at 362 (emphasis added). 

The Ambler

subjective analysis. And the Ambler majority gets the 
ancient and long-rejected, subjective analysis exactly 

suspect 
Ambler majority uses the 

vision of 20/20 hindsight to interpret the subjective intent 
of the suspect. The Ambler majority virtually eliminates 

B. There is a Circuit Split Regarding the Scope of Scott 
v. Harris and Whether Additional Factors Must be 
Analyzed in Deadly-Force Situations.

regarding the application of Scott v. Harris. The circuit 
split is more pronounced than described on pages 22–24 

effect of Scott v. Harris
With the Fifth, Sixth, Eighth, Ninth, and Eleventh 
Circuits on one side and the Second, Third, Fourth, and 
Tenth Circuits on the other.

In Scott
Garner  prescr ibes certain 
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Scott, 
550 U.S. at 381–82. One of the preconditions the Eleventh 

position and held that Garner did not establish a magical 

. at 382 
(cleaned up). 

In Johnson v. City of Philadelphia, the Third Circuit 
explained that Scott eliminated these preconditions that 

Before proceeding, it is necessary to clarify our 
Fourth Amendment standard in deadly-force 

in Tennessee v. Garner

is justified under the Fourth Amendment 

injury to others. In Scott v. Harris
Garner 

Rather, Garner

test to the use of a particular type of force in 
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Scott abrogates our 
use of special standards in deadly-force 
cases and reinstates “reasonableness” as the 
ultimate—and only—inquiry.

837 F.3d 343, 349 (3rd Cir. 2016) (internal citations  
omitted) (emphasis added). Similarly, additional circuits 
have recognized that interpreting Garner to add 

misapplication of Garner. See Pet., at 22 (citing Terranova 
v. New York  Cansler 
v. Hanks Estate of 
Armstrong ex rel. Armstrong v. Village of Pinehurst, 

see also Palacios v. Fortuna, 
61 F.4th 1248 (10th Cir. 2023) (using Graham factors in 
fatal shooting during police chase and employing Larsen 

Graham Est. of 
Larsen ex rel. Sturdivan v. Murr, 511 F.3d 1255, 1260 
(10th Cir. 2008)).

In contrast, the Ambler
decision in Scott. The Ambler

Graham 
analysis. . at 359. The majority held that in addition 
to objective reasonableness, a court must consider: (1) 

. at 360. Similarly, 

Campbell 
v. Cheatham County Sheriff’s Dept., 47 F.4th 468 (6th 
Cir. 2022) (applying additional standard in shooting 
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Lankford v. City of Plumerville, 42 F.4th 918 (8th 
Cir. 2022) (applying probable cause to believe suspect 
posed serious threat in vehicle pursuit and citing Scott 

see also Pet., at 23 (citing 
Scott v. Smith, 109 F.4th 1215 (9th Cir. 2024) and Bradley 
v. Benton, 10 F.4th 1232 (11th Cir. 2021)).

The Fifth Circuit more fully explained its rejection 
of Scott in Aguirre v. City of San Antonio:

The Supreme Court held in Scott that there is 

pose[d] a threat of serious physical harm, either 

995 F.3d 395, 412–13 (5th Cir. 2021) (internal citations 
omitted).

Accordingly, there exists general confusion and a 
pronounced split among the circuits. On one hand, the 
Second, Third, Fourth, and Tenth Circuits appear to 
read Scott
employs deadly force. On the other, the Fifth, Sixth, Ninth, 
Eighth, and Eleventh Circuits add to the Graham factors 
a requirement that probable cause exists to believe the 
suspect is a threat of serious physical harm. Against this 

Graham factors in 

attempting to place a felonious suspect in custody.
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C. The Ambler Opinion Disregards the Government’s 

Following a Dangerous, 20-Minute Chase Involving 
Three Crashes and Triple-Digit Speeds.

to crippling damages claims. E.g., Wyatt v. Cole, 504 
U.S. 158, 167–68 (1992) (qualified immunity protects 

and, by safeguarding government, protects the public at 

immunity is broadly interpreted to shield from liability 

Malley v. Briggs
City of Tahlequah v. Bond, 595 U.S. 9, 12 (2021) (per 
curiam) (citing District of Columbia v. Wesby, 583 U.S. 48, 
63 (2018) (quoting Malley, 475 U.S. at 341). Under Ambler, 

the process of placing the suspect in custody. 

2 and it has 

Johnson, 555 U.S. at 330 
(quoting Michigan v. Long
see also, e.g., Mimms, 434 U.S. at 110 (rejecting the 

2. Arizona v. Johnson, 555 U.S. 323, 331 (2009) (quoting 
Pennsylvania v. Mimms, 434 U.S. 106, 110 (1977) (per curiam)).
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Indeed, this Court has long held that police officers 

suspicion of criminal activity and conduct a limited 

protect themselves from personal danger. Terry v. Ohio, 
392 U.S. 1 (1968). The danger of merely approaching a 

Adams 
v. Williams
one study, approximately 30% of police shootings occurred 

Ambler

triple-digit speeds. Ambler, 116 F.4th at 355. 

took police on a high-speed pursuit through residential 
3 and 

4

5 The 

3. , 
last visited on April 16, 2025. 

4. https://ucr.fbi.gov/leoka/2019/topic-pages/tables/table-1.
xlshttps://ucr.fbi.gov/leoka/2019/resource-pages/tables/table-1.xls, 
last visited on April 16, 2025. 

5. https://ucr.fbi.gov/leoka/2019/topic-pages/tables/table-80.
xls, last visited on April 16, 2025.
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6

data for emergency responders since 2019.7 In 2019, 

accidents.8 These numbers do not account for near-misses 

Against this backdrop, the Ambler majority second-

Ambler 

resistance to being handcuffed. Then, the Ambler majority 

control and move Ambler to a seated position. The Ambler 

and safety of [their] chambers, fearful of nothing more 
threatening than the occasional paper cut as [they] read 

Crosby v. Monroe County, 394 F.3d 1328, 1333 

6. , 
last visited on April 16, 2025. 

7. 
yearly-fatality-reports/, last visited on April 16, 2025. 

8. 
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(11th Cir. 2004) (citing Graham, 490 U.S. at 396–97). As 
the Ambler 
appropriate, split-second judgment about reasonable force 

Ambler, 116 F.4th at 365. The Ambler majority 

precedents. .

The Ambler majority shifts accountability from the 

actions and escalating threats. The Ambler

danger, encourages timid responses to crime, and 
9 of hiring 

9. See, e.g., 
security/2023/05/27/police-vacancies-hiring-recruiting-reform/ 

see also, e.g., Elliott Averett, 
Note, , 21 GEO. J. 
L. & PUB. POL’Y 241, 273-77 (2023) (exploring the disproportionate 
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D. The Ambler Opinion Creates Dangerous Uncertainty.

Reichle 
v. Howards, 566 U.S. 658, 664 (2012) (cleaned up, citation 
omitted).10

Mullenix, 577 U.S. at 21 (citation 
omitted). 

inconsistent deadly-force holdings among the circuit 
courts leave defendants, judges, and citizens confused and 
uncertain. This Court has not hesitated to correct circuit 
courts that improperly deny immunity.11 The Court should 

10. See also New York v. Belton, 453 U.S. 454, 459–60 (1981) 

11. E.g., Mullenix v. Luna Taylor 
v. Barkes City and County of San 
Francisco v. Sheehan

Carroll v. Carman Wood 
v. Moss Plumhoff v. Rickard, 572 U.S. 765, 765 

Stanton v. Sims, 571 U.S. 3 (2013) (per curiam).
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Johnson, 555 U.S. at 330–31 (and cases cited therein). 

involved in high-speed chase endangering the lives of the 

CONCLUSION

The Ambler

Scott v. Harris. The 

and encourages timidity, rather than reasonable action 
in support of public safety. This Court should grant the 
petition to resolve the circuit split and clearly establish 

Respectfully submitted,

THOMAS P. BRANDT 
CHRISTOPHER D. LIVINGSTON

Counsel of Record
FANNING HARPER MARTINSON  

BRANDT & KUTCHIN, P.C.
One Glen Lakes
8140 Walnut Hill Lane, Suite 200
Dallas, Texas 75231
(214) 369-1300
clivingston@fhmbk.com

Attorneys for Amici Curiae
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