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DECLARATION OF
PLAINTIFF ATOM KASPRZYCKI

COMES NOW, Atom Kasprzycki, and states as follows:

1. T am a natural person, an adult male, United
States of America citizen, resident of the State of
Hawaii, Maui county, and I reside in Lahaina and
am competent to provide this declaration. If called
as a witness in this matter, I would provide the
following testimony and I make this declaration
based on personal knowledge, except where
otherwise stated;

2. All statements made about me in the complaint in
this action are true and accurate;

3. I am a member of the Hawaii firearms Coalition
(HIFICO);

4. I am alaw abiding citizen;

5. Tam notlegally prohibited from acquiring, owning,
possessing, carrying! or lawfully using arms
including firearms under current Hawaii and
federal law and also under the proposed SB1230
HRS enactments;

6. Iownseveral firearms, lawfully, and I am familiar
with firearms and have the following training:

1. Except as indicated here specifically with regard not to
me, but to the places I intend to carry concealed with a permit
and activities I intend to perform but for the enactment of SB1230.
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NRA Basic Pistol Safety Course, Certificate of
Completion, Concealed Carry Handgun Course,
North Carolina, Nebraska Hunter’s Education;

I have a concealed carry permit issued from the
county of Maui in 2022, a redacted copy of which
is appended to this declaration, and will renew
that one and will obtain another concealed carry
permit once SB1230’s concealed carry permit laws
go into effect in January 2024, and I have been, am
and expect to be fully qualified to obtain another
concealed carry permit and have not been, am not
now, nor do I expect to be disqualified from owning,
possessing or carrying arms nor from obtaining a
renewed or new concealed carry permit in the state
of Hawaii or elsewhere;

I have in the past regularly frequented the
following beaches, parking lots and adjacent areas,
listed below, and have, as a carry concealed license
holder while armed since 2022, and will in the
future, own, possess, and carry a firearm with my
concealed carry permit. I have every intention and
desire to continue to carry my personal firearm in
and at all these locations in the future, and places
like them, but I will decline to do so because of the
credible fear of arrest and prosecution after July 1,
2023, the effective date of SB1230. I intend to and
will use my carry concealed permit to carry arms
concealed in the locations referenced herein, but
for the implementation and enactment of SB1230;

I frequent Kaopala Beach, and the adjacent area
and parking lot, across the street from where I live,



B)

0)

205a

Appendix A

and I have frequented it about once to six times
a month in the past while carrying a concealed
weapon and my permit. I will and would continue
to frequent this beach, adjacent area and parking
lot, in the future armed with a concealed firearm
and with my concealed carry permit but for the
enactment of SB1230 and the likely criminal
prosecution;

I frequent Kaanapali Beach, and the adjacent
area and parking lot, and I have, in the past,
frequented this beach about two times a month
to go to restaurants for breakfast and or dinner,
and or pick up food, and two to four times a year
and also to eat, shop and or swim while carrying a
concealed weapon and my carry concealed weapon
permit. Kaanapali beach is a very populated large
beach in front of many resorts. I will and would
continue to frequent Kaanapali beach, the adjacent
area and parking lot, while armed with a concealed
firearm and with my concealed firearm permit but
for the enactment of SB1230 and the likely criminal
prosecution;

I frequent Launipoko Beach park, adjacent
areas and parking lot, and I have frequented it
about once a year and for special occasions in the
past while ecarrying a concealed weapon and my
permit. Launipoko Beach park is a very popular
and populated beach. I will and would continue to
frequent this beach, adjacent areas and parking
lot, in the future armed with a concealed firearm
and with my concealed carry permit but for the
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enactment of SB1230 and the likely criminal
prosecution;

D) I frequent DT Fleming beach/park, adjacent

A)

areas and parking lot, and I frequent it two to six
times a year for events and swimming and I have,
in the past, carried a concealed weapon and my
concealed carry permit. I will and would continue
to frequent this beach, adjacent areas and parking
lot, in the future, armed and with my concealed
carry permit, but for the enactment of SB1230
and the likely criminal prosecution. This park has
a county or state government lifeguard building
on the grounds. DT Fleming is both a beach and a
park.

I have in the past regularly frequented the
following areas which are listed as a “park”, have
in the past, as a carry concealed license holder
since 2022, carried concealed with my permit in
these areas listed herein, and fully intends to in the
future, own, possess, and carry a firearm with my
concealed carry permit in these locations. I have
every intention and desire to continue to carry my
personal firearm in and at all these locations, and
locations like them, with a permit, in the future
but will decline to do so because of the credible
fear of arrest and prosecution after Julyl, 2023,
the effective date of SB1230;

I frequent Launipoko Beach park, adjacent area
and parking lot, and I have frequented it about
once a year and for special occasions in the past
while carrying a concealed weapon and my
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permit. Launipoko Beach park is a very popular
and populated beach. I will and would continue to
frequent this beach, adjacent area and parking
lot, in the future armed with a concealed firearm
and with my concealed carry permit but for the
enactment of SB1230 and the likely criminal
prosecution;

I frequent Lahaina Banyan Court Park, adjacent
areas and parking lot, and I have frequented it
about six to twenty-four times a year to access
restaurants and a cinema, and also go with my
office team, in the past while carrying a concealed
weapon and my permit. I will and would continue
to frequent this park, adjacent areas and parking
lot, in the future armed with a concealed firearm
and with my concealed carry permit but for the
enactment of SB1230 and the likely criminal
prosecution;

I frequent Lahaina Aquatic Center, which is
a county facility and park, adjacent areas and
parking lot, and I have frequented it about two
to six times a year to meet family members, visit
friends, and swim, in the past while carrying a
concealed weapon and my permit. I will and would
continue to frequent this park, adjacent areas and
parking lot, in the future armed with a concealed
firearm and with my concealed carry permit but
for the enactment of SB1230 and the likely criminal
prosecution;

I have in the past regularly frequented the
following areas which are, according to information
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and belief, restaurants that serve alcohol or
intoxicating liquor as defined in section 281-1 for
consumption on the premises, and I have, in the
past carried a concealed firearm with my permit
in the locations referenced herein, and I intend
to, as a carry concealed license holder since 2022,
in the future, own, possess, and carry a firearm
with my concealed carry permit in these locations
and locations like them. I have every intention and
desire to continue to carry my personal firearm in
and at all these locations, and locations like them,
in the future but I will decline to do so because of
the credible fear of arrest and prosecution after
Julyl, 2023, the effective date of SB1230;

I frequent the Alaloa Lounge, adjacent areas and
parking lot, restaurant in Kapalua about once to
three times a year, and I have frequented it in
the past, while carrying a concealed weapon and
my permit. Alaloa Lounge, I believe, sells liquor,
though I do not consume any while carrying a
weapon. I will and would continue to frequent this
restaurant, adjacent area and parking lot, in the
future armed with a concealed firearm and with
my concealed carry permit but for the enactment
of SB1230 and the likely criminal prosecution;

I frequent Sansei restaurant and adjacent area
and parking lot in Lahaina about four to six
times a year, and I have frequented it in the
past, while carrying a concealed weapon and my
permit. Sansei, I believe, sells liquor, though I do
not consume any while carrying a weapon. I will
and would continue to frequent this restaurant,
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adjacent area and parking lot, in the future armed
with a concealed firearm and with my concealed
carry permit but for the enactment of SB1230 and
the likely criminal prosecution;

I frequent Kihei Cafe Lahaina restaurant, adjacent
area and parking lot, in Lahaina, about one to two
times a month, and I have frequented it in the past,
while carrying a concealed weapon and my permit.
This restaurant shares a parking lot with a bank,
Spectrum (my internet service provider), and a
medical facility, Minit Medical Urgent Care, and
the Maui County Department of Motor Vehicles). I
will and would continue to frequent this restaurant,
adjacent area and parking lot, in the future armed
with a concealed firearm and with my concealed
carry permit but for the enactment of SB1230 and
the likely criminal prosecution;

I have in the past regularly frequented the
following areas which are, according to information
and belief, banks or financial institutions as defined
in section 211D-1, and has in the past carried a
concealed arm with my permit and intend to, as a
carry concealed license holder since 2022, in the
future, own, possess, and carry a firearm with
my concealed carry permit in these locations and
locations like them. I have every intention and
desire to continue to carry my personal firearm
and permit in and at all these locations, and
locations like them, in the future but I will decline
to do so because of the credible fear of arrest and
prosecution after July 1, 2023, the effective date
of SB1230;
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I have regularly in the past about two times per
month gone to First Hawaiian Bank, adjacent
areas and parking lot, including specifically, but
not limited to the branches at Kahana, four to six
times a year, Lahaina, twenty-four to thirty-six
times a year, and Kahului, four to six times a year,
including the parking lot and adjacent areas. I will
and would continue to frequent this bank, adjacent
area and parking lot in the future armed with a
concealed firearm and with my concealed carry
permit but for the enactment of SB1230 and the
likely eriminal prosecution;

I have regularly in the past about two times per
month gone to Bank of Hawaii, and adjacent area
and parking lot, including specifically, but not
limited to the branches at Kahana, two to six times
a year, Lahaina branch two to six times a year
including the parking lot and adjacent areas. I will
and would continue to frequent this bank, adjacent
area and parking lot, in the future armed with a
concealed firearm and with my concealed carry
permit but for the enactment of SB1230 and the
likely criminal prosecution;

I have in the past regularly frequented the
following areas which are, according to information
and belief, all other locations considered private
property, not covered otherwise by HRS 134-
A(a) but specifically covered under HRS 134-E
that requires private property owners to “opt-
in” and post signage allowing the exercise of the
Second Amendment right to carry an arm for
self- defense or in case of confrontation, and I
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have carried a concealed arm with a permit in the
past and I intend to, as a carry concealed license
holder since 2022, in the future, own, possess, and
carry a firearm with my concealed carry permit
in these locations and similar locations. I have
every intention and desire to continue to carry
my personal firearm and permit in and at all these
locations, and locations like them, in the future but
I will decline to do so because of the credible fear
of arrest and prosecution after Julyl, 2023, the
effective date of SB1230;

I have regularly in the past about two times per
week gone to one of these locations, including
adjacent areas and parking lots- Napili market,
one to two times a week, Times Supermarket, one
to four times a year, Safeway Lahaina three to six
times a year, Ace Hardware one to two times a
month, HPM Building Supply Lahaina one to three
times a year, Lowes four to twelve times a year,
Maui Laminates two to six times a year, Whaler’s
General store, six to twelve times a year which also
shares a parking lot with both of my banks, Liberty
Dialysis and Maui Brewing Company, Lahaina
Gateway Center one to three times a month, as
well as Ace Hardware, Kihei Café, Spectrum and
all of the entities at Lahaina Gateway Center share
a parking lot with the local DMV (Department
of Motor Vehicles (see, https:/www.mauicounty.
gov/2125/DMV-Wait-Times, last accessed June
21, 2023, the DMV address is Lahaina Gateway
Center 335 Keawe Street, Suite 209, Lahaina,
Maui, HI 96761), including the parking lot and
adjacent areas, with a concealed weapon and my
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concealed carry permit. I will and would continue
to frequent these locations in the future armed
with a concealed firearm and with my concealed
carry permit but for the enactment of SB1230 and
the likely criminal prosecution;

I have in the past regularly frequented adjacent
properties and parking lots of all of the above
locations with a firearm concealed with my
concealed carry permit and fully intend to do so
again, but for the enactment of SB1230. Additionally,
I have in the past regularly frequented adjacent
properties and parking lots while not going to any
of the above locations, such as a beach or park or
bank or restaurant, but the other location shares
an adjacent property or parking lot, and I have
carried a concealed weapon with my concealed
carry permit and I fully intend to do so again the
future, but for the enactment of SB1230.

I have a private business and am self-employed
and I have a team that works for me. I own my own
business property. I have many clients. I do not
want to post a sign that tells the public that they
are authorized to carry a concealed weapon with a
permit on my property. I do not want to post a sign
that tells the public that they are not authorized
to carry a concealed weapon with a permit on my
property. I do not wish to be compelled to speak,
through the posting of signs related to the exercise
of constitutional rights, including specifically the
Second Amendment and the can-ying of arms , that
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I either support or oppose the carrying of arms. I
wish to remain neutral and I wish that my property
remain neutral.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on June 22, 2023.

s/
Atom Kasprzycki
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DECLARATION OF ANDREW NAMIKI ROBERTS
ON BEHALF OF HAWAII FIREARMS COALITION

COMES NOW, Andrew Namiki Roberts, and states as
follows:

1. I am a natural person, an adult male, legal
permanent resident of the United States of
America, resident of the State of Hawaii, Honolulu
county and I reside in Honolulu and am competent
to provide this declaration. If called as a witness in
this matter, I would provide the following testimony
and I make this declaration based on personal
knowledge, except where otherwise stated,

2. All statements made about me, and the Hawaii
Firearms Coalition (HIFICO) in the complaint in
this action are true and accurate;

3. I am a member of the Hawaii firearms Coalition
(HIFICO);

4. T am alaw abiding citizen;

5. I am the Director of HIFICO;

6. Hawaii Firearm Coalition has 416 members.

7. Hawaii Firearms Coalition has members in Maui

and the other counties that have concealed carry
permits.
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8. Hawaii Firearm Coalition has members in Maui
and elsewhere in Hawaii who would carry in areas
prohibited by the laws at issue in this litigation but
for the laws challenge in this lawsuit.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on June 22, 2022.

[s/
Andrew Namiki Roberts
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EMAILS, FILED JUNE 23, 2023

From: Alan Beck

To: Paralegal 1; Kevin O’Grady
Subject: Fwd: [EXTERNAL] Notice of TRO Pursuant
to Rule 65 of FRCP

Date: Thursday, June 22, 2023 11:12:13 PM

---------- Forwarded message ----------

From: Thomas Kolbe <Thomas.Kolbe@co.maui.hi.us>

Date: Thu, Jun 22, 2023 at 6:51 PM

Subject: RE: [EXTERNAL] Notice of TRO Pursuant to
Rule 65 of FRCP

To: Victoria Takayesu-hamilton

<Victoria.Takayesu-hamilton@co.maui.hi.us>,

<alan.alexander.beck@ gmail.com>

Ce: corpcoun <corpeoun(@co.maui.hi.us>

HI Alan, for now, please respond to both Victoria (Tori)
and me. I did not see any attachments to your email and
understood that it was just a notice that the TRO filing
would be forthcoming. If we are missing something, please
resend. thanks

From: Alan Beck <alan.alexander.beck@gmail.com>
Sent: Thursday, June 22, 2023 3:41 PM

To: Victoria Takayesu-hamilton
<Victoria.Takayesu-hamilton@co.maui.hi.us>
Cc: Thomas Kolbe <Thomas.Kolbe@co.maui.hi.us>;
corpcoun corpcoun <corpcoun@co.maui.hi.us>;
Caron.M.Inagaki@hawaii.gov; nicholas.mclean@hawaii.gov;
Robert.T.Nakatsuji@hawaii.gov; kevin@kevinogradylaw.com
Subject: Re: [EXTERNAL] Notice of TRO Pursuant
to Rule 65 of FRCP
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Dear Victoria.

Since you responded, unless corrected, I will assume you
are the correct person to send the TRO to. Thank you for
your response. However, I did notice that the email was
blank. Did something get omitted?

-Alan

On Thu, Jun 22, 2023 at 6:35 PM Victoria Takayesu-hamilton
<Victoria.Takayesuhamilton@co.maui.hi.us> wrote:

Victoria J. Takayesu

Corporation Counsel

Department of the Corporation Counsel
200 S. High Street

Wailuku, HI 96793

Ph. (808) 270-7740

Fax: (808) 270-7152

email: victoria.takayesu-hamilton@co.maui.hi.us

This message is covered by the Electronic
Communications Privacy Act, Title 18, United States
Code, 2510-2521. This e-mail and any attached files are
deemed privileged and confidential, and are intended
solely for the use of the individual(s) or entity to whom
this e-mail is addressed. If you are not one of the
named recipient(s) or believe that you have received
this message in error, please delete this e-mail and any
attached files from all locations in your computer, server,
network, ete. and notify the sender IMMEDIATELY
at (808) 270-7582. Any other recreation, dissemination,
forwarding or copying of this e-mail and any attached
files is strictly prohibited and may be unlawful. Receipt
to anyone other than the named recipient(s) is not a
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waiver of any attorney-client, work product, or other
applicable privilege.

E-mail is an informal method of communication and is
subject to possible data corruption, either accidentally
or intentionally. Therefore, it is normally inappropriate
to rely on legal advice contained in an e-mail without
obtaining further confirmation of said advice.

From: McLean, Nicholas <nicholas.mclean@hawaii.gov>
Sent: Thursday, June 22, 2023 11:45 AM

To: Sonya Toma <Sonya.H.Toma@eco.maui.hi.us>;
Victoria Takayesu-hamilton
<Victoria.Takayesu-hamilton@co.maui.hi.us>;
CORPCOUN@mauicounty.gov corpcoun
<corpcoun@co.maui.hi.us>; Alan Beck
<alan.alexander.beck@gmail.com>;

Caron M Inagaki_<Caron.M.Inagaki@hawaii.gov>;
Robert T Nakatsuji <Robert. T.Nakatsuji@hawaii.
gov>; Kevin O’Grady <kevin@kevinogradylaw.com>

Subject: RE: [EXTERNAL] Notice of TRO Pursuant
to Rule 65 of FRCP

Hi Alan,

Thank you for letting us know. We acknowledge receipt
of your email. As we discussed, please send a courtesy
copy of any filings to me by email.

Please don’t hesitate to reach out if you have any
questions.

Best regards,
Nick
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Nicholas M. McLean

First Deputy Solicitor General

Department of the Attorney General |
Ka ‘Oihana O Ka Loio Kuhina

State of Hawai'‘i

Phone: 808.586.1360

Email: nicholas.mclean@hawaii.gov

Confidentiality Notice: This email message (and
any attachments) is for the sole use of the intended
recipient(s). It may contain confidential and/or privileged
information. It might also be protected from disclosure
under the Hawaii Uniform Information Practices Act
(UIPA) or other laws or regulations. Any review, use,
disclosure, or distribution by unintended recipients is
prohibited. If you are not the intended recipient, please
contact the sender immediately in a separate e-mail and
destroy the original message and any copies.

From: Alan Beck <alan.alexander.beck@gmail.com>

Sent: Thursday, June 22, 2023 4:18 AM

To: Inagaki, Caron M <Caron.M.Inagaki@hawaii.gov>;

Nakatsuji, Robert T <Robert.T.Nakatsuji@hawaii.gov>;

McLean, Nicholas_<nicholas.mclean@hawaii.gov>;

Sonya.h.toma@co.maui.hi.us;

Victoria. Takayesu-hamilton@co.maui.hi.us;

CORPCOUN@mauicounty.gov; Kevin O’Grady

<kevin@kevinogradylaw.com>

Subject: [EXTERNAL] Notice of TRO Pursuant to
Rule 65 of FRCP
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Dear Counsel for Attorney General Lopez and the
County of Maui;

Rule 65 of the Federal Rules of Civil Procedure requires
that I give my opposing counsel notice prior to filing a
temporary restraining order. Myself and Attorney Kevn
O’Grady represent several residents of Maui who will be
impacted by SB 1230’s implementation on July 1st, 2023.
Kevin and I plan on filing a restraining order against
certain parts of SB 1230’s sensitive places law later
today. We are in the process of finalizing the motion and
various associated documents. Once they are finalized,
who should I send them to for Attorney General Lopez?
And who should I send them to for the County of Maui?

Respectfully,
-Alan
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APPENDIX C — WOLFORD TRO EXHIBIT 2,
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Attorneys for Plaintiffs
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
Civil Action No.

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FTIREARMS COALITION

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF THE STATE
OF HAWAII, MAUI COUNTY,

Defendants.
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DECLARATION OF ALAN BECK

COMES NOW, Alan Beck, and states as follows:

1. I am a natural person, an adult male, United

States of America citizen, resident of the State
of California and am competent to provide this
declaration. I make this declaration based on
personal knowledge, except where otherwise
stated.

. Tam one of the attorneys representing the Plaintiffs
in this matter.

. On June 22,2023, I emailed the following attorneys
at the Hawaii Attorney General’s office. Caron
M. Inagaki, Esq, Robert Tadao Nakatsuji, Esq.
and Nicholas Mclean Esq. I informed them that
myself and my co-counsel Kevin O’Grady would
be filing a temporary restraining order against
certain provisions of SB 1230 later that day. A true
and correct copy of that email is attached to this
declaration.

. On June 21, 2023, I called the Maui Department
of the Corporation Counsel’s main telephone line
and spoke to their receptionist. I asked her to put
me through to their litigation counsel. She was
unable to do so because I did not have an open case
with their office. I asked her to provide me with
their litigation counsel’s email. She said the only
email she was able to provide me was their general
email address. I found the names of Sonya Toma,
Esq. and Victoria J. Takayesu, Esq. on the Maui
Department of the Corporation Counsel website
as the contacts for that department. I found their
email addresses on the Hawaii State Bar Website.
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. T have previously litigated cases against the State
of Hawaii and Attorney General Lopez. And
based upon that experience, I know the attorneys
I emailed as described below are among the
attorneys at the Hawaii Attorney General’s Office
that handle cases like the one at issue in this
litigation.

. On June 22,2023, I emailed the following attorneys
at the Maui Department of the Corporation
Counsel, Sonya Toma and Victoria J. Takayesu
as part of the same email as I used to contact the
Attorney General’s office. I also emailed the Maui
Department of the Corporation Counsel general
email address. I informed them that I would be
filing a temporary restraining order later that day
against SB 1230’s sensitive places restrictions and
I was giving them notice pursuant to Rule 65 of the
F.R.C.P. A true and accurate copy of that email is
attached to this declaration.

I also informed counsel for both Defendants that
Kevin and I were in the process of finalizing the
temporary restraining order and other associated
documents.

. I requested that both parties provide me with the
email address of the correct person to send the
documents to at their respective offices.

. Later that day at 10:12 a.m. H.S.T., I called the
Hawaii Attorney General’s Office, Appellate
Division and spoke to Mr. Nicholas Mclean, Esq.
He confirmed receipt of the aforementioned email
and we discussed the temporary restraining order
that is about to be filed. He requested that I send
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a copy of the temporary restraining order once it
was finalized.

At 11:44 a.m. H.S.T. on June 22, 2023, Counsel for
Attorney General Lopez, Nickolas Mclean, Esq.,
emailed me confirming receipt of my original
email and told me to email him once the temporary
restraining order and other documents were
finalized. A true and correct copy of that email is
attached to this declaration.

On June 22, 2023, Counsel for the Department of
the Corporation Counsel for the County of Maui,
Thomas Kolbe, Esq., emailed me and confirmed
receipt of the email I sent to Victoria J. Takayesu
and Sonya Toma. He requested that I copy
him and Viectoria J. Takayesu on future email
communications and to email a copy of the filed
temporary restraining order and other documents.
A true and correct copy of that email is attached
to this declaration.

On June 23, 2023 I emailed Nicholas Mclean,
Victoria Takayesu and Thomas Kolbe the finalized
complaint, temporary restraining order and other
associated documents. A true and correct copy of
that email is attached to this declaration.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on June 23, 2023.

/s/
Alan Beck
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APPENDIX D — WOLFORD TRO EXHIBIT 3,
EMAILS, FILED JUNE 23, 2023

From: Alan Beck

To: Paralegal 1; Kevin O’Grady
Subject: Fwd: [EXTERNAL] Notice of TRO Pursuant
to Rule 65 of FRCP

Date: Thursday, June 22, 2023 11:45:26 AM

From: McLean, Nicholas <nicholas.mclean@hawaii.gov>
Date: Thu, Jun 22, 2023 at 2:44 PM

Subject: RE: [EXTERNAL] Notice of TRO Pursuant to
Rule 65 of FRCP

To: Alan Beck <alan.alexander.beck@gmail.com>,

Inagaki, Caron M <Caron.M.Inagaki@hawaii.gov>,

Nakatsuji, Robert T' <Robert.T.Nakatsuji@hawaii.gov>,

Sonya.h.toma@co.maui.hi.us <Sonya.h.toma@co.maui.hi.us>,
Victoria.Takayesuhamilton@co.maui.hi.us

<Victoria.Takayesu-hamilton@eco.maui.hi.us>,
CORPCOUN@mauicounty.gov

<CORPCOUN@mauicounty.gov>, Kevin O'Grady
<kevin@kevinogradylaw.com>

Hi Alan,

Thank you for letting us know. We acknowledge receipt of
your email. As we discussed, please send a courtesy copy
of any filings to me by email.

Please don’t hesitate to reach out if you have any questions.

Best regards,
Nick
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Nicholas M. McLean

First Deputy Solicitor General

Department of the Attorney General |
Ka ‘Oihana O Ka Loio Kuhina

State of Hawai'‘i

Phone: 808.586.1360

Email: nicholas.mclean@hawaii.gov

Confidentiality Notice: This email message (and any
attachments) is for the sole use of the intended recipient(s).
It may contain confidential and/or privileged information.
It might also be protected from disclosure under the
Hawai‘i Uniform Information Practices Act (UIPA) or
other laws or regulations. Any review, use, disclosure, or
distribution by unintended recipients is prohibited. If you
are not the intended recipient, please contact the sender
immediately in a separate e-mail and destroy the original
message and any copies.

From: Alan Beck <alan.alexander.beck@gmail.com>
Sent: Thursday, June 22, 2023 4:18 AM
To: Inagaki, Caron M <Caron.M.Inagaki@hawaii.gov>;
Nakatsuji, Robert T <Robert.T.Nakatsuji@hawaii.gov>;
McLean, Nicholas <nicholas.mclean@hawaii.gov>;
Sonya.h.toma@co.maui.hi.us;
Victoria.Takayesu-hamilton@co.maui.hi.us;
CORPCOUN@mauicounty.gov; Kevin O’Grady
<kevin@kevinogradylaw.com>
Subject: [EXTERNAL] Notice of TRO Pursuant to
Rule 65 of FRCP
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Dear Counsel for Attorney General Lopez and the County
of Maui;

Rule 65 of the Federal Rules of Civil Procedure requires
that I give my opposing counsel notice prior to filing a
temporary restraining order. Myself and Attorney Kevn
0’Grady represent several residents of Maui who will be
impacted by SB 1230’s implementation on July 1st, 2023.
Kevin and I plan on filing a restraining order against
certain parts of SB 1230’s sensitive places law later today.
We are in the process of finalizing the motion and various
associated documents. Once they are finalized, who should
I send them to for Attorney General Lopez? And who
should I send them to for the County of Maui?

Respectfully,
-Alan
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APPENDIX E — WOLFORD TRO EXHIBIT 4,
EMAIL, FILED JUNE 23, 2023

6/22/23, 8:04 AM  Notice of TRO Pursuant to Rule 65
of FRCP

Gmail Alan Beck <alan.alexander.beck@gmail.com>

Notice of TRO Pursuant to Rule 65 of FRCP
1 message

Thu, Jun 22, 2023 at T:18AM

Alan Beck <alan.alexander.beck@gmail.com>

To: “Inagaki, Caron M” <Caron.M.Inagaki@hawaii.gov>,
“Nakatsuji, Robert T” <Robert.t.nakatsuji@hawaii.gov>,
“Meclean, Nicholas” <Nicholas.mclean@hawaii.gov>,
Sonya.h.toma@co.maui.hi.us,
Victoria.Takayesu-hamilton@co.maui.hi.us,
CORPCOUN@mauicounty.gov, Kevin O’Grady
<kevin@kevinogradylaw.com>

Dear Counsel for Attorney General Lopez and the County
of Maui;

Rule 65 of the Federal Rules of Civil Procedure requires
that I give my opposing counsel notice prior to filing a
temporary restraining order. Myself and Attorney Kevn
O'Grady represent several residents of Maui who will be
impacted by SB 1230's implementation on July 1st, 2023.
Kevin and I plan on filing a restraining order against
certain parts of SB 1230's sensitive places law later today.
We are in the process of finalizing the motion and various
associated documents. Once they are finalized, who should
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I send them to for Attorney General Lopez? And who
should I send them to for the County of Maui?

Respectfully,
-Alan
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APPENDIX F — WOLFORD TRO EXHIBIT 5,
EMAILS, FILED JUNE 23, 2023

From: Alan Beck
To: Victoria Takayesu-hamilton;
Thomas Kolbe;
Kevin O’Grady; Paralegal 1
Subject: Fwd: Sb1230 First lawsuit Wolford
COMPLAINT etc NO EXH Email 1
Date: Friday, June 23, 2023 10:51:13 AM

Attachments: sb 1230 Complaint FINAL w VERS.pdf
SB1230 First lawsuit Civil Cover sheet 22.Jun23 pdf
Summons AG.pdf
Summons Maui.pdf

This is the 1st of several emails that contains the finalized
documents we will be filing shortly.

---------- Forwarded message ----------

From: Kevin O’Grady <kevin@kevinogradylaw.com>

Date: Fri, Jun 23, 2023 at 1:15 PM

Subject: Sb1230 First lawsuit Wolford COMPLAINT
ete NO EXH Email

To: Alan Beck <alan.alexander.beckW2amail.com>,
Paralegal 1 <paralegall@kevinogradylaw.com>,
Kevin O’Grady <kevin@kevinogradylaw.com>

Respectfully,

Kevin O’Grady, Esquire

The Law Office of Kevin O’Grady, LLC

1164 Bishop Street

Suite 1605

Honolulu, Hawaii 96813 Telephone 808-521-3367
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800-DUI-CASE
Facsimile 808-521-3369
www.KevinOGradyLaw.Com

U.S. Law Shield Attorney- Hawaii
Member —

United States Supreme Court

United States Court of Appeals for the Ninth Circuit
United States District Court for the Northern District of Texas
United States District Court for the District of Hawaii
Hawaii State Bar Association

National Association of Criminal Defense Lawyers
Hawaii Association of Criminal Defense Lawyers
National College For DUI Defense

American Council of Second Amendment Lawyers
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From: Alan Beck
To: Thomas Kolbe;

Victoria Takayesu-hamilton;
McLean, Nicholas; Paralegal 1
Subject: Fwd: SB1230 First lawsuit Wolford
Complant Exhibits A
Date: Friday, June 23, 2023 10:51:37 AM
Attachments: Exh 1.pdf

Exh 2.pdf

Exh 3.pdf
Exh 4 FINAL.pdf

this is the second email with filings

—————————— Forwarded message ----------
From: Kevin O’Grady <kevin@kevinogradylaw.com>

Date: Fri, Jun 23, 2023 at 1:20 PM

Subject: SB1230 First lawsuit Wolford Complant
Exhibits A

To: Alan Beck <alan.alexander.beckW2amail.com>,
Paralegal 1 <paralegall@kevinogradylaw.com>,
Kevin O’Grady <kevin@kevinogradylaw.com>

Respectfully,

Kevin O’Grady, Esquire

The Law Office of Kevin O’Grady, LLC

1164 Bishop Street

Suite 1605

Honolulu, Hawaii 96813 Telephone 808-521-3367
800-DUI-CASE

Facsimile 808-521-3369
www.KevinOGradyLaw.Com
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U.S. Law Shield Attorney- Hawaii

Member —

United States Supreme Court

United States Court of Appeals for the Ninth Circuit
United States District Court for the Northern District of Texas
United States District Court for the District of Hawaii
Hawaii State Bar Association

National Association of Criminal Defense Lawyers
Hawaii Association of Criminal Defense Lawyers
National College For DUI Defense

American Council of Second Amendment Lawyers
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From: Alan Beck
To: Thomas Kolbe;

Victoria Takayesu-hamilton;

McLean, Nicholas; Paralegal 1
Subject: Fwd: Sb1230 First lawsuit Wolford

Complant exhibits 2
Date: Friday, June 23, 2023 10:51:23 AM
Attachments: Exh 5.pdf

Exh 7.pdf

exhibit 6 finalb.pdf

HIFICO DEC FINAL w sig.pdf

third email with filings

—————————— Forwarded message ----------
From: Kevin O’Grady <kevin@kevinogradylaw.com>

Date: Fri, Jun 23, 2023 at 1:45 PM

Subject: Sb1230 First lawsuit Wolford Complant
exhibits 2

To: Alan Beck <alan.alexander.beckW2amail.com>,
Paralegal 1 <paralegall@kevinogradylaw.com>,
Kevin O’Grady <kevin@kevinogradylaw.com>

Respectfully,

Kevin O’Grady, Esquire

The Law Office of Kevin O’Grady, LLC

1164 Bishop Street

Suite 1605

Honolulu, Hawaii 96813 Telephone 808-521-3367
800-DUI-CASE

Facsimile 808-521-3369
www.KevinOGradyLaw.Com
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U.S. Law Shield Attorney- Hawaii

Member —

United States Supreme Court

United States Court of Appeals for the Ninth Circuit
United States District Court for the Northern District of Texas
United States District Court for the District of Hawaii
Hawaii State Bar Association

National Association of Criminal Defense Lawyers
Hawaii Association of Criminal Defense Lawyers
National College For DUI Defense

American Council of Second Amendment Lawyers
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From: Alan Beck
To: McLean, Nicholas; Thomas Kolbe;

Victoria Takayesu-hamilton;
Paralegal 1; Kevin O’Grady
Subject: Fwd: SB1230 First lawsuit Wolford TRO (a)
Date: Friday, June 23, 2023 10:51:31 AM
Attachments: Exh 1.pdf

Exh 2.pdf

Exh 3.pdf
Exh 4 FINAL.pdf

5th email with filings

—————————— Forwarded message ----------

From: Kevin O’Grady <kevin@kevinogradylaw.com>

Date: Fri, Jun 23, 2023 at 1:47 PM

Subject: SB1230 First lawsuit Wolford TRO (a)

To: Alan Beck <alan.alexander.beckW2amail.com>,
Paralegal 1 <paralegall @kevinogradylaw.com>,
Kevin O’Grady <kevin@kevinogradylaw.com>

Respectfully,

Kevin O’Grady, Esquire

The Law Office of Kevin O’Grady, LLC

1164 Bishop Street

Suite 1605

Honolulu, Hawaii 96813 Telephone 808-521-3367
800-DUI-CASE

Facsimile 808-521-3369
www.KevinOGradyLaw.Com

U.S. Law Shield Attorney- Hawaii
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Member —

United States Supreme Court

United States Court of Appeals for the Ninth Circuit
United States District Court for the Northern District of Texas
United States District Court for the District of Hawaii
Hawaii State Bar Association

National Association of Criminal Defense Lawyers
Hawaii Association of Criminal Defense Lawyers
National College For DUI Defense

American Council of Second Amendment Lawyers
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From: Alan Beck
To: Thomas Kolbe; McLean, Nicholas;

Victoria Takayesu-hamilton;
Paralegal 1; Kevin O’Grady

Subject: Fwd: SB1230 First lawsuit Wolford
TRO Deecl
Date: Friday, June 23, 2023 10:51:36 AM

Attachments: EM frm Maui ack.pdf
EM from McLean response to nte tro.pdf
EM to Maui+AG Alert them of TRO.pdf
Wolford Maui email for Declaration.pdf
wolford SB1230 AB dec updated for
TRO 23 Jun 23.pdf

6th and final email with filings

—————————— Forwarded message ----------

From: Kevin O’Grady <kevin@kevinogradylaw.com>

Date: Fri, Jun 23, 2023 at 1:48 PM

Subject: SB1230 First lawsuit Wolford TRO Decl

To: Alan Beck <alan.alexander.beckW2amail.com>,
Paralegal 1 <paralegall @kevinogradylaw.com>,
Kevin O’Grady <kevin@kevinogradylaw.com>

Respectfully,

Kevin O’Grady, Esquire

The Law Office of Kevin O’Grady, LLC

1164 Bishop Street

Suite 1605

Honolulu, Hawaii 96813 Telephone 808-521-3367
800-DUI-CASE
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Facsimile 808-521-3369
www.KevinOGradyLaw.Com

U.S. Law Shield Attorney- Hawaii
Member —

United States Supreme Court

United States Court of Appeals for the Ninth Circuit
United States District Court for the Northern District of Texas
United States District Court for the District of Hawaii
Hawaii State Bar Association

National Association of Criminal Defense Lawyers
Hawaii Association of Criminal Defense Lawyers
National College For DUI Defense

American Council of Second Amendment Lawyers
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From: Alan Beck
To: Thomas Kolbe; MclLean, Nicholas;

Victoria Takayesu-hamilton;
Paralegal 1; Kevin O’Grady
Subject: there are only 5 emails total
Date: Friday, June 23, 2023 11:38:07 AM

My apologies. I labeled the emails incorrectly. The emails
labeled I called the 5th and 6th emails are actually the 4th
and 5th emails. There are only 5 emails total. You have all
the finalized documents.
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APPENDIX G — EXPERT
DECLARATION OF SAUL CORNELL

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI‘I

Civil No. 1:23-¢v-00265-LEK-WRP

JASON WOLFORD; ALISON WOLFORD; ATOM
KASPRZYCKI; HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY AS ATTORNEY GENERAL OF
THE STATE OF HAWATI'T; MAUI COUNTY,

Defendants.
EXPERT DECLARATION OF SAUL CORNELL

I, Saul Cornell, declare under penalty of perjury that
the following is true and correct:

1. I have been asked by the Department of the
Attorney General for the State of Hawai’i to provide an
expert opinion on the history of firearms regulation in the
Anglo-American legal tradition, with a particular focus
on how the Founding era understood the right to bear
arms, as well as the understanding of the right to bear
arms held at the time of the ratification of the Fourteenth
Amendment to the United States Constitution. In New
York State Rifle & Pistol Assnv. Bruen, the U.S. Supreme
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Court underscored that text, history, and tradition are the
foundation of modern Second Amendment jurisprudence.
This modality of constitutional analysis requires that
courts analyze history and evaluate the connections
between modern gun laws and earlier approaches to
firearms regulation in the American past. My declaration
explores these issues in some detail. Finally, I have
been asked to evaluate the statute at issue in this case,
particularly regarding its connection to the tradition of
firearms regulation in American legal history.

2. This declaration is based on my own personal
knowledge, research and experience, and if I am called to
testify as a witness, I could and would testify competently
to the truth of the matters discussed in this declaration.

BACKGROUND AND QUALIFICATIONS

3.Iamthe Paul and Diane Guenther Chair in American
History at Fordham University. The Guenther Chair is
one of three endowed chairs in the history department
at Fordham and the only one in American history. In
addition to teaching constitutional history at Fordham
University to undergraduates and graduate students, I
teach constitutional law at Fordham Law School. I have
been a Senior Visiting research scholar on the faculty
of Yale Law School, the University of Connecticut Law
School, and Benjamin Cardozo Law School. I have given
invited lectures, presented papers at faculty workshops,
and participated in conferences on the topic of the Second
Amendment and the history of gun regulation at Yale Law
School, Harvard Law School, Stanford Law School, UCLA
Law School, the University of Pennsylvania Law School,
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Columbia Law School, Duke Law School, Pembroke
College Oxford, Robinson College, Cambridge, Leiden
University, and McGill University.!

4. My writings on the Second Amendment and gun
regulation have been widely cited by state and federal
courts, including the majority and dissenting opinions
in Bruen.? My scholarship on this topic has appeared in
leading law reviews and top peer-reviewed legal history
journals. I authored the chapter on the right to bear arms
in The Oxford Handbook of the U.S. Constitution and co-
authored the chapter in The Cambridge History of Law
m America on the Founding era and the Marshall Court,
the period that includes the adoption of the Constitution
and the Second Amendment.? Thus, my expertise not only
includes the history of gun regulation and the right to
keep and bear arms, but also extends to American legal
and constitutional history broadly defined.

5. I have provided expert witness testimony in Rocky
Mountain Gun Owners, Nonprofit Corp. v. Hickenlooper,
No. 14-¢v-02850 (D. Colo. 2014); Chambers, v. City of
Boulder, No. 2018 CV 30581 (Colo. D. Ct., Boulder Cty.

1. For a full curriculum vitae listing relevant invited and
scholarly presentations, see Exhibit 1.

2. N.Y. State Rifle & Pistol Ass'n v. Bruen, 142 S. Ct. 2111
(2022).

3. Saul Cornell, The Right to Bear Arms, in THE OXFORD
HanbpBOOK oF THE U.S. CoNSTITUTION 739-59 (Mark Tushnet,
Sanford Levinson & Mark Graber eds., 2015); Saul Cornell &
Gerald Leonard, Chapter 15: The Consolidation of the Early
Federal System, in 1 THE CAMBRIDGE HISTORY OF LAW IN AMERICA
518-44 (Christopher Tomlins & Michael Grossberg eds., 2008).



246a

Appendix G

2018), Zeleny v. Newsom, No. 14-cv-02850 (N.D. Cal.
2014), Miller v. Smath, No. 2018-cv-3085 (C.D. I1l. 2018);
Jones v. Bonta, 3:19-cv-01226-L-AHG (S.D. Cal. 2019);
Baird v. Bonta, No. 2:19-e¢v-00617 (E.D. Cal. 2019); Worth
v. Harrington, No. 21-c¢v-1348 (D. Minn. 2021); Miller
v. Bonta, No. 3:19-¢v-01537-BEN-JLB (S.D. Cal. 2019);
Duncan v. Bonta, No. 3:17-cv-01017-BEN-JLB (S.D. Cal.
2017); Renna v. Bonta, No. 20-cv-2190 (S.D. Cal. 2020);
Boland v. Bonta, No. 8:22-¢v-1421-CJC-ADS (C.D. Cal.
2022); Rupp v. Bonta, No. 8:17-cv-746JL.S-JDE (C.D. Cal.
2017); B&L Productions, Inc. v. Newsom, No. 21-¢v-1718-
AJB-DDL (S.D. Cal. 2021); Nat’l Assoc. for Gun Rts. v.
Campbell, No. 1:22-c¢v-11431-FDS (D. Mass. 2022); Nat’l
Assoc. for Gun Rts. v. Lamont, No. 3:22-¢v-0118 (D. Conn.
2022); Nastri v. Dykes, No. 3:23-¢v-00056 (D. Conn. 2023);
and Nat’l Assoc. for Gun Rts. v. Lopez, No. 1:22-¢v-00404
(D. Haw. 2022).

BASIS FOR OPINION AND
MATERIALS CONSIDERED

6. The opinion I provide in this declaration is based
on my review of the complaint filed in this lawsuit,
plaintiffs’ motion for temporary restraining order and
preliminary injunction, the laws at issue in this lawsuit,
and my education, expertise, and research in the field of
legal history. The opinions contained herein are made
pursuant to a reasonable degree of professional certainty.

SUMMARY OF OPINIONS

7. Understanding text, history, and tradition requires a
sophisticated grasp of historical context. One must canvass
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the relevant primary sources, secondary literature, and
jurisprudence to arrive at an understanding of the scope
of permissible regulation consistent with the Second
Amendment’s original understanding.

8. It is impossible to understand the meaning
and scope of Second Amendment protections without
understanding the way Americans in the Founding era
approached legal questions and rights. In contrast to
most modern lawyers, the members of the First Congress
who wrote the words of the Second Amendment and the
American people who enacted the text into law were well
schooled in English common law ideas. Not every feature
of English common law survived the American Revolution,
but there were important continuities between English
law and the common law in America.* Each of the new
states, either by statute or judicial decision, adopted
multiple aspects of the common law, focusing primarily
on those features of English law that had been in effect in
the English colonies for generations.” No legal principle
was more important to the common law than the concept

4. William B. Stoebuck, Reception of English Common Law
n the American Colonies, 10 WM. & MARryY L. REv. 393 (1968);
Mb. CoNsT. oF 1776, DECLARATION OF RicHTS, art. III, § 1; Lauren
Benton & Kathryn Walker, Law for the Empire: The Common
Law in Colonial America and the Problem of Legal Diversity,
89 Cur.-KeNT L. REV. 937 (2014).

5. 9 STATUTES AT LARGE OF PENNSYLVANIA 29-30 (Mitchell &
Flanders eds. 1903); Francois XaviER MARTIN, A COLLECTION OF
STATUTES OF THE PARLIAMENT OF ENGLAND IN FORCE IN THE STATE
oF NORTH-CAROLINA 60-61 (Newbern, 1792); Commonwealth v.
Leach, 1 Mass. 59 (1804).
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of the peace.® As one early American justice of the peace
manual noted: “the term peace, denotes the condition of
the body politic in which no person suffers, or has just
cause to fear any injury.”” Blackstone, a leading source
of early American views about English law, opined that
the common law “hath ever had a special care and regard
for the conservation of the peace; for peace is the very
end and foundation of civil society.”® Any approach to the
Second Amendment that ignores the importance of the
peace to Founding era constitutional and legal thought is
both anachronistic and profoundly distorted.’

9. Early American constitutionalism built on Lockean
theory, a fact evident in many early state constitutions.
Thus, Pennsylvania, the first state to assert a right to
bear arms, also unambiguously preceded the statement
of that principal with an assertion closely tracking Locke:
“That all men are born equally free and independent,
and have certain natural, inherent and inalienable rights,
amongst which are, the enjoying and defending life and
liberty, acquiring, possessing and protecting property,
and pursuing and obtaining happiness and safety.”'?

6. Laura F. EpwarDs, THE PEOPLE AND THEIR PEACE: LEGAL
CULTURE AND THE TRANSFORMATION OF INEQUALITY IN THE PoST-
REevoLuTioNaRY SouTH (University of North Carolina Press, 2009).

7. JosEpH Backus, THE JUSTICE oF THE PEACE 23 (1816).
8. 1 WiLLIAM BLACKSTONE, COMMENTARIES %349,
9. EpwaARDS, supra note 6.

10. 5 FEDERAL AND STATE CoNSTITUTIONS 3082 (F. Thorpe ed.
1909); Pa. Consrt., DEcL. oF RiGHTS, Art. I (1776); more generally,
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The right of self-defense and property rights were each
viewed as fundamental, inalienable, and foundational in
the Founding era.! Although the right associated with
property and self-defense could not be alienated (a term
that was itself derived from English property law) both
rights were subject to robust regulation.'?

10. In Bruen, Justice Kavanaugh reiterated Heller’s'®
invocation of Blackstone’s authority as a guide to how
early Americans understood their legal inheritance
from England.” In the years following the adoption of
the Second Amendment and its state analogues, firearm
regulation increased, a natural response to new challenges
posed by changes in technology and society. As had been
true in England, the newly independent states exercised
their broad police powers to address longstanding issues
and any novel problems created by firearms in American
society.

see WiLL1 PAuL Apams, THE FIRST AMERICAN CONSTITUTIONS:
RerPuBLICAN IDEOLOGY AND THE MAKING OF STATE CONSTITUTIONS
IN THE REVOLUTIONARY ERA (1980).

11. Jud Campbell, Judicial Review and the Enumeration of
Rights, 15 Gro. J. L. & Pus. PoL’y 568 (2017).

12. Joseph Postell, Regulation During the American
Founding: Achieving Liberalism and Republicanism, 5 Awm.
Por. THouGHT 80 (2016) (examining the importance of regulation
to Founding political and constitutional thought).

13. District of Columbia v. Heller, 554 U.S. 570 (2008).

14. On Founding-era conceptions of liberty, see JouN J. ZUBLy,
THE Law oF LiBERTY (1775). The modern terminology to describe
this concept is “ordered liberty.” See Palko v. Connecticut, 302
U.S. 319, 325 (1937).
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11. American law, including the regulation of firearms,
sought to protect ordered liberty. As one patriotic
revolutionary era orator observed, almost a decade after
the adoption of the Constitution: “True liberty consists,
not in having no government, not in a destitution of all
law, but in our having an equal voice in the formation
and execution of the laws, according as they effect [sic]
our persons and property.”! By allowing individuals to
participate in politics and enact laws aimed at promoting
the health, safety, and well-being of the people, liberty
flourished.

12. The members of the Founding generation lived in
a pre-modern rural society. There were no modern style
police forces to keep the peace. Even after the creation of
modern style police forces in the period before the Civil
War, firearms were rarely carried routinely in public
outside of the South and frontier regions. Indeed, none
of the nation’s early police forces in Boston, New York,
and Philadelphia issued firearms to those charged with
enforcing the peace and protecting society from criminals.

13. Few of the institutions modern Americans take for
granted existed in Founding era America. Outside of major
cities there were few hospitals and even fewer museums,
and these were private institutions that served the public.
There was no modern-style mass transportation. All forms
of transport were privately owned.

15. Joseph Russell, An Oration; Pronounced in Princeton,
Massachusetts, on the Anniversary of American Independence,
July 4, 1799, at 7 (July 4, 1799) (text available in the Evans Early
American Imprint Collection) (emphasis in original).
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14. Although many public spaces existed in early
America, modern style parks did not emerge until the
nineteenth century. The development of such spaces in
period before the Civil War was itself a response to the
greater urbanization of the nation and a perception that
America needed to create havens of tranquility to offset
the negative impacts of the market revolution. From their
inception, these new public spaces prohibited firearms.

I. TaeE HistoricAL INQUIRY REQUIRED BY BRUEN,
McpoNALD, AND HELLER: RIGHTS AND REGULATION

15. The United States Supreme Court’s decisions
in Heller, McDonald', and Bruen have directed courts
to look to text, history, and tradition when evaluating
the scope of permissible firearms regulation under the
Second Amendment. In another case involving historical
determinations, Justice Thomas, the author of the
majority opinion in Bruen, has noted that judges must
avoid approaching history, text, and tradition with an
“ahistorical literalism.”'” Legal texts must not be read
in a decontextualized fashion detached from the web of
historical meaning that made them comprehensible to
Americans living in the past. Instead, understanding the
public meaning of constitutional texts requires a solid
grasp of the relevant historical contexts.'

16. McDonald v. City of Chicago, 561 U.S. 742 (2010).

17. Franchise Tax Board of California v. Hyatt, 139 S. Ct.
1485, 1498 (2019) (Thomas, J.) (criticizing “ahistorical literalism”).

18. See Jonathan Gienapp, Historicism and Holism: Failures
of Originalist Translation, 84 ForbuaM L. REV. 935 (2015).
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16. Moreover, as Bruen makes clear, history neither
imposes “a regulatory straitjacket nor a regulatory
blank check.”'® The Court acknowledged that when novel
problems created by firearms are at issue the analysis must
reflect this fact: “other cases implicating unprecedented
societal concerns or dramatic technological changes may
require a more nuanced approach.” Bruen differentiates
between cases in which contested regulations are
responses to long standing problems and situations in
which modern regulations address novel problems with
no clear historical analogues from the Founding era or
the era of the Fourteenth Amendment.

17. In the years between Heller and Bruen, historical
scholarship has expanded our understanding of the
history of arms regulation in the Anglo-American legal
tradition, but much more work needs to be done to fill out
this picture.?’ Indeed, such research is still ongoing: new
materials continue to emerge; and in the year since Bruen
was decided, additional evidence about the history of
regulation has surfaced and new scholarship interpreting
it has appeared in leading law reviews and other scholarly
venues.?!

19. Bruen, 142 S. Ct. at 2133.

20. Eric M. Ruben & Darrell A. H. Miller, Preface: The
Second Generation of Second Amendment Law & Policy, 80 L.
& ContEMP. ProBs. 1 (2017).

21. Symposium—The 2nd Amendment at the Supreme
Court: “700 Years ofHistory” and the Modern Effects of Guns
i Public, 55 U.C. Davis L. Rev. 2495 (2022); NEw HISTORIES OF
GuN RicHTS AND REGULATION: ESSAYS ON THE PLACE oF GUNS IN
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18. Justice Kavanaugh underscored a key holding
of Heller in his Bruen concurrence: “Like most rights,
the right secured by the Second Amendment is not
unlimited. From Blackstone through the 19th-century
cases, commentators and courts routinely explained that
the right was not a right to keep and carry any weapon
whatsoever in any manner whatsoever and for whatever
purpose.” Crucially, the Court further noted that “we do
think that Heller and McDonald point toward at least two
metrics: how and why the regulations burden a law-abiding
citizen’s right to armed self-defense.”?*

19. The key insight derived from taking the Founding
era conception of rights seriously and applying the
original understanding of the Founding era’s conception
of liberty is the recognition that regulation and liberty
are both hard wired into the Amendment’s text.?

AMERICAN LAw AND SocItTy (Joseph Blocher, Jacob D. Charles &
Darrell A.H. Miller eds., forthcoming 2023).

22. Bruen, 142 S. Ct. at 2132-33.

23. See generally QUENTIN SKINNER, LIBERTY BEFORE
LiBErRALISM (1998) (examining neo-Roman theories of free citizens
and how they impacted the development of political theory in
England); THE NATURE OF RIGHTS AT THE AMERICAN FOUNDING AND
BeyonD (Barry Alan Shain ed., 2007) (discussing how the Founding
generation approached rights, including the republican model
of protecting rights by representation); Dan Edelstein, Early-
Modern Rights Regimes: A Genealogy of Revolutionary Rights,
3 CRITICAL ANALYSIS L. 221, 233-34 (2016). See generally GERALD
LEoNARD & SAUL CorRNELL, THE PARTISAN REPUBLIC: DEMOCRACY,
ExcrusioN, AND THE FALL oF THE FoUNDERS’ CONSTITUTION,
1780s-1830s, at 2 (2019); Victoria Kahn, Early Modern Rights
Talk, 13 YALE J.L. & Human. 391 (2001) (discussing how the early
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The inclusion of rights guarantees in Founding era
constitutional texts was not meant to place them beyond
the scope of legislative control. “The point of retaining
natural rights,” originalist scholar Jud Campbell reminds
us “was not to make certain aspects of natural liberty
immune from governmental regulation. Rather, retained
natural rights were aspects of natural liberty that could
be restricted only with just cause and only with consent
of the body politic.”**

20. Rather than limiting rights, regulation was the
essential means of preserving rights, including self-
defense.?® In fact, without robust regulation of arms, it
would have been impossible to implement the Second
Amendment and its state analogues. Mustering the
militia required keeping track of who had weapons and
included the authority to inspect those weapons and fine
individuals who failed to store them safely and keep them
in good working order.? The individual states also imposed
loyalty oaths, disarming those who refused to take such

modern language of rights incorporated aspects of natural rights
and other philosophical traditions).

24. Jud Campbell, The Invention of First Amendment
Federalism, 97 Tex. L. REV. 517, 527 (2019) (emphasis in original).
See generally Saul Cornell, Half Cocked: The Persistence of
Anachronism and Presentism in the Academic Debate Over
the Second Amendment, 106 J. Crim. L. & CrimiNoLoOGY 203, 206
(2016).

25. See Jud Campbell, Republicanism and Natural Rights
at the Founding, 32 ConsT. COMMENT. 85 (2017).

26. H. RicHARD UVILLER & WILLIAM G. MERKEL, THE MILITIA
AND THE RIGHT T0 ARMS, OR, HOowW THE SECOND AMENDMENT FELL
SILENT 150 (2002).
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oaths. No state imposed a similar oath as pre-requisite
to the exercise of First Amendment-type liberties. Thus,
some forms of prior restraint, impermissible in the case of
expressive freedoms protected by the First Amendment
or comparable state provisions, were understood by the
Founding generation to be perfectly consistent with the
constitutional right to keep and bear arms.?

21. “Constitutional rights,” Justice Scalia wrote in
Heller, “are enshrined with the scope they were thought
to have when the people adopted them.”?® The most basic
right of all in Founding era constitutionalism was the
right of the people to regulate their own internal police.
Although modern lawyers and jurists are accustomed to
thinking of state police power, the Founding generation
viewed this concept as a right, not a power .2° The first
state constitutions clearly articulated such a right —
including it alongside more familiar rights such as the
right to bear arms.*® Pennsylvania’s Constitution framed

27. Saul Cornell, Commonplace or Anachronism: The
Standard Model, the Second Amendment, and the Problem
of History in Contemporary Constitutional Theory 16 CONST.
COMMENT. 988 (1999).

28. Heller, 554 U.S. at 634-35; Christopher Tomlins,
Necessities of State: Police, Sovereignty, and the Constitution,
20 J. Por’y Hisr. 47 (2008).

29. On the transformation of the Founding era’s ideas about
a “police right” into the more familiar concept of “police power,”
see generally Aaron T. Knapp, The Judicialization of Police, 2
CRrITICAL ANALYSIS L. 64 (2015); Christopher Tomlins, Necessities
of State: Police, Sovereignty, and the Constitution, 20 J. PoLy
Hist. 17 (2008).

30. Pa. Consr. oF 1776, ch. I, art. III; Mp. DECLARATION OF
RiguTs, art. IV (1776); N.C. DECLARATION OF RIGHTS, art. I, § 3
(1776); V1. DECLARATION OF RIGHTS, art. V (1777).
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this estimable right succinetly: “That the people of
this State have the sole, exclusive and inherent right of
governing and regulating the internal police of the same.”
Although Justice Scalia’s observation on the scope of the
right to bear arms has figured prominently in recent
Second Amendment jurisprudence, the equally important
right of the people to regulate their internal police has
not been similarly acknowledged by many lower courts.
This asymmetry is not only inconsistent with Founding
era conceptions of law and constitutionalism, but also not
consistent with Heller, a point that Chief Justice Roberts
and Justice Kavanaugh have each asserted in their
interpretations of Heller and subsequent jurisprudence.
In short, an asymmetrical approach to gun rights and
regulation, favoring the former over the latter, is precluded
by Heller and not consistent with Bruen’s focus on text,
history, and tradition. The history of gun regulation in the
decades after the right to bear arms was codified in both
the first state constitutions and the federal bill of rights
underscores this key point. The right to bear arms was
seldom interpreted (outside of a few outlier cases in the
South) as precluding robust regulation of arms and gun
powder.

II. From MUSKETS TO P1sToLs: CHANGE AND CONTINUITY
IN EARLY AMERICAN FIREARMS REGULATION

22. Guns have been regulated from the dawn of
American history.?! At the time Heller was decided,

31. Robert J. Spitzer, Gun Law History in the United States
and Second Amendment Rights, 80 L. & CoNTEMP. PROBS. 55
(2017).
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there was little scholarship on the history of gun
regulation and a paucity of quality scholarship on early
American gun culture.? Fortunately, a burgeoning body
of scholarship has illuminated both topics, deepening
scholarly understanding of the relevant contexts needed
to implement Bruen’s framework.?® Indeed, in the year
following Bruen new sources have come to light and new
scholarship as well.3*

23. The common law that Americans inherited
from England always acknowledged that the right of
self-defense was not unlimited but existed within a
well-delineated jurisprudential framework. The entire
body of the common law was designed to preserve the
peace, and the right of self-defense existed within this
larger framework.* Statutory law, both in England and
America, functioned to further secure the peace and public
safety. Given these indisputable facts, the Supreme Court
correctly noted, the right to keep and bear arms was never
understood to prevent government from enacting a broad
range of regulations to promote the peace and maintain
public safety.?¢

32. Id.
33. Ruben & Miller, supra note 20, at 1.

34. See Atkinson v. Garland, 70 F.4th 1018, 1036 (7th Cir.
2023) (Wood, J., dissenting) (citing new scholarship by Andrew
Willinger, The Territories Under Text, History, and Tradition,
101 WasH. U. L. Rev. (forthcoming 2023) (manuscript at 27)).

35. Saul Cornell, The Right to Keep and Carry Arms in
Anglo-American Law: Preserving Liberty and Keeping the Peace,
80 L. & ConTEMP. PrOBS. 11 (2017).

36. McDonald, 561 U.S. at 785 (plurality opinion) (noting
that “state and local experimentation with reasonable firearms
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24. Recent historical research has illuminated the
nature of Founding era gun culture and the history of
regulation. There was no analogue to the types of gun
violence that plague modern America. The nature of
firearms technology and early American society militated
against guns as the preferred tool for most forms of
interpersonal violence.??

25. Weapons in the Founding era were muzzle loaded
guns that were not particularly accurate and took a long
time to load. The black powder used in these firearms was
corrosive and attracted moisture like a sponge: two facts
that militated against storing weapons loaded. Given the
state of firearms technology in the Founding era, it is not
surprising that recent scholarship has demonstrated that
there was not a widespread gun violence problem in the
era of the Second Amendment.3®

26. History is marked by change and the history of
guns is no exception. Changes in firearms technology

regulations will continue under the Second Amendment” (cleaned
up)).

37. Kevin M. Sweeney, Firearms Ownership and Militias
i Seventeenth and Eighteenth Century England and America,
in A RiGHT To BEAR ARMS?: THE CoNTESTED ROLE oF HISTORY IN
CONTEMPORARY DEBATES ON THE SECOND AMENDMENT (Jennifer
Tucker et al. eds., 2019).

38. Randolph Roth, Transcript: Why is the United
States the Most Homicidal in the Affluent World, NATIONAL
INsTITUTE OF JusTicE (Dec. 1, 2013), https:/nij.ojp.gov/media/
video/24061#transcript--0.
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and American society in the nineteenth century led to
the emergence of America’s first gun violence problems.
The response of states to the emergence of new firearms
that threatened the peace was a plethora of new laws. The
first notable expansion of regulation occurred during the
period after the War of 1812, when cheap, reliable, and
easily concealable pistols were produced for the first time
in American history. More than 90% of the firearms in
circulation in the Founding era were long guns, so pistols
were not a serious problem for the Founders.?’

27. In short, when addressing changes in technology,
consumer behavior, and faced with novel threats to public
safety, states used their ample authority under the police
power to enact laws to address these problems. Apart
from a few outlier cases in the South, courts upheld such
limits on the unfettered exercise of a right to keep and
bear arms.*

28. Weapons that posed a particular danger were
regulated and, in some cases, prohibited. Responding
in this fashion was entirely consistent with Founding-
era conceptions of ordered liberty and the Second
Amendment."

39. Sweeney supra note 37.

40. Onsouthern gun rights exceptionalism, see Eric M. Ruben
& Saul Cornell, Firearms Regionalism and Public Carry: Placing
Southern Antebellum Case Law in Context, 125 YALE L.J. F. 121,
128 (2015).

41. Saul Cornell & Nathan DeDino, A Well Regulated Right:
The Early American Origins of Gun Control, 73 ForpHAM L.
REv. 487 (2004).
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29. Anglo-American law treated unusually dangerous
weapons as legitimate targets for strong regulation.
Blackstone and Hawkins, two of the most influential
English legal writers consulted by the Founding
generation, described these types of limits in slightly
different terms. The two different formulations related
to weapons described as “dangerous and unusual” and
more typically as “dangerous or unusual.” Although
some modern commentary on the Second Amendment
have misread the Blackstonian principle as asserting
that weapons must be both dangerous and unusual to
justify government regulation, the term dangerous and
unusual was not conjunctive, but a Latinate construction
familiar to early American lawyers, hendiadys. Thus,
the best translation of the term in modern parlance
would be “unusually dangerous.” Indeed, this reading is
the only parsing of the texts of Blackstone and Hawkings
that reconciles the two author’s treatment of the scope of
government authority to regulate arms.**

30. As Justice Scalia noted in Heller, and Justice
Thomas reiterated in Bruen, the original Second
Amendment was a result of a form of interest balancing
undertaken by the people themselves in framing the
federal constitution and the first ten amendments. Thus,
from its outset the Second Amendment recognizes both
the right to keep and bear arms and the right of the people

42. This phrase was an example of an archaic grammatical
and rhetorical form hendiadys; see Samuel Bray, ‘Necessary Anp
Proper’ and ‘Cruel AND Unusual Hendiadys in the Constitution,
102 Va. L. REV. 687 (2016). Thus, the term was not conjunctive and
is best rendered as “unusually dangerous.”
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to regulate arms to promote the goals of preserving a free
state. An exclusive focus on rights and a disparagement
of regulation is thus antithetical to the plain meaning of
the text of the Second Amendment. Although rights and
regulation are often cast as antithetical in the modern
gun debate, the Founding generation saw the two goals
as complementary. Comparing the language of the
Constitution’s first two amendments and their different
structures and word choice makes this point crystal clear.
The First Amendment prohibits “abridging” the rights it
protects. In standard American English in the Founding
era, to “abridge” meant to “reduce.” Thus, the First
Amendment prohibits the diminishment of the rights it
protects. The Second Amendment’s language employs a
very different term, requiring that the right to bear arms
not be “infringed.” In Founding era American English,
the word “infringement” meant to “violate” or “destroy.”
Richard Burns, in his influential eighteenth-century
legal dictionary, illustrated the concept of infringement
by discussing the differences between the anarchic
liberty associated with the state of nature and the well-
regulated liberty associated with civil society and the
rule of law. Liberty, according to Burns, was not identical
to that “wild and savage liberty” of the state of nature.
True liberty, by contrast, only existed when individuals
created civil society and enacted laws and regulations
that promoted ordered liberty. Regulation was therefore
not understood to be an “infringement” of the right to
bear arms, but rather the necessary foundation for the
proper exercise of that right as required by the concept
of ordered liberty. In short, when read with the Founding
era’s interpretive assumptions and legal definitions in
mind, the text of the two Amendments was seen to set
up very different frameworks for thinking about the
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rights they protect. Members of the Founding generation
would have understood that legislatures could regulate
the conduct protected by the Second Amendment and
comparable state arms bearing provisions as long such
regulations did not negate the underlying right. In fact,
without robust regulation of arms, it would have been
impossible to implement the Second Amendment and
its state analogues.*® In keeping with the clear public
meaning of the Second Amendment’s text and comparable
state provisions, early American governments enacted
laws to preserve the rights of law-abiding citizens to
keep and bear arms and promote the equally vital goal
of public safety.

II1. THE PoLIiCE POWER AND FIREARMS REGULATION, 1776-
1868

31. The 1776 Pennsylvania Constitution, the first
revolutionary constitution to assert a right to bear arms,
preceded the assertion of this right by affirming a more
basic rights claim: “That the people of this State have
the sole, exclusive and inherent right of governing and
regulating the internal police of the same.”* The phrase
“internal police” had already become common, particularly
in laws establishing towns and defining the scope of
their legislative authority.*® By the early nineteenth

43. UVILLER & MERKEL, supra note 26.
44. Pa. Consrt. oF 1776, Ch. I, art iii.

45. For other examples of constitutional language similar to
Pennsylvania’s provision, see N.C. ConsT. oF 1776, DECLARATION OF
Ricuts, art. II; V. ConsT. oF 1777, DECLARATION OF RiGHTS, art.
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century, the term “police” was a fixture in American
law.® Thus, an 1832 American encyclopedia confidently
asserted that police, “in the common acceptation of the
word, in the U. States and England, is applied to the
municipal rules, institutions and officers provided for
maintaining order, cleanliness &c.”” The Founding era’s
conception of a basic police right located in legislatures
was transmuted during the Marshall Court’s era into the
judicial doctrine of the police power and would become a
fixture in American law.

32. The power to regulate firearms and gunpowder has
always been central to the police power and historically
was shared among states, local municipalities, and the
federal government when it was legislating conduct
on federal land and in buildings.*® The adoption of the

IV. For other examples of this usage, see An Act Incorporating
the residents residing within limits therein mentioned, in 2 NEw
York Laws 158 (1785) (establishing the town of Hudson, NY); An
Act to incorporate the Town of Marietta, in Laws PASSED IN THE
TERRITORY NORTHWEST OF THE RiviEr Onio 29 (1791). For later
examples, see 1 STATUTES OF THE STATE OF NEW JERSEY 561 (rev.
ed. 1847); 1 SUPPLEMENTS TO THE REVISED STATUTES: GENERAL LAWS
oF THE COMMONWEALTH OF MASSACHUSETTS; PASSED SUBSEQUENTLY
TO THE REVISED STATUTES: 1836 To 1849, INCLUSIVE 413 (Theron
Metcalf & Luther S. Cushing, eds. 1849).

46. ErNsT FREUND, THE PoLicE PowER: PuBLIc PoLICY AND
CONSTITUTIONAL RIGHTS 2 n.2 (1904).

47. 10 EncycLorPEDIA AMERICANA 214 (Francis Lieber ed.
1849).

48. Harry N. Scheiber, State Police Power, in 4 ENCYCLOPEDIA
oF THE AMERICAN CoNSTITUTION 1744 (Leonard W. Levy et al. eds.,
1986).
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Constitution and the Bill of Rights did not deprive states
of their police powers. Indeed, if it had, the Constitution
would not have been ratified and there would be no Second
Amendment today. Ratification was only possible because
Federalists offered Anti-Federalists strong assurances
that nothing about the new government threatened the
traditional scope of the individual state’s police power
authority, including the authority to regulate guns and
gun powder.*

33. Federalists and Anti-Federalists bitterly disagreed
over many legal issues, but this one point of accord was
incontrovertible. Brutus, a leading Anti-Federalist,
emphatically declared that: “[1]t ought to be left to the
state governments to provide for the protection and
defence [sic] of the citizen against the hand of private
violence, and the wrongs done or attempted by individuals
to each other. .. .”® Federalist Tench Coxe concurred,
asserting that: “[t]he states will regulate and administer
the criminal law, exclusively of Congress.” States, he
assured the American people during ratification, would
continue to legislate on all matters related to the police
power, “such as unlicensed public houses, nuisances, and
many other things of the like nature.”® State police power

49. Saul Cornell, THE OTHER FOUNDERS: ANTIFEDERALISM AND
THE DISSENTING TRADITION IN AMERICA, 1788-1828 (1999).

50. Brutus, Essays of Brutus Vi, reprinted in 2 THE
COMPLETE ANTIFEDERALIST 358, 400-05 (Herbert J. Storing ed.,
1981).

51. Tench Coxe, A Freeman, PA. GAZETTE (Jan. 23, 1788),
reprinted in FRIENDS OF THE CONSTITUTION: WRITINGS OF THE
“OTHER” FEDERALISTS 82 (Colleen A. Sheehan & Gary L. McDowell
eds., 1998).
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authority was at its pinnacle in matters relating to guns
or gun powder.5?

34. Founding-era constitutions treated the right of
the people to regulate their internal police separately
from the equally important right of the people to bear
arms. These two rights were separate in the Founding
era but were mutually reinforcing: both rights were
exercised in a manner that furthered the goal of ordered
liberty. Reconstruction-era constitutions adopted a new
textual formulation of the connection between these two
formerly distinet rights, fusing the two together as one
single constitutional principle. This change reflected
two profound transformations in American politics and
law between 1776 and 1868. First, the judicial concept of
police power gradually usurped the older notion of a police
right grounded in the idea of popular sovereignty. As a
result, state constitutions no longer included free standing
affirmations of a police right. Secondly, the constitutional
“mischief to be remedied” that arms bearing provisions
addressed had changed as well. Constitution writers in the
era of the American Revolution feared powerful standing
armies and sought to entrench civilian control of the
military. By contrast, constitution writers in the era of the
Fourteenth Amendment were no longer haunted by the
specter of tyrannical Stuart Kings using their standing
army to oppress American colonists. In place of these
ancient fears, a new apprehension stalked Americans:
the proliferation of unusually dangerous weapons and
the societal harms they caused. The Reconstruction-era
constitutional solution cast aside the eighteenth-century
language that was steeped in fears of standing armies and

52. Cornell, supra note 35.
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substituted in its place new language affirming the state’s
police power authority to regulate arms, particularly in
public.?

Texas
Constitution (1868)

Pennsylvania
Constitution (1776)

“That the people of this State
have the sole, exclusive and
inherent right of governing
and regulating the internal
police of the same.”

“That the people have a
right to bear arms for the
defence of themselves and
the state; and as standing
armies in the time of
peace are dangerous to
liberty, they ought not to
be kept up; And that the
military should be kept
under striet subordination
to, and governed by, the civil
power.”s*

“Every person shall have
the right to keep and bear
arms, in the lawful defence
of himself or the State,
under such regulations
as the Legislature may
prescribe.?

53. Saul Cornell, The Right to Regulate Arms in the Era
of the Fourteenth Amendment: The Emergence of Good Cause
Permit Schemes in Post-Cwil War America, 55 U.C. Davis L.
REv. 65 (2022).

54. Pa. Consrt. oF 1776, amend. 111, XIII.

55. TEx. ConsT. oF 1868, Art. I, § 13. For similarly expansive
constitutional provisions enacted after the Civil War, see infra
Table One.
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Private Property and the Founding
Era’s Default Rule about Arms

35. There was no right to carry firearms onto the
property of others in the Founding era. Indeed, had such
a right existed, it would have undermined the peace, not
preserved it. The castle doctrine, which included one’s
domicile and curtilage, meant individuals could respond
with deadly force to perceived threats.

36. Anglo-American constitutionalism was founded on
the Lockean trinity of life, liberty, and property. Property
rights in the Founding era were not only highly esteemed,
but English common law doctrine gave individuals broad
authority over their lands and powerful tools to enforce
their claims against those who committed trespass. It
would have been unthinkable to members of the Founding
generation that any person could enter another’s land
armed, without permission or appropriate legal authority.
The limits on peace officers underscore this fact. Entry
on private property by a constable, sheriff, or justice of
the peace without proper legal authority was a trespass.
Moreover, it is important to note that peace officers in the
Founding era were not typically armed with firearms so
even when serving legal process, justices of the peace,
sheriffs, and constables did not typically enter private
property with firearms. The most notable exceptions to
this principle were situations where one was in pursuit of
a felon or a dangerous animal.?”

56. Onthe history of stand your ground, see Richard Maxwell
Brown, No DuTy 70 RETREAT: VIOLENCE AND VALUES IN AMERICAN
HisTory AND SocCIETY (1994).

57. Stuart Bruchey, The Impact of Concern for the Security
of Property Rights on the Legal System of the Early American
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37. The default rule enacted by Hawai’i simply restores
property to its rightful place alongside life and liberty in
the Founding era’s Lockean vision of liberty. Blackstone’s
discussion of the centrality of property to English common
law is apposite and offers a foundation for understanding
why a restoration of the default rule prohibiting entering
another’s lands while armed is consistent with Founding
era constitutionalism.

The third absolute right, inherent in every
Englishman, is that of property: which consists
in the free use, enjoyment, and disposal of all his
acquisitions, without any control or diminution,
save only by the laws of the land. . .. The laws
of England are therefore, in point of honor and
justice, extremely watchful in ascertaining and
protecting this right.>

The practical implication of this robust view of property
rights was considerable. In a celebrated English case
where the Lord Chief Justice of the King’s Bench
summarized the implications of this view for English law:
“our law holds the property of every man so sacred, that
no man can set his foot upon his neighbour’s close without
his leave; if he does he is a trespasser, though he does no
damage at all; if he will tread upon his neighbor’s ground,
he must justify it by law.”?

Republic, 1980 Wis. L. Rev. 1135, 1136; James W. Ely, Jr., THE
GUARDIAN oF EVERY OTHER RiGHT: A CONSTITUTIONAL HISTORY OF
ProrerTY R1GHTS 30-32 (3d ed. 2008); William J. Novak, Common
Regulation: Legal Origins of State Power in America, 45
Hastings L.J. 1061, 1081-83 (1994).

58. 1 WiLL1AM BLACKSTONE, COMMENTARIES 134-35.

59. Entick v. Carrington, 95 Eng. Rep. 807 (K.B. 1765).
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38. The default rule prohibiting firearms on private
property adopted by Hawai’i simply restores the legal rule
in place at the Founding, a rule rooted in English common
law. The prohibition on entering another’s land without
permission was part of the background assumptions
against which the right to keep and bear arms would have
been understood by those who wrote it and enacted the
Second Amendment into law.

39. Blackstone’s extensive discussion of the law of
trespass elaborated this understanding and was well
known to members of the Founding generation, including
those who wrote and enacted the Second Amendment and
similar state analogues. Judge Zephaniah Swift, author of
one of the first legal treatises written after the adoption
of the Second Amendment, summarized this Blackstonian
consensus when he wrote: “every unwarrantable entry
upon the lands and tenements of another, without his
consent, is deemed a breaking of his close, and is an
injury.”®

40. Pennsylvania and New Jersey each enacted laws
drawing on this tradition to pass broad restrictions on
traveling armed onto private lands without permission:

Be it enacted, That if any person or persons
shall presume, at any time after the publication
of this act, to carry any gun, or hunt on any
enclosed or improved lands of any of the
inhabitants of this province, other than his own,
unless he shall have license or permission from

60. 2 ZEPHANIAH SWIFT, A SYSTEM OF THE LLAWS OF THE STATE
oF CONNECTICUT 74 (1795).
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the owner of such lands, or shall presume to fire
a gun on or near any of the king’s highways, and
shall be thereof convicted, either upon view of
any Justice of the Peace within this province,
or by the oath or affirmation of any one or more
witnesses, before any Justice of the Peace, he
shall, for every such offence, forfeit the sum of
forty shillings.%

41. The restoration of the common law default rule by
Hawai’i therefore fits squarely within the long tradition of
the regulation of arms under Anglo-American law.

The Historical Meaning of
Sensitive Places and Limits on Arms

42. The sensitive places doctrine described in Heller
derives from well-established principles in Anglo-
American law, including the Statute of Northampton (and
its many analogs) and the common law itself. The sensitive
places doctrine did not, as some gun rights advocates
have erroneously suggested, depend on the fact that
government could provide comprehensive security, such
as modern court houses which have metal detectors and
armed guards.® Founding era court houses did not enjoy

61. 1 Laws orF THE COMMONWEALTH OF PENNSYLVANIA, FROM
THE FOURTEENTH DAY oF OCTOBER, ONE THOUSAND SEVEN HUNDRED,
T0 THE TWENTIETH DAY OF MARCH, ONE THOUSAND E1GHT HUNDRED
AND TEN 229 (1810); CHARLES NETTLETON, LAWS OF THE STATE OF
NEW-JERSEY 26 (1821).

62. David B. Kopel & Joseph G.S. Greenlee, The “Sensitive
Places” Doctrine: Locational Limits on the Right to Bear Arms,
13 CuarLESTON L. REV. 203, 290 (2018).
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anything remotely analogous to these types of security
measures. The English tradition of bans on arms in fairs
and markets singled out these locations because they were
sites of commerce, entertainment, and politics. Indeed, it
was the very fact that individuals congregated in large
numbers and moved about freely, engaging in productive
economic, cultural, and political activities that was the
reason arms were prohibited from these locations.®

43. An early American justices of the peace manual
captured the common law’s understanding of “sensitive
places” when it reminded readers that constables, sheriffs,
and other peace officers had the authority to arrest those
who “shall go or ride armed with unusual and offensive
weapons . . . among any great Concourse of the People.”®

44. A good illustration of how early American
governments understood sensitive places is provided by
an early Louisiana law, prohibiting “any person to enter
into a publice ball-room with any cane, stick, sword or any
other weapon” and requiring weapons be checked before
entering a ball room. New Mexico enacted a similar
statute. The law prohibited “any person to enter said Ball
or room adjoining said ball where Liquors are sold, or to
remain in said balls or Fandangos with firearms or other
deadly weapons, whether they be shown or concealed upon

63. JEROME BAYON, GENERAL DIGEST OF THE ORDINANCES AND
REesorLuTtioNs oF THE CORPORATION OF NEW ORLEANS 371 (1831)
(art. 1).

64. J. Davis, THE OFFICE AND AUTHORITY OF A JUSTICE OF THE
Prack 13 (Newbern, James Davis 1774)
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their persons.”® In both cases the laws prohibited arms
in places where people gathered in large numbers and
engaged in forms of recreation.

45. Public universities in the early republic offer
another good example of the potential scope of permissible
firearms regulations consistent with the notion of sensitive
places. Bans on guns on college campuses were another
example of the strict regulation of arms in places where
large numbers of people congregated. The University of
Georgia, one of the nation’s oldest public institutions of
higher education, passed a sweeping prohibition of guns
on its campus: “[N]o student shall be allowed to keep any
gun, pistol, Dagger, Dirk[,] sword cane[,] or any other
offensive weapon in College or elsewhere, neither shall
they or either of them be allowed to be possessed of the
same out of the college in any case whatsoever.”*® The
University of North Carolina, likewise, enacted a total
prohibition on possessing firearms. The law provided: “No
Student shall keep a dog, or firearms, or gunpowder. He
shall not ecarry, keep, or own at the College, a sword, dirk,

65. 1852 N.M. Laws 67, § 3. Although Bruen suggested
that evidence from the territories was not probative, subsequent
research published after the decision has established that
territories were in fact the only locations in nineteenth century
America in which the Second Amendment applied prior to the
Fourteenth Amendment, a fact that has gained judicial notice
in the litigation spawned by Bruen, see Atkinson, 70 F.4th at
1036 (Wood, J., dissenting) (“Taking the Court at its word, new
historical research should be welcome. . ..”)

66. The Minutes of the Senate Academicus, 1799-1842, (Univ.
Ga. Librs. 2008), https:/tinyurl.com/3nxp4uwv.
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sword-cane, or any deadly weapon.”®” The regulations
enacted by the University of Virginia are particularly
telling in this regard. In 1819, Thomas Jefferson helped
establish the state-supported University of Virginia.
University of Virginia, About the University, https:/www.
virginia.edu/aboutuva (last accessed Nov. 4, 2022). While
both Jefferson and James Madison were serving on the
six-person University of Virginia Board of Visitors —the
decision-making body for the university—the Board
took an exceedingly strict view of guns on the Virginia
campus, resolving: “No Student shall, within the precinects
of the University, introduce, keep or use any spirituous or
vinous liquors, keep or use weapons or arms of any kind,
or gunpowder, keep a servant, horse or dog, appear in
school with a stick, or any weapon.”%®

67. Acts of the General Assembly and Ordinances of the
Trustees for the Organization and Government of the University of
North-Carolina 15 (Raleigh, Off. of the Raleigh Reg. 1838), https://
tinyurl.com/2p8cte3h. In 1859, the University of North Carolina
expanded the reach of its prohibition on carrying deadly weapons,
applying it not just to the college, but also “within the village of
Chapel Hill.” Acts of the General Assembly and Ordinances of the
Trustees for the Organization and Government of the University
of North Carolina 31 (James M. Henderson 1859), https:/docsouth.
unc.edu/true/unc/une.html.

68. Meeting Minutes of the University Board of Visitors,
Oct. 4, 1824, https://tinyurl.com/543s44xk; see also Laws &
Regulations of the College of William & Mary 19 (1830), https://
tinyurl.com/2p93s7hd
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Reconstruction: Constitutional
Continuity and Social Change

46. During the Reconstruction era, many states
enacted a variety of laws building on the history of
sensitive place restrictions. Thus, Reconstruction era
laws did not represent a new constitutional principle
different than the common law restrictions that existed for
centuries, but an application of the same legal principles to
new circumstances brought about by changes in firearms
technology, consumer behavior, and the demographic
changes associated with greater urbanization. The
principle justifying such a decision, excluding arms from
sensitive places such as fair and markets, was ancient and
informed Founding era laws as well as those enacted in
the era of the Fourteenth Amendment.

47. One of the most comprehensive statutes enacted
during the era of the Fourteenth Amendment was adopted
in Texas. The law prohibited firearms in a variety of
public venues, building on a tradition that had existed
for centuries.

Section 1: If any person shall go into any
church or religious assembly, any school-room
or other place where persons assembled for
educational, literary, or scientific purposes, or
into a ball room, social party, or other social
gathering, composed of ladies and gentle-men,
or to any election precinct on the day or days of
any election, where any portion of the people of
this state are collected to vote at any election,
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or to any other place where people may be
assembled to muster or to perform any other
public duty, or any other public assembly, and
shall have about his person a bowie-knife, dirk,
or butcher-knife, or firearms, whether known
as a six-shooter, gun, or pistol of any kind, such
persons so offending shall be deemed guilty of a
misdemeanor, and on conviction thereof shall be
fined in a sum not less than fifty or more than
five hundred dollars, at the discretion of the
court or jury trying the same: Provided, That
nothing contained in this section shall apply to
locations subject to Indian depredations: And
provided further, That this act shall not apply
to any person or persons whose duty it is to bear
arms on such occasions in discharge of duties
imposed by law.5

48. Texas not only adopted a broad range of modern
style gun regulations, including this law, but further noted
that the state’s highest court recognized that such an
exercise of the police power was entirely constitutional.
The Texas regime was not an outlier, but was consistent
with the dominant conception of the right to bear arms
in both the Founding era and the period of Fourteenth
Amendment. What distinguished Texas from other
states was not its robust use of the police power, but the
level of gun violence that precipitated the need for such

69. 2 GEORGE WASHINGTON PASCHAL, A DIGEST OF THE LAWS OF
TExAS: CONTAINING LAws IN FORCE, AND THE REPEALED LAWS ON
WaicH RiGHTS REST. CAREFULLY ANNOTATED. 1322 (3d ed. 1873).
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regulations.” The first state constitutions enacted after
the American Revolution typically separated the right of
the people to regulate their internal police from specific
statements about the right to bear arms.” The Founding
era formulation of the right to bear arms was distinct from
the right of the people to regulate their internal police. The
new state constitutions adopted during Reconstruction
omit references to the dangers of standing armies and the
need for civilian control of the military. In place of these
textual references, state constitutions fused the right to
regulate arms and the right to bear them into a single
constitutional principle.”

49. The new textual formulation of the right to keep
and bear arms did not alter the constitutional principles
framing firearms regulation; these remained unchanged.

70. Justice Thomas dismissed the probative value of any
evidence from Reconstruction-era Texas as an outlier. But
subsequent historical research has demonstrated that Texas
was well within the constitutional mainstream of post-Civil War
America. See Brennan Gardner Rivas, Enforcement of Public
Carry Restrictions: Texas as a Case Study 55 U.C. Davis L. Rev.
2603 (2022). The important evidence presented in this article
only appeared after Bruen was argued. Rivas has demonstrated
that Republicans enacted tough gun laws that were enforced in a
racially neutral fashion until the Jim Crow era reversed the gains
achieved during Reconstruction. For additional support for Rivas’
conclusions, see Saul Cornell, The Long Arc of Arms Regulation
wn Public: From Surety to Permatting, 1328-1928, 55 U.C. Davis
L. REv. 2545 (2022).

71. Cornell, supra note 53.
72. See, e.g., UraH CONST. oF 1896, art. I, § 6.
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What had changed was that a new set of circumstances
had created an unprecedented set of public safety concerns
for states. The new danger Americans faced during and
after Reconstruction was the proliferation of firearms and
more aggressive cultural norms about carrying them in
public, particularly in urban areas.”™

50. The debates in the Texas constitutional convention
during Reconstruction illustrate how changed practices
led to new regulations. There is no evidence that anyone
attending the state ratification conventions in the Founding
era traveled to these gatherings armed. By contrast there
was a palpable fear of gun violence among the delegates
who participated in the Reconstruction era Texas state
constitutional convention. In fact, this fear was so great
that the convention passed a resolution prohibiting
weapons in the convention hall. “[T]he convention do
order that no person shall hereafter be allowed in this
hall, who carries belted on his person, revolvers or other
offensive weapons.”™ Another delegate reminded the
convention’s members that the constitutional right to
bear arms ought not be confused with the pernicious
practice of habitually arming. The right, he cautioned,
ought not “be construed as giving any countenance to the
evil practice of carrying private or concealed weapons
about the person.””™ Although the level of gun violence in

73. Raxporra Rorn, AMERICAN HowmIcIDE 56, 315 (2009).

74. 1 CoNSTITUTIONAL CONVENTION, JOURNAL OF THE
ReconsTRUCTION CONVENTION, WHICH MET AT AUSTIN, TEXAS, JUNE
1,1868, at 248 (Tracy, Siemering & Co. 1870).

75. Id. at 152; see generally Mark Anthony Frassetto, The
Law and Politics of Firearms Regulation in Reconstruction
Texas, 4 TEx. A&M L. REv. 95 (2016).
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Texas was especially grave, other states and the western
territories were all dealing with problems posed by the
proliferation of handguns. As a result of this broad societal
trend, firearms regulation increased dramatically during
the era of the 14" Amendment across the nation.™

Table One Post-Civil War State Constitutional
Arms Bearing Provisions about Regulation

Date

State

Provision

1868

Georgia

GA. ConsT. oF 1868, art. I, § 14: [T]he
right of the people to keep and bear
arms shall not be infringed, but the
General Assembly shall have power to
prescribe by law the manner in which
arms may be borne.

1868

W. Texas

W. TeEx. ConsT. oF 1868, Art. I,
§ 13: Every person shall have the
right to keep and bear arms, in the
lawful defence of himself or the
government, under such regulations
as the Legislature may prescribe.

1869

Texas

TEX. ConsT. oF 1869, art. I § 13: Every
person shall have the right to keep
and bear arms, in the lawful defense
of himself or the State, under such
regulations as the Legislature may
prescribe.

76. Spitzer, supra note 31.
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1870

Tennessee

TENN. ConsT. oF 1870, art. I, § 26: That
the citizens of this State have a right
to keep and to bear arms for their
common defense. But the Legislature
shall have power, by law, to regulate
the wearing of arms with a view to
prevent crime.

1875

Missouri

Mo. ConsT. oF 1875, art. I1, § 17: That
the right of no citizen to keep and
bear arms in defense of his home,
person and property, or in aid of
the civil power, when thereto legally
summoned, shall be called in question;
but nothing herein contained is
intended to justify the practice of
wearing concealed weapons.

1875

North
Carolina

N.C. Consr. oF 1875, art. I, § 24. A
well regulated militia being necessary
to the security of a free State, the
right of the people to keep and bear
arms shall not be infringed; and as
standing armies in time of peace, are
dangerous to liberty, they ought not
to be kept up, and the military should
be kept under striet subordination
to, and governed by, the civil power.
Nothing herein contained shall justify
the practice of carrying concealed
weapon, or prevent the legislature
from enacting penal statutes against
said practice.
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1876

Colorado

Coro. ConsT. oF 1876, art. II, § 13:
That the right of no person to keep
and bear arms in defense of his home,
person and property, or in aid of
the civil power when thereto legally
summoned, shall be called in question;
but nothing herein contained shall be
construed to justify the practice of
carrying concealed weapons.

1876

Texas

Trx. CoNsT. oF 1876, art. I, § 23:
Every citizen shall have the right
to keep and bear arms in the lawful
defense of himself or the State; but the
Legislature shall have power by law
to regulate the wearing of arms with
a view to prevent crime.

1877

Georgia

GA. Consrt. oF 1877, art. I, § 22: The
right of the people to keep and bear
arms shall not be infringed, but the
General Assembly shall have power to
prescribe the manner in which arms
may be borne.

1879

Louisiana

La. Const. oF 1879, art. I11: A well
regulated militia being necessary to
the security of a free State, the right
of the people to keep and bear arms
shall not be abridged. This shall not
prevent the passage of laws to punish
those who carry weapons concealed.
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1885

Florida

FrA. ConsT. oF 1885, art. I, § 20: The
right of the people to bear arms in
defense of themselves and the lawful
authority of the State, shall not be
infringed, but the Legislature may
prescribe the manner in which they
may be borne.

1889

Idaho

Ipano ConsT. oF 1889, art. I, § 11: The
people have the right to bear arms for
their security and defense: but the
legislature shall regulate the exercise
of this right by law.

1889

Montana

MonT. CoNsT. oF 1889, art. III, § 13:
The right of any person to keep or
bear arms in defense of his own home,
person, and property, or in aid of
the civil power when thereto legally
summoned, shall not be called in
question, but nothing herein contained
shall be held to permit the carrying of
concealed weapons.

1890

Mississippi

Miss. Const. oF 1890, art. ITI, § 12: The
right of every citizen to keep and bear
arms in defense of his home, person or
property, or in aid of the civil power
when thereto legally summoned,
shall not be called in question, but
the legislature may regulate or forbid
carrying concealed weapons.
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1891 | Kentucky | Ky. Const. oF 1891, § 1(7): The right
to bear arms in defense of themselves
and of the State, subject to the power
of the General Assembly to enact laws
to prevent persons from carrying
concealed weapons.

1896 | Utah Utan ConsT. oF 1896, art. I, § 6: The
people have the right to bear arms
for their security and defense, but the
legislature may regulate the exercise
of this right by law.

51. The new focus on regulation embodied in these
revised state arms bearing provisions was not a departure
from traditional views of the robust scope of police power
authority to regulate arms in the interests of public
safety. This power was ancient and widely acknowledged
as fundamental to Anglo-American law. Nor did the
adoption of the Fourteenth Amendment change this
fact. The recasting of these state constitutional texts
represented an important shift in emphasis and a change
in constitutional style, not substance.™

52. One of the motivating forces behind the push
for the Fourteenth Amendment was the enactment of
repressive black codes across the South, which often

77. John Bingham, Speech, in CINCINNATI DAILY GAZETTE
(Sept. 2, 1867), as quoted in Saul Cornell & Justin Florence, The
Right to Bear Arms in the Era of the Fourteenth Amendment:
Gun Rights or Gun Regulation? 50 SANTA CLARA L. REv. 1043,
1058 (2010).
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included restrictions on the right to keep and bear arms.
Paramilitary violence against free people of color and
Republicans in the South was among the most pressing
threats to Reconstruction.” In response to the South
Carolina Black Codes, Union General Daniel Sickles issued
General Order No. 1.7 Sickles not only affirmed a right
to bear arms, but also reasserted the right to regulate
arms, including bans on concealed carry. Crucially, Sickles
restated the prevailing consensus that the right to bear
arms did not sanction a right to travel armed onto private
property. In Bruen, Justice Thomas singled out Sickles
General Order No. 1 as the quintessential embodiment of
the meaning of the right to keep and bear arms, noting that
Sickles’ views were consistent with both the ideals of 1791
and 1868.%° General Order No. 1 offers one of the clearest
pieces of evidence that the Hawai’i default rule about
private property reflects a constitutional consensus deeply
rooted in text, history, and tradition. Sickles’ language
was unambiguous on this point: “[t]he constitutional rights
of all loyal and well-disposed inhabitants to bear arms will
not be infringed; nevertheless this shall not be construed
to sanction the unlawful practice of carrying concealed
weapons, nor to authorize any person to enter with arms
on the premises of another against his consent.”!

78. Eric FoNER, THE SEcoND FounpiNGg: How THE C1viL WAR
AND REcoNSTRUCTION REMADE THE CONSTITUTION (2019).

79. See Darrell A. H. Miller, Peruta, The Home-Bound
Second Amendment, and Fractal Originalism, 127 HArv. L. REv.
F. 238, 241 (2014).

80. 142 8. Ct. at 2152.

81. A Hanppook or Poritics For 1868, at 36-38 (Edward
McPherson ed., 1868).
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53. The author of Section One of the Fourteenth
Amendment, John Bingham, reassured voters in Ohio
that after the adoption of this Amendment, states would
continue to bear the primary responsibility for “local
administration and personal security.”®* As long as state
and local laws were racially neutral and favored no person
over any other, the people themselves, acting through their
representatives, were free to enact whatever reasonable
measures were necessary to promote public safety and
the common good.?

54. It would be difficult to overstate the significance
of the growing perception among legislative bodies across
the nation that America needed to enact strong laws to
deal with the increased threat gun violence posed in
post-Civil War America. Indeed, the number of laws
enacted skyrocketed, as did the number of states passing
such laws.®* States fulfilled their role as laboratories of
democracy by implementing a range of regulations aimed
at curbing the problem of gun violence: limiting the sale of
firearms, taxing particular types of weapons perceived to
pose threats to public safety, imposing limits on the access
of minors to weapons, and restricting the public places one

82. Bingham, supra note 77.

83. For a discussion of how the courts wrestled with the
meaning of the Fourteenth Amendment, see WiLLiam E. NELSON,
THE FOURTEENTH AMENDMENT: FrROM PoLITICAL PRINCIPLE TO
JubpiciAL DocTRINE 148-51 (1998).

84. Spitzer, supra note 31.
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might carry arms.® Texas banned “[a]ny person carrying
on or about his person, saddle, or in his saddle-bags,
any pistol, dirk, dagger, slung-shot, sword-cane, spear,
brass-knuckles, bowie-knife, or any other kind of knife
manufactured or sold for the purpose of offense or defense,
unless he has reasonable grounds for fearing an unlawful
attack on his person, and that such ground of attack shall
be immediate and pressing.”®® The law aimed to preserve
the peace and prevent the intimidation of free persons,
the exact opposite of the claims of gun rights advocates
who have insisted that gun control during Reconstruection
was tainted by an insidious racist agenda.®’

Parks

55. There were no modern-style parks in the era of
the Second Amendment. The oldest urban public space
in America, the Boston Common, was used primarily as
a pasture, a place of execution, and a site for the militia
to muster and drill.*® Yet, even when used for militia

85. Id.

86. An Act to Regulate the Keeping and Bearing of Deadly
Weapons, Apr. 12, 1871, reprinted in PASCHAL, supra note 69.

87. Gun rights advocates have simply ignored the most
recent scholarship on gun control and race relations during
Reconstruction, including the new literature on gun regulation
and enforcement. For more, see the discussion in Frassetto, supra
note 75, at 102-04, and Rivas, supra note 70.

88. Steven R. Pendery, Probing the Boston Common, 43
ARCHAEOLOGY 42-47 (1990); SUZANNE SCHELD ET AL., RETHINKING
UrBAN PARKS: PUuBLIC SPACE AND CULTURAL D1vERSITY 19-20 (2009);
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purposes, these public spaces were tightly regulated.
Colonial Massachusetts prohibited coming to muster with
aloaded firearm.® The Boston Commons and other similar
urban spaces in existence during the Founding era shared
little with modern parks. There was little need in the
sparsely settled colonies to set aside areas for preservation
or recreation given that the population of the colonies was
expanding rapidly and remained hemmed in by various
Indian nations reluctant to cede any further territory to
Europeans. Moreover, by the time of the adoption of the
Second Amendment, the nation was still 90% rural, and
the majority of the population was engaged in agricultural
pursuits.”

56. The creation of parks as we now know them
began in the middle of the nineteenth century and was
influenced by the slow impact of romanticism and the
Transcendentalist ideas of visionaries such as Henry

MicHAEL RawsoN, EDEN oN THE CHARLES: THE MAKING oF BosToN
73 (2014).

89. RECORDS oF THE GOVERNOR AND COMPANY OF THE
MassacHUSETTS BAy IN NEw ENGLAND 98 (1853); 1866 Mass. Acts
197, An Act Concerning the Militia, § 120. The prohibition on
bringing a loaded gun to muster stretches from 1632 to 1866
making it one of the longest standing regulations on firearms in
the early Republic.

90. ForresT McpoNALD, E PLurIBUS UNUM: THE FORMATION OF
THE AMERICAN REPUBLIC, 1776-1790, at 72 (1965); Peter C. Mancall,
Economac History of the United States: Precolonial and Colonial
Periods, in OXrorD RESEARCH ENCYCLOPEDIA OF ECONOMICS AND
FinaNcE (2021), https://oxfordre.com/economics/view/10.1093/
acrefore/9780190625979.001.0001/ acrefore-9780190625979-e-480.
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David Thoreau. The new idea of parks as places of
relaxation, repose, and recreation gradually inspired a
new attitude toward nature and public spaces. This new
vision inspired urban planners, landscape architects, and
government officials to embark upon an ambitious series of
new parks. By the middle of the century these new public
spaces, best exemplified by New York’s Central Park, had
become places of refuge from the congestion, grime, and
stresses of city life. The creation of large urban public
parks in the 1850s posed new challenges for those eager to
preserve the peace and public safety: among the pressing
issues was the regulation of firearms.”! The expansion
of urban parks, the creation of new state parks, and
eventually the involvement of the federal government in
land preservation intensified in the post-Civil War period.

57. From the outset modern parks banned firearms.
Millions of Americans, including the entire population
of the nation’s five largest cities, lived under a firearms
regulatory regime that prohibited firearms in parks.
During the era of the Fourteenth Amendment, there
was little disagreement that state and local governments
had the authority under the police power to regulate and
prohibit guns in parks.

91. GALEN CrANz, THE PoriTics oF PARK DESIGN: A HISTORY
oF UrRBAN PARKS IN AMERICA 19 (1989).
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Table Two
Post-Civil War Limits on Public Carry
in the Nation’s Five Largest Cities

Rank City Population | Date of | Gun Prohibition
(1990)*2 Law in Parks

1 NY. 3,437,202 1861 X

2 Chicago | 1,698,575 1881 X

3 Phila. 1,293,697 1869 X

4 St. Louis 575,238 1883 X

5 Boston 560,892 1886 X

Nor were such bans limited to the nation’s largest
municipalities.” For example, during this period, San
Francisco enacted an ordinance prohibiting guns in its

92. 1 U.S. Census Orr., CENSUS REPORTS 1xix tbl. XXII (1901).

93. A Digest of the Laws and Ordinances of the City of
Philadelphia from the Year 1701 to the 21 Day of June, 1887, at
513 (1887); The Revised Municipal Code of Ohio 196 (1899); Report
of the Board of Park Commissioners of the City of Rochester,
N.Y., 1888 to 1898, at 98 (1898); The Municipal Code of the City
of Spokane, Washington: Comprising the Ordinances of the City
... Revised to October 22, 1896, at 316 (1896); Annual Report of
the Park Commissioners of the City of Liynn for the Year Ending
December 20, 1892, at 45 (1893); Charter and Ordinances of the
City of New Haven: Together with Legislative Acts Affecting
Said City 293 (1898); A Digest of the Acts of Assembly Relating
to and the General Ordinances of the City of Pittsburgh 496
(1897); The Revised Ordinances of the City of Danville (1883);
Law and Ordinances governing the Village of Hyde Park (1875);
The Municipal Code of Chicago 391 (1881).
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over the specific concerns or preferences of individual
weapon-carriers. In two separate cases (one in 1877 and
another in 1878), Texas appellate judges determined that
the exception to the deadly weapon law for self-defense
applied exclusively to Section 1 of the 1871 statute relating
to open and concealed carry, not to Section 3 relating
to gatherings and assemblies.?” A person fearing an
imminent and deadly attack could carry a weapon in
violation of Section 1 and argue self-defense at trial if or
when he/she was arrested for such behavior; but a person
carrying a weapon under such circumstances could not
then venture into any of the gathering places enumerated
in Section 3 because doing so posed too great a danger to
the safety of the general public. The court stated, “Nor
does it matter how much or with what good reason I may
be in dread of an immediate and pressing attack upon
my person from a deadly enemy; the imminence of such
danger affords no excuse in my wearing deadly weapons
to church, or in a ball-room, or other places mentioned
where his attack may be made and the lives of innocent
people there assembled placed in jeopardy or sacrificed.™!

31. In one of these cases, the defendant was tasked
with being a “door-keeper and general manager, with
authority to preserve peace and good order” at a ball,
and toward that end, the owner of the establishment (a
woman) had provided him a pistol to keep on his person
throughout the evening. The court affirmed his conviction,

40. Livingston v. State, 3 Tex. Ct. App. 74 (1877); Owens v.
State, 3 Tex. Ct. App. 404 (1878).

41. Owens v. State, 3 Tex. Ct. App. 404 (1878).
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saying that the exceptions for carrying weapons in one’s
home or place of business did not apply when other people
were gathered there in assemblages that fell under Section
3. The court reasoned that: “The fact that I am owner of
the premises gives me no right to carry deadly weapons
to the terror, annoyance, and danger of a social gathering
which I may have invited to my own house, however much
I may be protected in carrying them when no one is there
or likely to be endangered by them but my own family.”

32. The majority opinion in NYSRPA v. Bruen
treated the 1871 Texas statute as an outlier, but its
discussion was limited to Section 1 of that law banning
open and concealed carry of arms in public altogether.*
Section 3 of the 1871 law prohibiting carry in sensitive
places was not unique. English recognized as much
when it concluded, “This law is not peculiar to our own
state, nor is the necessity which justified the enactment
(whatever may be said of us to the contrary) peculiar to
Texas.”* That conclusion was not wrong as many states
around that time enacted similarly broad sensitive places
prohibitions. For example, in 1869, Tennessee lawmakers
prohibited the carrying of deadly weapons “concealed or
otherwise” at elections or “any fair, race course, or other
public assembly of the people.”® Similarly in 1870, Georgia

42. Id.
43. 142 S. Ct. at 2153.
44. English, 35 Tex. at 479.

45. Ch. 22, 1869 Tenn. Pub. Acts 23[22] (36th Assembly, 1st
Sess.), “An Act to Amend the Criminal Laws of the State,” §2
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lawmakers prohibited the carrying of deadly weapons “to
any court of justice, or any election ground or precinct, or
any place of public worship, or any other public gathering
in this State, except militia muster-grounds.”® Laws in
effect in Missouri in 1879 and Oklahoma Territory in
1890 were nearly identical to the sensitive places law from
Texas.!” Vermont and Mississippi both prohibited weapons
inside schools, with the Mississippi legislature prohibiting
students at colleges from possessing deadly weapons
on campuses or within two miles of them (effectively
disarming college students within the limits of college

(Ex. M). The section read in full: “That it shall not be lawful for
any qualified voter or other person attending any election in this
State, or for any person attending any fair, race course, or other
public assembly of the people, to carry about his person, concealed
or otherwise, any pistol, dirk, Bowie-knife, Arkansas toothpick,
or weapon in form, shape, or size resembling a Bowie knife or
Arkansas tooth-pick, or other deadly or dangerous weapon.” The
following section (§3) stated: “That all persons convicted under
the second section of this act shall be punished by fine of not less
than fifty dollars, and by imprisonment, or both, at the discretion
of the court.”

46. Act No. 285, 1870 Ga. Laws 421 (Ex. N). The list of
prohibited weapons included “any dirk bowie-knife, pistol or
revolver, or any kind of deadly weapon.” There was also no implicit
or explicit exception for open carry. Violators convicted received
a fine ($20-50), imprisonment (10-20 days), or both.

47. Revised Statutes of the State of Missour: (1879), ch.24,
§1274 (Ex. 0); 1890 Okla. Stat. 495-96 (Ex. P).
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towns).*® Other laws prohibited the carrying of weapons
at or near polling places, churches, and parks.*

48. Annotated Code of the General Statute Laws of the State
of Mississippi (1892), “Crimes and Misdemeanors,” §1030 (Ex. Q).
“A student at any university, college, or school, who shall carry,
bring, receive, own, or have on the campus, college or school
grounds, or within two miles thereof, any weapon the carrying
of which concealed is prohibited, or a teacher instructor, or
professor who shall knowingly suffer or permit any such weapon
to be carried, or so brought, received, owned, or had by a student
or pupil, shall be guilty of a misdemeanor, and, on conviction, be
fined not exceeding three hundred dollars or imprisoned in the
county jail not exceeding three months, or both.” Laws of Vermont,
Special Session (1891), No. 85, §2 (Ex. R). “A person who shall carry
or have in his possession while a member of and in attendance
upon any school, any firearms, dirk knife, bowie knife, dagger or
other dangerous or deadly weapon shall, upon conviction thereof,
be fined not exceeding twenty dollars.”

49. 1870 La. Acts 159-60, “An Act to Regulate the Conduct
and to Maintain the Freedom of Party Election,” § 73 (Ex. S) (no
carry concealed or unconcealed within a half mile of polling places
on election day or registration places on days of voter registration);
George Washington Paschal, A Digest of the Laws of Texas, 3rd
ed. (1873) I1: 1317-1318 (Ex. T) (no carry concealed or unconcealed
within a half mile of polling places on election day or registration
places on days of voter registration); John Prentiss Poe, The
Maryland Code : Public Local Laws, Adopted by the General
Assembly of Maryland March 14, 1888 (Vol. 2, 1888), 1457 (Ex.
U) (no carry by any person in Kent County on days of an election);
1886 Md. Laws 315, An Act to Prevent the Carrying of Guns,
Pistols, Dirk-knives, Razors, Billies or Bludgeons by any Person
in Calvert County, on the Days of Election in said County, ch. 189
§1 (Ex. V) (no carry by any person in Calvert County within 300
yards of polls on election day); 1877 Va. Acts 305, Offenses Against
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Additional Research into Municipal Ordinances

33. Inadditionto statelegislatures, other jurisdictions
had authority to regulate the carry of firearms and other
weapons in public spaces.?® For instance, the statewide
1870 sensitive places law from Texas was quite similar
to a municipal ordinance from that same year in the
city of San Antonio, one of the leading metropolitan and
commercial centers in Texas. That ordinance prohibited
the carrying of “a bowie-knife, dirk, or butcher-knife or
any fire arms or arms, whether known as six-shooter, gun
or pistol of any kind,” or any “brass-knuckles, slung shot,
club, loaded or sword cane, or any other weapon of offence
or defence” into a series of public spaces within the city.
The list included: “any church, or religious assembly, any
school-room, or other place where persons are assembled,
for educational, literary or scientific purposes, or into any
ball room, social or wedding party, or other assembly or
gathering, for amusement or instruction, composed of
males and females, or to any election precinct in the city,
on the day or days of an election, or into any Court room
or court of Justice, or to any other place where people or
individuals may be assembled, to perform any public duty,
or shall go into any other public assembly, or shall enter
any bar-room, drinking saloon or any other place where

The Peace, § 21 (Ex. W) (no weapons in church during services, or
anywhere beyond one’s on premises on Sundays); Oscar F. Greene,
Revised Ordinances of the City of Boulder (1899), 157 (no one save
city police officers shall carry weapons into public parks) (Ex. X).

50. See Id., especially examples from City of Boulder and
Counties of Kent and Calvert, Maryland.
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people resort for business or amusement or shall join or
accompany any public procession.”®

34. Itis likely that yet more municipal governments
(in Texas and throughout the country) enacted sensitive
places ordinances. These local laws are much more
challenging to identify in the historical record, though,
because compilations of historical ordinances have often
not been preserved or digitized. The best access to
municipal ordinances is often local newspapers, many of
which have not been digitized, are no longer extant, or are
incomplete. A thorough search of newspaper databases
may yield more examples of municipal sensitive places
laws, and yet more may be contained in the pages of old
newspapers housed in archival collections or on microfilm.
Identifying additional examples of these regulations would
be a time-consuming process.

Additional Time Needed for Further Research

35. As with any historical research project, my
work in this area is still ongoing. In addition to the time-
consuming process of identifying municipal sensitive
places ordinances, yet more avenues are available to
further research and contextualize the gun regulations
enumerated in this declaration. More can be done to
ascertain the immediate social and political context of
sensitive places laws enacted in jurisdictions outside of
Texas. There may be more analogous statutes that have

51. “An Ordinance,” San Antonio Express (San Antonio,
Texas), December 23, 1870 (Ex. Y).
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not yet been captured by historians working on this topic.
Moreover, local law enforcement in early American cities
may have treated the carrying of weapons in public spaces
as a disturbance of the peace rather than an unlawful act
of arms-carrying.

36. At the time of the Founding, there were relatively
few large cities, and those were significantly smaller in
geographic and demographic size in 1791 than they were
in 1868. American towns and cities developed differently
based upon the period in which they were established
and the time frame in which their rapid growth occurred,
and the relative number of gathering places outside of
public spaces such as courthouses and open-air markets
varied based upon the trajectory of that development.
A deeper look at the urbanized areas of the United
States at various points in time is needed to properly
contextualize historical sensitive-place regulations, and to
more thoroughly understand Americans’ historical views
about the propriety and legality of carrying weapons
to gathering spaces, entertainment venues, and public
assemblies.

Conclusion

37. Many American jurisdictions had public carry
laws that generally prohibited people from carrying
deadly weapons within the confines of towns and cities.
Even though a sizeable number of these laws specifically
prohibited concealed carry, the open carrying of
pistols, bowie knives and other such weapons was not
commonplace.
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38. American jurisdictions also enacted special
ordinances and statutes designed to protect public
gathering places beyond simply courthouses and polling
places. Some protected schools and college campuses,
others applied to entire commercial districts and city
centers during electoral proceedings, and yet more
provided for the disarming of all public gatherings.
Taking regulatory action to protect people assembled for
entertainment, recreation, education, and civie purposes
from potential violence is not unusual or ahistorical.

39. More time is needed to provide a comprehensive
overview of this subject. There are likely as-yet
unidentified analogous historical laws, particularly
municipal ordinances. More research needs to be done
surrounding the development of American towns and
cities, the relative number and size of analogous sensitive
places outside of government buildings, and the historical
views of Americans regarding the propriety and legality
of carrying weapons in those analogous spaces at earlier
points in time.

I certify that pursuant to 28 U.S.C. § 1746 and under
penalty of perjury that to the best of my knowledge,
information, and belief, the foregoing is true and correct.

/s/ Brennan Gardner Rivas
Brennan Gardner Rivas
July 12, 2023
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DECLARATION OF CLAYTON CRAMER
IN REBUTTAL OF SAUL CORNELL

[TABLES INTENTIONALLY OMITTED]
COMES NOW, Clayton Cramer, and states as follows:

1. I am a natural person, an adult, United States of
America citizen. If called as a witness in this matter, I
would provide the following testimony and I make this
declaration based on personal knowledge, except where
otherwise stated;

2. This Declaration is being submitted to rebut the
declaration submitted by Saul Cornell in Wolford Et. Al.
v. Lopez No. 1:23-cv-00265-LEK-WRP

I. Introduction

3. This Rebuttal Declaration to Prof. Cornell
demonstrates multiple errors that demonstrate a limited
knowledge of the colonial period.

II. Qualifications

4. My M.A.in History is from Sonoma State University
in California. I teach history at the College of Western
Idaho. I have nine published books, mostly scholarly
histories of weapons regulation. My 18 published articles
(mostly in law reviews) have been cited in D.C. v. Heller
(2008), McDonald v. Chicago (2010), Jones v. Bonta (9th
Cir. 2022), Young v. State (9th Cir. 2021), State v. Sieyes
(Wash. 2010), Senna v. Florimont (N.H. 2008), Mosby v.
Devine (R.I. 2004). A comprehensive list of my scholarly
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works and citations can be found at https://claytoncramer.
com/scholarly/journals.htm.

5. In several cases, my work has been cited in defense
of laws limiting firearms ownership: State v. Roundtree
(Wise. 2021), State v. Christen (Wise. 2021), King v.
Sessions (E.D.Penn. 2018).

6. I am being compensated for services performed in
the above-entitled case at an hourly rate of $150 for expert
declarations. My compensation is not contingent on the
results of my analysis or the substance of any testimony.

II1. Carrying Over English Common Law

7. At pp. 5-6, Cornell asserts “Each of the new states,
either by statute or judicial decision, adopted multiple
aspects of the common law, focusing primarily on those
features of English law that had been in effect in the English
colonies for generations.” His footnote lists “9 STATUTES AT
LARGE oF PENNSYLVANIA 29-30 (Mitchell & Flanders eds.
1903); Francois XaviEr MARTIN, A CoLLECTION OF STATUTES
Or THE ParL1aMENT OF ENGLAND IN ForcE IN THE STATE OF
NorTH-CaRoLINA 60—-61 (Newbern, 1792); Commonwealth
v. Leach, 1 Mass. 59 (1804).”

8. “9 STATUTES AT LARGE oF PENNSYLVANIA 29-30”
carried over English law but with the important provision:

all and every person and persons whosoever are
hereby enjoined and required to yield obedience
to the said laws as the case may require until
the said laws or acts of general assembly
respectively, shall be repealed or altered or
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until they expire by their own limitation and
the common law and such of the statute laws of
England as have heretofore been in force in the
said province, except as is hereafter excepted.!
[emphasis added]

9. Certainly, the Pennsylvania Constitution of 1790,
with its guarantee of a right to keep and bear arms,?
qualifies as alteration of English common law concerning
arms.

10. “Francors Xavier MarTiN, A CoLLEcTION OF
Statutes OF THE Parniament Or Enxcranp In Force In
TaE STATE OF NORTH-CAROLINA 60-61 (Newbern, 1792).”
The legislature tasked Martin to sift through all existing
British statutes that might have some applicability to
North Carolina. “I began at Magna Charta. The old
statutes, before that period are generally acknowledged
to be rather a matter of mere curiosity, and scarcely an
authentic record of any of them is extant.... I have inserted
every statute unrepealed by subsequent acts, or which
did not appear so glaringly repugnant to our system
of government as to warrant its suppression.”® North
Carolina’s 1776 Constitution guarantees “That the people
have a right to bear arms, in defense of the State™ Again,

1. 9 STaTUTES AT LARGE oF PENNSYLVANIA 30 (1903).
2. Penn. Const., Art. IX, § 21 (1790).

3. Martin, A CoLLECTION OF STATUTES OF THE PARLIAMENT
Or ENGLAND IN ForcE IN THE STATE OF NoRTH CAROLINA iii (1792).

4. North Carolina Const. Art. XVII (1776).
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this guarantee concerning the right to bear arms overrode
English common law. Furthermore pp. 60-61 in Martin’s
collection is the Statute of Northampton disqualified for
relevance by Bruen.’

11. When the North Carolina Supreme Court heard
State v. Newsom (1844), one of the claims made by the
black defendant was that the 17th article the Bill of Rights
of North Carolina protected his right to carry a shotgun.
The North Carolina Supreme Court in deciding in this
case, did not question whether the right to keep and bear
arms was individual in nature. Instead, they ruled that
the defendant’s color was the deciding principle, taking
precedence over the text. Referring to the authors of the
North Carolina Constitution: “They must have felt the
absolute necessity of the existence of a power somewhere,
to adopt such rules and regulations, as the safety of the
community might, from time to time, require.”®

12. “Commonwealth v. Leach, 1 Mass. 59 (1804)”:
The decision did nothing to make English common law
applicable in Massachusetts:

Hooker, for the prosecution, conceded that
justices of the peace were officers created by
statute, and that their jurisdiction and powers
were wholly dependent upon the statutes; 2
Hawk. P. C. c. 8,13, &e. ...

5. New York State Rifle & Pistol Assn, Inc. v. Bruen, 142 S.
Ct. 2111, 2139, 2140 (2022).

6. State v. Newsom, 27 N.C. (5 Ired.) 250, 255 (1844).
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In this act, the term common law cannot mean
the common law of England, because justices of
the peace there are not common law officers; it
must, therefore, mean our common law; and on
this subject, our common law must be precisely
what the statute law of England was at the
time of the emigration of our ancestors from
that country. The statutes which were previous
to that time enacted in England, and which
define or describe the authorities, powers, and
jurisdiction of justices of the peace, give to
them, expressly, cognizance of divers offences
which were offences at common law; among
which are trespasses.” [emphasis in original]

13. Clearly, only some parts of English law were
common with Massachusetts law. Where Massachusetts
law had differed, English law was no longer valid.

14. A later digest of Massachusetts decisions includes
“Commonwealth v. Leach, 1 Mass. 59 (1804)” in its list
of “English Statutes Adopted Here.”® Only individual
statutes, not necessarily all of common law applied in
Massachusetts, or there would be no need to have a
detailed list.

15. Cornell has attributed this carryover of English
law as it was in 1776 to “[e]ach of the new states” from

7. Commonwealth v. Leach, 1 Mass. 59 (1804).

8. 2 Massachusetts Digest: Being a Digest of the Decisions
of the Supreme Judicial Court Of Massachusetts, From The Year
1804 to the Year 1857. 661 (1863).
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sources in three states, none of which fits his claim. Cornell
does not understand his sources.

16. The U.S. Supreme Court has also emphasized how
little significance English common law has compared to
a constitution: “Legislation is the exercise of sovereign
authority. High and important powers are necessarily
vested in the Legislative body; whose acts, under some
forms of government, are irresistible and subject to no
controul. In England, from whence most of our legal
principles and legislative notions are derived, the authority
of the Parliament is transcendant and has no bounds.”

IV. Conserving the Peace

17. Prof. Cornell on p. 6 quotes Blackstone’s
COMMENTARIES about how the common law “hath ever
had a special care and regard for the conservation of the
peace; for peace is the very end and foundation of civil
society.” True enough, but Blackstone’s quote is from a
discussion of:

[Slubordinate magistrates, whom I am to
consider justices of the peace... Of these, some
had, and still have, this power annexed to other
offices which they hold; others had it merely
by itself, and were thence named custodes or
conservatores pacis. Those that were so virtute
officii still continue: but the latter sort are
superseded by the modern justices.

9. Vanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 308,
28 F. Cas. 1012 (C.C.D. Pa. 1795).

10. William Blackstone, 1 CommenTARIES ON THE Laws OF
Excranp 143 (1775).
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18. While perhaps an accurate statement of
Blackstone’s view of the common law, it seems a good
case can be made that it is a retrospective description,
and irrelevant to English law in Blackstone’s time and
therefore irrelevant to American law.

19. When Blackstone listed the absolute rights that
every Englishman enjoyed, peace was not on the list, but
“5. THE fifth and last auxiliary right of the subject, that
I'shall at present mention, is that of having arms for their
defence...”!! Blackstone does not identify peace as one of
these “Rights of Persons” in Book I, ch. 1:

The rights themselves, thus defined by these
several statutes, consist in a number of private
immunities; which will appear, from what has
been premised, to be indeed no other, than
either that residuum of natural liberty, which
is not required by the laws of society to be
sacrificed to public convenience; or else those
civil privileges, which society hath engaged to
provide, in lieu of the natural liberties so given
up by individuals.'

20. If Blackstone is of great importance for determining
what was important in English and therefore American
law, this core right of self-defense deserves at least as
much weight as Cornell’s apparently out of context of
quote from Blackstone.

11. Id., at 143.
12. Id., at 121.
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21. At p. 13:

The most basic right of all at the time of
Founding was the right of the people to
regulate their own internal police. Although
modern lawyers and jurists are accustomed to
thinking of state police power, the Founding
generation viewed this concept as a right, not
a power. The first state constitutions clearly
articulated such a right — including it alongside
more familiar rights such as the right to bear
arms. Pennsylvania’s Constitution framed this
estimable right succinetly: “That the people of
this State have the sole, exclusive and inherent
right of governing and regulating the internal
police of the same.”

22. The Pennsylvania Constitution included a
guarantee of a right to keep and bear arms,'® a guarantee
“[N]o part of a man’s property can be justly taken from
him, or applied to public uses, without his own consent,
or that of his legal representatives”* and a guarantee
of “a right to freedom of speech, and of writing, and
publishing their sentiments.”’® These seem to be pretty
large exceptions to Cornell’s imagined right “to legislate
for the common good.” Perhaps Cornell’s understanding
of state police power is wrong or at least more limited
than he imagines?

13. Penn. Const. Art. 11 (1776).
14. Penn. Const. Art. 8 (1776).
15. Penn. Const. Art. 12 (1776).
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23. Pennsylvania Supreme Court decisions portray
the state’s police power somewhat more narrowly than
Cornell: “Its exercise may be limited by the frame or
constitution of a particular government, but its natural
limitations, in the absence of a written constitution,
are found in the situation and necessities of the state,
and these must be judged of in the first instance by the
government itself.”!® [emphasis added]

24. What the people, and ideally the legislature as well,
consider what was needed "for the common good has been
restrained by both state constitution bills of rights and the
U.S. Bill of Rights from the very beginning. Rep. James
Madison, author of the Bill of Rights, is also remembered
for his MEMORIAL AND REMONSTRANCE, ON THE RELIGIOUS
RicuTs OF MAN arguing that Virginia should disestablish
the Anglican Church:

Either then, we must say that the will of
the Legislature is the only measure of their
authority, and that, in the plenitude of this
authority, they may sweep away all our
fundamental rights; or, that they are bound
to leave this particular right untouched and
sacred: either we must say that they may
control the freedom of the press, may abolish
the trial by jury, may swallow up the Executive
and Judiciary powers of the State; nay, that
they may despoil us of our right of suffrage,
and erect themselves into an independent and

16. Commonwealth v. Vrooman, 164 Pa. 306, 316 (Penn. 1894).
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hereditary assembly: or, we must say, that they
have no authority to enact into law the bill under
consideration."

25. If Cornell really believes in this right of the
states to legislate on all matters related to the police
power, ‘such as unlicensed public houses, nuisances, and
many other things of the like nature,” I look forward to
his defense of state laws mandating racially segregated
public schools and public accommodations, censorship of
dirty books, prohibitions on sodomy, one man/one woman
marriage laws, and bans on transgender sports. It is
hard to consider a person a legal scholar or historian who
does not understand that the American experiment in
democracy has always been restrained by a recognition
that majorities can and do make mistakes. This is the
reason that every state constitution today, many of
the Revolutionary state constitutions, and the U.S.
Constitution has a Bill of Rights.

26. At pp. 19, Cornell quotes the Second Amendment
and asserts, “Thus, from its outset, the Second Amendment
recognizes both the right to keep and bear arms and the
right of the people to regulate arms to promote the goals
of preserving a free state.” The first clause of the Second
Amendment references not well-regulated arms but a
“well-regulated militia.”

17. James Madison, A MemoriaL AND REmonsTRANCE, ON THE
Revicious Ricars Or Man; WritteN In 1784-5, AT Tue ReEquesT OF
Tue Revicious Sociery Or Baprists In Vircinia 41 (1828).
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27. Heller pointed out that, “The Second Amendment
is naturally divided into two parts: its prefatory clause and
its operative clause. The former does not limit the latter
grammatically, but rather announces a purpose.”’® Either
Cornell is misreading the Second Amendment’s text or
he is unfamiliar with the Heller decision. In either case,
he has demonstrated his lack of expertise in this subject.

28. At p. 19:

In standard American English in the Founding
era, to “abridge” meant to “reduce.” Thus, the
First Amendment prohibits the diminishment of
the rights it protects. The Second Amendment’s
language employs a very different term,
requiring that the right to bear arms not
be “infringed.” In Founding era American
English, the word “infringement” meant to
“violate” or “destroy.”

29. In support of this claim, Cornell at p. 20 cites
Burns’ New Law Dictionary definition of “liberty,” but
it does not match any American concept of that term.
If anything, it is a profoundly anti-American concept:
privilege granted to a select few:

LIBERTY, is a privilege held by grant or
prescription, by which men enjoy some benefit
beyond the ordinary subject.!

18. D.C. v. Heller, 554 U.S. 570, 577 (2008).

19. Richard Burn and John Burn, A New Law DictioNnary 79
1792).
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30. Cornell makes a strong claim but it is a distinction
without a difference. In what way is limiting free
speech just a bit (e.g., prohibiting criticism of the U.S.
Government) different from limiting the right to bear
arms just a bit (e.g., prohibiting open carry). Of course
just a bit has a non-boolean aspect to it. Would prohibiting
possession of all rifles destroy the right? What about
prohibiting possession of handguns? What about knives?
At what point does regulation not destroy the right?

31. At p. 8, quoting a “patriotic revolutionary
era orator,” “True liberty consists, not in having no
government, not in a destitution of all law, but in our
having an equal voice in the formation and execution of
the laws, according as they effect [sic] our persons and
property.” The relevance of this quote to this case seems
confused. The plaintiffs are not arguing for no government
or a “destitution of all law,” but a disagreement about
this law. Cornell’s reasoning could be equally applied to
laws prohibiting free speech, or opponents of warrantless
searches; First Amendment or Fourth Amendment
opponents of unlimited power to the government are not
arguing for anarchy.

32. At p. 12, Cornell quotes Jud Campbell that
“Rather, retained natural rights were aspects of natural
liberty that could be restricted only with just cause and
only with consent of the body politic.” What Cornell and
perhaps Campbell seem to have missed is that the Bill of
Rights limits democracy because a majority can, and often
does, abuse its power. The recent consequences of panic
after 9/11 should be a reminder that even well-intentioned
polity’s can blow it.
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33. Cornell continues: “In fact, without robust
regulation of arms, it would have been impossible to
implement the Second Amendment and its state analogues.
Mustering the militia required keeping track of who had
weapons and included the authority to inspect those
weapons and fine individuals who failed to store them
safely and keep them in good working order.” Cornell’s
source for this claim? “H. RicHARD UVILLER & WiLL1AM G.
MERKEL, THE MiLiTiA AND THE RicHT To ArMmS, Or, How
TuE SECOND AMENDMENT FELL S1LENT 150 (2002).” P. 150
makes no such claim. It is a discussion of the meaning of
the Second Amendment that directly contradicts Cornell’s
claims. Review of militia censuses cited in UVILLER &
MERKEL,? shows that militia censuses show the number
of militiamen by state, broken down by rank.? There is
no record of who was a member or what arms each person
possessed. Cornell is just making this stuff up. Mustering
the militia required no such recordkeeping. Colonial and
state militia laws did not keep track of who was armed.
They imposed a duty to be armed and to show up with
those arms on muster day or face fines.?? I am unaware of

20. H. Richard Uviller & William G. Merkel, Tae MivLitia
Axp Tue Ricar To Arms, Or, How Tae Seconp AMENDMENT FELL
SiLent 150 (2002)

21. 1 American State Papers. Class V. Military Affairs. 159-
62 (1832).

22. A few examples: 1 Tue Pusric Recorps Or Tae CoLony OF
ConnEcricut, 1636-1776 15 (1850) (“It, it is ordered that all persons
shall beare Armes that are above the age of sixteene yeeres except
they doe tender a sufficient excuse [to] the Corte & the Cort allowe
the same.”); Charles J. Hoadly, ed., Recorps Or Tue CoLony AND
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any safe storage laws of this period, and Cornell cites only
a secondary source for a rather important claim. I have a
pretty complete collection of colonial and Revolutionary
militia laws?® and there are no such provisions that I can
find.

34. At p. 13: “The individual states also imposed
loyalty oaths, disarming those who refused to take such
oaths. No state imposed a similar oath as prerequisite to
the exercise of First Amendment-type liberties.”

35. In 1777, Pennsylvania responded to concerns that
Loyalists might be a fifth column by passing a law that
provided that those of militia age refusing to swear an
oath of loyalty to the Revolutionary governments were
prohibited from “holding any office or place of trust in this
state, serving on juries, suing for any debts, electing or
being elected, buying, selling or transferring any lands,
tenements or hereditaments, and shall be disarmed by
the lieutenant or sublieutenant of the city or counties
respectively.”

Prantarion Or New Haven, From 1638 To 1649 25-26 (1857) (“It
is ordered that every one that beares armes shall be compleatly
furnished with armes (viz), a muskett, a sworde, bandaleers, a rest,
a pound of powder, 20 bullets fitted to their muskett, or 4 pound
of pistoll shott or swan shott att least, and be ready to show them
in the markett place upon Munday the 16th of this Month before
Captaine Turner and Leiutennant Seely under the penalty 20 s
fine for every default or absen[ce].”)

23. Clayton E. Cramer, Militia Statutes, https://
claytoncramer.com/primary/primary.html#MilitiaLaws, last
accessed July 15, 2023/
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36. Massachusetts’ similar Test Act:

That every male person above sixteen years
of age, resident in any town or place in this
colony, who shall neglect or refuse to subsecribe
a printed or written declaration, of the
form and tenor hereinafter prescribed, upon
being required thereto by the committee of
correspondence, inspection and safety, shall be
disarmed, and have taken from him, in manner
hereafter directed, all such arms, ammunition
and warlike implements, as, by the strictest
search, can be found in his possession or
belonging to him...?

37. Like its cousins in other states, refusing the
oath disqualified one for any public office, work as a
minister, voting, or teaching.?® Cornell could easily use
these wartime emergency acts as justification today for
restrictions on transferring property, voting, teaching, or
preaching the gospel.

38. Abuses of civil liberties were widespread during
the chaos of the Revolution. Thomas Jefferson drafted a bill
of attainder passed by the Virginia Legislature in 1778.2¢

24. 5 Acts and Resolve, Public and Private, of the Province
of the Massachusetts Bay 479 (1886), ch. 21.

25. Ibid., 481.

26. William M. Burwell, Address Delivered Before the
Society of Alumni of the University of Virginia 446-47 (1847).
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In Cornell’s model, the U.S. Constitution’s prohibition on
Bills of Attainder?” can be safely ignored.

39. On p. 17:

The first notable expansion of regulation
occurred during the period after the War
of 1812, when cheap, reliable, and easily
concealable pistols were produced for the first
time in American history. More than 90% of the
firearms in circulation in the Founding era were
long guns, so pistols were not a serious problem
for the Founders.

40. How common were pistols before the Revolution?
The evidence from archaeological digs, probate inventories,
advertising, and from surviving pistols demonstrates that
Americans made handguns before the Revolution; that
there was a civilian market for them in at least some cities;
and that pistol ownership was unremarkable. An analysis
of all Plymouth Colony probate inventories found that of
339 listed firearms, forty-four, or thirteen percent, were
pistols, and 54.5 percent of lead projectiles recovered from
Plymouth Colony digs were pistol bullets.2®

41. On August 22, 1775, the New-York Provincial
Congress ordered the militia to arm themselves;

27. U.S. Const., Art. I, § 9, cl. 3.

28. Plymouth Archaeological Rediscovery Project, “Firearms
in Plymouth Colony” (2002), Tables 1 and 4, available at https://
www.plymoutharch.com/wp-content/uploads/2014/11/62869457-
Firearms-in-Plymouth.pdf, last accessed March 1, 2023.
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Calvarymen were obligated to provide themselves with “a
case of pistols, and a carabine.” Every man 16 to 50 was
to “furnish himself” with either a long gun or “a case of
pistols.”? (How many pistols were in one case? At least
one.)

42. While Americans made pistols early in the
eighteenth century, most colonists preferred to buy
pistols imported from Britain, perhaps because of price
or prestige. Only a few pre-Revolutionary War American-
made pistols have survived.** Surviving pistols made for
William Smith of Farmington, Connecticut by Medad
Hills in 1771 were equipped with American-made barrels,
and apparently English locks.?!

43. Advertising and news reports show that merchants
offered pistols for sale in Colonial America. Such ads
appear in the Boston Gazette as early as 1720. Sampling

29. Peter Force, ed., 3 American Archives, 4th ser., 665-6
(1840).

30. Harold L. Peterson, Arvms AND ArMOR IN COLONIAL AMERICA:
1526-1783 213- 14, 202, 205, 209 (1956); M.L.. Brown, Firearms IN
CoroniaL AmEericA: Tue Impact Ox History ANp TEcHNOLOGY 1492-
1792 312 (1980); Frank Klay, Tue Samuer E. Dyke CoLLecTiON
Or Kextucky Pisrous 4-15 (1972); Felicia Johnson Deyrup, Arms
Maxkgrs OF Tue Connecricur VALLEY: A REecronan Stupy Or TuE
Econxomic DeverLopMENT OF Tue Smann Arms Inpustry, 1798-1870
34 (1948).

31. George A. Stickels, The William Smith Pistols Made by
Medad Hills, Tue Gun Report 10-12 (September, 1979).
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ads from the 1741-1742 period reveals at least two different
merchants offering pistols for sale.??

44. A gang of robbers, having terrorized New York
City, moved on to Philadelphia in 1749. A newspaper
account of their crimes reported that, “two Men, unknown,
were lately at Mr. Rush’s, a Gun smith, enquiring for six
Pair of Pocket Pistols, to make up twelve Pair, having
as they said, got the six Pair at some other Place.”?® In
1772 and 1773, Heinrich Diebenberger advertised in
Pennsylvania newspapers that he sold pistols,** as did
Henry Deabarear, who sold “pistols for holsters and the
pocket....” Philadelphia merchants advertised pistols
for sale repeatedly from 1744 onward.?® A 1745 ad in the
PENNSYLVANIA GAZETTE, offered “ship muskets, pistols ,

32. Bosron Gazerte issues with one or more ads offering
pistols: May 30, 1720, November 17, 1741, December 8, 1741,
February 2, 1742, May 11, 1742 May 18, 1742, May 25, 1742,
July 13, 1742, August 10, 1742, August 24, 1742, August 31, 1742,
[September 137], 1742.

33. PennsyLvania GazerTe, August 31, 1749.

34. September4, 1772 and September 14, 1773, WOoCHTENLICHTER
PeNnNsYLVANISCHE StaATsBOTE, translated and quoted in James
Whisker, Tue Gunsmrra’s Trape 159-160 (Lewiston, N.Y.: Edwin
Mellen Press, 1992).

35. Pennsylvania Gazette, November 1, 1744; September 26,
1745; October 3, 1745; October 17, 1745; February 11, 1746; July
17, 1746; July 30, 1747; May 12, 1748; September 15, 1748; October
25, 1750; November 27, 1755; August 2, 1759; February 11, 1762;
April 14, 1763; May 19, 1763; April 12, 1764; April 19, 1764; August
16, 1770; May 28, 1772; February 17, 1773; September 15, 1773.
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cutlashes and poleaxes, gunpowder, lead, shot and bullets,
English and French gun flints.”?¢ [emphasis added]

45. Pistols appear in journals and newspaper articles
throughout the colonial period—and while the crimes
committed with them are sometimes shocking, the
presence of pistols is never remarkable. Governor John
Winthrop made several references to pistols in New
England in the nineteen years that his journal covers.
One was a 1641 theological dispute at Pascataquack (now
Dover, New Hampshire) that led the factions to arm
themselves and march; at least one member Winthrop
identified as armed with a pistol. There were murders
with pistols at Stamford, Connecticut and at Penobscott in
1644, and an attempted murder with a pistol at Cape Sable
in 1646.3" Pistols appear in other places in Winthrop’s
Journal.?® Winthrop never expressed any surprise over
the presence of pistols.

46. An accident in New York City in 1745: “a young
Gentleman having been on board the Clinton Privateer,
then going out, had a Pair of Pistols given him; which
on his coming on Shore he carried into a Publick House,
among some of his Acquaintance, where one of them was
found to be loaded; upon which several Attempts were
made to discharge it; but it missing Fire, he sat down in

36. Just imported by Hamilton, Wallace and Company, in
the Ship, PENnsyLvania GazeTTE, Sep. 26, 1745, Oct. 3, 1745.

37. John Winthrop, 2 Wintaropr’s JournaL: “History Or NEw
ExcLann”, 27, 153, 180, 275 (1908).

38. Id., at 95, 151,
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order to amend the Flint; in doing of which, the Pistol
unhappily went off, and shot Mr. Thomas Cox, Butcher,
through the Head...”* [emphasis in original]

47. Many eighteenth century accounts also mention
pistols. Eliza Lucas Pinckney described the suicide
of Anne LeBrasseur with a pistol as “melancholy and
shocking,” but newspaper accounts suggest that what
was shocking was not the weapon, but that she was “a
Disciple of Mr. Whitefield’s” (the noted evangelist).?’ In
1749, the PENNSYLVANIA GAZETTE reported that, “Sunday
night last, about eight a Clock, Richard Green, coming to
Town from Kensington, was stopt on the Road, and his
Money demanded, by two Men with Pistols....”""! There are
other examples available in the PENNSYLVANIA GAZETTE of
the criminal misuse of and accidental deaths from pistols;
they are never described as surprising.*? Pistols appear
among the South Carolina Regulators and the criminals to
whom they administered frontier justice.*® Nor was there

39. New York, October 28. Monday Evening last a very
melancholy, PEnnsyLvania Gazerte, OCT. 31, 1745.

40. Eliza Lucas Pinckney, Elise Pinckney, ed., Tt LETTERBOOK
Or Evriza Lucas PiNckNEY 42, 42 n. 55 (1997).

41. By the last Post from New York..., PENNSYLVANTA GAZETTE,
Aug. 31, 1749.

42. Monday Evening last a very melancholy..., PENNSYLVANTA
GazertE, Oct. 31, 1745; Last Friday one Hunt, a lime seller in this...,
PennsyLvania GazerTe, Apr. 20, 1749.

43. Richard Maxwell Brown, Tar Souts CaroLina REGULATORS
35, 40, 54 (1963).
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any surprise when pistols appear in the hands of the law-
abiding, such as a description of Rev. Whitfield preaching
in Massachusetts, “he was attended by many Friends with
Muskets and Pistols on Account of the Indians....”*

48. Pistols appear in news reports: This came from
New York in 1775, describing events before March 23 (so
before the Revolutionary War started):

The sheriff came to the courthouse, and
demanded entrance, which was refused him,;
and whilst struggling to enter the door, he
received a blow upon his head, which leveled
him with the ground: Having recovered a little,
he arose and discharged a pistol among the
opposers, and commanded the Court party
to fire also; when, as Mr. Langdon supposes,
about five of them fired. Mr. French, one of the
opposers, was killed by a ball’s being lodged in
his head, and two more of the same party were
also wounded. The sheriff and the Court party
then entered the courthouse. The populace
without discharged a gun and two pistols*
[emphasis added]

49. Other news accounts report pistols being used.*¢

44. Last Monday Capt. Tyng in the Massachusetts...,
Pennsyrvania Gazerte, Aug. 15, 1745.

45. MR. Mark Langdon, from Westminster, in the..., VIRGINIA
GazerTE, Apr. 22, 1775.

46. By Tue Last Post From NEw Yorx..., PENNSYLVANIA GAZETTE,
Aug. 31, 1749.
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50. A London gun-maker complained in the SouTH
CaroLINA GAZETTE that “a Person in the Country in
putting my Name and London on some parcels of Guns
and Pistols” apparently not proofed (as English law
required) thus creating a risk to his reputation.*” A 1766
ad in the SUPPLEMENT To THE SouTH CAROLINA GAZETTE;
AND CouNTRY JOURNAL offered “brass barrel pistols.”®

51. Enough pistols were present in private hands
in Pennsylvania in 1774 for the legislature to include
handguns in a law regulating New Year’s Day festivities.
This statute made it illegal for “any person or persons
shall, on any thirty-first day of December, or first or
second day of January, in every year, wantonly, and
without reasonable occasion, discharge and fire off any
handgun, pistol, or other firearms, or shall cast, throw
or fire any squibs, rockets or other fireworks, within the
inhabited parts of this province....” [emphasis added]

47. To the Publick, Souta CaroLina GazeTTE, DEC. 26, 1743.

48. GueriNn & WiLLiamson, Have just imported in the London,
Supplement to the South Carolina Gazette; and Country Journal,
Jun. 24, 1766, Jul. 1, 1766, Jul. 8, 1766

49. An ACT to suppress the disorderly practice of Firine
Guns, &c., PEnNsyLvania GazerTe, Dec. 28, 1774.
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Paur. REVERE’S VERY CompacT PockeT Pistor?

52. My search through newspapers from the 1730s
through 1760s at Accessible Archives for “pistol” showed
2,962 matches.? Some of these are militia use references,
some are references to a coin of that time, and some to a
type of cloth called pistol. A few are references to foreign
news events; some news accounts appear in multiple
newspapers. Still, it is pretty apparent that Cornell’s
claim about the scarcity of pistols is utterly wrong and
shows a limited knowledge of the period for which he has
“expert” opinions.

50. Photograph by Clayton E. Cramer at the Massachusetts
Historical Society.

51. Accessible Archives is a proprietary data base. I searched
for “pistol” in all newspapers for the 1730s through 1760s.
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B. Black Powder

53. At pp. 16-17:

The nature of firearms technology and early
American society militated against guns as the
preferred tool for most forms of interpersonal
violence.

Weapons in the Founding era were muzzle
loaded guns that were not particularly accurate
and took a long time to load. . The black powder
used in these firearms was corrosive and
attracted moisture like a sponge: two facts
that militated against storing weapons loaded.
Given the state of firearms technology in the
Founding era, it is not surprising that recent
scholarship has demonstrated that there was
not a widespread gun violence problem in the
era of the Second Amendment.

54. This is a perfectly logical statement, but the
documents left by colonial Americans show that they
did not follow it very consistently. Colonial Americans
kept black powder firearms loaded with tragic results.
Massachusetts Governor Winthrop’s journal reports
several accidental deaths or injuries caused by colonists
failing to follow this very logical action:

At a training at Watertown, a man of John
Oldham’s, having a musket, which had been
long charged with pistol bullets, not knowing of
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it, gave fire, and shot three men, two into their
bodies, and one into his hands; but it was so
far off, as the shot entered the skin and stayed
there, and they all recovered.*

55. And:

Three men coming in a shallop from Braintree,
the wind taking them short at Castle Island,
one of them stepping forward to hand the sail,
caused a fowling piece with a F'rench lock, which
lay in the boat, to go off. The whole charge went
through the thigh of one man within one inch
of his belly, yet missed the bone, then the shot
(being goose shot) scattered a little and struck
the second man under his right side upon his
breast, so as above 40 shot entered his body,
many into the capacity of his breast.

56. These incidents of firearms kept loaded when not

in active use resulting in serious misadventure are in one
book. How many of these loaded firearms sat quietly in
their place, never accidentally discharging? How many
incidents are in books that I have not read? Perhaps if
Cornell was well-read in colonial documents, he would
know enough about colonial practices to be an expert.
The relevance of this claim to the proposed law is unclear.

52. John Winthrop, James Kendall Hosmer, ed., 1 Winthrop’s
Journal: “History of New England” 1630-1649 (1908), 83.

53. Id. 2:55.
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57. Finally, there is one more piece of evidence that
Americans kept firearms loaded when not ready for
use. In 1783, Massachusetts passed a statute that shows
firearms were kept loaded regularly enough to justify a
law regulating the practice.

58. The preamble “WHEREAS the depositing of
loaded arms in the houses of the town of Boston, is
dangerous to the lives of those who are disposed to exert
themselves when a fire happens to break out in the said
town” establishes that it was a fire safety measure.

Sect. 2. And be it further enacted by the
authority aforesaid, That all canon, swivels,
mortars, howitzers, cohorns, fire-arms,
grenades, and iron shells of any kind, that
shall be found in any dwelling-house, out-house,
stable, barn, store, ware-house, shop, or other
building, charged with, or having any dwelling
in them any gunpowder, shall be liable to be
seized by either of the Firewards of the said
town...

59. You were free to keep small arms, cannon, small
artillery, bombs, and grenades at home, as long as they
were unloaded. Why was there a need for such a law unless
firearms (and artillery) were at least occasionally left
loaded? Would we pass a law today ordering that you not
leave children unsupervised at a pool if no one did this?
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Accuracy

60. Cornell’s claim on p. 16: “Weapons in the Founding
era were muzzle loaded guns that were not particularly
accurate...” is false. A letter that James Madison wrote on
June 19, 1775 to William Bradford in Philadelphia:

The strength of this Colony will lie chiefly in
the rifle-men of the Upland Counties, of whom
we shall have great numbers. You would be
astonished at the perfection this art is brought
to. The most inexpert hands rec[kjon it an
ndifferent shot to miss the bigness of a man’s
face at the distance of 100 Yards. I am far from
being among the best & should not often miss it
on a fair trial at that distance. If we come into
an engagement, I make no doubt but the officers
of the enemy will fall at the distance before they
get [within] 150 or 200 Yards. Indeed I believe
we have men that would very often hit such
a mark 250 Yds. Our greatest apprehensions
proceed from the scarcity of powder but a little
will go a great way with such as use rifles.*
[emphasis added]

61. Frederick County, Maryland raised two companies
of riflemen to join the army forming outside of Boston.
An eyewitness account of Captain Michael Cresap’s
rifle company of “upwards of 130 men” described a
demonstration:

54. James Madison, William T. Hutchinson and William M.E.
Rachal, ed., 1 The Papers of James Madison 153 (1962).
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to show the gentlemen of the town their
dexterity at shooting. A clapboard, with a mark
the size of a dollar, was put up; they began to fire
off-hand, and the bystanders were surprised,
so few shots being made that were not close to
or in the paper.

When they had shot for a time in this way, some
lay on their backs, some of their breast or side,
others ran twenty or thirty steps, and, firing,
appeared to be equally certain of the mark.
With this performance the company was more
than satisfied, when a young man took up the
board in his hand, not by the end, but by the
side, and holding it up, his brother walked to
the distance, and very coolly shot into the white;
laying down his rifle, he took up the board, and,
holding it as was held before, the second brother
shot as the former had done.

By this exercise I was more astonished than
pleased. But will you believe me, when I tell you,
that one of the men took the board, and placing
it between his legs, stood with his back to the
tree, while another drove the center?>

62. Other accounts of Cresap’s company also report
on their marksmanship:

55. John Thomas Scharf, 1 History Or WESTERN MARYLAND
130 (1882).
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[W]e mention a fact which can be fully
attested by several of the reputable persons
who were eye-witnesses of it. Two brothers in
the company took a piece of board five inches
broad and seven inches long, with a bit of white
paper, about the size of a dollar, nailed in the
centre; and while one of them supported this
board perpendicularly between his knees, the
other, at the distance of upwards of sixty yards,
and without any kind of rest, shot eight bullets
through it successively, and spared a brother’s
thigh!

Another of the company held a barrel stave
perpendicularly in his hands with one edge
close to his side, while one of his comrades, at
the same distance, and in the manner before
mentioned, shot several bullets through it,
without any apprehension of danger on either
side.

The spectators appearing to be amazed at these
feats, were told that there were upwards of
fifty persons in the same company who could
do the same thing; that there was not one who
could not plug nineteen bullets out of twenty, as
they termed it, within an inch of the head of a
tenpenny nail. In short, to prove the confidence
they possessed in their dexterity at these kind
of arms, some of them proposed to stand with
apples on their heads, while others at the same
distance, undertook to shoot them off; but the
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people who saw the other experiments declined
to be witnesses of this.?

63. Cornell should spend a bit more time reading what
colonial Americans wrote and less of what people write
with whom he already agrees.

V. Firearms Regulation in Antebellum America

64. Starting at page 23, Cornell seems to have stopped
citing any sources, except himself, presumably because
has only his own arm-waving as a source.

Secondly, the constitutional “mischief to be
remedied” that arms bearing provisions
addressed had changed as well. Constitution
writers in the era of the American Revolution
feared powerful standing armies and sought
to entrench civilian control of the military.
By contrast, constitution writers in the era of
the Fourteenth Amendment were no longer
haunted by the specter of tyrannical Stuart
Kings using their standing army to oppress
American colonists. In place of these ancient
fears, a new apprehension stalked Americans:
the proliferation of unusually dangerous
weapons and the societal harms they caused.
The Reconstruction-era constitutional solution

56. “From The Virginia Gazette (1775)” in Albert Bushnell
Hart and Mabel Hill, Camps Axp Firesipes Or Tue Revorurion
230 (1918).
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cast aside the eighteenth-century language that
was steeped in fears of standing armies and
substituted in its place new language affirming
the state’s police power authority to regulate
arms, particularly in publie.

65. The specter changed from tyrannical Stuart kings
to Klansmen and tyrannical Southern state governments,
but Cornell pretends that the weapons laws enacted as
part of the Black Codes had no influence on the Fourteenth
Amendment.

66. Cornell might have benefitted from reading the
primary sources concerning Reconstruction and the
incorporation of the right to keep and bear arms through
the Fourteenth Amendment, as historians try to do,
instead of relying on his own arm-waving. Of course,
Cornell would also benefit from reading the many decisions
that decided the “scope of state power to regulate arms,”
often explicitly recognizing a right to open carry based
on their state constitutions, and in some cases the Second
Amendment, not the rarely mentioned “police power.”5?

57. Just a few examples: Bliss v. Commonwealth, 2 Littell
90, 13 Am. Dec. 251 (Ky. 1822) (struck down a ban on ecarrying
concealed weapons based on state constitution); . Simpson v. State,
5 Yerg. 356 (Tenn. 1833) (struck down a conviction for “with force
and arms,... being arrayed in a warlike manner, then and there in
a certain public street and highway situate, unlawfully, and to the
great terror and disturbance of divers good citizens of the said
state, then and there being, an affray did make,” because “the
freemen of this state have a right to keep and to bear arms for
their common defence.” Tenn. Const. Article 11, sec. 26); Aymette
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V1. Post-1868 Evidence

67. Cornell insists at p. 41: “As long as state and local
laws were racially neutral and favored no person over
any other, the people themselves, acting through their
representatives, were free to enact reasonable measures
necessary to promote public safety and further the
common good.” Had Cornell read McDonald v. Chicago
(2010) he would know that it was precisely the racial
discrimination of the Black Codes that caused the 14%

v. State, 2 Hump. (21 Tenn.) 154, 155, 156, 158 (1840) (upheld a
ban on concealed carry of a Bowie knife because the Tennessee
Constitution only protected weapons of war: “The free white men
may keep arms to protect the public liberty, to keep in awe those
who are in power, and to maintain the supremacy of the laws and
the constitution.”); State v. Reid, 1 Ala. 612 (1840) (“ A statute
which, under the pretence of regulating, amounts to a destruction
of the right, or which requires arms to be so borne as to render
them wholly useless for the purpose of defence, would be clearly
unconstitutional.”); Owen v. State, 31 Ala. 387 (1858) (upheld a
ban on concealed carry, but “That section was not designed to
destroy the right, guarantied by the constitution to every citizen,
“to bear arms in defense of himself and the State”; nor to require
them to be so borne, as to render them useless for the purpose of
defense.”); 3 Iredell 418, 423 (N.C. 1843) (Upholding a conviction
of a bully running around armed and threatening people: “For any
lawful purpose--either of business or amusement--the citizen is
at perfect liberty to carry his gun. It is the wicked purpose, and
the mischievous result, which essentially constitute the crime. He
shall not carry about this or any other weapon of death to terrify
and alarm, and in such manner as naturally will terrify and alarm
a peaceful people.”)
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Amendment to limit state authority in this area.’® This
was the basis by which McDonald incorporated the Second
Amendment against the states.”

68. As contrary evidence, in Table One Cornell cites
post-Fourteenth Amendment state constitution arms
provisions and either does not know, or neglects to mention
that the 1889 Idaho guarantee: “Ipano Const. OF 1889, art.
I, § 11: The people have the right to bear arms for their
security and defense: but the legislature shall regulate the
exercise of this right by law,” was construed narrowly in
the decision In re Brickey (Ida. 1902). The Idaho Supreme
Court decided the territorial-era prohibition on carrying
aloaded weapon in the town of Lewiston, was contrary to
both the 1889 Constitution and the Second Amendment.
“Under these constitutional provisions, the legislature
has no power to prohibit a citizen from bearing arms
in any portion of the state of Idaho, whether within or
without the corporate limits of cities, towns, and villages.
The legislature may, as expressly provided in our state
constitution, regulate the exercise of this right, but may
not prohibit it.”s

69. Cornell proceeds to deny Bruen’s incorporation
of the Second Amendment through the Fourteenth
Amendment where at p. 39: “The new focus on regulation

58. MecDonald v. City of Chicago, 561 U.S. 742, 779 (2010)
59. Id. at 790.

60. Inre Brickey, 8 Idaho 597,70 P. 609, 610, 101 Am. St. Rep.
215, 1 Ann. Cas. 55 (1902).



35ba

Appendix I

embodied in these revised state arms bearing provisions
was not a departure from traditional views of the robust
scope of police power authority to regulate arms in
the interests of public safety. This power was ancient
and widely acknowledged as fundamental to Anglo-
American law. Nor did the adoption of the Fourteenth
Amendment change this fact.” So constitutions adopted
after the Fourteenth Amendment take precedence over
an amendment that the Court has recognized as a limit
on state power?

70. Cornell at pp. 40-41 quotes General Sickles’
General Order No. 1 as evidence that the right to keep and
bear arms could be limited on private property: “nor to
authorize any person to enter with arms on the premises
of another against his consent.” Certainly, any property
owner is authorized to post a “No arms allowed” notice.
A requirement that a property owner must provide an
affirmative statement of permission is far different.

71. On p. 43: “Colonial Massachusetts prohibited
coming to muster with a loaded firearm.” This would be
odd because target practice was common at musters.
Consulting Cornell’s source: “REcorDs OF THE GOVERNOR
AND CoMPANY OF THE MASSACHUSETTS Bay IN NEw
EncranD 98 (1853)” shows no such order. His citation to
“1866 Mass. Acts 197, An Act Concerning the Militia,
§ 120” does seem to be such a law:

SECTION 120. A soldier who unnecessarily
or without order from a superior officer comes
to any parade with his musket, rifle or pistol
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loaded with ball, slug or shot, or so loads the
same while on parade, or unnecessarily or
without order from a superior officer discharges
the same when going to, returning from or upon
parade, shall forfeit not less than five nor more
than twenty dollars.5!

72. This statute refers not to a muster but a parade.
Assuming that the 19" century definition of parade is
similar to today, this seems like a safety measure.

73. His claim in n. 89: “The prohibition on bringing a
loaded gun to muster stretches from 1632 to 1866 making
it one of the longest standing regulations on firearms in
the early Republic.” Citing a single act in 1866 which does
not clearly refer to a muster does not support this claim.

74. At pp. 45-46 Cornell lists city parks that prohibited
“public carry.” Curiously, the only such ordinance in his
Table 2 before 1868 is New York City’s 1861 measure. He
provides no citation for such an ordinance. All the smaller
cities that Cornell lists in n. 93 have ordinance dates after
1868. In any case, Bruen takes precedence.

VII. Summary

75. Cornell misrepresents the broadness of the
carryover of English law to the American colonies.

61. 1866 Mass. Acts 197, An Act Concerning the Militia, § 120.
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76. He misrepresents Blackstone about the importance
of conserving the peace; argues for a unlimited democracy
that the Bill of Rights exists to prevent;

77. Cornell argues for an unlimited power of the states
to regulate everything with no power of the Bill of Rights
to counter such abuses of majority power.

78. Cornell attempts to use post-1868 laws contrary
to Bruen’s clear instructions.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing
is true and correct.

Executed on July 19, 2023.

[s/

Clayton Cramer
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Law Office of Alan Beck
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DECLARATION OF CLAYTON CRAMER
IN REBUTTAL OF BRENNAN RIVAS

[TABLES INTENTIONALLY OMITTED]
COMES NOW, Clayton Cramer, and states as follows:

1. T am a natural person, an adult, United States of
America citizen. If called as a witness in this matter, I
would provide the following testimony and I make this
declaration based on personal knowledge, except where
otherwise stated;

2. This Declaration is being submitted to rebut the
declaration submitted by Dr. Rivas in Wolford Et. Al. v.
Lopez No. 1:23-¢v-00265-LEK-WRP

I. Introduction

3. This Expert Declaration and Report analyzes
Dr. Rivas’ expert report concerning the “historical
gun regulations that pertained to public carry laws,
[and] sensitive places.” Rivas also puts a lot of work
into examining Texas law on this subject without
demonstrating that Texas was in many respects then as
even now, an outlier to American tradition.

II. Qualifications

4. My M.A. in History is from Sonoma State University
in California. I teach history at the College of Western
Idaho. I have nine published books, mostly scholarly
histories of weapons regulation. My 18 published articles
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(mostly in law reviews) have been cited in D.C. v. Heller
(2008), McDonald v. Chicago (2010), Jones v. Bonta (9th
Cir. 2022), Young v. State (9th Cir. 2021), State v. Sieyes
(Wash. 2010), Senna v. Florimont (N.H. 2008), Mosby v.
Devine (R.I. 2004). A comprehensive list of my scholarly
works and citations can be found at https://claytoncramer.
com/scholarly/journals.htm.

5. In several cases, my work has been cited in defense
of laws limiting firearms ownership: State v. Roundtree
(Wise. 2021), State v. Christen (Wise. 2021), King v.
Sessions (E.D.Penn. 2018).

6. I am being compensated for services performed in
the above-entitled case at an hourly rate of $150 for expert
declarations. My compensation is not contingent on the
results of my analysis or the substance of any testimony.

II1. The History of Public Carry Laws in America

7. Rivas starts out by overruling the Supreme Court,
rejecting Bruen’s findings on public carry laws. At 110:

Americans of the late eighteenth and nineteenth
centuries had laws that broadly prohibited the
carrying of firearms and other deadly weapons
in public. Early versions of these regulations,
particularly those enacted in the eighteenth
century by colonial and early American
legislatures, tended to draw heavily from
legal language with deep roots in the English
common law tradition, reaching at least as far
back as the Statute of Northampton from 1328.
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8. Bruen is very clear that the Statute of Northampton
and all the colonial and early Republic laws supposedly
derived from it are irrelevant to interpretation of the
Second Amendment:

At the very least, we cannot conclude from
this historical record that, by the time of the
founding, English law would have justified
restricting the right to publicly bear arms suited
for self-defense only to those who demonstrate
some special need for selfprotection.!

9. Having started on the wrong foot, Rivas trips over
herself demonstrating that she is not a scholar. At 111 her
footnote 4 attempts to demonstrate that states adopted
laws prohibiting carrying of arms. “1786 Va. Laws 33, ch.
21, An Act forbidding and punishing Affrays (Ex. D).”
This is 1786 ch. 21:

CHAP. 21

An act for giving further time to officers,
soldiers, sailors, and marines, to settle their
arrears of pay and depreciation, with the
auditor of public accounts.?

10. It appears that Rivas meant 1786 Va. Ch. 49, at
334, which is the Statute of Northampton (1328). (It really
helps to check primary sources, at least if you are an

1. New York State Rifle & Pistol Assn, Inc. v. Bruen, 142 S.
Ct. 2111, 2142 (2022).

2. Va. Laws ch. 21 at 278 (1786).
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“expert.”) Again, progeny of the Statute of Northampton
rejected by Bruen.

11. Still in n. 4:

1835 Mass. Acts 750 (“If any person shall go
armed with a dirk, dagger, sword, pistol, or
other offensive and dangerous weapon, without
reasonable cause to fear an assault or other
injury, or violence to his person, or to his family
or property, he may on complaint of any person
having reasonable cause to fear an injury, or
breach of the peace, be required to find sureties
for keeping the peace.”)

12. This a surety bond law, also rejected by Bruen:

Surety Statutes. In the mid-19th century, many
jurisdictions began adopting surety statutes
that required certain individuals to post bond
before carrying weapons in public. Although
respondents seize on these laws to justify the
proper-cause restriction, their reliance on them
is misplaced. These laws were not bans on
public carry, and they typically targeted only
those threatening to do harm.?

13. “Francois Xavier Martin, A Collection of Statutes
of the Parliament of England in Force in the State of
North Carolina, 60-61 (Newbern 1792)” As the title makes
clear, this was not a statute passed by the North Carolina

3. New York State Rifle & Pistol Assn, Inc. v. Bruen, 142 S.
Ct. 2111, 2148 (2022)
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Legislature. The North Carolina Legislature tasked
Martin to sift through all existing British statutes that
might have some applicability to North Carolina. “I began
at Magna Charta. The old statutes, before that period are
generally acknowledged to be rather a matter of mere
curiosity, and scarcely an authentic record of any of them
is extant.... I have inserted every statute unrepealed by
subsequent acts, or which did not appear so glaringly
repugnant to our system of government as to warrant its
suppression.™

14. Curiously, when the North Carolina Supreme
Court decided State v. Huntly (N.C. 1843), a case which
charged the defendant under the Statute of Northampton,
the opinion held that “whether this statute was or was not
formerly in force in this State, it certainly has not been
since the first of January, 1838, at which day it is declared
in the Revised Statutes, (ch. 1st, sect. 2,) that the statutes
of England or Great Britain shall cease to be of force and
effect here.”” One might expect that if this statute had
been adopted legislatively, as Rivas claims, that it might
have merited mention.

15. “1821 Me. Laws 285, ch. 76, § 1”7 Rivas at least
quotes enough of the text to demonstrate that this is more
progeny of Statute of Northampton. The section that she
did not quote in full is:

4. Xavier Martin, A CoLLEcTION OF STATUTES OF THE
ParrLiaMENT OF ENGLAND IN ForckE IN THE StaTE OF NoORTH
CAROLINA, iii (1792).

5. State v. Huntly, 418, 420 (N.C. 1843).
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to cause to be staid and arrested, all affrayers,
rioters, disturbers or breakers of the peace, and
such as shall ride or go armed offensively, to the
fear or terror of the good citizens of this State,
or such others as may utter any menaces or
threatening speeches;’ [emphasis added]

16. Nor does she quote from the section which says
what persons so jailed must do to regain their freedom:

shall require of the offender to find sureties
to appear and answer for his offence, at the
Supreme Judicial Court, or Circuit Court of
Common Pleas, next to be held within or for
the same county, at the discretion of the Justice,
and as the nature or circumstances of the case
may require’

17. At Y11, again Bruen specifically rejects the
relevance of surety laws:

Surety Statutes. In the mid-19th century, many
jurisdictions began adopting surety statutes
that required certain individuals to post bond
before carrying weapons in publie. Although
respondents seize on these laws to justify the
proper-cause restriction, their reliance on them
is misplaced. These laws were not bans on

6. 1821 Maine Laws ch. 76 at 353.
7. 1d.
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public carry, and they typically targeted only
those threatening to do harm.®

18. At 113: “The language of concealed carry laws
might at first suggest that open carry of firearms was
accepted and commonplace, but that was not the case.
Individuals generally did not view concealed carry laws
as giving permission to openly carry in populated places
during a person’s ordinary activities.” Her source for this
claim is State v. Huntley, 25 N.C. 418 (1843).

19. State v. Huntley (N.C. 1843) involved prosecution
of a bully:

His Honor instructed the jury, that if the
facts charged in the indictment were proven
to their satisfaction, the defendant had been
guilty of a violation of the law, and that they
ought to render their verdict accordingly. In
the investigation before the jury it appeared,
among other things, that the defendant was
seen by several witnesses, and on divers
occasions, riding upon the public highway,
and upon the premises of James H. Ratcliff (the
person named in the indictment), armed with
a double-barrelled gun, and on some of those
occasions was heard to declare, “that if James
H. Ratcliff did not surrender his negroes, he
would kill him”; at others, “if James H. Ratcliff
did not give him his rights, he would kill him
“ on some, that “he had waylaid the house of

8. New York State Rifle & Pistol Assn, Inec. v. Bruen, 142 S.
Ct. 2111, 2148 (2022).
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James H. Ratcliff in the night about daybreak,
and if he had shown himself he would have killed
him; that he showed himself once, but for too
short a time to enable him to do so, and that %e
mastook another man for him, and was very
near shooting him.”® [emphasis added]

20. Huntley was not simply armed, but also making
death threats; he came close to shooting someone he
mistook for the object of his wrath. To call this “to the
terror of the people” seems quite clear. Yet the North
Carolina Supreme Court while upholding the conviction
made it clear that riding around armed violated no laws:

[I]t is to be remembered that the carrying
of a gun per se constitutes no offence. For
any lawful purpose either of business or
amusement the citizen is at perfect liberty to
carry his gun. It is the wicked purpose—and
the mischievous result—which essentially
constitute the crime. He shall not carry about
this or any other weapon of death to terrify
and alarm, and in such manner as naturally
will terrify and alarm, a peaceful people.'
[emphasis added]

21. She also cites State v. Smith, 11 La. Ann. 633
(1856). Her quotation is misleading. The Louisiana
Supreme Court decided that: “A partial concealment of

9. State v. Huntley, 25 N.C. (3 Ired.) 418, 419, 40 Am. Dec.
416 (1843).

10. Id.
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the weapon, which does not leave it in full open view, is a
violation of the statute.” Rivas’ quotation concerns what
the decision called “to the extremely unusual case of the
carrying of such weapon in full open view, and partially
covered by the pocket or clothes.” If you were openly
carrying a weapon and it was partially covered, this
was the “unusual case”; not open carry which was not
prohibited or concealed carry which the law prohibited.

22. Rivas also has either cherry-picked her sources,
or she knows little of the case law on this. Multiple
antebellum decisions recognized a right to carry arms,
protected by either the state constitution’s arms provision
or more rarely, the Second Amendment.!!

11. Statev. Chandler, 5 La. An. 489, 490, 491 (1850) (upholding
a concealed carry ban, but: “It interfered with no man’s right
to carry arms (to use its own words), “in full open view,” which
places men upon an equality. This is the right guaranteed by
the Constitution of the United States, and which is calculated to
incite men to a manly and noble defence of themselves”); Smith v.
State, 11 La. An. 633, 634 (1856) (“The statute against carrying
concealed weapons does not contravene the second article of the
amendments of the Constitution of the United States. The arms
there spoken of are such as are borne by a people in war, or at least
carried openly.”); Dred Scott v. Sandford, 60 U.S. 393, 417 (1857)
(“It would give to persons of the negro race, who were recognized
as citizens in any one State of the Union,... and to keep and carry
arms wherever they went.”); Cockrum v. State, 24 Tex. 394, 401,
402, 403 (1859) (Responding to defendant’s claim that a sentence
enhancement for use of a Bowie knife in manslaughter violated
his rights under the Second Amendment: “The object of the first
clause cited, has reference to the perpetuation of free government,
and is based on the idea, that the people cannot be effectually
oppressed and enslaved, who are not first disarmed. The clause
cited in our Bill of Rights, has the same broad object in relation to
the government, and in addition thereto, secures a personal right



368a

Appendix I

23. At 128, Rivas uses English v. State (Tex. 1872) to
justify a very narrow definition of sensitive places. First of
all, the statute and decision both postdate the ratification
of the 14" Amendment, which one of the dates Bruen has
indicated have significance to determining the meaning
of the Second Amendment as incorporated against the
states.

The Second Amendment was adopted in 1791,
the Fourteenth in 1868. Historical evidence that
long predates or postdates either time may not
illuminate the scope of the right. With these
principles in mind, the Court concludes that
respondents have failed to meet their burden to

to the citizen. The right of a citizen to bear arms, in the lawful
defence of himself or the State, is absolute.... A law cannot be
passed to infringe upon or impair it, because it is above the law, and
independent of the law-making power.”); Bliss v. Commonwealth,
2 Littell 90, 13 Am. Dec. 251, 252, 253 (1822) (Striking down a
ban on concealed carry of arms: “That the provisions of the act
in question do not import an entire destruction of the right of the
citizens to bear arms in defense of themselves and the state, will
not be controverted by the court; for though the citizens are forbid
wearing weapons, concealed in the manner described in the act,
they may, nevertheless, bear arms in any other admissible form.
But to be in conflict with the constitution, it ¢s not essential that
the act should contain a prohibition against bearing arms in
every possible form; it is the right to bear arms in defense of the
citizens and the state, that is secured by the constitution, and
whatever restrains the full and complete exercise of that right,
though not an entire destruction of it, is forbidden by the explicit
language of the constitution.” [emphasis added])
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identify an American tradition justifying New
York’s proper-cause requirement.!?

24. English was decided based on the Texas
Constitution’s right to keep and bear arms provision;
Bruen’s use of the Second Amendment trumps English
for that reason.

25. Rivas puts great emphasis on how the 1871 Texas
law was intended to protect the freedmen. It is therefore
interesting to see how English ends:

The law under consideration has been attacked
upon the ground that it was contrary to public
policy, and deprived the people of the necessary
means of self-defense; that it was an innovation
upon the customs and habits of the people, to
which they would not peaceably submit. We
do not think the people of Texas are so bad as
this, and we do think that the latter half of the
nineteenth century is not too soon for Christian
and civilized states to legislate against any
and every species of crime. Every system of
public laws should be, in itself, the purest and
best system of public morality. We will not say
to what extent the early customs and habits
of the people of this state should be respected
and accommodated, where they may come in
conflict with the ideas of intelligent and well-
meaning legislators. A portion of our system of
laws, as well as our public morality, is derived

12. New York State Rifle & Pistol Assn, Inc. v. Bruen, 142 S.
Ct. 2111, 2119 (2022).
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from a people the most peculiar perhaps of any
other in the history and derivation of its own
system. Spain, at different periods of the world,
was dominated over by the Carthagenians, the
Romans, the Vandals, the Snevi, the Allani, the
Visigoths, and Arabs; and to this day there are
found in the Spanish codes traces of the laws
and customs of each of those nations blended
together into a system by no means to be
compared with the sound philosophy and pure
morality of the common law.!®

26. The arms provision of the Texas Constitution of
1836 is clearly of American, not Spanish origin:

Fourteenth. Every citizen shall have the right
to bear arms in defence of himself and the
republic. The military shall at all times and
in all cases be subordinate to the civil power.
Fifteenth. The sure and certain defence of a
free people is a well regulated militia; and it
shall be the duty of the legislature to enact such
laws as may be necessary to the organizing of
the militia of this republic.*

27. At 9128: “The court held that whatever conduct
offends against public morals or public decency comes
within the range of legislative authority.” This train left
the station with Lawrence v. Texas (2004) and Roe v. Wade
(1973), both appropriately enough originating in Texas. Is

13. English v. State, 35 Tex. 473, 479, 480, 14 Am. Rep. 374
(1872).

14. 1 Laws of the Republic of Texas 24 (1838).
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there anything that can withstand the Bill of Rights that
“offends against public morals or public decency”?

28. At 129: “In the late 1870s and throughout the 1880s,
Texas appellate judges consistently applied the sensitive
places law without questioning its constitutionality.” Did
they ever question the constitutionality of segregated
schools? This is not a very persuasive argument, except
to the last remaining segregationist.

29. At 132, Rivas argues that Bruen’s treatment of
Texas law as an outlier was wrong because a number of
other states passed similar laws after 1868. This simply
demonstrates that Rivas wants to overrule Bruen.

30. In addition to the errors in Rivas Y15 and
beyond discussion of firearms prohibition in Texas, this
time period postdates the 1868 ratification of the 14"
Amendment and the Second Amendment as incorporated
against the states, making this discussion irrelevant.

IV. Summary

31. Rivas claims that public carry of firearms was
generally prohibited in towns and even if open carry
was legal, it was not commonplace. The first statement
is false. The second is probably unknowable. The most
commonplace actions of life are seldom recorded.

32. Rivas asserts that protection of “public gathering
places” was the norm or at least not outliers, yet her
evidence is all post-1868 and largely in the Reconstruction
South.



372a

Appendix I

33. At 139: “More time is needed to provide a
comprehensive overview of this subject. There are likely
as-yet unidentified analogous historical laws, particularly
municipal ordinances. More research needs to be done
surrounding the development of American towns and
cities, the relative number and size of analogous sensitive
places outside of government buildings, and the historical
views of Americans regarding the propriety and legality
of carrying weapons in those analogous spaces at earlier
points in time.” Get back to us when you have evidence. So
far, what Rivas has is a desire to overturn Bruen largely
with claims already rejected by Bruen.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing
is true and correct.

Executed on July 19, 2023.

s/
Clayton Cramer
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DECLARATION OF ATOM KASPRZYCK]I,
DATED JULY 21, 2023

Kevin Gerard O’Grady

Law Office of Kevin O’Grady, LLC
1164 Bishop Street, Suite 1605
Honolulu, Hawaii 96813

(808) 521-3367

Hawaii Bar No. 8817
Kevin@KevinOGradyLaw.Com

Alan Alexander Beck

Law Office of Alan Beck

2692 Harcourt Drive

San Diego, CA 92123

(619) 905-9105

Hawaii Bar No. 9145
Alan.alexander.beck@gmail.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-cv-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.
July 21, 2023
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SUPPLEMENTAL DECLARATION
OF ATOM KASPRZYCKI

COMES NOW, Atom Kasprzycki, and states as follows:

1. Tamanatural person, an adult male, United States
of America citizen, resident of the State of Hawaii
and County Maui. If called as a witness in this
matter, I would provide the following testimony
and I make this declaration based on personal
knowledge, except where otherwise stated;

2. T am a licensed architect by trade.

3. The attached maps were created by myself and my
staff while working under my supervision.

4. The maps were created using publicly available
information obtained from the County of Maui
Real Property Assessment Division website,
Hawaii Department of Transportation website,
Maui County Shoreline Access website, Google
maps, and other open source information. See the
following links: https://qpublic.schneidercorp.com/
Application.aspx?Appl D=1029& LayerI D=21689&
PageTypel D=1&PagelD=9248&Q=816427170&K
eyValue=340080530000 , https:/hidot.hawaii.gov/
highways/, https:/www.mauishorelineaccess.net

5. I certify that the maps are accurate to the best of
my knowledge.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct. Executed on July 21, 2023.

s/
Atom Kasprzycki
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APPENDIX K — EXHIBIT 3 —
DECLARATION OF MAUI BUSINESSES

Kevin Gerard O’Grady

Law Office of Kevin O’Grady, LLC
1164 Bishop Street, Suite 1605
Honolulu, Hawaii 96813

(808) 521-3367

Hawaii Bar No. 8817
Kevin@KevinOGradyLaw.Com

Alan Alexander Beck

Law Office of Alan Beck

2692 Harcourt Drive

San Diego, CA 92123

(619) 905-9105

Hawaii Bar No. 9145
Alan.alexander.beck@gmail.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
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DECLARATION OF JODY BOERINGA

COMES NOW, Jody Boeringa, and states as follows:

1.

I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;

I am the owner of Kula Glass Company. It is a
commercial glass business located at 289 Pakana St.,
Wailuku, HI 96793.

I have not put a sign up in my business allowing the
public to carry firearms on my property.

If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 18, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF MARTIN V. COOPER
COMES NOW, Martin V. Cooper, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of CWA Ventures LLC. It is a
Architectural Design business located at 246 Papa
Pl., Wailuku, HI.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 19, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF CHRISTOPHER EGAN
COMES NOW, Christopher Egan, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. Iamthe owner of Fine Art Visions LLC. Itis a Retail
Sales business located at 815 Front Street, Lahaina,
HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 17, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF RUDOLF S. KING
COMES NOW, Rudolf S. King, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. Tamthe owner of King Screen Printing. It is a screen
printing business business located at 120 Ulupono
Street in Lahaina.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 17, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.
ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY

ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF COLE LOEWEN
COMES NOW, Cole Loewen, and states as follows:

1. Tam anatural person, an adult male, a sovereign born
American of the United States of America, resident
of the State of Hawaii. If called as a witness in this
matter, I would provide the following testimony and I
make this declaration based on personal knowledge,
except where otherwise stated;
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2. I am the owner of Hawaii Fabrication LLC. It
is a welding/fabrication business located at 1000
Limahana Pl. Ste. i, Lahaina Hawaii 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 18, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF DOUGLAS G. PITZER
COMES NOW, Douglas G. Pitzer, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. Iamthe owner of Pitzer Built Construction, LL. It is
a General Contractor Construction business located
at 142 Kupuohi St. F-4 Lahaina, Hi 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July __, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF SPICE RAY PRINCE
COMES NOW, Spice Ray Prince, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of Island Spice Hawaii Hale Parfum.
It is a clothing/herbal/fragrance business located at
277 Wili Ko Pl. #8, Lahaina, HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 18, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF KIMO CLARK
COMES NOW, Kimo Clark, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of Truth Excavation LLC. It is a
Excavation business located at 164 Wahikuli Rd,
Lahaina HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 18, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF JEFF DRECHSEL
COMES NOW, Jeff Drechsel, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of Zuma Development. It is a
Construction business located at 11 Ulupono Street
Lahaina, HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 18, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF MATTHEW WILBERT
COMES NOW, Matthew Wilbert, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. T am the owner of Akamai Fire Protection LLC. Itis
a Construction business located at Home Office: 215
Molehulehu St. Kahului, HI 96732. Shop: Central
Maui Baseyard 2000 Maui Veterans HWY.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 19, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF GLENN ROSS
COMES NOW, Glenn Ross, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. T am the owner of Island Lock and Safe. It is a Retail
and Locksmith business located at 1036 Limahana
Place, #21, Lahaina, HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 19, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF DUANE J. GOMES
COMES NOW, Duane J. Gomes, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of J2C Hawaii, dba Obachans. Itis a
locally owned candy business located at 1870-A Mill
St, Wailuku, HI 96793.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 20, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF DAVIN ASATO
COMES NOW, Davin Asato, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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I am a Pastor at Grace Bible Church Maui. It is a
church located at 635 Hina Avenue 96732. It is open
to the public.

Our church has not put a sign up at church allowing
the public to carry firearms in the church or on our
property.

If H.R.S. §134-E, the law which requires us to put up
a sign or give consent for members of the public to be
able to carry firearms at our church, were repealed or
enjoined or otherwise no longer in effect, our church
would allow members of the public who have concealed
carry permits, including the Plaintiffs in this case, to
carry in the church and on church property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 18, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF GREGORY L. HOWETH
COMES NOW, Gregory L. Howeth, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. Tam the owner of Lahaina Dive and Surf LL.C. Itis a
recreational SCUBA company that operates a retail
store, training facility, and charter boats. It is located
in Lahaina, Hawaii, which is in Maui County and it is
open to the public. It is located at 143 Dickenson St.,
Suite 100, Lahaina HI, 96761.

3. I own the property that my business is located on.

4. I have not put a sign up in my business or property
that says the public may carry firearms in my
business. And I have otherwise not given consent to
the public to carry firearms on my property and/or
business.

4. IfH.R.S.§134-Ei.e., the law which currently requires
me to put up a sign or otherwise give consent for
the public to carry handguns in my business. were
repealed, enjoined or otherwise no longer in effect,
I would allow members of the public, including the
Plaintiffs in this case, to carry handguns in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 16, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF JAMES PATCH
COMES NOW, James Patch, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of The Fish Market Maui. It is
a 23 Year Retail business located at 3600 Lower
Honoapiilani Rd, #2, Lahaina, HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 17, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF TYLER COONS
COMES NOW, Tyler Coons, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of Welcome Hawaii Properties. It is
a real estate business located at 40 Kupuohi St. Ste
103A Lahaina, HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 17, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.
ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY

ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF YOUR NAME
COMES NOW, Your name, and states as follows:

1. I am a natural person, an adult male/female, United
States of America citizen, resident of the State of
Hawaii. If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;
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2. I am the owner of Hi-Tech Surf Sports. It is a Retail
business located at 425 Koloa St, Kahului.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 20, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.
ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY

ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF YOUR NAME
COMES NOW, your name, and states as follows:

1. I am a natural person, an adult male/female, United
States of America citizen, resident of the State of
Hawaii. If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;



418a

Appendix K

2. I am the owner of Hi-Tech Surf Sports. It is a Retail
business located at 58 BAldwin Ave, Paia.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July __, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.
ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY

ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF YOUR NAME
COMES NOW, your name, and states as follows:

1. I am a natural person, an adult male/female, United
States of America citizen, resident of the State of
Hawaii. If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;
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2. I am the owner of Hi-Tech Surf Sports. It is a Retail
business located at 2021 S. Kihei Rd., Kihei.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July __, 2023.

Signature

[s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD, ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL CAPACITY
ASTHE ATTORNEY GENERAL OF
THE STATE OF HAWAII,

Defendant.
DECLARATION OF NOAH DRAZKOWSKI
COMES NOW, Noah Drazkowski, and states as follows:

1. I am a natural person, an adult male, United States
of America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would provide
the following testimony and I make this declaration
based on personal knowledge, except where otherwise
stated;
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2. I am the owner of All About Fish Maui. It is a Retail
business located at 3600 Lower Honoapiilani Road,
Ste. F, Lahaina, HI 96761.

3. I have not put a sign up in my business allowing the
public to carry firearms on my property.

4. If H.R.S. §134-E were repealed or enjoined or
otherwise no longer in effect, I would allow members
of the public who have concealed carry permits,
including the Plaintiffs in this case, to carry in my
business and on my property.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and correct.

Executed on July 17, 2023.

Signature

[s/
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DECLARATION OF MAUI RESTAURANTS

Kevin Gerard O’Grady

Law Ofice of Kevin O’Grady, LL.C
1164 Bishop Street, Suite 1605
Honolulu, Hawaii 96813

(808) S21-3367

Hawaii Bar No. 8817
Kevin@kevinOGradyLaw.Com

Alan Alexander Beck

Law Office of Alan Beck

2692 Harcourt Drive

San Diego, CA 92123

(619) 90S-9105

Hawaii Bar No. 9145
Alan.alexander.beck@gmail.com

Attorneys for Plaintiffs
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
Civil Action No. 1:23-¢v-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.
July 19, 2023
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DECLARATION OF DAVID FINCHER

COMES NOW, 7/19/23, and states as follows:

1. I am a natural person, an adult, United States of

America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;

. I am the owner of DOWN THE HATCH. It is a

restaurant that serves aleohol. It is located at 658
Front St, Lahaina HI.

. If HR.S. § 134-A(a)(4) i.e., Hawaii’s restriction
on carrying firearms by concealed carry permit
holders in restaurants that serve alcohol and their
parking lots were repealed or enjoined or otherwise
no longer in effect, I would allow members of the
public, including the Plaintiffs in this case, to carry
in my business, on my property and parking lot.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on July 19, 2023.

[s/
WDF
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.
July 19, 2023
DECLARATION OF DAVID FINCHER

COMES NOW, 7/19/23, and states as follows:

1. I am a natural person, an adult, United States of
America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;
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2. I am the owner of MALA OCEAN TAVERN. It
is a restaurant that serves alcohol. It is located at
1307 Front St, Lahaina HI.

3. If HR.S. § 134-A(a)4) i.e., Hawaii’s restriction
on carrying firearms by concealed carry permit
holders in restaurants that serve alcohol and their
parking lots were repealed or enjoined or otherwise
no longer in effect, I would allow members of the
public, including the Plaintiffs in this case, to carry
in my business, on my property and parking lot.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on July 19, 2023 19, 2023.

[s/
WDF
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-c¢v-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.
ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.
July 19, 2023

DECLARATION OF

COMES NOW, Alexa Caskey, and states as follows:

1. I am a natural person, an adult, United States of
America citizen, resident of the State of Hawaii.
If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;
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2. T am the owner of Moku Roots LLC. It is a
restaurant that serves alecohol. It is located at 335
Keawe st Lahaina hi 96761.

3. If HR.S. § 134-A(a)4) i.e., Hawaii’s restriction
on carrying firearms by concealed carry permit
holders in restaurants that serve alcohol and their
parking lots were repealed or enjoined or otherwise
no longer in effect, I would allow members of the
public, including the Plaintiffs in this case, to carry
in my business, on my property and parking lot.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on July 19, 2023.

s/
Alexa Caskey
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APPENDIX M — EXHIBIT 5:
SUPPLEMENTAL DECLARATION OF
PLAINTIFFS, DATED JULY 20, 2023

Kevin Gerard O’Grady

Law Ofice of Kevin O’Grady, LL.C
1164 Bishop Street, Suite 1605
Honolulu, Hawaii 96813

(808) S21-3367

Hawaii Bar No. 8817
Kevin@kevinOGradyLaw.Com

Alan Alexander Beck

Law Office of Alan Beck

2692 Harcourt Drive

San Diego, CA 92123

(619) 90S-9105

Hawaii Bar No. 9145
Alan.alexander.beck@gmail.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-¢v-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.
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SUPPLEMENTAL DECLARATION
OF JASON WOLFORD

COMES NOW, Jason Wolford, and states as follows:

1. T am a natural person, an adult male, United
States of America citizen, resident of the State of
Hawaii. If called as a witness in this matter, I would
provide the following testimony and I make this
declaration based on personal knowledge, except
where otherwise stated;

2. I am a Plaintiff in this case.

3. In the past, I have gone to the following business
while carrying a concealed weapon and my carry
concealed weapon permit and would continue
to frequent these businesses, the adjacent area
and parking areas, while armed with a concealed
firearm and with my concealed firearm permit but
for state law and the threat of eriminal prosecution:
Island lock and Safe, Lahaina Diversity Surf, Down
the Hatch, Grace Bible Maui, Mala Ocean Tavern.
If H.R.S. §134-E, i.e., the law which requires
Hawaii businesses to put up a sign or give consent
for members of the public to be able to carry
firearms were repealed or enjoined or otherwise no
longer in effect, I would carry at all these places.
Kula Glass Company, CWA Ventures LLC, Hawaii
Fabrication LLC, Pitzer Built Construction,
LLC, Island Spice Hawaii Hale Parfum, Zuma
Development, Akamai Fire Protection LLC -Down
the Hatch, Mala Ocean Tavern, Island Lock and
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Safe, Grace Bible Church Maui, Lahaina Dive and
Surf LLC, All About Fish Maui, Fine Art Visions
LLC, King Screen Printing, The Fish Market
Maui, Truth Excavation LLC, Welcome to Hawaii
Properties and J2C Hawaii, LLC.

4. If HR.S. § 134(a)(4) i.e., the law which bans the
carry of firearms by members of the public were
repealed, enjoined or otherwise no longer in effect I
would carry a firearm at the following restaurants
that serve alcohol Down the Hatch, Mala Ocean
Tavern and Moku Roots LLC.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on July 20, 2023.

s/
Jason Wolford
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-¢v-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.

SUPPLEMENTAL DECLARATION
OF ALISON WOLFORD

COMES NOW, Alison Wolford, and states as follows:

1. T am a natural person, an adult female, United
States of America citizen, resident of the State of
Hawaii and County Maui. If called as a witness in
this matter, I would provide the following testimony
and I make this declaration based on personal
knowledge, except where otherwise stated;

2. I am a Plaintiff in this case.
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3. In the past, I have gone to the following business
while carrying a concealed weapon and my carry
concealed weapon permit and would continue
to frequent these businesses, the adjacent area
and parking areas, while armed with a concealed
firearm and with my concealed firearm permit but
for state law and the threat of eriminal prosecution:
Akamai Fire Protection, Down the Hatch, Mala
Ocean Tavern, Island Lock and Key, Grace Bible
Church Maui, Lahaina Dive and Surf, The Fish
Market Maui

4. If H.R.S. § 134-E, i.e., the law which requires
Hawaii businesses to put up a sign or give consent
for members of the public to be able to carry
firearms at our church, were repealed or enjoined
or otherwise no longer in effect, I would carry
at all these places. Kula Glass Company, CWA
Ventures LLC, Hawaii Fabrication LLC, Pitzer
Built Construction, LLC, Island Spice Hawaii
Hale Parfum, Zuma Development, Akamai Fire
Protection LLLC — Down the Hatch, Mala Ocean
Tavern, Island Lock and Safe, Grace Bible Church
Maui, Lahaina Dive and Surf LLC, All About Fish
Maui, Fine Art Visions LL.C, King Screen Printing,
The Fish Market Maui, Truth Excavation LLC,
Welcome to Hawaii Properties and J2C Hawaii,
LLC.

5. If H.R.S. § 134(a)(4) i.e. the law which bans the
carry of fireanns by members of the public were
repealed, enjoined or otherwise no longer in effect
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I'would carry a fireann at the following restaurants
that serve alcohol Down the Hatch, Mala Ocean
Tavern and Moku Roots LLC.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on July 20, 2023.

/s/
Alison Wolford
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

Civil Action No. 1:23-¢v-00265-LEK-WRP

JASON WOLFORD , ALISON WOLFORD, ATOM
KASPRZYCKI, HAWAII FIREARMS COALITION,

Plaintiffs,
V.

ANNE E. LOPEZ, IN HER OFFICIAL
CAPACITY ASTHE ATTORNEY GENERAL
OF THE STATE OF HAWAII,

Defendant.

SUPPLEMENTAL DECLARATION
OF ATOM KASPRZYCKI

COMES NOW, Atom Kasprzycki, and states as follows:

1. Tamanatural person, an adult male, United States
of America citizen, resident of the State of Hawaii
and County Maui. If called as a witness in this
matter, I would provide the following testimony
and I make this declaration based on personal
knowledge, except where otherwise stated;

2. I am a Plaintiff in this case.



436a

Appendix M

3. In addition to the parks and beaches I listed in
my first declaration I also frequent the following
beaches and parks on a regular basis.

4. I have in the past regularly frequented the
following beaches, parking lots and adjacent areas,
listed below, and have, as a carry concealed license
holder since 2022, and will in the future, own,
possess, and carry a firearm with my concealed
carry permit. I have every intention and desire to
continue to carry my personal firearm in and at all
these locations in the future, and places like them,
but I will decline to do so because of the credible
fear of arrest and prosecution due to SB1230. I
intend to and will use my carry concealed permit
to carry arms concealed in the locations referenced
herein, but for the implementation and enactment
of SB1230;

5. I frequent Waihou Spring Trail and the adjacent
areas and parking areas. This park is across the
street from my home in Olinda. I go there one to
two times a month. I have frequented it in the
past while carrying a concealed weapon and my
permit. I would continue to frequent this trail/
park, adjacent area and parking areas, in the
future armed with a concealed firearm and with
my concealed carry permit but for state law and
the threat criminal prosecution.

6. Inthe complaint and in my previous declaration the
bank in my business’s parking lot was mistakenly
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identified as the Bank of Hawaii. It is Valley Isle
Community Federal Credit Union.

I frequent Polipoli Spring State Park and the
adjacent area and parking areas two to six times a
year. I have frequented this park while carrying a
concealed weapon and my carry concealed weapon
permit. I would continue to frequent Polipoli Spring
State Park, the adjacent area and parking areas,
while armed with a concealed firearm and with my
concealed firearm permit but for state law and the
threat of criminal prosecution;

. In the past, I have gone to the following business
while carrying a concealed weapon and my carry
concealed weapon permit and would continue
to frequent these businesses, the adjacent area
and parking areas, while armed with a concealed
firearm and with my concealed firearm permit but
for state law and the threat of criminal prosecution:
Pitzer Built Construetion, LLC, Island Spice
Hawaii Hale Parfum, Zuma Development, Island
Lock and Safe, All About Fish Maui, The Fish
Market Maui, Truth Excavation LLC, Welcome to
Hawaii Properties, Hi-Tech Surf Sports, Down the
Hatch, Mala Ocean Tavern and Moku Roots LLC.

. IfH.R.S. §134-E,i.e., the law which requires Hawaii
businesses to put up a sign or give consent for
members of the public to be able to carry firearms,
were repealed or enjoined or otherwise no longer in
effect, I would carry at all these places. Kula Glass
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Company, CWA Ventures LLC, Hawaii Fabrication
LLC, Pitzer Built Construction, LL.C, Island Spice
Hawaii Hale Parfum, Zuma Development, Akamai
Fire Protection LL.C, Island Lock and Safe, Grace
Bible Church Maui, Lahaina Dive and Surf LLC,
All About Fish Maui, Fine Art Visions LLC, King
Screen Printing, The Fish Market Maui, Truth
Excavation LLC, Welcome to Hawaii Properties,
Hi-Tech Surf Sports and J2C Hawaii, LLC.

10. If H.R.S. § 134(a)) i.e. the law which bans the
carry of firearms by members of the public were
repealed, enjoined or otherwise no longer in effect I
would carry a firearm at the following restaurants
that serve alcohol Down the Hatch, Mala Ocean
Tavern and Moku Roots LLC.

FURTHER, DECLARANT SAYETH NAUGHT.

I certify under penalty of perjury that the foregoing is
true and conect.

Executed on July 20, 2023.

[s/
Atom Kasprzycki






