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United States Court of Appeals
for the Fifth Circuit

No. 24-60086

CLARENCE COCROFT; TRU SOURCE MEDICAL
CANNABIS, L.L.C.,

Plaintiffs—Appellants,
versus

CHRIS GRAHAM, in his official capacity as the Com-
missioner of the Mississippi Department of Revenue;
RILEY NELSON, in his official capacity as the Chief of
Enforcement of the Mississippi Alcoholic Beverage
Control Bureau; DOCTOR DANIEL P. EDNEY, in his of-
ficial capacity as State Health Officer for the State of
Mississippi Department of Health,

Defendants—Appellees.

Appeal from the United States District Court
for the Northern District of Mississippi
USDC No. 3:23-CV-431

Before SMITH, CLEMENT, and HIGGINSON, Circuit
Judges.
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JERRY E. SMITH, Circuit Judge:

Clarence Cocroft and his medical-marihuana dis-
pensary, Tru Source Medical Cannabis, L.L.C., ap-
peal a judgment of dismissal of their First Amend-
ment challenge to Mississippi’s near-total restriction
on the advertising of medical marihuana. The plain-
tiffs seek declaratory and injunctive relief against
several state defendants in their official capacities.
The plain tiffs contend that the First Amendment pro-
tects their right to engage in medical-marihuana ad-
vertising because Mississippi law permits the under-
lying commercial transactions.

This case presents an issue of first impression in
our Circuit. The parties agree that the speech at issue
1s commercial and that the Central Hudson test gov-
erns our analysis. See Cent. Hudson Gas & Elec. Corp.
v. Pub. Serv. Comm’n, 447 U.S. 557 (1980). As a
threshold matter, commercial speech receives no First
Amendment protection if the underlying commercial
conduct is illegal. The Controlled Substances Act
(“CSA”), 21 U.S.C. § 801 et seq., prohibits activities in-
volving marihuana—including activities involveing
medical marithuana—nationwide. And the Supremacy
Clause means that the CSA is the law in Mississippi
regardless of what state law might say. Marihuana is
therefore illegal in Mississippi, and the state faces no
constitutional obstacle to restricting commercial
speech relating to unlawful transactions. Accordingly,
we affirm the judgment of dismissal.
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L.

Since 1970, the federal CSA has prohibited the
manufacture, distribution, dispensing, and posses-
sion of marihuana. Id. §§ 812(Schedule I)(c)(10),
841(a)(1), 844(a). That law additionally criminalizes
the advertising of marihuana. Id. §§ 812(Schedule
I)(c)(10), 843(c).

In 2022, Mississippi enacted the “Mississippi Med-
ical Cannabis Act,” MisS. CODE ANN. § 41-137-1 et
seq., which authorizes the sale and use of marihuana
for certain medicinal purposes. The Act creates an ex-
tensive regulatory and licensing framework, and it
charges the Mississippi Department of Health
(“MDOH”) and the Mississippi Department of Rev-
enue (“MDOR”) with administering the program.
Miss. CODE ANN. § 41-137-7. The Act requires both
Departments, in that role, to promulgate rules and
regulations, including “[r]estrictions on the advertis-
ing, signage, and display of medical cannabis[.]” Id. §
41-137-41(1)(d)(x). The Act specifically permits some
advertising, though. The Departments’ rules

may not prevent appropriate signs on
the property of a dispensary, listings in
business directories, including phone
books, listings in cannabis-related or
medical publications, display of canna-
bis in company logos and other brand-
Ing activities, display on dispensary
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websites of pictures of products that the
dispensary sells, or the sponsorship of
health or not-for-profit charity or advo-
cacy events|.]

Id.

MDOH has exercised its regulatory authority to
the full extent permitted under the Act; its rules pro-
hibit medical-marihuana “advertising and marketing
in any media, including but not limited to” broadcast,
electronic, and print media. 15 M1SsS. ADMIN. CODE Pt.
22, Subpt. 9, R. 9.1.1. The prohibition also extends to
mass text and email communications, displays of
medical cannabis products “in windows or public
view,” advertisements “that can be viewable or other-
wise perceived as a public space,” and solicited or paid
reviews, testimonies, or endorsements from patients,
caregivers, or practitioners. Id. The MDOH rules do,
however, authorize licensed medical cannabis estab-
lishments “to participate in [specified] branding activ-
ities . .. in order to publicize their businesses.” Id. Pt.
22, Subpt. 9, R. 9.2.1. “Permissible branding activities
include:”

1. Establishment of a website and/or social me-
dia presence that provides general infor-
mation on the licensed entity’s contact infor-
mation, retail dispensing locations, and a
list of products available;
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2. Listings in business directories (inclusive of
phone books, cannabis-related or medical
publications);

3. Display of cannabis in company logos and
other branding activities; and,

4. Sponsorships of health or not-for-profit
charity or advocacy events.

Id. Pt. 22, Subpt. 9, R. 9.2.2.1

The plaintiffs allege that they are injured by Mis-
sissippi’s rules because they cannot advertise “in
ways that allow them to effectively reach new custom-
ers,” “inform the public about Mississippi’s medical
marijuana program,’ and “inform the public about
Tru Source’s location, products, and prices.” Were it
not for these restrictions, the plaintiffs maintain, they
would advertise through print, broadcast, social, and
other media. The plaintiffs contend that the First
Amendment’s Free Speech Clause protects their right
to engage in such advertising because Mississippi law
has authorized the underlying commercial transac-

tions.

The district court granted the defendants’ Federal
Rule of Civil Procedure 12(b)(6) motion to dismiss for

1 The only form of advertising that MDOH permits that the
Act (arguably) does not require it to allow is a dispensary social-
media presence for providing general information. Compare
Miss. CODE ANN. § 41-137-41(1)(d)(x) with 15 MiSs. ADMIN. CODE
Pt. 22, Subpt. 9, R. 9.2.2.
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failure to state a claim. Evaluating the case under
Central Hudson, the court held that medical-mari-
huana advertising does not qualify for First Amend-
ment protection because federal law criminalizes the
underlying transactions.

IT.

“We review de novo a district court’s dismissal un-
der Rule 12(b)(6).” Vizaline, L.L.C. v. Tracy, 949 F.3d
927, 931 (5th Cir. 2020) (quotation and citation omit-
ted). “We accept all well-pleaded facts as true, con-
struing all reasonable inferences in the light most fa-
vorable to the plaintiff. But we do not accept as true
conclusory allegations, unwarranted factual infer-
ences, or legal conclusions.” Hernandez v. W. Tex.
Treasures Est. Sales, L.L.C., 79 F.4th 464, 469 (5th
Cir. 2023) (cleaned up).

“It 1s well established that the party seeking to up-
hold a restriction on commercial speech carries the
burden of justifying it.” Edenfield v. Fane, 507 U.S.
761, 770 (1993) (cleaned up). Thus, “the State hals]
the burden to prove all elements of the Central Hud-
son test.” Byrum v. Landreth, 566 F.3d 442, 446 (5th
Cir. 2009).

III.

In Central Hudson, the Court set forth the four-
prong test for evaluating the regulation of commercial
speech:
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At the outset, we must determine whether the
expression is protected by the First Amend-
ment. For commercial speech to come within
that provision, it at least must concern lawful
activity and not be misleading. Next, we ask
whether the asserted governmental interest is
substantial. If both inquiries yield positive
answers, we must determine whether the reg-
ulation directly advances the governmental
interest asserted, and whether it is not more
extensive than is necessary to serve that in-
terest.

447 U.S. at 566.

This case boils down to whether medical-marihuana
transactions are “lawful” commercial activity in Missis-
sippi. Supreme Court precedent teaches that the law-
fulness of the underlying commercial activity is a
“threshold matter” in determining whether related
commercial speech comes within the ambit of the First
Amendment. See Thompson v. W. States Med. Ctr., 535
U.S. 357, 367 (2002) (“Under [the Central Hudson] test
we ask as a threshold matter whether the commercial
speech concerns unlawful activity or is misleading. If so,
then the speech is not protected by the First Amend-
ment.”); and Cent. Hudson, 447 U.S. at 566 (Commer-
cial speech “at least must concern lawful activity” to be
protected.) (emphasis added). Because unlawfulness is
dispositive, the most natural reading of Central Hud-
son’s first prong makes quick work of this case: Mari-
huana transactions are illegal in every state by virtue
of federal law, so no commercial speech proposing such
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transactions “concern[s] lawful activity.” Cent. Hudson,
447 U.S. at 566. Thus, the First Amendment poses no
obstacle to a ban on such speech.

The crux of the plaintiffs’ contention to the contrary
1s that, because Mississippi has not exercised its power
to prohibit medical marihuana, the First Amendment
does not authorize Mississippi to exercise its “concomi-
tant power” to regulate commercial speech proposing
medical-marihuana transactions. The plaintiffs thus
advance a kind of “same-sovereign” theory of commer-
cial-speech regulation: Only the sovereign that enacted
the law regulating the underlying conduct has the
power to enact laws restricting related commercial
speech. It is the exercise of the state’s own “power to
prohibit a product,” the plaintiffs say, that triggers its
“limited power to prohibit speech about that product.”
The plaintiffs urge a reading of Central Hudson that
does not merely ask, “Is this product illegal?” but in-
stead inquires, “Has the jurisdiction that is banning
this commercial speech first prohibited the commercial
conduct it proposes?”’ The state defendants counter that
it is the status of illegality in the relevant jurisdiction—
not the identity of the sovereign that enacted the prohi-
bition—that counts under Central Hudson.

A.

Plaintiffs’ same-sovereign theory is unsupported by
law. First, Central Hudson lends no support to that no-
tion. “For commercial speech to come within [the First
Amendment], it at least must concern lawful activity
and not be misleading.” Cent. Hudson, 447 U.S. at 566.
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That reads as a status-based inquiry: “Is the status of
the underlying activity legal?” Supreme Court deci-
sions applying Central Hudson frame the question
similarly.2

The sole Supreme Court opinion that plaintiffs cite
for their theory is not to the contrary. In 44 Liquor-
mart, Inc. v. Rhode Island, 517 U.S. 484 (1996), the
Court invalidated a Rhode Island statute that banned
price advertising for alcoholic beverages. Justice Ste-
vens, in a plurality opinion speaking for himself and
Justices Kennedy, Souter, and Ginsburg, wrote that
commercial speech cases have “explained that the
State’s power to regulate commercial transactions jus-
tifies its concomitant power to regulate commercial
speech that is ‘linked inextricably’ to those transac-
tions.”® The plaintiffs take this to mean that a state
cannot regulate commercial speech unless its own
state legislature has first regulated the underlying
conduct; a state’s own conduct regulation is the

2 See Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 69
(1983) (“The State may . . . prohibit commercial speech related
to illegal behavior.”); see also Bd. of Trs. of State Univ. v. Fox,
492 U.S. 469, 475 (1989); Greater New Orleans Broad. Ass’n v.
United States, 527 U.S. 173, 183 (1999); Thompson, 535 U.S. at
367 (all citing Central Hudson’s status-based legality inquiry
without suggesting any same-sovereign rule).

3 44 Liquormart, 517 U.S. at 499 (plurality opinion of Ste-
vens, d., joined by Kennedy, Souter, and Ginsburg, JJ.) (citing
Friedman v. Rogers, 440 U.S. 1, 10, n.9 (1979); Ohralik v. Ohio
State Bar Ass’n, 436 U.S. 447, 456 (1978)).
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requisite justification for its “concomitant” power to
enact speech restrictions.

But that is an unlikely reading for several reasons.
First, neither of the two cases Justice Stevens cited
supports the plaintiffs’ interpretation. See Friedman,
440 U.S. at 10 n.9; Ohralik, 436 U.S. at 456. Second,
the facts of 44 Liquormart involved a state-level
speech restriction related to transactions that were le-
gal under both federal and state law; the identity of
the sovereign regulating the commerce was not at is-
sue. Finally, Justice Stevens’s opinion in 44 Liquor-
mart spoke for only four Justices, and no subsequent
Supreme Court majority has cited his opinion to sug-
gest that a state’s power to regulate commercial
speech 1s “concomitant” to its own power to regulate
transactions.

The plaintiffs do not fare any better with caselaw
from other circuits. Of the six cases the plaintiffs cite
from sister circuits, none turns on the issue of
whether the state itself must enact the underlying
criminal law as a prerequisite to regulating the re-
lated commercial speech. The closest those cases come
to supporting the plaintiffs’ theory is merely to quote
Justice Stevens’s line from 44 Liquormart without
any additional explanation.4 None of them addresses

4 See United States v. Philip Morris USA Inc., 566 F.3d 1095,
1142 (D.C. Cir. 2009) (cited Justice Stevens’s “concomitant” quo-
tation in 44 Liquormart; the outcome did not turn on which sov-
ereign regulated the underlying conduct); United States v.
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the question whether a state can regulate comercial
speech related to federally illegal transactions that
the state has not separately prohibited. And the plain-
tiffs’ single favorable reported state case— involving,
as here, advertising restrictions on marihuana in a
state permitting marihuana against a backdrop of
federal illegality—did not even mention 44 Liquor-
mart or the concomitant-power theory in its prong one
analysis. See Seattle Events v. State, 512 P.3d 926,
934—-35 (Wash. Ct. App. 2022) (applying Central Hud-
son prong one).

In the final analysis, a state’s ability to ban com-
mercial speech is “concomitant” to the unlawful sta-
tus of the underlying transaction. It s

Wenger, 427 F.3d 840, 846 (10th Cir. 2005) (quoted Justice Ste-
vens’s line from 44 Liquormart but included no additional lan-
guage suggesting a same-sovereign requirement; the case did
not turn on such a requirement); Conn. Bar Ass’n v. United
States, 620 F.3d 81, 94-95 (2d Cir. 2010) (included a bare recita-
tion of the 44 Liquormart line but did not turn on which sov-
ereign regulated the underlying conduct); Campbell v. Robb, 162
F. App’x 460, 469 (6th Cir. 2006) (quoted Justice Stevens in 44
Liquormart; did not turn on the same-sovereign question); see
also Katt v. Dykhouse, 983 F.2d 690 (6th Cir. 1992) (did not turn
on whether the state itself made the commercial conduct illegal);
Okla. Telecasters Ass’n v. Crisp, 699 F.2d 490 (10th Cir. 1983)
(merely held, in relevant part, that advertising restrictions are
not immune from First Amendment scrutiny just because the
state has broad power to regulate the underlying transactions),
rev’'d on other grounds sub nom. Cap. Cities Cable, Inc. v. Crisp,
467 U.S. 691 (1984).
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constitutionally irrelevant whether the state or the
federal government imposed the status of illegality.

B.

Contrary to the plaintiffs’ assertions, Bigelow uv.
Virginia, 421 U.S. 809 (1975), does not change that
analysis. Bigelow merely focuses the inquiry, teach-
ing that the relevant legal status is in the place where
the advertised transaction would occur. Thus, in Bi-
gelow, the Court held that Virginia could not ban ad-
vertising within its borders for abortion-related trans-
actions that would occur in New York because those
transactions were legal in New York. “[A State] may
not, under the guise of exercising internal police pow-
ers, bar a citizen of another State from disseminating
information about an activity that is legal in that
State.” Id. at 824—25.

Bigelow therefore clarifies the precise question in
Central Hudson prong one: whether a proposed trans-
action is legal under the laws of the jurisdiction where
it would occur. That necessarily and especially in-
cludes federal law because federal law is the law of
every United States jurisdiction.? Here, Mississippi
has restricted advertisements for transactions that
are illegal under federal law, which is the law of Mis-
sissippi.

5 U.S. CoONST. art. VI, cl. 2 (The Constitution, valid treaties,
and valid federal laws “shall be the supreme Law of the Land.”).
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Plaintiffs resist such an interpretation of Bigelow,
citing Dunagin v. City of Oxford, 718 F.2d 738 (5th
Cir. 1983) (en banc). That case involved a statewide
restriction on liquor advertising in a state with both
“wet” and “dry” counties. We rejected the state’s ar-
gument that liquor advertising could be banned on
the ground that it “promote[s] illegal activity.” Id.
at 742—43. But Dunagin does not alter the meaning
of Bigelow; it merely demonstrates that Bigelow ap-
plies to conflicting county, in addition to state, laws.
Like Bigelow and unlike this case, Dunagin addressed
a statewide advertising restriction covering transac-
tions that were legal under federal, state, and (some)
county law. Id. There was no federal (or, in Dunagin,
no state) backdrop of illegality as there is here.

The plaintiffs also glean support from a First Cir-
cuit case and a Ninth Circuit case applying Bigelow.
The former involved an advertisement that “promotes
activity which has been determined to be criminal in
all jurisdictions.” New England Accessories Trade
Ass’n, Inc. v. City of Nashua, 679 F.2d 1, 3 (1st Cir.
1982). The plaintiffs seize on a hypothetical that ap-
peared in dictum: “If New York, or some other state,
decided to legalize the sale and use of marijuana, New
Hampshire would have greater difficulty under Bige-
low [sic] prohibiting an advertisement suggesting
that the Big Apple was the place to get high on mari-
juana. But that is not the situation before us.” Id., 679
F.2d at 4. The New England Accessories court merely
purported to apply Bigelow, and it did not even men-
tion the backdrop of federal marihuana illegality.
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Neither that case nor Bigelow involved state authori-
zation of something illegal nationwide.

The Ninth Circuit case involved advertisements
for drug paraphernalia and conducted a straightfor-
ward application of Bigelow in the context of conflict-
ing laws among different states: “[T]he advertiser
who proposes a transaction in a state where the trans-
action is legal is promoting a legal activity. Its speech
deserves First Amendment protection.” Wash. Mer-
cantile Ass’n v. Williams, 733 F.2d 687, 691 (9th Cir.
1984). Again, the court merely restated the rule in Bi-
gelow that governs conflicting laws among different
states.

Under Central Hudson, viewed through the lens of
Bigelow, a state can ban commercial speech proposing
transactions within the state wherever those transac-
tions violate the law—including federal law, which is
the “supreme Law of the Land.” U.S. Const. art. VI,
cl. 2.

C.

Two reported state cases have squarely addressed
the question. The first supports the defendants’ posi-
tion. See Mont. Cannabis Indus. Ass’n v. State, 368
P.3d 1131 (Mont. 2016). As here, the plaintiffs chal-
lenged a state prohibition on medical-marihuana ad-
vertising where the state had passed a law authoriz-
ing medical-marihuana transactions. The court held
that the law did not violate the First Amendment be-
cause the use or possession of medical marihuana is
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not a “lawful activity” for purposes of Central Hudson.
Id. at 1150. The court employed a straightforward Su-
premacy Clause analysis to evaluate the legal status
of marihuana in Montana. Id. at 1149-50. Congress
has criminalized marihuana, the court reasoned, and
federal law is supreme over any state law to the con-
trary. Id. at 1150. “That a person possesses or uses
medical marijuana in compliance with the laws of his
or her state of residence provides no defense under the
federal law.” Id. (citing Gonzales v. Raich, 545 U.S. 1,
29 (2005)). The court concluded that “an activity that
1s not permitted by federal law—even if permitted by
state law—is not a ‘lawful activity’ within the mean-
ing of Central Hudson’s first factor.” Id.

In Seattle Events, the court reached the opposite
result, holding that the licensed sale of marihuana is
“lawful” for purposes of Central Hudson where states
have permitted its sale. The court’s brief analysis was
largely ipse dixit. First, the court marshaled no Su-
preme Court authority for its holding, citing only dic-
tum from New England Accessories and language
from Williams as the “existing case law support[ing]”
1ts conclusion. Seattle Events, 512 P.3d at 935. Sec-
ond, the court never engaged with the Montana
court’s reasoning. Rather, it distinguished Montana
Cannabis on the ground that that case involved only
a federal constitutional challenge, whereas the Wash-
ington plaintiffs brought both federal and state con-
stitutional claims. Id. The Seattle Events court ended
its analysis of prong one in conclusionary fashion:
“Because existing case law supports extending
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constitutional protections to advertising for activities
that are legal in the state where the trans- action
would occur, we hold that restricted marijuana adver-
tising from licensed retailers in Washington concerns
lawful activity.” Id. (citing New England Accessories
and Williams).

The reasoning in Seattle Events is not persuasive.
For example, the court observes at one point that
“[t]he sale of marijuana remains illegal under federal
law,” but it proceeds to hold that “the licensed sale of
marijuana is legal in Washington.” Id. Putting the
First Amendment issue aside, those two statements
are incongruous with the Supremacy Clause. Fur-
thermore, the sole reason the court felt free to disre-
gard the logic of Montana Cannabis was because that
case involved only a federal First Amendment claim.
That explanation makes little sense, however, be-
cause the Washington court explained that the same
Central Hudson analysis applied to both the state and
federal claims in that case. Id. at 932. Thus, the Seat-
tle Events court undercut the very basis on which it
distinguished Montana Cannabis, and it failed to
grapple with whether an activity that is illegal na-
tionwide can qualify as a “lawful activity” in any
state.

The reasoning in Montana Cannabis, which the
district court adopted here, 1s persuasive and disposi-
tive. That logic proceeds in three steps:

(1) Under Central Hudson, the First Amend-
ment permits a state to ban advertising of
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commercial activity that is illegal within
that state.6

(2) Marihuana, including medical marihuana, is
illegal in every state because it is illegal un-
der federal law; that some states permit ma-
rithuana as a matter of state policy does not
alter the nationwide application of federal
law.7

(3) Therefore, the First Amendment does not
preclude state bans on marihuana advertis-
ing.

The plaintiffs attack this reasoning as a Supremacy
Clause analysis instead of an application of First
Amendment principles. Not so. They are well-settled
First Amendment principles that implicate the Su-
premacy Clause in this case. Those principles permit
states to ban commercial speech about activities that
are not “lawful.” Cent. Hudson, 447 U.S. at 566. And
the Supremacy Clause defines what is “lawful” where
a valid federal law is involved. U.S. CONST. art. VI, cl.
2.

Here, the federal CSA prohibits marihuana (in-
cluding medical marihuana) in every state. The Su-
preme Court confirmed in Gonzales v. Raich that the

6 Cent. Hudson, 447 U.S. at 566; Bigelow, 421 U.S. at 824—
25.

7U.S. CONST. art. VI, cl. 2; Raich, 545 U.S. at 27-29 (holding
that the federal CSA validly criminalizes marihuana used for
“any purpose” nationwide) (emphasis in original).
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CSA is a valid exercise of Congress’s power under the
Commerce Clause, and it held that the Supremacy
Clause “unambiguously provides” that the federal
CSA governs even in states with more permissive ma-
rihuana laws.® Marihuana is illegal in every United
States jurisdiction, “any Thing in the . . . Laws of any
State to the Contrary notwithstanding.” U.S. CONST.
art. VI, cl. 2. Because marihuana is not a “lawful ac-
tivity” in Mississippi, the First Amendment poses no
obstacle to the state’s commercial-speech restrictions.

* % % * %

To qualify for First Amendment protection, com-
mercial speech must “at least concern lawful activity.”
Cent. Hudson, 447 U.S. at 566. Federal law criminal-
1izes medical marihuana in every state—including
Mississippi. Therefore, Mississippl’s commercial-
speech restrictions do not offend the First Amend-
ment.

The judgment of dismissal is AFFIRMED.

8 Raich, 545 U.S. at 27-29. Although plaintiffs suggest that
marihuana is “effectively legal at the federal level,” no such cat-
egory of “effectively legal” exists. Congressional funding and ex-
ecutive branch enforcement decisions do not alter the illegality
of marihuana under the CSA. See, e.g., United States v. McIn-
tosh, 833 F.3d 1163, 1179 n.5 (9th Cir. 2016) (O’Scannlain, J.)
(Despite Congress’ funding choices, “[tlhe CSA prohibits the
manufacture, distribution, and possession of marijuana. Any-
one in any state who possesses, distributes, or manufactures
marijuana for medical or recreational purposes (or attempts or
conspires to do so) is committing a federal crime.”).
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

CLARENCE COCROFT and TRU SOURCE
MEDICAL CANNABIS, LLC PLAINTIFFS

VS. CAUSE NO.: 3:23CV431-MPM-RP

CHRIS GRAHAM, in his official capacity as

the Commissioner of the Mississippi
Department of Revenue, RILEY NELSON,

in his official capacity as Chief of
Enforcement of the Mississippi Alcoholic
Beverage Control Bureau and DR. DANIEL

P. EDNEY, in his official capacity as State
Health Officer for State of Mississippi
Department of Health DEFENDANTS

ORDER

This cause comes before the court on the motion of
defendants Mississippi Department of Revenue
(“MDOR”) Commissioner Christopher Graham, Chief
of Enforcement of MDOR’s Alcohol Beverage Control
Bureau of Enforcement Riley Nelson, and the State
Health Officer for the Mississippi Department of
Health (‘M DOH?”) Dr. Daniel Edney, pursuant to Fed.
R. Civ. P. 12(b)(6), to dismiss this action filed against
them in their official capacities. Plaintiffs Tru Source
Medical Cannabis, LLC (“Tru Source”) and its owner
Clarence Cocroft have responded in opposition to the
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motion, and the court, having considered the memo-
randa and submissions of the parties, is prepared to
rule.

This i1s a First Amendment action arising from
what the plaintiffs allege to be violations of their free
speech rights by state laws and regulations which,
while legalizing medical marijuana in Mississippi,
prevent them from advertising on behalf of their med-
ical cannabis dispensary. The plaintiffs are precluded
by Eleventh Amendment immunity from seeking
monetary damages against the State of Mississippi in
federal court, and they have accordingly limited their
requested relief to declaratory and injunctive relief
against state officers based on alleged violations of
federal law, as authorized by Ex parte Young, 209
U.S. 123 (1908).

In their complaint, plaintiffs assert that, were it
not for the State’s restrictions on medical cannabis
advertising, they would engage in a variety of adver-
tisements for their business, including billboards,
“print advertising” and “broadcast advertising, in-
cluding television and radio.” [Complaint at 22].
Plaintiffs further allege that, in the absence of the
right to engage in such advertising like other busi-
nesses, they are severely hampered in their ability to
grow and profit from their enterprise. [Id.] In their
complaint, plaintiffs seek a declaratory judgment
that, “facially and as applied to” them and “all those
similarly situated,” the “ban violates the First
Amendment.” [Id. at 27]. Plaintiffs also request that
this Court issue a permanent injunction prohibiting
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the enforcement of the advertising ban by defendants
and their agents. Id.

Legislative and Regulatory History

Before addressing plaintiffs’ constitutional argu-
ments and requests for relief, this court will briefly
review the recent legislative enactments which have
given rise to this lawsuit. In 2022, the Mississippi
Legislature passed the Mississippi Medical Cannabis
Act (the “Act”), which authorized the production, sale,
and use of cannabis for medicinal purposes. See Miss.
Code Ann. § 41-137-1, et seq. In so doing, the Legis-
lature granted the Mississippi Department of Health
(“MDOH?”) the “ultimate authority for oversight of the
administration of the medical cannabis program,” in-
cluding the authority to, among other things, license
and regulate facilities and entities responsible for
growing, processing, transporting, testing, and dis-
posing of medical cannabis. Miss. Code Ann. § 41-137-
7(1), (3)(a)-(b); Miss. Code Ann. § 41-137-35(1). The
Act assigned another state agency, the Mississippi
Department of Revenue (“MDOR”), the duty of “li-
censing, inspection and oversight of medical cannabis
dispensaries.” Miss. Code Ann. § 41- 137-7(4); Miss.
Code Ann. § 41-137-35(1). The Act requires both
MDOH and MDOR to promulgate certain rules and
regulations “where relevant to the role” of each
agency in administering the medical cannabis pro-
gram. Miss. Code Ann. § 41-137-41(1).
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Of particular relevance to this case, the Act specif-
ically mandates the issuance of rules and regulations
which provide “[r]estrictions on the advertising, sign-
age, and display of medical cannabis[.]” Miss. Code
Ann. § 41-137-41(1)(d)(x). But the Act does not bar all
forms of marketing and branding. To the contrary, the
rules and regulations adopted under the statute “may
not prevent appropriate signs on the property of a dis-
pensary, listings in business directories, including
phone books, [or] listings in cannabis-related or med-
ical publications[.]” Id. Nor may the regulations pro-
hibit medical cannabis dispensaries (and other li-
censed entities) from displaying cannabis in their
“company logos and other branding activities,” oper-
ating a website with pictures of the products they sell,
or sponsoring “health or not-for-profit charity or ad-
vocacy events|.]” Id.

In exercising the authority granted to it by the
Legislature, MDOH has adopted regulations govern-
ing the advertising and marketing of medical canna-
bis. See 15 Miss. Admin. Code Pt. 22, Subpt. 3, R.
3.1.1, et seq. These regulations prohibit all medical
cannabis licensees, including dispensaries, from “ad-
vertising and marketing in any media[.]” 15 Miss. Ad-
min. Code Pt. 22, Subpt. 3, R. 3.2.1. This prohibition
applies to all forms of broadcast, electronic, and print
media. Id. It also applies to “[m]ass text/messaging
communications,” “[m]ass email communications,”
and advertising “in any manner that can be viewable
... [in] a public space[.]” Id. Finally, MDOH’s adver-
tising and marketing regulations bar licensees from
displaying their products in windows or places open
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to public view, as well as soliciting reviews, testimo-
nies, or endorsements from patients, caregivers, and
healthcare practitioners. Id.

However, the regulations do permit dispensaries
and other licensees to “participate in branding activi-
ties . . . in order to publicize their businesses[.]” 15
Miss. Admin. Code Pt. 22, Subpt. 3, R. 3.3.1. More spe-
cifically, dispensaries are allowed to create “a website
and/or social media presence that provides” their
“contact information, retail dispensing locations, and
a list of products available”; to be listed in phone
books and “cannabis-related or medical publications”;
and to sponsor “health or not-for-profit charity or ad-
vocacy events.” 15 Miss. Admin. Code Pt. 22, Subpt.
3, R. 3.3.2.

Analysis

Having discussed the nature of the statutes and
regulations at issue in this case, this court will now
address plaintiffs’ arguments that they infringe upon
their First Amendment rights. In doing so, this court
notes at the outset that, while the parties strongly dis-
agree regarding the proper interpretation of the law
in this context, they do appear to agree that this case
turns upon the proper interpretation and application
of the U.S. Supreme Court’s decision in Central Hud-
son Gas & Elec. Corp. v. Pub. Serv. Comm'n of New
York, 447 U.S. 557, 100 S. Ct. 2343 (1980). In Central
Hudson, the Supreme Court established a four-part
test for assessing the constitutionality of limitations
upon commercial speech, as follows:
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In commercial speech cases, then, a four-part anal-
ysis has developed. At the outset, we must deter-
mine whether the expression is protected by the
First Amendment. For commercial speech to come
within that provision, it at least must concern law-
ful activity and not be misleading. Next, we ask
whether the asserted governmental interest is sub-
stantial. If both inquiries yield positive answers,
we must determine whether the regulation directly
advances the governmental interest asserted, and
whether it 1s not more extensive than is necessary
to serve that interest.

Central Hudson, 447 U.S. at 566.

The parties further appear to agree that Central
Hudson’s applicability to this case turns upon the
proper interpretation of its initial requirement that
the speech in question “concern lawful activity.” Id. In
seeking dismissal of this case, the State argues that,
since the possession of marijuana remains illegal un-
der federal law, it does not constitute “lawful activity”
in Mississippi and that the State was accordingly
within its rights in greatly limiting cannabis adver-
tising. Specifically, the State argues that:

The proposed medical cannabis advertising Plain-
tiffs intend to undertake does not concern a lawful
activity. Cannabis (i.e., marijuana) is classified as
a Schedule I controlled substance. 21 U.S.C. §§
802(6), 812 (Schedule I)(c)(10). Under the Con-
trolled Substances Act, it 1s a crime to
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manufacture, distribute, dispense, or possess any
controlled substance, including cannabis. 21
U.S.C. §§ 841(a)(1), 844(a). Moreover, the Con-
trolled Substances Act criminalizes the advertis-
ing of cannabis or any other Schedule I drug. 21
U.S.C.A. § 843(c)(1) (prohibiting advertising that
“attempt[s] to propose or facilitate an actual trans-
action in a Schedule I controlled substance”); see
id. at (¢)(2)(A) (prohibiting internet advertising) &
(d)(1) (making any violation of advertising prohi-
bitions a crime punishable by up to four years’ im-
prisonment).

Given that dispensing, distributing, and pos-
sessing cannabis is a crime under federal law,
Plaintiffs’ proposed commercial speech does not
concern “lawful activity,” and is therefore not pro-
tected by the First Amendment.

[Brief at 7]. In its brief, the State insists that its deci-
sion to legalize medical cannabis under state law does
not alter its illegality under federal law, writing that:

Plaintiffs may argue that medical cannabis adver-
tising concerns lawful activity in Mississippi be-
cause the State has legalized medical cannabis.
However, the Controlled Substances Act prevails
over state law by virtue of the Supremacy Clause.
See U.S. Const. art. VI, cl. 2. Any activity that is
prohibited by federal law is necessarily unlawful,
irrespective of its legality under state law. Indeed,
state law provides no defense to a person who vio-
lates federal law by selling, using, or possessing a
controlled substance. See Gonzales v. Raich, 545
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U.S. 1, 29 (2005). Moreover, Plaintiffs have filed
suit in federal court and are seeking relief exclu-
sively under federal law. See Doc. 1 at 3, § 7 (not-
ing that they “bring this civil rights lawsuit pursu-
ant to the First and Fourteenth Amendments . . .
[and] 42 U.S.C. § 1983). It logically follows that
federal law controls whether Plaintiffs’ proposed
commercial speech concerns lawful activity. It
plainly does not concern lawful activity or a legal
product under federal law.

[Brief at 8].

This court agrees with the State’s argument in this
regard, and, in so doing, it finds particularly persua-
sive the primary authority upon which it relies in
seeking dismissal of this case. In its 2016 decision in
Montana Cannabis Industry Association v. State of
Montana, 368 P.3d 1131 (Mont. 2016), the Montana
Supreme Court rejected a First Amendment chal-
lenge to a state law prohibiting advertising by medi-
cal marijuana providers, holding that such advertis-
ing does not concern “lawful activity” and is thus not
entitled to First Amendment protection. Id. at 1148-
50. Specifically, the Montana Supreme Court held
that, “[b]Jecause federal law governs the analysis of
this issue, we conclude that an activity that is not per-
mitted by federal law—even if permitted by state
law—is not a ‘lawful activity’ within the meaning of
Central Hudson’s first factor.” Id. at 1150.
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This court does not believe that the Montana Su-
preme Court’s rationale is difficult to understand or
explain, since it is very difficult to argue that some-
thing which remains illegal under the supreme law of
the land constitutes “lawful activity.” In arguing oth-
erwise, plaintiffs write in their brief that:

But all of this—Iliterally all of it—say Defend-
ants, 1s illegal under federal law. See Defs.’Mem.
6-9. This, even as the federal government has all
but fully disavowed its own supposed prohibition.
Indeed, the federal government has declared—
first in 2014 and every year since—that it would
not expend any funds prosecuting state-legal
medical marijuana operations. See Compl. § 13
(citing United States v. McIntosh, 833 F.3d 1163,
1175-77 (9th Cir. 2016) (discussing the
Rohrabacher-Farr Amendment)). And just re-
cently, President Biden issued blanket pardons
for small-time marijuana possession or mariju-
ana use. It is in this context that the state of Mis-
sissippi asserts its authority to regulate speech—
that is, solely in reliance on a federal law that
Congress has said it will not enforce against
Plaintiffs and on the heels of blanket pardon ab-
solving all of its customers.

[Brief at 2-3].

Plaintiffs thus argue that Congress and President
Biden have “all but” made the possession of mariju-
ana lawful, which strikes this court as a tacit admis-
sion that it still remains illegal under federal law.
Plaintiffs’ citation to the Rohrabacher-Farr Amend-
ment does not alter this fact. A recent law journal
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article dealing with this Amendment describes it as
follows:

Since 2015, however, Congress has included a pro-
vision in their annual Consolidated Appropria-
tions Acts providing that “[n]one of the funds made
available under this Act to the Department of Jus-
tice may be used” to prevent any state who has le-
galized medical marijuana “from implementing
their own laws that authorize the use, distribu-
tion, possession, or cultivation of medical mariju-
ana.” The provision, commonly referred to as the
Rohrabacher-Farr Amendment because of its
sponsors, has listed a growing number of states
each year as states continue to legalize medical
marijuana. The most recently enacted version of
the amendment includes all but three states.
Courts are split on whether “strict compliance” or
“substantial compliance” with state law provisions
1s necessary to trigger the amendment's ban on the
use of federal funds to prosecute.

Tess A. Chaffee, We(Ed) the People: How A Broader
Interpretation of the Rohrabacher-Farr Amendment
Effectuates the Changing Social Policy Surrounding
Medical Marijuana, 91 U. Cin. L. Rev. 856, 857 (2023).

The Chaffee article thus notes that federal appel-
late courts have differed in their interpretation of the
legal effect of the Rohrabacher-Farr Amendment on
marijuana prosecutions, but this court does not re-
gard these differences as of significance in this case.
This 1s because, even under its most expansive
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interpretation, the Rohrabacher-Farr Amendment
concerns the budgetary priority which Congress chose
to assign to marijuana prosecutions, and it does not
constitute an attempt to make marijuana legal under
federal law. Stated differently, the Amendment re-
flects a Congressional determination, in allocating
limited budgetary funds over the past several years,
that providing money to the Justice Department to
prosecute marijuana users in states where it is legal
cannot be justified.

While this court is aware of no reason to suspect
that this Congressional determination will change an-
ytime soon, it is clearly not the same thing as making
marijuana legal under federal law. Indeed, while
Chaffee is clearly among those who support an expan-
sive interpretation of the Rohrabacher-Farr Amend-
ment, she notes herself that recent Congressional ef-
forts to legalize cannabis at the federal level have
failed. Specifically, Chaffee writes in her article that:

Today, marijuana remains classified as a Schedule
I drug despite research and numerous studies in-
dicating that marijuana holds significant pain-
and symptom-relieving properties. . . . [However,]
there have been repeated efforts to reschedule ma-
rijuana under the CSA. Most recently, the Mariju-
ana Opportunity Reinvestment and Expungement
Act, which was passed by the House of Represent-
atives in April 2022, would remove marijuana
from the list of scheduled substances under the
CSA and eliminate federal criminal penalties for
those engaged in the manufacture, distribution, or
possession of marijuana. Similarly, the Cannabis
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Administration and Opportunity Act, introduced
in the Senate in July 2022, would “decriminalize
and deschedule cannabis ... provide for reinvest-
ment in certain persons adversely impacted by the
War on Drugs, and ... provide for expungement of
certain cannabis offenses.”

Chaffee, U. Cin. L. Rev. at 863—64 (citation omitted).

Thus, even strong supporters of the legalization of
marijuana have acknowledged the simple reality
that, at least to date, all efforts to legalize marijuana
at the federal level have failed in Congress. That be-
ing the case, marijuana remains illegal under the su-
preme law of this land, and plaintiffs’ citations to the
Rohrabacher-Farr Amendment or to pardons issued
by President Biden do not alter this fact. This court
therefore fully agrees with the Montana Supreme
Court’s conclusion in Montana Cannabis that “an ac-
tivity that is not permitted by federal law—even if
permitted by state law—is not a ‘lawful activity’
within the meaning of Central Hudson’s first factor.”
Id.

In their brief, plaintiffs openly acknowledge that
Montana Cannabis constitutes adverse authority for
their position in this case, and they argue that this
court should be guided instead by a 2022 decision in
which a Washington appellate court found that mari-
juana advertising met the Central Hudson “lawful ac-
tivity” standard. See Seattle Events v. State, 22 Wash.
App. 2d 640, 656, 512 P.3d 926, 935 (2022). Plaintiffs
argue that Seattle Events’s rationale 1s more
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persuasive than that set forth in Montana Cannabis,
but, in so arguing, they ignore the fact that the Wash-
ington court itself distinguished that case from the
Montana holding on the following grounds:

In Montana Cannabis, the plaintiffs “rel[ied] ex-
clusively on federal law in their argument on this
issue” and did not bring a claim under the free
speech provision of the Montana Constitution. The
sale of marijuana remains illegal under federal
law. 21 U.S.C. §§ 812(c) sched. I(c)(10), 841. In ad-
dition to a challenge under the federal constitu-
tion, Seattle Events brought claims under the
state constitution, which invokes state law. There-
fore, this case is distinguishable from Montana
Cannabis, where the appellants relied solely on
the protections of the United States Constitution
and invoked only federal law.

Seattle Events, 22 Wash. App. 2d at 656. The Seattle
Events court thus found Montana Cannabis distin-
guishable because the plaintiffs in that case sought
relief solely under the U.S. Constitution, while the
plaintiffs in the case before it sought recovery under
the Washington Constitution’s free speech provisions
as well. Id. Without question, this case is far more
analogous to Montana Cannabis in this regard, since
the plaintiffs here seek recovery solely under federal
law.

Aside from the fact that the Washington Court of
Appeals itself regarded cases (such as this one) which
rely solely upon the U.S. Constitution as distinguish-
able, this court finds the basic analysis of the
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Montana Supreme Court in Montana Cannabis to be
sounder on its merits. In so stating, this court notes
its belief that, while the Washington court did cite two
federal appellate decisions as persuasive authority for
its conclusion that marijuana use constitutes “lawful
activity” under Central Hudson, these decisions are
fully distinguishable from this case. In particular, the
Seattle Events court relied upon what it acknowledged
to be “dicta” in the 1982 First Circuit decision of New
England Accessories Trade Ass'n, v. City of Nashua,
679 F.2d 1 (1st Cir. 1982) as well as certain language
in the Ninth Circuit’s decision in Washington Mercan-
tile Ass'n v. Williams, 733 F.2d 687, 691 (9th Cir.
1984).

This court has reviewed the federal appellate opin-
1ons in Nashua and Williams, and it seems clear that
each involved nothing more than those courts’ obser-
vations, in cases which bear little factual resemblance
to this one, regarding the impact of the U.S. Supreme
Court’s decision in Bigelow v. Virginia, 421 U.S. 809,
825, 95 S. Ct. 2222, 2234 (1975). The plaintiffs in this
case rely heavily upon Bigelow as well, writing in
their brief that:

[A]s the Supreme Court has made clear, the First
Amendment analysis focuses on whether a transac-
tion is legal under the laws of the state where it is pro-
posed, not whether it is illegal under the laws of an-
other jurisdiction. Bigelow v. Virginia, 421 U.S. 809
(1975) (striking down a ban on abortion-related ad-
vertisements in Virginia, as applied to a plaintiff ad-
vertising abortion services in New York, where abor-
tion was legal).
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[Brief at 5].

In the court’s view, there is a central logical and
factual weakness in plaintiffs’ argument quoted
above, and it demonstrates, perhaps more than any-
thing else, the central weakness of their position in
this case. By relying so heavily on Bigelow, plaintiffs
mvoke a U.S. Supreme Court decision which involved
the laws and rights existing between two states, New
York and Virginia, and they seek to apply that deci-
sion to the relationship between Mississippi and the
United States, as if they were the same thing. Clearly,
they are not. As noted in plaintiffs’ description above,
the Supreme Court in Bigelow struck down a ban on
abortion-related advertisements in Virginia, as ap-
plied to a plaintiff who advertised abortion services in
New York, where abortion was legal. Bigelow, 421
U.S. at 825. In so doing, the Supreme Court wrote
that:

A State does not acquire power or supervision over
the internal affairs of another State merely be-
cause the welfare and health of its own citizens
may be affected when they travel to that State. It
may seek to disseminate information so as to ena-
ble its citizens to make better informed decisions
when they leave. But it may not, under the guise
of exercising internal police powers, bar a citizen
of another State from disseminating information
about an activity that is legal in that State.

Id. at 824-25.
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It is thus plain that, in Bigelow, the U.S. Supreme
Court was considering the relative rights of two con-
stitutional equals, namely the states of New York and
Virginia. In their brief, plaintiffs appear to argue that
this court can simply substitute “Mississippi” and
“the United States” for “New York” and “Virginia”
and, having done so, apply Bigelow’s holding to this
case. In so arguing, plaintiffs ignore the fact that, as
two co-equal states, New York and Virginia have a
completely different legal and constitutional relation-
ship to each other than Mississippi has to the United
States, as the national sovereign. It seems clear that,
when it comes to conflicting laws, the federal govern-
ment is the “rock” to Mississippi’s “scissors,” which
renders Bigelow’s observations regarding the rights
and duties between co-equal states completely inap-
plicable in this case. As quoted above, plaintiffs cite
Bigelow for the proposition that “the First Amend-
ment analysis focuses on whether a transaction is le-
gal under the laws of the state where it is proposed,
not whether it is illegal under the laws of another ju-
risdiction.” [Brief at 5]. In this case, the only mariju-
ana laws at issue are those of Mississippi and the
United States, and, that being the case, plaintiffs’ ref-
erence to the “laws of another jurisdiction” can only
be understood to refer to federal law.

In the court’s view, the fact that plaintiffs refer to
the law of the United States as “the laws of another
jurisdiction” plainly illustrates the incorrectness of
their legal arguments in this case. Without question,
federal law is not the “law of another jurisdiction;” it
1s the supreme law in Mississippi, New York,
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Virginia, and every other state as well. As noted by
the U.S. Supreme Court:

Federalism, central to the constitutional design,
adopts the principle that both the National and
State Governments have elements of sovereignty
the other is bound to respect. From the existence
of two sovereigns follows the possibility that laws
can be in conflict or at cross-purposes. The Su-
premacy Clause provides a clear rule that federal
law “shall be the supreme Law of the Land; and
the Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any state
to the Contrary notwithstanding.” Art. VI, cl. 2.
Under this principle, Congress has the power to
preempt state law.

Arizona v. United States, 567 U.S. 387, 398-99, 132 S.
Ct. 2492, 2500 (2012)(citations omitted).

Bigelow did not deal with the unique status of fed-
eral law as the supreme law of the land,! and it seems
clear that, in citing that decision, the federal appellate
courts in Nashua and Williams did not do so either.
Indeed, none of these three federal appellate decisions
involved the situation present here, where federal law
specifically makes a particular activity illegal which is
legal under state law. That being the case, the federal
government’s unquestioned power under the

1 In so stating, this court notes that the events which gave
rise to the Bigelow litigation occurred in 1971, see Bigelow, 421
U.S. at 811, which was before the U.S. Supreme Court legalized
abortion at the federal level in Roe v. Wade, 410 U.S. 113, 165,
93 S. Ct. 705, 732 (1973).
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Supremacy Clause simply did not come into the picture
in Bigelow, Nashua and Williams, and any discussion
of the relative legality of particular activities in those
cases was clearly made in the context of the laws of
different states.

In the court’s view, the closest either decision came
to suggesting otherwise was the First Circuit’s state-
ment in dicta in Nashua that:

If New York, or some other state, decided to legalize
the sale and use of marijuana, New Hampshire
would have greater difficulty under Bigelow prohib-
iting an advertisement suggesting that the Big Ap-
ple was the place to get high on marijuana. But that
is not the situation before us.

Nashua, 679 F.2d at 4. It appears to this court that, in
seeking to make a particular point in dicta, the First
Circuit in Nashua may have chosen a poor hypothet-
1cal, apparently overlooking the fact that marijuana is
llegal under federal law. In so stating, this court notes
that the existence and impact of the Supremacy Clause
1s hardly a controversial point, as the First Circuit it-
self has fully acknowledged. See Maine Forest Prod.
Council v. Cormier, 51 F.4th 1, 6 (1st Cir. 2022).

This court believes that, if the First Circuit had at
least mentioned the existence of federal laws crimi-
nalizing marijuana in its hypothetical, then it might
carry at least some weight as persuasive authority in
this context. As it stands, however, it appears that the
First Circuit was not even thinking of the existence of
federal marijuana laws in crafting its hypothetical; if



37a
Appendix B

it was, then it certainly did not give any indication of
such in the language it used. That being the case, this
court believes that to utilize this hypothetical as a ba-
sis for ignoring the clear language of the Supremacy
Clause would be very difficult to justify. That aside,
the hypothetical which the First Circuit posited,
namely a New Hampshire “advertisement suggesting
that the Big Apple was the place to get high on mari-
juana” bears no resemblance to any of the potential
advertising which is at i1ssue in this case and involves
one state “stepping on the toes” of another in such a
manner as to arguably raise concerns under Bigelow.
No prospective advertising of a remotely comparable
nature is at issue in this case

This court therefore regards this particular sen-
tence in Nashua as little more than judicial hypothe-
sizing in dicta regarding an issue not before that
court. There are good reasons why such dicta carry no
precedential weight, since courts in general tend to be
less precise and careful in making statements in dicta
regarding issues which are not before them. The
Washington appellate court in Seattle Events openly
acknowledged that the hypothetical in Nashua was
dicta, id. at 654, and the language of the hypothetical
suggests that the First Circuit was simply trying to
give an example of conflicting state laws without even
considering the existence or impact of federal laws
which make marijuana illegal. The Ninth Circuit’s de-
cision in Williams similarly strikes this court as
clearly dealing with conflicting laws of different
states, and not conflicting state and federal law. In-
deed, in finding Williams persuasive, the Washington
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Court of Appeals cited the Ninth Circuit’s statement
that:

Sale or delivery of drug paraphernalia is illegal in
Washington, so advertisements for sales in or mail
orders from Washington are unprotected speech.
In contrast, the advertiser who proposes a trans-
action in a state where the transaction is legal is
promoting a legal activity. Its speech deserves
First Amendment protection.

Seattle Events, 22 Wash. App. at 655, citing Williams,
733 F.2d at 691. This court has no disagreement with
this language chosen by the Ninth Circuit, but it
clearly involves the conflicting laws of two different
states and says nothing about the situation in this
case, namely conflicting state and federal law.

This court therefore believes that the Washington
appellate court in Seattle Events made a poor choice
in citing these two federal appellate decisions as sup-
porting a conclusion that something which is unlaw-
ful under federal law may be properly considered
“lawful activity” in any state. The basic language of
the Supremacy Clause, quoted above, makes it clear
that this proposition is an untenable one, since what-
ever 1s unlawful under federal law is necessarily un-
lawful in every state. This is true even if the federal
government has made a policy decision not to actively
enforce a particular federal law, since basic legality
and prosecutorial discretion are two different things.
As discussed previously, efforts have recently been
made in Congress to make marijuana legal under fed-
eral law, but those efforts have failed. This court
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therefore concludes that the Montana Supreme Court
correctly held in Montana Cannabis that, inasmuch
as marijuana remains illegal under federal law today,
it cannot be considered “lawful activity” within the
meaning of Central Hudson. This court therefore
agrees with defendants that plaintiffs’ complaint in
this case fails to assert a proper First Amendment
claim and must be dismissed.

Further Concerns About Exercising Federal
Injunctive Power In This Case

While this court’s conclusion that marijuana usage
is not “lawful activity” is, standing alone, sufficient
reason to dismiss this action, it notes for the record
that it would have serious federalism concerns about
exercising its injunctive authority in the manner urged
by plaintiffs, even if First Amendment principles argu-
ably allowed it to do so. In so stating, this court empha-
sizes that, when a district court utilizes its injunctive
power to order state officials to take actions which are
contrary to their own state’s laws, it is engaging in a
very powerful exercise of federal judicial authority,
which counsels caution and discretion in the exercise
of that power.

This court believes that caution is particularly war-
ranted here, considering the extraordinarily powerful
impact of any order permitting plaintiffs, and others
like them, to fill the airwaves in Mississippi with can-
nabis advertisements of the sort which the Mississippi
Legislature specifically disapproved of in promulgat-
ing the Act. Thus, while this court regards the federal-
ism principles and precedent which apply in this
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context as being less clear than the rather straight-for-
ward analysis applicable to the Central Hudson issues,
it believes that they are too important not to at least
mention in this order.

In introducing the Supreme Court precedent which
applies in this context, this court notes that it is no
great mystery why the plaintiffs in this case sought re-
covery exclusively under federal law, even though the
plaintiffs in the Seattle Events also sought recovery un-
der state law. The reason is that, in light of U.S. Su-
preme Court precedent, they had no choice in the mat-
ter, at least if they wanted to proceed in federal, rather
than state, court. Indeed, while the Mississippi Consti-
tution does include a freedom of speech provision, see
Mississippi Constitution Article 3, Section 13, this
court lacks authority under U.S. Supreme Court prec-
edent to order state officers to take any actions to com-
ply with it. This is because, in the 1984 decision of
Pennhurst State Sch. & Hosp. v. Halderman, the U.S.
Supreme Court made it clear that the Eleventh
Amendment immunity enjoyed by the states prevents
a federal court from ordering Ex parte Young-style in-
junctive relief against state officers on the basis of
state, rather than federal, law. Id., 465 U.S. 89, 104 S.
Ct. 900 (1984).

In concluding that federal courts were barred from
ordering such relief, the Supreme Court in Pennhurst
made certain observations, emanating from federalism
concerns, regarding the limitations of federal judicial
power vis a vis the states. In particular, the Supreme
Court in Pennhurst wrote that:
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The Court also has recognized, however, that the
need to promote the supremacy of federal law must
be accommodated to the constitutional immunity
of the States. ... This need to reconcile competing
interests is wholly absent, however, when a plain-
tiff alleges that a state official has violated state
law. In such a case the entire basis for the doctrine
of Young and Edelman disappears. A federal
court's grant of relief against state officials on the
basis of state law, whether prospective or retroac-
tive, does not vindicate the supreme authority of
federal law. On the contrary, it is difficult to think
of a greater intrusion on state sovereignty than
when a federal court instructs state officials on
how to conform their conduct to state law. Such a
result conflicts directly with the principles of fed-
eralism that underlie the Eleventh Amendment.
We conclude that Young and Edelman are inappli-
cable in a suit against state officials on the basis
of state law.

Pennhurst State Sch. & Hosp. v. Halderman, 465
U.S. at 105-06.

This court believes that Pennhurst's admonition
against federal courts making unwarranted “intru-
sion[s] on state sovereignty” casts a lengthy shadow
over the recovery plaintiffs seek in this case. In so
stating, this court notes that plaintiffs would have
this court order the State of Mississippi, through its
officers, to do something which strongly infringes
upon its Legislature’s policy evaluations regarding
the circumstances in which it was willing to make a
very cautious entry into the legalization of marijuana
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in this state. Legalizing marijuana was, of course, not
something that Mississippi was required to do at all,
and it is not at all clear to this court that it would have
chosen to do so if it had known that, soon afterwards,
a federal judge would order it to permit a form of ad-
vertising of which it so clearly disapproves. Indeed,
this court can discern very rational reasons why a
Legislature which was willing to allow sick individu-
als to use cannabis in the privacy of their own homes
would nevertheless have recoiled from having the air-
waves and public billboards filled with marijuana ad-
vertisements which would inevitably be seen by chil-
dren and other vulnerable citizens.

As noted previously, plaintiffs candidly admit in
their complaint that, if they were to prevail in this
lawsuit, they would advertise their cannabis business
through, among other things, “billboards” and “broad-
cast advertising, including television and radio.”
[Complaint at 22].

This is a result which the Mississippi Legislature
was clearly eager to avoid, inasmuch as it specifically
forbade it from occurring. This court submits that not
all intrusions upon state sovereignty are the same,
and, if it were considering a request for injunctive re-
lief which merely impacted the rights of one or a small
number of individuals, then it would not regard the
federalism concerns as being as pressing as they are
in this case. As it stands, however, the plaintiffs
would have this court make an extraordinarily pow-
erful exercise of federal judicial authority which, if
implemented, would effectively prevent the Missis-
sippi Legislature from exercising its best judgment
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regarding how to provide for the health and safety of
its citizens.

This court can discern no federal interest which
would justify the drastic intrusion upon state sover-
eignty urged by the plaintiffs in this case. This is par-
ticularly true considering the fact that, by legalizing
marijuana to any degree, the Mississippi Legislature
has gone further than Congress itself has been willing
to go. In light of this fact, on what basis would a fed-
eral court tell the Mississippi Legislature that it was
not entitled to dip its toe into the legalization of ma-
rijuana, but, instead, had to dive headfirst into it? The
intrusion upon state sovereignty urged by plaintiffs in
this case would serve to fundamentally change the na-
ture of the careful legislation which the Mississippi
Legislature thought it was enacting, and it would do
so in a manner which would have unpredictable soci-
etal impacts. Indeed, this court believes that the Leg-
islature could have reasonably feared that permitting
cannabis merchants to fill the airwaves with adver-
tisements would tend to “move the needle” towards
greater societal acceptance of drug use in general. Af-
ter all, if something is permitted to be openly adver-
tised over the airwaves, would this not lead children
and others to conclude that it is more or less harm-
less? It seems likely to this court that concerns of this
nature were paramount in leading the Legislature to
bar cannabis advertising in the first place, and this
court is extremely reluctant to take any action to dis-
turb the State of Mississippi’s evaluation of how best
to promote the safety and welfare of its citizens. Thus,
while the Central Hudson issues in this case seem
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clear enough, this court regards federalism and sim-
ple judicial responsibility concerns as constituting an
additional reason counseling against the relief sought
by plaintiffs in this case.

Additional cause for hesitation arises from the
Fifth Circuit’s admonition that “[i]t is well settled
that equity will not lend its aid to the perpetration of
criminal acts.” Cartlidge v. Rainey, 168 F.2d 841, 845
(5th Cir. 1948). In Cartlidge, the Fifth Circuit re-
versed a district court’s award of an injunction which
prevented Texas officials from seizing alcohol being
transported in Texas, contrary to state law. Cartlidge,
168 F.2d at 844-45. In seeking a federal court injunc-
tion, the plaintiff argued that this seizure was uncon-
stitutional as an undue burden on interstate com-
merce, id., but the Fifth Circuit concluded that the
district court should not have used its equitable power
to facilitate acts which were criminal. Of course, Cart-
lidge was decided long ago and involved quite differ-
ent facts from this case, and it is far from a foregone
conclusion that the Fifth Circuit would find it appli-
cable here. However, this court believes that defend-
ants do have a reasonable argument that, by using its
injunctive power to mandate that plaintiffs be allowed
to advertise their cannabis products, it would be offer-
ing “aid in the perpetration of criminal acts” contrary
to the Fifth Circuit’s admonition against doing so.
This court regards Cartlidge as one additional reason
not to grant the injunctive relief sought by plaintiffs
in this case, even assuming that it does not, standing
alone, constitute sufficient basis to decline to do so. At
the end of the day, there are a myriad of reasons,
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discussed above, why this court does not believe that
granting plaintiffs the relief they seek would be either
lawful or judicially responsible, and defendants’ mo-
tion to dismiss will accordingly be granted.

It 1s therefore ordered that defendants’ motion to
dismiss 1s granted.

A separate judgment will be entered this date,
pursuant to Fed. R. Civ. P. 58.

This, the 22nd day of January, 2024.

/s/ Michael P. Mills

UNITED STATES DISTRICT
JUDGE NORTHERN DISTRICT
OF MISSISSIPPI




