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B. More Favorable Treatment of Comparable Secular Activity.

111. While the Armed Services have categorically denied all or nearly
all religious exemptions, they have granted thousands of medical and
administrative exemptions. Statistics like those in Table 2 below have led
several courts to conclude that Military Defendants have violated RFRA, as
discrimination against, and hostility to, religious exercise are the only
plausible explanation for the difference in treatment between religious
exercise and comparable secular activity (i.e., medical and administrative
exemptions). See, e.g., Air Force Officer, 2021 WL 468799, at *7 (“At bottom,
Defendants simply don’t explain why they have a compelling interest in

Plaintiff being vaccinated while so many other Air Force service members are

not.”).
Table 2: Medical & Administrative Exemptions Granted
Armed Service Medical Exemptions Administrative Exemptions ‘
Permanent Temporary Permanent Temporary
Air Force UNKNOWN 1,513 2,314
Army 6 2,106 NOT REPORTED
Coast Guard 4 6 NOT REPORTED
Marine Corps 21 232 321 78
Navy 11 252 460 35

C. Refusal To Consider Any Alternatives To 100% Vaccination.

112. The Secretary’s position there are no reasonable alternatives to

discharging chaplains and thereby harming the Services is absurd and
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illogical. He first argues unvaccinated chaplains (or other non-vaccinated
service persons) are potential COVID carriers or a threat to those who are
vaccinated and then argues at the same time the vaccinated are a threat to the
unvaccinated. That’s absurd because the COVID-19 vaccine does not
completely protect or vaccinate those who have taken it from future COVID-19
infections nor prevent them from becoming COVID transmitters; protection of
the force cannot be a valid compelling government purpose under the
circumstances because the vaccines do not prevent the spread of COVID-19
because they cannot prevent infection of, or transmission by, fully vaccinated
service members. See generally infra Section VIII.

113. If an unvaccinated chaplain were to get COVID, they would lose at
most 5 to 10 days of time at work while in quarantine, but then would be back
at work. On its face, that scenario shows treating and keeping such a chaplain
1s a much more reasonable, rational, cost effective and mission preserving
alternative than throwing the chaplain out of the service because the Service
has not lost a dedicated chaplain with years of experience, often in highly
specialized training in areas for which the Service has great need and will not
increase the shortage of chaplains. The Services all report chaplain shortages
and difficulty in recruiting. Failure to keep them needlessly degrades the

Services’ ability to provide chaplains, a constitutional duty.
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121. Form Letters & “Magic Words.” Military Defendants have
violated RFRA insofar as they have “rubber stamped” denials on Plaintiffs
RAR requests and/or appeals using the same “magic words,” formulaic
language, and theoretical speculation, without any individualized evaluation
“to the person” required by RFRA or consideration of mission impact required
by service regulations. Navy SEAL 1 PI Order, 2022 WL 534459, at *18.
A cursory review of the attached denial letters show that the letters issued by
each service are nearly identical form letters that include a sentence or two
that mentions Plaintiffs’ role as a Chaplain, and these sentences are nearly
identical for all Chaplains in a given service, just with different names, dates
and positions inserted.16

122. With respect to the asserted compelling governmental interest, the

RAR and appeal denial letters simply recite the same set of interests, in

16 For example the Air Force RAR Denial Letters all include three paragraphs, where
the first and third paragraphs are identical, while the second paragraph is nearly
1dentical except that it includes an additional one or two pre-written sentences that
reference the applicant’s position, but are in fact nearly identical as well. See Ex. 1,
Barfield, Brobst, Jackson, and Layfield RAR Denial Letter (attached to Declarations).
The Navy’s RAR denial letters are also nearly identical with the same number of
paragraphs and sub-paragraphs, using the same boilerplate language throughout,
reciting the same compelling interest and least restrictive means language, and
reaching the same conclusion — denial — for all applicants. Cf. Alvarado RAR Denial
Letter, Cox RAR Denial Letter, Eastman RAR Denial Letter, etc. (all attached to
respective declarations).
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are facing training, duty and travel restrictions—including restrictions on
attending their Chaplain Endorser-mandated conferences and training (e.g.,
Plaintiffs Henderson, Lee, and Nelson), in violation of Service regulations—
which prevents them from performing their current ministry duties, training
to maintain qualifications for their current positions, and/or remaining an
approved Chaplain. Due to their vaccination status, all Plaintiffs are prevented
from PCS and taking new assignments, leaving them and their families in a
state of limbo; in some case, Plaintiffs and their families are stranded outside
the United States without the ability to return home (e.g., Plaintiffs Pak,
Shour, and Troyer). See generally supra Y9 28-58. They will face further
actions, up to and including termination, separation, loss of retirement, VA or
other post-separation benefits, and permanent damage to their reputation and
employment prospects resulting from a court martial and/or dishonorable
discharge.

143. Nearly all Plaintiffs have received negative counseling statements,
letters of reprimand (up to and including GOMAR), adverse FITREPs and/or
other negative evaluations preventing them from advancement or promotion.
Moreover, all or nearly all Plaintiffs face a general discharge, rather than a full
honorable discharge, which will deprive them of VA, GI Bill and other
retirement benefits to which they are would normally be entitled, and will

prevent them from obtaining civilian employment as a chaplain. Further, the
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149. The class also includes those chaplains whose RAR requests and/or
their appeals of the denials of their RARs have been submitted but not yet
rejected because the whole process is, as numerous district courts have found,
merely “theater” or a sham. Navy SEALs 1-26, 2022 WL 34443, at *1; see also
Air Force Officer, 2022 WL 468799, at *1 (same).

150. Constructively Discharged Chaplains’ Sub-Class. The first
subclass is chaplains in the class who are being constructively discharged.
These are chaplains who have accrued sufficient time to retire, e.g., CH (COL)
James Lee, or are within months of accruing sufficient time to retire and have
been told to either retire or risk being subject to disciplinary action for refusing
to be vaccinated by an emergency use only vaccine followed by being discharged
with a less than honorable discharge, losing their retirement rights and
benefits already accrued by their 20 or more years of service, and other rights
including most, if not all, VA benefits. The discharge and punitive disciplinary
actions will mar such plaintiffs’ reputation for life for following their
conscience, a right § 533 protects and for exercising their right to seek a
religious accommodation.

151. This subclass does not wish to retire, have submitted RARs that
were denied along with the appeal of their denied RARs but are being forced
to retire in response to the Secretary’s draconian threat to either retire or

forfeit everything that they have worked for their entire careers because they
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favorably than religious exemptions. As shown in Table 1 above, out of roughly
25,000 RARs, somewhere between 0.00% and 0.03% (i.e., eight of over 25,000,
and those appear to have been granted only to service members separating
from the service), while on the other hand, Table 2 shows that thousands of
medical and administrative exemptions have been granted. See supra Section
VI.A, Table 1 & Section VI.B, Table 2.

197. Plaintiffs have presented prima facie—and undisputable—
evidence that Defendants have substantially burdened their exercise of
religion, which triggers strict scrutiny where the government bears the burden
of proving that its policies satisfy strict scrutiny. O Centro, 546 U.S. at 429.
“Because the mandate treats those with secular exemptions more favorably
than those seeking religious exemptions, strict scrutiny is triggered.” Navy
SEALs 1-26, at *9. RFRA thus presents a “high bar” to justify substantially
burdening free exercise, and “[t]his already high bar is raised even higher
[wlhere a regulation already provides an exception from the law for a
particular group.” Navy SEALs 1-26 Stay Order, at *10 (citations and internal
quotations omitted). Defendants fail to meet this high bar for either of the two
prongs of the strict scrutiny analysis.

198. While “[s]temming the spread of COVID-19 is unquestionably a
compelling interest,” Cuomo, 141 S. Ct. at 67, “its limits are finite.” Navy

SEALs 1-26, at *10. The government cannot rely on “broadly formulated
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critical to the development of the vaccines, they refuse to participate or support
this evil. See supra 9 115 & 118-119.

229. Military Defendants have not granted any of Plaintiffs’ religious
accommodation requests, and every Plaintiff who has received a decision has
been denied. Several have also had their appeals have been denied as well. See
Section VI.A. In issuing these denials, Defendants are unlawfully denied
Plaintiffs’ requests for accommodation of their sincerely held religious beliefs.

230. Military Defendants’ rules and policies governing religious
accommodations—uniformly denying and granting zero exemptions (or close
enough to zero to amount to a rounding error—are neither neutral nor
generally applicable because they “single out ... for harsh[er] treatment,”
Cuomo, 141 S. Ct. at 66, those who choose to remain unvaccinated for religious
reasons than those who seek to remain vaccinated for secular treatment. The
numbers in Table 1 and Table 2 speak for themselves, with thousands of
medical and administrative exemptions granted, compared to a mere handful
of religious accommodations for service members who will not remain in the
service. Even if the comparison is limited to permanent medical exemptions—
which necessarily excludes any administrative exemptions for those on
terminal leave or in the separation process—the number of such exemptions is
still several times larger than those granted religious accommodations. “No

matter how small the number of secular exemptions by comparison, any
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procedure that provides immunity to one that merely provides “protection” or
lessens the severity of a symptom (i.e., like any other therapy). See Ex. 8, CDC
FOIA Responses. The CDC FOIA Responses confirm that the CDC did so
because it recognized that the public was well aware that the Pfizer/BioNTech
and Moderna mRNA COVID-19 treatments did not provide immunity, and the
redefinition was a transparent attempt to use its authority to deceive the
public. See generally Ex. 8 & Section VIII.

244. Further, the CDC changed the definition from that set forth in
statutes defining vaccines and recognized in Supreme Court precedents as a
significant exception to the fundamental right to refuse medical treatment and
against battery more generally. The US Supreme Court has recognized a
“general liberty interest in refusing medical treatment.” Cruzan v. Dir., Mo.
Dep’t of Health, 497 U.S. 261, 278, 110 S. Ct. 2841, 2851 (1990). It has also
recognized that the forcible injection of medication into a nonconsenting
person’s body represents a substantial interference with that person’s liberty.
Washington v. Harper, 494 U.S. 210, 229, 110 S. Ct. 1028, 1041, 108 L.Ed.2d
178, 203 (1990), see also id. at 223 (further acknowledging in dicta that, outside
of the prison context, the right to refuse treatment would be a “fundamental

right” subject to strict scrutiny).26 Thus, in doing so, the CDC sought to

26 Although Cruzan was decided under the due process clause of the Fourteenth
Amendment, the Supreme Court has long held that the same substantive due process
analysis applied to the states under the due process clause of the Fourteenth
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IN THE MATTER OF THE VACCINE MANDATE CHALLENGE

DECLARATION OF Chaplain (CPT) Andrew Hirko

Pursuant to 28 U.S.C. §1746, I, Andrew Michael Hirko declare as follows:

1. My name is Andrew Hirko. I am over 18 years of age and have personal knowledge of
and am competent to testify on the matters stated herein.

2. I make this declaration in support of my challenge to the Department of Defense and
Department of The US Army mandates requiring that I be vaccinated against COVID-19. All
statements made in this Declaration are true to the best of my own personal knowledge.

3. I currently reside at ||| Fort Campbell, KY 42223. My
home of record and where I am domiciled is St. Augustine, St. John’s County, Florida.

4. I am an active duty chaplain in the United States Army serving at the rank of Captain. I
am currently assigned to the 1-502D IN REGT, 2BCT, 101ST ABN DIV (AASLT)
BLDG 7071 Fort Campbell, KY 42223.

5. I began my military service on 21 JAN 2021 when I started my training at Chaplain
Basic Officer Leadership Course (CHBOLC). I was commissioned on 21 JAN 2021 and
entered active duty on 21 JAN 2021.

6. I have approximately 14 Months years of service as of March 1,2022.

8. I have received the following a coin from the Chief of Chaplains (Maj. General for
my work at CHBOLC and I was ranked the #1 active duty chaplain in my CHBOLC class
that graduated in April 2021.

9. I submitted my Religious Accommodation Request (RAR) (or Religious exemption) at
Exhibit 1 asking to be excused from the Army’s COVID-19 vaccine mandate based on my

sincerely held religious beliefs. A summary of those reasons follows: My Religious
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accommodation and appeal is on the grounds that the COVID-19 vaccinations: a) utilize
mRNA’s unscriptural design; b) utilize aborted fetal tissue during the testing phase and ¢)
the long term side effects are unknown. Also the current short term side effects from the
current COVID vaccines (d) do present a real adverse impact to force readiness. DoD data
suggests three-fold and 10-fold increased risk of cancer and neurological disorders,
respectively, during COVID vaccine implementation. Additionally, a recent peer-review
study from Lund University shows the mRNA Covid-19 vaccine does become DNA in liver
cell. All of these facts violate my conscience.

Scripturally, this appeal is based on my strong Christian belief that: a) all humans
are made in the image of God (Genesis 1:27); b) God creates humans who, have meaning
even in the womb. (Psalm 139:13); c¢) I am fearfully and wonderfully made (Psalm 139:14)
and my physical body is created by God and is the temple of the Holy Spirit (1 Corinthians
6:19-20). My Denominational Endorser also affirms that my objection is based on my firm
religious beliefs.

10. My RAR was denied on Feb 23, 2022 but I wasn’t notified until March 15, 2022
Exhibit 2. T submitted my RAR appeal, Exhibit 3, on March 17, 2022, which is “still pending.”
I believe the appeal should be approved because Chaplains like myself, play a vital role in
maintaining this all-important structure. One of the main roles of a chaplain is to provide
pastoral counsel support to Soldiers of all faiths enabling them through counsel and
encouragement, to act according to their conscience, especially when faced with apparent
conflicts between doing what is right and following orders. Forcing chaplains to violate
their own conscience renders them effectively useless to the men and women who look to
them for support in maintaining their moral integrity. Congress has clearly demonstrated

its intent to specially protect chaplains’ rights of conscience in Section 533 of the National
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Defense Authorization Act of 2013. Forcing me to take a COVID-19 vaccine against my
conscience tramples on this clear Congressional intent and severely undermines the
effectiveness of my chaplaincy. Reference DoDI 1300.17, Religious Liberty in the Military
Servicesl.2.e states that the “burden of proof is placed upon the Department of Defense
(DoD) Component, not the individual requesting the exemption” to show that the
requirement to vaccinate is “the least restrictive means of furthering that compelling
governmental interest. In fact, the denial is the most means of furthering the supposed
governmental interest. Having been effectually accommodated for the past 14 months of
the pandemic (since I joined the Army), the Chain of Command’s claim that least
restrictive means short of vaccination (social distancing, mask wearing, testing) are not
sufficient to the furtherance of compelling governmental interests, is untrue. I am
successfully exercising these least restrictive means to complete all my duties; to not pose
any transmission health risk to others; to remain healthily force ready; and to continuously
support mission accomplishment. I also have natural immunity from contracting the virus
which, the CDC has stated is superior to the vaccine.

11. As stated above I have a serious conviction about taking vaccines that may alter my
DNA. A recent peer-review study from Lund University shows the mRNA Covid-19
vaccine does become DNA in liver cell. This facts violates my conscience.

12.  Thave been absolutely denied the presumption of natural immunity established by AR
40-562. The following retaliatory, career damaging, negative, punitive or administrative actions
have been taken against me for refusing the alleged COVID vaccine and requesting a religious
accommodation request:

I was removed at the last minute from our unit’s external evaluation training at the Joint

Readiness Training Center (JRTC). All of the unvaccinated soldiers including myself were
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removed at the last minute for maximum embarrassment and coercion. This left our unit
without a chaplain and without a plan for religious support because it was done within
hours of us leaving for training. During that training period I was also denied leave to go
pursue other job opportunities because of the prospect of being kicked out of the Army.
This leave was then approved at 1900 on the first day that I requested after had already
cancelled my flights. Additionally, I am required to submit a robust leave packet anytime
that I want to take leave. This leave packet has to go through the division surgeon and be
approved by the Brigade Commander. Also I have be publically and privately ridiculed
and questions by other chaplains questioning the sincerity of my convictions. My wife and
children have been deeply affected through this process of taking a stand against the
vaccine. My wife has severe anxiety about me not being able to provide for my family and
she cries on a daily basis due to the stress of the situation. There have been many situations
that she has been excluded from chaplain’s wife’s events because they know that I am not
vaccinated. My children have been under great stress because they have been told that we
are going to get kicked out of the Army. Overall, this process has caused great angst,
anxiety and stress on our marriage and or lives.

I deeply desire to continue to serve my country, and support and defend its sovereign
Constitution, as I have for the last 14 months. I respectfully request that this appeal be
approved, so that I may continue to honor my God and patriotically serve my country. If
approved, the Army will retain a passionate chaplain and leader with over 20 years of ministry
training, and experience. If denied, I may be involuntarily separated due to my sincerely held

religious beliefs.
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and vocation—which for chaplains is the free exercise of their religion—when they were directed
to discourage or dissuade service members not to submit RARs; were removed from religious
review teams (“RRTs”); and prohibited from conducting RARs reviews. Plaintiff chaplains
suffered other forms of retaliation and adverse actions merely for submitting an RAR or even
expressing their own religious objections; expressing sympathy for other with such objections; or
advising service members of their rights to seek religious accommodations.*® Plaintiffs’ chain of
command consistently drove home the message that no RARs would be granted (or if they were
that the service member would be discharged).*®

15. Defendants have also attempted to coerce and coopt chaplains to be complicit in
these constitutional violations—"“weaponiz[ing] the Chaplain Corps against its own core
function,” ECF 56-10, Schrader Decl., § 17—nby giving them “script[s]” for interviews to dismiss
service members’ religious objections;?° to “parrot” the government-endorsed position, see ECF
1-3, Schnetz Decl.,  18; and to convince them their sincerely held religious objections are instead

political, not religious in nature, insincere or invalid.?

18 See Compl. 11 103 & 117; Ex. 11 (Plaintiffs Fussell, Gentilhomme, Nelson & Schnetz removed
from RAR process); ECF 1-2, Brown Decl., 1 15 (reprimanded for assisting service members with
RARs); ECF 1-3, Cox Decl., 1 32 (removed from position and put on unpaid status on October 1,
2021, after expressing religious objections).

19 See, e.g., ECF 1-2, Brown Decl., § 15 (“It has been disheartening to hear from Command and
Chaplain leadership that none of the religious accommodations will be approved and even they
were that we would still be discharge from service.”); ECF 1-3, Young Decl., | 18.v (informed
that his RAR “would certainly result in failure, i.e., expulsion from the military,” and that the RAR
process was “intended to achieve 100% compliance,” i.e., no religious exemptions).

20 See, e.g., ECF 1-3, Young Decl., T 18.s (“From the high level of the branch, chaplains were
coached and resourced from a pro-vaccine viewpoint on how to combat potential vaccine
‘refusers’” and describing the “scripted” interview process they were ordered to conduct).

21 See ECF 1-2, Brown Decl., § 16; ECF 1-3, Schnetz Decl., 1 18 (command chaplain informed
him that “it was my responsibility to assuage any religious concerns that Solider might have to
receiving the vaccine”); ECF 56-10, Schrader Decl., § 17.
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