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INTRODUCTION 
 
 Boy Scouts of America (BSA) and the Trustee put on their best performance of 

Chicken Little to convince this Court that the sky will fall in the event the 

bankruptcy plan is stayed. But like that passionate yet misguided character, all of 

their warnings about dire, catastrophic consequences amount to nothing more than 

“a tale . . . full of sound and fury, / Signifying nothing.” William Shakespeare, 

Macbeth act 5, sc. 5. Contrary to their fears, Abuse Claimants are merely seeking to 

preserve the status quo while their appeal challenging the bankruptcy plan before 

the Third Circuit is resolved. They are not in any way seeking to invalidate already-

consummated transactions, nor are they seeking to disrupt the Trustee’s ability to 

hold onto and manage the trusts to ensure they are not wasted during the pendency 

of a stay. To the extent that BSA and the Trustee get bogged arguing to this Court 

that Abuse Claimants’ are wrong that the bankruptcy plan never went effective in 

the first place, both BSA and the Trustee are ignoring that Abuse Claimants are not 

asking this Court to rule on that matter at this time. Their insistence on the plan 

having gone effective betrays an attempt to get this matter dismissed under the 

equitable mootness doctrine.  
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ARGUMENT 
 
I. Abuse Claimants are asking for a stay of a court-authorized 

bankruptcy plan, not an injunction. Because the Trustee derives all of 
her authority from the judicial authorization of the bankruptcy plan, 
this Court may impose a stay on that authority regardless of whether 
or not she is a party.  

 
 BSA and the Trustee insist that Abuse Claimants are asking this Court for an 

injunction against a non-party instead of a stay. They maintain that, because the 

Trustee is not a party to these proceedings, this Court lacks authority to compel it 

to take any action. But in making this argument they overlook one critical factor—

the Trustee’s authority is entirely contingent upon, and derived from, the continued 

judicial approval of the bankruptcy plan. In the absence of the plan’s judicial 

approval, the Trustee lacks any authority to carry out her duties in the first place. 

Any decision on appeal about the bankruptcy plan’s validity will of its very nature 

implicate the authority of the Trustee to act. Should the Third Circuit—or this 

Court—invalidate the bankruptcy plan, that would necessarily strip the Trustee of 

any authority to carry out the plan, regardless of whether or not she is a party to 

the case. Under the rationale of BSA and the Trustee, whenever an appellate court 

reverses a bankruptcy plan that has gone into effect and the trustee has not 

participated in the appeal as a party, this would necessarily amount to an unlawful 

injunction against a non-party, which is absurd.  

 Certainly, there are similarities in function between a stay pending appeal and 

an injunction. Nken v. Holder, 556 U.S. 418, 428 (2009). “Both can have the 
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practical effect of preventing some action before the legality of that action has been 

conclusively determined.” Id. But critically, “a stay achieves this result by 

temporarily suspending the source of authority to act—the order or judgment in 

question—not [as with an injunction] by directing the actor’s conduct.” Id. at 428-

29. By contrast, an injunction directs an actor’s conduct as an individual, and not 

against an individual’s authority vested in her by the law.1 See id. at 428 (“[I]n its 

accepted legal sense, an injunction is a judicial process or mandate operating in 

personam.”) (quoting Black’s Law Dictionary 800 (8th ed. 2004)). If an appellate 

court has the authority to invalidate a bankruptcy plan—and thus permanently 

strip a trustee of her authority to carry out the plan—then it must necessarily also 

have the power to order a stay of that plan—and thus temporarily suspend her 

authority to carry out the plan—pending resolution of an appeal. Whether or not 

the trustee is a party to the appeal is beside the point.  

 Abuse Claimants are not seeking to direct the Trustee as an individual to 

undertake a particular action, as such individual conduct is irrelevant to this case. 

It is only because the court-approved bankruptcy plan vests her with legal authority 

 
1 The Ex Parte Young doctrine, under which this Court allows injunctive relief 

against a state actor if sued in an official capacity, is no exception to this in 
personam rule. Despite being sued in an official capacity, the state actor is subject 
to injunctive relief as an individual because by enforcing an unconstitutional law 
the actor “is ‘stripped of his official or representative character and is subjected in 
his person to the consequences of his individual conduct.’” Virginia Office for Prot. 
and Adv. v. Stewart, 563 U.S. 247, 254 (1911) (quoting Ex Parte Young, 209 U.S. 
123, 159 (1908)).  
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to administer that plan that she is relevant to these proceedings in the first place. 

Because that authority derives from court approval, it necessarily follows from this 

that an appellate court has an authority to stay—that is, temporarily suspend—her 

authority on appeal in appropriate circumstances. Preposterous results result from 

holding otherwise. Suppose that in Purdue Pharma the government trustee made 

no objection to the nonconsensual releases, and instead the objecting claimants 

made those arguments on their own before the Second Circuit and this Court. The 

lack of participation by the government trustee as a party would not in any way 

affect the ability of this Court to deprive the trustee of his authority to administer 

the bankruptcy plan by reversing and invalidating the plan. Otherwise, a claimant 

could never even challenge a bankruptcy plan on appeal without the participation of 

the trustee as a party.  

 Both this Court’s entry of an administrative stay on February 16, 2024, and the 

Federal Rules of Bankruptcy Procedure support this analysis. This Court’s 

February 16, 2024, order administratively stays the district court order of March 

28, 2023, that affirmed the bankruptcy plan. The bankruptcy procedural rules, in 

turn, provide that “[i]f the district court or BAP enters a judgment affirming an 

order, judgment, or decree of the bankruptcy court, a stay of the district court’s or 

BAP’s judgment automatically stays the bankruptcy court’s order, judgment, or 

decree for the duration of the appellate stay.” Fed. R. Bank. P. 8025(c). The 

administrative stay of the district court’s order thus operates to automatically stay 
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the bankruptcy court’s order confirming the bankruptcy plan, thus stripping the 

Trustee of her authority under the plan. In no way does this amount to an 

injunction. 

 In short, Abuse Claimants are not seeking injunctive relief against a non-party. 

Instead, they are merely asking this Court to suspend the Trustee’s judicially-

granted authority to act pending resolution of this appeal. This Court can 

accomplish this by extending its temporary administrative stay of the district 

court’s March 28, 2023, order affirming the bankruptcy plan to a full stay pending 

the filing and disposition of a petition for a writ of certiorari.  There is nothing 

extreme, unusual, or unprecedented about this.  

II. Abuse claimants are not asking this Court to invalidate already-
consummated transactions. Rather, they seek a stay on the Trustee’s 
authority to process and pay any additional claims while still 
authorizing the Trustee to retain and manage the monies and property 
already part of the Settlement Trust.  

 
 A. Continuing their end-of-times prophecy of doom that would supposedly 

result from imposing a stay, BSA and the Trustee accuse Abuse Claimants of asking 

this Court to invalidate sales transactions that have already been consummated 

and to prevent BSA from continuing to operate as a recognized entity since its 

emergence from bankruptcy. (BSA.Opp.21). Nothing could be further from the 

truth. Far from seeking to unwind already-consummated transactions, Abuse 

Claimants are merely seeking a stay of any further implementation of the plan by 

halting any further processing and payment of abuse claims. This is the part of the 
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plan that is critical to Abuse Claimants combating the equitable mootness doctrine 

in the Third Circuit. The rest of the alleged concerns—such as whether BSA’s board 

would have continued authority to manage its affairs, and whether BSA would be 

able to continue making payments under its secured debt agreements—would not 

be affected by the stay Abuse Claimants are seeking here. Likewise, such a stay 

would not in any way invalidate BSA’s discharge from its pre-petition claims. And 

even if it did, such pre-petition claims would merely return to their own automatic 

stay status under 11 U.S.C. § 362(a). In short, the world will not come crashing 

down upon BSA or the Trustee as a result of a stay.  

 B. Both BSA and the Trustee likewise raise concerns about how they will be 

able to manage the assets—monetary and otherwise—that are already part of the 

settlement trust should this Court impose a stay. Their concerns, while valid, are 

overblown. Merely holding on to the property of a third party does not violate a stay 

order. City of Chicago v. Fulton, 592 U.S. 154, 158 (2021). While this Court in 

Fulton arrived at this conclusion in the context of the automatic stay provisions of § 

362(a)(3), its rationale is just as applicable here because it relied for its definition of 

the term “stay” in part upon its earlier decision in Nken which, as noted above, 

discusses the nature of a court-ordered stay. See Fulton, 592 U.S. at 158 (citing 

Nken, 556 U.S. at 429). To the extent BSA and the Trustee still remain concerned 

about the Trust’s ability to manage—as opposed to merely possess—such property 

in their possession during the stay, this Court can easily address such concerns by 
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making clear in its order that a stay prohibiting the further processing or payment 

of claims shall not in any way operate to prohibit the Trustee from otherwise 

retaining and managing the assets that are already part of the settlement trust. 

This would preserve the status quo while also fully enabling the Trustee to look 

after and care for the assets in question.  

III. Contrary to what BSA claims, this case is identical to Purdue Pharma, 
as BSA itself admitted in its amicus brief filed with this Court.  

 
 A. Recognizing the danger that this stay application poses to its interests, BSA 

bends over backwards to insist that the bankruptcy plan here is nothing like the 

one in Purdue Pharma. It maintains that a “material difference” exists between the 

nonconsensual releases in that case and the releases here because the former 

release individuals “from claims that could not be discharged even if [the 

individuals] filed their own bankruptcy cases,” (BSA.Opp.28), while the ones here 

“are narrowly tailored to encompass only nonprofit Local Councils and Chartered 

Organizations that have the same liability for the same Scouting-related abuse 

claims as BSA.” (BSA.Opp.28-29). BSA further insists that “Purdue Pharma’s plan 

is very different because it releases individuals from liability for having taken 

billions of dollars in profits from opioid-related business activities,” while here “[t]he 

principal beneficiaries of the BSA Plan’s third-party releases are Local /Councils 

and Chartered Organizations, which are charitable nonprofits.” (BSA.Opp.29). BSA 

also claims that the Purdue Pharma releases are materially different from the ones 

here because the former also released individuals—members of the Sackler family—
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from claims relating to fraud, which cannot be discharged in bankruptcy plans for 

individuals. (BSA.Opp.28).  

 BSA’s assertion that “[t]he only non-debtors released under BSA’s plan are 

other charitable non-profit organizations and settling insurance companies” 

(BSA.Opp.4) is simply wrong. The plan provides that all holders of abuse claims 

against “Protected Parties” are channeled into the Settlement Trust. 

(Supp.Apx.131a).2 The agreement defines “Protected Parties,” in turn, to include not 

only BSA, Local Councils, and Chartered Organizations, but also their 

“Representatives.” (Supp.Apx.54a). “Representatives,” in turn, are defined to 

include, among others, “current and former officers, directors, principals, equity 

holders, trustees, members, partners, managers, officials, board members advisory 

board members, employees, agents, volunteers, attorneys, financial advisors, 

accountants, investment bankers, consultants, representatives, and other 

professionals.” (Supp.Apx.56a). Far from covering only corporate entities, the BSA 

plan explicitly releases individual non-debtor parties just as much as the plan in 

Purdue Pharma does. And from what Abuse Claimants can tell, the plan discharges 

the above-defined individuals from fraud-related claims just as much as the Purdue 

Pharma discharges the individuals of the Sackler family from such claims, despite 

the fact that bankruptcy discharges for individuals cannot include such claims. 

 
2 The approved bankruptcy plan is reprinted in the supplemental appendex 

included with this reply at pages 8a-159a.  
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Compare 11 U.S.C. § 523(a)(2), (4), (6) (declaring that bankruptcy discharge of an 

individual debtor does not include the discharge for matters arising out of fraud or 

willful or malicious injury), with § 1141(d) (not including any such exceptions in the 

bankruptcy discharge of corporate entities). For all practical purposes, the BSA plan 

is identical to the Purdue Pharma plan.  

 But even assuming the purported differences between these two plans actually 

exist—and they do not—BSA never explains how any of these differences are 

actually material, as both the releases in Pursue Pharma and the releases here are 

non-consensual releases of non-debtors. What’s more, BSA was signing a very 

different tune in its Purdue Pharma amicus brief. There, BSA insisted it “ha[d] an 

interest in this Court’s decision . . . because BSA’s chapter 11 plan, like that of 

respondent Purdue Pharma L.P., contains nonconsensual third-party releases.” 

Brief of Amicus Curiae Boy Scouts of America, Purdue Pharma, No. 23-124, at 4 

(Oct. 27, 2023). It then went on to implore this Court not to apply any holding 

invalidating non-consensual releases to this case. BSA Amicus Brief 23-29. 

Nowhere in its Purdue Pharma amicus brief did it argue the non-consensual 

releases here are materially different from the ones in that case. If, as BSA claims, 

the non-consensual releases here are so materially different from the one in Purdue 

Pharma that they would render any decision in that case inapplicable their own 

bankruptcy plan, one must genuinely wonder why BSA even bothered to file an 
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amicus brief there in the first place, or why BSA never pointed out these alleged 

material differences in that brief. 

 B. A further attempt to distinguish this case from Purdue Pharma, BSA claims 

that during oral argument in that case the government trustee described the BSA 

bankruptcy plan here as a “final and nonappealable” plan that should “stick” even if 

this Court were to invalidate non-consensual, non-debtor third-party releases. 

(BSA.Opp.25). This is simply not true—it is a gross twisting of what the trustee 

actually said. Below is the full context of the trustee’s exchange with this Court: 

  
JUSTICE BARRETT: . . . . Does this have ramifications 
for other victims of mass torts that would be negative in 
cases like the Johnson & Johnson litigation? 
MR. GANNON: Well, I --I think the Johnson & Johnson 
issue is a slightly different one. There is a brief about the 
-- 
JUSTICE BARRETT: The Texas two-step thing? Yeah. 
MR. GANNON: -- the so-called Texas two-step there. The 
cases that are more on point there are amicus briefs about 
involve the Catholic Church - 
JUSTICE BARRETT: Church. 
MR. GANNON: -- and the Boy Scouts. To the extent that 
a case is -- is -- there's a final and nonappealable 
judgment, then –then that's -- that's -- that's -- that sticks. 
This Court had addressed that in Travelers against 
Bailey and specifically said that it was too late to 
challenge the scope of a release . . . . 
 

(Supp.Apx.4a-6a).3 Far from saying that the BSA bankruptcy plan is a “final and 

nonappealable judgment,” he merely said that bankruptcy plans should “stick” if 

 
3 The above transcript excerpts from Purdue Pharma are included in the 

Supplemental Appendix Abuse Claimants filed with this reply.  
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they are actually final and nonappealable. He did not make any specific declaration 

about whether the BSA bankruptcy plan itself is, in fact, final and nonappealable. 

The government trustee’s comments are of no help to BSA. 

 C. BSA also belittles Abuse Claimants due process concerns by maintaining 

that they can pursue their claims through the Tort System Alternative. This system 

is a far cry from the civil actions the plan deprives Abuse Claimants from pursuing 

on their own. (Third Circuit No. 23-1664, Apx.A01034-01037). If a claimant chooses 

the litigation option, he must first go through the regular claims process or get the 

Trustee’s permission to pursue litigation. He does not get to sue a Local Council or 

Chartering Organization—he has to sue the Settlement Trust. Even worse, if the 

Trustee does give him permission to go forward with him claim, he must pay 50% of 

any recovery to the Settlement Trust. If his lawsuit is successful, any recovery over 

the maximum Matrix value is subordinated to full payment of all abuse claims. 

(Third Circuit No. 23-1664, Apx.A01034-01037). These rights are nowhere near the 

due process rights guaranteed to a claimant under a regular civil cause of action.  

  The above requirement that a claimant pay 50% of any recovery to the 

Settlement Trust also gives the lie to the notion that all Claimants are guaranteed 

to receive full payment for their claim. Indeed, the Settlement Trust’s own website 

explicitly declares that “[i]f you elected the Independent Review Option, you may 

not receive payment of the full value that the Trustee assigns to your Abuse Claim.” 

Scouting Settlement Trust Website, available at bit.ly/3UKDNJc.  
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 C. More fundamentally, BSA’s efforts to distinguish this case from Purdue 

Pharma are unpersuasive hair splitting. The legality of third-party releases does 

not depend on whether a plan went effective or even is substantially consummated. 

Nor does their legality depend on the amount of compensation a non-consenting 

party may receive from its claims being funneled into a settlement trust. Abuse 

Claimants disagree strongly with BSA’s claim that the plan did, in fact, go active, as 

well as with BSA’s claim that they will receive full payment for their claims, but at 

the end of the day these issues are not dispositive of whether bankruptcy courts 

have the statutory authority to authorize non-consensual, non-debtor third-party 

releases (they do not). As explained in the next section, BSA’s argument to the 

contrary amounts to asking this Court not only to adopt the equitable mootness 

doctrine, but to adopt a radical version of it beyond anything any federal appellate 

court has ever agreed to.  

IV. BSA’s arguments, if accepted, would mandate automatic dismissal of a 
bankruptcy appeal whenever the plan goes into effect, a radical 
version of the equitable mootness doctrine that no lower appellate 
court has ever adopted. 

 
 BSA’s argument is truly radical. It claims that once a bankruptcy plan has been 

implemented, this means that it cannot be unwound or reversed, and that any 

appeal challenging such a plan must be dismissed. While BSA does not explicitly 

say so, it is in fact arguing for this Court to adopt the equitable mootness doctrine. 

But not only is it arguing for an adoption of the equitable mootness doctrine, it is 

arguing for the adoption of a version of it far more radical and beyond anything any 
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federal appellate court has ever adopted. The Third Circuit, for example, adopts a 

five-part test to decide whether to dismiss an appeal under the equitable mootness 

doctrine, one of which is whether the plan has been substantially consummated. See 

In re One2One Communications, LLC, 805 F.3d 428, 434 (3d Cir. 2015). The plan 

merely becomming effective is not sufficient for an appeal to be dismissed under the 

equitable mootness doctrine. This Court should reject BSA’s underhanded attempt 

to have this Court adopt such a radical form of the doctrine.  

V. Precedent exists for this Court to grant a stay before the lower 
appellate court has issued a judgment.  

 
 The Trustee insists that Abuse Claimants’ arguments about their likelihood of 

obtaining certiorari and a reversal “are speculative at best” given that the Third 

Circuit has not yet issued a judgment. (Tr.Opp.14). She suggests that the absence of 

a judgment from the Third Circuit makes a stay from this Court inappropriate. 

(Tr.Opp.14-15). But this Court had no qualms about issuing a stay in such 

circumstances two years ago in Austin v. U.S. Navy Seals 1-26, 142 S.Ct. 1301 

(2022). There, this Court granted a partial stay of a district court order while the 

case was on appeal before the Fifth Circuit but before that appellate court had 

issued its judgment. Id. The partial stay remained in force “pending disposition of 

the appeal in the United States Court of Appeals for the Fifth Circuit and 

disposition of the petition for a writ of certiorari, if such writ is timely sought.” Id. 

This case is in the exact same procedural posture as Austin, making it appropriate 

for this Court to issue a stay even before the Third Circuit has issued a judgment.  
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VI. Given the extraordinary circumstances of this case, it is not necessary 
for Abuse Claimants to post a bond.  

 
 Finally, BSA and the Trustee argue that any stay imposed should be 

conditioned on Abuse Claimants posting a ridiculously-high, multi-billion dollar 

bond. (BSA.Opp.38-40; Tr.Opp.17-20). Aside from how risable this is on its face, the 

unique circumstances of this appeal strongly counsel against requiring a bond. This 

Court is literally considering the very legality of non-consensual, non-debtor, third-

party releases right now in Purdue Pharma. There is no question that that ruling 

will have an effect on this litigation. BSA’s argument that a stay could cause a 

“liquidity crisis” (BSA.Opp.39)  stems not so much from a delay, but rather from the 

potential that Purdue Pharma will invalidate its entire plan. As for the Trustee’s 

concern that a stay will result in it incurring untold costs from the disruption of the 

Settlement Trust, Abuse Claimants have already noted above that this Court can 

ensure no such disruption happens by authorizing the Trustee to continue to hold 

and manage the monies and other property already in its possession, but without 

processing or paying out any further claims. A bond is not necessary.  

CONCLUSION 
 
 This Court should stay the bankruptcy plan from being further implemented by 

suspending the Trustee’s authority to process and pay out any further claims. Such 

a stay can and should make clear that it is not invalidating any previously-

consummated transactions, and that the trustee retains the authority to hold and 

manage all monies and property that are already in the settlement trust. This will 
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ensure that Abuse Claimants—like the victims of the opioid abuse crisis in Purdue 

Pharma—can successfully challenge the legality of non-consensual, non-debtor 

third-party releases without the equitable mootness doctrine unjustly depriving 

them of their ability to do so.  
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 UNITED STATES TRUSTEE, REGION 2, )

 Petitioner,  )

 v. ) No. 23-124

 PURDUE PHARMA L.P., ET AL.,  )

 Respondents.  ) 

  Washington, D.C.

 Monday, December 4, 2023 

The above-entitled matter came on for 

oral argument before the Supreme Court of the 

United States at 10:12 a.m. 
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 applies and --

JUSTICE BARRETT:  I understand that, 

but I'm just saying, to the extent that they say 

this affects the size of the res, it doesn't

 really affect the size of the res that would be 

distributed during the bankruptcy proceedings so 

far as I can tell. And maybe Respondents can 

address that when they get up.

 MR. GANNON: May -- maybe so. I -- I 

do think that the -- the good-faith exception is 

something that -- that plays into the question 

of valuing how much the indemnification claim 

would be to the extent that it is a prepetition 

claim and it's being estimated as part of the 

reorganization. 

JUSTICE BARRETT:  Okay.  And then this 

other question is about the ramifications of a 

win for you.  I mean, we're talking about this 

in the particular context of the opioid 

litigation, but, you know, this -- this question 

about nonconsensual releases, nonconsensual 

nondebtor releases, has come up in other 

contexts like the Johnson & Johnson, you know, 

talc litigation, et cetera. 

If you win, I mean, it just seems to 

Heritage Reporting Corporation 5a
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me like this is a very complicated problem for a 

lot of the reasons that -- you know, a lot of

 the questions that people have been asking you 

about, well, is this the best that we can do for

 the victims?  Lots of victims have agreed to it 

for that reason, even though it seems like the

 amount that these victims who have agreed to it 

get, it's a pretty limited range.

 But, in any event, this is a very 

complicated problem in mass tort litigation that 

involves bankruptcy.  So what happens to those 

other cases if you win?  Does this have 

ramifications for other victims of mass torts 

that would be negative in cases like the 

Johnson & Johnson litigation? 

MR. GANNON: Well, I -- I think the 

Johnson & Johnson issue is a slightly different 

one. There is a brief about the --

JUSTICE BARRETT:  The Texas two-step 

thing? Yeah. 

MR. GANNON: -- the so-called Texas 

two-step there. The cases that are more on 

point there are amicus briefs about involve the 

Catholic Church --

JUSTICE BARRETT:  Church. 

Heritage Reporting Corporation 6a
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MR. GANNON: -- and the Boy Scouts.

 To the extent that a case is -- is -- there's a

 final and nonappealable judgment, then -- then

 that's -- that's -- that's -- that sticks.  This

 Court had addressed that in Travelers against 

Bailey and specifically said that it was too 

late to challenge the scope of a release

 regardless of whether or not --

JUSTICE BARRETT:  Well, I -- I --

MR. GANNON: -- it would have been 

lawful in the first place. 

JUSTICE BARRETT:  -- I think I --

MR. GANNON: But your --

JUSTICE BARRETT:  -- I haven't stated 

my question correctly.  I don't -- I don't mean 

-- or in a way that's clear enough to you to 

elicit the answer I want. 

I'm not talking about the cases that 

are actually pending.  I'm saying, going 

forward, depriving bankruptcy courts of this 

tool, what will be the effect going forward on 

other cases like this? 

MR. GANNON: Yeah, I -- I take the 

point. And I -- I would say that even in the 

Catholic Church cases, there have been Catholic 

Heritage Reporting Corporation 7a
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