No.

IN THE
SUPREME COURT OF THE UNITED STATES

trA\cv’fAeu- Enlike A&«Lu.g_ — PETITIONER
(Your Name)

| VS.
E:\:&JA e OF Copgec. RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

@ Petitioner has previously been granted leave to proceed in forma pauperis in
the following court(s):

Wl v Stee Coder or Aevans &R tile u\\»l—vﬂ (el
O\erede (et oF e h.LJmao SEs

[ Petitioner has not previously been granted leave to proceed in forma
pauperis in any other court.

Petitioner’s affidavit or declaration in support of this motion is attached hereto.

[ Petitioner’s affidavit or declaration is mot attached because the court below
appointed counsel in the current proceeding, and:

[1The appointment was made under the following provision of law:
, Or




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I J

, am the petitioner in the above-entitled case.
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay

the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross

amounts, that is, amounts before any deductions for taxes or otherwise.

Income source
the past 12 months

Employment

Average monthly amount during

Amount expected

Self-employment

next month
You Spouse You Spoyse
$.Q.CO $J§ (A s00 $i[é;
s 000 5000 s [

$. Q.00

Income from real property

$
$

(A

(such as rental income)

s 0.00

$ ‘/{A

$. O.C0

$ 0.00
$ 0.0

$ FL_/A

s O.C0

Interest and dividends $ O o
Gifts $.0.00
Alimony $.O.00
Child Support $ O:@

$‘|>UA

$ O.LO

Retirement (such as social
security, pensions,
annuities, insurance)

$.0.00

Disability (such as social

$. O.LD

$A/Ac

s O.Q0

s 0.0

L
=5

$_ N

$

j |
23

22

$ A/A

security, insurance payments)

Unemployment payments

Public-assistance
(such as welfare)

Other (specify):

s O Q0 A s OO s
500 s (A s000 s o\[A
$0.00 bL/A s O00 s tl/ﬂk

Total monthly income: $ QQ.;Q)

s .00.

5

In support of



2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
E t

/A AV ¢/ S SNV/!

oL/ & NS A s WA

7 A A . m s 2/A

1

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
/ E t
A TS N/
wl/ £k v/ $ A
AVZE /A ik s/ &

4. How much cash do you and your spouse have? §
Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Typfe fb&account (e.g., checking or savings) Amau you have Am t,your spouse has
$
RN $ Mﬁ% —
AV/S $_\

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

] Home \ / 1 Other realris;ate
Value [ A Value A

[0 Motor Vehicle #1 ‘\\' / [] Motor Vehicle #2 l /
Year, ma model A Year, make & model __{x1/ A

Value _ Value AJ;/A

[] Other assets A
Descriptio / A
Value / A—




6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or Amount owed to you Amount owed to your spouse

your‘ I?OKSE money $ UJ/A $4%}
DL /A 5w LA SN
/A YN s oL/ A

7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

\\ /‘AName Rel Ti/oAn;ship L A73A
ol /A

PR A [
A/A T W
8. Estimate the average monthly expenses of you and your family. Show separately the amounts

paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment 1 / d
(include lot rented for mobile home) $ ‘\' A $_ 1 / A

Are real estate taxes included? [1Yes [J1No

Is property insurance included? [ Yes [1No
Utilities (electricity, heating fuel, 'l / l\\ /
water, sewer, and telephone) $ U A $ | A‘
Home maintenance (repairs and upkeep) $ IA / A $ h\/ A.

v !l - )

Food $ L\L/ A $ f\l‘/ A
Clothing $ t_.d ( A $ 'A[/ lﬁk
Laundry and dry-cleaning $ I\L/ ﬂt $

Medical and dental expenses O L\l/ p‘( $ A/ A’




You

Transportation (not including motor vehicle payments)  $ A { A

Your spouse

Ml/i&

Recreation, entertainment, newspapers, magazines, ete.  $ l\[ { A

Insurance (not deducted from wages or included in mortgage payments)

s oL/
$ J/A

Homeowner’s or renter’s $ \i r/ A
Life $ f\l/ A

$ I\Uﬂ\

Health $ {\\ :/ A

Motor Vehicle .‘B_LLLL

Othei‘: $ (\LI/ A
Taxes (not deducted from wages or included in mortgage payments)

(specify): !_\\ / A $ F\\j A
Installment payments

Motor Vehicle $ A / ﬁﬁ,

s W /A
s l\L/A
$AbuL

Credit card(s)

=

s LA

Department stoye(s) $ V\{ A
i $ sl/ A

Other:
Alimony, maintenance, and support paid to others $ (\\/ A
Regular expenses for operation of business, profession, A /
or farm (attach detailed, statement) $ A

Other (specify): ‘l{/ A $ IJ / A
A

pocl

Total monthly expenses:

r
=



9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

MW Yes [ONo If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any money for services in connection
with this case, includi:ithe completion of this form? [JYes @ No

/A

If yes, state the attorney’s name, address, and telephone number:

If yes, how much?

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form?

] Yes No
If yes, how much? A—/A

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.
Frod Hagent 0,720 ~o e 24 2021, | Jdas wrepsodeo
o A Jeadedde codvietod. Q) \-AFH’ \, 2022, | oerdilveo
WYNAELE Aobulvr A ProsTimdre ek od 4,00 e oF et
Aveleradule, Mok et ¥t Mt Laee wlil. | ol Fivee Whlgock,

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: A&ﬂsﬂ’ 0
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UNITED STATES COURT OF APPEALS FI L E D

FOR THE NINTH CIRCUIT JUN 15 2023
MOLLY C. DWYER, CLERK

MICHAEL EDWARD AGUILAR, No. 22-16707 U.S. COURT OF APPEALS

Petitioner-Appellant, D.C. No. 4:19-cv-00359-1GZ

District of Arizona,
v. Tucson

DAVID SHINN; et al., ORDER

Respondents-Appellees.

Before: O’SCANNLAIN and BENNETT, Circuit Judges.

This appeal is from the denial of appellant’s 28 U.S.C. § 2254 petition and
subsequent motion for reconsideration. The court has considered all filings
submitted by appellant in support of his request for a certificate of appealability.
The request for a certificate of appealability (Docket Entry No. 8) is denied
because appellant has not shown that “jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and
that jurists of reason would find it debatable whether the district court was correct
in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28
U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012); Miller-El v.
Cockrell, 537 U.S. 322, 327 (2003); United States v. Winkles, 795 ¥.3d 1134, 1143
(9th Cir. 2015); Lynch v. Blodgett, 999 F.2d 401, 403 (9th Cir. 1993) (order).

All pending motions are denied as moot.

DENIED.

OSA127
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT AUG 7 2023

MICHAEL EDWARD AGUILAR,
Petitioner-Appellant,
V.
ARIZONA DEPARTMENT OF |
CORRECTIONS REHABILITATION AND
REENTRY:; et al.,

Respondents-Appellees.

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

No. 22-16707

D.C. No. 4:19-¢cv-00359-JGZ
District of Arizona,
Tucson

ORDER

Before: TALLMAN and IKUTA, Circuit Judges.

Appellant’s motion for an extension of time to file a motion for

reconsideration (Docket Entry No. 20) is granted. Any motion for reconsideration

is due by September 11, 2023.

Appellant’s motion to correct the record on appeal (Docket Entry No. 16)

and motion for clarification (Docket Entry No. 19) are denied. Appellant’s motion

for production of copies of filings submitted in the district court (Docket Entry No.

21) is denied without prejudice to refiling in that court.

OSA127
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Case: 4:19-cv-00359-JGZ Document 91  Filed 08/31/22 Page 1 of 10

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Edward Aguilar, No. CV-19-00359-TUC-JGZ
Petitioner, ORDER
V.

David Shinn, et al.,

Defendants.

Pending before the Court is a Report and Recommendation issued by Magistrate
Judge Jaqueline M. Rateau. (Doc. 68.) Magistrate Judge Rateau recommends dismissing
Petitioner Michael Aguilar’s § 2254 Petition for Writ of Habeas Corpus by a Person in
State Custody. (Id.) Aguilar filed an Objection, and Defendants responded. (Docs. 75,
76.)

Also pending before the Court is Aguilar’s Motion for Leave in Allowing Reply to
Response to Petitioner’s Objection to Report and Recommendation. (Doc. 77.)
Defendants responded to the motion. (Doc. 78.)

Having reviewed the record, the Court will deny Aguilar’s request to file a reply
and adopt the Report and Recommendation.

STANDARD OF REVIEW

When reviewing a Magistrate Judge’s report and recommendation, this Court “may

accept, reject, or modify, in whole or in part, the findings or recommendations made by the

Magistrate Judge.” 28 U.S.C. § 636(b)(1). “[T]he district judge must review the
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Case: 4:19-cv-00359-JGZ Document 91 Filed 08/31/22 Page 2 of 10

Magistrate Judge’s findings and recommendations de novo if objection is made, but not
otherwise.” United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (en banc)
(emphasis in original). District courts are not required to conduct “any review at all . . . of
any issue that is not the subject of an objection.” Thomas v. Arn, 474 U.S. 140, 149 (1985);
see also 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72. Further, a party is not entitled as of
right to de novo review of evidence or arguments which are raised for the first time in an
objection to the report and recommendation, and the Court’s decision to consider newly
raised arguments is discretionary. Brown v. Roe, 279 F.3d 742, 744 (9th Cir. 2002); United
States v. Howell, 231 F.3d 615, 621-22 (9th Cir. 2000).
BACKGROUND

The Court will adopt the Factual and Procedural Background of the Report and

Recommendation. (Doc. 68 at 1-4.) The Magistrate Judge cited the Arizona Court of

Appeals’ summary of the facts as follows:

In March 2012, S.B. and his girlfriend, J.M., heard a car horn honking
repeatedly outside the house in which they were staying. J.M. went outside
to investigate the cause of the noise. When S.B. heard a man screaming that
he was owed money, he followed J.M. outside. He then saw J.M talking to
Aguilar, who was in a car.

S.B. asked Aguilar “what the problem was,” and Aguilar replied that
J.M owed him money. When S.B. told Aguilar the he didn’t have any money,
Aguilar displayed what appeared to be a pistol and pointed it at both S.B. and
J.M. Aguilar stated, “I’'m not leaving until I get my money and I will light
this bitchup . . . if [ don’t.” ‘

J.M. retreated into the house and called 9-1-1. She informed the
operator that a man outside the house had a gun. When the police arrived,
they located Aguilar hiding nearby and found a BB gun in “the middle of the
roadway close by. [FN1: The weapon was referred to as both a “BB gun” and
a “pellet gun.” Any distinction between the two terms is not relevant to the
issues in this appeal.] S.B. identified the BB gun as the weapon Aguilar had
used.

(Id. at 1-2 (quoting State v. Aguilar, No. 2 CA-CR 2014-0067, 2014 WL 7344041 (Ariz.
App. Dec. 24, 2014))).

/
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DISCUSSION
L Motion for Leave to File a Reply

Federal Rule of Civil Procedure 72(b)(2) does not permit the filing of a reply to a
response to an objection, and Aguilar’s request for leave to file a reply (Doc. 77) does not
present good cause or other legal basis for granting his request. Moreover, Defendants’
response does not raise new issues or evidence that would warrant further reply from
Aguilar. Accordingly, the Court will deny Aguilar’s request. See ML Liquidating Tr. v.
Mayer Hoffman McCann P.C., 2011 WL 10451619 (D. Ariz. Mar. 11, 2011) (noting no
additional briefing is necessary because the last brief raised “responsive argument[s]” as
opposed to “entirely new issues™); c¢f. J.G. v. Douglas Cnty. Sch. Dist., 552 F.3d 786, 803
n.14 (9th Cir. 2008) (noting additional briefing is appropriate when new evidence is
presented).

II.  Objections

Aguilar raises several objections to the Report and Recommendation. (Doc. 75.)
The Court will address each argument in turn.

A. Factual and Evidentiary Objections

1. Magistrate Judge’s Consideration of the Record (Objection One)

Aguilar argues that the Magistrate Judge “refused” to incorporate the entire record
into the Report and Recommendation. (Doc. 75 at 1-2.) He suggests that the Magistrate
Judge only considered the pending petition, response, and reply, and did not consider other
filings in this federal action or the state record. (Id. at 2.)

Aguilar misconstrues the Magistrate Judge’s reference to the filings at issue as
limiting the Magistrate Judge’s consideration of the record. As demonstrated by the R&R,
the Magistrate Judge did not limit her review to the petition, response, and reply. The R&R
cites to Aguilar’s state court filings, the state court record, and state court rulings. (Doc.
68.) Notably, the federal record includes more than 250 pages of the state court record.
As to Aguilar’s other filings in the pending action, Aguilar fails to demonstrate how aﬁy

of his previous filings are relevant to the issues addressed in the R&R. Regardless, those

e
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filings are part of the record and available for review by this Court and the Ninth Circuit
Court of Appeals.

Aguilar also argues that the habeas petition he filed in case 15-cv-00286-LCK, in
2015, should have been included in the record, and he points to the actual innocence claim
raised in that petition. (/d.) But Aguilar was required to raise in his pending petition for
writ of habeas corpus “all the grounds for relief.” Rule 2(c)(1), Rules Governing Section
2254 Cases. The Court dismissed the 2015 petition as premature in November 2016. (15-
cv-00286-LCK, Doc. 25 at 2-3.) In a subsequent order, the Court informed Aguilar that
when he “complete[d] PCR proceedings in state court, he should file a NEW case with a
petition that includes all the habeas claims he wishes to raise in federal court.” (15-cv-
00286-LCK, Doc. 43 at 3.) In addition, in the present case, the Court issued an Order
stating that it would allow Aguilar to file an amended petition presenting “all his claims
for relief.” (Doc. 10 at 3 (emphasis in original).)

Finally, even if Aguilar did not include an actual innocence claim in his petition, the
Magistrate Judge nevertheless considered actual innocence in determining whether there
was cause to excuse Aguilar’s procedural default of his claims. (Doc. 68 at 9—11.)

2. Presumption of Correctness of Facts in State Court Decision
(Objection Two)

Aguilar argues that the Magistrate Judge erred in giving the facts, as summarized
by the Arizona Court of Appeals in its decision, a presumption of correctness. (Id. at 3—
4.) Aguilar argues that the presumption of correctness for factual findings applies to
Arizona Supreme Court decisions, and not Arizona Court of Appeals decisions. (Id. at 3.)
Aguilar also argues that he should have been afforded an evidentiary hearing in place of
the presumption of correctness. (Id.) Aguilar points to conflicting evidence and states
“until it is determined on what basis the jury supported their verdict, there exists no
presumption of correctness.” (Id. at 3-4.)

Aguilar is incorrect as to the law. The presumption of correctness applies in habeas

relief and it “applies even if the finding was made by the state court of appeals[.]” Pollard
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v. Galaza, 290 F.3d 1030, 1035 (9th Cir. 2002) (citing 28 U.S.C. § 2254(e)(1)).

Aguilar’s challenges to the applicability of the presumption are unpersuasive. A
petitioner may rebut the presumption of correctness only “with clear and convincing
evidence.” Id. The Magistrate Judge thoroughly discusses Aguilar’s challenges to the
evidence. (Doc. 68 at 13-14.) Aguilar’s challenges do not establish by clear and
convincing evidence that any particular finding by the Arizona Court of Appeals is
erroneous. (Doc. 75 at 3—4.) Aguilar’s description of the evidence is selective. Viewed
as a whole, the record does not support his assertion that “his conviction is predicated solely
upon [a witness’s statement that] ‘I assumed that what was in his hand was a pistol.”” (Doc.
75 at 3.)

3. Denial of Evidentiary Hearing (Objection Three)

Aguilar argues that Magistrate Judge erred in denying him an evidentiary hearing.
(Doc. 75 at 4.) Aguilar points to a presentence report in an unrelated case, that states
witness S.B had used heroin since he was 22 years old. (/d. at 4-6.) Aguilar argues that
this information goes to S.B.’s credibility and it could not have been previously discovered
with due diligence, because the presentence report was created after his trial. (/d. at 6.)
Aguilar further argues the presentence report clearly established that S.B. was using heroin
the night Aguilar committed the crime and, therefore, Aguilar is innocent.! (Id.)

Aguilar failed to present this arguments in his Motion for an Evidentiary Hearing.
(See Doc. 37.) Thus, the Court will not consider it. See Brown, 279 F.3d at 744. Moreover,
the Court notes that Aguilar’s contentions would not entitled him to an evidentiary hearing
on this issue. S.B.’s report of heroin addiction would not establish that S.B. was high on
the night in question or during his testimony at Aguilar’s trial, and Aguilar’s counsel
impeached S.B. with his prior felony conviction involving the sale of heroin as well as
S.B.’s inconsistent statements related to the incident. (Doc. 68 at 19-20.) S.B.’s

presentence report does not provide a basis to conclude that no reasonable factfinder would

! Aguilar points to two other pieces of evidence he wishes to introduce at an
evidentiary hearing. But he only argues that the presentence investigation report entitles
him to an evidentiary hearing because it is newly discovered evidence.

-5-
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have found Aguilar innocent. Id. Section 2254(e)(2)(B) (requiring, in addition to new
evidence, that the evidence be “clear and convincing” to establish that “no reasonable
factfinder would have found the applicant guilty™).

B. Objections to Magistrate Judge’s Analysis of Grounds for Relief

1. Ground Two (Objection Four)

In Ground Two, Aguilar argues that the admission of the 911 recording into
evidence at his trial violated his Sixth Amendment right to confront witnesses and his
Fourteenth Amendment right to a fair trial. (Doc. 1 at 12.) On direct appeal, the Arizona
Court of Appeals rejected this ground, citing the invited error doctrine. The court reasoned
that Aguilar did not object to the State’s introduction of the 911 recording into evidence,
and Aguilar was the first to request that the recording be played to the jury. (Doc. 1-4 at
8.) Inrejecting Ground Two, the Magistrate Judge concluded that Aguilar fairly presented
the claim to the state court, but the state court’s clear and express rejection of the claim
under the invited error doctrine constituted an independent and adequate state law ground
that serves as a procedural bar to habeas corpus relief on the claim. (Doc. 68 at 8-9.)

In his Objection, Aguilar does not challenge the state court’s finding that he failed
to object to admission of the recording in the first instance. He argues that the state court’s
invited error analysis is misguided because once the 911 recording was admitted, the
playing of the recording was inevitable. (Doc. 75 at 6.)

Aguilar’s argument is not persuasive. As explained by the Magistrate Judge, the
Court of Appeals’ conclusion is an independent and adequate state court ground, and
“Aguilar failed to meet his burden . . . [to] challeng[e] the independence or adequacy of
the invited error doctrine.” (Doc. 68 at9.) “For a state procedural rule to be ‘independent,’
the state law basis for the decision must not be interwoven with federal law.” Bennett v.
Mueller, 322 F.3d 573, 581 (9th Cir. 2003). “To be deemed adequate, the state law ground
for decision must be well-established and consistently applied.” Id. at 583. Aguilar does

not address either prong.?

2 Also in Ground Two, Aguilar asserts a claim of insufficient evidence. (Doc. 1 at 12.)
The Magistrate Judge found that Aguilar procedurally defaulted this claim because he

-6 -
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Aguilar objects to the Magistrate Judge’s conclusion that he failed to show actual
innocence and thus could not overcome the procedural default and procedural bar of his
Ground Two claims. (See Doc. 68 at 9-10.) He asserts that the Magistrate Judge’s analysis
is based on irrelevant distractions, record manipulation, and ignoring of Aguilar’s proffered
facts. (Doc. 75 at 7, 9-10.) Aguilar further argues that he need not explain these
contentions as the facts and evidence in Ground Three prove the Magistrate Judge’s and
PCR state court’s evaluations of the claim were unreasonable. (Id.)

The Court has reviewed the R&R and the Magistrate Judge’s citation of the
governing law and application of the law to the facts. The Court discerns no error in that
analysis.

2. Ground One (Objection Five)

In Ground One, Aguilar asserts that the BB gun was allowed into evidence without
sufficient foundation, depriving him of his Sixth Amendment right to confront witnesses
and his Fourteenth Amendment right to a fair trial. (Doc. 1 at 6.) In evaluating this same
claim, the Arizona Court of Appeals held that an officer’s testimony about the location of
the BB gun was hearsay and that the trial court erred in admitting it, but any error was
harmless because the fact supported by the inadmissible testimony was “otherwise
established” by untainted evidence. (Doc. 68 at 12-14.) The Magistrate Judge concluded
that Arizona Court of Appeals applied the correct legal standard—*that the error must be
found harmless beyond a reasonable doubt.” (Id. at 13.) The Magistrate Judge rejected as
“not supported by the record” Aguilar’s contention that the court of appeals’ factual
determination was unreasonable because it failed to “refer to where in the record S.B.
identified the weapon collected by [RG] as the weapon used.” (Id.)

Aguilar objects to the Magistrate Judge’s conclusion that the Arizona Court of
Appeals applied the correct legal standard—“harmless beyond a reasonable doubt.” (Doc.
75 at 8.) Aguilar argues that the court applied an “otherwise established” standard, citing

failed to fairly present this claim, as a federal claim, to the state court. (Doc. 68 at 7-8.)
As the Magistrate Judge noted, Aguilar argued insufficiency based entirely on Rule 20 of
the Arizona Rules of Criminal Procedure. (/d.)

-7
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the court’s inclusion of that phrase in its decision. (I/d.) In addition, Aguilar argues that
the court erred in applying the correct standard, because the “otherwise established
evidence” amounted to an assumption from a witness who was high on illegal substances.
(Id.) As to each of his arguments, Aguilar misconstrues the Court of Appeals’ decision.

As set forth in the R&R, the Court of Appeals reviewed the evidence presented as
to the BB gun and determined that, even without the erroneously admitted testimony, the
officer’s other testimony established that the gun was present at the scene of the incident:
the officer testified that he collected the gun at that location and victim S.B. identified the
weapon that was collected as the weapon used in the robbery. (/d. at 13.) Because the
presence of the gun was “otherwise established” by untainted testimony, admission of the
tainted testimony could not have undermined the jury’s finding of guilt beyond a
reasonable doubt.

3. Ground Three (Objection Six)

In Ground Three, Aguilar asserts a claim of ineffective assistance of counsel. (Doc.
1 at 17.) Aguilar argues that his counsel should have used evidence of communications in
his cell phone to impeach S.B.’s testimony that S.B. did not know Aguilar. (Id.) The
Magistrate Judge concluded that the PCR state court’s decision was not unreasonable when
it found (1) counsel’s performance was not deficient and (2) Aguilar did not suffer
prejudice. (Doc. 68 at 14-21.)

As thoroughly explained by the Magistrate Judge and PCR state court, Aguilar’s
counsel was not ineffective. (Id.) Aguilar’s conclusory arguments to the contrary do not
undermine that conclusion.

4. Ground Four (Objection Seven)

In Ground Four, Aguilar asserts that his trial counsel was ineffective in plea
negotiations. (Doc. 1 at 29-30.) Aguilar argues that but for his counsel’s conduct, he
would have accepted a probation-available plea agreement. (Id.) The Magistrate Judge
rejected Aguilar’s claim and thoroughly explained her reasoning. (Doc. 68 at 21-25.) In

particular, the Magistrate Judge found that state court reasonably concluded that a

-8-
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probation-available plea was not offered and that Aguilar fails to overcome the doubly
deferential standard to the state court’s decision that Aguilar’s counsel was not ineffective.
(Id. at 24-25.)

Aguilar does not object to the Magistrate Judge’s conclusion or reasoning with
respect to this claim. (Doc. 75 at 10.) Instead, Aguilar raises an entirely new claim that is
not in the petition. He asserts that counsel was ineffective in rejecting a separate “CES
plea,” not the probation-available plea alleged in the petition. (Compare Doc. 1 at 29-30
with Doc. 75 at 10.) Because all claims for relief must be in the petition, the Court declines
to consider Aguilar’s newly raised claim. See Rule 2(c)(1), Rules Governing Section 2254
Cases (mandating that all grounds for relief must be in the petition). To the extent Aguilar’s
Objection is not a newly raised claim, the Court declines to consider the new argument.
See Brown, 279 F.3d at 744. In any event, Aguilar does not show that his counsel was
ineffective in stating that Aguilar does want the CES plea, when Aguilar previously
rejected the CES plea.

II. Certificate of Appealability

Pursuant to Rule 11(a) of the Rules Governing Section 2254 Cases, this Court must
issue or deny a certificate of appealability (COA) at the time it issues a final order adverse
to the applicant. See United States v. Winkles, 795 F.3d 1134, 1142 (9th Cir. 2015)
(requiring a COA to appeal the denial of a Rule 60(b) motion in a § 2255 case); Payton v.
Davis, 906 F.3d 812, 818 & n.8 (9th Cir. 2018) (applying Winkles to a case brought under
§ 2254). A court may issue a COA only when the petitioner “has made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). This showing can
be established by demonstrating that “reasonable jurists could debate whether (or, for that
matter, agree that) the petition should have been resolved in a different manner” or that the
issues were “adequate to deserve encouragement to proceed further.” Slack v. McDaniel,
529 U.S. 473, 484 (2000) (citing Barefoot v. Estelle, 463 U.S. 880, 893 & n.4 (1983)). For
procedural ruling§, a court may issue a COA only if reasonable jurists could debate (1)

whether the petition states a valid claim of the denial of a constitutional right, and (2)

-9.
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whether the court’s procedural ruling was correct. Id. The Court finds that reasonable
jurists would not find this Court’s ruling debatable. Therefore, the Court will not issue a
COA.

CONCLUSION

For the foregoing reasons,

IT IS ORDERED that Aguilar’s Motion for Leave in Allowing Reply to Response
to Petitioner’s Objections to Report and Recommendation (Doc. 77) is DENIED.

IT IS FURTHER ORDERED that the Report and Recommendation (Doc. 68) is
ADOPTED.

IT IS FURTHER ORDERED that Aguilar’s Petition for Writ of Habeas Corpus
(Doc. 1) is DISMISSED.

IT IS FURTHER ORDERED that, pursuant to Rule 11 of the Rules Governing
Section 2254 Cases, in the event Petitioner files an appeal, the Court denies issuance of a
certificate of appealability.

IT IS FURTHER ORDERED that the Clerk of Court must enter judgment
accordingly, and close its file in this action.

Dated this 30th day of August, 2022.

/ HonoraBle J cnnif‘cﬂ ngs

United States District Judge

-10 -
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Case: 22-16707, 11/02/2022, 1D: 12578546, DktEntry: 1-1, Page 1 of 1

Office of the Clerk
United States Court of Appeals for the Ninth Circuit
Post Office Box 193939
San Francisco, California 94119-3939
| 415-355-8000

Molly C. Dwyer

Clerk of Court November 02, 2022
No.: 22-16707
D.C. No.: 4:19-cv-00359-JGZ
Short Title: Mlcha.el. Agullar v. Arizona Department of Corrections
Rehabilitation a, et al
Dear Appellant

The Clerk's Office of the United States Court of Appeals for the Ninth Circuit has
received a copy of your notice of appeal and/or request for a certificate of
appealability.

A briefing schedule will not be set until the court determines whether a
certificate of appealability should issue.

Absent an emergency, all subsequent filings in this matter will be referred to the
panel assigned to consider whether or not to grant the certificate of appealability.

All subsequent letters and requests for information regarding this matter will be
added to your file to be considered at the same time the cause is brought before the
court.

The U.S. Court of Appeals docket number shown above has been assigned to this
case. You must indicate this Court of Appeals docket number whenever you
communicate with this court regarding this case. Motions filed along with the
notice of appeal in the district court are not automatically transferred to this court
for filing. Any motions seeking relief from this court must be separately filed in
this court's docket.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Edward Aguilar, No. CV-19-00359-TUC-JGZ
Petitioner, ORDER

V.

David Shinn, et al.,

Defendants.

Pending before the Court is Aguilar’s Motion for Status Concerning More Time to
File a Notice of Appeal. (Doc. 100.) The Court of Appeals for the Ninth Circuit has denied
Aguilar’s appeal in this action and stated no further filings will be entertained in this closed
case. (Doc. 99.)

Accordingly,

IT IS ORDERED that Aguilar’s Motion (Doc. 100) is denied as moot. This case
shall remain closed.

Dated this 1st day of February, 2023.

// Honorable Jennifeﬂ ngs

United States District Judge
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United States Court of Appeals for the Ninth Circuit
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Michael Aguilar v. Gene Coca, et al
Appeal From: U.S. District Court for Arizona, Tucson
Fee Status: IFP

Case Type Information:
1) prisoner
2) state
3) civil rights

Originating Court Information:
District: 0970-4 : 4:21-cv-00009-JGZ-PSOT
Trial Judge: Jennifer G. Zipps, District Judge
Date Filed: 01/07/2021
Date Order/Judgment: Date Order/Judgment EOD: Date NOA Filed: Date Rec'd COA:
10/18/2021 10/18/2021 10/25/2021 10/25/2021

Prior Cases:
15-15376 Date Filed: 03/03/2015 Date Disposed: 03/24/2015  Disposition: Jurisdictional Defects -
Judge Order

16-17229 Date Filed: 12/05/2016 Date Disposed: 04/14/2017  Disposition: COA Denied - Judge
Order

17-16163 Date Filed: 06/05/2017 Date Disposed: 07/14/2017  Disposition: Rule 42-1 Dismissal -
Clerk Order
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MICHAEL EDWARD AGUILAR (-: 220506002) Michael Edward Aguilar
Plaintiff - Appellant, Terminated: 10/26/2021
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MH

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Aguilar, No. CV-23-00264-TUC-RCC
Plaintiff,

V. ORDER

Ryan Thornell,
Defendant.

On May 19, 2023, Plaintiff Michael Aguilar, who is confined in the Pima County
Adult Detention Center, filed a “Motion for Ancillary Jurisdictional Relief” in Jensen v.
Thornell, CV-12-00601-PHX-ROS (D. Ariz.), a class action lawsuit. In a June 8, 2023
Order, Senior District Judge Roslyn O. Silver directed the Clerk of Court to file the Motion
as a new civil action. That same day, the Clerk of Court opened a new case, and Plaintiff’s
Motion was filed as a Complaint.

In a June 22, 2023 Order, the Court dismissed Plaintiff’s Complaint with leave to
amend and gave Plaintiff 30 days to (1) file an amended complaint on a court-approved
form and (2) either pay the filing and administrative fees or file a complete Application to
Proceed In Forma Pauperis. On July 3, 2023, Plaintiff filed a “Motion for Leave to File
Form Four in place of Application to Proceed In Forma Pauperis” (Doc. 4).

L Motion for Leave to File Form Four
In his Motion, Plaintiff states that his past attempts to obtain certification of his trust

account statement “went ignored,” and “it is highly likely the required certification . . .
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amounts to an analogous pipe dream.”! As a result, Plaintiff seeks leave to proceed in
forma pauperis upon submission of a completed non-prisoner Application to Proceed
Without Prepaying Fees or Costs, which Plaintiff has lodged alongside his Motion.

Plaintiff does not state that he has been denied access to a certified trust account
statement in connection with this action. And in the Court’s experience, prisoners are
rarely, if ever, unable to obtain a certified trust account statement where the particular
institution’s procedures for obtaining this document have been followed. In any event, as
noted previously, a prisoner seeking leave to proceed in forma pauperis in a civil action
must submit both an affidavit of indigence and a certified copy of a trust account statement
(or institutional equivalent) for the six months preceding the filing of the complaint. 28
U.S.C. § 1915(a)(2). These conditions are imposed by statute, see 28 U.S.C. § 1915(b)(1),
and Congress did not give courts discretion to depart from its statutory mandate.
Accordingly, Plaintiff’s Motion for Leave to File Form Four will be denied. Plaintiff will
have 30 days from the filing date of this Order to submit a properly executed and certified
Application to Proceed In Forma Pauperis, using the form included with this Order, or pay
the $402.00 filing and administrative fees.
II. Warnings

Al Address Changes

Plaintiff must file and serve a notice of a change of address in accordance with Rule
83.3(d) of the Local Rules of Civil Procedure. Plaintiff must not include a motion for other
relief with a notice of change of address. Failure to comply may result in dismissal of this

action.

| Plaintiff also notes that his “Specialist” is an officer he sued for excessive force in
Aguilar v. LaWall, CV-12-00679-TUC-JAS. However, it is not clear that Plaintiff requires
this individual’s assistance to obtain a certified trust account statement. If Plaintiff finds
he is unable to fully complete the Application to Proceed In Forma Pauperis due to acts or
omissions of others beyond his control, he must file a declaration, signed under penalty of
erjury, setting forth facts to support his inability to comply. This declaration must state
El) when and how Plaintiff requested a certified co%y of his inmate trust account statement
and certification of a correctional official as to the status of his trust account, (2) the
indi\jidlcllal(s) to whom such a request was made, and (3) the response(s), if any, Plaintiff
received.

7 -
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B. Possible Dismissal

If Plaintiff fails to timely comply with every provision of this Order, including these
warnings, the Court may dismiss this action without further notice. See Ferdik v. Bonzelet,
963 F.2d 1258, 1260-61 (9th Cir. 1992) (a district court may dismiss an action for failure
to comply with any order of the Court).

IT IS ORDERED:

(1)  The Motion for Leave to File Form Four is DENIED. (Doc. 4.)

(2)  Within 30 days of the date this Order is filed, Plaintiff must either pay the
$350.00 filing fee and $52.00 administrative fee or file a complete Application to Proceed
In Forma Pauperis and a certified six-month trust account statement (or institutional
equivalent).

(3) - If Plaintiff fails to either pay the $350.00 filing fee and $52.00 administrative
fee or file a complete Application to Proceed In Forma Pauperis within 30 days, the Clerk
of Court must enter a judgment of dismissal of this action without prejudice and without
further notice to Plaintiff and deny any pending unrelated motions as moot.

(4)  The Clerk of Court must mail Plaintiff a court-approved form for filing an
Application to Proceed In Forma Pauperis (Non-Habeas).

(5) The deadline for filing an amended complaint (July 24, 2023) remains
unchanged.

Dated this 10th day of July, 2023.

o

I—Ic]:v/norable Raner C. Collins
Senior United States District Judge
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Case: 4:22-cv-00074-RCC  Document 41  Filed 07/03/23 Page 1of1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Mario Armando Obregon, No. CV-22-00074-TUC-RCC
Plaintiff, ORDER

V.

Mark Napier, et al.,

Defendants.

Pending before the Court is Michael Edward Aguilar's Motion for Leave to
Exceed LRCiv 7.2 Page Limit Re: Motion for Jus Tertii Standing. (Doc. 39.) Lodged
with the Motion is a Proposed Motion for Jus Tertii Standing. (Doc. 40.) Having
reviewed the filing,

IT IS ORDERED that the Motion is GRANTED. (Doc. 39.) The Clerk of Court
shall file the lodged Motion to Intervene on the docket. (Doc. 40.)

Dated this 3rd day of July, 2023.

P

Holglorable Raner C. Collins
Senior United States District Judge
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LAURA CONOVER

PIMA COUNTY ATTORNEY

CIviL D1vISION

Joey A. Flynn, SBN 015430

Deputy County Attorney

32 North Stone Avenue, Suite 2100
Tucson, Arizona 85701

Telephone: 520-724-5700
Joey.Flynn@pcao.pima.gov

Direct dial: 520-724-8289

E-Service and Court Documents: Tort@pcao.pima.gov
Attorneys for Defendant Chris Nanos

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Mario Armando Obregon, No. 4:22-CV-00074-RCC-PSOT
Plaintiff, DEFENDANT CHRIS NANOS’
VS. OPPOSITION TO MICHAEL
EDWARD AGUILAR’S MOTION
Christopher Nanos, et al., FOR JUS TERTII STANDING
Defendants.

Defendant Chris Nanos (“Nanos”) opposes inmate Michael Edward Aguilar’s
(“Aguilar”) Motion for Jus Tertii Standing (Doc 42). Aguilar’s motion to intervene must
be denied as an attempt to circumvent the Prison Litigation Reform Act' (“PLRA”), an
attempt to engage in the unauthorized practice of law, and for Aguilar’s lack of standing.

The court must also disregard irrelevant factual allegations raised by Aguilar
relating to Defendant’s motion for summary judgment to dismiss Plaintiff Mario
Obregon’s (“Obregon”) lawsuit for failure to exhaust his remedies under the PLRA. This

motion in opposition is supported by the following Memorandum.

I U.S.C. §28 1915(g).
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Memorandum of Points & Authorities
L. Factual Background

On May 12, 2022, Plaintiff Obregon, a detainee at the Pima County Adult Detention
Complex (“PCADC”), filed a Second Amended Complaint (“SAC”), seeking
compensatory relief for “exposing [him] to COVID-19 and causing [him] to contract
COVID-19.” (Doc 11 at 9 E). Plaintiff Obregon alleges that Defendant Nanos risked
Plaintiff’s life by failing to provide adequate training and supervision regarding COVID-
19. Id. at p.3. Plaintiff Obregon alleges these events occurred during late January and
early February 2022. Id at p.3. Plaintiff’s SAC seeks only money damages for past harms
allegedly suffered. Id. at p. 6.

Over one year later, on June 2, 2023, Michael Edward Aguilar (“Aguilar”), another
inmate at PCADC, filed a Motion for Jus Tertii Standing (Doc 42) in forma pauperis, to
intervene or join in Plaintiff Obregon’s case and act as Plaintiff’s legal counsel. Aguilar
was allegedly housed in a cell next to Obregon’s during the Spring of 2023. (Doc 42 at
1:16-21).

Aguilar claims that because he has already helped Plaintiff Obregon with his court
filings, he has jus tertii standing, which would allow him to vicariously assert Plaintiff
Obregon’s right to access the courts. Id. at 3:15-19.2 Aguilar further asserts PCADC
violated Plaintiff Obregon’s right of access-to-the-courts by changing the two inmates’

housing assignments to prevent Aguilar from assisting Plaintiff Obregon in legal matters,

2 Doc 42 at p. 3:15-20 states: “When Obregon learned Aguilar possessed minius (sic)
experience litigating prisoner actions in the Federal Courts, he requested and was
provided with assistance from Aguilar. See Plaintiff’s most recent pleadings.” Doc 42,
Aguilar’s Motion for Jus Tertii Standing, and Doc. 33, Plaintiff’s Motion to file Sur-
Reply, are both handwritten and appear to have been written by the same hand. The court
may take judicial notice of this fact under Rule 201(c)(2), Fed. R. Evid.

2
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after counsel undersigned learned that Aguilar was providing legal advice to Plaintiff
Obregon. Doc 42 at 3:15-4:3.3

Aguilar’s motion further argues that he has Article III standing because he may
experience a “threatened injury” due to “uncertainty surrounding COVID-19 and the lack
of precedence over a myriad of injurious possibilities yet to manifest.” Id. at: 6:21-26.

Importantly, Aguilar’s motion admits:

1. Aguilar is barred from filing additional lawsuits in forma pauperis under the
three-strike rule contained in the Prison Litigation Reform Act (“PLRA”),
U.S.C. §28 1915(g). Doc 42 at 27:14 - 28:18.

2. Aguilar is engaging in the unauthorized practice of law. Id. at 3:13-4:14.

3. Aguilar was booked into PCADC on May 6, 2022, which was after the events
described by Plaintiff Obregon in the SAC which occurred during late
January and early February 2022. Id. at 2: 7-22; Doc 11 at p. 3.

I. ARGUMENT "

Aguilar’s motion to intervene must be denied as an attempt to circﬁmvent the PLRA,
an attempt to engage in the unauthorized practice of law, and for Aguilar’s lack of standing.
Further, the court must disregard irrelevant factual allegations raised by Aguilar relating to
Defendant Nanos’ motion for summary judgment to dismiss Plaintiff Obregon"s lawsuit
for his failure to exhaust his remedies under the PLRA. '

A. The PLRA prevents Aguilar from bringing his own lawsuit.

Because Aguilar admits that three of his prior actions and appeals brought under the

PLRA were dismissed for failure to state a claim, Aguilar is ineligible to bring any claim

3 Counsel undersigned affirmatively states under Rule 11, Fed. R. Civ. P. and under
penalty of perjury that she had no knowledge and did not participate in any housing
assignments at PCADC pertaining to either Plaintiff Obregon or Aguilar.

3



L.AURA CONOVER
PiMA COUNTY ATTORNEY

CIVIL DIVISION

O 0 N N U e W -

N N NN N N N = o e e e e e e e e
A L A W= OO NN WD =, o

on his own behalf. U.S.C. §28 1915(g). His attempt at intervention here should be denied
as an attempt to circumvent the PLRA.

B. Aguilar is engaged in the unauthorized practice of law.

It is well-established that one inmate cannot represent another inmate in civil rights
lawsuits under 42 U.S.C. §1983. Johns v. Cnty. of San Diego, 114 F.3d 874, (9th Cir. 1997)
“[C]Jonstitutional claims are personal and cannot be asserted vicariously. While a non-
attorney may appear pro se on his own behalf, ‘[h]e has no authority to appear as an
attorney for others than himself.”” Id. at 876 (internal citations omitted.)

Aguilar admits that he is engaging in the unauthorized practice of law by citing to
Obregon’s “most recent pleadings,” which here would be Plaintiff Obregon’s Motion to
file a Sur-Reply (Doc 33). This amounts to Aguilar’s admission that he is acting as Plaintiff
Obregon’s counsel, which is further evidenced by the similarities contained in the
handwriting in both Doc 33 and Aguilar’s motion (Doc 42). Aguilar, a non-lawyer, cannot
be permitted to act as Plaintiff Obregon’s attorney.

C.  Aguilar Lacks Standing

i. Jus Tertii Standing is Inapplicable

Aguilar cites Johnson v. Avery, 393 U.S. 483, 490 (1969) for the proposition
Plaintiff Obregon has “the right to receive Aguilar’s assistance” (Doc 42 at 10:26-28) This
is an incorrect reading of Johnson.

“In Johnson, the Tennessee prison system had a regulation barring inmates from
advising or assisting each other about legal matters. The Court invalidated that rule—not
because prisoners have a constitutional right to “the assistance of fellow inmates”—but
because Tennessee failed to provide any other mechanism for helping inmates who were
incapable of preparing legal papers themselves.” Blaisdell v. Frappiea, 729 F.3d 1237,
1244 (9th Cir. 2013) (internal citations omitted.) “’[IJnmates have a right to receive legal

advice from other inmates only when it is a necessary means for ensuring a reasonably
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adequate opportunity to present claimed violations of fundamental constitutional rights to
the courts.””) Id. at 729 F.3d 1237, 1245 (9th Cir. 2013) (quoting Lewis v. Casey, 518 U.S.
at 350-51, 116 S.Ct. 2174 (1996)).

At no time has Plaintiff Obregon alleged that he did not have adequate access to the
court and the court record here shows the reverse is true. Plaintiff Obregon demonstrated
his own ability to access the court without the help of other inmates by previously filing a
complaint (Doc 1), a second amended complaint (Doc 11), and the original responsive
documents to Defendant’s motion for summary judgment. (Docs 30-31.1) Accordingly,
Plaintiff Obregon is not entitled to Aguilar’s assistance.

The Ninth Circuit in Blaisdell, supra, has further observed that access-to-courts
rights are also “tethered to principles of Article III standing.” Blaisdell at 729 F.3d 1237,
1244 (citation omitted.) Here, Plaintiff Obregon and Aguilar may each have his own right
to access to the court, but “they cannot vicariously assert that protection on each other’s
behalf.” Id. (citation omitted.) Thus, Aguilar’s motion fails as a matter of law.

ii.  Aguilar lacks Article III standing.

Aguilar’s motion also argues that Aguilar has his own U.S. Const. Art. III standing
to join in this lawsuit because he may experience a “threatened injury” due to “uncertainty
surrounding COVID-19 and the lack of precedence over a myriad of injurious possibilities
yet to manifest.” (Doc 42 at: 6:21-26). However, this is a conclusory statement about an
unrealized injury that is insufficient to establish Article III standing.

“For there to be a judicially cognizable injury, ‘the party before [the court] must
seek a remedy for a personal and tangible harm.’” Id. (cleaned up.) See also: Bernhardt v.
Cnty. of Los Angeles, 279 F.3d 862, 868—69 (9th Cir. 2002) (citations omitted.) (“To satisfy
Article III's standing requirements, a plaintiff must show (1) [he] has suffered an “injury
in fact” that is (a) concrete and particularized and (b) actual or imminent, not conjectural

or hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant;
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and (3) it is likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decision.”)

Aguilar, who was not even an inmate in PCADC when the allegations underlying
the SAC occurred, cannot show any personal and tangible injury in fact that is traceable to
Defendant Nanos’ actions related to Plaintiff Obregon. Moreover, even if Aguilar could
demonstrate such a personal and tangible injury, a positive result in Plaintiff Obregon’s
case would not redress any alleged harm to Aguilar because Plaintiff Obregon’s lawsuit
seeks only monetary relief for himself and not for any other relief that could possibly
benefit Aguilar. Accordingly, Aguilar lacks standing to join or intervene in Plaintiff
Obregon’s lawsuit.

iii. Rules 20, 21, & 24, Fed. R. Civ. P. prohibit Aguilar’s joinder.
a. Aguilar cannot join under Rules 20 or 21.

Aguilar is not a person who may be joined under Rule 20(a)(1)(A) because he asserts
no right to relief “arising out of the same transaction, occurrence, or series of transactions
or occurrences...” Aguilar admits that he was not yet even an inmate when Plaintiff
Obregon sued for contracting Covid in February of 2022; thus, he could not have been in
the same pod with Plaintiff Obregon when he allegedly contracted Covid. It would be
impossible for any right asserted by Aguilar to arise “out of the same transaction,
occurrence, or series of transactions or occurrences” within the meaning of Rule 20(a).

Aguilar is also not the proper person to move for joinder. Under Rule 20, “... only
a person or entity that is already a party may make a motion for joinder.” Bourgeois v.
Vanderbilt, 251 F.R.D. 368, 370 (W.D. Ark. 2008) (cleaned up.) Because Aguilar is not a
party to the present lawsuit, he cannot use Rule 20(a) to join in Plaintiff Obregon’s lawsuit.

Rule 21 deals with misjoinder and nonjoinder of parties. As with Rule 20, Rule 21
is also inapplicable here. Rule 21 must be read in conjunction with Rules 18-20 and governs

only when one of those Rules have been violated. United States v. Com. Bank of N. Am.,
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31 F.R.D. 133, 135 (S.D.N.Y. 1962) citing, 3 Moore's Federal Practice, 2902, 2904 (2d ed.
1948). Aguilar was not inadvertently or mistakenly omitted from this lawsuit, and he has
failed to show that he is entitled to join under Rules 18-20. Therefore, Aguilar has no right
to join under Rule 21.

Similarly, Aguilar may not attempt to intervene under Rule 24(b), Fed. R. Civ. P.
A court may permit Aguilar’s intervention if Aguilar were to assert “a conditional right to
intervene by a federal statute...” or where he “shares with the main action a common
question of law or fact.” Aguilar makes neither assertion. He cites no conditional right to
intervene, and for the reasons stated above, Aguilar shares no common question of law or
fact with Plaintiff Obregon. Thus, Aguilar should also be denied the court’s permission to

intervene under Rule 24.

III. COURT MAY NOT CONSIDER AGUILAR’S ALLEGATIONS
REGARDING THE PCADC’S GRIEVANCE PROCEDURE

Aguilar’s motion (Doc 42) contains factual allegations about Aguilar’s experience
with PCADC’s grievance procedure. See Doc 42 at 24:12-26:13. Aguilar’s experience with
PCADC’s grievance procedure is itrelevant to Plaintiff Obregon’s own well-documented
experience. Therefore, Aguilar’s additional facts are inadmissible under Rule 104 (b) Fed.
R. Evid. These additional facts should be disregarded by the court in its consideration of
Defendant Nanos’ motion for summary judgment for Plaintiff Obregon’s failure to exhaust
administrative remedies as a prerequisite to litigation under the PLRA (Doc 19), which is
still pending before this court.

"
/1
"
I
1/
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IV. CONCLUSION

For the foregoing reasons, Defendant Nanos respectfully requests that the Court
deny Aguilar’s Motion for Jus Tertii Standing and disregard as irrelevant Aguilar’s
additional factual allegations contained in that motion.

RESPECTFULLY SUBMITTED July 11, 2023.

LAURA CONOVER
PIMA COUNTY ATTORNEY

By: /s/Joey Flynn

Joey A. Flynn
Deputy County Attorney
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CERTIFICATE OF SERVICE
I hereby certify that on July 11, 2023, I electronically transmitted the attached

document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a
Notice of Electronic Filing to the following ECF registrants:

Additionally, copies mailed on this same date to the following recipient:

Mario Armando Obregon

BN 210304053

Pima County Adult Detention Center
P.O. Box 951

Tucson, AZ 85702

Pro Se Plaintiff

Michael Edward Aguilar

BN 220506002

Pima County Adult Detention Center
P.O. Box 951

Tucson, AZ 85702

Potential Pro Se Intervenor

By: /s/Sandy Tokin
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FILED
Gary L. Harrison

CLERK, SUPERIOR €

8/23/2023 4:46:36 PM

LAW OFFICE OF JACOB AMARU S e

530 S. Main Ave., Suite B Case No. ’E;!I{-'%ulgz h.ll 9\“{%1
Tucson, AZ 85701 T
Phone: 520-465-6968/ Fax 866-651-6248

State Bar No. 022333

PCBA No. 65715

jake(@delenselawtucson.com

Attorney for Michael Aguilar

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF PIMA

THE STATE OF ARIZONA, ) Case No. CR20221602-001
Plaintiff, ; MOTION TO WITHDRAW
Vs. ; Honorable Judge Marner
MICHAEL AGUILAR, ; Division 10
Defendant. §

COMES NOW JACOB M. AMARU, attorney for Michael Aguilar, and pursuant to
Rule 6.3, Arizona Rules of Criminal Procedure, respectfully applies to the Court for an
order permitting him to withdraw as counsel of record for the Defendant, for the
following reasons:

The relationship between the undersigned and the Defendant is itreparably broken.
Undersigned is the fifth or sixth attorney on this case and has made his absolute best
efforts to work with Mr. Aguilar. This has including using multiple people from his
office to ensure that Mr. Aguilar has regular visits at the Jail.

In January of 2023, Mr. Aguilar made multiple claims of ineffective assistance of

counsel and ethical misconduct that were unfounded and later withdrawn by Mr. Aguilar.

OURT

TELO /s/

NER
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Undersigned made a meaningful effort to repair the relationship but Mr. Aguilar
continues to perseverate and to make claims that make a working relationship impossible.

Due to the sensitive nature of the specific details of the conflict between attorney
and client, if the Court requires additional information; defense counsel respectfully
requests that the hearing on the Motion Withdrawn be heard Ex-Parte. The State has no
objection to this request.

RESPECTFULLY SUBMITTED this g day of AUGUST, 2023.

LAW ORFICE OF JACOB AMARU

JIHCHBM. AMARU, ESQ.
ttorney for Michael Aguilar

ORIGINAL %glc foregoing delivered/
mailed this e day of AUGUST 2023, to:

Clerk of the Court

Pima County Superior Court
110 West Congress Street
Tucson, Arizona, 85701

Honorable Judge Marner
Division 10
Pima County Superior Court

Dawn Aspacher, ESQ.

Pima County Attorney's Office
32 North Stone Avenue
Tucson, Arizona, 85701
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Case 4:19-cv-00359-JGZ Document 108 Filed 08/07/23 Page 1 of 2

KRISTIN K. MAYES
ATTORNEY GENERAL
(FIRM STATE BAR NoO. 14000)

AMY M, THORSON

ASSISTANT ATTORNEY GENERAL
CRIMINAL APPEALS SECTION

400 WEST CONGRESS, BLDG. S-215
TUCSON, ARIZONA 85701-1367
TELEPHONE: (520) 628-6520

Amy. Thorson@azag.gov

E-mail: CADocket@azag.gov
(State Bar Number 20705)
ATTORNEYS FOR RESPONDENTS

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Michael Edward Aguilar, CIV 19-00359-TUC-JGZ
Petitioner,
RESPONSE TO MOTION FOR
~Vs- PORTIONS OF HABEAS RECORD
R 0 TO FILE RULE 60(B) MOTION
yan Thornell,” et al,, FOR RELIEF FROM JUDGMENT
Respondents.

Respondents hereby respond to Petitioner Michael Aguilar’s “Motion for
Portions of the Habeas Record to File Rule 60(b) Motion for Relief from
Judgment,” docketed on July 27, 2023. (Dkt. # 107). Aguilar seeks a copy of his
habeas petition and a copy of the docket, apparently in preparation for filing a
motion for relief from the judgment. (/d. at 9.) To the extent Aguilar seeks this
information from Respoﬁdents, his motion should be denied, for the reasons given
below.

This Court has dismissed Aguilar’s habeas petition, and the Ninth Circuit
has denied his request for a certificate of appealability. (Dkt. # 106.) This Court

' Ryan Thornell is the new Director of the Arizona Department of Corrections,
Rehabilitation, and Reentry, and should be substituted into the caption under Rules
l(a)ﬁ]g and 12 of the Rules Governing Section 2254 Cases and Federal Rule of
Civil Procedure 25(d).




o 0 N N U A W N

N NN N NN N NN e e e ek e e [
w\lG\UI-RWNH©\°m\IO\UI-BMN:Q

Case 4:19-cv-00359-JGZ Document 108 Filed 08/07/23 Page 2 of 2

has previously denied Aguilar’s request for a copy of his habeas petition but
informed him that he could contact the Clerk’s Office to order copies and that
copies of filings are available online. (Dkt. # 90.)

The documents Aguilar requests are not the type of documents that
Respondents are obligated to provide under the Federal Rules of Civil Procedure.
But even if they were, Aguilar would have to show good cause for discovery,
which he has not done. See Rule 6(a), Rules Governing § 2254 Cases. Thus, this
Court should deny Aguilar’s motion.

RESPECTFULLY SUBMITTED this 7th day of August, 2023.

MARK BRNOVICH
ATTORNEY GENERAL

J.D. Nielsen
Habeas Unit Chief

S/AMY M. THORSON
ASSISTANT ATTORNEY GENERAL

ATTORNEYS FOR RESPONDENTS

[ hereby certify that on August 7, 2023, I served the attached document by mail on
the following, who are not registered participants of the ECF System.

Petitioner, Pro Se

Michael Edward Aguilar

1-G-32

#220506002

PIMA COUNTY ADULT DETENTION CENTER
P.0. BOX 951

TUCSON, AZ 85702

s/I. SCHMIT

Document No. TP7CWWFLOEIRIQ
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