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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:22-CV-59-BO

SIDDHANTH SHARMA,
Plaintiff,
V. ORDER
DAMON CIRCOSTA, in his official
capacity as Chair of the North Carolina
State Board of Elections, STELLA
ANDERSON, in her official capacity as a
member of the North Carolina State
Board of Elections, JEFF CARMON, in his
official capacity as a member of the North
Carolina State Board of Elections, STACY
EGGERS 1V, in his official capacity as a
member of the North Carolina State Board
of Elections, TOMMY TUCKER, in his
official capacity as a member of the North
Carolina State Board of Elections, KAREN
BRINSON BELL, in her official capacity
as the Executive Director of the North
Carolina State Board of Elections, the
NORTH CAROLINA BOARD OF
ELECTIONS,

N’ N N N N’ Nt Nt N Nt N Nt N N N N e N e N N’ N N N’ S’

Defendants.

This cause comes before the Court on plaintiff's pro se motion for a temporary restraining
order [DE 26], defendants' motion for an extension of time [DE 27], plaintiff's motion to deny the
motion for extension of time and for judgement on the pleadings and for default judgement [DE
28], defendants' motion to dismiss [DE 30], and plaintiff's motion to expedite consideration of this
case [DE 35]. All pending motions are ripe for adjudication. For the reasons that follow,
defendants' motion for an extension of time [DE 27] is granted and the motion to dismiss is deemed
timely filed. Plaintiff's motion to expedite [DE 35] is granted. Defendants' motion to dismiss [DE

30] is granted. Plaintiff's second motion for a temporary restraining order [DE 26] is denied.
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Plaintiff's motion to deny the motion for an extension [DE 28] is denied in part and the remainder
is denied in part as moot. The complaint in this case is dismissed without prejudice.

BACKGROUND

On February 7, 2022, plaintiff filed a pro se complaint alleging that several North Carolina
State Board of Elections' ("the Board") candidate filing requirements for the 2022 mid-term
elections are unconstitutional. Plaintiff argues that the following provisions are invalid: 1) that
candidates be registered to vote; 2) that they be affiliated with a political party for at least ninety
days; and 3) that they do not have any felony convictions. Plaintiff is an incarcerated individual
with a prior felony conviction who is not registered to vote. Plaintiff states that he attempted to file
as a U.S. House of Representatives candidate in North Carolina's 2022 mid-term elections, but
ultimately did not file when he discovered the statutory restrictions. It is not clear whether he
intended to become a party-affiliated candidate in the primary election or whether he intended to
run as an unaffiliated candidate in the general election. Plaintiff appears to challenge some
provisions that apply to the primary and one that applies to the general election.

In order to become an official House candidate on a primary ballot in North Carolina, a
candidate must file a notice of candidacy with the North Carolina State Board of Elections. N.C.
Gen. Stat. Ann. § 163-106.2. In 2022, party-affiliated primary candidates must file a notice
between February 24 and March 4 to appear on the ballot for the May 17, 2022 primary election.
Candidate Filing for 2022 Elections to Resume on February 24, North Carolina State Board of
Elections (Feb. 9, 2022), https://www.ncsbe.gov/news/press-releases/2022/02/09/candidate-
filing-2022-elections-resume-february-24. A primary candidate must be "affiliated with that party
for at least 90 days[.]" § 163-106.1. A primary candidate must file a certificate "stating that the

person is registered to vote in that county[.]" § 163-106.5. If the candidate is not registered to vote

2
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in the county in which they are running, the board of elections shall "cancel the notice of
candidacy[.]" Id

If the primary candidate has ever been convicted of a felony, the candidate must "provide
the name of the offense, the date of conviction, the date of the restoration of citizenship rights, and
the county and state of conviction" on a form available for the public record in the Office of the
Board of Elections. § 163-106(¢). The form states that "a prior felony conviction does not preclude
holding elective office if the candidate's rights of citizenship have been restored." Id. If the
candidate with a prior felony conviction fails to file this form, "the individual's name shall not
appear on the ballot as a candidate, and votes for that individual shall not be counted." /d.

Unaffiliated candidates who do not participate in a primary may still appear on the general
election ballot and must file a notice of candidacy on or before May 17, 2022. See § 163-122(a)(2).
A person who is precluded from running in a particular party's primary may still run in a general
election as an unaffiliated candidate, so long as he is a "qualified voter" and collects a certain
number of signatures on a petition supporting his candidacy on or before noon of the day of the
primary election. § 163-122(a)(1) and (2). The state will cancel the petition of "any person who
does not meet the constitutional or statutory qualifications for the office, including residency." Id.
at § 163-122(d)."

Plaintiff states that he is unconstitutionally barred from becoming a candidate because he
is a felon who may not register to vote in North Carolina. Plaintiff states that he did not file a notice
of candidacy in either election at least in part because it would be futile. Plaintiff states that he
filed this suit because the Board threatened to arrest him for failing to successfully file a notice of

candidacy. Plaintiff seeks declaratory and injunctive relief, asking that this Court stay the candidate

! This process is appealable by a hearing. § 163-122(d).

3
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filing deadline, declare North Carolina's candidate qualifications for federal office
unconstitutional, and order that plaintiff be allowed to participate in the 2022 mid-term election
for seats in the U.S. House of Representatives,

On February 7, 2022, plaintiff filed a motion for a temporary restraining order and a motion
to consolidate this case with one brought by Representative Madison Cawthorn in this district. On
February 9, 2022, this Court denied both motions. On February 28, plaintiff filed a second motion
for a temporary restraining order. On March 1, defendants filed a motion for an extension of time
to file an answer in this case. On March 3, plaintiff filed a motion to deny the motion for an
extension, which included requests for judgement on the pleadings and default judgement. On
March 22, defendants filed a motion to dismiss for lack of jurisdiction and for failure to state a
claim. On April 15, plaintiff filed a motion to expedite proceedings and requested that this case be
adjudicated by May 17, 2022.

DISCUSSION

As an initial matter, the Court finds that good cause exists and grants defendants' motion
[DE 27] for an extension of time to answer or otherwise respond to plaintiff's complaint. Plaintiff's
motion [DE 28] to deny the motion for an extension is denied in part. Accordingly, the Court finds
that defendants' motion to dismiss [DE 30] is timely filed.

Defendants filed a motion to dismiss plaintiff's complaint for lack of personal jurisdiction
due to failure to serve, pursuant to Federal Rule of Civil Procedure 12(b)(2) and (5); lack of subject
matter jurisdiction due to lack of standing, pursuant to Rule 12(b)(1); and for failure to state a
claim, pursuant to Rule 12(b)(6). The Court construes plaintiff's filing titled "Plaintiff's reply in

support of plaintiff's motion for declaratory relief" as a response in opposition, at least in part, to

4
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defendants' motion to dismiss. Even if, ad arguendo, service in this case was proper, the Court
finds that it lacks subject matter jurisdiction and the motion to dismiss must be granted.

Federal Rule of Civil Procedure 12(b)(1) authorizes dismissal of a claim for lack of subject
matter jurisdiction. When subject matter jurisdiction is challenged, the plaintiff has the burden of
proving jurisdiction to survive the motion. Evans v. B.F. Perkins Co., 166 F.3d 642, 647-50 (4th
Cir. 1999). "In determining whether jurisdiction exists, the district court is to regard the pleadings'
allegations as mere evidence on the issue, and may consider evidence outside the pleadings without
converting the proceeding to one for summary judgment." Richmond, Fredericksburg & Potomac
R.R Co. v. United States, 945 F.2d 765, 768 (4th Cir. 1991). The movant's motion to dismiss
should be granted if the material jurisdictional facts are not in dispute and the movant is entitled
to prevail as a matter of law. /d. Defendants argue that this Court does not have subject matter
jurisdiction over the controversy because plaintiff has not alleged an injury, and thus has not
asserted standing, or that the controversy is not yet ripe.

Standing

To satisfy the standing requirement for subject matter jurisdiction at the pleading stage, a
plaintiff must allege a case or controversy under Article IT and "must have (1) suffered an injury
in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3) that is likely
to be redressed by a favorable judicial decision." Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016).
"To establish injury in fact, a plaintiff must show that he or she suffered 'an invasion of a legally
protected interest' that is 'concrete and particularized' and 'actual or imminent, not conjectural or
hypothetical." Id. (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)). "The party
invoking federal jurisdiction bears the burden of establishing" the elements of standing. Lujan, 504

U.S. at 561. "At the pleading stage, general factual allegations of injury resulting from the

5
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defendant's conduct may suffice, for on a motion to dismiss we presum[e] that general allegations
embrace those specific facts that are necessary to support the claim." Jd. (internal quotations
omitted) (substitution in original).

A plaintiff lacks standing when his claimed injury is "premised on a speculative chain of
possibilities." Clapper v. Amnesty, Int'l USA, 568 U.S. 398, 410 (2013); see Whitmore v. Arkansas,
495 U.S. 149, 158 (1990); Trump v. New York, 141 S. Ct. 530, 544 (2020) (dismissing for lack of
standing and ripeness because the plaintiff's alleged injury was predictive at best and noting "any
prediction about future injury [is] just that—a prediction"). Future injuries are only sufficient if
they are "certainly impending" and "[a]llegations of possible future injury are not sufficient."
Amnesty Int'l USA, 568 U.S. at 409 (internal quotations and citation omitted) (emphasis in
original). When a plaintiff is challenging the constitutionality of a statute before it is enforced upon
the plaintiff, a "credible threat of enforcement is critical to establishing an injury in fact." Buscemi
v. Bell, 964 F.3d 252, 259 (4th Cir. 2020), cert. denied sub nom. Kopitke v. Bell, 141 S. Ct. 1388,
209 L. Ed. 2d 129 (2021) (quotations omitted).

Defendants argue that plaintiff has not yet sustained an injury and fails to allege a
sufficiently concrete future injury. Plaintiff argues that, although he has not applied and been
denied ballot access, his future injury is sufficiently predictable and imminent because North
Carolina law prohibits him, as an unregistered felon, from registering as a candidate in the primary
or general election.?

The Court starts from the proposition that states may not require U.S. House of

Representative candidates to submit to any qualifications that are not listed in Article I, Section 2,

? Plaintiff alleges that if his requested relief is not granted, he will suffer the future harm of not being able to "run for
office[] where he will be able to help his constituents from the evils and tyranny of the democratic party in North
Carolina." Complaint at p. 13. Plaintiff also alleges he will be arrested by the Board of Elections.

6
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Clause 2 or in Section 3 of the Fourteenth Amendment. U.S. Term Limits, Inc. v. Thornton, 514
U.S. 779, 800-01 (1995) ("the Framers intended the Constitution to be the exclusive source of
qualifications for Members of Congress, and that the Framers thereby "divested" States of any
power to add qualifications."); see also Cook v. Gralike, 531 U.S. 510, 525-26 (2001). According
to the Constitution, a House member must be at least twenty-five years of age; must have been a
U.S. citizen for at least seven years; be an inhabitant of the state he represents at the time he was
elected; and, if he had previously sworn an oath to uphold the Constitution, he must not have
subsequently engaged in an insurrection in violation of that oath, U.S. CONST. art. I, § 2, cl. 2; U.S.
ConsT. amend. XIV, § 3. This list of qualifications is exclusive. Thornton, 514 U.S. at 800-01.
Accordingly, any state statutory qualifications not listed in the Constitution are invalid. See
Thornton, 514 U.S. at 800-01.

To demonstrate standing in this case, plaintiff has the burden of alleging "general factual
allegations of injury resulting from" the defendants' conduct. Lujan, 504 U.S. at 561. An injury
sufficient for standing in this case would be alleged if plaintiff was prevented from running for the
House of Representatives due to an unconstitutional restriction on ballot access by the State of
North Carolina.

In North Carolina, felons who are currently incarcerated may not register to vote. Update
on Voter Eligibility for People Serving Felony Sentences, North Carolina State Board of Elections,
https://www.ncsbe.gov/registering/who-can-register/registering-person-criminal-justice-system
(last visited May 13, 2022). North Carolina's § 163-106(e) prohibits felons who have not had their
rights restored from running in the primary election, and § 163-122(a) prohibits unaffiliated
candidates who are not registered voters from running in the general election. Taken together, no

felon who is currently incarcerated may run in North Carolina's House of Representatives election.

y/
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The U.S. Constitution does not require a Representative to be a registered voter or to be devoid of
a felony conviction. The North Carolina State Board of Elections admits in its briefing that the
state's restriction on felons running in the primary election, pursuant to § 163-106(e), is
unenforceable against plaintiff because it conflicts with the constitutional requirements. The Board
also admits that the state's requirement that unaffiliated candidates who run in the general election
must be registered voters, pursuant to § 163-122(a), is unenforceable against plaintiff.

It is undisputed that, at the time of the filings, plaintiff has not filed a notice of candidacy
for either the 2022 primary or general election. DE 34 at p. 8. Plaintiff does not assert that he plans
to file a notice of candidacy, but instead states that it is futile. Plaintiff alleges that future injury is
definite because, on its face, the disputed provisions conflict with Constitutional requirements. It
appears that plaintiff has made a facial constitutional challenge to North Carolina's ballot access
laws. See Thornton, 514 U.S. at 800-01; Gralike, 531 U.S. at 525-26.

Defendants argue that plaintiff will not actually face the future harm he alleges because
North Carolina will not enforce § 163-122(a) and § 163-106(e) against plaintiff. Defendants admit
that § 163-122(a) and § 163-106(e) are unenforceable against plaintiff, but they argue that North
Carolina law provides a mechanism by which to avoid this conflict in the primary election, stating
that "§ 163-106.5(b) prohibits the State Board from rejecting a congressional candidate’s [primary]
notice because that candidate is a felon." Defendants’ Memorandum in Support of Defendants’
Motion to Dismiss at p. 20. In fact, § 163-106.5(b) states that the State Board must "cancel the
notice of [primary] candidacy of any person who does not meet the constitutional or statutory
qualifications for the oftice, including residency." The plain language of § 163-106.5(b) makes it
appear that North Carolina requires primary candidates to satisfy hath the Constitutional and

statutory qualifications. Defendants' argument that this provision actually avoids a constitutional

8
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conflict appears to stretch the text. The Court does not find persuasive defendants' argument that
plaintiff will not suffer future harm because the state will not enforce its own laws, due to those
laws being unconstitutional.

However, plaintiff has not demonstrated a "credible threat of enforcement." Buscemi, 964
F.3d at 259. Without a showing that plaintiff actually has or will file a notice of candidacy and be
denied—sustaining the predicted injury—the Court cannot find that the injury is "certainly
impending." Amnesty Int'l USA, 568 U.S. at 410. Without having filed a notice of candidacy,
allegations of a possible future injury are too remote to be cognizable as of the date of this order.
See id. at 409-10. Thus, plaintiff has failed to state an injury in fact. Accordingly, plaintiff lacks
standing. See Spokeo, Inc. v. Robins, 578 U.S. at 339,

Ripeness

Even if plaintiff had sufficiently asserted a future injury, at least part of this controversy is
not yet ripe. Defendants argue that since plaintiff may still file a notice of candidacy in the general
election, the controversy is not ripe. The Court agrees.

"Ripeness is a justiciability doctrine designed 'to prevent the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreements over administrative
policies, and also to protect the agencies from judicial interference until an administrative decision
has been formalized and its effects felt in a concrete way by the challenging parties."" Nat'l Park
Hosp. Ass'n v. Dep't of Interior, 538 U.S. 803, 807-08 (2003) (quoting Abbott Laboratories v.
Gardner, 387 U.S. 136, 148-49 (1967)). "Determining whether administrative action is ripe for
judicial review requires us to evaluate (1) the fitness of the issues for judicial decision and (2) the

hardship to the parties of withholding court consideration” Id. at 808. The case or cause of action

9
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must "not [be] dependent on contingent future events that may not occur as anticipated, or indeed
may not occur at all." Trump v. New York, 141 S. Ct. 530, 535 (2020) (quotations omitted).

Plaintiff cannot satisfy the first prong as it relates to the general election. The deadline for
filing a notice of candidacy in North Carolina's general election is "on or before noon of the day
of the primary election." § 163-122(a)(2). For the upcoming general election, the deadline to file
is before noon on May 17, 2022. This controversy is not fit for judicial decision because filing a
notice of candidacy is still available to plaintiff as of the date of this order. Because plaintiff has
not actually filed a notice of candidacy and been denied, there has been no state action that this
Court may pass judgement upon. The potential injury in this case is contingent on plaintiff actually
filing and actually being denied, which has not happened. See Trump, 141 S. Ct. at 544. Plaintiff's
ability to run for the U.S. House of Representatives has not yet been restricted by either time or
the actions of the State of North Carolina.

Plaintiff also cannot satisfy the second prong. Under the second prong, hardship "is
measured by the immediacy of the threat and the burden imposed on the petitioner who would be
compelled to act under threat of enforcement of the challenged law." Charter Fed. Sav. Bank v.
Office of Thrift Supervision, 976 F.2d 203, 208-09 (4th Cir. 1992). Nothing currently prevents
plaintiff from filing notice of candidacy in the general election. Accordingly, this controversy is,
at least as to the general election, not ripe.

In conclusion, plaintiff has failed to demonstrate standing and at least part of this
controversy is not yet ripe. The Court, therefore, lacks subject matter jurisdiction. Accordingly,
defendants' motion to dismiss for lack of subject matter jurisdiction is granted. Since the Court has
found that plaintiff has not shown an injury, let alone irreparable harm, plaintiff's second motion

for a temporary restraining order is denied. Since the Court has found that there is no subject matter
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jurisdiction to consider this controversy, plaintiff's motion for judgement on the pleadings and for
default judgement is denied in part as moot. As this controversy had been adjudicated before
plaintiff's requested May 17, 2022, deadline, plaintiff's motion to expedite is granted.

CONCLUSION

Accordingly, for the foregoing reasons, defendants' motion for an extension of time [DE
27] is GRANTED. Defendants' motion to dismiss [DE 28] is deemed timely filed and is
GRANTED. Plaintiff's motion to expedite [DE 35] is GRANTED. Plaintiff's second motion for a
temporary restraining order [DE 26] is DENIED. Plaintiff's motion to deny the requested extension
[DE 28] is DENIED IN PART, and to the extent that it is a motion for summary judgement and
for default judgement, it is DENIED AS MOOT. Plaintiffs complaint is dismissed without

prejudice.

SO ORDERED, this { &7 day of May, 2022.

RRENCE W. BOYLE {

UNITED STATES DISTRICT JUDGE

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:22-CV-59-BO

SIDDHANTH SHARMA,
Plaintiff,
v, ORDER
DAMON CIRCOSTA, in his official
capacity as Chair of the North Carolina
State Board of Elections, STELLA
ANDERSON, in her official capacity as a
member of the North Carolina State
Board of Elections, JEFF CARMON, in his
official capacity as a member of the North
Carolina State Board of Elections, STACY
EGGERS 1V, in his official capacity as a
member of the North Carolina State Board
of Elections, TOMMY TUCKER, in his
official capacity as a member of the North
Carolina State Board of Elections, KAREN
BRINSON BELL, in her official capacity
as the Executive Director of the North
Carolina State Board of Elections, the
NORTH CAROLINA BOARD OF
ELECTIONS,

S N N s et N Nt N N emat' Nt m Nwt Nt Naa S Nt N San Nt S o o

Defendants.

This cause comes before the Court on plaintiff's pro se motion for reconsideration,
expedition, pretrial conference/hearing/oral argument. counterclaim, preliminary injunction/TRO,
and exceed word count. [DE 42]. Defendants have responded, plaintiff has filed a reply, and the
matter is ripe for ruling. For the reasons that follow, plaintiff’s motion is granted in part and denied
in part.

BACKGROUND

On February 7, 2022, plaintiff filed a pro se complaint alleging that several North Carolina

State Board of Elections (“the Board™) candidate filing requirements for the 2022 mid-term
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elections are unconstitutional. Plaintiff argued that the following provisions are invalid: 1) that
candidates be registered to vote; 2) that they be affiliated with a political party for at least ninety
days: and 3) that they do not have any felony convictions. Plaintift at the time was an incarcerated
individual with a prior felony conviction who was not registered to vote. Plaintiff attempted to file
as a U.S. House of Representatives candidate in North Carolina’s 2022 mid-term elections, but
ultimately did not file when he discovered the statutory restrictions. Plaintiff alleged that he was
unconstitutionally barred from becoming a candidate because he is a felon who may not register
to vote in North Carolina.

On a motion by the defendants, the Court dismissed plaintiff’s complaint for lack of subject
matter jurisdiction by order entered May 16, 2022. [DE 38]. Specifically, the Court held that
plaintiff lacked standing because he had not stated an injury in fact as required under Article I11.
The Court further held that at least a portion of the controversy was not ripe.

On February 9, 2023, plaintiff filed the instant motion. Plaintiff requests, inter alia,
reconsideration of the dismissal of his complaint pursuant to Rule 60(b) of the Federal Rules of
Civil Procedure. specifically citing Rule 60(b)(1), (2), and (3). He primarily asserts that following
his release from state custody he was able to obtain evidence not previously presented with his
complaint, specifically proof that he had been denied the right to vote prior to his instituting this
suit. See, generally, [DE 42 p. 4]; [DE 42-3]. Plaintiff also cites to sections of the North Carolina
General Statutes, primarily N.C. Gen. Stat. §§ 163-275, 13-1, which he claims he did not have
access to in order to cite in opposition to dismissal because he was incarcerated. The relief which

plaintiff seeks is an order directing defendants to hold a special election in North Carolina District

13.
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DISCUSSION

Federal Rule of Civil Procedure 60(b) includes several grounds for relief from a final
judgment, order, or proceeding, including: (1) mistake, inadvertence, surprise, or excusable
neglect; (2) newly discovered evidence: and (3) fraud, misrepresentation, or misconduct by an
opposing party. Fed. R. Civ. P. 60(b)(1): (2): (3).

It is a well settled principle of law that a Rule 60(b) motion seeking relief from a

final judgment is not a substitute for a timely and proper appeal. Therefore, before

a party may seck relief under Rule 60(b), a party first must show ‘timeliness, a

meritorious defense, a lack of unfair prejudice to the opposing party, and

exceptional circumstances.’
Dowell v. State Farm Fire & Casualty Auto. Ins. Co., 993 F.2d 46, 48 (4th Cir. 1993) (internal
citations omitted); see also Williams v. Griffin, 98 Fed. App’x. 947, 947 (4th Cir. 2004). “Where
the motion is nothing more than a request that the district court change its mind, however, it is not
authorized by Rule 60(b).” U.S. v. Williams, 674 F.2d 310, 313 (4th Cir. 1982) (unpublished).

Plaintiff’s motion is timely as it was filed within one year of this Courts final judgment.
Fed. R. Civ. P. 60(c)(1). However, even assuming, without deciding, that plaintiff could
demonstrate the remaining threshold requirements, he cannot show he is entitled to relief under
any of the specific sections of Rule 60(b) on which he relies. See Wells Fargo Bank, N.A. v. AMH
Roman Two NC, LLC, 859 F.3d 295, 299 (4th Cir. 2017).

Plaintiff has not demonstrated any mistake, inadvertence, surprise, or excusable neglect.
Nor has he shown any fraud, misrepresentation, or misconduct. Accordingly, he has not
demonstrated that he should be relieved from the judgment in this case under Rule 60(b)(1) or
60(b)(3).

Nor can he show that relief from final judgment is appropriate under Rule 60(b)(2). Under

this rule, the evidence must be newly discovered, and it could not have been previously discovered
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with reasonable diligence — “evidence that was available to the movant prior to the entry of
judgment ‘as a matter of law’ cannot be grounds for granting a 60(b)(2) motion.” Clayton v.
Ameriquest Mortg. Co., 388 F. Supp. 2d 601, 609 (M.D.N.C. 2005).

As noted above, plaintiff primarily proceeds under a theory that he has newly discovered
evidence which justifies relief from final judgment. The letter notifying plaintiff that his voter
registration form had been denied due to his active felon status was not only previously available
to plaintiff, it was also filed by plaintiff as an exhibit prior to entry of judgment. Compare [DE 42-
3] with [DE 34-3). Moreover, plaintiff's citations to provisions of the North Carolina General
Statutes do not constitute evidence which was previously unavailable and could not have been
discovered with reasonable diligence.

In sum, plaintiff has presented no ground for relief from this Court’s judgment. His motion
for reconsideration is therefore denied. The Court has considered plaintiff’s filing in full and
therefore grants his request to exceed the word count limitation. The remaining relief sought by
plaintiff — to expedite, for pretrial conference/hearing/oral argument, counterclaim, and
preliminary injunction/TRO — is denied. As there are no grounds for re-opening this case, there is
no need for any pretrial conference, hearing, or oral argument. There are further no grounds upon
which to enter relief under Fed. R. Civ. P. 65 as the Court has determined that it lacks subject
matter jurisdiction over plaintiff’s claims. Finally, the Court has considered the motion in a timely
manner and there are no grounds to permit plaintiff to assert a counterclaim. These requests for
relief are appropriately denied.

Einally, plaintiff has filed a documerit styledi as a *motion for «corres pondence™ [DE 43].
which appears to be a notice that he has comslied with this Court’s Local Civil Rules. As no relief

has been requested, the clerk may terminate this motion.
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CONCLUSION

Accordingly, for the foregoing reasons, plaintiff's motion for reconsideration [DE 42} is
GRANTED IN PART and DENIED IN PART. Plaintiff’s request to exceed the word count is
GRANTED. All other relief requested is DENIED. The clerk may terminate as pending plaintiff’s

motion for correspondence. [DE 43].

SO ORDERED, this # { _day of May 2023,

%E Xfmf,/ )

TERR
UNITED STATES DISTRICT JWDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
5:22-¢v-59-BO
)
SIDDHANTH SHARMA, )
)
Plaintiff, ) MEMORANDUM OF LAW
v ) IN SUPPORT OF
)  STATE BOARD DEFENDANTS’
DAMON CIRCOSTA, et al., ) MOTION TO DISMISS
)
Defendants. )
)

NOW COME Defendants, Damon Circosta, Stella Anderson, Jeff Carmon, Stacy
Eggers, IV, Tommy Tucker, Karen Brinson Bell, and the North Carolina State Board of
Elections (“Defendants” or “State Board Defendants”), through counsel, to provide this
memorandum in support of their motion to dismiss.

Nature of the Case

Plaintiff filed a Complaint alleging that several of the North Carolina State Board of
Elections’ candidate filing requirements for the 2022 mid-term elections are unconstitutional
under the U.S. Constitution’s First and Fourteenth Amendments; Qualifications Clause for
members of the U.S. House of Representatives contained in Article I, Section 2, Clause 2; and
Supremacy Clause in Article VI, Section 2. [D.E. 1]. According to Plaintiff, the invalid
requirements are as follows: 1) that candidates be registered to vote; 2) that they be affiliated
with a political party for at least ninety days; and 3) that they not have any felony convictions.
[D.E. 1]. Plaintiff contends these requirements are preventing him from accessing the ballot as a
candidate for North Carolina’s 2022 primary election and requests declaratory and injunctive

relief. Specifically, he asks that the Court stay the candidate filing deadline, at least as it
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concerns the filing deadline for U.S. House of Representative candidates; declare the State
Board’s candidate qualifications for federal office unconstitutional; and order that he be allowed
to participate in the 2022 mid-term election for seats in the U.S. House of Representatives.

Plaintiff filed an affidavit of service purporting that he served Defendants with his
Complaint on February 8, 2022. [D.E. 15]. With the Complaint, Plaintiff also filed a Motion for
Preliminary Injunction, for a Temporary Restraining Order, and to Consolidate, all of which
were denied by the Court on February 9, 2022. [D.E. 2, 3, & 7]. Plaintiff filed a second Motion
for a Temporary Protective Order on February 28, 2022, which remains pending. [D.E. 26].

This Court should dismiss Plaintiff’s Complaint for lack of personal jurisdiction and
insufficient service of process under Rules 12(b)(2) and (5) of the Federal Rules of Civil
Procedure. The Court should also dismiss the Complaint under Rule 12(b)(1) because Plaintiff
lacks standing and because his cause of action is both not ripe and also moot. Plaintiff’s claims
are not ripe because he never actually attempted to file a notice of candidacy form with the State
Board, and they are moot because the time for candidate filing closed on March 4, 2022. And,
finally, Plaintiff’s claims are subject to dismissal under Rule 12(b)(6), because he has failed to
state a claim upon which relief can be granted.

Statement of Facts

Plaintiff's Allegations

Plaintiff alleges that he has “officially become a [Republican] candidate” for a seat in the
U.S. House of Representatives in North Carolina’s District 2 for the 2022 mid-term election.
[D.E. I at 3 & Ex. 1]. According to Plaintiff, when he attempted to file as a candidate for District
2 with the State Board of Elections (“the State Board” or “the Board™), he found out that the

Board has unconstitutional requirements for candidate filings and that the Board threatened to

2
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arrest him for failing to meet its candidate qualifications. [/d. at 3-4]. Petitioner claims he is in
fact bringing the present action to prevent the Board from arresting him. [Id. at 4].

Plaintiff notes in his Complaint that the North Carolina Supreme Court had stayed
candidate filing for the 2022 primary election, such that the Board was accepting candidate
filings between February 24 and March 4, 2022." Plaintiff alleges that it was the N.C. Supreme
Court’s stay of candidate filing which prompted him to file the present action. [/d.]

Filing a Notice of Candidacy in North Carolina and Qualifications to Serve in Congress

To be placed on a primary election ballot in North Carolina, a person must file a notice of
candidacy with either a county board of elections or the State Board, depending upon the office
for which the candidate files the notice. N.C.G.S. § 163-106(a) (2021). A notice of candidacy for
a seat in the U.S. House of Representatives must be filed with the State Board. Id., -106.2.

“No person shall be permitted to file as a candidate in a party primary unless that person has
been affiliated with that party for at least 90 days as of the date of that person filing such notice
of candidacy.” Id., -106.1. The method by which North Carolinians affiliate with a particular
political party is by designating that party affiliation on their voter registration forms. Id., -
82.4(d) (requiring that the voter registration form must have a place “for the applicant to state a
preference to be affiliated with one of the political parties in G.S. 163-96, or a preference to be
an ‘unaffiliated’ voter”); see also id., -96 (providing the definition of “political party”). It follows

that candidates filing for a partisan primary must have been a registered voter with the North

' As Plaintiff’s allegations in his Complaint indicate, candidate filing in North Carolina did occur
between February 24 and March 4, 2022 for the May 17, 2022 primary election.
https://www.ncsbe.gov/news/press-releases/2022/02/22/state-board-issues-11-reminders-
candidate-filing-resumes-thursday (last visited Mar. 21, 2022). Plaintiff filed his Complaint
prior to the time candidate filing resumed. The allegations in Plaintiff’s Complaint show he did
not intend to file a notice of candidacy during the filing period. Nor did he. See @ AFFIDAVIT?

3
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Carolina political party in whose primary they seek to file for at least ninety days prior to filing a
notice of candidacy. See, e.g., In Re Cormos, N.C. State Bd. Order (Mar. 21, 2022)

https://s3.amazonaws.com/dl.ncsbe.gov/State_Board Meeting_Docs/Orders/Cancellation%20of

%20Notice%200f%20Candidacy/Cormos_2022_CD3.pdf (last visited Mar. 21, 2022).

However, even if a person has not been affiliated with a party for the requisite period of
time, and is thereby precluded from running in a particular party’s primary, he still has the option
to run as an unaffiliated candidate in the general election, if he collects a certain number of
signatures on a petition supporting his candidacy. Id., -122.

State statute dictates that all individuals filing a notice of candidacy, except for those
running for sheriff,> must answer the following question on the notice of candidacy form, “Have
you ever been convicted of a felony?” Id., -106(e). If the candidate answers, “yes,” he must
provide “the name of the offense, the date of conviction, the date of the restoration of citizenship
rights, and the county and state of conviction.” Id. A candidate must also swear or affirm, under
penalty of being convicted of a Class I felony, that the information he provides about his felony
conviction, if any, is “true, correct, and complete to the best of the candidate’s knowledge or
belief.” Id. If an individual fails to provide the above-noted answer or information within forty-
eight hours of filing his notice of candidacy, his filing is considered incomplete, his name “shall
not appear on the ballot as a candidate, and votes for that individual shall not be counted.” Id.

State statute also dictates that those individuals required to file their notice of candidacy
with the State Board, including individuals filing notices of candidacy for U.S. House, must file

with their notice “a certificate signed by the chairman of the board of elections or the director of

2 Candidates for sheriff are subject to different felony reporting requirements. See N.C.G.S. §
163-106(f).

4
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elections of the county in which they are registered to vote, stating that the person is registered to
vote in that county[.]” /d., -163-106.2 & -106.5(a).

The substantive qualifications to serve in the U.S. House of Representatives are provided
for in the U.S. Constitution. See U.S. Const. art. I, § 2, cl. 2, and amend. 14, § 3. According to
the Constitution, to qualify for office, a Representative must be at least twenty-five years of age,
he must have been a United States citizen for at least seven years, he must be an inhabitant of the
state he represents at the time he was elected, and if he has previously sworn an oath to uphold
the Constitution, he subsequently could not have engaged in insurrection in violation of that oath.
Id. This list of qualifications is exclusive. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 800-
01 (1995); see also Cook v. Gralike, 531 U.S. 510, 525-26 (2001). Accordingly, any state
constitutional or state statutory candidate qualifications not listed in the U.S. Constitution are
inapplicable to and not enforceable against a candidate for the U.S. House of Representatives, as
such application or enforcement would violate the U.S. Constitution. See id.

When any candidate files a notice of candidacy with a board of elections . . . ,

the board of elections shall, immediately upon receipt of the notice of

candidacy, inspect the registration records of the county, and cancel the notice

of candidacy of any person who does not meet the constitutional or statutory

qualifications for the office, including residency.
N.C.G.S. § 163-106.5(b).

“The board shall give notice of cancellation to any candidate whose notice of candidacy
has been cancelled[.]” Id. A candidate who is “adversely affected by a cancellation” can request
a hearing concerning the cancellation. Jd. When requested, a hearing is conducted by a panel of
county board of clections members, which will issuc a written ruling following the hearing. Id., -

106.5(b), -163-127.3, & -127.4. The panel’s ruling is immediately appealable to the State Board,

and the State Board’s decision is appealable as of right to the North Carolina Court of Appeals.

5
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Id., -127.6. Further review is available from the North Carolina Supreme Court and even the
United States Supreme Court, assuming there is a justiciable federal issue. See N.C.G.S. §§ 7A-

30 & -31; U.S. S. Ct. R. 13.

Legal Argument

1.  PLAINTIFF’S CLAIM SHOULD BE DISMISSED FOR LACK OF
JURISDICTION.

This Court is without personal or subject matter jurisdiction. It should therefore dismiss
Plaintiff’s Complaint under Rule 12(b)(1), (2), and (5) for the reasons discussed below.

A. The Court Lacks Personal Jurisdiction Due to Plaintiff’s Improper Service.

Under Rule 12(b)(2) and (5), failure to properly serve process on a defendant deprives the
Court of personal jurisdiction. Scott v. N.C. Dep’t of Revenue, No. 3:13-CV-00294, 2014 WL
1267248, at *1 (W.D.N.C. Mar. 25, 2014). “Actual notice of a lawsuit is insufficient to confer
jurisdiction over the person of a defendant, and improper service of process, even if it results in
notice, is not sufficient to confer personal jurisdiction.” Id. (quoting Bowman v. Weeks Marine,
Inc., 936 F. Supp. 329, 336-37 (D.S.C. 1996) (citing Mid—Continent Wood Prods., Inc. v.
Harris, 936 F.2d 297 (7th Cir.1991)), abrogated on other grounds by, Murphy Bros., Inc. v.
Michetti Pipestringing, Inc., 526 U.S. 344 (1999))). Under Rule 4(j) of the Federal Rules of
Civil Procedure, and North Carolina’s service rules, the State Board may be served through an
appointed “process agent.” Fed. R. Civ. P. 4(j); N.C.G.S. § 1A-1, Rule 4(j)(4)a. The appointed
process agent for the State Board is its general counsel. See N.C. Dep’t of Justice, Proccss Agent

Directory, available at https:/bit.ly/3hWizlQ (last visited Mar. 21, 2022). The same methods for

service on state agencies apply to state officers. See N.C.G.S. § 1A-1, Rule 4(j)(4)d.
Plaintiff’s Affidavit of Service states that Monika Sharma hand-delivered process to Ms.

Ernestine Watkins, Office Administrator at the North Carolina State Board of Elections, and that

6
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she agreed to accept service on behalf of the Members and Executive Director of the State
Board. [D.E. 15 at 2]. This description is not accurate. Even if a hand delivery took place when
Ms. Watkins received a package from a person who walked into the State Board offices, that is
not legal acceptance of service of process. Nor is it sufficient service under North Carolina law
because Ms. Watkins is not authorized to accept service on behalf of the Defendants. N.C.G.S. §
1A-1, Rule 4(j)(4)a. Ms. Watkins is an Office Administrator, and not the designated process
agent for the State Board. Thus, Plaintiff failed to properly serve Defendants, and as a result, this
Court lacks personal jurisdiction over them. See Scott, 2014 WL 1267248, at *7 (“Under Federal
Rule of Civil Procedure 4(j)(2)(A), delivering a copy of the Summons and Complaint to
Defendant's chief executive officer would have been proper service. However, ‘the word
‘delivering' in Rule 4(j) indicates that personal service should be made upon that particular
individual.” (citing 4B Fed. Prac. & Proc. Civ. § 1109 (3d. ed. 2013) (collecting cases)).

B. This Court Lacks Subject Matter Jurisdiction.

This Court lacks subject matter jurisdiction because Plaintiff lacks standing and his case
is both not ripe and now moot. Plaintiff bears the burden of proving subject matter jurisdiction
on a motion to dismiss. Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 1982). When a defendant
challenges the factual predicate of subject matter jurisdiction, a court “‘is to regard the
pleadings’ allegations as mere evidence on the issue, and may consider evidence outside the
pleadings without converting the proceeding to one for summary judgment.” Richmond,
Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 765, 768 (4th Cir. 1991) (citation
and internal quotation marks omitted); see also Evans v. B.F. Perkins Co., 166 F.3d 642, 647

(4th Cir. 1999); Velasco v. Gov't of Indon., 370 F.3d 392, 398 (4th Cir. 2004)(“Generally, when

a defendant challenges subject matter jurisdiction via a Rule 12(b)(1) motion to dismiss, the
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district court may regard the pleadings as mere evidence on the issue and may consider evidence
outside the pleadings without converting the proceeding to one for summary judgment.” (citing
Bain, 697 F.2d at 1219, and Evans, 166 F.3d at 647)).

1. Plaintiff Fails to Allege an Injury for Standing as it Concerns All of His Claims.

To satisfy the standing requirement at the pleading stage, a plaintiff must plausibly allege
(1) an injury in fact, (2) that is fairly traceable to the defendant's challenged conduct, and (3) that
is likely redressable by a favorable judicial decision. Spokeo, Inc. v. Robins, 578 U.S. 330, 338
(2016).

Plaintiff cannot demonstrate an actual injury to support standing for any of his claims.
Article 111 standing exists only when a plaintiff “personally has suffered some actual or
threatened injury as a result of the putatively illegal conduct of the defendant.” Gladstone,
Realtors v. Bellwood, 441 U.S. 91, 99 (1979). If a plaintiff has not suffered an injury, there is no
standing, and the matter is subject to dismissal for lack of subject matter jurisdiction pursuant to
Rule 12(b)(1). See Allenv. Wright, 468 U.S. 737, 750-66 (1984).

“To establish injury in fact, a plaintiff must show that he suffered ‘an invasion of a
legally protected interest’ that is ‘concrete and particularized’ and ‘actual or imminent, not
conjectural or hypothetical.”” Beck v. McDonald, 848 1.3d 262, 270-71 (4th Cir. 2017) (citation
omitted). A plaintiff lacks standing when his claimed injury is “premised on a speculative chain
of possibilities.” Clapper v. Amnesty, Int'l USA, 568 U.S. 398, 410 (2013). Thus, allegations of
a merely possible future injury do not create standing. Whitmore v. Arkansas, 495 U.S. 149, 158
(1990); Trump v. New York, 141 S. Ct. 530, 544 (2020) (dismissing for lack of standing and
ripeness because the plaintiff’s alleged injury was predictive at best, and noting “any prediction

about future injury [is] just that—a prediction™).

8
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Future injury can satisfy Article III but only when ‘the threatened injury is certainly
impending, or there is a substantial risk that the harm will occur.”” Planned Parenthood S. Atl. v.
Kerr, _ F3d__ , ,2022 U.S. App. LEXIS 6038, at *13 (4th Cir. 2022) (citations omitted).
“[S]ome day intentions—without any description of concrete plans, or indeed even any
specification of when the some day will be—do not support a finding of the 'actual or imminent'
injury that [the Supreme Court’s] cases require.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 564
(1992) (citation omitted).

Plaintiff’s allegations are purely speculative at best because he has made his claim before
he has suffered any harm, or even any “certainly impeding” harm. Kerr, 2022 U.S. App. LEXIS
at *13. Plaintiff never filed a notice of candidacy with the State Board, much less had a notice of
candidacy rejected by the Board. See the Affidavit of Ariel Bushel, § 7, attached hereto as
Exhibit 1. Without having filed a notice of candidacy, the entirety of Plaintiff’s allegations that
his candidacy would be rejected, or that he would be arrested for even trying to file as a
candidate, are entirely speculative and do not satisfy the injury-in-fact requirements of Article III
standing.

The speculative nature of Plaintiff’s injuries is further explored in the sections below,
which are incorporated by reference in support of this argument. Given the harm Plaintiff alleges
for all claims is purely speculative, he fails to allege an injury sufficient to survive a motion to
dismiss made under Rule 12(b)(1) for lack of subject matter jurisdiction.

2. Even if the Court were to determine the alleged harm underlying that claim is
more than speculative, Plaintiff does not have standing to bring his third claim.

Even assuming arguendo Plaintiff’s allegation of injury were more than speculative, he
still lacks standing to raise his third claim, in which he challenges the requirement in N.C.G.S. §

163-106(e) that candidates in North Carolina cannot be felons. Not only is there still no injury in
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fact under the theory of future enforcement, but Plaintiff also cannot show the other criteria
necessary for standing, namely traceability and redressability. The no-felony requirement in
N.C.G.S. § 163-106(e) is not enforceable against Plaintiff. As stated in the facts section above,
the qualifications for U.S. House of Representative members are exclusively provided for by the
United States Constitution, and states cannot create additional qualifications. See U.S. Const. art.
I, §2,cl.2, and amend. 14, § 3; Term Limits, 514 U.S. at 800-01. Accordingly, any state
constitutional or state statutory candidate qualification not listed in the U.S. Constitution, such as
requiring that candidates not be convicted felons, is inapplicable to a candidate for the U.S.
House of Representatives. See id. Thus, had Plaintiff, or any other candidate for U.S. House of
Representatives who is currently serving a period of incarceration based upon a felony
conviction, or who has prior felony convictions, actually attempted to filc a notice of candidacy
with the State Board, the Board would not have rejected their notices of candidacy based solely
upon their status as felons or prior felons, pursuant to N.C.G.S. § 163-106(e).

To have Article 111 standing to bring a challenge for future enforcement of a statute,
plaintiffs must plausibly allege a “credible threat of enforcement.” 4bbott v. Pastides, 900 F.3d
160, 176 (4th Cir. 2018). Plausible allegations of a credible enforcement threat require “more
than the fact that state officials stand ready to perform their general duty to enforce laws.” Doe v.
Duling, 782 F.2d 1202, 1206 (4th Cir. 1986). Instead, the “most obvious” way to allege a
credible threat of enforcement is to point to past enforcement actions. Abbott, 900 F.3d at 176. If
plaintiffs cannot do so, they must allege some “objective reason” to believe that an enforcement
authority will begin to enforce the statute against them. See id. at 177.

Plaintiff has not alleged (1) a history of past enforcement or (2) any objective reason to

believe that the State Board will enforce the no-felony provision to prevent him from appearing
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on the ballot. He thus has not shown an injury-in-fact, particularly where his claim three is
concerned. Plaintiff alleges in his Complaint that he did attempt to file a notice of candidacy, but
the Board threatened him with arrest if he did so. The State Board is not aware of why Plaintiff
believes this and is unaware of any such conversation, but, regardless, there is no record of
Plaintiff even attempting to file any notice of candidacy with the State Board. (Ex. 1, §7) Also,
the State Board employs no peace officers, nor has any arrest power.

The Fourth Circuit found lack of an injury to support standing under similar
circumstances in Buscemi v. Bell, 964 F.3d 252 (4th Cir. 2020). In Buscemi, one of the plaintiffs,
a Michigan resident who sought ballot access to run as an unaffiliated candidate for president in
North Carolina, challenged a North Carolina elections regulation requiring candidates to be
“qualified” voters. Id. at 259. The plaintiff contended “qualified” voter meant a voter “who
satisfies the statutory requirements to vote in North Carolina and has registered to vote.” Id. The
plaintiff was a registered voter, but not in North Carolina, and alleged the “qualified” voter
provision violated the Constitution because it conflicted with the list of constitutional
qualifications for president, which does not contain a state residency requirement. Id. The State
Board agreed that if “qualified” resident meant what the plaintiff contended, it was an
unconstitutional qualification. Id. at 259-60. But the Board argued that the plaintiff did not have
standing, stipulating that it had never enforced the requirement to exclude unaffiliated
nonresident presidential candidates and that it would not exclude the plaintiff. /d. at 260. The
Fourth Circuit concluded, given the Board’s history and stipulation that it would not enforce the
challenged requirement, and the plaintiff’s failure to allege the Board had enforced the

requirement in the past, the Michigan plaintiff in Buscemi “failed to allege ‘a credible threat of
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enforcement’” and, therefore, did not have standing to challenge the “qualified” voter provision.
Id. (quoting Abbott, 900 F.3d at 176).

Buscemi is highly persuasive, if not binding here. The State Board Defendants hereby
give an assurance that it would not have enforced the no-felony requirement against Plaintiff had
he filed his notice of candidacy, and he does not allege that the Board has enforced the
requirement against a congressional candidate in the past. This assurance should not be
misunderstood to be a waiver of all other qualifications, including the requirement that he have
been affiliated with a political party for ninety days prior to filing to run in that party’s primary,
but rather that Plaintiff would not be rejected based solely on his status as a current felon. In
accordance with Buscemi, Plaintiff has failed to allege an injury in fact.

In addition to not establishing an injury as to his third claim, Plaintiff fails to show either
redressability or traceability. First, Plaintiff has not plausibly alleged an injury that is fairly
traceable to any action or decision of the State Board. Traceability “examines the causal
connection between the assertedly unlawful conduct and the alleged injury.” Allen, 468 U.S. at
753 n.19. Here, Plaintiff's alleged injury is his exclusion from the ballot. But that injury is not
fairly traceable to the State Board Defendants’ alleged potential future enforcement of the no-
felony requirement. Instead, Plaintiff's potential exclusion from the primarily ballot would be
directly attributable to his inability to satisfy another candidate-filing requirement, namely that
he was not registered as affiliated with a particular party for ninety days before filing as a
candidate for that party’s primary. See N.C.G.S. § 163-106.1, and discussion infra. As a result,
Plaintiff's injury would not be fairly traceable to the State Board Defendants’ alleged conduct.

Second and relatedly, Plaintiff has not plausibly alleged an injury that is likely

redressable by a favorable judicial decision. Redressability “examines the causal connection
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between the alleged injury and the judicial relief requested.” Allen, 468 U.S. at 753 n.19. As
indicated above, this Court does not have the remedial power to require the State Board to put
Plaintiff’s name on the ballot because he does not meet other ballot requirements. Thus, Plaintiff
would still be excluded from the ballot, even if the court enjoined the State Board from enforcing
N.C.G.S. § 163-106(e) to exclude felons from running for Congress. As a result, Plaintiff’s
injury is not redressable by a favorable judicial decision.

Because Plaintiff has not plausibly alleged injury, traceability, or redressability, he does
not have Article I1I standing to sue as to his third claim, and it should be dismissed for lack of
jurisdiction.

3. Plaintiff’s Claims are Not Ripe.

Plaintiff also lacks standing because his claims are not ripe. The ripeness doctrine aims to
“prevent the courts, through avoidance of premature adjudication, from entangling themselves in
abstract disagreements over administrative policies.” Abbott Labs. v. Gardner, 387 U.S. 136, 148
(1967), abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977).

Abbott established a two-pronged test for ripeness: (1) whether the issues are fit for
judicial decision and (2) whether hardship will fall to the petitioning party on withholding court
consideration. Charter Fed. Sav. Bank v. Office of Thrift Supervision, 976 F.2d 203, 208-09 (4th
Cir. 1992). Under the first prong, a case is fit for judicial review if “the issues to be considered
are purely legal ones and where the agency rule or action giving rise to the controversy is final
and not dependent upon future uncertainties or intervening agency rulings.” Id. Under the second
prong, hardship “is measured by the immediacy of the tireatl and the burden imposed on the

petitioner who would be compelled to act under threat of enforcement of the challenged law.” Id.
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Plaintiff cannot satisfy the first prong, and that alone renders the present claims not yet
ripe for this Court’s review. Plaintiff has alleged that because he is a convicted felon who is
currently incarcerated and has not yet had his rights of citizenship restored under North Carolina
law, he will be prevented from filing to run as a candidate to the United States House of
Representatives. [D.E. 1, pp. 4-10]. By filing this lawsuit, Plaintiff has asked the legal questions
of whether his notice of candidacy would be accepted by the State Board, but because he did not
actually file a notice of candidacy, no agency action has occurrcd, much less an adverse agency
action that could give rise to injury. (Ex. 1,9 7) Plaintiff therefore cannot show that he has been
or will imminently be injured. It follows that his claims should be dismissed per 4bbot’s first
prong as not yet ripe because the alleged harm is entirely dependent on “future uncertainties
[and] intervening agency rulings.” Charter Fed. Sav. Bank, 976 F.2d at 208-09 (“[1]n the context
of an administrative case, there must be ‘an administrative decision [that] has been formalized
and its effects felt in a concrete way by the challenging parties.’” (citation omitted)).

Similarly, Plaintiff cannot satisfy the second prong of 4bbot’s ripeness analysis. Under
that prong, withholding court consideration until a later date, if at all, presents no additional
hardship to Plaintiff. Contrary to his unsupported allegations, Plaintiff did not file a notice of
candidacy prior to filing his Complaint, the State Board did not prevent Plaintitt trom filing a
notice of candidacy, and even after the filing of his Complaint, nothing prevented Plaintiff from
filing a notice of candidacy during the candidate filing period. Nothing prevented him from filing
the notice after this Court denied his request for injunctive relief either.

The candidate filing period was open from December 6, 2021 to December 8, 2021,
before it was suspended by order the Supreme Court of North Carolina as a result of redistricting

litigation. See Harper, et al. v. Moore, et al., No. 413PA21, Dkt. No. 10 (December 8, 2021),
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available at

https://appellate.nccourts.org/orders.php?t=PA &court=1&id=395618&pdf=1&a=0&docket=1&d

ev=1 (last visited Mar. 21, 2022). The State Board received no notice of candidacy from
Plaintiff during that window. (Ex. 1, {9 6-7)

Plaintiff filed his initial Complaint in this action on February 7, 2022. [D.E. 1]. Along
with his pleadings, he filed a motion for a temporary restraining order and preliminary
injunction. [D.E. 2, 3]. On February 9, 2022, this Court denied all requested injunctive relief.
[D.E. 7].

The candidate filing period resumed on February 24, 2022 and continued until noon on
March 4, 2022. (Ex. 1, Y 6) The State Board received no notice of candidacy from Plaintiff
during that later window. (Ex. 1, 99 6-7) While candidate filing was occurring, on February 28,
2022, Plaintiff filed a second motion for a temporary restraining order based on the same
grounds as the first and without any change to his pleadings. [D.E. 26]. Before candidate filing
closed, Plaintiff filed opposition to Defendants’ request for an extension on March 2, 2022.
[D.E. 28].

Thus, both before Plaintiff filed his Complaint, and after his initial motions for injunctive
relief were denied, Plaintiff had the opportunity to file a notice of candidacy with the State Board
and chose not to do so. This cannot be blamed on his status as an incarcerated individual. As
indicated above, he was able to prepare and file a second motion for a temporary restraining
order on February 28, and he was able to prepare and file opposition to Defendants’ request for
an extension on March 2. [D.E. 26, 28].

The time period within which to file a notice of candidacy for the primary election ended

at noon on March 4, 2022. See n.1 supra. Thus, to the extent Plaintiff desires to file as a party
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candidate ahead of the partisan primary, Plaintiff took no action to so, and the time to do so has
expired. This inaction cannot be attributed to Defendants.

Plaintiff’s claims are not ripe because no state action occurred to cause him harm. To the
extent Plaintiff desires to file a notice of candidacy for the primary election in the next cycle in
two years, he will have the opportunity to do so then. But any potential harm that may arise out
of that has not yet occurred, remains speculative, and is not yet ripe for adjudication.

Most importantly to this analysis, Plaintiff still has time to attcmpt to become a candidate
for United States House of Representatives during this election cycle. Pursuant to N.C.G.S. §
163-122(a)(2), an individual who wishes to be an unaffiliated candidate appearing on the general
election ballot must file a written petition with the State Board of Elections supporting that
voter’s candidacy for office on or before noon on the day of the primary election. N.C.G.S. §
163-122(a)(2) (2021). Section 163-122(a)(2) requires unaffiliated candidates to be registered
voters. Id. However, that requirement is not enforceable against congressional candidates. See
Part [I-A supra.

Insisting that Plaintiff first actually file a notice of candidacy and permitting the matter to
proceed from there does not in any way limit Plaintiff’s ability to challenge any adverse action.
If Plaintiff’s filing was rejected by the State Board for any reason, he is tree to challenge that
decision. He is entitled to a hearing on that challenge, and if he receives an adverse ruling from
the State Board, he can seek an appeal as of right to the North Carolina Court of Appeals.
N.C.G.S. §§ 163-106.5(b), -127.4, & -127.6. He will then have the option to seek further review
from the North Carolina Supreme Court and even the United States Supreme Court, assuming he

has a justiciable federal issue. See N.C.G.S. §§ 7A-30 & -31; U.S. S. Ct. R. 13.
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Interceding at this point is unnecessary. The candidate filing process preserves Plaintiff’s
ability to seck office and presents no hardship to Plaintiff. Plaintiff must avail himself of the
administrative process, and only if he is injured after that process is completed would he have a
ripe claim.

Other courts considering similar challenges to an agency administrative process have
routinely found that such matters are not yet ripe for judicial determination. In Babbitt, the
Fourth Circuit found that the case was sufficiently ripe because the outcome of the agency
process, while not formally finished, was all but final and the injury to the party was clear. Id. at
668. For comparison, in Charter Federal Savings Bank, the Fourth Circuit held that where an
agency was required to make multiple decisions and take several actions before an injury could
occur, the issues at hand were not ripe for judicial decision. 976 F.2d at 208-09.

Similarly, in Doe v. Va. Dep’t of State Police, the Fourth Circuit applied the two-pronged
Abbott analysis to reject plaintiff’s challenge to statutes that led to her placement on the sex
offender registry as not ripe because she had not petitioned the state court for removal, the
outcome of which was wholly speculative.® 713 F.3d 745, 758-760 (4th Cir. 2013). With Doe,
the Fourth Circuit further explained that even though “the Virginia law itself is harsh on Doe,
requiring her to wait to bring this case to federal court until after she has sought permission from
a Virginia circuit court will not cause her undue hardship.” Id., at 759.

Here, the matter is not yet ripe because there was no attempt by Plaintiff to file his notice
of candidacy whatsoever; no harm is possible until he takes that first initial step. Moreover,

Plaintiff does not suffer hardship because each of his arguments may be heard via the process

3 The Doe court found that the plaintiff did have standing to challenge her placement on the
registry, as that had already occurred, but dismissed that claim nonetheless under Rule 12(b)(6).
Id. at 759-60.
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outlined in governing state statutes, which include an appeal as of right to the North Carolina
Court of Appeals. N.C.G.S. §§ 163-106.5(b), -127.4, & -127.6.

Finally, the longstanding doctrine of constitutional avoidance also supports application of
the ripeness doctrine. “If there is one doctrine more deeply rooted than any other in the process
of constitutional adjudication, it is that we ought not to pass on questions of constitutionality . . .
unless such adjudication is unavoidable.” Rescue Army v. Mun. Court of L.A., 331 U.S. 549,
568-69, 570 n.34 (1947) (quoling Spector Mutor Service v. McLaughlin, 323 U.S. 101, 105
(1944)). Courts should therefore reject requests to resolve a constitution question placed before
the court in advance of the necessity for such a decision, or based upon “abstract, hypothetical,
or contingent questions . . ..” Id. (citations omitted).

In sum, to the extent Plaintiff believes he will be injured if and when at some point in the
future he attempts to seek office, those claims are not ripe because he has not yet attempted to
file a notice of candidacy with the State Board, and still has the opportunity to seek office during
this election cycle, if he chooses to do so.

4. Plaintiff’s Claims are Moot.

To the extent Plaintiff’s claims are exclusively based on his efforts to file as a member of
the Republican Party and appear as a Republican in the May 17, 2022 primary, his claims are
now moot. [D.E. 1, pp. 5-8 & Ex. 1].

Federal courts are constitutionally limited to adjudicating only “actual cases or
controversies.” Iron Arrow Honor Soc’y v. Heckler, 464 U.S. 67, 70 (1983); U.S. Const. art. III,
§ 2. Thus, when an actual case or controversy no longer exists, a federal court must dismiss the
action as moot, regardless of “how vehemently the parties continue to dispute the lawfulness of

the conduct that precipitated the lawsuit.” Already, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013)
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(citation omitted). “A case is moot when the issues presented are no longer ‘live’ or the parties
lack a legally cognizable interest in the outcome.” Powell v. McCormack, 395 U.S. 486, 496
(1969).

As Plaintiff acknowledges in his Complaint, candidate filing in North Carolina resumed
on February 24, 2022 and ended on March 4, 2022. [D.E. 1 at 4]; see also n.1 supra. Moreover,
pursuant to N.C.G.S. § 163-227.10, absentee ballots are already being finalized and will soon be
distributed, as they must be mailed out by county boards starting fifty days before the primary on
March 28, 2022. See N.C.G.S. § 163-227.10. As discussed in the sections above, Plaintiff chose
not to file during the candidate filing period, and candidate filing has now closed. Therefore, all
of his claims are moot, to the extent his claims are exclusively based on his efforts to file as a
member of the Republican Party and appear as a Republican in the May 17, 2022 primary.

For the above-discussed reasons, there is no justiciable issue in this case. As such, it
should be dismissed for lack of jurisdiction under Rule 12(b)(1).

II. PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED BECAUSE IT
FAILS TO STATE A CLAIM.

Should the Court choose to exercise jurisdiction over Plaintiff’s claims, they should still
be dismissed under Rule 12(b)(6), because Plaintiff fails to state a claim. To survive a Rule
12(b)(6) motion, “a complaint must contain sufficient factual matter . . . ‘to state a claim to relief
that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 663 (2009) (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” Id. at 678.

Here, Plaintiff appears to argue that three statutory requirements applicable to his notice
of candidacy for a seat in the U.S. House of Representatives are actually unconstitutional

qualifications, rather than constitutional ballot-access restrictions. To that end, he raises three
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claims alleging the following three North Carolina candidate-filing requirements are unlawful:
(1) a candidate must be a registered voter, (2) a candidate for the partisan primary must be
affiliated with that particular party for at least ninety days prior to filing his notices of candidacy,
and (3) a candidate for Congress cannot run for office if he is a felon.

A. Plaintiff Fails to State a Claim as to his First and Third Claim.

As indicated above, State Board Defendants admit that the no-felony candidate
requirement of N.C.G.S. § 163-106(e) is not enforceable against Plaintiff. His third claim
therefore fails.

Pursuant to N.C.G.S. § 163-106.5(b), the State Board must “cancel the notice of
candidacy of any person who does not meet the constitutional or statutory qualifications for the
office, including residency.” This means that the State Board will cancel a congressional
candidate's notice only when the candidate fails to “meet the constitutional or statutory
qualifications for the office.” See id. Under the Constitution, not being a felon is not a
qualification for a member of the U.S. House of Representatives. U.S. Const. art. I, § 1, cl. 2.
This Court need not make any determination as to the constitutionality of N.C.G.S. § 163-106(e)
as applied to Plaintiff. This is because, in light of Article I, Section 2, Clause 2, N.C.G.S. § 163-
106.5(b) prohibits the State Board from rejecting a congressional candidate’s notice because that
candidate is a felon. Therefore, Plaintiff’s third claim is subject to dismissal under Rule 12(b)(6).

This same reasoning extends to Plaintiff’s first claim in which he alleges being registered
to vote is an unconstitutional additional qualification for U.S. House candidates. According to
Plaintiff, because he is a candidate for Congress who cannot register to vote, it is
unconstitutional to apply the state-statutory registered-voter requirement to his notice of

candidacy. Under the Constitution, registering to vote is not a qualification for a member of the
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U.S. House of Representatives. U.S. Const. art. I, § 1, cl. 2. For the reasons stated below, it is
not unconstitutional to require a candidate to register to vote as affiliated with a particular party
for a certain period of time to establish his party affiliation to be able to participate in a partisan
primary. However, requiring candidates to be registered voters is unenforceable against
congressional candidates because it would act as an additional qualification to that office beyond
those contained within the U.S. Constitution. Therefore, Plaintiff would not be barred solely
because he was not a registered voter. See N.C.G.S. § 163-106.5(b), and discussion supra. As a
result, Plaintiff’s first claim is subject to dismissal under Rule 12(b)(6).

B. Plaintiff Fails to State a Claim as to his Second Claim.

Plaintiff’s second claim is are also subject to dismissal under Rule 12(b)(6). Requiring
candidates to register as being affiliated with a particular party ninety days before filing a notice
of candidacy, is not an additional, unconstitutional qualification for U.S. House candidates. Nor
are they invalid ballot-access restrictions.

1. The challenged party affiliation requirement is not an unconstitutional
qualification.

The challenged requirement to be affiliated with a party for ninety days is not a
qualification for office. It is instead a typical time, place, and manner restriction justified by
important state interests. See U.S. Const. art. I, § 4, cl. 1.

The Supreme Court explored the distinction between qualifications and regulations of
time, place, and manner in Storer v. Brown, 415 U.S. 724 (1974), United States Term Limits v.
Thornton, 514 U.S. 779, and Cook v. Gralike, 531 U.S. 510.

In Storer, the Supreme Court rejected the argument that a state’s disaffiliation law added
a qualification for congressional office over and above those provided for in the U.S.

Constitution. 415 U.S. at 726. That law denied an otherwise qualified independent candidate a
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place on the general-election ballot where “he voted in the immediately preceding primary or if
he had registered affiliation with a qualified political party at any time within one year prior to
the immediately preceding primary election” Id. (citations omitted). In addressing the State’s
constitutional authority to impose the disaffiliation and other election laws, the Court in Storer
emphasized that

the States have evolved comprehensive, and in many respects complex, election

codes regulating in most substantial ways, with respect to both federal and state

elections, the time, place, and manner of holding primary and general clections,

the registration and qualifications of voters, and the selection and qualification of

candidates. . . . It is very unlikely that all or even a large portion of the state

election laws would fail to pass muster under our cases].]

Id. at 730.

According to the Court in Storer, the disaffiliation law was not an unconstitutional
qualification. It was instead a constitutional time, place, and manner requirement that preserved
election integrity by protecting, among other compelling interests, “the stability of [the state’s]
political system™ and “the direct primary process by refusing to recognize independent
candidates who do not make early plans to leave a party and take the alternative course to the
ballot.” Id. at 735. The Court further concluded that the law “works against independent
candidacies prompted by short-range political goals, pique, or personal quarrel.” Id. at 735, 736
(considering “the stability of [a state’s] political system” as not only permissible, but compelling
and as outweighing the interest the candidate and his supporters may have in making a late rather
than an early decision to seek independent ballot status™).

In United States Term Limits, 514 U.S. 779, the Court invalidated a state constitutional
amendment imposing term limits on “otherwise-cligible candidates for Congress.” Id. at 783.

This was because the amendment had “the likely effect of handicapping a class of candidates,”

those being candidates who served in Congress for the length of time designated by the
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amendment, and had “the sole purpose of creating additional qualifications,” albeit doing so
indirectly. Id. at 836. The Court made it clear that the only qualifications for congressional office
were those in the Constitution and that the State had no authority to add others. Id.

According to the Court in U.S. Term Limits, the authority granted to the states concerning
elections “is a grant of authority to issue procedural regulations,” not “a source of power to
dictate electoral outcomes, to favor or disfavor a class of candidates, or to evade important
constitutional restraints.” 514 U.S. at 833-34. The Court recognized the laws at issue in Storer
did none of these things. Rather, they

regulated election procedures and did not even arguably impose any substantive

qualification rendering a class of candidates ineligible for ballot position. They

served the state interest in protecting the integrity and regularity of the election

process, an interest independent of any attempt to evade the constitutional

prohibition against the imposition of additional qualifications for service in

Congress.

U.S. Term Limits, 514 U.S. at 835.

As the Supreme Court acknowledged in U.S. Term Limits, it has “approved of state
regulations designed to ensure that elections are fair and honest and . . . [that] some sort of order,
rather than chaos, . . . accompan([ies] the democratic processes.” Id. at 834-35 (internal quotation
marks and citation omitted) (alterations in original). It also acknowledged it has recognized the
State’s interest in preserving election integrity included “preventing interparty raiding”;

99,

“maintaining . . . the various routes to the ballot”; “avoiding voter confusion, ballot
overcrowding, or the presence of frivolous candidacies”; “seeking to assure that elections are
operated equitably and efficiently”; and “guarding against irregularity and error in the tabulation
of votes.” Id. at 834 (internal quotation marks and citations omitted).

Later, in Cook, 531 U.S. 510, the Supreme Court concluded a requirement that state

ballots for federal congressional offices must indicate whether a candidate supported a federal
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constitutional amendment to impose term limits was an unconstitutional qualification, because it
“attempted to ‘dictate electoral outcomes.’” Id. at 526 (quoting U.S. Term Limits, 514 U.S. at
833-34)). According to the Supreme Court, the required ballot notation in Cook was “[a] Scarlet
Letter,” intended to “handicap candidates at the most crucial stage in the election process—the
instant before the vote is cast.” Id. at 525 (citation and internal quotation omitted).

Here, requiring a candidate for a partisan primary to register as being affiliated with that
party at least ninety days before the primary election (W run in that election, are procedural
regulations, not qualifications. Unlike term limits or declarations that a candidate does or does
not support a particular issue, but similar to the disaffiliation law at issue in Storer, these
regulations do not “dictate electoral outcomes™ or “evade important constitutional restraints.”
U.S. Term Limits, 514 U.S. at 833-34. Nor do they “even arguably impose any substantive
qualification rendering a class of candidates ineligible for ballot position.” Id. at 835. Everyone
filing a notice of candidacy to run in the primary must abide by these regulations, regardless of
party, see N.C.G.S. § 163-106.1, and any candidate who is not registered with the party 90 days
prior to filing, or who does not wish to be a party candidate, is free to seek access to the general
election ballot through the petition process. See N.C.G.S. § 163-122(a)(2).

More importantly, they “serve[] the state interest in protecting the integrity and regularity
of the election process, an interest independent of any attempt to evade the constitutional
prohibition against the imposition of additional qualifications for service in Congress.” Cook,
531 U.S. at 835. Indeed, requiring voter registration and registration for a minimum of ninety-
days in the name of the party holding the primary in which a candidate wishes to participate
preserves many of the same compelling interest protected by the disaffiliation law in Storer.

Specifically, those requirements preserve “the stability of [North Carolina’s] political system”
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and “the direct primary process by refusing to recognize [] candidates who do not make early
plans,” and who are “prompted by short-range political goals[.]” Cook, 531 U.S. at 735. In this
same vain, they “force potential candidates for office to think ahead before the filing deadline,
thus weeding out frivolous candidacies and only permitting serious candidates to go forward.”
McClure v. Galvin, 386 F.3d 36, 43 (1st Cir. 2004) (concluding a state law which prohibited a
candidate for a state office, who was running as an independent, from being affiliated with a
political party ninety days prior to the primary filing deadline, and holding that the law was not
an unconstitutional ballot-access restriction).

Other courts have found similar requirements for candidates to be procedural regulations
and not additional, unconstitutional qualifications. See, e.g., Storer, 415 U.S. 724; Cartwright v.
Barnes, 304 F.3d 1138, 1139 (11th Cir. 2002) (providing that state law requiring candidates to
obtain signatures from five percent of the state’s registered voters to appear on the ballot was a
constitutional elections regulation and not an additional qualification, while noting that the law
required a demonstration of “substantial community support,” which the Supreme Court had
long recognized as a valid state interest); Libertarian Party of 1ll. v. Rednour, 108 F.3d 768, 776-
77 (7th Cir. 1997) (concluding state elections scheme for determining which parties were
established parties, and were thus entitled to hold a primary, and which new parties’ candidates
could appear on the general election ballot, were procedural regulations and not additional
unconstitutional qualifications, while noting that the requirements maintained “the integrity and
regularity of the electoral process™); De La Fuente v. Simon, 940 N.W.2d 477, 491-92 (Minn.
2020) (concluding that state law directing parties to determine who will be the parties’
presidential candidates, then to submit the names to the Secretary of State, was “not a substantive

eligibility” equating to the constitutional qualifications for president, but part of a process which,
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among other things, allowed the Secretary “to prepare, print, and distribute ballots that comply
with state and federal election laws”).

Because the state statutory ninety-day party affiliation requirement challenged by
Plaintiff is a procedural regulation, not a qualification for office, and does not act as a total bar to
office because any candidate may still seek to run as an unaffiliated candidate, it does not violate
those portions of the U.S. Constitution exclusively establishing the only qualifications for
members of the U.S. House of Representatives.

2. The challenged procedural regulation is a constitutional ballot-access
restriction.

The challenged procedural regulation is a constitutional ballot-access restriction, and
therefore, despite Plaintiff’s contention to the contrary, it does not violate the First and
Fourteenth Amendments to the U.S. Constitution.

“It is well established that ballot-access restrictions ‘implicate substantial voting,
associational and expressive rights protected by the First and Fourteenth Amendments.”” Pisano
v. Strach, 743 F.3d 927, 933 (4th Cir. 2014) (quoting McLaughlin v. N.C. Bd. of Elections, 65
F.3d 1215, 1221 (4th Cir. 1995)). In analyzing whether state election laws impermissibly
infringe on such rights, the Supreme Court has instructed lower courts to weigh “the character
and magnitude of the asserted injury to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate” against “the precise interests put forward by
the State as justifications for the burden imposed by its rule,” taking into consideration “the
extent to which those interests make it necessary to burden the plaintiff’s rights.” /d. (citing
Anderson, 460 U.S. at 789 (1983), and Burdick v. Takshi, 504 U.S. 428, 434 (1992)). “Election
laws will invariably impose some burden upon individual voters. Each provision of a code,

‘whether it governs the registration and qualifications of voters, the selection and eligibility of

26
Case 5:22-cv-00059-BO Document 31 Filed 03/22/22 Page 26 of 32



0027B

candidates, or the voting process itself, inevitably affects-at least to some degree-the individual's
right to vote[.]”” Burdick, 504 U.S. at 433 (quoting Anderson, 460 U.S. at 788).

“[E]lection laws that impose a severe burden on ballot access are subject to strict
scrutiny, and a court applying strict scrutiny may uphold the restrictions only if they are
‘narrowly drawn to advance a state interest of compelling importance.”” Pisano, 743 F.3d at 933
(citation omitted). However, “if a statute imposes only modest burdens, then a State’s important
regulatory interests will usually be enough to justify reasonable, nondiscriminatory restrictions.”
1d.

The Supreme Court has emphasized that ballot access restrictions must be

assessed as a complex whole. . . . [A] reviewing court must determine whether

“the totality of the [state's] restrictive laws taken as a whole imposes a[n

unconstitutional] burden on voting and associational rights.”

MecLaughlin, 65 F.3d at 1223 (quoting Williams v. Rhodes, 393 U.S. 23, 34 (1968)). The party
challenging the election scheme has the initial burden of showing that the ballot access
requirements seriously restrict the availability of political opportunity. American Party of Texas
v. White, 415 U.S. 767, 781 (1974).

Registering to vote as affiliated with the party in whose primary election a candidate
wishes to participate for ninety days is not an unconstitutional ballot-access restriction.
Comparing such candidate requirements with others, they are similar to those restrictions for
which courts have concluded the burden they impose on candidates is moderate. They are
certainly not severe and thus not subject to strict scrutiny.* See, e.g., Timmons v. Twin Cities

Area New Party, 520 U.S. 351, 363 (1997) (finding that state law prohibiting candidate from

appearing as more than one party’s choice on a ballot did burden a party’s ballot access and

4 Even if subject to strict scrutiny, the challenged regulations are narrowly tailored to advance the
State’s compelling interest discussed supra.
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associational rights, but that burden was not severe, and thus applying a lesser level of review to
conclude the law was constitutional); McClure, 386 F.3d at 44 (applying lesser scrutiny to a state
law which provided that a candidate for a state office who was running as an independent could
not be affiliated with a political party ninety days prior to the primary filing deadline, and finding
the law was constitutional); see also Pisano, 743 F.3d at 936 (finding a North Carolina statutory
requirement that to establish a new party, voters must obtain signatures from a certain percentage
of the number of people voting in the last clection for its governor, one week following the
primary, imposed a modest burden and was a constitutional ballot-access restriction).

That the ninety-day candidate requirement in particular imposes at most a moderate
burden is particularly true, when taking into account the entirety of North Carolina’s candidate-
filing scheme, which this Court is required to do. See McLaughlin, 65 F.3d at 1223. Under that
elections scheme, a person still has the opportunity to become a candidate for U.S. House of
Representatives, even if he is unable to participate in a primary because he was not affiliated
with a party for the requisite period of time. Pursuant to N.C.G.S. § 163-122(a)(2), any person
who wishes to be an unaffiliated candidate appearing on the general election ballot can do so by
filing a written petition with the State Board of Elections supporting that voter’s candidacy for
office on or before noon on the day ot the primary election. N.C.G.S. § 163-122(a)(2). And, as
indicated supra, Section 163-122(a)(2)’s requirement that unaffiliated candidates be registered
voters is not enforceable against congressional candidates. See Part [I-A supra

Moreover, the burden, if any, imposed by the candidate filing requirements Plaintiff
challenges is undoubtedly outweighed by the compelling interest of the State. “[A] State has an
interest, if not a duty, to protect the integrity of its political processes from frivolous or

fraudulent candidacies.” Bullock v. Carter, 405 U.S. 134, 145 (1972) (emphasis added);
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Timmons, 520 U.S. at 358 (“It is also clear that States may, and inevitably must, enact reasonable
regulations of parties, elections, and ballots to reduce election- and campaign-related disorder.”).
States also have an interest in “avoiding confusion, deception, and even frustration of the
democratic process at the general election,” and “in ensuring orderly, fair, and efficient
procedures for the election of public officials.” Pisano, 743 F.3d at 937 (cleaned up).

“States are not required ‘to make a particularized showing of the existence of voter
confusion, ballot overcrowding, or the presence of frivolous candidacies prior to the imposition
of reasonable restrictions on ballot access.”” Pisano, 743 F.3d at 937 (Munro v. Socialist
Workers Party, 479 U.S. 189, 194-95 (1986)). This Court has held that “[i]n cases where strict
scrutiny does not apply, [courts] ask only that the state ‘articulate] |’ its asserted interests.”
Libertarian Party v. Alcorn, 826 F.3d 708, 719 (4th Cir. 2016) (citation omitted). “This is not a
high bar.” Id. “Reasoned, credible argument” is enough to support a state’s asserted interests. Id.
The importance of a state’s interests may therefore be decided as a matter of law on a Rule
12(b)(6) motion. See id. (affirming Rule 12(b)(6) dismissal).

As discussed above, it is obvious that the requirements challenged by Plaintiff preserve
compelling interests, including “the stability of [North Carolina’s] political system” and “the
direct primary process by refusing to recognize [] candidates who do not make early plans,” and
who are “prompted by short-range political goals[.]” Cook, 531 U.S. at 735. They undoubtedly
“force potential candidates for office to think ahead before the filing deadline, thus weeding out

frivolous candidacies and only permitting serious candidates to go forward.” > McClure, 386 F.3d

> North Carolina has long considered the challenged regulations important components in
maintaining election security. The requirement that a candidate for a partisan primary be
affiliated with the political party for which they seek to be a candidate for at least ninety days
prior to the filing date for the office dates back to at least 1991. See N.C.G.S. § 163-106(b)
(1991) (recodified as N.C.G.S. § 163-106.1 in 2018).
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at 43. It follows that the challenged regulations are constitutional ballot-access restrictions, and
Plaintiff therefore fails to state a claim under the First and Fourteenth Amendment with his
contentions to the contrary.

Other courts have found similar laws to be valid ballot-access restrictions based upon the
protection they provide to interests which are similar to the interests protected by the restrictions
challenged here. See, e.g., McClure, 386 F.3d at 44; Thournir v. Meyer, 708 F. Supp. 1183, 1187
(D. Colo. 198Y) (concluding state law requiring unaffiliated candidate to register as an
unaffiliated voter for one year or more before filing as a candidate was constitutional, because it
“work[ed] against would be independent candidates prompted by short-range political or
personal motives, or who seek to bleed off votes in the general election that otherwise might go
to a particular major party candidate,” and worked to preserve the state’s “interest in insuring
that voters are not presented with a ‘laundry list’ of candidates who have decided on the eve of a
major election to seek public office™), aff’d, 909 F.2d 408 (10th Cir. 1991); ¢f. Rosario v.
Rockefeller, 410 U.S. 752, 760-61 (1973) (holding state law requiring voters to register thirty
days prior to the general election to vote in the next party primary was constitutional, as its
purpose was to preserve election integrity by preventing party raiding in primary elections).

At bottom, not only does not this Court not have jurisdiction, Plaintiff fails to state a

claim for which relief can be granted.

Conclusion

For the reasons above, Defendants respectfully request that Plaintiff’s Complaint be

dismissed with prejudice.

Respectfully submitted this the 22nd day of March, 2022.
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JOSHUA H. STEIN
Attorney General

/s/ Mary Carla Babb

Mary Carla Babb

Special Deputy Attorney General
N.C. State Bar No. 25731
mcbabb@ncdoj.gov

Terence Steed

Special Deputy Attorney General
N.C. State Bar No. 52809
tsteed@ncdoj.gov

Post Office Box 629
Raleigh, NC 27602
Phone: (919) 716-6900
Fax: (919) 716-6763

31
Case 5:22-cv-00059-BO Document 31 Filed 03/22/22 Page 31 of 32



0032B

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing MEMORANDUM OF LAW IN
SUPPORT OF DEFENDANTS’ MOTION TO DISMISS was served on pro se Plaintiff in
this action via email on this date, and by U.S. Mail, postage prepaid, on March 23, 2022 as
follows:

Siddhanth Sharma

8508 Micollet Court

Raleigh, NC 27603

sidforoffice@gmail.com

This the 22nd day of March, 2022.

JOSHUA H. STEIN
Attorney General

/s/ Mary Carla Babb
Mary Carla Babb
Special Deputy Attorney General
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
5:22-¢v-59-BO
)
SIDDHANTH SHARMA, )
)
Plaintiff, )
V. ) AFFIDAVIT OF
) ARIEL BUSHEL
DAMON CIRCOSTA, et al., )
)
Defendants. )
)

I, Ariel Bushel, swear under penalty of perjury, that the following information is
true to the best of my knowledge and state as follows:

1. I am over 18 years old. T am competent to give this affidavit. I have
personal knowledge of the facts set forth in this affidavit.

2. I currently serve as an Assistant Election Program Specialist at the North
Carolina State Board of Elections (the “State Board”).

3. In that role, I have access to Notice of Candidacy forms filed with the State
Board.

4, This includes Notices of Candidacy for any candidate seeking to run for the
U.S. House of Representatives, who must file their Notice of Candidacy form with the
State Board pursuant to N.C.G.S. § 163-106.2.

S When a potential candidate files a Notice of Candidacy form with the State
Board, it is reviewed and accepted or rejected depending on whether the candidate meets

the qualifications for office. All Notice of Candidacy forms filed with the State Board,
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whether accepted or rejected, are public records of the State Board, and are kept and
maintained in the course of our candidate filing process, which is a regularly conducted
activity of the State Board.

6. I have reviewed the Notice of Candidacy forms filed with the State Board
for the May 2022 primary election. This includes forms that were filed with the State
Board during the initial phase of candidate filing on December 6 and 7, 2021, and when it
resumed from February 24, 2022 to March 4, 2022.

7 The State Board has no records indicating that the Plaintiff in this matter,
Siddhanth Sharma, attempted to file a Notice of Candidacy form with the State Board.
The State Board has no records indicating that the State Board received, reviewed,
accepted, or rejected any Notice of Candidacy from Siddhanth Sharma.

This concludes my affidavit.

Pursuant to 28 U.S.C. § 1746(2), I verify under penalty of perjury that the foregoing
Affidavit is true and correct in substance and in fact to the best of my knowledge and belief.

This the 22Z-day of March, 2022. O
o : ’5-;7; |
;::Z‘_:/_p,; ~ L':,'/. :: :2’/-:_,-‘_':4/“_,).%
Ariel Bushel
Assistant Elections Program Specialist
N.C. State Board of Elections

2
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FILED

IN THE UNITED STATES DISTRICT COURT APR 15 2022

PETER A, MOORE, JR., CLERK

URT, EDNC
EASTERN DISTRICT OF NORTH CAROLINA ~ oY- VLB oerci
WESTERN DIVISION
NO. 5:22-CV-00059-BO

SIDDHANTH SHARMA, an individual, )
Plaintiff,
VS. )

e MR. DAMON CIRCOSTA, in his official capacity as Chair of the North Carolina
State Board of Elections),

o MS. STELLA ANDERSON, in her official capacity as a member of the North
Carolina State Board of Elections),

« MR. JEFF CARMON, in his official capacity as a member of the North Carolina
State Board of Elections),

e MR. STACY EGGERS 1V, in his official capacity as a member of the North

Carolina State Board of Elections),

o MR. TOMMY TUCKER, in his official capacity as a member of the North
Carolina State Board of Elections),

¢ MS. KAREN BRINSON BELL, in her official capacity as the Executive Director
of the North Carolina State Board of Elections),

e NC State Board of Elections
Defendants.

PLAINTIFF’S REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR

DECLARATORY RELIEF

(FEDERAL RULES OF CIVIL PROCEDURE 12(a)(C)
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NO. 5:22-CV-00059-BO

SIDDHANTH SHARMA, an individual, )
Plaintiff,
VS. )

e MR. DAMON CIRCOSTA, in his official capacity as Chair of the North Carolina
State Board of Elections),

e MS. STELLA ANDERSON, in her official capacity as a member of the North
Carolina State Board of Elections),’

e MR. JEFF CARMON, in his official capacity as a member of the North Carolina
State Board of Elections),

e MR. STACY EGGERS 1V, in his official capacity as a member of the North
Carolina State Board of Elections),

e MR. TOMMY TUCKER, in his official capacity as a member of the North
Carolina State Board of Elections),

¢« MS. KAREN BRINSON BELL, in her official capacity as the Executive Director
of the North Carolina State Board of Elections),

e NC State Board of Elections
Defendants.

PLAINTIFF’S REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR

DECLARATORY RELIEF

(FEDERAL RULES OF CIVIL PROCEDURE 12(a)(C)
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INTRODUCTION/WHAT HAPPENED??

DEFENDANTS FILED A FRIVOLOUS BRIEF [See Exhibit 1, 5:22-CV-00059-BO
Docket, DE# 31]. \

Petitioner does NOT and should NOT have to respond.

This is a CLEAR ATTEMPT by defendants to PROLONG THIS CASE PAST MAY
17,2022,

Defendants ADMIT on pages 5, 10, 20-30 to Petitioner’s allegations ---- AND MAKE

NO ATTEMPT TO EXPLAIN why or how these are “ballot restrictions”:
Defendants only make “general statements”.

Petitioner stated in his complaint that defendants will FAIL TO EXPLAIN WHY
THESE REQUISITES ARE NECESSARY ---- Petitioner was right. [See Exhibit 2,
pages 6-9 for Declaratory Relief].

Defendants are committing a crime by DENYING FELONS: THE RIGHT TO VOTE
(this was found on pages 10, 20-30 of defendénts’ brief that Petitioner will go into
GREATER DETALILS in this brief.

Defendants say “they got the power” ---- but nowhere do they explain how or why ----
defendants just “assume”. defendants filed this brief in violation of rule 11(b)(2) and

rule 11(b)(4) of federal rules of civil procedure.

ARGUMENTS:

[RESPONDENTS’ BRIEF PAGES 6-7]: THIS COURT DOES NOT LACK

PERSONAL JURISDICTION.

1
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All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolo'us their claims really are.

Defendants state that this case should be dismissed due to IMPROPER SERVICE.
This Court accepted service on Ms. Watkins, as proper, for all defendants on February 8,
2022, hence ordering defendants to respond by March 1, 2022. Thus, defendants’ request
(v deny must be DENIED, due to defendants being served [See Lxhibit 1, DI# 8-14,

Proof of Service].

[RESPONDENTS’ BRIEF PAGES 8-9]: PLAINTIFF DOES ALLEGE AN INJURY
FOR STANDING.

All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolous their claims really are.

Defendants say Petitioner has not alleged an injury --- that is a false statement.
~ Plaintiff HAS established an injury --- because Petitioner IS A CONVICTED FELON.
Convicted felons cannot be a “registered voter”. Thus, defendants SUBLIMINARILY
deny felons via NCGS 163-82.1(2), 163-106.5(b), Article VI, sec. 2(3), Article VI, sec. 8
of the North Carolina Constitution. Therefore, Petitioner DOES IN FACT SUFFER AN
INJURY because on the form itself it says on Number 10: “Fraudulently or falsely
competing this form is a Class I Felony ----- ” since Petitioner is a convicted felon and
does not have his rights of citizenship restored --- he CANNOT be a registered voter,

thus, if Petitioner would attempt to file a notice of candidacy: he would be committing a

2
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felony. Therefore, making Plaintiff’s injury ALL-THE-MORE-REAL and the
defendants’ method of practice ALL. THE MORE DUBIOUS: defendants are submitting
“would-be federal candidates” to overly burdensome hurdles of state law requirements
for federal office: namely NCGS 163-82.1(2), 163-106.5(b), the North Carolina
Constitution Article VI, sec. 2(3) and Article VI, sec. 8.

Petitioner does in fact suffer an injury: he is a convicted felon and pursuant to
NCGS 163-82.1(2), Petitioner CANNOT BE a registered voter, thus, pursuant to NCGS
163-106.5(b), defendants must disqualify Petitioner had he chose to file candidacy. Not
only that, had Petitioner filed a notice of candidacy, he would be committing a felony in
North Carolina. The defendants would then have to refer Petitioner to the State of North
Carolina Attorney General’s Office for prosecution [on page 11, defendants say they
have no arrest power — but someone has to make the referral, otherwise, who else would
know Petitioner fraudulently filed a form??] therefore making Petitioner’s attempted
injury ALL THE MORE IMMEDIATE AND CLEARLY FORSEABLE. Not only
that but defendants would have subjected Petitioner to the defendants’ DUBIOUS
APPELLATE SYSTEM — namely NCGS 163-127 et seq; which direct appeal lies with
the North Carolina Court of Appeals and the NC Supreme Court. Thus, were Petitioner
to argue his “right to run for federal office” to the North Carolina Court of Appeals and
the NC Supreme Court: they would have DENIED PETITIONER pursuant to Article
VI, sec. 2(3) and Article VI, sec. 8 of the North Carolina Constitution. This makes
defendants subjecting felons - who-would-be-federal-candidates to “a hopeless state

appellate system”, this is the real atrocity.

3
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[RESPONDENTS’ BRIEF PAGES 9-13]: PLAINTIFF STILL HAS STANDING
ON HIS THIRD CLAIM.

All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolous their claims really are.

On pages 5, 10, 20-30, defendants ADMIT they have no power to regulate the
qualifications for federal office. Therefore, defendants subliminally concede to
Petitioner’s allegations --- the defendants admit they have no power to alter the
qualifications --- defendants indirectly do so, namely, altering the qualifications for
Sfederal office by inventing these three requisites:
although defendants say “they wouldn’t remove” solely on the status of afelon --- here is
the problem:
the fact that defendants have the “power to remove”:

IS THE PROBLEM.

Defendants do NOT have “that” power: “that power” is reserved for Article I, sec.
5. So when defendants say “they wouldn’t remove” --- that power is ONLY
RESERVED FOR CONGRESS, yet defendants “think” they have that “power”.

They are WRONG - hence that’s why defendants “thought” they had the “power” to
deny U.S. Representative Madison Cawthorn (5:22-CV-00050-M).
Defendants only have the power to ACCEPT:

NOT REJECT

4
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The power to qualify comes from Article I, sec. 5, thus, defendants admit they
have no power. So who gave defendants “power” to disqualify U.S. Representative
Madison Cawthorn?? What about Petitioner??:

The criminalistic: DEFENDANTS.

So, when defendants ADMIT to Petitioner’s allegations, defendants admit they violate
the U.S. Constitution.

Defendants cited Buscemi vs. Bell, 964 F.3d 252 (4" Cir. 2020) --- Buscemi is
INAPPLICABLE to the proceeding because in Buscemi:

Buscemi: dealt with “unaffiliated candidate” running for President.

Petitioner’s casec: Petitioner is running as a candidate of the Republican Party (one of the
two major parties in America) and Petitioner is running for CONGRESS, not President --
- which has a different set of qualifications for those particular offices; therefore, Buscemi

is INAPPLICABLE for Petitioner running for Congress ~-- not President.

[RESPONDENTS’ BRIEF PAGES 13-18]: PLAINTIFF’S CLAIM IS RIPE.

All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolous their claims really are.

Defendants cited Abbott Labs vs. Gardner, 387 U.S. 136, 148 (1967). Petitioner
will discuss this here:

Defendants say Petitioner’s claim is not ripe because he failed to file for
candidacy. This MUST fail because the reason Petitioner can NOT fill up a form is

because he is a convicted felon and pursuant to NCGS 163-82.1(2), 163-106.5(b), Article

5
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VI, sec. 2(3) and Article VI, sec. 8Iof the North Carolina Constitution, Petitioner cannot
be a registered voter; defendants are CLEARLY AWARE of the dubious methods to
deny felons from coming into office --- hence, that’s why NCGS 163-82.1(2) and NCGS
163-106.5(b) were invented for federal office --- thus, filing for candidacy is
POINTLESS. Petitioner’s injury is REAL AND IMMEDIATE because since Petitioner
is a convicted felon — he cannot be a registered voter; thus, when Petitioner “attempts” to
be a registered voter --- Petitioner was DENIED [See Exhibit 3, Voler Registration and
Letter from NCSBE]. Thus, based on NCGS 163-82. 1(2)‘, 163-106.5(b), Art‘icle VI, sec.
2(3) and Article VI, sec. 8 of the North Carolina Constitution, it says Petitioner cannot
run for federal office --- thus, Petitioner did not have to file a candidacy form --- and
appeal is FUTILE in the North Carolina Court of Appeals since in the North
Carolina Constitution, felons can’t vote. Defendants’ appeal process namely NCGS
163-127.1 et seq is a dubious sham which has direct appeal to the North Carolina Court
of Appeals and the North Carolina Supreme Court. This appellate process is a dubious
sham only to make it appear that the NC Courts honor the Constitution — when in fact
they don’t — it is just another dubious way to deny FEDERAL RIGHTS.

Petitioner clearly satisfies the first prong of Abbott. Petitioner will CLEARLY
SUFFER HARDSHIP because Petitioner’s campaign is suffering -because Petitioner is

not on the State ballot --- Petitoner satisfies the second prong under Abbott.

[RESPONDENTS’ BRIEF PAGES 18-19]: PLAINTIFF’S CLAIMS ARE NOT

MOOT.

6
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All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolous their claims really are.

Defendants say Petitioner’s claim is moot because he did not file a candidacy with
defendants. This argument MUST FAIL for all reasons previously explained in all

previous sub-sections of this reply.

[RESPONDENTS’ BRIEF PAGES 19-21]: PLAINTIFF DOES IN FACT STATE A
CLAIM UPON WHICH RELIEF CAN BE GRANTED.

All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolous their claims really are,

NCGS 163-106.5(b) says “the State Board must cancel the notice .......... of
anybody who does not meet the constitutional or statutory qualifications.” Since
Petitioner is a STATE FELON, defendants are FORCED TO DENY PETITIONER ---
thus, defendants made a FALSE STATEMENT on page 10. Defendants’ actions
AMOUNT TO CRIMINALITY since they subliminally deny felons via N.C.
Constitution Article VI, sec. 2(3) and Article VI, sec. 8 and NCGS 163-82.1(2).

*%%%*This Court must rule on the constitutionality of
NCGS 163-106.5(b)
NCGS 163-106-82.1(2)
Article VI, sec. 2(3) of the North Carolina Constitution and

Article VI, sec. 8 of the North Carolina Constitution®****

7
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because: it denies felons from coming into federal office.

[RESPONDENTS’ BRIEF PAGES 21-26]: PARTY AFFILIATION
REQUIREMENT IS AN UNCONSTITUTIONAL QUALIFICATION.

All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how ftivolous their claims really are.

Defendants DARE SAY these requisites are applicable to Article I, sec. 4 of the
United States Constitution --- that is a sick joke that Petitioner VEHEMENTLY
DISAGREES WITH.

Defendants argued Storer vs. Brown, 415 U.S. 724 (1974). Defendants are
WRONG: there is a BIG DIFFERENCE between Petitioner’s case and Storer.

Storer: wanted to run for President and get an unaffiliated party into California ---
different set of qualifications.

Petitioner: running for CONGRESS — not President and is part of the Republican Party.
The difference is: different offices with different set of qualifications.

Thus, defendants’ reliance on Storer is WRONG AND MISPLACED.

Defendants seem to believe Petitioner when they cited United States Term Limits vs.
Thornton, 514 U.S. 779 at 836 because the Court in United States Term Limits at 836
says the qualifications for Congressional office were those in the Constitution and that
the State had no authority to add others.

Therefore, the affiliation for ninety days is a constitutional violation.

8
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[RESPONDENTS’ BRIEF PAGES 26-30]: THIS IS NOT A CONSTITUTIONAL
BALLOT-ACCESS RESTRICTION.

All case laws defendants cited do not apply to Petitioner in the slightest. These
quotations that defendants cited are only made for phraseology purposes, therefore,
showing how frivolous their claims really are.

Defendants make a daring attempt to say these requisites are “ballot-access
restrictions” but FAIL TO EXPLAIN HOW OR WHY.

Defendants know these requisites are “qualifications” and not “ballot-access
restrictions” otherwise ---- they would have explained how these are “ballot-access
restrictions” as they FALSELY PROCLAIMED in Defendants’ foot note on page 27 of
their response. Therefore, defendants filed a brief in violation of Rule 11(b)(2) and Rule
11(b)(4) of the Federal Rules of Civil Procedure.

Defendants cited Timmons vs. Twin Cities Area New Party, 520 U.S. 351 (1997).
Once again, Timmons does not apply.

Timmons: doesn’t apply because that case had to deal with a candidate who wanted to
appear on two different ballots of different political parties --- that would be subjected to
Atrticle 1, sec. 4 --- but not };etitioner ’s case.
Petitioner’s case: deals with him trying ‘to appear on the ballot for the REPUBLICAN
PARTY --- subjected to Article I, sec. 5.
Thus: Timmons DOES NOT APPLY TO PETITIONER AT ALL.
Defendants cited Burdick vs. Takushi, 504 U.S. 428 (1992). Burdick vs. Takushi

DOES NOT APPLY.

9
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Burdick: doesn’t apply because that case had to deal with a Petitioner wanting to vote for
a “person not on the ballot”.
Petitioner’s case: deals with him trying to appear on the ballot for the REPUBLICAN
PARTY --- subjected to Article I, sec. 5.
Thus, Burdick DOES NOT APPLY AS TO PETITIONER.

Defendants maintain in a foot note on page 29 of their brief that the ninety day
party affiliation specifically NCGS 163-106.1 has been in effect since 1991; however,
defendants FAIL TO EXPLAIN WHY OR HOW this statute acts as a “ballot-access

restriction”.

RELIEF/CONCLUSION
Wherefore, Petitioner humbly requests this Court to grant declaratory and

injunctive relief and also impose sanctions on the defendants pursuant to Rule 11(b)(2)

and Rule 11(b)(4) of Federal Rules of Civil Procedure.

This the 12" day of April, 2022.
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Siddhanth Sharma

Petitioner (Pro Se)

8508 Micollet Court

Raleigh, NC 27613

CERTIFICATE OF FILING AND SERVICE

Petitioner certifies that this Reply has been filed with the Clerk of Court, Mr. Peter A
Moore, Jr., United States Courthouse, 310 New Bern Avenue, Raleigh, NC 27601/PO Box 25670,
Raleigh, NC 27611, by deposit in the United States mail, first-class and postage prepaid or hand

delivery.

Petitioner further certifies that a copy of the Reply has been served on the following by

deposit in the United States mail, first-class and postage prepaid or hand delivery:

NC State Board of Elections
430 N. Salisbury Street/PO Box 27255
Raleigh, NC 27611

Mr. Damon Circosta

North Carolina State Board of Elections
430 N. Salisbury Street

Raleigh, NC 27611
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Ms. Stella Anderson

North Carolina State Board of Elections
430 N. Salisbury Street

Raleigh, NC 27611

Mr. Jeff Carmon

North Carolina State Board of Elections
430 N. Salisbury Street

Raleigh, NC 27611

Mr. Stacy Eggers IV

North Carolina State Board of Elections
430 N. Salisbury Street

Raleigh, NC 27611

Mr. Tommy Tucker

North Carolina State Board of Elections
430 N, Salisbury Street

Raleigh, NC 27611

Ms. Karen Brinson Bell

North Carolina State Board of Elections
430 N. Salisbury Street

Raleigh, NC 27611

Mary Carla Babb

NC Department of Justice
Post Office Box 629
Raleigh, NC 27602-0629

Terence Steed
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NC Department of Justice - Public Safety Section
Post Office Box 629
Raleigh, NC 27602-0629

Siddhanth Sharma

Certificate of Compliance with TYPE-Volume Limit

Petitioner certifies that this document complies with the word limit of Local Civil Rule
7.2(£)(2)(3) because, excluding the parts of the document exempted by Local Civil Rule
7.2(f)(1), this document contains 2,155 words and does not exceed 10 pages. All word counts

were generated by the word processing software used.

Siddhanth Sharma
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Jury Trial, USMJ Numbers

U.S. District Court
EASTERN DISTRICT OF NORTH CAROLINA (Western Division)
CIVIL DOCKET FOR CASE #: 5:22-cv-00059-BO

Sharma v. Circosta et al

Assigned to: District Judge Terrence W. Boyle

Cause: 42:1983 Civil Rights Act

Plaintiff
Siddhanth Sharma

V.
Defendant

Damon Circosta
in his official capacity as Chair of the
North Carolina State Board of Elections

Defendant

Stella Anderson
in her official capacity as a member of the
North Carolina State Board of Elections

Defendant

Jeff Carmon
in his official capacity as a member of the
North Carolina State Board of Elections

represented by

represented by

Date Filed: 02/07/2022
Jury Demand: Plaintiff
Nature of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question
Siddhanth Sharma EXHIBIT
8508 Micollet Court

Raleigh, NC 27613 %
PRO SE

tal

Mary Carla Babb

- NC Department of Justice

represented by

represented by

Post Office Box 629

Raleigh, NC 27602-0629
919-716-6573

Fax: 919-716—0001

Email:

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Terence Steed

NC Department of Justice — Public Safety
Section

P. O. Box 629

Raleigh, NC 27602

919-716—6567

Fax: 919-716—-6761

Email: i

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Mary Carla Babb

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Terence Steed

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mary Carla Babb

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Terence Steed

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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Defendant

Stacy Eggers, IV represented by Mary Carla Babb

in his official capacity as a member of the (See above for address)

North Carolina State Board of Elections LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Terence Steed
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

f nt

Tommy Tucker represented by Mary Carla Babb

in his official capacity as a member of the (See above for address)

North Carolina State Board of Elections LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Terence Steed
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
Karen Brinson Bell represented by Mary Carla Babb
in her official capacity as the Executive (See above for address)
Director of the North Carolina State LEAD ATTORNEY
Board of Elections ATTORNEY TO BE NOTICED

Defendant

Terence Steed

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

NC State Board of Elections represented by Mary Carla Babb

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Terence Steed

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed

Docket Text

02/07/2022

P

COMPLAINT against All Defendants (Filing fee $ 402.00 receipt number
RAL089986), filed by Siddhanth Sharma. (Attachments: # 1 Exhibit 1— Candidate and
committee profiles, # 2 Exhibit 2— North Carolina State Board of Elections General
Candidate Requirements, # 3 Exhibit 3— Texas Secretary of State Qualifications for
All Public Offices, # 4 Exhibit 4— Copy of Webpage from New York State Board of
Elections, # 5 Civil Cover Sheet) (Rudd, D.) (Entered: 02/07/2022)

02/07/2022

MOTION for Temporary Restraining Order, MOTION for Preliminary Injunction filed
by Siddhanth Sharma. (Attachments: # ] Exhibit 1— Candidate and committee profiles,
# 2 Exhibit 2— North Carolina Sate Board of Elections General Candidate _
Requirements, # 3 Exhibit 3— Texas Secretary of State — Qualifications for all Public
Offices, # 4 Exhibit 4- Copy of Webpage from New York State Board of Elections)
(Rudd, D.) (Entered: 02/07/2022)
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02/07/2022

3

MOTION to Consolidate Cases filed by Siddhanth Sharma. (Attachments: # 1 Exhibit
1— Copy of Docket Sheet 5:21-CT—3311~M, # 2 Exhibit 2— Copy of motion in
5:21-CT-3311-M, # 3 Exhibit 3— Copy of docket sheet in 5:22-CV-50—-M, #4
Exhibit Copy of complaint of [DE #1], # 3 Exhibit 5— Copy of Docket Sheet from
Western District of North Carolina (3:21-CV-679-MOC-DCK)) (Rudd, D.)
(Entered: 02/07/2022)

02/07/2022

Summons Issued as to Stella Anderson, Karen Brinson Bell, Jeff Carmon, Damon
Circosta, Stacy Eggers, IV, NC State Board of Elections, Tommy Tucker. (Summons
issued at intake) (Rudd, D.) (Entered: 02/07/2022)

02/08/2022

Notice of Self-Representation filed by Siddhanth Sharma. (Stouch, L.) (Entered:
02/08/2022)

02/08/2022

Financial Disclosure Statement filed by Siddhanth Sharma. (Stouch, L.) (Entered:
02/08/2022)

02/09/2022

ORDER denying 2 Motion for Temporary Restraining Order; denying 2 Motion for
Preliminary Injunction; denying 3 Motion to Consolidate Cases. Signed by District
Judge Terrence W. Boyle on 2/9/2022. Copy sent via US Mail to Siddhanth Sharma at
8508 Micollet Court, Raleigh, NC 27613, (Stouch, L.) (Entered: 02/09/2022)

02/09/2022

Proof of Service — SUMMONS Returned Executed by Siddhanth Sharma. Damon
Circosta served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered: 02/09/2022)

02/09/2022

Proof of Service — SUMMONS Returned Executed by Siddhanth Sharma. Stella
Anderson served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered:
02/09/2022)

02/09/2022

Proof of Service — SUMMONS Returmed Executed by Siddhanth Sharma. Jeff Carmon
served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered: 02/09/2022)

02/09/2022

Proof of Service — SUMMONS Returned Executed by Siddhanth Sharma. Stacy
Eggers, IV served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered:
02/09/2022)

02/09/2022

Proof of Service - SUMMONS Returned Executed by Siddhanth Sharma. Tommy
Tucker served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered: 02/09/2022)

02/09/2022

Proof of Service — SUMMONS Returned Executed by Siddhanth Sharma. Karen
Brinson Bell served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered:
02/09/2022)

02/09/2022

Proof of Service — SUMMONS Returned Executed by Siddhanth Sharma. NC State
Board of Elections served on 2/8/2022, answer due 3/1/2022. (Stouch, L.) (Entered:
02/09/2022)

02/11/2022

Affidavit of Service for COMPLAINT, Verified against ALL DEFENDANTS, Civil
Cover Sheet, MOTION for Emergency Temporary Restraining Order (TRO) and
Preliminary Injunctive Relief, Motion for Consolidation, Summons served on Damon
Circosta, Stella Anderson, Jeff Carmon, Stacy Eggers, Tommy Tucker, Karen Bell,
NC State Board of Elections on 2/8/2022, (Stouch, L.) (Entered: 02/11/2022)

02/11/2022

Notice of Appearance filed by Terence Steed on behalf of Stella Anderson, Karen
Brinson Bell, Jeff Carmon, Damon Circosta, Stacy Eggers, IV, NC State Board of
Elections, Tommy Tucker. (Steed, Terence) (Entered: 02/11/2022)

02/11/2022

Notice of Appearance filed by Mary Carla Babb on behalf of Stella Anderson, Karen
Brinson Bell, Jeff Carmon, Damon Circosta, Stacy Eggers, IV, NC State Board of
Elections, Tommy Tucker. (Babb, Mary) (Entered: 02/11/2022)

02/11/2022

Financial Disclosure Statement by Stella Anderson (Steed, Terence) (Entered:
02/11/2022)

02/11/2022

Financial Disclosure Statement by Karen Brinson Bell (Steed, Terence) (Entered:
02/11/2022)

02/11/2022

Financial Disclosure Statement by Jeff Carmon (Steed, Terence) (Entered:
02/11/2022)
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02/11/2022

2l

Financial Disclosure Statement by Damon Circosta (Steed, Terence) (Entered:
02/11/2022)

02/11/2022

22

Financial Disclosure Statement by Stacy Eggers, IV (Steed, Terence) (Entered:
02/11/2022)

02/11/2022

23

Financial Disclosure Statement by NC State Board of Elections (Steed, Terence)
(Entered: 02/11/2022)

02/11/2022

Financial Disclosure Statement by Tommy Tucker (Steed, Terence) (Entered:
02/11/2022)

02/16/2022

Notice filed by Stella Anderson, Karen Brinson Bell, Jeff Carmon, Damon Circosta,
Stacy Eggers, IV, NC State Board of Elections, Tommy Tucker regarding 17 Notice of
Appearance, 23 Financial Disclosure Statement, 20 Financial Disclosure Statement, 16
Notice of Appearance, 18 Financial Disclosure Statement, 21 Financial Disclosure
Statement, 22 Financial Disclosure Statement, 19 Financial Disclosure Statement, 24
Financial Disclosure Statement of Certificate of Service. (Steed, Terence) (Entered:
02/16/2022)

02/28/2022

MOTION for Temporary Restraining Order filed by Siddhanth Sharma. (Attachments:
# 1 Exhibit 1 — Candidacy Information, # 2 Exhibit 2 — NC General Candidate
Requirements and Notice of Candidacy Form, # 3 Exhibit 3 — Qualifications for All
Public Offices) (Stouch, L.) (Entered: 02/28/2022)

03/01/2022

MOTION for Extension of Time to File Answer regarding 1 Complaint, filed by Stella
Anderson, Karen Brinson Bell, Jeff Carmon, Damon Circosta, Stacy Eggers, IV, NC
State Board of Elections, Tommy Tucker. (Attachments: # 1 Text of Proposed Order)
(Steed, Terence) (Entered: 03/01/2022)

03/02/2022

MOTION to Deny Extension regarding 27 MOTION for Extension of Time to File
Answer regarding 1 Complaint, MOTION for Judgment on the Pleadings, MOTION
for Default Judgment. (Attachments; # 1 Exhibit 1 — Docket Sheet for 5:22~cv—50-M
Cawthomn v. Circosta et al, # 2 Exhibit 2 — Proceedings and Orders in Moore, et al. v.
Harper, et al,) (Stouch, L.) (Entered: 03/02/2022)

03/16/2022

REPLY to Response to Motion regarding 27 MOTION for Extension of Time to File
Answer regarding ] Complaint, filed by Stella Anderson, Karen Brinson Bell, Jeff
Carmon, Damon Circosta, Stacy Eggers, IV, NC State Board of Elections, Tommy
Tucker. (Steed, Terence) (Entered: 03/16/2022)

03/22/2022

MOTION to Dismiss for Lack of Jurisdiction , MOTION TO DISMISS FOR
FAILURE TO STATE A CLAIM filed by Stella Anderson, Karen Brinson Bell, Jeff
Carmon, Damon Circosta, Stacy Eggers, IV, NC State Board of Elections, Tommy
Tucker. (Attachments: # 1 Exhibit Exhibit 1 Affidavit of Ariel Bushel) (Babb, Mary)
(Entered: 03/22/2022)

03/22/2022

Memorandum in Support regarding 30 MOTION to Dismiss for Lack of Jurisdiction
MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM filed by Stella
Anderson, Karen Brinson Bell, Jeff Carmon, Damon Circosta, Stacy Eggers, IV, NC
State Board of Elections, Tommy Tucker. (Attachments: # 1 Exhibit Exhibit 1
Affidavit of Ariel Bushel) (Babb, Mary) (Entered: 03/22/2022)

03/22/2022

RESPONSE to Motion regarding 26 MOTION for Temporary Restraining Order filed
by Stella Anderson, Karen Brinson Bell, Jeff Carmon, Damon Circosta, Stacy Eggers,
IV, NC State Board of Elections, Tommy Tucker. (Steed, Terence) (Entered:
03/22/2022)
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Petitioner argues that the requisite that Petitioner needs to be “affiliated

with a Political Party for 90 Days” DEFIES COMMON SENSE Because:

How does this rule apply to independent candidates?? NC Board of

Elections will FAIL to explain why OR how the rule is applicable.
Petitioner can answer this question for this Court:

The Independent Party is NOT a Political Party with a Name so: How

do we affiliate ourselves IF there is no Party to be affiliated with??

The answer is simple: NC Board of Elections invented this requisite
with the intention to DISCRIMINATE and OPPRESS Petitioner to “snub”

him out of running for office.

Not only that but the fact to be affiliated for the time-frame of “90 days”
DEFIES COMMON SENSE because when you are affiliated, you are
affiliated FOR LIFE until you decide to switch sides. Thus, whether you are
affiliated for 1 day, 90 days, 100 days or a thousand days WON’T change a
single thing because: You are already AFFILIATED. Thus, the fact of “how

long” we are affiliated MAKES NO DIFFERENCE.

Thus, the fact that NC Board of Elections invented this requisite was
with the intention to: DISCRIMINATE and OPPRESS PETITIONER to

‘snub” him out of running for office and NC Board of Elections will FAIL to

6
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explain how or why this requisite is necessary. Thus, this requisite

VIOLATES the 1** and 14" Amendments since Defendants are violating

- ~Petitioner’s RIGHT to assembte via STATE AGENCY; the requisite violates

Article I, Sec 2 Clause 2 of the U.S. Constitution and Article VI, Sec 2 of the

US Constitution.

There is no point in challenging NC Board of Elections because they
invented an Appellate System BUT within their own agency, thus, only being
the judge of THEIR own rules; therefore, they cannot be fair to the Petitioner
since they would be reviewing their own qualification requisites that they
invented themselves. Thus, there is no point in even challenging NC Board of
Elections’ general statute 163-213.3, .4, .5 because they can_not betray their
“own rules” which are not even coded in Chapter 163: which are the

requisites.

C) NOT HAVING A FELONY CONVICTION IS IN

VIOLATION OF THE CONSTITUTION

Petitioner argues that the requisite of not having a felony conviction to
run for office VIOLATES the Federal Constitution because this requisite is
NOT in the FEDERAL CONSTITUTION nor is it in Title 52 of the U.S.C.

10101, 10301 et seq. Petitioner needs to remind this Court that he is running

Case 5:22-cv-00059-BO Document 2 Filed 02/07/22 Page 7 of 17
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for FEDERAL OFFICE, not State Office, thus, a STATE AGENCY has
ABSOLUTELY NO SAY-SO on the qualifications for FEDERAL office.
The federal and state Government are Separate Sovereignty jurisdictions as
declared in Gamble vs. United States, 17-646 (2019) WL 249 3923 (2019).
Thus since Petitioner is running for FEDERAL office, he has NO FEDERAL
felony convictions because the State of North Carolina and the United States
of America are two DIFFERENT TYPES OF GOVERNMENT with

DIFFERENT RULES and LAWS.

There is ABSOLUTELY NO BASIS on why a felony conviction
prevents somebody from running for office and NC Board of Elections will
FAIL to explain why OR how, thus, the ONLY reason they invented the
requisite was to DISCRIMINATE and OPPRESS Petitioner to prevent him

from running for office.

The reason a felony conviction requirement was NOT put in. the
Constitution is because ALL our founding fathers were FELONS and
criminals because they were branded as such by King George III during
America’s founding and our founding fathers were well aware that crimes are
a function of Politics, thus, what a crime is today MAY not be a crime
tomorrow — HENCE - that is why our founding fathers NEVER put a felony

conviction requirement to run for office - OR RATHER: FEDERAL office.

8
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Thus, this requisite of not being a Felon is UNCONSTITUTIONAL
and is in direct VIOLATION of the 1* and 14® Amendment to the U.S.
Constitution. The requisite is in direct VIOLATION of Article I, Sec 2 Clause

2 and Article VI, Sec 2 of the U.S. Constitution.

There is no point in challenging NC Board of Elections because they
invented an Appellate System BUT within their own agency, thus, only being
the judge of THEIR own rules; therefore, they cannot be fair to the Petitioner
since they would be reviewing their own qualification requisites that they
invented themselves. Thus, there is no point in even challenging NC Board of
Elections’ general statute 163-213.3, .4, .5 because they cannot betray their
“own rules” which are not even coded in Chapter 163: which are the

requisites. 2

PART 1 B: THESE ALLEGATIONS PASS THE FOUR-PRONG

WINTER TEST

1B-A: PLAINTIIT CAN ESTABLISH A LIKELIHOOD OF

SUCCESS ON THE MERITS

Case 5:22-cv-00059-BO Document 2 Filed 02/07/22 Page 9 of 17
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WAKE COUNTY BOARD OF ELECTIONS
P O BOX 695
RALEIGH, NC 27602

Phone: (919) 404-4040 * Fax: (919) 231-5737 = voter@wakegov.com

January 06, 2022

TO: SIDDHANTH SHARMA
8508 MICOLLET CT
RALEIGH, NC 27613

RE: NOTICE OF REMOVAL DUE TO FELONY CONVICTION

Voter Name: SIDDHANTH SHARMA

Residential Address: 8508 MICOLLET CT
RALEIGH, NC 27613

Date of Birth: 12/1711996
Party: REPUBLICAN

Our office has received a notice of your recent felony conviction. As an active felon, you are not qualified to vote in
North Carolina. Please note that active felons include persons currently serving a felony sentence, including any
probation, parole, or post-release supervision. However, based on a recent court order, you are qualified to vote if
you are serving an extended term of probation, post-release supervision, or parole, you have outstanding fines, fees
or restitution, and you do not know of another reason that your probation, post-release supervision, or parole was
extended. In addition, if you have been discharged from probation, parole, or post-release supervision, you are
eligible to register to vote even if you still owe money or have a civil lien.

It is a felony to vote if you are not gualified to do so. Please note that because you are a convicted felon, your voter
registration in WAKE County will be cancelled in 30 days (if it has not already been cancelled).

A convicted felon's rights of citizenship are restored automatically upon discharge of the felony sentence, including
periods of probation, parale, post-release supervision, or upon receiving a full pardon. At that time, provided that
you are under no other active felony convictions, you will be qualified to vote. No additional documentation is

needed. Upon completion of your sentence, you must submit a new voter registration form to the county board of
elections office where you reside.

If you are in a deferred prosecution status for a felony, please contact our office immediately to provide us the name
and telephone number of your current probation officer and the attorney who represented you. Persons who are on
deferred prosecution may not be subject to removal and may avoid removal from the voter registration rolls.

If you disagree with the finding that you are an active felon and wish to object to the removal of your name from the
fist of registered voters, you must object in writing within 30 days of this notice. If you object, you will be notified
to appear at a hearing to determine whether you are qualified to vote.

Please mail your written objection and any documentation to the attention of WAKE COUNTY BOARD OF
ELECTIONS P O BOX 695 RALEIGH, NC 27602.

If you have any questions, you may contact your county board of elections at (919) 404-4040.

|, SIDDHANTH SHARMA, object to my removal as a voter on the following grounds:

State reason for objection here:

{

Sign and date here and return within 30 days of the date on this notice. Attach any additional documentation.

Sign: Date:
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The attached Voter Registratlon ms your voter
WAKE COUNTY BOARD OF ELECTIONS registration in Wake County. Youm preyc‘mct and
PO BOX 695 voting place are shown at the bottom of the card, Please
RALEIGH NC 27602-0695 NOTICE OF review the information on your card for accuracy. If you
REGISTRATION need to make an update, you may use the form on the card.
Your signature will be required. Be sure to detach the card
from this notice and afflx proper postage before mailing the
card back to our office. You are not required to show your

voter registration card to vote.
""" " AUTO"ALL FOR AADC 275 If you move within this county, you must provide our office
11203514 9223-VRC 14511 1 1 wis with your new address. If you move outside of this county,
o] IFYOUMOVE | you will no longer be eligible to vote in this county after 30
days from the date of your move. You must be registered in

SIDDHANTH SHARMA ) the county where you reside.

8508 MICOLLET CT

RALEIGH NC 27613-6963 PHOTO ID Currently, voters are not required to show photo 1D in

Pyt T lebe e o [ e ety | REQUIREMENTS | o o ot o takio et " Cockee the

If you have any questions regarding this notice, please contact the
Wake County Board of Elections.
(919) 404-4040 - voter@wakegov.com

For more information on voter registration and voting
in North Carolina, visit: www.NCSBE.gov

THIS IS AN IMPORTANT VOTING NOTICE

RETAIN THIS CARD AND DESTROY ALL PREVIOUSLY MAILED VOTER CARDS TG AVOID CONFUSION
Your registration record will reflect information as shown on this card, for all future elections,
uniess you return this card with corrections or the Postal Service returns this card as undeliverable.

MERTEERAREIY WWAKE COUNTY VOTER CARD

0001008820191
B 1200 N. New Hope Road
’-‘ . PO Box 695

WAKE Raleigh, NC 27602-0695

COUNTY

NOHKTH CAROLINA

¥ ‘dnig ss8004d  12/6L/S DYALEZZ6

Wake County Board of Elections

(Fold Here)

VOTING PLACE

LONG LAKE CLUBHOUSE
7481 SILVER VIEW LN

| RALEIGH, NC 27613
PRECINCT - ELECTION DISTRICTS

CONGRESSIONAL DISTRICT 05

NC SUPERIOR COURT DISTRICT 10C
NC JUDICIAL DISTRICT 10D

NC SENATE DISTRICT 18

NC HOUSE DISTRICT 040

COUNTY COMMISSIONER DISTRICT 7
BOARD OF EDUCATION DISTRICT 7
MUNICIPALITY RALEIGH

MUNICIPAL DISTRICT R-E

PRECINCT 08-11

GEN PARTY -REGISTRATION DATE

U REP 01/03/2022
VOTER REG.ID NCID DATE ISSUED

000100882019 | EH1362331 01/10/2022

SIDDHANTH SHARMA
8508 MICOLLET CT
RALEIGH, NC 27613
SIGNATURE OF VOTER
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United States District Court
Eastern District of North Carolina .
Western Divislion — --

No. 5:22-CV-00059-BO et \

Siddhanth Sharma Motion for Reconsideration, Expedition, Pre-
| . Trial Conference/Hearing/Oral Argument,
Vs. - Counterclaim, Preliminary Injunction/TRO,

Circosta Exceed Word Count \

FRCP 5.1, 7 13 16, 60, 65
Local Rule 7.1(h), (3), 7.2(a)(4), (D(2):(H3)

\

Motion for Reconsideration, Expedition, Pre-Trial
Conference/Hearing/Oral Argument, Counterclaim,
Preliminary Injunction/TRO, Exceed Word Count

| /
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- TABLE OF CONTENTS
N
. Introduction . pg. 2-3
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Motion for Preliminary Injunction , pg. 25
A.) Likelihood of Success on the Merits ' _ pg. 26-27
L.a. Being a Registered Voter is a Requisite Defendants Require for U.S. House of
Representatives pg. 28-31
Lb. CSIv. Moore . ( pg. 32-33
L.c. The Chavez Decision . pg. 33-35
I1.a. Defendants Require that Candidates be Affiliated with a Political Party for a 90- Day
Period _ pg. 36-37
IL.b. CSI v. Moore "’ pg.38-39 |
III a. Defendants Recommended that Petitioner Run as an Unaffiliated Candidate
pg. 39- 42
III:b. CSI v. Moore ' pg. 42-44 \
IV.a. Even If Petitioner Was Not A Felon The 3 Requirements Imposed By Defendants
Are Still Repugnant To The U.S. Constitution pg. 44-45
IV.b. The Chavez Decision ‘ . pg. 45-49
B.) Irreparable Harm pg. 49-51 8
C.) Balance of IEquities Tips in Petitioner’s Favor ] pg. 51-53
D.) Injunction In The Public Interest ., pg. 54-56
Motion For Pre-Trial Conference/Hearing/Oral Arguments pg. 56
Motion For Expedition C pg. 57
Relief/Conclusion - : pg. 57-59

Certificate of Service pg. 60
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EXHIBITS

Exhibit 1 — Denial of Being a ﬁegistered Voter-

Exhibit 2 — Peti\tioner’s Affidavit

Exhibit 3 — Release From l?rison

_ Exhibit 4-—' Proof of Petitioner Running as a Republican Candidafe | &
Exhibit 5 — [D.E. 31]

Exhibit 6 — [DI.E. 38]

Exhibit 7 — Candidacy For{n

Exhibit 8~ NCGS 13-1, NCGS. 163-55, 82.1(c)(2,), 82.4, 96, 106(a), 106(a), 106(b),
106(e), 106.1,.106.2, 106.5(b), 1.27.3 et séq, Art,icle VI Section 2 Clal)zse 3, Article VI
Section 8 of NC Conlst'itut.ion. o

Exhibit 9 — https://www.nytimes.éom/ZO1_8/08/02/us/arrested-voting-north—carolina.html

1

Exhibit 10 — httDs:!fwww.theguardiau.cofnfus-ncwszOZO/ jul/21/voting-arrest-racist-law-

. ) .
north-carolina-lanisha-brachter

i«

Exhibit 11 — l_1ttps:H;v'ww.wfae.orgfnoliticszOZO-10—13'fwhat-to-knowla_1I)out—illega_l_-_

voting-in-north-carolina

Exhibit 12 —

https://s3.amazonaws.com/dLncsbe.gov/sboe/numbermemo/2020/Numbered %20Me

mo0%202020-26 Court%200rder%20re%20Certain%20Felons.pdf

m
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e Exhibit 13 - https://s3.amazonaws.com/dl.ncsbe.gov/sboe/Post-

Election%20Audit%20Report 2016%20General%20Election/Post-

Election Audit Report.pdf

o Exhibit 14 — Proposed Order for Preliminary Injunction/TRO
» Exhibit 15 — Affidavit Supporting Preliminary Injunction/TRO
e Exhibit 16 — Proposed Order For Pre-Trial Conference/Hearing

e Exhibit 17 — Case Law
Abbott Laboratories v. Gardner, 387 U. S. 136, 148-149 (1967)

Anderson v. Celebrezze, 460 U.S. 780 (1983)
— H

Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289,; 298 (1979)
Carrington v. Rash; 380 U.S. 89 (1965)
Clements v. Fashing, 457 U.S. 957 at 986 (1982)
. Cookv. Gralike, 531 U.S. 510 (2001)
Cousins v. Wigoda, 419 U.S. 477 (1975)
Davison v. Randall, 912 F.3d 66;, 678 (4th Cir. 2019)
Democratic Party of United States v. WisconA'sin exrel. La Foll,ette, 450 U. S. 123-124

Dunn v, Blumstein, 405 U.S. 330, 335 (1972)

Iv Y @
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Elrod v. Burns, 427 U.S. 347, 373 (1976)

Eu v. San Francisco County Democratic Central Cmte., 489 U.S. 21 4,‘2I22 (1989)

Giovani Carandola, Ltd, v. Bason, 303 F.3d 507, 511 (4th Cir.2002)

Gray v. Saunders, 372 U.S. 368 (1963) -

\

Jllinois State Bd. of Elections v. Socialist Workers Party, 440 U. 8. 173 (1979)

Kenny v. Wilson, 885 F.3d 280, 287-88 (4th Cir. 2018)

A1

 Kusper v. Pontikes, 414 U.S. 51 (1973)
Leaders :)f a Beautiful Struggle v. Baltimore Police Dep 't, 2 F.4th 330, 346 (4th Cir. 2021) .
 Lubinv. Panish, 415 U.S. 709 (1974) |
Lujan, 504 U.s. 544, 560 (1992) ¢!
Mclau%‘hlin v. North Carolin.a Bd. of Elections 65 f.3d 1215, 1220-1222 (4th\C‘irl. 1995)
Newcomb v. Br(;nnan, 558 F. 2d 825, 828 (7% Cir. 1977) |
I\}ewsom ex rel. Newsom v. Albemarle Cty. Sch. Bd., 354‘F. 3d 249, 26};(4“‘ Cir. 2003)
Ross v. Meese, 818 F.2d 1132, 1135 (4th Cir. 1987) ° /
State ex rel Chavez v. Evans, 446 P.2d, 448-450 (N.M. 1968)

.Tashjian v. Republican Party, 479 U.S. at 224 (1986)

N
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U.S. Term Limits v. Thornton, 514 U.S. 779 (1995) ‘}

Washington v. Finlay, 664 F.2d 913, 927-28 (4th Cir. 1981)
: " :

Williams v. Rhodes, 393 U.S. 23 (1968) : ;= ; i

Winter v. Nat. Res. Def Council, 555 U.S. 7, 20 (2008)

- Constitutions/State St:_i‘tutcng cderal Statutes

o Article] Section 2'Clause 2 of U.S. Constitution "

o Article I Section 4 Clause 1 of US Constitution

e Article I Section 5 Clause 1 of U.S. Constitution
| . Article VI Cléuc 2

o 1% Amendrﬁént to U.S. Constitution
Ce 14 Amet‘ldmerit to U.S. Constitution '

. fcas 163-122(d) |

e 42USC1971

- vl :
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Unitéd States District Court
Eastern District of North Carolina - FILED
Western Division _‘ FEB 09 2023
r No. 5:22-CV-00059-BO - Fggﬁnﬁsermcr COURT: EE%%K
1 Siddhanth Sharma Motion for Reconsxderatlon Expedition, Pre-
X Trial Conference/Hearing/Oral Argument,
, Vs. Counterclaim, Preliminary Injunction/TRO,
Ci . Exceed Word Count
r rcosta i
3 FRCP5.1,7 13 16,60,65
4 Local Rule 7.1(h), (j), 7.2(a)(4), (ﬂ.@%(ﬂ@)
5 : .
6 Petitioner, in good faith and sound judgmer‘xt, requests this Court pursuant to FRCP 60 for
7  aMotion for Reconsideration of [D.E. 38, 41] because at the time the Court gave its judgment on
8 16 May 2022 [D.E.38 p.9-11] the Court told Petitioner to run for a “different political paﬁy.” See
9 NCGS. 163-122. On page 2 of [D.E. 41] The Court states that relief cannot be granted unless
10  Petitioner cures the Jurisdictional Deficiency: WHICH PETITIONER WILL BE ABLE TO
11 PROVE.
12 What is new is that Petitioner HAS been denied being a Registered Voter on account of
13 Petitioner being a felon; Petitioner believes is what the Court didn’t understand is by making this
judgment the REQUISITES ARE STILL THE SAME FOR ‘AN UNAFFILIATED
15 CANDIDATE (see NCGS 163-122(d)): 1.) Petitioner must be a Registered Voter; 2.) NOT be a
16  felon; 3.) Be part of a political party for 90 days; by insisting that Petitioner “File an Application
17 " for Candidacy” the Court is inducing Petitioner to BREAK/VIOLATE NC LAW. See NCGS
18 { 163-275. This Court must understand that Petitioner ran as a REPUBLICAN, thus based on
19  precedent, by telling Petitioner to run for a “Different Political Party” is a violation of
J
Petitioner’s 1% Amendment Right to association/assemble for that would be the government
21 choosing the candidate[s] when it should be the people: this is exactly what Petitioner’s lawsuit
22 ‘

deals with: the government choosing the candidate when it should be the people.

1 -
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1

Petitioner, in good faith and sound judgment, requests this Court pursuant to FRCP 60 to

Reconsider its ruling in [D.E. 38] because Petitioner does in fact have Standing as stated in

! (
‘Spokeo Inc. v. Robbins, 578 U.S. 330, 338 (2016); Lujan v. Defs. Of Wildlife, 504 U.S. 555, 560
- (1992). This is slfghtly d{le_ to Petitioner’s fault as he HAS been denied to be a“Registered

. Voter” on the basis of him being a felon. Explanation WILL be given.

Petitioner, in good faith and sound judgment, requests this Court pursuant to FRCP 60 to

Reconsider its ruling in [D.E. 38] because Petitjoner’s case is ripe for jurisdiction as stated in

Nat’l Park Hosp. Ass’n v. Dep’t of Interior, 538 U.S. 803, 807-08 (2003).

"

;l“he remedy that Petitioner requests olf the\ Court is to:
ORDER DEFENDANTS TO HOLD A SPECIAL ELECTION

Pursuant to FRCP 7(b) Petitioner requests this Court that this motion/case be
EXPEDITED as the 118" Congress Has already started since 3.January 2023 — the
office/election cycle Petitioner sought to be in. Every day delayed is a day Petitioner would not

\ i

be able to serve in the U.S. House of Representatives.

Petitioner requests this Court pursuant to FRCP 7(b) for oral arguments if necessary to

dispute the matter.

Petitioner requests this Court pﬁrsuant to FRCP 7(b) to EXCEED the word count for

Good Cause. | ' oD
Petitioner requests this Court pursuant to FRCP 65 for a Preliminary Injunction/TRO.

Petitioner requesté this Court pursuant to FRCP 13 for a Counterelaim to [D.E. 31] which

is essentially this entire motion. But major aspects that Petitioner would like this Court to rule '

2
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UNCONS'I:ITU,IONAIL as to the Candidacy for U.S. House of Representatives is NCGS 13-1,
NCGS 163-275, NCGS. 163-55, 82.1, 106.1, 106(e), 106.5(a) 106.5(b), 127.3 et seq as well as
Article VI, Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC |
Constitution as violative of the 15, 14™ amendments, Articlé\I Sec;tion 2 Clause 2, Article I

. . /
Section 4 Clguse 1, Article I Section 5 Clause 1, Article VI Clause 2 of the U.S. Constitution.

Petitioner re,ciﬁests this Court pursuant to FRCP 16 and Local Rule 7.1 () for a Pre-Trial

Conference/Hearing. . i
' |

Petitioner shows the Court the followihg:
¢

|

o Pursuant to Judge Boyle’s Preferences since this document Will encompass more than 26.
pages Petitioner will be sending a Couﬁésy CO;)y enclosed in a 3-Ring Binder(for orderly
oféanizatiénal purposes) to the intended address and another Courtesy Copy in a 3-Ring .
Binder(for orderly organizational purposes) to Judge BoSIle’s ofﬁpe(Federal Courthouse)
in Elizabeth City as this is a HIGHLY URGENT matté:r. Petitioner will, after this motion
has been filed, file a Notice irr the docket which will encompass_the Tracking Numbers.
See Jucige Boyle’s Prefeirence'.

o 'The Court must understand that the filing of this motion was thé ABSOLUTE

" BARLIEST TIME that Petitioner could do. Petitioner found the PROOF OF DENIAL to
be ;a,i.'_I{'égigé_'t,rétcﬁ;\'fStéfr [Exh 1 Denial to be a Registered Voter] sometime in January of |
3023 {Exh 2 Pefitioner’ S_:Afﬁ_aévii]: It took Petitioner the rest of the time to'craft this

¢ ‘mation. Also Pefitione had erious transportation and financial issues to where he would

not even to be able to come to E.D.N.C. to file a motion or have the money to mail this
3
d;ase 5:22-cv-00059-BO, Document 42 Filed 02/09/23 Page 3 of 60 !
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motion - this ocevirred through December 2022-January 2023, The issue of money and

transportationjs ho longer a problem [Exh 2 Petitioner’s Affidavif]

® Petitioner was released from prison on 7 December 2022 [Exh 3]

e It is undisputed Petitioner ran as a REPUBLICAN [See 1% Exhibit of D.E. 1; D.E. 31 p.
2, 18-19] [Exh 4]

e Defendants recommended[D.E. 31] [Exh 5] and this Court afﬁrmed. on [D.E. 38 p. 9-11]
that Petitioner run as an Unaffiliated candidate. [Exh 6]

e Itis UNDISPUTED that the candidacy form to run for FEDERAL congress requires that
the candidates be: 1.) Registered Voter; 2.) Part of a Political Party for 90.days; 3.) Not
be a felon. [Exh 7]

s Petitioner actually HAD' been denied the right to vote on account of him being a felon on

3 January 2022: one of the prerequisites Petitioner chatlenges in this very lawsuit:
However the reason Petitioner could/chose not to clie the proof is because his Parents h'z:d'
“misplaced” the documents and Petitioner didn’t feel comfortable citing his attempt to get
'l‘_"rééigtércdf"jy'i_@ afﬁdaviit:ft")r_. it w_du_ld not seem that d‘dmpelling compared to the bare
record. Upon Petitioner’s release from prison he sought to find those documents which
proved he was denied the right to vote, which to his avail: he did.

The reason Petitioner decided to file a counterclaim and not cite the actual statutes in the
or.iginal complaint is because while Petitioner filed this lawsuit he was in prison and

could not receive legal mail and had his legal taken from prison staff several times. This

matter is being debated in a separate lawsuit [5:21-CT-3311-M]. Thus, Petitioner had to

f

! As the Court can see Petitioner did NOT seek to become a Registered Voter after the Court made its ruling in [D.E.
38]: this event happened before the lawsuit was even filed. The Court MUST understand that Petitioner did try to
comply with state law even BEFORE he filed this lawsuit. It was upon this realization of him being denied to be a
Registered Voter that he filed this petition, since it is a requisite for candidacy for U.S. House of Representatives.

a4
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receive new.s/Iegal information from his parents orally via telephone which at some
points he could not gef the statutes.

4" NCGS 13-1,NCGS. 163-55, 82.1(c)(2), 824, 96,106(a), 106(b), 106(c), 106.1,106.2,
106.5(a) 106.5(b), 127.3 ef seq, 275, as well as Article VI, Section 2 Clause 3 of the NC
Constitution, Article V1 Section 8 of the NC Constitution prevent Petitioner from running
for 1/.S. House of Representatives due tothis status as a Felon. [Exh 8]

e People in the past sad been arrested for voting as a felon. See “Alamance 127
https://www.nytimes.com/2018/08/02/us/arrested-voting-north-carolina.html and “The

Hoke County Case[s]” https://www.theguardian.com/us-news/2020/jul/21/voting-arrest-

racist-law-north-carolina-lanisha-brachter as well as “Statistical Proof”

https://www.wfae.org/politics/2020-10-13/what-to-know-about-illegal-voting-in-

north-carolina and the “Board’s Response”

httgl s://s3.amazonaws.com/dl.ncsbe.gov/sboe/numbermemo/2020/Numbered %20Memo0 %20

2020-26 Court%200rder%20re%20Certain%20Felons.pdf 3

https://s3.amazonaws.com/dl.nesbe.gov/shoe/Post-

Election%20Audit%20Report 2016%20General%20Election/Post-

Election_Audit Report.pdf [Exh 9,10, 11, 12, 13] ,.

e The Proposed Order for the Preliminary Injunction/T}(l\O will contain a duplicate so that one
may remain as an exhibit and the other can be used for initiation [Exh 14]. An affidavit will
accompany the TRO [Exh 15]

. The\Proposed Order for Pre-Trial Conference/Hearing/Oral Arguments will contain a

duplicate so that one may remain as an exhibit and the vther can be used for initiation [Exh

16]

5
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Dunn v. Blumstein, 405 U.S. 330, 335 (1972); Anderson v. Celebrezze, 460 U.S. 780 (1983);

Carrington v. Rash, 380 U.S. 89 (1968) Williams v. Rhodes, 393 U.S. 23 (1968); U.S. Term
Limits v. Thornton, 514 U.S. 779 (1995); Lubin v. Panish, 415 U.S. 709 (1974); Cook v. Gralike,
531 U.S. 510 (2001); lllinois State Bd. of Elections v. Socialist Workers Party, 440 U. S.

173 (1979); Democratic Party of United States v. Wisconsin ex rel. La Follette, 450 U.S. at 450

U.S. 123-124; Eu v. San Francisco County Democratic Central Cmte., 489 U.S. 214

222 (1989); Tashjian v. Republican Party, 479 U.S. alt 224 (1986); Kusper v. P..ontikes, 414 U.S.
51 (1973); Cousins v. Wigoda, 419 U.S. 477 (1975); Babbitt v. United Farrh Workers Nat’l
Union, 442 U.S. 289, 298 (1979); . Lujan, 504 U. S. 544, 560 (1992); Davison v. Randall, 912
F.3d 666, 678 (4th Cir. 2019); Kenny v. Wilson, 885 F.3d 280, 287-88 (4th Cir. 2018);
Washington v. Finlay, 664 F.2d 913, 927-28 (4th Cir. 1981); Abbott Laboratories v. Gardner,

387 U.S. 136, 148-149 (1967); Newcomb v. Brennan, 558 F. 2d 825, 828 (7 Cir. 1977);
Mclaughlin v, North Carolina Bd. of Elections 65 F.3d 1215, 1220-1222 (4th Cir. 1995); Winter

v. Nat. Re$. Def Council, 555 U.S. 7, 20 (2008); State ex rel Chavez v. Evans, 446 P.2d, 448-

© 450 (N.M. 1968); Gray v. Saunders, 372 U.S. 368 (1963); Elrod v. Burns, 427 U.S. 347, 373

(1976); Ross v. Meese, 818 F.2d 1132, 1135 (4th Cir. 1987); Giovani Carandola, Ltd. v. Bason,
303 F.3d 507, 511 (4th Cir.2002); Beautiful Struggle v. Baltimore Police Dep 't, 2 F.4th 330,
346 (4th Cir. 2021); Clements v. Fashing, 457 U.S. 957 at 986 (1982); Newsom ex rel. Newsom
v. Albemarle Cty. Sch. Bd., 354 F. 3d 249, 261 (4" Cir. 2003) [Exh 17] is controlling authority

pursuant to Local Rule 7.1(G) \

6
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JURISDICTION/CAN THIS COURT STILL GRANT RELIEF?

Pursuant to FRCP 60 this Court does have jurisdiction of this case still. FRCP 60 reads:

(a) CORRECTIONS BASED ON ‘CLERICAL- MISTAKES; OVERSIGHTS AND OMISSIONS.
The court may correct a clerical mlistake or a mistake arising from oversight or omission
whenever one is found in a judgment, grder, or other part f’f the record. The cgurtj may do so
Rule 61 FEDERAL RULES OF CiVIL PROCEDURE 84 on motion or on its own, with or
withlout notice. But‘ after an appeal has been docketed inl the appellate court and while it is

pending, such a mistake may be corrected only, with the appellate court’s leave.

(b) GROUNDS FOR RELIEF FROM A FINAL JUDGMENT, ORDER, OR PROCEEDING.
On motion and just terms, the court may relieve a party or its legal representative from a final

judgment, order, or proceeding for the following reasons: (1) mista_ke; inadvertence, surprise, or

éxcus§blc neglect; (2) newly discovered evidence that, with reasonable diligence, could not have

beeh discerred in time to move for a new trial under Rule 59(b); (3) fraud (whether previously
called intrinsic or éxtrinsic), misrepresentation, or misconduct by an opposipg party; (4) the

judgment is void; (5) the judgment has been satisfied, released,\or discharged; it ‘is bééed on an
earliér judgment that Ihas been reversed or vacated; or applying it prospectively is no longer

equitable; ot (6) any other reason that justifies relief.

{
' ; s
(¢) TIMING AND EFFECT OF THE MOTION. (1) Timing. A motion under Rule 60(b) must be

’ :
made within a reasonable time—and for reasons (1), (2), and (3) no more than a year after the

entry of the judgment or order or the date of the proceeding.

) )
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[D.E. 38] was issued on 16 May 2022 therefore this motion is TIMELY since it is
r

within the 1-year-timeline of FRCP 60(0) and coincidentally this motion is in pursuit

of FRCP 60(b)(1), (2), (3).
This motion is Being made in response to [D.E. 31,38, 41] [Exh 5,6]

Petitionér was correct that the board would Ithreat‘en to arrest him [D.E.1p.3]-he
j‘ust didn’t have the statute at hand. See NCGS 163-275, NCGS 13-1 [Exh I8]. "It has
long been established that a State maly not impose a penalty upon those who exercise
aright glllar.';.nteed by the Constitution. . . . 'Constitutionél rights would be of little
value if they could be . . . indirectly-aenied.' ..." Blumstein at 341 [Exh 17] (quoting

Harman v. Forssenius, 380 U. S. 528, 380 U. S. 540 (1965)). See also Garrity v. New

Jersey, 385 U. 8. 493 (1967), and cases cited tgérei\r\; Spevack v. Klein, 385 U. S.

511,385 U. S. 515 (1967). It seems Petitioner’s claim that Defendants would arrest

him’seemingly didn’t persuade the Court (pursuant to FRCP 11 -all motion; that are
filed are sworn to and zittested that all information is correct), thus, Petitioner believes
he shdﬁldn’t be punist;ed by [D.E. 38] [Exh 6] for ‘his failure to cit;: NCGS 163,‘-275,
NCGS 13-1 [Exh 8] when he was correct on the ultimate fact [DE 1 p. 3]
Defendants have enforced NCGS 163-275 in the past as well — see ‘\‘Alamancevlé”

https://www.nytimes.com/2018/08/02/us/arrested-voting-north-carolina.htm] and

“The Hoke County Cése[s]” https://www.theguardian.com/us-

-th-carolina-lanisha-brachter as well as

=) :
“Statistical Proof” https://www.wfae.org/politics/2020-10-13/what-to-know-about-

i]legal—voting—i -north-carolina and the “Board’s Response”

¥

8
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httpsi/153.amazonaws.cbmfdl.ncsbc.gov.’sbocfnumbcrmemol2020;"N umbered %20Memo %20

2020-26_Court%200rder%20re%20Certain%20Fclons.pdf ;

https://s3.amazonaws.com/dl.ncsbe.gov/sboe/Post-

Election%20Audit%20Report 2016%20General%20Election/Post-

Election A'.udit Report.pdf [9 10, 11, 12, 13], therefore defendants have misrepresented their
i : ) :

claim that Petitioner wouldn’t be arrested [D.E. 31 p. 9-13, 20-30] [Exh 5]. Petitioner therefore

IV.

Yrequests that the Court should Reconsider which would be appropriate via FRCP 60(b)( 1j(2)(3).

Petitioner had been denied the right to vote and to become a Registered Voter. See
NCGS 13-1, 163-275 [Exh 8]. Based on Petitioner finding [Exh 1] this constitutes

(

new evidence pursuant to FRCP 60(b)(2). The Court must understand that [Exh 1]
was commenced 1 month PRIOR to t};e filing of [D.E. 1] its just that Petitioner could
not locate the document in time until he was released from Prison [Exh 3]. Petitioner
believes he shouldn’t be pﬁnished by [D.E. 38] [Exh 6] éirnply because he didn’t have
the “physical proof” at the time. The event[s] most certainly happened and there is no
better‘ proof than the “physical truth,” thus, Petitioner believed the Court wanted to
see 100% proof and Petitioner waited until he.found the document denying him the
rié’ht to vote on account of him\ being a felon. It seems Petitioner’s claim that
Defendants would zllrrest him didn’t persuade the Court (pursuant to FRCP 11 all
motions that arledﬁled are sworn to and attested that all information is correct), thus,
based on Defendants response [D.E. 31] [Exh 5] they have mistepresented? their

entire afgument, based on their knowledge of NCGé 163-275 and NCGS 13-1 [Exh

8], and have thus influenced the Court’s decision in [D.E. 38] [Exh 6]. "[s]ometimes

2 This will be the subject of debate throughout the entire motion since Defendants were clearly aware of NCGS
163-275. Petitioner made a mentioning of this fact without citing the actual statute in [D.E. 1/p.3].

9
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the grossest discrimination can lie in treating things that are different as though they
were exactly alike." Anderson at 801 (quoting Jenness v. Fortson, @_M , 403
EJ’. S. 442 (1971)). Petitioner requests that the Court reconsider pursuant to FRCP
60(b)(3).

Contrary to the Board’s contention [D.E. 31 p. 13] the asserted injuries are
redressable, based on NCGS 163-275 and NCGS 13-1, because the district court has
the power to grant the relief sought. It is well-settled that a court has equitable
authority to order that a candidate’s name be placed on an election ballot. See
McCarthy v. Briscoe, 429 U.S. 1317, 1322-23 (1976); Williams v. Rhodes, 393 U.S.
23, 34-35 (1968).

The Court must understand that this lawsuit had to have been filed on 7 February
2022 while Petitioner was in prison otherwise there could have been the argument
that Petitioner’s lawsuit would be untimely had he chose to file this lawsuit when he
got out of prison — that would then force Petitioner to wait till 2024 to be able to run
for office and then, provided he wins the general election, 2025 to start serving : 3
years since the filing of this lawsuit: which would most certainly be irreparable harm.
Thus if Petitioner filed this lawsuit when he got out of prison which was 7 December
2022 then he would have to wait until 2024 to challenge the provisions he deems
unconstitutional and he probably won’t succeed at that particular point in time
because by that time he would regain his voting rights(which he is currently denied
now via NCGS 13- 1){ [Exh 8] and then the potential argument against Petitioner may
or may nol quality as a constitutional ballot-access restriction, if Petitionerqwere to

file this lawsuit for the 2024 Midterms. Due to Petitioners status as an active felon

10
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NCGS 13-1, NCGS 163-275, NCGS. 163-55, 82.1, 106.1, 106(e), 106.5(a), 106.5(b),
127.3 et seq as well as Article VI, Section 2 Clause 3 of the NC Constitution, Article
VI Section 8 of the NC Constitution |Exh 8] prevent Petitioner the constitutional
right to appear on the ballot for U.S. House of Representatives: these ballot
restrictions ,are very similar to what happe;led in Kusper v. Pontikes, 414 U.S. 51
(1973) [Exh 17]. This is why this motion is being filed now — there would be NO
OPPURTUNITY to make the challenge Petitioner makes in a separate/later lawsuit:
that Felons are demed the right to vote which is a requisite to file for candidacy for
U.S. House of Representatives, at least in North Carolina. See NCGS 163-106.5(a),

(b) [Exh 8] Petitioner shouldn’t have to wait 2-3 years for the right to run for Federal

Office. See Kusper v. Pontikes, 414 U.S. 51 (1973) [Exh 17].

Petitioner strongly urges.the Court to Reconsider because it would be unfair to tell

jPet}i‘t-i_on-e_jf 0 “try again riext time” as this is a serious constitutional matter that can
only be litigated now, due to the time Petitioner filed this lawsuit and the harsh statute
of NCGS 13-1-[Exh 8]. Plus it would be impossible for Petitioner to make the
argument next election cycle for that would be the irreparable harm that Petitioner
?élig'Llés rio_w.'fffefitioﬂér féii_éra-tqs that 'nbth,ihgﬁne\;v:has' ché.r'lgéa':? 1) Pétiﬁonét was
correct on the ulfimate fact that Defendants would arrest him [D.E. p. 3] via NCGS
163-275 = he just didn’t have the statute at hand. Petitioner was deriied to be a

gliééisigfca:_\?q‘tcr [Exh ilv"]:'its just thaf;’ he was unable to locate the document in time.

11
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MOTION TO EXCEED WORD COUNT .

Pursuant to FRCP 7(b) Petitioner requests to EXCEED the word count prescribed in Local Rule

7.2‘(f)(2), (H)(3) for Good Cause as will be seen in this motion. If this motion were to get granted

the next step would, if Petitioner were to guess, probably be oral argument, hearings, thus,
Petitioner chose to add a Preliminary Injunction/TRO so that Defendants can have a fair chance
to respond. The Motion for Preliminary Injunction/TRO exceeded 7500 words, thus, Petitioner

decided to consolidate everything into one motion so as to not waste any time.

1.A.) PETITIONER DOES HAVE STANDING

Our cases have established that the “irreducible constitutional minimum” of standing
consists of three elements. Lujan, 504 U. S., at 560. The plaintiff must have (1) suffered an
injury in fact, (2) that is fairly traceablle to the challenged conduct of the defendant, and (3) that
is likeiy to be redressed by a favorable judicial decision. Id., at 560-561, When a plaintiff
challenges the constitutionality of a statute, the plaintiff must show that “there is a ‘realistic

danger’ that” the plaintiff “will ‘sustain[] a direct injury’ as a result of the terms of the” statute.

Curtis v. Propel Prop. Tax Funding, LLC,915 F.3d 234, 241 (4th Cir. 2019) (alteration in

original) (quoting Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298
(1979)) [Exh 17]. “[A] credible threat of enforcement is critical” to establishing an injury in
f\aci. Abbott v. Plastides, 900 F.3d 160, 176 (4th Cir. 2018). And prior enforcement of the
challenged statute is “[t]he most ob;/ious way to demonstrate a credible threat of enforcement in

the future.” Id.

Case 5:22-cv-00059-BO Document 42 Filed 02/09/23 Page 12 of_ 60
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LA. FIRST PRONG OF LUJAN

On 6 January 2022 Petitioner was denied by his county to be a “Registeréd Voter” based
on Petitioner being a felon. [Exh 1]. The pﬁmary reason Petitioner did/could not cite this pr.'oof
of denial Was simply because his parents “misplaced” the docuinent and could not locate the
gocumeg_t and Petitioner was in prison at the time of filing this lawsuit and was not released until
7 December. 2022 to which he ended up finding the document not too long after [Exh 2]. The -
Court must note that this complaint was ﬁlea on 7 February 2022[D.E. 1]: Petitioner was denied
to be a “Registered Voter on 6.January 2022: one month priorl; Petitioner thought it best not to”

cite an affidavit and wait for the “bare record” to prove itself.

L.B. 2P PRONG OF LUJAN

It is no dispute that the candidacy form for U.S. House of Representatives requires the

" candidate to be a 1.) Registered Voter; 2.) Part of a Political Party for 90 days 3.) Not be a Felon
’ /

[Exh 7). Therefore, Petitioner was denied to be a Registered Voter on account of him being a
felon, thus, he could not run for U.S. House of chfesentatives making his injury in fact all the

more real. The Court by recommending that Petitinner file a candidacy form would be inducing

N

Petitioner to commit an I Class Felony under NCGS 163-275: Petitioner respectfully declines to

" break the law as this has already happened to other individuals before in the past. See “Alamance

i_2"’ https://www.nytirfles.é(;ni/ZO 18/08/02/us/arrested-voting-north-carolina.html and “The Hoke

County Case[s]” https:f/www.theguardian.conﬂus»newsﬂOZOiiuﬂz] /voting-arrest-racist-law-
: /

north-carolina-lanisha-brachter as well as “Statistical Proof”

Al

httgs;h’www.wfae.org/politics:’2020-10-13lwhat-to—know-gbout—illegal-voting-in—north—

carolina and the “Board’s Response”

15
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httns:!/sS.amazonaws.corgldl.ncsbe.govisboc/nuinbermemoz’ZOZ(}z’Numbered%ZOMemu%ZO '

!

2020-26 C_nurt%?.(}()rder"/gg{lre"/aZ'OCertiin%20Felonls.pdf 3

https://s3.amazonaws.com/dl.ncsbe.gov/sboe/Post-

Election%20Audit%20Report 2016%20General%20Election/Post-

Election Audit Report.pdf [Exh 9, 10, 11, 12, 13].

For Defendants to say they wouldn’t arrest Petitioner on account of him trying to be a
Regiétered‘ Voter or on account of him being a felon is simply not true, Defendants \Iivere clearly
aware of NCGS 163-275, NCGS 13—'1 [Exh 8] which denies and criminalizes felons to be a
Registered Voter. For example, in a similar scenario, if Petitioner had a problem with the

unconstitutionality of a Murder statute: Defendants would tell Petitioner to kill somebody just to

have standing? Here in North Carolina the right to vote/be a Registered Voter is a crime, at least,

for felons. The only difference between murder and the case sub judice is that the process to be a
Registered Voter, which is a constitu;ional right, is a crime for felons: which in turn denieé
Petitioner the right to run for U.S. House of Representat‘ives (s-ee Exh 7): this is a right protected
by the 1% amendment;{'murde\r is not };rotected under any féderal constitutional right, yet the right

rto run for federal office comes yvith a criminal penalty. Petitioner has beejn to prison before and is
NOT trying to go back again on the account of him exercising: a right guaranteed by the 1%

" Amendment. See NCGS 163-275, NCGS 13-1. ;‘It has }ong been established t}’1at a State r;lay not
impose a penalty upon those who exercise a right guaranteed by the Coh\stitution. e

'Constitutional rights would be of little value if th;:y could be . . . indirectly denied." . . ."

Blumestein at 341 [Exh 17] (quoting Harman v. Forssenius, 380 U. S. 528, 380 U. S.

540 (1965)). See also Garrity v. New Jersey, 385 U. S. 493 (1967), and cases cited

. (
therein; Spevack v. Klein, 385 U. S. 511, 385 U, S. 515 (1967). Itds illogical for the Court to

14
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~ induce Petitioner to break NC law just to ha\;e standing: There is a more civil way of challenging

!

the law and that is via 42USC1983.
\ .

I.C. 3*° PRONG OF LUJAN

4

Petitioner believes that based upon these new faéts of 1) Petitioner actually having been
denied to be a Registgred Voter on accouﬁt of him being a felon 2.) NCGS 163-275, NCGS 13-1
and 3.) Defendants past actions on enforcing NCGS 163-275 [“Alamance 12”
https://www. nytifnes corn/20‘ll 8/08/02/us/arrested-voting—north—cafolina.html and “The Hoke

County Case[s]” https://www. theguardian comfus-news;‘ZOZOf]uIQllvotmg—arrest racxst—law—

north carohna-lanmha brachter as well as “Stat1stlca1 Proof”

) -
hgps:waw.wfae.orgfnolitiggfzmﬂ-l0-13fwhat-to-know-abqu_1t—ilIegal-voting—in-north-
L} . .

!
carolina and the “Board’s Response”

11ttps:/fs3.amazonaw;.com!dl.ncsbc.govisboc!numbermcmof2020/Numbered%20Mem0%20 '

2020-26_Court%200rder%20re%20Certain%20Felons.pdf ;

htth:Hs.'S.amaznnaw‘s.comidl.ncsbe.g' ov/shoe/Post-

Electlon% OAudlt%ZOReport 2016%20General%20Elect10n/Post-

Election Audit Report.pdf] [Exh 9, 10, 11, 12, 13], Petitioner beheves this will result in a
favorable decision of which he goes a little bit more in depth in his Motion for Preliminary
Injunction. Based on everythin-lg presented, pursuant to-FRCP 60, Petitioner requests this Court to
Reconsider. |
' Petitioner has establish.ed standing by 1.) being denied to be a Registered Voter on
account of him being a felon [Exh 1] and 2.) NCGS 13:1, NCGS. 16.3-55, 82.1(c)(2), 82.4,
96, 1Q6(a), 106(b), 106((;), 106.1, 106.2, 106.5(a) 106.5(b), 127.3 et sec}, 275, as well as”
15
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Article VI, Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC
Constitution prevent Petitioner from running for U.S. House of Representatives due to his

status as a Felon.l [Exh 8], as well as past action by Defendants [Exh 9, 10, 11, 12, 13].

Petitioner therefore also satisfies the 3 prongs of Lujan because 1.) being a
Registered Voter is a requisite to run for Federal Office (which Petitioner has been denied on
account of him being a felon) 2.) this injury is caused by defendants since they regulate the
elections/election process in North Carolina and 3.) Petitioner is denied ballot access which is a
Lst, 14" amendment violation which Iis due to be redressable by a favorable judicial ruling due to

precedent.

IILA. OTHER REASONS PETITIONER HAS STANDING

The Fourth Circuit "along with several other circuits-has held that ' standing
requirements are somewhat relaxed in First Amendment cases,' particularly regarding the injury-
in-fact requirement." Davison v. Randall, 912 F.3d 666, 678 (4th Cir. 2019) [Exh 17], as
amended (Jan. 9, 2019) (quoting Cooksey v. Futrell, 721 F.éd 226,235 (4th Cir. 2013));. Here,
Petitioner alleges (1) he has a First Amendment right to run for U.S. House of Representatives,
(2) a North Carolina statute[s] and part of the NC Constitution prevents him from filing
candidacy infringes on tI’1at r_ight, and (3) he seeks declaratory and injunctive relief. Therefore,
Petitioner "must establish an ongoing or future injury in fact." Kenny v. Wilson, 885 F.3d 280,

287-88 (4th Cir. 2018) (citing O 'Shea v. Littleton, 414 U.S. 488, 495-96 (1974)) [Exh 17].

' ) - N
The Supreme Court has recognized that an Article III injury may be sufficient for

standing purposes by the threatened enforcement of a law. Petitioner meets this very component

by NCGS 13-1, NCGS 163-275 [Exh 8] and Susan B. Anthony List, 573 U.S. at 158-59. "When

16
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an individual is subject to such a threat, an actual arrest, prosecution, or other enforcement action
is\'m[)t a prerequisite to challenging the law." Id. at 158 (citing Steffel v. Thompson, 415 U.S.
452, 459 (1974) ("[1]t is not necessary that [ a plaintiff] first expose himself to actual arrest or
prosecution to be entitled to challcnge a statute that he claims deters the exercisé of his
constitutional rights.")). The Supreme Court has "permitted pre-enforcement review under
circumstances that render the threatened enforcement sufficiently imminent"; specifically, the
Court has "held that a plaintiff satisfies the injury- in-fact relquirement. where he alleges [ 1] 'an
intention to engage in a course of conduct arguably affected with a constitutional interest, but
proscribed by a statute, and [2] there exists a credible threat of prosecution thereunder." 1d. at

159 (quoting Babbitt v. Farm Workers, 442 U.S. 289, 298 (1979)) [Exh 17].

Regarding the second part of the Babbitt standard, "there is a credible threat of
future enforcement so long as the threat is not ' imaginary or wholly speculative,'
chimerical,' or' wholly conjectural."" Kenny, 885 F.3d at 287-885 (citing Babbitt, 442
U.S. at 302, Steffel, 415 U.S. at 459, and Golden v. Zwick/er, 394 U.S. 103, 109
(1969)) [Exh 17]. " [P]ast enforcement against the same conduct is good evidence
that the threat of enforcement is not chimerical." Id. at 288 (quoting Susan B.
Anthony List, 573 U.S. at 164). The enforcement of NCGS 163-275 through NCGS
13-1, to which Petitioner is facing right this very mo;nent, has happened before: see
“Alamance 12” https://www.nytimes.com/2018/08/02/us/arrested-voting-north-

carolina.html and “The Hoke County Case[s]” https:/www.theguardian.com/us- "

news/2020/jul/21/voting-arrest-racist-law-north-carolina-lanisha-brachter as-well as

“Statistical Proof” https://www.wfae.org/politics/2020-10-13/what-to-know-about-

illegal-voting-in-north-carolina and the “Board’s Response”

17
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https://s3.amazonaws.com/dl.nesbe.gov/sboe/numbermemo/2020/Numbered %20Memo0 %20

2020-26_Court%200rder%20re%20Certain%20Felons.pdf ;

https://s3.amazonaws.com/dl.ncsbe.gov/sboe/Post-

Election%20Audit%20Report 2016%20G eneral%20Election/Post-

Election Audit Report.pdf [Exh 9, 10, 11, 12, 13]

Threat of prosecution is especially é.redib‘le when defendants have not "disavowed
enforcement" if plaintiffs engage in similar conduct in the future. Id.; see also Susan
B. Anthony List, 573 U.S. at 166; see also Defendants Response [D.E. 31 pg 9-13,
20-30°] [Exh 5]. Furthermore, there is a présumption that a "non-moribund statute
that facially restricts expréssive activity by the class to which the plaintiff belongs
presents such a credible threat." Kenny, 885 F.3d at 288 (quoting North Carolina
Right to Life, Inc. v. Bartlett, 168 F.3d 705, 710 (4th Cir. 1999)) [Exh 17]. "This
presumption is particularly appropriate when the presence of a statute tends to chill
the exercise of First Amendment rights." Id.

It is undisputed that on February 7, 2022, Plaintiff filed a lawsuit alleging that
defendants é.re imposing 3 additional qualifications which bar Petitioner from running
for Federal Congress [Exh 7], due to Petitioner’s status as a felon pursuant to NCGS
163-275, NCGS 13-1 [Exh 8], Petiﬁoner would not only be barred from seeking

candidacy for U.S. House of Representatives but would also get arrested in the

{
3 This means that Defendants were all to\o aware of NCGS 163-275, NCGS 13-1. Thus defendants made a false
statement to the Court that Petitioner wouldn’t be arrested on the basis of Petitioner being a felon. Defendants
were very aware that you cannot be a Registered Voter on account of being a convicted felon. Defendants have
thus used finesse/deception/manipulation of state laws to influence the Court’s decision in [D.E. 38]. Petitioner
was thus correct on pg. 4 of {D.E. 1] that Defendants would threaten to arrest Petitloner; Petitioner was correct on
the ultimate fact he just couldn’t cite the statute because he didn’t have it on hand while he was in prison : for this
Petitioner should not be punished by the Court’s decision in [D.E. 38]. If this Court reconsiders its ruling a Motion
of Sanctions would be appropriate (made by Petitioner) because Defendants entire response was misrepresented
through means of deceit.

18
{
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process. Under the statute, Petitioner would be in jail for exercising a 1% amendment

| right. Thus, on February 7, 2022 when Petitioner filed this lawsuit, Petitioner faced a

I

"future injury in fact" that was "’certainly impe,nding, or there was a substantial risk
that th‘e harm would occur.”" See Susan B. Anthony List, 573 U.S. at 158.

Moreover, under Babbitt, Petitioner establiéhed the first prong by showing he-
sought candidacy in the U.S. House of Representatives for the 2022 electi(;n [Exh 4],
which implicates the First Amendment’ s‘ freedom of association, including "the rights
to run for office, have one's name on the ballot, and present one's views to,the'
electorate.” Washington v. Finlay, 664 F.2d 913, 927-28 (4th Cir. 19815 [Exh 17]; cf
Williams v. Rhodes, 393 U.S. 23, 31 (1968) ("The right to for;n a party for the
advancement,of political goals means little if a party can be kept of)f the election

ballot ... "). NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96, 106(a), 106(b), 106(e),
106.1,-106.2, 106.5(a) 106.5(b), 127.3 et seq, 275, as well as Article VI, Sei:tion 2

I‘Clause 3 c;f the NC Constitution, Article VI Section 8 of the NC Constitution [Exh 8]
prevent Petitioner from running for U.S. House of Repr.esentatives.,due to his status as
a Felon.

Plaintiff also demonstrated the second prong of the Babbitt standard. Petitioner -
would be arrested I}ad he ﬁleg his (potice of candidacy, he was subject to I}_ICGS 13-1,

NCGS 163-275 [Exh 8], and he was compelled to prepare a defense to the challenges

pursuant to a statute that shifts the burden of persuasion onto the Petitioner. .

™

Petitioner has satisfied the two Babbitt prongs.

19
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B.) PETITIONER’S CLAIM IS RIPE FOR ADJUDICATION \

Ripeness is a justiciability doctrine designed "to prevent the courts, through avoidance of

~ premature adjudication, from entanglirig themselves in abstract disagreements over

administrative policies, and also to protect the agencies from judicial interference until an
administrative decision has been formalized and its effects felt in a concrete way by

the808challc)nging parties." Abbott Laboratories v. Gardner, 387 U. S. 136, 148-149 (1967)" |

[Exh 17]; accord, Ohio Forestry Assn., Inc. v. Sierra Club, 523 U. 8. 726, 732-733 (1998). The

ripeness doctrine is "drawn'both from Articlé III limitations on judiciai power and from
prudential reasons for refusing to exercise jurisdiction," Reno v. Catholic Social Services, Inc.,
509U. S.43, 57, n. 18 (1993) (citations omitted), but, even in a case raising only prudential

concerns, the question of ripeness may be considered on a court's own

. , ] /
motion. /bid. (citing Regional Rail Reorganization Act Cases, 419 U. S. 102, 138 (1974))-

Determining whether administrative action is ripe for judicial review requires us to evaluate (1)
the fitness of the issues for judicial decision and (2) the hardship to the parties of withholding

court consideration. Abbott Laboratories, supra, at 149.

LA. FITNESS OF ISSUES FOR JUDICIAL DECISION -

It is no doubt now that Petitioner’s claim is ripe for adjudication because 1.a) Petitioner

has been denied to be a Registered Voter on account of him being a felon b.) Petitioner has

shown past énforcement of defendants actions based on NCGS 13-1, NCGS 163-275 [Exh 8],

and the “Alamance 12” https://www.nytimés.com/201 8/08/02/us/arrested-\/oting—north-

carolina.html and “The Hoke County Case[s]” https:ﬂwww.theguardian.comfus—

news/2020/jul/21/ voting-ancsi—racist-law-north-caroIina-lanisha—brachter as well as “Statistical

20

1
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Proof” https://www.wiae.org/politics/2020-10-13/what-to-know-about-illegal-voting-in-

north-carolina and the “Board’s Response” SN

https://s3.amazonaws.com/dl.nesbe.gov/sboe/numbermemo/2020/Numbered %20Memo%20

2020226 Court%200rder%20re%20Certain%20Felons.pdf ;

hitps://s3.amazonaws.com/dl.ncsbe.gov/shoe/Post-

El_ection%ZOAudit%ZORenort 2016“AZ'OGe;leral°A)20Election/Post-

Election Audit Report.pdf [Exh9,:10,11,12,13].

’ \
2.) The harm of withholding court consideration is that Petitioner is now suffering

each and every day because the 118 congress has started since 3 January 2023.

The Court on pg. 9-10 of [D.E. 38] [Exh 8] said that Petitioner’s claim was not

\
ripe because he could run as an unaffiliated candidate. Petitioner asks the Court to

~ —

1

Reconsider based on Defendant’s misrepresentafio‘n of their argument [D.E. 31] [Exh 5],

Petitioner’s denial of being a Registered Voter [Exh 1], Past Proof of Defendant’s
’ Actions [Exh 9,10, 11, 12, 13.], NCGS 163-275, NCGS 13-1 [Exh 8], and the fact that
Petitioner ran as a Republican Candidate[See 1% Exhibit of D.E. 1; D.E. 31 p. 2, 18-19]

[Exh 4].

JB. THE PROBLEMS WITH RUNNING AS AN UNAFFILIATED CANDIDATE

If Petitioner were to run as an unaffiliated candidate he would s#ill be denied the right to run

for U.S. House of Representatives due to his status as a felon and also due'to Defendant’s

requiring that Petitioner be a 1.) Registered Voter; 2.) Part of an unaffiliated party for 90 days‘-

|

[E))(h 7]; 3.) Not be a felon. See NCGS. 163-122(d).

21
\
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The Court gave its ruling on 16 May 2022 [Exh 6] and candidate filing for
unaffiliated candidates ended '17 May 2021 with extreme hurdles that no person could
comply within that short amount of time. There would be ABSOLUTELY NO TIME for
Petitioner to comply with NCGS 163-122 nor would he even be allowed on the ballot due
to Defendant’s 3 Requirements that Petiti/oner challenges now. If Petitioner rar; as an
unaffiliated candidate: he would have said so: but instead Petitioner chose to run as a
REPUBLICAN [See 1% Exhibit of D.E. 1; D.E. 31 p. 2, 18-19] [Exh 4] and the filing date
closed 4 March 2022, thus, making the matter Ripe for Disposition. More problems that
arise for recommending Petitioner to run as an Unaffiliated Candidate is that in North
Carolina there is a semi-closed blanket primary: meaning that an unaffiliated voter could
vote for either a Démocrat or Republican but a Democrat/Republican voter can NOT vote
for an Unaffiliated Candidate; not only would that syphon away Petitioner’s votes and
confuse his constituents but Petitioner would lose MAJOR endorsements as well for
running as an Unaffiliated Candidate. Because the right to run for office is dependent
upon the right of association, a candidate bringing a right-to-run claim must allege that
“by running for Congress he was advancing the political ideas of a particular set of
voters.” Newcomb v. Brennan, 558 F. 2d 825, 828 (7* Cir. 1977). “on this point "even if
the State vx;ere correct, a State, or a court, may not constitutionally substitute its own
Jjudgment for that of the Party [simply because there is/was time to do so]." Democratic
Party of United States v. Wisconsin ex rel. La Follette, 450 U.S. at 123-124 (footnote
omitted). The Party's determination of the boundaries of its own association, and of the
structure which best allows it to pursue its political goals, is protected by the

Constitution." And as is true of all expressions of First Amendment freedoms, the courts

22
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may not interfere on the ground that they view a particular expression as unwise or:
irrational [or simply because there is/was time to do so]." Id. at 450 U. S. 124.” Tashjian

v. Republican Party, 479 U.S. at 224 (1986) [Exh 17].
Petitioner must ask the Court a question:

Who benefits from the Court’s recommendation that Petitioner run as an “Unaffiliated

Candidate” when even Defendants were aware that Petitioner ran as a Republican?

In a similar scenario would the fact that Defendant’s recommendation that Petitioner change his

party affiliation (to which the Court affirmed) not be similarly the same thing as telling Petitioner

to change his religion as a “Man of Faith” to that of an “Atheist, simply because there was

time?” The point Petitioner is trying to make is that the right to run for office ALSO comes with

the right to associate with the political party of one’s choosing the right goes hand in hand like “2

sides of the same coin.” Defendants try to diminish that right by “recommending” that Petitioner

run as an unaffiliated candidate. Would that not be the government choosing the candidate when

it should be the people: is that not what Petitioner’s lawsuit exactly deals with??

Petitioner’s lawsuit is simple: defendants violate the 1%, 14™ amendments, Article 1 Section 2
Clause 2,‘Article 1 Section 4 Clause 1, Article 1 Section 5, Article 6 Clause 2 of the U.S.
Constitution by imposing additional requirements that a candidate for U.S. House of
Representatives also 1.) Be a Registered Voter; 2.) Be Part of a Political Party for 90 days; 3.)

Not be a felon [Exh 7, 8]

23
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Petitioner requests the Court to change its judgment which pursuant to FRCP 60. Petitioner

requests this Court that defendants hold a:

SPECIAL ELECTION

The results of this evaluation will not be automatic; as we have recognized, there is "no
substitute for the hard judgments that must be made." Storer v. Brown, supra, at 730.

24
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MOTION FOR PRELIMINARY INJUNCTION/TRO

. TN \
Generally, preliminary injunctions are designed to preserve the status quo and prevent

ifreparable harm during the pendency of litigation. JO.P. v. US Dep't of Homeland Sec., 409 F.
Sugp. 3d 367,375 (D. Md. 2019). To prevail, a movant must demonstrate: (1) their suit's
likeliho‘od of success on the merits, (2) irreparable harm in the absence of the requested relief, (3)
that the balance of equities tip in their favor, and finally (4) that issuing the requested
preliminary relief is in the public interest. Id. at 376 (ci_ting Winter v. Nat. Res. Def Council, 555
U.S. 7; 20 (2008)). The movant must establish all four elements to prevail and "courts
considering whether to impose preliminary injunctions must separately consider each Winter
factor." Pashby: v. Delia, 709 F.3d 307, 320-21 (4th Cir. 2013). A party secking a permanent
injunction must demonstrate " actual success" on the merits, rather than a mere "likelihood of

success” required to obtain a preliminary injunction. Mayor of Baltimore v. Azar, 973 F.3d 258,

Y
A}

274 (4th Cir. 2020), cert. granted sub nom. Cochran v. Mayor & City Council of Ba,lltimore, 141
i 5
S. Ct.'1369, 209 L. Ed. 2d 118 (2021), and cert. dismissed sub nom. Becerra v. Mayor & City
; . ,
Council of Baltimore, 141 S. Ct. 2170, 209 L. Ed. 2d 747 (2021) (quoting Amoco Prod. Co. v.

Vill. of Gambell, 480 U.S. 531, 546 n.12 (1987)); see also Winter, 555 U.S. at 32
[

25
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\

A.) LIKELIHOOD OF SUCCESS ON THE MERITS
(

“The appropriate standard govex-'ning.constitutional challenges to specific provisions of state

election laws begins with the balancing test that the S(upreme Court first set forth in Anderson v.

Celebrezze, 460 U.S. 780. 789 (1983). As the Court put it in its most recent ballot accéss :

decision, that test directs that [a] court considering a challenge to a state election law must weigh

"the character and maénitudc of the asserted injury to the rights protected by the First and

Fourteenth Amendments that the plaintiff seeks to vindicate" against "the precise interests put

forward by the State as justifications for the burden imposed by its rule," taking into

A \

consideration "the extent to which those interests make it necessary to burden the plaintiff's

rights." Burdick \( Takushi, 112 8.Ct. 20.59' 2063 (1992) (citations omitted). Despite its explif:it
endorsement of the Anderson approagh, the Burdick Court also reaffirmed a single modification,
that election laws which place "severe" burdens upon constitutjonal rights are subject to strict .
scruti;ly: "the regulation must be ‘narrowly drawn to advance a state interest of compelling

importance." I&..(quoting Norman v. Reed, 112 S.Ct. 698, 705 (1992)). See also Eu v. San

Francisco County Democratic Central Cmte., 489 U.S. 214, 222 (1989); Illiﬁois Election Bd. v. ~

Socialist Workers Party, 440 U.S. 173, 184-85 (1979) (severe restriction must be "least drastic

means" to serve compelling interest).... When facing any constitutional challenge to a state's
election laws, a court must first determine whether protected rights are ‘severely burdened. If so,

strict scrutiny applies. If not, the court must balance the character and magnitude of the burdens

imposed against the extent to which the regulations advance the state's interests in ensuring that

- "order, rather than chaos, is fo accompany the democratic processes." Storer v. Brown, 415 U.S.

!

724,730 (1974)...... As arule, state laws that restrict a political party's access to the ballot

AN

always implicate substantial voting, associational and expressive rights protected by the First and

26
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Fourteenth Amendments. That is because "it is beyond debate that freedom to engage in

- association for the advancement of Beliefs and ideas is an inseparable aspect of the ‘liberty’

!

| ' : A
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of

, speech,” Anderson, 460 U:S. at 787 (iﬁtemal quotation omitted), and because "[t]he right to form

a party for the advancement of political goals means little if a party can be kept off the election

ballot and thus denied an équal opportunity to win votes." Williams v. Rhodes, 393 U.S. 23

31 (1968); see also Norman v. Reed, supra, 112 S.Ct. at 705; Tashjian v. Republican Party of
7 /

Connecticut, 2179 U.S. 208. 214 (1986).” Mclaughlin v. North Carolina Bd. of Elections 65 F.3d

1215, 1220-1222 (4th Cir. 1995) [Exh 17].

“Constitutional challenges to specific provisions of a State's election llaws therefore cannot be
resolved by any "litmus paper test" that will separate valid from invalid restrictions. Storer,
stpra, at 415 U. S. 730. Instead, a court must resolve such a challenge by an analytical process
that parallels its work in ordinary litigation. It must first consider the character and magnitude of
the asserted injury to the rights protected by the First and Fourteenth Amepdments that the
plaintiff seeks to vindicate. It then must identify and evaluate th»e' precise interests put forward by
the State as justifications for the burden imposed by its ruie. In passing judgment, the Court must
not only determine the legitimacy and strength of each of those interests, it also must consider
the extent to which those interests make it necessary to burden the plaintiff\s rights. Only after
weighing all these factors is the treviewing court in a position to decide whether the challenged

. . ( . .
provision .'is unconstitutional. See Williams v. Rhodes, supra, at 393 U. 8. 30-31; Bullockv.

Carter, 405 U.S. at 405 U. S. 142-143; American Party of Texas v. White, 415 U. S. 767, 415 U.

S. 780-781 (1974); Nllinois Elections Bd. v. Socialist Workers Party, 440 U. S. 173,440 U. S.

183 (1979).” Anderson at 789. [Exh 17]

27
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LA. BEING A REGISTERED VOTER IS A REQUISTE DEFENDANTS REQUIRE

FOR U.S. HOUSE OF REPRESENTATIVES

!

Due to Petitioner’s status as a Felon and the reality of NCGS 163-275, 106.5, NCGS 13-
1, Petitioner has and will be denied as well as penalized for trying to be a Registered Voter
[Exh 1, 8] — thus the “Strict Scrutiny” test under Anderson is appropriate. There is no doubt
that Defendants require Petitioner to be a Registered Voter [Exh 7] to run for U.S. House of
Representatives. However due to Petitioner’s status as a felon NCGS 163-275, NCGS 13-1
[Exh 8] takes place and criminalizes felons for voting. On the Candidacy Form [Exh 7] it
requires Petitioner to be a Registered Voter, yet NCGS 106.5(a) says that you can’t be a
candidate if you are not a Registered Voter; in NC felons cant be Registered Voters via

\

NCGS 13-1, NCGS 163-275, Article VI Section 2 Clause 3, Article VI'Section 8 of the NC
Constitution. The events of felons being penalized for voting has happened quite a few time‘s

in North Carolina - See “Alamance 12” https://www.nytimes.com/2018/08/02/us/arrested-

voting-north-carolina.html and “The Hoke County Case[s]”

https://www.theguardian.com/us-news/2020/jul/2 1/voting-arrest-racist- law-north-carolina-

lanisha-brachter as well as “Statistical Proof” https://www.wfae.org/politics/2020-10-

13/what-to-know-about-illegal-voting-in-north-carolina and the “Board’s Response”

https://s3.amazonaws.com/dl.ncsbe.gov/sboe/numbermemo/2020/Numbered%20Mem0%202

020-26 Court%200rder%20re%20Cértain%20Felons.ndf :

https://s3.amazonaws.com/dl.ncsbe.gov/shoe/Post-

Election%20Audit%20Report 2016%20General%20Election/Post-

Election Audit Rebort.pdf [Exh 9, 10, 11, 12, 13]. NCGS 13-1, NCGS. 163-55, 82.1(c)(2),

82.4, 96, 106(a), 106(b), 106(e), 106.1, 106.2, 106.5(2) 106.5(b), 127.3 et seq, 275, as well as

28 .

Case 5:22-cv-00059-BO Document 42 Filed 02/09/23 Page 28 of 60



10

11

12

13

14

15

16

17

18

19

20

21

22

23

0098B

Article VI, Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC

Constitution doesn’t allow felons to hold office either [Exh 8].

' Carrington v. Rash, 380 U.S. 89 (1965)/ [Exh 17] is almost identical to the situation at present. In

Carrington the Texas constitution denied active servicemembers of the military from voting at
all. See Carrington at'89-91. Article VI Section 2 Clause 3 ot“ the NC Constitution denies felons
the right to vote — even those who are paroled; Article VI Section 8 of the NC Constitution
denies felons from running for office. It is no doubt that Defendants require that Petitioner be a
Registered Voter to apply for candidacy for Federal Office and due to Petitioner’s status as a
felon he cannot exercise his right to run for U.S. House of Representatives due to NCGS 163-
275. Not only is NCGS 163-275 preventing Petitioner but Petitioner even applied to be a
Registered Voter and got denied ‘[Exh ]. Just like how the NC Constitution denies active felons
the Right to vote is the same way the Texas Cépstitution denied active military servicemen the
Right to vote.- Petitioner sees no distinc_tion from Carrington and the case sub judice: Petitioner
asks the Court to rule NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96, 106(a), 106(b), 106(e),
106.1, 106.2, 106'.5(a) 106.5(b), 127.3 et seq, 275, as well as Article VI, Section 2 Clause 3 of
tile NC Constitution, Article VI Section 8 of the NC Constitution UNCONSTITUTIONAL, as it
violates the 1%, 14" amendments, Article I Section 2 Clause 2, Article 1 Section 4, Article I
Section 5, Article VI Clause 2 of the U.S. Constitution, as 11 applies to Felons rur_ming for

/

Federal Office.

"It has long been established that a State may not impose a penalty upon those who exercise a
right guaranteed by the Constitution. . . . 'Constitutional rights yvould be of little value if they
could be . . . indirectly denied.' . . ." Blumestein at 341 [Exh 17] (quoting Harman v.

Forssenius, 380 U. S. 528, 380 U. S. 540 (1965)). See also Garrity v. New Jersey, 385 U. S.

29
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(.
493 (1967), and cases cited therein; Spevack v. Klein, 385 U. S. 511, 385 U. S. 515 (1967). "For

even when pursuing a legitimate interest, a State may not choose means that unnecessarily
restrict constitutionally protected liberty. Dunn v. Blumstein, 405 U.S. at 405 U. S. 343.
'Precision of regulation must be the touchstone in an area so closely touching our most precious

/
freedoms.! NAACP v. Button, 371 U.S, [415], 371 U. S. 438 [(1963)]. "But if they are, in fact,

[felons], . . . they, as all other [felons], have a right to an equal opportunity for political
representation. . . . 'F éncing out' from the franchise a sector of the population because of the way
they may vote [or whether the person is a felon] is constitutionally impermissible." Blumestein at
355 quoting Carrington v Rash, 380 U.S. at 380 U. S. 94 [Exh 17]. “Section 1971(a)(1) provides
that "[a]ll citizens of the United States who are otherwise qualiﬁgd by law to vote . . . shall be
entitled and allowed to vote at all . .I . elections; without distinction of raccz,, color, or previous
condit;on of servitude . . . .the prohibitions of § 1971 encompass practices which have only an
indirect effect on the worth ofa cifizen's vote in addition to those which directly affect the ability
to cast a vote.” Washington v. Finlay, 664 F. 2d at 926. "And of course this freedom protected
against federal encroachment by the First Amendment is entitled under the Fourteenth

Amendment to the same protection from infringement by the States." Williams v. Rhodes, 393 U,

S. 23,393 U. 8. 30-31 (1968). Moreover, "[a]ny interference with the freedom of a party is

simultaneously an interference with the freedom of its adherents." Sweezy v. New

Hampshire, 354 U. S. 2341 354 U. 8. 250 (1957); see NAACP v. Button, 371 U. S. 415,371 U, S.

431 (1963). Cdusins v. Wigoda 419 U.S. at 487-488 [Exh 17].

30
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“The freedom of associdtion protected by those Amendments includes partisan political
organization. [NCGS 1'3-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96, 106(a), 106(b), 106(e), 106.1,
106.2, 106.5(b), 127.3 et seq as well as Article VI, Secﬂon 2 Cla-'use 3 of the NC Constitution,

: \
Article VI Section 8 of the NC Constitution] places limits upon the group of [felons] whom the
Party may invite to participate in the "basic function” of selecting the Party's candidates. The
Sta;e thus limits /the Party's associational opportunities at the crucial juncture at which the appeal
to common principles may be transiated into concerted action, and hence to political ipower in the

community. The faet that the State has the power to regulate the time, place, and manner of

5

- elections does not justify, without more, the abridgment of fundamental rights, such as the right

to vote ot, as here, the freedom of polifical association.” Tashjia}l Pp.479U. 8. 213-217

[Exh17].

"[s]ometimes the grossest discrimination can lie in treating things that are different as though

they were exactly alike." Anderson at 801 (quoting Jenness v. Fortson, 403 U.8.431,403U. 8.

442 (1971).

f

Petitioner requests that the Court rule that NCGS 13-1, NCGS. 1 63-55, 82.1(c)(2), 82.4, 96,
106(a), iOG(b), 106(e), 106.1, 106.2, 106.5(a) 196.;0)), 1273 et seq, 275, ag well as Article VI,
Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution [Exh 8],

vit;late'the 15t 14 amendments, Article I.Section 2 Clause 2, Article 1 Section 4, Article I

Section 35, Article VI Clause 2 of the U.S. Constitution.

\
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1.B. CS1 v. Moore

!

Petitioner is aware that CSI v. Moore, 871 S:E.2d 510 (N .C. 2022) is currently
pending review. CS/ wont apply to Petitioner in the slightest as that case only deals with felons’

right to vote while on Parole or Probation. Petitioner was incarcerated when he filed [D.E. 1],

thus, the ruling of CS1, whether it gets granted or not, doesn’t apply to Petitioner in the slightest.

This Court must note that CS7 doesn’t challenge felons’ voting i'ights as it pertains to a \
qualification of candidacy for U.S. House of Representatives nor does CSJ challenge the 90-day

Party Affiliation Requirement: Petitioner’s lawsuit does. It would thus be pointless to wait on the

_ decision of CSI because it only deals with a STATE constitutional matter. Petitioner is well

Y L

aware that CS/ challenges NCGS _13-1, the same statute that Petitioner challenges, yet

Petitioner’s challenges the statute and much more on a Federal-Constitutional-Rights basis as to

 run for U.S. House of Representatives.

~

The problem that we are dealing with in Petitioner’s lawsuit is that due to the fact
that Petitioner was incarcerated the candidacy-filing period for the 2022 midterms were gqihg

on. Petitioner would be getting out one month after the general election [Exh 3] so he chose to

" run for office. However due to Petitioner being a felon/incarcerated when he filed this lawsuit,

‘Defendants additional qualifications [Exh 7] and NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4,

96, 106(a), 106(b), 106(e), 106.1, 106.2, 106.5(a) 106.5(b), 127.3 et seq, 275, as well as Article
VI, Section 2 glause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution [Exh

8] Petitioner would be denied to file for candidacy; this would force Petitioner another 2 years to

file another lawsuit so he can run for Federal Office?? See Kusper v. Pontikes, 414 U.S. 51  ~

(1973). Thus, would it be fair to deny Petitioner the right to run for Federal Office on account of

him being a felon? ) :
) ’ '

: 32

Case 5:22-cv-00059-BO Document 42 Filed 02/09/23 Page 32 of 60

'l



10

11

12

13

14

15

16.

17

18

19

20

21

22

0102B

 In the event the Court does find that CS! pertains to Petitioner then Defendants would still be

required to hold a special election due to the timing and fact that Petitioner filed this lawsuit

while he was incarcerated. . '

L

I.C The Chavez Decision

Pl

Before Petitioner goes into "this argument he must admit that this Court nor any federal
court is bound by the de(;,ision in State ex rel Chavez v. Evans, 446 P.2d, 448-450 (N.M. 19<\S8)
)
because it is a STATE CASE LAW. Nonetheless it is HIGHL'Y PERSUASIVE as it shows a
great respect forthe U.S. Constitution as judges even back 1n the day, when there was hardly any
pregedent, had no question as to the siniplicity of the U.S. Cbnstitution; Narnely Article 1

{
Section 2 Clause. 2.

{5} PetitionersuSe(ilillo and Higgs are candidafes of the aforementioned 'pa)rty for United States
Representative in Congress, New Mexico Districts 2 and I

{6} Section 3—18—3, N.M.S.A. 1953, so far as pertinent, reads:

“Each candidate for the office of representative in Congress shall be a resident and qualified
elector of the district in which he seeks office.’

{7} 1tis admitted that Wilfredo Sedillo, candidate for replresen‘tative in Congress from District 2;

! , <
resides and is a registered elector in District 1, and that William Higgs is not and will not, at the
) "'

time of the election, be a qualified elector within the State of New Mexico.
{8} The petitioner argue that art: I, s 2, clause 2, of the United States Constitution prescribes the

qualifications for representatives in Congress; that the New Mexico statute, supra, purports to

| .33
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add additional qualifications for a representative in Congress and is unconstitutional. Art. I, s 2

clause 2, reads: ‘

‘No person shall be a Representative/Who shall not have attained to the age of twenty-five years,
and been seven years a citizen of the United States, and who shall not, when elected, be an
inhabitant of that state in which he shall be chosen.’

{9} The constitutior}al qualifications for membership in the lower house of Congress exclude all

other qualifications, and state law can neither add to nor subtract from them. In re Q'Connor, 173

Misc. 419, 17 N.Y.S.2d 758 (1940); State ex rel. Eaton v. Schmahl, 140 Minn. 219, 167 N.W.

481 (1918); State ex rel. Chandler v. Howell, 104 Wash. 99, 175 P. 569 (1918); Ekwall v.

Stadelman, 146 Or. 439, 30 P.2d 1037 (1934); Stockton v. McFarland, 56 Ariz. 138, 106 P.2d

328 (1940). The state may provide such qualifications and restrictions as it may deem proper for
offices created by the state; but for offices created by the United States Constitution, \;ve must
look to the creating authority for all qualifications and restrictions.

{10} Clearly, s 3—1 8%3, supra, by requiring that each candidate for representative in Congress
be a resident of and a qualiﬂed elector of the district in which he seeks office, adds additional
quali_ﬁcations to becoming a candidate for that office. Accordingly, we must hold the provisions
of the Federal Constitution prevail and that this statute unconstitutionally adds additional
qualifications. | \

{11} Although it is admitted that petitioner Higgs came to New Mexico only recently and for a
particular purpose, he has filed herein his affidavit wherein he states that he has all the
constitutional qualifications for the office that he seeks and ‘is now an inhabitant of and residing

in the State of New Mexico, and that he intends to be an inhabitant of and reside in the State of

New Mexico on November 5, 1968, and thereafter.’ How;ever, the question of whether or not,

34
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under the circumstances recited, he can be described as a ‘sojourner’ so as to disqualify him from
| ;

holding the office, if elected, is not for us to decide. We understand the law to be as stated in 107

A.L.R. 205 206, that: ‘Article I, s 5, of the Constitution of the United States, relating to the
powers of Congress, provides that ‘each house shall be the judge of the elections, returns, and ‘
qualifications of its own members.” State ex rel Chavez v. Evans, 446.P.2d, 448-450 (N.M.
1968).

In Chavez the Court struck down the provision Lhat candidates for U.S House of

" Representatives be a resident of the district and a qualified elector as UNCONSTITUTIONAL.

Just as Defendants in North Carolina in the case sub judz:ce have added that candidates for U.S.
House of Representatives be “Registered Voters™, Part of a Political Party for 90-days, and not
be a Felon is no more different than what happened in Chavez. Thus regardless of Petitioner
being a Felon, the fact that he has to be a Registered Voter and affiliated with a political party for

90 days is unconstitutional as it pertains to qualifications for U.S. House of Representatives.

Petitioner requests that the Court rule that NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96,
106(a), 106(b), ,106(e), 106.1, 106.2, 106.5\(a) 106.5(b), 127.3 et seq, 275, as well as Article VI,
Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution, violate
the 1% ,‘14‘f‘ Amendment, Article I Section 2 Clause 2, Article 1 Section 4, Article I Section 5,

Article VI Clause 2 of the U.S.' Constitution.

The remedy that Petitioner requests of the Court is to:

ORDER DEFENDANTS TO HOLD A SPECIAL ELECTION

35
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ILA. ' DEFENDANTS REQUIRE THAT CANDIDATES BE AFFILIATED WITH A
POLITICAL PARTY FOR A 90-DAY PERIOD

Due to Petitioner’s status as a Felon and the reality of NCGS 163-106(b), 163-27.5, NCGS
13-1 [Exh 8] Petitioner is and will be denied access to the ballot for U.S. House of
Representatives— thus the “Strict Scrutiny” test under Anderson is appropriate. In order to be
affiliated with a Political Party for 90 day: you have to be a Registered Voter (see NCGS 163-
106.5(b)j [Exh 8]; however felons cant be Registered Voters, thus NCGS 13-1, NCGS 163-275
and Article VI Section 2 Clause 3, Article VI Section 8 of the NC Constitution [Exh 8] take
effect. How else woul_él Defendants know that someone has been affiliated with a political party

for 90 days?? Only way that’s possible is being a Registered Voter.

Dunn v Blumstein, 405 U.S. 330 (1972) [Exh 17] is highly persuasive if not identical here.
In Blumstein a Tennessee law required residents to wait 15 months before they can vote and
anybody who traveled outside of their districts would also have to wait 15 months. Blumstein at
330-331. Similarly in North Carolina for a person to run for Federal Office Defendants require
that a candidate be affiliated with a pdlitical party for 90-days to appear on the ballot. In Dunn v.
Blumstein, 405 U. 8. 330, 358 (1972) it was said "Given modern communications, and given the
clear indication that campaign spending and voter education occur largely during the month

before an election, the State cannot seriously maintain that it is 'necessary’' to reside for a year in

the State and three months in the county in order to be knowledgeable about congressional, state,

or even purely local elections:" in North Carolina it does not make sense to deny a felon the right
to vote nor make a person aftiliated with a political party for 90 days, just so that they can run for

U.S. House of Representatives. "For even when pursuing a legitimate interest, a State may not
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1 choose means that unnecessarily restrict constitutionally protected liberty. Dunn v.
2 Blumstein, 405 U.S. at 405 U. S. 343, 'Precision of regulation must be the touchstone in an area
3 - so closely touching our most precious freedoms.' NAACP v. Button, 371 U.S. [415],371 U.S.
4, 438 [(1963)]. Anderson at 806. “[Being affiliated with a Political _Party for 90 days] completely
5 bars from ~‘voting all residents not meeting the fixed durational standards. By denying some
6 citizens the right to vote, such laws deprive them of ‘a fundamental political right, . . .
7 preservative of all rights.' Reynolds v. Sims, 377 U.S. 533, 377 U S. 562 (1964). There is no
8  need to repeat now the labors undertaken in earlier cases to analyze this right to vote and fo
9  explain i7 detail thé Jjudicial role in reviewing state statutes that selectively distribute the
10 franchise. In decision after decision, this Court has made clear that a citizen has a
11 constitutionally protected right to participate in elections on an equal basis with other citizens in
12 the jurisdiction. See, e.g., Evans v. Cornman, 398 U S 419, 398 U. S. 421-422, 398 U. S.
13 426 (1970); Kramer v. Union Free School District, 395 U.S. 621, 395 U. S. 626-628
14 (1969); Cipriano v. City of Houma, 395 U. S. 701, 395 U. 8. 706 (1969); Harper v. Virginia
15 . Board of Elections, 383 U.S. 663, 383 U.S. 667 (1966); Carrington v. Rash, 380 U. S. 89, 380
16 U.S. 93-94 (1965); Reynolds v. Sims, supra.” Dunn v Bhimstei‘n at 336 [Exh 17].
w173 °
18
19
20
21 '-
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IL.B. ' CSI v. Moore

Petitioner is aware that CSI v. Moore, 871'.S.E.2d 510 (N.C. 2022) is currently
pending review. CSI wont apply to Petitioner in the slightest as that case only deals with felons’

right to vote while on Parole or Probation. Petitioner was inéarcera’.ted when he filed [D.E. 1],

thus, the ruling of CSZ, whether-it-gets granted or not, doesn’t apply to Petitioner in the slightest.

This Court must note that CSI doesn’t challenge fc-lons- ’ vpting rights as it pertains to a
qualiﬁéaﬁon o-f cand.idacy for U.S. House of Re:present:atives nor does CSI challenge the 90-day
Party Affiliation Requirement: Petitioner’s lawsuit does. It would thus be pointlegs to wait on the
decision of CSJ because it only deals with a STATE constitutional matter. Petitioner is well
aware that CS7 challenges NCGS 13-1, the same statute that Petitioner challenges, yet
Petitioner’s éhallenges the statute z.md much more-on a Federal-Constitutional-Rights basis as to “

run for U.S. House of Representatives. /

The problem that we are dealing with in Petitioner’s lawsuit is that due to the fact
that Petitioner was incarcerated the candidacy-filing period for the 20522 midtlerms were going
on. Petitioner would be getting out one month after the general election [Exh 3] so he chose to
run f(;? office. However due to Petitioner being ‘a felon/incarcerated when he filed this lawsuit,
Defendants additiongl qﬁaliﬁcations [Exh 7] and NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4,
96, 106(a), 106(b), 106(e), 106.1, 166.2, 106.5(a), 106.5(b), 127.3 et seq as well as Article VI,
Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution [Exh 8]

Petitioner would be denied to file for cdﬁdidacy; this would force Petitioner another 2 years to

 file another lawsuit so he can run for Federal Office?? See Kusper v. Pontikes, 414 U.S. 51

/
(1973). Thus, would it be fair to deny Petitioner the right to run for Federal Office on account of

him being a felon?
38 -
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1 - Inthe event the Court does find that CSI pertains to Petitioner then Defendants would still be

N

required to hold a special election.due to the timing and fact that Petitioner filed this lawsuit

—

3 while he was incarcerated.

"[s]Jometimes the grossest discrimination can lie in treating things that are different as though

5 they were exactly alike." Anderson at 801 (quoting Jenness v. Fortson, 403 U. S. 431,403 U. S.

6 o x 442 (1971) [Exh 17].
[

l

7 Petitioner reques‘lcs that the Court rule NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96, 106(a),_
8 106(b), 106(e), 106.1, 106.2, 106.5(a) 106.5(b), 127.3 et seq, 275,':as well as Article VI, Section |
9 2 Clause 3 of the NC Constitution, ‘Articlé VI Séction 8 of the NC Constitution, vioiate the 1%,

10 14 amendment, Article I Se'ction 2 C_lause 2, Article 1 Section 4, Article I SectionIS, Article VI

,

11 Clause 2 of the U.S. Constitution.
12 ~ The remedy that Petitioner requests of the Court is to:
13 . 5 ORDER DEFENDANTS TO~HOLD ‘A SPECIAL ELECTION
14 ’
15 .
. / N
16 IIL.A. DEFENDANTS “RECOMMENDED” THAT PETITIONER RUN AS AN
17 S UNAFFILIATED CANDIDATE

181 Defendants in [D.E. 31] [Exh 5] recommended that Petitioner run as an unaffiliated candidate
19 o[D.E. 31 p. 16, 24, 28] [Exh 5]. ““There can no longer be any doubt that freedom to associate
20  with others for the comman advancement of political beliefs and ideas is'a form of ‘orderly

21 group activit}." protected by the First and Fourteenth Amendments. . . . The right to associate

_ 39
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with the political party of one’s choice is an integral part of this basic constitutional freedom.”” );
Kusper v. Pontikes, 414 U.S. 51, 56-57 (1973) [Exh 17]. If Petitioner were to run as an
unaffiliated candidate he would still be denied the right to run for U.S. House of Representatives
due to his status as a felon and also due to Defendant’s requiring that Petitioner be a 1.)
Registered Voter; 2.) Part of an unaffiliated party for 90 days; 3.) Not be a felon. See NCGS.

163-122(d). \

The Court gave its ruling on 16 May 2022 [Exh 6] and candidate filing for unaffiliated
candidates ended 17 May 2021 with extreme hurdles that no person could comply within that
short amount of time. There would be ABSOLUTELY NO TIME for Petitioner to comply with
NCGS 163-122 nor would he even be allowed on the ballot due to Defendant’s 3 Requirements
that Petitioner challenges now. If Petitioner ran as an unaffiliated candidate: he would have said
s0: but instead Petitioner chose to run as a REPUBLICAN [See 1% Exhibit of D.E. 1; D.E. 31 p.
2, 18-19] [Exh 4] and the filing date closed 4 March 2022, thus, making the matter Ripe for
Disposition. More problems that arise for recommending Petitioner to run as an Unaffiliated
Candidate is that in North Carolina there is a semi-closed blanket primary: meaning that an
une;fﬁliated voter could vote for either a Democrat or Republican but a Democrat/Republican
voter can NOT vote for an gnafﬁliated Candidate; not only would that syphon away Petitioner’s
votes and confuse his constituents but Petitioner would lose MAJOR endorsements for running

as an Unaffiliated Candidate.

Because\the right to run for office is dependent upon the right of association, a candidate
bringing a ri’ght-to-run claim must allege that “by. running for Congress he was advancing the
political ideas of a particular set of voters.” Newcom‘b v. Brennan, 558 F. 2d 825, 828 (7" Cir.
1977) [Exh 17]. “On this point "even if the State were ‘correct, a State, or a court, may not

40
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constitutionally substituétla its own judgment for that of the Party [simply because there is/was
time to do so]." Democratic Party o} United States v. Wisconsin ex rel.|La Follette, 450 U.S.

at 450 U. S: 123-124 (footnote omitted). The Party's determination of the boundaries of its own
association, and of the structure which best allows it to pursue its bolitiéal goals, is protected by
the Constitution. “And as is true of all expressions of First Amendment freedoms, the courts may
not interfere on the ground that they view a particular expression as unwise or irrational [or
simply because there is/was time; to do so]." Id. at 450 U. S. _12__4;” Tashjian v. Republican Party,
479 U.S. at 224 (1986) [Exh 17]. “Section 1971(a)(1) provides that "[a]ll citizens of the United
States who are otherwise qualified by law to vote . . . shall be entitled and allowed to vote at all .
.. elections, without distinction of race, color, or pr_evious condition of servitude . . . .the
prohibitions of § 1971 encompass practices which have only an indirect effect on the worth of a

citizen's vote in addition to those which directly affect the ability to cast a vote.” Washington v.

Finlay, 664 F. 2d at 926.

“Imposing limitations ‘on individuals wishing to band together to advance their views on a ballot
measure, while placing none on individuals acting alone, is clearly a restraint on the right of
association.”” EU v. San Francisco Democratic Comm. 489 U.S. 214 224-25 (1989) (quoting
Citizens Against Rent Control/coalition for Fair Housing v. Berkeley, 454 U.S. 290, 296 (1981))
[Exh 17]. “It is especially difficult for the State to justify a restriction that limits political
participation by an identifiable political group whose members share a particular viewpoint,
associational preference, or econgmic status.” Anderson at 793 [Exh 17].“The right of a party or

an individual to a place on a ballot is entitled to protection and is intertwined with the rights of

voters.” Lubin v. Panish, 415 11, S. 709, 415 11. 8. 716 (1974) [Exh17]."The pervasive national

interest in the selection of candidates for national office, and this national interest is greater than

41
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any interest of an individual State." Anderson at 795 quoting Cousins v. Wigoda, 419 U. S.

477,419 U. S. 490 (1975) [Exh 17].“There can no longer be any doubt that freedom to associate
with others for the common advancement of political beliefs and‘ideas is a form of "orderly
group activity" protected by the First and Fourteenth Amendments. NAACP v. Button, 371 U. S.

415, 371 U. 8. 430; Bates v. Little Rock, 361 U. S. 516, 361 U. S. 522-523; NAACP v.

Alabama, 357 U. S. 449, 357 U. S. 460-461. The right to associate with the political party of

N

one's choice is an integral part of this basic constitutional freedom. Williams v. Rhodes, 393 U. S.
23,393 U.S. 30. Cf UnitedStatés v. Robel, 389 U. 8. 258.” Kusper v Pontikes, 414 at 56-57

(1973) [Exh 17}

I11.B CSI v. Moore

Petitioner is aware that CSI v. Moore, 871 S.E.2d 510 (N.C. 2022) is currently
pending review. CSI wont apply to Petitioner in the slightest as that case only deals with felons’
right to vote while on Parole or Probation. Petitioner was incarcerated when he filed [D.E. 1],
thus, the ruling of CSI, whether it gets granted or not, doesn’t apply to Petitioner in the .slightest.
This Couit must note that CSI doesn’t challenge felons’ voting rights as it pertains to a
qualiﬁcati;)n of candidacy for U.S. House of Representatives nor does CS7 challenge the 90-day
Party Affiliation Requirement: Petitioner’s lawsuit does. It would thus be pointless to wait on the

decision of CSI because it only deals with a STATE constitutional matter. Petitioner is well

aware that CS7 challenges NCGS 13-1, the same statute thalt Petitioner challenges, yet

42

Case 5:22-cv-00059-BO Document 42 Filed 02/09/23 Page 42 of 60



0112B

.
1 Petitioner’s challenges the statute and much more on a Federal-Constitutional-Rights basis as to

2 run for U.S. House of Representatives.

3 " The problem that we are dealing with in Petitioner.’s lawsuit is that due to the fact
4  that Petitioner was incarceratéd the candidacy-filing period for the 2022 midterms were going

5 ' on. Petiti\oner would be getting out one month after the general election [Exh 3] so he choseto  +~
6 runfor Qfﬁce. However due to Pét_itioner being a felon/incarcerated when he ﬁled this lawsuit,
7  Defendants additional qualifications [Exh 7] and NCGS13-1, NCGS. 163-_55, 82.1(0)(2), 82.4,

8 96, 106(a), 106(b), 106(e), 106.1, 106.2, 106.5(a), 106.5(b), 127.3 et seq as well as Article VI,

9  Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution [Exh 8]

10  Petitioner would be denied to file for candidacy; this would force Petitioner another 2 years to
11  file another lawsuit so he can run for Federal Office?? See Kusper.v. Pontikes, 414 U.S. 51
12 (1973). Thus, would it be fair to deny Petitioner the right to run for Federal Office on account of

13 him being a felon?

_ ( :
14  In the event the Court does find that CSI pertains to Petitioner then Defendants would still be
15" required to hold a special election due to the timiglg and fact that Petitioner filed this lawsuit

|
16  while he was incarcerated.

170 "[s]ometimes the grossest discrimination can lie in treating things that are different as though

18 they were exactly alike." Anderson at 801 (quoting Jenness v. Fortson, 403 U. S. 431,403 U. S.

19 , ! : 442 (1971) [Exh 17].
| . k .

. 20 Petitioner requests that the Court rule that NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96,

21 - 106(a), 106(b), 106(e), 106.1, 106.2, 106.5(b), 127.3. et seq as well as Article VI, Section 2

22 Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution, violate the 1%, 14%

o
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amendment, Article I Section 2 Clause 2, Article 1 Section 4, Article I Section 5, Article VI

Clause 2 of the U.S. Constitution.
The remedy that Petitioner requests of the Court is to:

ORDER DEFENDANTS TO HOLD A SPECIAL ELECTION

IV.A.  EVEN IF PETITIONER WAS NOT A FELON THE 3 REQUIREMENTS

IMPOSED BY DEFENDANTS ARE STILL, REPUGNANT TO THE U.S,

CONSTITUTION RN

Petitioner believes that these 3 statutes would still be wrong REGARDLESS if Petitioner was

a felon. The primary reason is that any of these requirements would be unconstitutional for the

- President of the United States: for the simple fact that his qualifications are listed in the U.S.

Constitution just like the qualifications for U.S. House of Representatives are in the U.S.
Constitition. Also "the pervasive national interest in the selection of candidates for national
office, and this national interest is greater than any iterest of an individual State." Anderson at

795 quoting Cousins v, Wigoda, 419 U. S. 477, 419 U. S. 490 (1975) [Exh 17]. "And of course

this freedom protected against federal encroachment by the First Amendment is entitled under

the Fourteenth Amendment to the same protection from infringement by the States." Williams v.

Rhodes, 393 U. S. 23, 393 U. 8. 30-31 (1968). Moreover, " [a]ny interference with the freedom of

a party is simultaneously an interference with the freedom of its adherents." Sweezy v. New

44
Case 5:22-cv-00059-BO Document 42 Filed 02/09/23 Page 44 of 60



10

11
12

13

14

15 °

16

17

18

19

20

21

22

- 0114B

Hampshire, 354 U. S. 234, 354 U. S. 250 (1957); see NAACP v. Button, 371 U. S. 415,371 U. S.
- 1 \

431 (1963). Cousins v. Wigoda 419 U.S. at 487-488 [Exh 1-7].‘

IV.B. _ The Chavéz Decision

Before Petitioner goes into this argument he must admit t13af this Court nor/a{ny federal COllI"[ is
bound by the decision in State cx rel Chavez v. Evans, 446 P.2d, 448-450 (N.M. 1968)

because it is a)ST;ATE CASE LAW. Nonetﬁeless it is HIGHLY PERSUASIVE ;.S it shows a
great respect for the U.S. Constitution asjudges éven back in the day, when there was hardly any
precedent, had no question as to the simplicity of the U.S. C.onstlilution: Nam%ly Article L

Section 2 Clause 2. - :

-~

{5} Petitioners Sedillo and Higgs are candidates of the aforémentioned party for United States

Representrative in Congress, New Mexico Districts 2 and 1. ‘

-

—

. {6} Section 3—18—3, N.M.S.A. 1953, so far as pertinent, reads:

I‘E_ach candidate for the office of representative in Congress shall be a resident and qu_aliﬁe.d
elector of the district ih which he seeks office.’

{7} 1t is admitted that Wilfredo Sedillo, candidate for repreéentative in Congress from District 2, -
resides and is a registerc;d ele‘cfor in District 1, and that William Higgs is not and will not, at the
time of the 'elc;ction, be a qualified elector within the State of New Mexico. -

{8} The petitioner argue that art. I, s 2; clause 2, of the United States Constitution prescribes the

quﬁliﬁcations for representatives in Congress; that the New Mexico statute, supra, purports to

add additional qualifications for a fepresentative in Cdngress and is unconstitutional. Art. I, s 2

clause 2, reads:

45
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‘No person shall be a Representative who shall not have attained to the age of twenty-five years,
and been seven years a citizen of the United States, and who shall not, when elected, be an
inhabitant of that state in which he shall be chosen.’

{9} The constitutional qualifications for membership in the lower house of Congress exclude all

\
other qualifications, and state law can neither add to nor subtract from them. In re O'Connor, 173

Misc. 419, 17 N.Y.S.2d 758 (1940); State ex rel. Eaton v. Schmahl, 140 Minn. 219, 167 N.W.

481 (1918); State ex rel. Chandler v. Howell, 104 Wash. 99. 175 P. 569 (1918); Ekwall v.

Stadelman, 146 Or. 439, 30 P.2d 1037 (1934); Stockton v. McFarland, 56 Ariz. 138, 106 P.2d

328 (1940). The state may provide such qualifications and restrictions as it may deem proper for

offices created by the state; but for offices created by the United States Constitution, we must
look to the creating authority for all qualifications and restrictions.

{10} Clearly, s 3—18—3, supra, by requiring that each candidate for representative in Congfess
be a resident of and a qualified elector of the district in which he seeks office, adds additional
qualifications to becoming a candida;[e for that office. Accordingly, we must hold the provisions
of the Federal Constitution prevail and that this statute unconstitutionally adds additional
qualifications.

{11} Although it is admitted that petitioner Higgs came to New Mexico only recently and for a
particular purpose, he has filed herein his affidavit wherein he states that he has all the
constitutional qualifications for the office that He seeks and ‘is now an inhabitant of and residing
in the State of New Mexico, and that he intends to be an inhabitant of and reside in the State of |

New Mexico on November 5, 1968, and thereafter.” However, the question of whether or not,

. under the circumstances recited, he can be described as a ‘sojourner’ so as to disqualify him from

holding the office, if elected, is not for us to decide. We understand the law to be as stated in 107

46
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A.L.R. 205, 206, that: ‘Article I, s 5, of the Constitution of the United States, relating to the

powers of Congress, provides that ‘each house shall be the judge of the elections, returns, and
qualifications of its own members.” State ex rel Chavez v. Evans, 446 P.2d, 448-450 (N.M.
1968) [Exh 17].

In Chavez the Court struck down the provision that candidates for U.S House of
Representatives be a resident of the district and a qualified elector UNCONSTITUTIONAL. Juét |

as Defendants in North Carolina in the case sub judice havlc added that candidates for U.S. Ilouse

of Representatives be “Registered Voters”, Part of a Political Party for 90-days, and not be a

Felon is no more different than what happened in Chavez. Thus regardless of Petitioner being a
Felon, the fact that he has to be a Registered Voter and affiliated with a political party for 90-
days is unconstitutional as it pertains to qualifications for U.S. House of Representatives.

It rakes no sense for Petitioner to be a Registered Voter if he is the one being voted in.
It neither makes sense for Petitioner to be affiliated with a political party for 90-days for thafn is
matter between Petitioner anq the Republican party — the Staté(Defendants) should have no
interest in how long someone has been affiliated: but nonetheless if Petitioner has not been
affiliated for 90-days then he cannot be on the ballot for U.S. House of Representatives.

Defendants said on pg 24-25 of [D.E. 31] that the intention that someone become a Registered

Voter and affiliated with a political party for 90 days is for serious candidates and candidates not

prompted by short range political goals?? The 90-day theory is very similar if not identical to the

- situation in Dunn v. Blumstein, 405 U.S. 330, 335 (1972) [Exh 17]. Defendant’s Registered

Voter requiremeént is highly reminiscent of Anderson v. Celebrezze, 460 U.S. 780 (1983); U.S.
Term Limits v. Thornton, 514 U.S. 779 (1995); Cook v. Gralike, 531 U.S. 510 (2001);

Carrington v. Rash; 380 U.S. 89 (1965) [Exh 17].
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Defendants on pg 24-25 of [D.E. 31] try to say that these restrictions are applied to
everybody and say that anyone who dgesri’t comply can go through the petition process........
Defendants reasoning has been condemned many times as unconstitutional as in Dunn v.

Blumstein, 405 U.S. 330, 335 (1972); Anderson v. Celebrezze, 460 U.S. 780 (1983); Ciarrington
v. Rash; 380 U.S. 89 (1965); Tashjian v. Republican Party, 479 U.S. 208 (1986); Kusper v.

Pontikes, 414 U.S. 51 (1973); ; U.S. Term Limits v. Thornton, 514 U.S. 779 (1995); Lubin v.
Panish, 415 U.S. 709 (1974); Cook v. Gralike, 531 U.S. 510 (2001); Illinois State Bd. of
Elections v. Socialist Workers Party, 440 U. S. 173 (1979); Lubin v. Panish, 415 U. S.

109 (1974); American Party of Texas v. White, 415 U. S. 767 (1974); Bullock v. Carter, 405 U.

S. 134, 405 U. 8. 142-143 (1972); Williams v. Rhodes, 393 U. 8. 23, 393 U. S. 34 (1968) [Exh

17]. “Imposing limitations ‘on individuals wishing to band together to advance their views on a

_ ballot measure, while pl_aciﬁg none on individuals acting alone, is clearly a.restraint on the right
of association.”” EU v. San Francisco Democratic Comm. 489 U.S. 214 224-25 (1989) (quoting
Citizens Against Rent Control/coalition for Fair Housing v. Berkeley, 454 U.S. 290, 296 (1981))

[Exh 17].

"[s]ometimes the grossest discrimination can lie in treating things that are different as though

they were exactly alike." Anderson at 801 (quoting Jenness v. IXT ortson, 403 U. 8. 431,403 U. S.

442 (1971) [Exh 17].

The remedy that Petitioner requests of the Court is to:

~

ORDER DEFENDANTS TO HOLD A SPECIAL ELECTION
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B.) IRREPARABLE HARM

Infringement on the right to vote in the nominating phase of an eléction has lonig been
held to cause ifreparable harm of the sort necessitating injunctive relief. See Gray v. Saunders,
372 U.S. 368 (1963) [Exh 17]; Rockefeller, 917 F. Supp. At 166. There is no‘,doﬁbt that
Petitioner is sutfering irreparable harm EVERY SINGLE DAY because the 118% Congress has
started on 3 January 2023 — the very election Petitioner sought to serve in. Deprivation of a
constitutional right, even for a short perliod of time, constitutes irreparable harm. Elrod v. Burns,
427 U.S. 347, 373 (1976) [Exh 17]. “When the harm alleged by the plaintiff is the depri\(ation of
a const/ituti‘onél right, the likelihood of success on the merits is so “inseparably linked” to the -
proving of an actual harm that the court may proceed directly to consider thie merits of the
plaintiff's action.” Giovani Carandol;, Ltd. v. Bason, 303 F.3d 507, 511 (4th Cir.2002) (internal

' |
quotation marks omitted). As a general rule, “the deni;ll of a constitutional right ... constitutes

irreparable harm for purposes of equitable jurisdiction.” Ross v. Meese, 818 F.2d 1132, 1135

(4th-Cir. 1987) [Exh 17]. | 5

D

Petitioner can not make the claim he is making now during the next election cycle for that
would be even more irreparable harm. Due to Petitioner’s status as an active felon (NCGS 13-1)
The Court must understand that this lawsuit had to have been filed on 7 Flebruary: 2022 while
Petitioner was in brison othérwise there could have been the argument that Petitioner’s lawsuit
would be untimely had he chose to file this lawsuit when he gof out of prison -- that would then
force Petitioner to wait till 2024 to be able té run for office and then, pfovided he wins the
general electlon 2025 to start servmg 3 years since the ﬁlmg of this Jawsuit — that would be

devastatmg given that Petitioner’s lawsu1t deals with the 1% and 14™ Amendments. Thus if
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Petitioner filed this lawsuit when he got out of prison which was 7 Decémber 2022 then he

would have to wait until 2024 to challenge the provisioné he deems unconstitutional and he

probably won’t succeed at that particular point in time because by that time he would regain his

i ' P
voting rights(which he is currently denied now) and then the potential argument against

Petitioner may or may not qualify as a constitutional ballot-access restriction, if Petitioner were

to file this lawsuit for the 2024 Midterms — one thing that is agreeable is that it would be

. . I
repugnant to wait that long just because Petitioner is a felon, thus, this part of the argument is

very similar to the one‘made in Kusper v. Pontikes, 414 U.S. 51 (1973) [Exh 17]. See NCGS 13-
1. One thing is for certain is that due to the timing of all events NCGS 13-1, NCGS. 163-55,

82.1(c)(2), 82.4, 96, 106(a), 106(b), 106(e), 106.1, 106.2, 106.5(a), 106.5(b), 127.3 et seq, 275,-
as well as Article VI, Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the Né

Constitution [Exh 8] DENIES Petitioner the right to run for U.S. House of Representatives. This

. is why this motion is being filed now — there would be NO OPPURTUNITY to make the _

-

challenge Petitioner makes in this currelnt lawsuit in a separate lawsuit: that Felons are denied the
right to, vote which is a requisite to file for candidacy for U.S. House of Representatives, at least
in North Carolina. Petitioner shouldn’t have to wait 2-3 years for the right to run for Federal
Office. See Kusper v. Pontikes, 414 U.S. 51 (1973) [Exh 17]. "It has long been established that a
Staté may not impose a penalty upon those who exercise a right guarantc;ed by the Constitution. .

Blumestein at 341 [Exh 17] (quoting Harman v. Forssenius, 380 U. S. 528, 380 U. 8.

540 (1965)). See also Garrity v. New Jersey, 385 U. S. 493 (1967), and cases cited

therein; Spevack v. Klein, 385 U. S. 511, 385 U. 8. 515 (1967). “The States themselves have no

constitutionally mandated role in the great task of the selection of [U.S. House of

.50
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1 Representatives).If the qualifications and eligibility of [candidates] to [Federal Office] were left ]
2 to state law, "each of the fifty states could establish the qualifications of its [federal members] to

3 the various [state laws] without regard to [constitutional] policy, an obviously intolerable
( -

4 result” Wigoda at 489-90 [Exh 17]. X .

5 "|sJometimes the grossest discrimination can lie in tlreating things that are different as though

6  they were exactly alike." Anderson at 801 (quoting Jenness v. Fortson, 403 U. S. 431,403 U. S.
7 . | 442 (1971)) (Exh 17].

8 Irreparable harm is everywhere and Petitioner will continue to suffer everyday since the 118"
9 | congress has started on 3 January 2023. Petitioner would probably not be able to file this lawsuit

10 at a later time due to NCGS 13-1, thus, showing a furtherance of irreparable harm and the need

11 | " to be.heard. L
12
13
14

15

16 C.) BALANCE OF EQUITIES TIPS IN PETITIONER’S FAVOR

17 The balance of these equities favors granting injunctive relief, particularly where the

' o ' { : . - A
18  Fourth Circuit's "precedent counsels that a state is in no way harmed by issuance of a preliminary
¢ / .

19  injunction which pre\/ents the state from enforcing restrictions likely to be found

20  unconstitutional. If anything, the system is improved by such an injunction." See Leaders of a

21 ( Beautiful Struggle v. Baltimore Police Dep 't, 2 F.4th 330, 346 (4th Cir. 2021) [Exh 17]
' 51
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(quoting Centro Tepeyac v. Montgomery Cty., 722 F.3d 184, 191 (4th Cir. 2013)) (internal
quotation marks omitted). "the pervasive national interest in the selection of candidates for
national office, and this national interest is greater than any interest of an individual State."

Anderson at 795 quotiﬁg Cousins v. Wigoda, 419 U. 8. 477, 419 U. 8. 490 (1975).“It is

especially difficult for the State to justify a restriction that limits political participation by an
identifiable political group whose members share a particular viewpoint, associational

preference, or economic status.” Anderson at 793 [Exh 17].

There would be NO HARM TO DEFENDANTS AT ALL by granting this injunction. In
the worst case scenario the Constitution-would be : upheld/honored. Granting this injunc(tion
would succumb Defendants to adhere to the principles our founding fathers mandated in Article I
Section 2 Clause 2, Article 1 Section 4, Article [ Section 5, Article VI Clause 2 of the U.S.
Constitution. Being a “felon” is a status: no more different than being White, Black, Asian,
Hispanic, etc. Granting this injunction would make sure that Defendants follow the Supreme

Law of the Land. To deny a felon on the ballot simply because of his “status” would the same to

deny any person on the ballot simply because of their ethnicity.

The federal offices at stake "aris[e] from the Constitution itself." U. S. Term Limits,
Inc. v. Thornton, 5 14- U. S,, at 805. Because any state authority to regulate election to those
offices could not precede their very creation by the Constitution, such power "had to be
delegated to, rather than reserved by, the States." Id,, at 804. Cf, 1 Story § 627 ("It is no original
prerogative of state power to appoint a representati\’fe, a senator, or president for the union").
Through the Elections Clause, the Constitution delegated to the Statés the power to regulate the

"Times, Places and Manner of holding Elections for Senators and Representatives," subject to a

52
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grant of authority to Congress to "make or alter such Regulations.” Art. I, § 4, cl. 1; see United

States v. Classic, 313 U. S. 299, 315 (1941). Cook v. Gralike 531 U.S. 510, 522 (2001) [Exh 17].

To be Is,ure, the Elections Clause grants to the States "broad power" to prescribe the procedural
mechanisms for holding congréssional elections. Tashjian v. Republican Party of Conn., 4719 U.
MQS, 217 (1986); see also Smiley v. Holm, 285 U. S. 355, 366 (1932) ("It cannot be doubted
that these comprehensive words embrace authority to provide acomplete code for congressional
elections"). Nevertheless, [to be a Registered Voter and affiliated with a political party for 90
days] falls outside of that grant of authority. As we made clear in U. S. Term Limits, "the
Framers understood the Elections Clause as a gran}} qf authority to issue procedural regulations,
and not as a source of power to dictate electoral outcomes, to favor or disfavor a glass of
candidates, or to evade important constitutional restraints." 514 US, at 833-834. Cook at 523

(Exh 17].

The remedy that Petitioner requests of the Court is to:

ORDER DEFENDANTS TO HOLD A SPECIAL ELECTION

53
Case 5:22-cv-00059-BO Document 42 Filed 02/09/23 Page 53 of 60



10

11

12

13

14

15

16

17

18

19

20

21

22

23

0123B

!

D.) INJUNCTION IN THE PUBLIC INTEREST

“Bu} where the differenﬁal treatment concerns a restriction on the right to seek
public office - a right protected by the First Amendment - that Amendment supplies the federal
interest in equality that may be lacking where the State is simply determining salary, hours, or
working conditions of its own employees. Such restrictions affect not only the expressional and
assqciational rights of candidates, but those of voters as well. Voters generally assert their views
on public issues by casting their ballots for the candidate of their choice. ‘By limiting the choices
available to voters, the State impairs the voters' ability to express their political preferences.’ See,
e.g., lllinois State Bd. of Eiections v. Socialist Workers Party, 440 U. S. 173 (1979); Lubin v.
Panish, 415 U. S. 709 (1974); American P;zrty of Texas v. White, 415 U. S. 767 (1974); Bullock

v. Carter, 405 U. S. 134, 405 U. S. 142-143 (1972); Williams v. Rhodes, 393 U. 8. 23,393 U. S.

34 (1968).” Clements v. Fashing, 457 U.S. 957 at 986 (1982) [Exh 17].

Upholding constitutional rights serves the public interest. Newsom ex rel. Newsom
v. Albemarle C}y. Sch. Bd., 354 F. 3d 249, 261 (4" Cir. 2003) [Exh 17]."The rights of voters and
the rights of candidates do not lend themselves to neat separation; laws that affect candidates
always have at least some theoretical, correlative effect on voters.“lAnderson at 786 [Exh 17]. In.
the worst-case scenario, the Constitution would be: upheld/honored. Granting this injuﬁétion
would succumb Defendants to adhere to the principles our founding fathers mandated in Article I,
Section 2 Clause 2, Aﬂicl@ 1 Section 4, Article I Section S, Article VI Clause 2 of tﬁe U.S.
Constitution. Being a “felon” is a status: notmore different than being White, Black, Asian,
Hispanic, etc. To deny a felon on the ballot simply because of his “status” would the same to
deny any person on the ballot simply because of their ethnicity. “The achievement of the goal of
the Clause [is] to prevent the mischief that would arise if state voters found themselves

54
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disqualiﬁea from participating in federal eleétions. ...” Tashjian Pp. 479 U. S 225-229 {Exh 17].
[to be a Registered Voter and affiliated with a political party for 90 days] is not a ﬁrocedural
regulation. It does not regulate, the time of electidné; it does not regulate the place of elections;
for, we believé, does it regulate the manner of elections.18 As to the last point, [tobe a_
Registered Voter énd affiliated with a political party for 90 days] bears no relation to the
"manner" of electioﬁs as we understand it, for in our commonsense view that term encombasses_
matters liké ‘n;)tices, registration, supervision of voting, protection of voters, prevention of fraud
...[to be a Registered Voter and affiliated with a political party for 90 days] does not regulate the
time, place, or manner of elections. Corrupt practices, couhting of votes, duties of inspectors and
canvassers, and making and publication of election returns.’ Srﬁiley, 285 UlS" at 366; see -

also U. S. Term Limits, Inc. v. Thornton, 514 U. S., at 833. In short, [to be a Registered Voter
and affiliated with a political party for 90 days] is not among ‘the nurherous.requireménts asto

. ,. X
procedure and safeguards which experience shows are necessary in order to enforce the

fundamental right involved.”” Cook at 523-24(quoting Smiley, 285 U. S., at 366) [Exh 17].

Morgan v. United States, 801 F.2d 445 (D.C. Ci_r. 1986); Cook v. Gralike 531 U.S. 510,
522 (2001); U. S. Term Limits, Inc. v. Thornton, 514 U. 8., at 805 [Exh 17] dictate that the
qualifications for U.S. House of Representatives is mandated in Article I Section 2 Clause 2:

J

Petitioner requests the Court to order Defendants to keep it that way. -
\ ) B

| Petitioner requests that the Court rule that NCGS 13-1, NCGS. 163-55, 82.1(c)(2), 82.4, 96,
106(a), 106(b), 106(e), 106.1, 106.2, 106.5(b): 127.3 et seq, 275, as well as Article VI, Section 2

Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution, violate the 1%, 14H

Al

55 .
Case 5:22-cv'-00059-BO Document 42 Filed 02/09/23 Page 55 of 60



10

11
J
12

13
14

15

16
17

18

19

P 01258

‘amendment, Article I Section 2 .Clausel2, Article 1 Section 4, Article I Section 5, Article VI

{

Clause 2 of the U.S. Constitution.

The remedy that Petitioner requests of the Court is to:

ORDER l‘l)EFENDANTS TO HOLD A SPECJAL ELECTION

L
y n
"[s]o\meti»mes the grossest discrimination can lie in treating things: that are different as though

they were exactly alike." Anderson at 801 (quoting Jenness v. Fortson, 403 U, 8. 431,403 U. S,

442 (1971)) [Bxh 17)

A Pro,poséd Order for the TRO [Exh 13] will be ac‘companied by affidavit [Exh 1(4]

-~

MOTION FOR PRE-TRIAL CONFERENCEIHEAI&N_G! ORAL ARGUMENTS

Pursuant to FRCP 16 and Local Rule 7.1(j) Petitioner believes a Pre-Trial Conference is necessary

\ 4
\ - t

to discuss this motion. The Proposed Order for Pre-Trial Confer:ence/Hearing will contain a

|
duplicate so that one ;nay remain as an exhibit and the other can be used for initiation [Exh
15].Petitioner pursuant to FRCP 7(b) requests for a Motion for Oral Argument. Petitioner thinks

that Oral Axfguments will be best as it should quickly dispense the issues at hand.”

The Proposed Order for Request for Oral Arguments will contain a duplicate so that one

may remain as an exhibit and the other can be used for initiation [Exh 16]
N &

"
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MOTION FOR EXPEDITION

Petitioner pursuant to FRCP 7(b) requests for a Motion for Expedition Petitioner believes
that expedition is proper since the 118" congress has already started since 3 January 2023 — the

congress that Petitioner intended to serve in.

RELIEX/CONCLUSION

| WHEREFORE, Petitioner, in good faith and sound judgment, requests this Court
pursuant to FRCP 60 for a Motion for Reconsideration of [D.E. 38, 41] because at the time the
Court gave its judgment on 16 May 2022 [D.E.38 p.9-11] the Court told Petitioner to run for a -
“different political party.” See NCGS. 163-122. On page 2 of [D.E. 41] The Court states that
relief cannot be granted unless Petitioner cures the Jurisdictional Deficiency: WHICH
PETITIONER WILL BE ABLE TO PROVE.

* What is new is that Petitioner HAS been denied being a Registered Voter on account of

Pétitioner being a felon; Petitioner believes is what the Court didn’t understand is by making this
judgment the REQUISITES ARE STILL THE SAME FOR AN UNAFFILIATED
CANDIDATE (see NCGS 163-122(d)): 1.) Petitioner must be a Registered Voter; 2.) NOT be a
felon; 3.) Be part of a political party for 90 days; by insisting that Petitioner “File an Application
for Candidacy” the Court is inducing Petitioner to BREAK/VIOLATE NC LAW. See NCGS
163-275. This Court must understand that Petitioner ran as a REPUBLICAN, thus bascd on

. precedent, by telling Petitioner to run for a “Different Political Party” is a violation of

57
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1 Petitioner’s 1 Amendment Ri ght {o association/assemble for that would be the government

2 choosing the candidate[s] when if should be the people: this is exactly what Petitioner’s lawsuit

3 deals with: the government choosiné the candidate when it should be the people.

4 Petitioner, in éood faith and sound judgment, requests this Court pursuant to FRCP 60 to |
5 Reponsidef its ruling in [D.E. 38] because ’P\'etitioner does in fact have Sténding as stated in
6  Spokeo Inc. v. Robbins, 573 U.S. 330, 338 (2016); Lujan v. Defs. Of Wildlife, 504 U.S. 555, 560
7 (1992). This is slightly due to Petitioner’s fahltl as he HAS been denied to be a “Registered

8 Voter” on the basis of him being a felon. Explanation' WILL be given.

\ : . , .
9 Petitioner, in good faith and sound judgment, requests this Court pursuant to FRCP 60 to

10-  Reconsider its ruling in [D.E. 38] because Petitioner’s case is ripe for jurisdiction as stated in

A\
11 Nat’l Park Hosp. Ass’n v. Dep’t of Interior, 538 U.S. 803, 807-08 (2003).

v

12 The remedy that Petitioner requests of the Court is to: ;
13 ORDER DEFENDANTS TO HOLD A SPECIAL EI;ECTION
18 Pursuant to FRCP 7(b) Petitioner requests this Court that this motion/case be

! . ' . 0 B
15, EXPEDITED as the 1 18™ Congress has already started since 3 January 2023 — the
16  office/election cycle Petitioner sought to be in. Every day delayed is a_day Petitioner would not

17  be able to serve in the U.S. House of Representatives.

S \
18 Petitioner requests this Court pursuant to FRCP 7(b) for oral arguments if necessary to

}

19  dispute the matter.

20 Petitioner requests this Court pursuant to FRCP 7(b) to EXCEED the word count for

21 Good Cause.

1
58
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Petitioner requests this Court pursuant to FRCP 65 for a Preliminary Injunction/TRO.

- Petitioner requests this Court pursuant to FRCP 13 for a Counterclaim to [D.E. 31] which

is essentially this entire;motion. But major aspects that Petitioner would like this Court to rule

UNCONSTITUIONAL as to the Candidacy for U.S. House of Representatives is NCGS 13-1,

NCGS 163-275, NCGS. 163-55, 82.1, 106.1, 106(€), 106.5(b), 127.3 et seq as well as Article V],

Section 2 Clause 3 of the NC Constitution, Article VI Section 8 of the NC Constitution.

Petitioner requests this Court pursuant to FRCP 16 and Local Rule 7.10) for a Pre-Trial

\
t

Conference/Hearing. ,
! ' |

/Slgnf 2%%?%%4‘ f: j/A/Mé

Slddha.nth Sharma Pro Se

Siddhanth Sharma h
8508 Micollet Ct.

Raleigh, NC, 27613

(919) 880-3394
Siddhanthsharmal996@yahco.com

~
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CERTIFICATE OF FILING/SERVICE/CdMPLIANCE WITH LOCAL RULE 7.2(£)(3)

AND PENALTY OF PERJURY

Al

[ declare under penalty of perjury that the forgoing is true, correct, and complete to the best of

my knoyvle;lge. 3

2

Petitioner certifies that this motion is NOT in compliance with Local Rule. 7.2(f)(3) as it is

OVER 30 pages and the word count is 16,497 words.

Petitioner certifies that this Motion has been filed with the Clerk of Court, Mr. Peter A Moore,

N\ i

Jr., United States Courthouse, 310 New Bern Avenue, Raleigh, NC 27601/PO Box 25670, - .

Raleigh, NC 27611, via hand delivery and/or first class mail.

\
l.

Petitioner also certifies that a copy has been sent to ALL PARTIES via mail/hand delivery as

follows:

Terence Steed

NC Department of Justice
P.0. Box 629 \
Raleigh, NC, 27602
919-716-6567
919-716-6761

Email: tsteed@ncdoj.gov

sign:j@gﬁﬂ%%w - .

Siddhanth Sharma Pro Se _ |

Daté: }"“T "93
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WAKE COUNTY BOARD OF ELECTIONS
PO BOX 685
RALEIGH NC 27602-0695

ERTEMENAR

resmer e AUTOMALL FOR AADC 275
11283514 8223.VRC 14511 1 1 n

SIDDHANTH SHARMA
8508 MICOLLET CT
RALEIGH NC 27613-6963

L L T L

EXHIBIT

|

recincl and

.| The attached Voter Registration Cérd confirms your voter
- 461

registration in Wake County. Your

| voting place are shown at the botlom of the card, Please

review the information on your card for accuracy. If you
need to make an update, you may use the form on the card.

| Your signature will be required, Be sure to detach the card

from this notice and affix proper postage before mailing the
card back to our office, You are not required to show your
voter reglstratlon card to vote.

IF Y

If you move within this county, you must provide our office
with your new address. If you move outside of this county,
you will no longer be eligible to vote in this county after 30
days from the date of your move. You must be registered in
the county where you reside.

PHOTO 1D

: Currently, voters are not required to show photo ID in

REQUIRE_M_EN_TS«;-.. elections in North Carolina. A court injunction blocked the

photo ID requirement from taking effect.

If you have any questions regarding this natice, please contact the

Wake County Board of Elections.
(919) 404-4040 - voter@wakegov.com

For more information on voter registration and voting
in North Carolina, visit: www.NCSBE.gov

THIS IS AN IMPORTANT VOTING NOTICE

RETAIN THIS CARD AND DESTROQY ALL PREVIOUSLY MAILED VOTER CARDS TO AVOID CONFUSION
Your registration record will reflect information as shown on this card, for all future elections,
unless you return this card with corrections or the Postal Service returns this card as undeliverable.

RRALERTR

000100882019-1

WAKE COUNTY VOTER CARD
|+ et

f\' .
WAKE

COUNTY

NORTH CAROLINA

X ‘anig ss30q1d  1Z/6LIS DYAJETZE

]

1

|

]

|

: |
Wake County Board of Elections !
1200 N. New Hope Road !
PO Box 695 !
Raleigh, NC 27602-0695 |
I

II

]

I

I

I

1

REGISTRATION DATE

01/03/2022

VOTER REG.ID NCID DATE ISSUED

VOTING PLACE

LONG LAKE CLUBHOUSE
7481 SILVER VIEW LN

| RALEIGH, NC 27613
PRECINCT - ELECTION DISTRICTS

01/10/2022

SIDDHANTH SHARMA
8508 MICOLLET CT
RALEIGH, NC 27613

SIGNATURE OF VOTER

CONGRESSIONAL DISTRICT 05

NC SUPERIOR COURT DISTRICT 10C
NC JUDICIAL DISTRICT 10D

NC SENATE DISTRICT 18

NC HOUSE DISTRICT 040

COUNTY COMMISSIONER DISTRICT 7
BOARD OF EDUCATION DISTRICT 7
MUNICIPALITY RALEIGH

MUNICIPAL DISTRICT R-E

PRECINCT 08-11 .

I
1

I

I

I

I

I

1

: 000100882019 | EH1362331
|

I

I

|

I

I

|

I

1

Case 5:22-cv-00059-BO Document 42-3 Filed 02/09/23 Page 1 of 3



WL S

l New Search \

e R L T

0132B

SIDDHANTH SHARMA
8508 MICOLLET CT
RALEIGH, NC 27613

hitps:/ivt.ncsbe.gov/Regl k

Collapse all sections | Expand all sections

YOUR VOTER DETAILS
County: WAKE
Status: ACTIVE
Voter Reg Num: 000100882019
NCID: EH1362331
Party: REP
Race: UNDESIGNATED
Ethnicity: UNDESIGNATED
Gender: UNDESIGNATED
Registration Date: 01/03/2022
NCDMV Customer: No

YOUR JURISDICTIONS

Precinct: PRECINCT 08-11

Congress: CONGRESSIONAL DISTRICT 5
NC Senate: NC SENATE DISTRICT 18

NC House: NC HOUSE DISTRICT 40

Superior Court:
Judicial:
Prosecutorial:

County Commissioner:

NC SUPERIOR COURT DISTRICT 10C
NC JUDICIAL DISTRICT 10D

10TH PROSECUTORIAL

COUNTY COMMISSIONER 7

Municipality: RALEIGH
Ward: RALEIGH MUNICIPAL DISTRICT E
School: BOARD OF EDUCATION 7

Sorasfiny22-cv-00059-BO  Document 42-3 Filed 02/09/23 Page 2 of 3
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WAKE COUNTY BOARD OF ELECTIONS G208

P O BOX 695
RALEIGH, NC 27602

Phone: (919) 404-4040 * Fax: (919) 231-5737 * voter@wakegov.com
.m

January 06, 2022

TO: SIDDHANTH SHARMA
8508 MICOLLET CT
RALEIGH, NC 27613

RE: NOTICE OF REMOVAL DUE TO FELONY CONVICTION
Voter Name: SIDDHANTH SHARMA

Residential Address: 8508 MICOLLET CT
RALEIGH, NC 27613

Date of Birth; 12/17/1996
Party: REPUBLICAN

Our office has received a notice of your recent felony convicticn. As an active felon, you are not qualified to vote in
North Carolina. Please note that active felons include persons currently serving a felony sentence, including any
probation, parole, or post-release supervision. However, based on a recent court order, you are qualified to vote if
you are serving an extended term of probation, post-release supervision, or parole, you have outstanding fines, fees
or restitution, and you do not know of ancther reason that your probation, post-release supervision, or parcle was
extended. In additlon, if you have been discharged from probation, parole, or post-release supervision, you are
eligible to register to vate even if you still owe money or have a civil lien.

Itis a felony to vote if you are not qualified to do so. Please note that because you are a convicted felon, your voter
registration in WAKE County will be cancelled in 30 days (if it has not already been cancelled).

A convicted felon's rights of citizenship are restored automatically upon discharge of the felony sentence, including
periods of probation, parole, post-release supervision, or upon receiving a fult pardon. At that time, provided that
you are under no other active felony convictions, you will be qualified to vote. No additional documentation is
needed. Upon completion of your sentence, you must submit a pew voter registration form to the county board of
elections office where you reside,

If you are in a deferred prosecution status for a felony, please contact our office immediately to provide us the name
and telephone number of your current probation officer and the attorney who represented you. Persons who are on

deferred prosecution may not be subject to removal and may avoid removal from the voter registration rolis.

If you disagree with the finding that you are an active felon and wish to object to the removal of your name from the
list of registered vaters, you must object in writing within 30 days of this notice. If you object, you will be notified
to appear at a hearing to determine whether you are qualified to vote,

Please mail your written objection and any documentation to the attention of WAKE COUNTY BOARD OF
ELECTIONS P O BOX 695 RALEIGH, NC 27602,

If you have any questions, you may contact your county board of elections at (818) 404-4040,

I, SIDDHANTH SHARMA, object to my removal as a voter on the following grounds:

State reason for objection here:

Sign and date here and return within 30 days of the date on this notice. Altach any additional documentation.

Sign: Date:
Case 5:22-cv-00058-BO Document 42-3  Filed 02/09/23 Page 3 of 3




' | - AFFIDAVIT

I declare under pena')lty of perjury that the forgoing is true, correct, and complete to the best of
my knowledge. '

| Siddhanth Sharma got released from prison on 7 December 2022. My parents misplaced the
Denial of me being a Registered Voter not too lorig after it was issued but most certainly before
the issuance of [D.E. 1]. I ended up finding the denial of me to be a Reglstered Voter sometime
in mid-January of 2023 after I got out,of prison. I wanted to include the denial in my original
complaint but felt it best not to use afﬁdav1ts to prove that I was denied as opposed to using the
“hare record.” This informatioh would not show up on ANY election website as my family .
received this document' ONLY in the mail — and only one copy too. The form even said that I
was commxttmg a felony, thus, I ¢hose not to file a candidacy form and instead file thls current
lawsuit. -

During the time of my release I had serious transportation and financial problems where I
wouldn’t even be able to mail a motion and my time of going to EDNC was only one a month.
That ended around the end of January 2023. It is no longer a problem now.

Sign MMJ // 4/,4/%%

Date: D—’ - 3
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Search results | FEC

HE Brofficial website of the United States government
Here's how you know

Home » Campaign financedata » Search results

Candidate and committee profiles

SEARCH CANDIDATE AND COMMITTEE PROFILES

h2nc02303

Candidate results : , 1total results

SHARMA, SIDDHANTH

Candidate for House NC - District 02 REPUBLICAN PARTY {D: H2NC02303

s et b s ==

SELaRL

13|590ument 11-2 Filed 12/27/21° Page 1 of 10 n

Case 5: 22 -Cv- 00059 BO Document 42-6 Filed 02/09/23 Page 1 of 10
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%:5'} % i %%% ﬁaﬂ gg ﬂ 'rf SHARMA, SIDDHANTH - Cand!date overview | FEC 01378
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B! 3‘.& afealio United States government
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"” Home » Campaign finance data » Candidate profiles » SHARMA, SIDDHANTH

SHARMA, SIDDHANTH
CANDIDATE FOR HOUSE

NORTH CAROLINA - 02

ID: H2NC02303

REPUBLICAN PARTY

Financial summary

ELECTION Time period:
2021-2022

2022

Data is included from these committees:

» SID FOR OFFICE (C00796268)




%ﬁﬂ%mg@ﬂ? SHARMA, SIDDHANTH - Candidate overview | FEC 0138B

DNYANOHT ‘m m
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We don't have SHARMA, SIDDHANTH for 2021-2022.

This can be because:

» We're still processing the data. Try looking for raw versions of committee filings.

Raw files are only available for electronic filers.
« No one filed this type of activity during the time period.

o The filing deadline hasn't passed yet.

Think this result is a mistake or have questions?

Send us more information in the feedback box or contact us.
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2022 Elaction United States House - North Caroling - District 02 | FEC

Home » Campaign finance data » Find candidates and elections by location » North Carolina - House 02 |2022

North Carolina - House District 02
2022 | HOUSE

Election data and reporting deadlines

Dates and deadlines

All federal North Carolina elections

All federal House elections

ELECTION
2022
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%g aﬁlg E Qg ggc 2022 Election United States House - North Carolina - Distrlct 02 | FEC 01 40 B
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HOWTAROR Y
Candidate financial totals
Incumbent Export
Total Total Cashon + Source
Candidate Raty + receipts disbursements hand reports
i No
SHARMA, - REPUBLICAN . processed
) $0.00 * $0.00 $0.00 . )
SIDDHANTH PARTY ) ' data this
_ period.
No
‘ROBERSON,
y REPUBLICAN : processed
. CHARLES $0.00 $0.00 $0.00 ,
" ) PARTY data this
BRENT :
= - period.
Coverage
HOLDING, .
- REPUBLICAN ending:
GEORGE E $0.00 $17,479.35 $116,592.67
i ' PARTY . 09/30/2021
MR. !
- View all

Results per page:| 10

Showing 11 to 13 of 13 entries

"« -k D - . y
This table only shows candidates who have registered and filed a financial report. Information in this table
may not include the most recently submitted filings.

Congressional committee reports:
Quarterly filing and pre-/post-election reports

Convention and Primary deadlines General deadlines

Document 11-2 Filed 12/27/21 Page 5 of 10
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i%ﬁ%ﬁ% Sﬁ%ﬂﬁ”ﬂg Deborah Ross - Balloipedia 0141B

'Hq%&ﬁ%%s

2022

See also: North Carolina’s 2nd Congressional District election, 2022

Note: At this time, Ballotpedia is combining all declared candidates for this election into one list
under a general election heading. As primary election dates are published, this information will
be updated. Before the candidate flling deadline passes, Ballotpedia will separate these
candidates Into their respective primaries as appropriate.

General election
The general election will occur on November 8, 2022.

General election for U.S. House North Carolina District 2

The following candidates are running in the general election for U.S. House North Carolina
District 2 on November 8, 2022.

Scroll for more

Donald Davis (D) “

James Gailliard (D)

Erica Smith (D)

Richard Ahrens (R)

Charles Roberson (R)

@ Sandy Roberson (R)

Adina Safta (R)

Sid Sharma (R)
fale s B i ‘};ﬁgﬂ I s Crnith D\ & ¥
BRI e IE‘g;j.—OSSll -M Document 11-2 Filed 12/27/21 Page 6 of 10
Ay BXGHZ NG \fpmwwmn 23]
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Deborah Ross - Ballotpedia
valiuy QuiNg gy 70

Rill Strickland (R

BP Incumbents are bolded and underlined.

€ = candidate completed the Ballotped!a Candldate Connectlon survey.
Do you want a spreadsheet of this type of data? Contact our sales team.

2020

See also: North Carolina's 2nd Congressional District election, 2020
North Carolina's 2nd Congressional District election, 2020 (March 3 Republican primary)
North Carolina’s 2nd Congressional District election, 2020 (March 3 Democratic primary)

General election

General election for U.S. House North Carolina District 2

Deborah Ross defeated Alan Swain and Jeff Matemu in the general election for U.S. House
North Carolina District 2 on November 3, 2020.

Candidate % Votes
Deborah Ross (D) 63.0 311,887
8  AanSwanRig 34,8 172,544
Jeff Matemu (L) 2.2 10,914
BP There were no incumbents In this race. The results have been Total votes: 495,345

certified. Source
€ = candidate completed the Ballotped|a Candidate Connectlon survey.

Do you want a spreadsheet of this type of data? Contact our sales team.

Democratic primary election

Democratic primary for U.S. House North Carolina District 2

Deborah Ross defeated Monika Johnson-Hostler, Andrew Terrell, and Ollie Nelson in the
Democratic primary for U.S. House North Carolina District 2 on March 3, 2020.

% Votes

GELTS eRasNei3311-M Document 112 Filed 12/27/21 Page 7 of 10 ana
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Financial Disclosure Electronic Filing System
U.8. House of Representatives, Office of the Clerk

A new account in the U.S, House of Representatives Financial Disclosure System has been created for you.
To log in, access your information and update your proflle, visit https://fd.house.gov/. Remember to -
change your password after your first login. Below is 2 summary of your account information:

o T P LT M L e g R o o NG N S gyt = R S T I PP PR TR T P Y

VANDWTANDWNTAR
O ) IXOHEI Owynr
Work Address LSt : 3 2

. XgHs3x

o ET TN
i Work Phone: WALAOR SO, A
! one OREIXOHLS XS ez

WNEAHONVANOPIZA i O

: Filer Type: Candidat
i Flling Requirement: Required

: An Initial fillng deadline for your Candidate Report report for flling year 2021 has been"
set as 1/22/2022. :

siedvanes o b by b 4 BE e e e e esesnbie s s T

If you believe you recelved this notice in error, please contact the Offlce of thé Clerk, Legislative Resource
Center at (202) 226-5200,

Case 5:21-ct-03311-M Document 11-2 Filed 12/27/21 Page 8 of 10
Case 5:22-cv-00059-BO Document 42-6 Filed 02/09/23 Page 8 of 10
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5 Flori
Theadore £, Deuteh, Floridn Siqff Director ant Chief Counsel

Chairman
Jackie Walorski, Indiann

Duvid W. Arrojo
Ranking Member

Counsel 10 the Chairman

Suson Wild. Pennsylvania - ’ . Kelle A. Stricklnnd
Dean Phillips, Minnesotn ONE HUNDRED SEVENTEENTH CONGRESS Counsel to the Ranking Member

Vcron.icn Escobar, Texas 1015 Longworth House Oflice Building
Mondaire Jones, New York Washington, .C. 20515-63328

Michae Guss, Misssil U.S. BHouse of Repregentativeg = T omaio

Dave Joyce, Ohio
John H, Rutherford, Florida

Kelly Armsteong. North Dukota COMMITTEE ON ETHICS
TO; Candidates for the U.S. House of Representatives
FROM: ~ Committee on Ethics

SUBJECT: Financial Disclosure Statement Pursuant to Title I of the Ethics in Government Act

Under the Ethics in Government Act (EIGA), each candidate for the U.S. House of Representatives is
required to file a personal Financial Disclosure Statement with the Clerk of the U.S. House of Representatives. A
candidate is an individual who has raised (either through contributions or loans) or spent in excess of $5,000 for
his or her campaign. The Statement must be filed within 30 days after the individual has exceeded the $5,000
level or by May 15 of the calendar year in which this dollar level is reached, whichever comes later, but no less
than 30 days before the election.

A candidate must continue to file annual an Financial Disclosure Statement by May 15 of each
succeeding vear in which he or she continues to be a candidate. You will not receive another reminder
regarding this requirement. If the day on which a report is required to be filed falls on a weekend or holiday, the
filing deadline shall be the next business day. Please note that this personal Financial Disclosure Statement is
separate from, and in addition to, any reports required to be filed with the Federal Election Commission by your
campaign commiliee.

If you have not yet raised or spent in excess of $5,000 for your campaign or if you have formally
withdrawn your candidacy before the filing deadline, you should notify the Clerk in writing. A form is enclosed
for this purpose.

You may file your statement either by utilizing the electronic filing system or by filing on paper. You can

- log onto the electronic filing system at https:/fd.house.gov. Your initial usemame and password is included in

this packet, You can find a copy of the paper form and the instruction guide on the Committee on Ethics’ Web

site, www.ethics.house.gov, under the “Financial Disclosure” tab, The Committee strongly recommends using
the electronic filing system to complete your Statement.

The Clerk of the House will make the completed Statements available to the public on its Web site
http:/clerk.house.gov/. Also, your Statement will be reviewed by the Committee. If your paper filing includes
copies of bank account or hrokerage account statements, please redact the account numbers and account
access numbers (such as PINSs), as these statements will also be made public.

The Committee may grant reasonable extensions of time for filing a Financial Disclosure Statement. An
extension request form is available either through the electronic system filing or on the Committee’s Web site,
http://ethics.house.gov, under the “Financial Disclosure” tab. The extension request must be signed by the
candidate either electronically or on paper. The EIGA provides that any individual who files a report required
more than 30 days after the due date shall pay a $200 filing fee to the United States Treasury. In addition, a
maximum civil penalty of up to more than $61,585 may be assessed against any individual who knowingly and
willfully fails to file or falsifies any Statement, and the Committee is required to refer to the Attorney General the .
name of any individual who it has reasonable cause to believe has done so.

Please read the instruction booklet carefully before completing the Statement. If you have any questions
concerning the reporting requirements, or you would like a prescreen of your report, contact the Committee at
(202) 225~7103 or financial disclosure@mail.house.gov. If you use the electronic filing systeny, you may submit
your filing electronically. If you file in paper, the completed Statement (with two copies) should be sent in the

enclosed cryglopoppheed YA sty Resouren S oy Ry Capiggd g se fffice Building,

Washington,
Case 5:22-cv-00059-BO Document 42-6 Filed 02/09/23 Page 9 of 10
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Specializing In strategic planning, direct mail and fundraising

T Mouiton Strest, Lakeville, MA 02347
office: 508,923.9616
Holly Robichaud TuesdayAssociatesLLC.com

Founder

Daniel K. Webster
President

Mr 81d Sharma

Congratulations on your decision.to run for the United
States Congress. It is essential to the future of our countzy
that we stop the soclalist Democrats.

For more than 25 years, we have worked to elect Republicans
to office. Our firm is a multi-Pollie award winner for our
strategies, direct mail and fundraising. In fact, we have been
recognized for running the best campaign in the country. Over
the past 8 years, we have won 94% of our primaries and a great
record of winning General. Elections.

Whéther it is a Primary or General Election , our winning
campaigns entail an understanding of message, strategy, tactics,
management, fundraising, direct mail, and media relations.

Wouldn’t you like to have the edge?
We are a boutique consulting firm that only handles a
limited number of clients. We customize campaign and

fundraising plans to maximize results for our clients.

Let us make a difference for your campaign by tailoriang and
implementing a strategic plan that will result in your victory.

I hope that we can speak in the near future to discuss your
candidacy.

Case 5:21-ct-03311-M Document 11-2 Filed 12/27/21 Page 10 of 10
Case 5:22-cv-00059-BO Document 42-6 Filed 02/09/23 Page 10 of 10



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTII CAROLINA

WESTERN DIVISION
5:22-cv-59-BO
)
SIDDHANTH SHARMA, )
)
Plaintiff, ) MEMORANDUM OF LAW
v ) IN SUPPORT OF
) STATE BOARD DEFENDANTS’
DAMON CIRCOSTA, et al., ) MOTION TO DISMISS
)
Defendants. )
) /
/

NOW COME Defendants, Damon Circosta, Stella Anderson, Jeff Carmon, Stacy
Eggers, IV, Tommy Tucker, Karen Brinson Bell, and the North Carolina State Board of
Elections (“Defendants™ or “State Board Defendants”), through counsel, to provide this
memorandum in support of their motion to dismiss.

Nature of the Case

Plaintiff filed a Complaint alleging that several of the North Caroliha State Board of
Elections’ candidate filing requirements for the 2022 mid-term elections are unconstitutional
under the U.S. Constitution’s First and Fourteenth Amendments; Qualifications Clause for
members of the U.S. House of Representatives contained in Article I, Section 2, Cla’use 2; and
Supremacy Clause in Article VI, Section 2. [D.E. 1]. According to Plaintiff, the invalid
reciuirements are as follgws: 1) that candidates be registered to vote; 2) that they be affiliated
with é political party for at least ninety days; and 3) that they not have any felony convictions.
[D.E. 1]. Plaintiff contends these requirements are preventing him from accessing the ballot as a

candidate for North Caroliria’s 2022 primary election and requests declaratory and injunctive

relief. Specifically, he asks that the Court stay the candidate filing deadline, at least as it

Qa5 I05SeRID Dvseumestier’ Fidach8R0923 FagaellopB32
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/

concerns the filing deadline for U.S. House of Representgtive candidates; declare the State
Bc‘)ard’s candidate qualifications for federal office unconstitutional; and order that he be allowed
to participate in the 2022 mid-term election for seats in the U.S. House of Representatives.

Plaintiff filed an affidavit of service purporting that he served Deferidants ;vith his
Complaint on February 8, 2022. [D.E. 15]. With the Complaint, Plaintiff also filed a Motion for
Preliminary Injunction, for a Temporary Restraining Order, and to Consolidate, all of which c
were denied by the Court on February 9, 2022. [D.E. 2, 3, & 7]. Plaintiff filed a second Motion
for a Temporary Protective Order on February 28, 2022, which remains pending. [D.E. 26].

This Court should dismiss Plaintiff’s Complaint for lack of personal jurisdiction and
insufficient service of process under Rules 12(b)(2) and (5) of the Federal Rules of Civil
Procedure. 'fhe Court should also dismiss the Complaint under Rule 12(b)(1) because Plaintiff
lacks standing and because his cause of action is both not ripe and also rr;oot. Plaintiff’s claims
are not ripe because he never actually attempted to file a notice of candidacy form with the State
Board, and they are moot because the time for candidate filing closed on March 4, 2022. And,

finally, Plaintiff’s claims are subject to dismissal under Rule 12(b)(6), because he has failed to

state a claim upon which relief can be granted.

Statement of Facts

Plaintiff’s Allegations

Plaintiff allegés that he has “officially become a [Republican] candidate” for a seat in the
U.S. House of Representatives in North Carolina’s District 2 for the 2022 mid-term election.
[D.E. 1 at3 & Ex. 1]. According to Plaintiff, when he attempted to file as a candidate for District
2 with the State Board of Elections (“the State Board” or “the Board”), he found o.ut that the

J

Board has unconstitutional requirements for candidate filings and that the Board threatened to

2
%2R uMEsED [Insemesn e’ FéaceRon23 Fagalphd2
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arrest him for failing to meet its candidate qualifications. [/d. at 314]. Pétitioner claims he is in
fact bringing the present action to prevent the Board from' arresting him. [/d. at 4].

Plaintiff notes in hisl Complaint that the North Carolina Supreme Court had stayed
\candidate filing for the 2022 primary election, such that the Board was accepting candidate
filings between February 24 and March 4, 2022.! Plaintiff alleges that it was' the N.C. Supreme
Court’s stay of candidate filing which promptedhim to file the present action. [/d.]

Filing a Notice of Candidacy in North Carolina and Qualifications to Serve in Congress

To be placed on a primary election ballot ‘in_ North Carolina, a person must file a notice of
candidacy with either a county board of elections or the State Board, depending upon the office
for whlch the candidate files the notice. N.C.G.S. § 163-106(a) (2021). A notice of candldacy for
a seat in the U.S. House of Representatives must be filed with the State Board. /d., -106. 2
“No person. shall be perrhitted to file as a candidate in a party primary unless that person has
been affiliated with that part'}; for at least} 90 days as of the date of that pex"son filing such notice -
of candidacy.” Id., -106.1. The method by which North Carolinians affiliate Wiﬂll a particular
political party is by designating that party affiliation on their voter registration forms. /d., -
82.4(d) (requiring that the voter registration fom; must have a place “for the applicant to state a
preference to Ibe affiliated with one of the political parties in G.S. 163-96, or a preference to be

. \

an “unaffiliatdd’ voter”); see also id., -96 (providing the definition of “political party™). It follows

‘ B
that candidates filing for a partisan primary must have been a registered voter with the North

'As Plamtlff’ s allegations in his Complaint indicate, candidate ﬁlmg in North Carolina d1d occur
between February 24 and March 4, 2022 for the May 17, 2022 primary election.

https //www.ncsbe.gov/news/press-releases/2022/02/22/state-board-issues-11-reminders- 4
ca -1" ing-resumes-thursday (last visited Mar. 21, 2022). Plaintiff filed his Complaint
prior to the time candidate filing resumed The allegat:ons in Plaintiff’s Complaint show he did
not mtend to file a notice of candrdacy during the filing period. Nor did he. See @AFFIDAVIT?

3
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Carolina political party in whose primary they seek to file fot at least ninety days prior to filing a

notice of candidacy. See, e.g., In Re Cormos, N.C. State Bd. Order (Mar. 21, 2022)

https://s3.amazonaws.com/dl.ncsbe.gov/State Board Meeting Docs/Orders/Cancellation%200
f = L .

%20N0ticc%200f%/20Candidacv/Cormos 2022_CD3.pdf (last visited Mar. 21, 2022).

However, even if a person has not been affiliated with a party for the requisite period of
tim;:, and is thereby precluded from running in a partii:ular party’s primary, he still has the option
to run as an unaffiliated candidate in the general election, if he collects a certain numbe'r of
signatures on a petition supporting his candidacy. /d., -122.

State staﬁte dictates that all individl;als ﬁling a notice of candidacy, except for those
running for sheriff,? must answer the followi’ng question on the/notice of candidacy form, “Have
you ever been convicted of a felony?” Id., -106(e). If the candidate answers, “yes',” he rlnust
provicie “the name (;f the offense, the date of conviction, the date of the restoration of citizenship
rights, anéi the county and state of conviction.” /d. A candidate must also swear or:affirm, under
penalty of being convicted of a Class I felony, that the information he provides about his felony
conviction, if any, is “true, correct, and complete to the best of the candidate’s knowledge or -
belief.” Id. If an individual fails to provide the above-noted answer or information within forty-
eight hours of filing his notice of candidacy, his filing is considered incomplete, his n.ame “shall
not appear on the ballot asa candidate, and votes for.that individual shall not be counted.” /d.

State statute also dictates that those indiﬁduals required to file their' ﬁotice of candidacy

( .
with the State Board, including individuals filing notices of candidacy for U.S. House, must file

with their notice “a certificate signed by the chairman of the board of elections or the director of

> Candidates for sheriff are subjecf to different felony reporting requirements. See N.C.G.S. §
163-106().

1] a 4 ’J
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elections of the cc;unty in which they are registered to vote, stating that the person is registered to
vote in that county[.]” Id., -163-106.2 & -106.5(a).

The substantive quaiiﬁcations to serve in the U.S. House of Representatives are provided .
for in the U.S. Constitution. See U.S. Const. art. I, § 2, cl. 2, and amend? 14, § 3. According to
the Constitutioix, to qualify for office, a Representative must be at least twenty-five years of age,
he must have been a United States citizen for at least seven years, he must be an inhabitant of the
state he repres-ents at the time he was elected, and if he has previously sworn an oath to uptiold

. the Constitution, he ;ubsequently could not have engaged in insurrection in violation of thzft/oath.
Id. This list of qualifications is exclusive. U.S. Term Limits, Inc. v. Thornton, 514‘_U.S. 779, 800-
01 (1995); see also Cofak v. Gralike, 531 U.S. 510, 525-26 (2001). Accordingly, any state
constitutional or state statutory candidate qualifications not listed in the U'S\' Constitution are
inapplicable to and not enforceable against a candidate for the U.S. House of Representatives, as
such application or enforcement would Violate the U.S. C_oﬁstitution. See id.

When any candidate files a notice of candidac;l with a board of elections . . .,

the board of elections shall, immediately upon receipt of the notice of ‘

candidacy, inspect the registration records of the county, and cancel the notice

of candidacy of any person who does not meet the constitutional or statutory

qualifications for the office, including residency.

L N.C.G.S. § 163-106.5(b).

“The board shall give notice of cancellation to any candidate whose notice of candidacy

Ay

has been cancelled[.]” Jd. A candidate who is “adversely affected by a cancellation” can request
- : - L

a hearing concerning the cancellation. /d. When'requested, a hearing is conducted by a panel of

~ county board of elections menibers, which will issue a written ruling following the heai‘ing. Id,- -

106.5(b), -163-127.3, & -127.4. The panel’s ruling is immediately appealable to the State Board, -

and the State Board’s decision is ap'pealéble as of right to the North Carolina Court of Appeals. - .

_ s ) _
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Id.,-127.6. Further review is available from the North Carolina Supreme Court and even the
United States Supreme Court, assuming there is a justiciable federal issue. See N.C.G.S. §§ 7A-
30 & -31; US. S. Ct. R. 13,

Legal Argument

I. PLAINTIFF’S CLAIM SHOULD BE DISMISSED FOR LACK OF
JURISDICTION.

This Court is without personal or subject inatter jurisdiction. It should therefore dismiss
Plaintiff’s Complaint under Rule 12(b)(1), (2), and (5) for the reasons discussed below.

A. The Court Lacks Personal Jurisdiction Due to Plaintiff’s Improper Service.

Under Rule 12(b)(2) and (5), failure to properly serve process on a defendant deprives the
Court of personal jurisdiction. Scott v. N.C. Dep’t of Revenue, No. 3:13-CV-00294, 2014 WL
1267248‘, at *1 (W.D.N.C. Mar. 25, 2014). “Actual notice of a lawsuit is insufficient to confer
jurisdiction over the person of a defendant, and impropef service of process, even if it results in
notice, is not sufficient to confer personal jurisdiction.” Id. (quoting Bowman v. Weeks Marine,
Inc., 936 F. Supp. 329, 336-37 (D.S.C. 1996) (citing Mid—Continent Wood Prods., Inc. v.
Harris, 936 F.2d 297 (7th Cir.1991)), abrogated on other grounds by, Murphy Bros., Inc. v.
Michetti Pipestringing, Inc., 526 U.S. 344 (1999))). Under Rule 4(j) of the Federal Rules of
Ciyil Procedure, and North Carolina’s service rules, the State Board may be served through/an
appointed “process agent.” Fed. R. Civ. P. 4(j); N.C.G.S. § 1A-1, Rule 4(j)(4l)a. The appointed

process agent for the State Board is its general counsel. See N.C. Dep’t of Justice, Process Agent

Directory, available at https://bit.ly/3hWizlQ (last visited Mar. 21, 2022). The same methods for

service on state agencies apply to state officers. See N.C.G.S. § 1A-1, Rule 4(j)(4)d.
Plaintiff’s Affidavit of Service states that Monika Sharma hand-delivered process to Ms.

Ernestine Watkins, Office Administrator at the North Carolina State Board of Elections, and that

6
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éhe agreed to accept service on behalf of the Members and Executive Director of the State
Board. [D.E. 15 at 2]. This description is not accurate. Eveﬁ if a hand deliyery took i)‘lace when
Ms. Watkins received a package from a person who walked into the State Board offices, that is
not legal acceptance of service of process. Nor is it sufficient service under North Carolina law
because Ms. Watkins is not authorized to accept service on behalf of the Defendants. N.C.G.S. §
1A-1, Rule 4(j)(4)a. Ms. Watkins is an Office Administrator, and not the designated process
agent for the State Board. Thus, Plaintiff failed to properly serve Defendants, and as a result, this
Court lacks personal jurisdictio;l over them. See Scott, 2014 WL 12672478', at *7 (“Under Federal
Rule of Civil Procedure ;(j)(Z)(A), delivering a copy of the Summons and Complaint to
Defendant's chief executiv.c officer would have been proper service. However, ‘the word
‘delivering' in Rule 4(j) indicates that personal service should be made upon that particular /
individual.’ (citing 4B Fed. Prac. & Proc. Civ. § 1109 (3d. ed. 2013) (collecting cases)).

B. This Court Lacks Subject Matter Jurisdictionl.

This Court lacks subject matter jurisdiction because Plaintiff lacks standing and his case
is both not ripe and now moot. Plaintiff bears the burden of proving subject matter jurisdiction
on a motion to dismiss. Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 1982). When a defendant
challenges the factual predicate of s{;bject rilatter jurisdiction, a court “‘is to reg/ard the
pleadings’ allegations as mere evidence on the issue, and may consider evidence outside the
pleadings without‘ converting the proceeding to one for summary judgment.” Richmond,
Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 765, 768 (4th Cir. 1991) (citation
and internal quotation marks omittcd); see also Evans v. B.F. Perkins Co., 166 F.3d 642; 647
(4th Cir. 1999); Velasco v. Gov't ofIndon., 370 F.3d 392, 398 (4th Cir. 2004)(“Generally, when

a defendant challenges subject matter jurisdiction via a Rule 12(b)(1) motion to dismiss, the

7
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J

district court may regard the pleadings as mere evidence on the issue and may consider evidence
outside the pleadings without convertir?g the proceeding to one for summary judgment.” (citing
Bain, 697 F.2d at 1219, and Evans, 166 F.3d at 647)).

1. Plaintiff Fails to Allege an Injury for Standing as it Concerns All of His Claims.

To satisfy the standing requirement at the pleading stage, a plaintiff must plausibly allege
(1) an injury in fact, (2) that is fairly traceable to the defendant's challenged conduct, and (3) that
is likely redressable by a favorable judicial decision. Spokeo, Inc. v. Robins, 578 U.S. 330, 338
(2016).

Plaintiff cannot demonstrate an actual injury to support standing for any of his claims.
Article III standing exists only when a plaintiff “personally has suffered some actual or
threatened injury as a result of the putatively illegal conduct of the defendant.” Gladstone,
Realtors v. Bellwood, 441 U.S. 91, 99 (1979). If a plaintiff has not suffered an injury, there is no
standing, and-the matter is subject to dismissal for lack of subject matter jurisdiction pursuant to
Rule 12(b)(1). See Allen v. Wrigh{, 468 U.S. 737, 750-66 (1984).

“To establish injury in fact, a plaintiff must show that he suffered ‘an invasion of a
legally protected interest’ that is ‘concrete and particularized” and ‘actual or imminent, not
conjectural or hypothetical.”” Beck v. McDonald, 848 F.3d 262, 270-71 (4th Cir. 2017) (citation
omitted). A plaintiff lacks standing when his claimed injury is “premised on a speculative chain
of possibilities.” Clapper v. Amnesty, Int’l USA, 568 U.S. 398, 410 (2013). Thus, allegations of
a merely possible future injury do not create standing. Whitmore v. Arkansas, 495 U.S. 149, 158
(1990); Trump v. New York, 141 S. Ct. 530, 544 (2020) (dismissing for lack of standing and
ripeness because the plaintiff’s alleged injury was predictive at best, and noting “any prediction

about fture injury [is] just that—a prediction”).

8
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~ Future injury can satisfy Article III but only'when ‘the threatened injury is certainly

~
\ 7

impending, or there is a substantial risk that the harm will occur.”” Planned Parenthood S. Atl. v.

Kerr, F3d__,  ,2022U.S. App. LEXIS 6038, at *13 (4th Cir. 2022) (citations omitted).

“[S]ome day intentions—without a{ny desc’ription)of concrete plans, or indeed even any
specification of when the some day will be—do not support a ﬁﬁding of the\'actual or imminent'
injury that [the Supreme Court’s] cases require.” Lujan 1’/.‘Defs. of Wildlife, 5‘04 U.S. 555, 564
(1952) citation omitted), | |
| Plaintift;s allegations are purely speculative at best because he has Imade his cldaim before
he has suffered any harm, or even any “certainly impeding” harm. Kerr, 202‘2 U.S. App. LEXIS
at ¥13. Plaintif)f never filed a noticé of candidacy, with the State Board, much less had a notice of
caﬁdidacy rejected by the Board. See the Afﬁdgvit of Ariel Bushel, § 7, attached hereto as

Exhibit 1. Without having filed a notice of candidacy, the entirety of Plai.nt'iff‘s allegaffons that

his cand'idacy would be rejected, or that he would-be arrested for even tryiné to fileas a

!

N

candidate, are entirely speculative and do not satisfy the'injury-in-fact requirements of Article III

s .
\ } {

standing.
The speculative nature of Plalintiff’ s injuries is further explored in the sections below,

which are incorporated by reference in support of this argument. Given the harm Plaintiff alleges

f(l)r all claims is p\urely speculative, he fails tb allege an injury sufficient to survive a motion to

dismiss made under Rule 12(b)(1) for lack of subject matter jurisdiction.

2. Even if the Court were to determine the alleged harm underlying that claim is
more than speculative, Plaintiff does not have standing te bring his third claim.

Even assuming argueﬂdo Plaintiff’s allegation of injury were more than speculative, he
still lacks standing to raise his third claim, in which he challenges the requirement in N.C.G.S. §

163-106(e) that candidates in North Carolina cannot be felons. Not only is there still no injury in”

\
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fact under the theory ofl' future enforcemcnt, but Plaintiff also cann(')’t show the other criteria
ne;:essary for standing, namely traceability and redressability. The no-felony requirement in
N.C.G.S. § 163-106(c) is'not enforceable against Plaintiff. As stz;ted in the facts section, above,
the qualifications for U.S. House of Re'plresentative members are e;(clusively; f)rovided for by the
United States Constitutilon, and states cannot create additional qualiﬁcation‘s. See. U.S. Const. art.
| I, § 2, cl. 2, and amend. 14, § 3; Term Limits, 514 U.S. at 800-01. Accordingly, any state
'consti'tutic_)nal or state statutory candidate qualiﬁcatioh not listed in the U.S. Constitution, such as
requiring that candidates not be copvicted felor;s, 'is inapplicable to a candidate for the U.S.
House of Representatives. See id. Tilus, had Plaintiff, or any other candidate for U.S. Houée of -

F

Representatives v&%ho is currently servihg a perio,c\i. of incarceration based upon a felony .
conviction, (')1; who has prior felony convictions, actually attempted to file a notice of candidacy
with the State Board, th-e Board would not ha;'e rejected their notices of candidacy based solely
upon their status as felons or prior felons, pursuant to N.C.G.S. § 163-106(e).~

To have Article III standing to bring a challenge for future enforcement of a statute,
plaintiffs must plausibly allege a “credible threat of enforcement.” Abbott v. Pastides, 900 F.3d .
160, 176 (4th Cir. 2018). Plausible allegations of a Icredilble enforcement threat require “more
thap the fact that state officials stand ready to perfollm their gén‘eral duty to enforce laws.” Doe v. )
Duling, 782 F.2d 1202, 1206 (4th Cir. 1986). Instead, the “most obvious” way to allege a
credible threat of enforcement is to point to past enforcement actions. Abbott, 900 F.3d' at 176. If
. plaintiffs cannot do so, they must allege some “oij ective reasoﬁ” to believe that ;ln enforcement
authority will bégin to enforce the statute ag;dinst them. See id. at 177.
Plaintiff has not alleged (1) a history of past enforcement or (2) any objective reason to

- believe that the State Board will enforce the no-felony provision to preverit him from appceiring

I
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N

on the ballot. He thus has not shown an injury-in-fact, particularly where his claim three is

i

" concerned. Plalintiff alleges in l}is Complaint that he did attempt to file a notice of candidacy, but
the Board threatened him with arrest if he did so. The State Board is not aware of why Plaintiff
believes this and is unaware of any such conversation, but, regardless, there is no recora of
Plaintiff even attempting to file any notice of candidacy with the State Board. (Ex.1,Y7) Also, \
the State:Board employs no peace officers, nor has any arrest power.

* The Fourth Circuit fouﬁd lack of an injhry to support s';andinglunder- similar
circumstances in Buscemi v. Bell, 964 F.3d 252 (4th éir. 2020). In Buscemi, one of the plaintiffs,
a Michigan residelnt who sought ballot access to run as an unaffiliated candidate for president in
North Carolina, challenged a North Carolina Iele’ct”'i‘ons regulation requiring candidates to be
“qualified” voters. Id. at 2\59. The plaintiff contended “qualified” voter meant a voter “who
satisfies the statutory requirements to vote in North Carolina and has registered to vote.” /d. The
plaintiff was a registered voter, but not in North Carolina, and alleged the “qualified” voter
provision violated the Constitution because it conflicted with the list of constitutional
qualifications for president, which do\e; not contain a statelresidency requirement. /d. Thé State
Board agreed that if “qualified” resident meant what the plaintiff contended, it was an
unconstitutional quéliﬁcation. Id. at 259-60. But the Board argued that the plaintiff did not have
standing, stipulating that it had never cnfor(;ed the \requirement to exclude unaffiliated
nonresi\dent presidential c‘andidates and that it would not exclude the plaintiff. /d. at 260. The
Fourth Circuit concluded, 'given the Board’s history and stipulation that it would not'enforce the

challenged requirement, and the plaintiff’s failure to allege the Board had enforced the

requirement in the past, the Michigan plaintiff in Buscemi “failed to allege ‘a credible threat of

11
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enforcement’ and, therefore, did not have standing to challenge the “qualiﬁed” voter provision.
Id. (quoting Abbott, 900 F.3d at 176).

Buscemi is highly persuasive, if not binding here. The State Board Defendants hereby
give an assurance that it would not have enforced the no-felony requirement against Plaintiff had
he filed his notice of candidacy, and he does not allege that the Board has enforced the
requirement against a congressional can;iidate in the past. This assurance should not be.
misunderstood to be a waiver of all other qualifications, including the requirement that he have
been affiliated with a political party for ninety days prior to ﬁling to run in that party’s primary,
but rather that Plaintiff would not be rejected based solely on his status as a current felon. In
accordance with Buscemi, Plaintiff has failed to allege an injury in fact.

In addition to not establishing an injury as to his third claim, Plaintiff fails to show either
redressability or traceability. First, Plaintiff has not plausibly alleged an injury that is fairly
traceable to any action or deciéion of the Staté Board. Traceability “examines the causal
connection between the assertedly unlawful conduct and the alleged injury.” Allen, 468 U.S. at
753 n.19. Here, Plaintiff's alleged injury is his exclusion from the ballot. But that injury is not
fairly traceable to the State Board Defendants’ alleged potential future enforcement of the no-
felony requirement. Instead, Plaintiff's potential exclusion from the primarily ballot would be
directly attributable to his inability to satisfy another candidate-filing requirement, namely that
he was not registered as affiliated witlh a particular party for ninety days before filing as a
candidate for that party’s primary. See N.C.G.S. § 163-106.1, and discussion inf;a. As a result,
Plaintiff's injury would not be fairly traceable to the State Board Defendants’ alleged conduct.

Second and relatedly, Plaintiff has not plausibly alleged an injury that is likely

rcdressable'by a favorable judicial.decision. Redressability “examines the causal connection

12 ‘
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betj,ween the alleged injury and the/ judicial relief requested.” Allen, 468 U.S. at 753 n.19. As
indicated above, this Court does nlot have the remedial power to require t_he State Boelu'd to put
Plaintiff’s name on the ballot because he does not meet other ballot requirements. Thus, Plaintiff
would still be excluded from the ballot, even if the court enjoined t‘hc State Board from enforcing
N.C.G.S. § 163-106(c) to exclude felons from running for Congress. As a result, Plaintiff’s
injury is not redressable by a favorable judicial decision.

Because Plaintiff has not pllausibly alleged injury, traceability, or redressability, he does
not have Article III standing to sue as to his third claim, and it should be dismissed for lack of
jurisdiction.

3. Plaintiff’s Claims are Not Ripe.

Plaintiff also lacks standing because his claims are not ripe. The ripeness doctrine aims to
“prevent the courts, through avoidance of premature adjudication, from entangling themselves in
abstract disagreements over administrative policies.” Abbott Labs. v. Gardner, 387 U.S. 136, 148
(1967), abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977).

Abbott‘ established a two-pronged test for ripeness: (1) whether the issues are fit for
judicial decision and (2) whether hardship will fall to the petitioning party on withholding court
consideration. Charter Fed. Sav. Bank v. Office of Thrift Supervision, 976 F.2d 203, 208-09 (4th

Cir. 1992). Under the first prong, a case is fit for judicial review if “the issues to be considered

™~

are purely legal ones and where the agency rule or action giving rise to the controversy 18 final
and not dependent upon future uncertainties or intervening agency rulings.” Id. Under the second
prong, hardship “is measured by the immediacy of the threat and the burden imposed on the

petitioner who would be compelled to act under threat of enforcement of the challenged law.” /d.

13
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Plaintiff cannot satisfy the first prong, and that alone renders the present claims not yet
ripe for this Court’s review. Plaintiff has alleged that because he is a convicted felon who is
currently incarcerated and has not yet had his rights of citizenship restored under North Carolina
law, he will be prevented from filing to run as a candidate to the United Stgtes House of
Representatives. [D.E. 1, pp. 4-10]. By filing this lawsuit, Plaintiff has asked the legal questions
of whether his notice of candidacy would be accepted by the State Board, but because he did not
actually file a notice of candidacy, no agency action has oécurred, much less an adverse agency
action that could give rise to injury. (Ex. 1,9 7) Plaintiff therefore cannot show that he has been
or will imminently be injured. It follows that his claims should be dismissed per 4bbot’s first
prong as not yet ripe because the alleged harm is entirely dependent on “future uncertainties
[and] intervening agency rulings.” Charter Fed. Sav. Bank, 976 F.2d at 208-09 (“[I]n the context
of an administrative case, there must be ‘an administrative decision [that] has been formalized

mMm

and its effects felt in a concrete way by the challenging parties.”” (citation omitted)).

Similarly, Plaintiff cannot satisfy the second prong of Abbot’s ripeness analysis. Under
that prong, withholding court consideration until a later date, if at all, presents no additional
hardship to Plaintiff. Contrary to his unsupported allegations, Plaintiff did not file a notice of
candidacy prior to filing his Complaint, the State Board did not prevent Plaintiff from filing a
notice of candidacy, and even after the filing of his Complaint, nothing prevented Plaintiff from
filing a notice of candidacy during the candidate\ﬁling period. Nothing prevented him from filing
the notice after this Court denied his request for injunctive relief either.

The candidate filing period was open from December 6, 2021 to Decembér 8, 2021,

before it was suspended by order the Supreme Court of North Carolina as a result of redistricting

litigation. See Harper, et al. v. Moore, et al., No. 413PA21, Dkt. No. 10 (December 8, 2021),

14
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available at N

_ htms:r’fapbellate.nccoults.orglorders.php?t=PA&court=l &id=3956 18&Ddf=] &a=0&docket=1&d

ev=1 (last visited Mar. 21, 2022). The State Board récéived 10 notice of candidacy from
Plaintiff during that window. (Ex. 1,9]6-7) |

Plaintiff filed his initial Complaint in this action on February 7,2022. [D.E. 1]. Along
with his pléadings, he filed a motion for a temporary restraining order and prt?lliminary
injunction. [D.E. 2, 3]. On February 9, 2022, this Court' denied all reqhested injunctive relief.
[D.E. 7]. ‘ |

The qandidate filing period resumed on February 24, 2022 and continued until noon on
March 4, 2022:| (Ex. 1, 9 6) The State Board réceived no notice of candidacy from Plaintiff
during t’hét later window. (Ex. 1, { 6-7)\Whi1c candidate filing was occurring, on February 58,
2022, Plaintiff filed a second m:otior‘l for & temporary restraining orde_r based on the same
érounds as the first and without any change to his pleadings. [D.E. 26]. Before candidate flling
closed, Plaintiff filed opposition to Defendantg’ request for an extension on March 2, 2022.
[D.E. 28].

Thus, both before Plaintiff filed his Complaint, and after his initial motions for injunctive
relief were denied, Plaintiff had the opportunity to file a notice of candidacy with the State Board
and chose n(')t to do so. This cannot be blamed on his I‘status as an incal‘cél‘ated individua}l\. As
indicated ab_ove, he was able to prepare and file a second‘ motion for a temporary restraiﬁing
order on F e';)ruary 28, and he was able to prepare and file opposition to Defe'ndants’ request fo.r
an extension on March 2. [D.E. 26, 28]. | \ { |

The time period within which to file a notice of candidacy for the primary election ended

at noon on March 4, 2022. See n.1 supra. Thus, to the extent Plaintiff desires to file as a party
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candidate ahead of the partisan primary, Plaintiff took no action to so, and the time tp doso has
expired. This inaction cannot be attributed to Defendants. - '

Plaintiff’s claims are not ripe'because no state action occurred to cause him harm. To the
extent Plaintiff desires to.file a notice of candidacy for the primary election in the next 'q‘ycle in
two years, he will have the opportunity to do so ihen. But any potential harm that may arise out
of that has not yet occurred, remains speculative, and is not yet ripe for adjudicatio;l. -

Most importantly to this analysis, Plaintiff still has time to aﬁempt to become a candidate
for United States House of Represéntatives during this election cycle. Pursuant to N.C.G.S. §
163-122(a)(2), an individual who wishes to be an unaffiliated candidate appearing on the general
election ballot Ihust file a written petition with the State Board of Electi‘cbns supporting that
voter’s candidacy for office on or before noon on the day of the primary election. N.C.G.S. §
163-122(a)(2) (20215. Sectioﬁ 163-122(a)(2) requires unaffiliated candi‘dates to be registered
voters. Id. However, that reqﬁirement is not enforceable against cpngressional.candidates. See
Part II-A supra.

Insisting that Plaintiff ﬁ;st actually file a notice of éandidacy and permitting the matter to
proceed from tﬁerc does not in any wéy limit Piaintiff’ s abiI;ty to challenge any adverse: action.
If Plaintiff’s filing was rejected by the State Board for any reason, he is free to challenge that
decision. He is entitled to a hearin g Ion that challenge, and i'f he receives an ad\’/,e_fse ruling from
the State Board, he can seek an appeal as of right to the North Carolina Cou{'t of Appeals.
N.C.G.s. §§ 163-106.5(b), -127.4, & -127.6. He will then have the option to sec-k’ further review

from the North Carolina Supreme Court and even the United States Supreme Court, assuming he

b I

has a justiciable federal issuc. See N.C.G.S. §§ 7A-30 & -31; U.S. S. Ct. R. 13.
\

( -
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Iiterceding at tﬁis point i.s uﬁnecess/ellry. The candidate filing process preserves Plaintiff’s
ability to seek office and presents no hardship to Plaintiff. Plaintiff must avail himself of the
administrative process, and only if he is injured after that process is completed would he have a
ripe claim.

Other courts copsidering s,imilar challenges to an agency administrative process have
routinely found that such matters aré not yet ripe for judicial determination. In Babbitt, the
Fourth Circuit found that the case was §ufﬁciently ripe because the outcome of the aéency i
process, Wh'ile not formally finished, was all but final and the injury to the party was clear. /d. at
668. For compatison, in Charter Federal Savings Bank, the Fourth Circuit held that where an
agency was required to make multiple decisions and take Isevcra‘l actions befort;, an injury could
occur, the iss{;es at hand were not ripe for judic‘ial decfsion. 976 F.2d at 208-09. ‘

Similarly, in Doe v. Va. Dep’'t of State P’olice, the Fourth Circuit applied the two-pronged
Abbott analyéis to r,ejéct plaintiff’s challénge to statutes t_hat)led to her ’placem'ent on the sex
offender régistry as not ripe because she had not petitioned the state eourt for removal, the
outcome of which was wholly speculative.® 713 F.3d 745, 758-760 (4th Cir. 2013). With Doe,
the Fourth Circﬁit further explaiped that even though “the Virginia law itself is hars\h on Doe,
requiring hei‘ to wait to bring this case to federal court-until after_ she has sought permission from
a Virginia circuit court will not cause her undue hardship.” Id., at 759.

: Here, the matter is not yet ripe because there was no atterniat by Plaintiff to file his notice

of candidacy whatsoever; no h_.arm‘is possible until he takes that first initial step. Moreover,

Plaintiff does not suffer hardship because each of his arguments may be heard via the process

\

3 The Doe court found that the plaintiff did have standing to challenge her placement on the
registry, as that had already occurred, but dismissed that claim nonetheless under Rule 12(b)(6).
Id. at 759-60. /
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6utlined in governing state statutes, which include an appeal as of right to the North Carolina
Court of Appeals. N.C.G.S. §§ 163-106.5(b), -127.4, & -127.6.

Finally, the longstanding doctrine of constitutional avoidance also supports/' application of
tlhe ripeness doctrine. “If there is one doctrine more deeply ;'ootec'l than any other i_n the process
of constitutional adjudication, it is that we ought not to pass on questions of constitutionality . . .
unless such adjudication is unavoidable.” Rescue Army v. Mun. Court of L.A., 331 U.S. 549,
5%8-69, 570 n.34 (1947) (quoting Spector Motor Service v. McLaughlin, 323 U.S. 101, 105
(1944)). Courts should therefore reject requests to resolve a constitution question placed before
the cou;t in advance of the necessity for such a decision, or based upon “abstract, hypothetical,
or contingént questions . ...” Id. (citations omitted).

In sum, to the e);tent Plaintiff believes he will be injured if and wheﬁ at some point in the
future he attempts to seek office, those claims are not ripe because he has not yet attempted to
file a notice of candidacy with the Sfate Board, and still has the opportunity to seek office during
this election cycle, if he chooses to do so.

4. Plaintiff’s Claims are Moot.

To the extent Plaintiff’s claims are exclusively based on his efforts to file as a member of
the Republican Party and appear as a Repﬁblicah in the May 17, 2022 primary, his claims are
" now moot. [D.E. 1, pp. 5-8 & Ex. 1].

Federal courts are constitutionally limited to adjudicating only “actual cases or
controversies.” Iron Arrow Honor Soc'’y v. Heckler, 464 U.S. 67, 70 ( 1983); U.S. Const. art, III,
§ 2. Thus, when an actual case or controversy no longer exists, a federal court must dismiss the

action as moot, regardless of “how vehemently the parties continue to dispute the lawfulness of

the conduct that precipitated the lawsuit.” Already, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013)
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(citation omitted). “A case is moot when the issues presented are no longer ‘live’ or the parties
lack a legally co gr;izable interest in the outcome.” Powell v. McCormack, 395 U.S. 486, 496
(1969).

As Plaintiff acknowledges in his Complaint, candidate filing in North Carolina resumed
on February 24, 2022 and ended on March 4, 2022. [D.E. 1 at 4]; see also n.1 supra. Moreover,
pursuant to N.C.G.S. § 163-227.10, absentee ballots are already being finalized and will soon be
distributed, as they must be mailed out by county: boards starting fifty days before the primary on
March 28, 2022. See N.C.G.S. § 163-227.10. As discussed in the sections above, Plaintiff chose |
not to file during the candidate filing period, and candidate filing has now closed. Therefore, all
of his claims are moot, to the extent his claims are exclusively based on his efforts to file as a
member of the Republican Party and appear as a Republican in the May 17, 2022 primary.

For the above-discussed reasons, there is no justiciéble issue in this case. As such, it
should be dismissed for lack 6f jurisdiction under Rule 12(b)(1).

II. PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED BECAUSE IT
FAILS TO STATE A CLAIM. '

Should the Court choose to exercise ju1‘jsdiction over Plaintiff’s claims, thcy should still
be dismissed under Rule 12(b)(6), because Plaintiff fails to state a claim. To survive a Rule
12(b).(6) rﬁotion, “a complaint must contain sufficient factual matter . . . “to state a claim to relief
that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 663 (2009) (quoting Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” 1d. at 678.

Here, Plaintiff appears to argue that three statutory requirements applicable to his notice

of candidacy for a seat in the U.S. House of Representatives are’ actually unconstitutional

qualifications, rather than constitutional ballot-access restrictions. To that end, he raises three
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claims alleging the following three North Carolina candidate-filing requirements are unlawful:
(1) a candidate must be a registered voter, (2) a candidate for the partisan primary must be
affiliated with that particular party for at least ninety days prior to filing his notices of candidacy,
and (3) a candidate for Congress cannot run for office if he is a felon.

A. Plaintiff Fails to State a Claim as to his First and Third Claim.

As indicated above, State Board Defendants admit that the no-felony candidate
requirement of N.C.G.S. § 163-106(e) is not enforceable against Plaintiff. His third claim
therefore fails.

Pursuant to N.C_.G.S. § 163-106.5(b), the State Board must “cancel the notice of
candidacy of any person who does not meet the constitutional or statutory qualifications for the
office, including residency.” This means that the State Board will cancel a congressional
candidate's notice only when the candidate fails to “meet the constitutional or statutory
qualiﬁcations. for the office.” See id. Under the Constitution, not being a felon is not a
quéliﬁcation for a member of the U.S. House of Representatives. U.S. Const. art. I-, §1,cl 2.
This Court need not make any determination as to the constitutionality of N.C.G.S. § 163-106(e)
as applied to Plaintiff. This is because, in light of Article I, Section 2, Clause 2, N.C.G.S. § 163-
106.5(b) prohibits the State Board from rejecting a congressional candidate’s notice because that _
candidate is a felon. Therefore, Plaintiff’s third claim is subject to dismissal under Rule 12(b)(6).

This same rcasonihg extends to Plaintiff’s first claim in which he alleges being registered
to vote is an unco_nstitutional additional qualification for U.S. House candidates. According to
Plaintitt, because he is a candidate for Congress who cannot register to vote, itlis
unconstitutional to apply the state-statutory registered-voter requirement to his notice of

candidacy. Under the Constitution, registering to vote is not a qualification for a member of the
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U.S. House of Representatives. U.S. Const. art. I, § 1, cl. 2. For the reasons stated below, it is
not unconstitutional to require a candidate to register to vote as affiliated with a particular party
for a certain period of time to establish his party affiliation to be able to participate in a partisan

primary. However, requiring candidates to be registered voters is unenforceable against
1

congressional candidates because it would act as an additional qualification to that office beyond

[

those contained within the U.S. Constitution. Therefore, Plaintiff would not be barred solely

because he was not a registered voter. See N.C.G.S. § 163-106.5(5), and discussion supra. As a

1re.su1t, -Plaintiff“s first claim is subject to dismissal under Rule 12(b)(6).

B. Plaintiff Fz;ils to State a Claim as to his Second Claim.

Plaintiff’s second claim is are Ialso subject to dismissal ’undcr Rule 12(b)(6). Requiring
candidates té; register as being affiliated with a particular party ninety days before filing a notice

of candidacy, i$ not an additional, unconstitutional qualification for U.S. House candidates. Nor

-~
\ \
il

are they invalid ballot-access restrictions.

1. The challenged party affiliation réquirement is not an unconstitutional
qualification.

The challenged requirement to be affiliated with a party for ninety days is not a

-qualiﬁcation for office. It is instead a typical time, place, and manner restriction justified by
." N
. important state interests. See U.S. Const. art. I, § 4/cl. 1.

_ \

The Supreme Court explored the distinction between qualifications and regulations of
time, place, and manner in Storer v. Brown,.415 U.S. 724 (1974), United States Term Limits v.
Thornton, 514 U.S. 779, and Cook v. Gralike, 531 U.S. 510.

!
In Storer, the Supreme Court rejected the argument that a state’s disaffiliation law added

a qualification for congressional office over and above those provided for in the U.S.

’

Constitution. 415 U.S. at 726. That law denied an otherwise qualified independent candidate a

: 21
Rone QUMD ResumAsL 7 Filab8ARss Pageedlopss? -



01678B

place on the general-election ballot where “he voted in the immediately preceding primary or if
he had registered affiliation with a qualified political party at any time within one year prior to
the immedia'tely preceding primary election” Id. (citations omitted). In addressing the State’s
constitutional authority to impose the disaffiliation and other election laws, the Court in Storer
emphasized that
v !

the States have evolved comprehensive, and in many respects complex, election

codes regulating in most substantial ways, with respect to both federal and state

elections, the time, place, and manner of holding primary and general elections, !

the registration and qualifications of voters, and the selection and qualification of

candidates. . . . It is very unlikely that all or even a large portion of the state -
election laws would fail to pass muster under our cases|[.]

Id. at 730.

) According to the Court in Storer, the disaffiliation law was not an unconstitutional
qualification. It was instead a constitutional tirﬁc, place, and r/nanner requircment that preserved
election integrity by protecting, among other compelling interests, “the stability of [the state’s]
political system” and “the direct primary process By refusing to recognize independent
candidates who do not make early plans to leave a party and take the alternative course to the
ballot.” Id. at"735. Thé Court further concluded that the law “works against independent -
candidacies prompted by short-range political goals, pique, or personal quarrel.” fd. at 735, 736