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I, 406 U.S. at 93 (requesting court enjoin “pollution by the
defendants of Lake Michigan”). Indeed, in AEP, the plaintiffs
sued the Tennessee Valley Authority and other powerplant owners

and scught injunctive relief to prevent future emissions. 564

U.S. at 418. As the Supreme Court explained in AEP, this
“specialized federal common law” governed “suits brought by one
State to abate pollution emanating from another State.” Id. at
421. Thus, the source of the injury in federal common law
claims is pollution traveling from one state to another. That
is not what Plaintiffs allege here.

Rather, as the Ninth Circuit explained in earlier
proceedings in this case, Plaintiffs “allege that oil and gas
companies knew about climate change, understood the harms energy
exploration and extraction inflicted on the environment, and

concealed those harms from the public.” Sunoco LP, 39 F.4th at

1106 (emphasis added). As Plaintiffs allege, “Defendants’

liability is causally tethered to their failure to warn and

4 w

deceptive promotion,” and “nothing in this lawsuit incentivizes
— much less compels — Defendants to curb their fossil fuel
production or greenhouse gas emissions.” Simply put, the source

of Plaintiffs’ alleged injury is Defendants’ allegedly tortious

along with the federal common law public nuisance abatement actions.” Id.
We agree. Therefore, even though it appears that no court has recognized a
federal common law claim for interstate pollution damages, such claims were
displaced by the CAA. See id.
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marketing conduct, not pollution traveling from one state to
another.

Numerous courts have rejected similar attempts by oil
and gas companies to reframe complaints alleging those companies
knew about the dangers of their products and failed to warn the
public or misled the public about those dangers. The Ninth

Circuit did so in this case. See id. at 1113. And in other

cases alleging similar deceptive promotion and failure to warn
torts, the Fourth Circuit, Tenth Circuit, and the Districts of
Connecticut, Massachusetts, and Minnesota have also rejected

attempts to characterize those claims as being about emissions

and pollution. See Boulder, 25 F.4th at 1264 (Boulder’s claims

“are premised on the Energy Companies’ activities of ‘knowingly
producing, promoting, refining, marketing and selling a
substantial amount of fossil fuels used at levels sufficient to
alter the climate, and misrepresenting the dangers.’”);
Baltimore, 31 F.4th at 217 (“None of Baltimore's claims concern
emission standards, federal regulations about those standards,
or pollution permits. Their Complaint is about Defendants'
fossil-fuel products and extravagant misinformation campaign

that contributed to its injuries.”); Connecticut v. Exxon Mobil

Corp., No. 3:20-CVv-1555 (JCH), 2021 WL 2389739, at *13 (D. Conn.
June 2, 2021) (“ExxonMobil’s argument on this issue fails

because the claims Connecticut has chosen to bring in this case
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seek redress for deceptive and unfair practices relating to
ExxonMcbil’s interactions with consumers in Connecticut - not
for harms that might result from the manufacture or use of

fossil fuels[.]”):; Minnesota v. Am. Petroleum Inst., No. CV 20-

1636 (JRT/HB), 2021 WL 1215656, at *13 (D. Minn. Mar. 31, 2021)
(“[T]lhe State’s action here is far more modest than the

caricature Defendants present.”); Massachusetts v. Exxon Mobil

Corp., 462 F. Supp. 3d 31, 44 (D. Mass. 2020) (“Contrary to
ExxonMobil’s caricature of the complaint, the Commonwealth’s
allegations do not require any forays into foreign relations or
national energy policy. It alleges only corporate fraud.”).

The source of Plaintiffs’ alleged injury is
Defendants’ alleged failure to warn and deceptive promotion.

See Sunoco LP, 39 F.4th at 1113 (“[t]his case is about whether

0il and gas companies misled the public about dangers from
fossil fuels.”). Even were this court to determine that federal
common law retains preemptive effect after displacement, the
federal common law cited to by Defendants would not preempt
Plaintiffs’ claims in this case. The source of Plaintiffs’
injury is not pollution, nor emissions. Instead, the source of
Plaintiffs’ alleged injury is Defendants’ alleged failure to
warn and deceptive promotion. Therefore, even if federal common
law had not been displaced, Plaintiffs’ claims would not be

preempted by it.
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4. We decline to expand federal common law, and, in any
event, Defendants waived such an argument

In their opening brief, Defendants say they “do not
seek to expand federal common law to a new sphere” and instead
“rely on extensive Supreme Court precedent establishing that
federal law already governs in this area.” Defendants have
waived any argument to expand federal common law to cover
Plaintiffs’ claims here. Second, Defendants fail to point to
any case recognizing new federal common law decided after AEP

and Kivalina II displaced the old federal common law that once

governed suits for interstate pollution damages or abatement.
We reiterate that the sources of Plaintiffs’ alleged injury are
Defendants’ alleged tortious marketing and failure to warn.
Defendants also fail to point to any case recognizing federal
common law governing tortious marketing suits.

Even if Defendants had argued federal common law
should be expanded to cover tortious marketing, that argument
would fail because the “cases in which federal courts may engage

in common lawmaking are few and far between.” Rodriguez v.

FDIC, 140 S. Ct. 713, 716 (2020). We see no “uniquely federal
interests” in regulating marketing conduct, an area

traditionally governed by state law. See id. at 717.

We also decline to create new federal common law

governing suits that “involv[e] . . . interstate air pollution.”

3
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(Emphasis in original.) Congress has enacted a comprehensive
legislative scheme to address interstate air pollution, and
“once Congress addresses a subject, even a subject previously

governed by federal common law, the justification for lawmaking

by the federal courts is greatly diminished.” Nw. Airlines, 451

U.S. at 95 n.34 (emphasis added). “[I]t is primarily the office
of Congress, not the federal courts, to prescribe national
policy in areas of special federal interest.” AEP, 564 U.S. at
423-24. And “[c]ases justifying judicial creation of preemptive
federal rules are extremely limited: [w]hether latent federal
power should be exercised to displace state law is primarily a

decision for Congress, not the federal courts.” In re Nat’l

Sec. Agency Telecomms. Recs. Order Litig., 483 F. Supp. 2d 934,

940 (N.D. Cal. 2007) (gquoting Atherton, 519 U.S. at 218)
(quotation marks omitted). “Our commitment to the separation of
powers i1s too fundamental to continue to rely on federal common
law by judicially decreeing what accords with common sense and
the public weal when Congress has addressed the problem.”

Milwaukee II, 451 U.S. at 315 (internal quotation marks

omitted) .
C. The CAA Does Not Preempt Plaintiffs’ Claims

Having determined that displaced federal common law
plays no part in this court’s preemption analysis, we now turn

to whether the CAA preempts Plaintiffs’ state claims. See
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Boulder, 25 F.4th at 1261 (“As instructed in AEP and supported

by [Kivalina II], we look to the federal act that displaced the

federal common law to determine whether the state claims are
preempted.”). Defendants say that federal law must govern all
suits that “involve[] interstate and international emissions.”
(Emphasis added). They say that a large damage award in effect
could regulate air pollution,?!?® and that air pollution is an area
governed exclusively by “federal law.” But the question before
the court is not whether a potential damages award in this case
could regulate air pollution. If that were true, then any case
with a potentially large damage award must be dismissed because
it might regulate a field - the mere possibility of regulation,
standing alone, is not enough to dismiss Plaintiffs’ claims. A
suit does not “regulate” a matter simply because it might have

“an impact” on that matter. Pilot Life Ins. Co. v. Dedeaux, 481

U.S. 41, 50 (1987). Rather, the operative question is whether
Plaintiffs’ state law claims are preempted by federal law. To
prevail, Defendants need to show not only that Plaintiffs’

claims could lead to a large damages award that effectively acts

13 Defendants cite to Kurns v. R.R. Friction Prod. Corp., 565 U.S.
625, 637 (2012), a products liability cases involving a railroad worker
exposed to asbestos, to arque that damages awards can effectively act as
requlation. This is accurate, but incomplete. The Court did not ask only
whether such a large damages award could operate as a regulation. The Court
further engaged in a preemption analysis, and asked whether such an award was
preempted by federal law. Id. Based on prior precedent, the Court concluded
that Congress had occcupied the entire field of locomotive equipment
regulation and that the worker's claims were therefore preempted. Id.
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as a regulation, but critically, that such a large damages award
is preempted by federal law. Defendants do not do so.

The doctrine of preemption is rooted in the federal
Constitution’s Supremacy Clause, which provides that federal law
“shall be the supreme Law of the Land; . . . any Thing in the
Constitution or Laws of any state to the Contrary
notwithstanding.” U.S. Const. art. VI, cl. 2. Courts begin
with the presumption that state laws and claims are not

preempted. Wyeth v. Levine, 555 U.S. 555, 565 (2009). This is

because the “historic police powers of the States [are] not to
be superseded . . . unless that was the clear and manifest

purpose of Congress.” Rice v. Santa Fe Elevator Corp., 331 U.S.

218, 230 (1947) (citing Napier v. Atlantic Coast Line R. Co.,

272 U.s. 605, 611 (1926) and Allen-Bradley Local v. Wisconsin

Employment Relations Board, 315 U.S. 740, 749 (1%42)).%

Therefore, when determining whether a statute is preempted
through any preemption doctrine, courts primarily evaluate

whether Congress intended to preempt state law. Id.

14 The Supreme Court has applied this presumption against preemption
of historic police powers broadly. Cipollone v. Liggett Grp., Inc., 505 U.S.
504, 528-29 (1992) (requiring a showing of congressional intent to supersede
state common law duties not to make false statements or conceal facts and
holding that Congress expressed no such intent in the Federal Cigarette
Labeling and Advertising Act); CTS Corp v. Waldburger, 573 U.S. 1, 19 (2014)
(quoting Wos v. E.M.A., 568 U.S5. 627, 639-40 (2013)) (“[i]ln our federal
system, there is no question that States possess the ‘traditional authority
Lo provide tort remedies to their citizens’ as they see fit”).
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There are two types of preemption: complete and

substantive (or ordinary) preemption. City of Hoboken wv.

Chevron Corp., 45 F.4th 699, 707 (3d Cir. 2022). Complete

preemption applies only in the context of federal removal
jurisdiction, which is not at issue here.!® Id. Defendants
argue that the CAA substantively preempts Plaintiffs’ state tort
law claims.

In general, there are three types of substantive
preemption:

(1) express preemption, where Congress has expressly
preempted local law; (2) field preemption, “where Congress
has legislated so comprehensively that federal law occupies
an entire field of regulation and leaves no room for state
law”; and (3) conflict preemption, where local law
conflicts with federal law such that it is impossible for a
party to comply with both or the local law is an obstacle
to the achievement of federal objectives.

New York SMSA Ltd. P’ship v. Town of Clarkstown, 612 F.3d 97,

104 (2d Cir. 2010) (emphases added) (citing English v. General

Elec. Co., 496 U.S. 72, 78-79 (1990)).
Defendants do not specify which substantive preemption
theory they rely on. We address each preemption theory in turn.

First, express preemption does not apply. Federal law

expressly preempts state law where the federal statute contains

an express preemption clause barring state law claims in

15 The Supreme Court has only recognized three federal statutes that

completely preempt state laws: “ERISA, the National Bank Act, and the Labor-
Management Relations Act.” City of Hoboken, 45 F.4th at 707 (citing
Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 6-8, 10-11 (2003)).
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enumerated areas. Oneok, Inc. v. Learjet, Inc., 575 U.S5. 373,
376 (2015) (holding that Congress may “pre-empt . . . a state
law through . . . express language in a statute”). Simply put,

the CAA contains no “express language” preempting state common
law tort claims. See id. Rather, the CAA explicitly preserves
“any right which any person (or class of persons) may have under
any statute or common law to seek enforcement of any emission
standard or limitation or to seek any other relief[.]” 42
U.S.C. § 7604 (e) (2018).

Second, field preemption does not apply because the

CAA does not completely occupy the field of emissions. Field
preemption applies where (1) the “scheme of federal regulation
[is] so pervasive as to make reasonable the inference that
Congress left no room for the States to supplement” the
regulation, or (2) the “federal interest is so dominant” in a
field “that the federal system will be assumed to preclude
enforcement of state laws on the same subject.” Rice, 331 U.S.
at 230. Field preemption “reflects a congressional decision to
foreclose any state regulation in the area, even if it is
parallel to federal standards,” so “even complementary state
regulation is impermissible” when Congress has occupied an

entire field. Arizona v. United States, 567 U.S. 387, 401

(2012) .
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The CAA simply does not occupy the entire field of
emissions regulation, as noted above. Merrick, 805 F.3d at 694
(holding that CAA does not bar state common law claims against
in-state emitters because “environmental regulation is a field
that the states have traditionally occupied”). “There is no
evidence that Congress intended that all emissions regulation
occur through the [CAA’s] framework, such that any state law
approcach to emissions regulation would stand as an obstacle to
Congress’s objectives.” 1Id. at 695. Indeed, under the CAA,
each state retains requlatory power through their State
Implementation Plan (SIP), which provides for state-level
implementation, maintenance, and enforcement of CAA emissions
standards with federal oversight. 42 U.S.C. § 7410 (a) (1)
(2018) . While the federal government has primary authority over
emissions legislation, states are responsible for implementation

through their SIP. See id. And the CAA’'s “Retention of State

authority” section expressly protects a state’s right to adopt
or enforce any standard or limitation respecting emissions
unless the state policy in question would be less stringent than

the CAA. 42 U.S.C. § 7416 (2018).'® Congress encouraged states

16 42 U.S.C. & 7416 (2018) provides:

Except as otherwise provided in sections 1857c-10(c),
(e), and (f) (as in effect before August 7, 1977), 7543,
7545 (c) (4), and 7573 of this title (preempting certain
State regulation of moving sources) nothing in this chapter
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to participate through SIPs and provided for state requlation of
any emissions standard or limitation as stringent as or more
stringent than the CAA. See 42 U.s.C. § 7410(a) (1) (2018).

Accordingly, the CAA does not occupy the field of
emissions regulation such that state law is preempted - it does
not “reflect[] a congressional decision to foreclose any state
regulation in the area.” Arizona, 567 U.S. at 401. And, even
if it did, the City’'s claims do not seek to regulate emissions,
and so a claim of field preemption in the field of emissions
regulation is inapposite.

Third, conflict preemption does not apply. Conflict

preemption takes two forms. The first form is obstacle

preemption, where state law claims “stand[] as an obstacle to

the accomplishment and execution of the full purposes and

r

objectives of Congress,” Arizona, 567 U.S. at 399 (quoting Hines

v. Davidowitz, 312 U.S. 52, 67 (1941)). The second form is

impossibility preemption, which is a “demanding defense”, Wyeth,

555 U.S. at 573, that succeeds where state law claims are shown

shall preclude or deny the right of any State or political
subdivision thereof to adopt or enforce (1) any standard or
limitation respecting emissions of air pollutants or (2)
any requirement respecting control or abatement of air
pollution; except that if an emission standard or
limitation is in effect under an applicable implementation
plan or under section 7411 or section 7412 of this title,
such State or political subdivision may not adopt or
enforce any emission standard or limitation which is less
stringent than the standard or limitation under such plan
or section.
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to directly conflict with federal law or penalize behavior that

federal law requires. AT&T Co. v. Cent. Off. Tel., Inc., 524

U.S. 214, 227 (1998) (holding that federal statute preempts
state law when state law claims directly conflict with federal

law); Geier v. Am. Honda Motor Co., 529 U.S. 864, 873 (2000)

(holding that federal statute preempts state law where state law
penalizes what federal law requires). Neither obstacle
preemption nor impossibility preemption applies here.

1. Obstacle preemption does not apply

The CAAR does not preempt Plaintiffs’ claims through
obstacle preemption because their claims arise from Defendants’
alleged failure to warn and deceptive marketing conduct, not
emissions—-producing activities regulated by the CAA. Obstacle
preemption applies only where there is an “actual conflict”
between state law and a statute’s overriding federal purpose and

cbjective. Mary Jo C. v. N.Y. State & Loc. Ret. Sys., 707 F.3d

144, 162 (2d Cir. 2013). Y“[T]lhe conflict between state law and

federal policy must be a sharp one.” Marsh v. Rosenbloom, 499

F.3d 165, 178 (2d Cir. 2006) (gquotation marks omitted). The
operative federal purpose or policy is defined by “examining the
federal statute as a whole and identifying its purpose and

4

intended effects,” and “[w]lhat is a sufficient obstacle is a
matter of judgment.” Arizona, 567 U.S. at 400 (quoting Crosby,

530 U.S. at 363).
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The U.S. Supreme Court has applied this standard
sparingly, finding obstacle preemption in only two scenarios:
(1) where a federal legislation involved a uniquely federal area
of regulation and state law directly conflicted with the federal
program’s operation, and (2) where Congress has clearly chosen
to preclude state regulation because the federal legislation
struck a delicate balance of interests at risk of disturbance by

state regulation.l!” 1In re Volkswagen “Clean Diesel” Mktg., Sales

Pracs., & Prod. Liab. Litig., 959 F.3d 1201, 1212 (9th Cir.

2020) . But this is a “high threshold.” Chamber of Com. of U.S.

v. Whiting, 563 U.S. 582, 607 (2011).

Here, the CRA’s identified purposes are to protect the
country’s air resources, public health, and welfare; prevent and
control air pollution; and support state, local, and regional
air pollution prevention and control efforts. See 42 U.S.C. §

7401 (b) (2018); Bunker Hill Co. Lead & Zinc Smelter v. EPAZA, 658

F.2d 1280, 1284 (9th Cir. 1981) (“[The CAA] was intended

17 The first category historically includes areas such as foreign
affairs powers and regulating maritime vessels. Crosby, 530 U.5. at 373-74
(holding that the federal foreign affairs power is a uniquely federal area of
requlation); United States v. Locke, 529 U.S. 89, 97 (2000) (holding that

maritime vessel regulation is a uniquely federal area). The second category
historically includes criminal immigration penalties, vehicle safety device
implementation, and interstate pollution under the Clean Water Act. Arizona,

567 U.5. at 405 (holding that the federal government struck a balance in
immigration penalties that would be disturbed by an additional state law
criminal penalty); Geier, 529 U.S. at 879-81 (holding that the federal
government struck a balance in gradual airbag phase-in that would be
undermined by a state law immediate implementation requirement); Int’l Paper
Co. v. Ouellette, 479 U.S. 481, 494, 497 (1987) (holding that affected-state
claims against out-of-state polluters stand as an obstacle to the balance
struck by the Clean Water Act).
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comprehensively to regulate, through guidelines and controls,
the complexities of restraining and curtailing modern day air
pollution.”). The CRA achieves these purposes primarily by
“regulat[ing] pollution-generating emissions from both
stationary sources, such as factories and powerplants, and
moving sources, such as cars, trucks, and aircraft.” Util. Air

Regul. Grp. v. EPA, 573 U.S. 302, 308 (2014).

Plaintiffs’ state tort law claims do not seek to
regulate emissions, and there is thus no “actual conflict”

between Hawai‘i tort law and the CAA. See Mary Jo, 707 F.3d at

162. These claims potentially regulate marketing conduct while
the CAA regulates pollution. We agree with Plaintiffs that the
“CAA does not concern itself in any way with the acts that
trigger liability under Plaintiffs’ Complaint, namely: the use
of deception to promote the consumption of fossil fuel
products.” The CAA expresses no policy preference and does not
even mention marketing regulations.

Defendants argue that the CAA preempts Plaintiffs’
claims because Congress preempted affected-state common law
claims regarding emissions through the CAA, and Plaintiffs’
claims seek to regulate out-of-state emissions. Affected-state
claims are state law actions where the injury occurred in a
different state from the state where the emission was released;

courts have held that the CAA preempts these claims. See Int’l

13
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Paper Co. v. Ouellette, 479 U.S. 481, 500 (1987). Source-state

claims are state law actions where the injury was suffered in
the same state as the emitting conduct; courts have held that
the CAA does not preempt these claims. See id.

Relying on Ouellette, Defendants say “[elvery federal
court of appeals to consider this issue has recognized that the
CAA does not permit States to use their state tort law to
address harms caused by emissions occurring in other States.”
Defendants are correct, but their analysis is incomplete. 1In
OQuellette, the Supreme Court examined whether the Clean Water
Act (CWA) preempted “a common-law nuisance suit filed in a
Vermont court under Vermont law, when the source of the alleged
injury [was] located in New York.” Id. at 483. The Supreme
Court held that affected-state common law claims arising from
polluting activity located outside the affected-state are
preempted by the CWA because “[t]he application of affected-
state laws would be incompatible with the [CWA’s] delegation of
authority and its comprehensive regulation of water pollution.”
Id. at 500. Applying affected-state common law could
potentially subject a defendant-polluter to “an indeterminate
number of potential regulations” depending on how far the

emission traveled.l'® TId. at 499; see also Merrick, 805 F.3d at

18 Defendants also cite to N. Carclina, ex rel. Cooper v. Tennessee
Valley Auth., 615 F.3d 291, 297 (4th Cir. 2010), arguing that Ouellette’s
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693 (explaining that “claims based on the common law of the
source state . . . are not preempted by the [CAA,]” but “claims
based on the common law of a non-source state . . . are
preempted by the [CAA]").

But the rationale motivating the Ouellette court in
preempting affected-state common law claims does not apply to
Plaintiffs’ state tort claims. This is because Plaintiffs’
claims require “additional tortious conduct” to succeed. MTBE,
725 F.3d at 104. Here, that additional tortious conduct is
Defendants’ alleged deceptive marketing and failure to warn
about the dangers of using their products - the source of
Plaintiffs’ alleged injury is not emissions but the additional
alleged torts.

In this case, as in MTBE, Defendants’ alleged tortious

conduct is not production of emissions and therefore, obstacle

preemption does not apply. In MTBE, the defendant gasoline

producer used MTBE, a fuel additive that reduced emissions, to

rationale in determining the CWA preempted affected-state common law claims
should be applied to the CAA. In Cooper, the Fourth Circuit determined that
North Carolina’s nuisance action seeking an injunction against fixed
powerplants from emitting sulfur dioxides and nitrous oxides was preempted by
the CAA because the “EPA has promulgated [National Ambient Air Quality
Standards] for a number of emissions, including standards for all the
emissions involved in this case.” 1Id. at 299. Critically, the CAA, and the
agency 1t empowers (the EPA), had already expressly regulated the very
emissions (sulfur dioxides and nitrous oxides) alleged to have caused the
nuisance. Id. at 299-303. But the Cooper court refused to “hold flatly that
Congress has entirely preempted the field of emissions regulation.” Id. at
302. And it acknowledged that the "“Ouellette Court itself explicitly
refrained from categorically preempting every nuisance action brought under
source state law.” Id. at 303.
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bring its gasoline into compliance with the CAA’s minimum oxygen
content requirement. Id. at 129. The CAA identified a number
of substances, including MTBE, that could have been added to
gascline to help bring it into compliance with the oxygen
content requirement. Id. at 8l1. New York City and its agencies
brought ten causes of action, including strict liability failure
to warn, negligence, public nuisance, private nuisance, and
trespass, arguing that the defendant oil producer’s use of MTBE
caused detrimental contamination of groundwater. Id. at 80-83.
The defendant argqued that the plaintiff’s tort claims
“conflict[ed] with and are therefore preempted by . . . the
[CAA] Amendments of 1990[.]” Id. at 95.

The Second Circuit held that New York City’s claims
were not preempted under either obstacle or impossibility
preemption. Id. at 97-103. The court held that where a party
participates in a non-polluting emissions-related activity
(i.e., choosing gasoline additives), the fact that it complied
with relevant CARA provisions did not absolve the party of any
state common law or statutory duties to warn of public hazards
or comply with an additional standard of care. Id. at 65. 1In
short, the Second Circuit determined that state tort law claims
are not preempted by the CAA where the alleged tortious behavior

does not produce emissions. Id. at 104-05.
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Plaintiffs’ claims simply do not risk subjecting
Defendants to “an indeterminate number of potential regulations”
because the claims do not subject Defendants to any additional

emissions regulation at all. See Ouellette, 479 U.S. at 499.

Plaintiffs are correct that where the emissions originate is
irrelevant because emissions are at most a link in the causal
chain connecting Plaintiffs’ alleged injuries and Defendants’
unrelated liability-incurring behavior. [AB at 33, ICA Dkt.
65:43] Simply put, this means obstacle preemption does not
apply.

2. Impossibility preemption does not apply

At its most demanding, the impossibility doctrine
historically required it to be a “physical impossibility” to
comply with both state and federal requirements for federal law

to preempt state law. Florida Lime & Avocado Growers v. Paul,

373 U.S. 132, 143 (1963) .1 The modern impossibility doctrine is
broader and now includes instances where state law penalizes
what federal law requires, Geier, 529 U.S. at 873, or where

state law claims directly conflict with federal law, AT&T Co.,

19 Under the Florida Lime & Avocado Growers standard, some scenarios
would yield different results than preemption doctrine’s intended effect:
“[flor example, if federal law gives an individual the right to engage in
certain behavior that state law prohibits, the laws would give contradictory
commands notwithstanding the fact that an individual could comply with both
by electing to refrain from the covered behavior.” Wyeth, 555 U.S. at 590
(2009) (Thomas, J., concurring). In that scenario, it is not a physical
impossibility to comply with both requirements, but modern doctrine would
find a sufficient conflict between federal and state law to preempt state law
through impossibility preemption.

17
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524 U.S. at 227. But impossibility preemption is still a
“demanding defense.” Wyeth, 555 U.S. at 573. Defendants do not
raise impossibility preemption, and it does not apply
regardless.

MTBE is instructive again. There, the Second Circuit
declined to preempt state tort claims through impossibility
preemption where: (1) it was possible to comply with the CAA and
avoid tort liability; (2) state and federal law did not directly
conflict; and (3) the CAA did not require the alleged conduct.
MBTE, 725 F.3d at 97. The oil producer defendant could have
complied with both state and federal law if it had used other
additives (like ethanol) that did not pose the same health risk
as MTBE but would bring the fuel into CAA oxygen content
compliance without incurring prohibitively high costs. Id. at
99-101. Though the CAA identified MTBE as one additive that
would sufficiently boost oxygen content, at no point did it
require the specific use of MTBE in gasoline - it was one of
many options. Id. at 98.

The same is true here. The CAA does not bar
Defendants from warning consumers about the dangers of using
their fossil fuel products. See id. Defendants could simply
avoid federal and state liability by adhering to the CAA and

separately issuing warnings and refraining from deceptive

conduct as required by Hawai‘i law; it is not a “physical
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impossibility” to do both concurrently. See Florida Lime &

Avocado Growers, 373 U.S. at 143; State ex rel. Shikada v.

Bristol-Myers Squibb Co., 152 Hawai‘i 418, 438, 526 P.3d 395, 415

(2023) (rejecting a pharmaceutical company’s argument that
“there was no way [it] could have updated [a drug’s] label to
provide the warning that [state law] require[d] and at the same
time comply with federal law” regarding drug labeling).
V. CONCLUSION

For the foregoing reasons, we hold that Defendants are
subject to specific jurisdiction in Hawai‘i and that neither
federal common law nor the Clean Air Act preempt Plaintiffs’
claims. We reiterate that federal common law retains no
preemptive effect after it is displaced. Were we to adopt
Defendants’ argument that displaced federal common law preempts
Plaintiffs’ state law claims, Plaintiffs could not recover under
Hawai‘i tort law, even where the state specifically permits
lawsuits to hold companies responsible for allegedly deceptive
marketing claims about any product, including oil and gas
products. We decline to unduly limit Hawai‘i’s ability to use
its police powers to protect its citizens from alleged deceptive
marketing.

Accordingly, the circuit court’s Order Denying
Defendants’ Motion to Dismiss for Failure to State a Claim,

filed March 29, 2022, and Order Denying Defendants’ Joint Motion
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to Dismiss for Lack of Personal Jurisdiction, filed March 31,

2022, are affirmed.
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT Dkt. 622 ORDD

STATE OF HAWAII

CITY AND COUNTY OF HONOLULU,
AND HONOLULU BOARD OF WATER
SUPPLY,

Plaintiffs,
VS.

SUNOCO LP; ALOHA PETROLEUM,
LTD.; ALOHA PETROLEUM LLC;
EXXON MOBIL CORP.; EXXONMOBIL
OIL CORPORATION; ROYAL DUTCH
SHELL PLC; SHELL OIL COMPANY;
SHELL OIL PRODUCTS COMPANY LLC;
CHEVRON CORP; CHEVRON USA INC.;
BHP GROUP LIMITED; BHP GROUP PLC;
BHP HAWAII INC.; BP PLC; BP
AMERICA INC.; MARATHON
PETROLEUM CORP.; CONOCOPHILLIPS;
CONOCOPHILLIPS COMPANY; PHILLIPS
66; PHILLIPS 66 COMPANY; AND DOES
1 through 100, inclusive,

Defendants.

CIVIL NO. 1CCV-20-0000380 (JPC)
(Other Non-Vehicle Tort)

ORDER DENYING DEFENDANTS’
JOINT MOTION TO DISMISS FOR
LACK OF PERSONAL JURISDICTION

ORDER DENYING DEFENDANTS’ JOINT MOTION
TO DISMISS FOR LACK OF PERSONAL JURISDICTION

Defendants’ Joint Motion to Dismiss for Lack of Personal Jurisdiction (“Motion”), filed

on June 2, 2021 (Dkt. 347), came for video hearing on August 27, 2021 at 8:30 a.m. before the

Honorable Jeffrey P. Crabtree. All parties appeared through counsel. Theodore J. Boutrous argued
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for all Defendants, Paul Alston argued for Exxon Mobil Corporation and ExxonMobil Oil
Corporation, and Corrie J. Yackulic argued for Plaintiffs.

After considering the written submissions and the arguments of counsel, the files herein,
and other good cause appearing therefore, Defendants’ Joint Motion to Dismiss for Lack of
Personal Jurisdiction is DENIED for reasons set forth as follows. This order is the one proposed
by Defendants following the court’s ruling filed February 28, 2022 -- except for the court’s
additions to paragraph I B regarding the court’s ruling on Plaintiffs’ alternative alter ego theory.

I. LEGAL STANDARD

A.  This 1s a Rule 12(b)(2) motion to dismiss for lack of personal jurisdiction. Plamtiffs’
mitial burden is to make a prima facie showing that 1) the criteria in Hawai‘1’s long-arm statute
(HRS 634-635) are met, and 2) personal jurisdiction does not violate due process. Norris v. Six
Flags Theme Parks, Inc., 102 Haw 203, 207 (2003), as corrected (Aug. 12, 2003). An evidentiary
hearing was not requested and so the personal jurisdiction issues were presented on the briefs and
at oral argument. Therefore, the court looks to the allegations of the complaint, which are deemed
to be true for purposes of the motion. See Shaw v. N. Am. Title Co., 76 Haw 323, 327 (1994), and
federal authorities cited therein.

B.  The court concludes there is a prima facie showing for specific jurisdiction, and therefore
DENIES the motion in large part. Per section III, below, the court GRANTS the motion to the
limited extent Plaintiffs rely on an alter ego theory to attribute the contacts of an “at home”
defendant, Aloha Petroleum, Ltd., to an out-of-state corporate parent or intermediate entity,
Sunoco LP and Aloha Petroleum LLC, in order to gain general jurisdiction. This limited ruling

against the Plaintiffs’ a/ter ego theory does not impact the court’s ruling as to specific jurisdiction.
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The court 1s simply rejecting what the court concludes 1s Plaintiffs’ alternative and independent
argument that general personal jurisdiction 1s appropriate under an alter ego theory.
II. SPECIFIC JURISDICTION

A. The first prong of specific jurisdiction (purposeful availment) is met. The out-of-state
Defendants all conducted fossil fuel-related business here and purposefully availed themselves of
the forum. Per extensive case law, such availment invokes both benefits and obligations. See, e.g.,
Ford Motor Co. v. Mont. Eight Judicial Dist. Court, 141 S. Ct. 1017, 1025 (2021). This first prong
does not seem to be in dispute.

B.  The second prong is whether the claim “arises out of or relates to” the defendants’ forum-
related activities. The court agrees that Ford controls. Its focus on the second prong is the crux of
this motion. Plaintiffs claim the “arising out of or relates to” second prong is met here, because
there 1s a connection between the activities in the forum (marketing fossil fuels) and the claim or
controversy (tortious marketing of fossil fuels including failure to warn). Defendants argue the
second prong is not met because their allegedly tortious business conduct did not occur in and was
not targeted at Hawai‘i, and the connection between their allegedly tortious business conduct and
a tortious event or impact in Hawai‘1 1s insubstantial, incidental, or not supported by causation.

C. Some of the cases Defendants rely on (Burger King, v. Rudzewicz, 471 U.S. 462 (1985);
Walden v. Fiore, 571 U.S. 277 (2014)) focus more on the first prong, and Defendants seem to
argue standards for the first prong are part of the second prong. It 1s important to keep the two
prongs separate.

D. Second prong: “arising out of or relates to”. Plaintiffs allege that Defendants’ fossil fuel

marketing campaign was worldwide, including in Hawai‘1, and that the tortious marketing and

tailure to warn helped drive fossil fuel demand worldwide, including in Hawai ‘i. Plamntiffs further
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allege Defendants’ tortious marketing activity caused impacts in the forum state. As this court
reads Ford, combined with the first prong, more is not required. Ford does not establish any in-
forum, geo-located “causation” requirement. 141 S. Ct. at 1026. Neither does Ford require that
particular or proportional Hawai‘i sales and emissions “cause” harm to Hawai‘i. Rather, Ford
made clear the US Supreme Court has not and does not require a showing that plaintift’s claim
occurred due to or because of a defendant’s in-state conduct. /d. Neither does Ford establish any
second-prong requirement of “substantial connection.” “The plaintiff’s claims, we have often
stated, ‘must arise out of or relate to the defendant’s contacts’ with the forum.” Id. at 1025. “Or
put just a bit differently, there must be an affiliation between the forum and the underlying
controversy, principally an activity or an occurrence that takes place in the forum state and 1s
therefore subject to the State’s regulation.” Id. (citation omitted, cleaned up). As contrast, if
Defendants were marketing and installing only infrastructure for fossil fuels (e.g., pipelines,
storage tanks), the required relationship or affiliation might be lacking. Based on the allegations,
the court sees little daylight “between the forum and the underlying controversy.” Defendants
argue that general activities and injury in the state is not enough. The court agrees. The key 1s the
connection -- the long-time purposeful availment to market fossil fuels in the forum state, the
allegedly tortious marketing and failure to warn in the forum state, and the related impacts in the
forum state. Defendants argue that Ford 1s distinguishable because, in that case, the actual car
crash occurred 1n the forum state. The court does not see how that one fact is dispositive, when the
test is whether there is a relationship or affiliation between contacts and claims. In any event, based
on the allegations which are presumed correct for this motion, the court considers the in-state
conduct/events here to be just as substantial as in Ford. In both cases, in addition to purposeful

availment, the alleged result of the alleged tortious conduct allegedly occurred in the forum state.
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E.  Failure to wamn/Sulak. Defendants argue failure to warn cannot serve as the basis for

jurisdiction, and cite Sulak v. American Eurocopter Corp., CV. No. 09-00135, 2009 WL 2849136
(D. Haw. Aug. 26, 2009), involving a helicopter crash in Hawai‘i. Although Sulak 1s a trial court
opinion and 1s not binding precedent on this court, the court reviewed Sulak carefully due to this
court’s respect for Judge Ezra. In Sulak, the court found there was no general jurisdiction and
moved to consider whether the exercise of specific jurisdiction was warranted. Id. at *6. The
evidence of specific jurisdiction was sparse. The court next found there was no purposeful
availment (first prong), because the sale of the helicopter did not occur in Hawai‘il, and any
business connections between the defendant and Hawai‘i were very limited. /d. at *6—7. Post-sale,
there was maintenance of the helicopter in Hawai‘1, but the available evidence showed that a third
party did the maintenance, not the defendant. /d. at 7. The only argument left was Plaintiff’s
failure-to-warn argument, which alone would never support personal jurisdiction. /d. That 1s what
makes Sulak easily distinguishable. As discussed above, there 1s far more here than just a failure
to warn.

F. Fairness/reasonableness/due process. Once the first and second prongs of specific

jurisdiction are met, the final question is whether exercising personal jurisdiction is unreasonable.
See Hawaii Forest & Trial Ltd. v. Davey, 556 F. Supp. 2d at 1162, 1169-72 (D. Haw. 2008). The court
answers no. Defendants have significant contacts with Hawai‘i, and purposefully availed
themselves of the benefits and obligations of operating in the forum state for decades. As discussed
above, the court concludes those purposetful forum contacts are related to the claims made, and the
tortious acts allegedly culminated in harms in the forum. Under those circumstances, it cannot be
a great surprise to be haled into a U.S. court in that forum. Looking at other factors, Defendants’

burden in litigating here is not substantial in view of their resources. The harms/damages claimed
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3. City of New York.

A Defendants’ motion relies heavily on City of New Yorkv. Chevron, 993 F.3d
81 (2d Cir. 2021). This court spent extensive time reviewing that decision multiple times, and
considered it carefully. This court respectfully concludes that City of New York has limited
application to this case, because the claims in the instant case are both different from and were not
squarely addressed in the City of New York opinion.

B. Plaintiffs emphasize repeatedly their state law tort claims include failures
to disclose and deceptive promotion. State law tort claims traditionally involve four elements: duty,
breach, causation, and harm or damages. Plaintiffs allege that Defendants had a duty to disclose
and not be deceptive about the dangers of fossil fuel emissions, and breached those duties. As the
court understands it, Plaintiffs claim Defendants thereby exacerbated the costs to Plaintiffs
adapting to and mitigating impacts from climate change and rising sea levels (causation). Finally,
Plaintiffs alleged harms include flooding, a rising water table, increased damage to critical
infrastructure like highways and utilities, and the costs of prevention, mitigation, repair, and
abatement — to the extent caused by Defendants’ breach of recognized duties. Plaintiffs double-
down on this theory of liability by expressly arguing that if Defendants make the disclosures and
stop concealing and misrepresenting the harms, Defendants can sell all the fossil fuels they are

able to without incurring any additional liability.!

! The court recognizes that nuisance, trespass, and failure to warn vary somewhat in terms of their
specific elements. All of these claims, however, share the same basic structure of requiring that a
defendant engage in tortious conduct that causes injury to a plaintiff. Moreover, as the court
understands it, Plaintiffs are relying on the same basic theory of liability to prove each of their
claims, namely: that Defendants’ failures to disclose and deceptive promotion increased fossil fuel
consumption, which — in turn — exacerbated the local impacts of climate change in Hawai‘1.
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U.S.472, 480 (2013) (finding preemption where “it was impossible for [defendant] to comply with
both its state-law duty to strengthen the warnings on sulindac’s label and its federal-law duty not
to alter sulindac’s label™); Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 528 (1992) (“Our
preemption analysis requires us to determine whether [the state-law] duty [at issue] is the sort of
requirement or prohibition proscribed by [federal law].”). The federal policy or interest must be
concrete and specific, and not judicially constructed, and not speculative. See O ’Melveny, 512 U.S.
at 88-89; Miree v. DeKalb Cty., 433 U.S. 25,32-33 (1977). This court concludes there is no federal
policy (whether common law or statutory) against timely and accurate disclosure of harms from
fossil fuel emissions.

D. No “regulation.” Defendants are correct that the claims here involve fossil

fuel emissions, and the complexity of global climate change involves matters of federal concern.
But at this stage of the litigation, there 1s no concrete showing that a damages award 1n this case

would somehow regulate emissions. Black’s Law Dictionary (11th ed. 2019) defines regulation as

“control over something by rule or restriction,” (emphasis added) and gives the example of federal
regulation over the airline industry. How would a damages award actually “control” Defendants?
Under the limits imposed by a Rule 12(b)(6) motion, how does a trial court make a “regulation”
tinding, and based on what criteria exactly? The court currently sees nothing in the record that
tethers the claim of “regulation” (whether it be of emissions, disclosures, or something else) to a
possible award of damages. The federal court opinions cited to this court do not clearly require
that any potentially large damages award constitutes “regulation” for purposes of preemption. See
generally Int’l Paper Co. v. Quellette, 479 U.S. 481 (1987); see also BMW of N. Am., Inc. v. Gore,
517 U.S. 559, 572 (1996) (reaffirming that state-court judicial remedies do not “infring[e] on the

policy choices of other States” when they are “supported by the [forum] State’s interest in
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protecting its own consumers and its own economy”). In any event, the damages claims made here
focus on failures to disclose, failures to warn, and deceptive marketing. See, e.g., City & Cty. of
Honolulu v. Sunoco LP, No. 20-CV-00163-DKW-RT, 2021 WL 531237, at *1 (D. Haw. Feb. 12,
2021) (“Plaintiffs have chosen to pursue claims that target Defendants’ alleged concealment of the
dangers of fossil fuels, rather than the acts of extracting, processing, and delivering those fuels”);
Mayor & City Council of Baltimore v. BP P.L.C., 952 F.3d 452, 467 (4th Cir. 2020) (“[T]he
Complaint clearly seeks to challenge the promotion and sale of fossil fuel products without
warning and abetted by a sophisticated disinformation campaign™); Minnesota v. Am. Petroleum
Inst., No. CV 20-1636 (JR1/HB), 2021 WL 1215656, at *10 (D. Minn. March 31, 2021) (“[T]he
State’s claims are rooted not in the Defendants’ fossil fuel production, but in [their] alleged
misinformation campaign”). Thus, as pleaded and repeatedly argued by Plaintiffs, this case does
not prevent Defendants from producing and selling as much fossil fuels as they are able, as long
as Defendants make the disclosures allegedly required, and do not engage in misinformation. The
court does not agree that this amounts to control by rule or restriction of Defendants’ lawful
production and sale of fossil fuels.

E. Common law or statutory preemption? This court struggled with City of

New York’s apparent reliance on both federal common law and statutory preemption under the
Clean Air Act. This issue was discussed in the briefing, including supplemental briefing following
the hearing (Dkt. 581 filed 2/9/22; and Dkt. 587 filed 2/17/22). The court agrees with Plaintiffs
that the Clean Air Act supplants the federal common law invoked by Defendants, meaning that
federal common law cannot govern or preempt Plaintiffs’ claims. The Clean Air Act displaced any
federal common law relating to greenhouse gas emissions. See AEP, 564 U.S. at 423 (holding that

the Clean Air Act “displaced” any “federal common-law claim for curtailment of greenhouse gas
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emissions”). Federal common law “disappears” once displaced by a federal statute. City of
Milwaukee v. lllinois, 451 U.S. 304, 314 (1981) (Milwaukee II). Alternatively, as discussed above,
even if federal common law still exists on these issues, it does not preempt the state law claims in
this case.  Although the court concludes the Clean Air Act replaces federal common law, this
does not help Defendants. As with the test for federal common law, statutory preemption requires
a significant and concrete conflict between a federal policy and the operation of state law. As
discussed above, the court sees no such conflict here.

F. States’ rights. A broad doctrine that damages awards in tort cases
impermissibly regulate conduct and are thereby preempted would intrude on the historic powers
of state courts. Such a broad “damages = regulation = preemption” doctrine could preempt many
cases common in state court, including much class action litigation, products liability litigation,
claims against pharmaceutical companies, and consumer protection litigation.

5. Qut-of-state and international activities. Out-of-state and international events do

not mean preemption is automatically appropriate. Without the power to hold tortfeasors liable
under state law for out-of-state conduct that causes in-state injuries, municipalities such as
Honolulu could be hard-pressed to seek redress. See Young v. Masci, 289 U.S. 253, 258-59 (1933)
(“The cases are many in which a person acting outside the state may be held responsible according
to the law of the state for injurious consequences within it.”); Watson v. Emps. Liab. Assur. Corp.,
348 U.S. 66, 72 (1954) (“As a consequence of the modern practice of conducting widespread
business activities throughout the entire United States, this Court has in a series of cases held that
more states than one may seize hold of local activities which are part of multistate transactions and
may regulate to protect interests of its own people, even though other phases of the same

transactions might justify regulatory legislation in other states.”). There are limits on state law
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claims involving out-of-state activity (e.g., choice of law, foreign affairs preemption, due process
limits on punitive damages, and due process limits on personal jurisdiction, among others). In fact,
Defendants have asked this court to dismiss most of the Defendants for lack of personal
jurisdiction/due process concerns. These i1ssues are not part of the instant Rule 12(b)(6) motion,
and will be decided by separate order(s). Not among those limitations, however, 1s a federal
common law doctrine that preempts state law claims simply because they involve some out-of-
state conduct. Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1324 (5th Cir. 1985) (en
banc) (“[A] dispute . . . cannot become ‘interstate,’ in the sense of requiring the

application of federal common law, merely because the conflict 1s not confined within the
boundaries of a single state.”).

6. HRCP 9(b) & 9(g). Defendants also argue dismissal i1s warranted for alleged

shortcomings under HRCP Rules 9(b) and 9(g). The court disagrees. Hawai‘1 is a notice-pleading
jurisdiction and Plaintiffs are not required to cite every bad act in their operative complaint.
Defendants clearly have reasonably particular notice of the misconduct alleged and the remedies
sought. (See Plaintiffs’ opposition to this motion, Dkt. 375, especially pages 38-45.) To the extent
more details can be fleshed out, that 1s for discovery and standard motions practice.

7. The common law adapts. Defendants argue (and the City of New York opinion

expresses) that climate change cases are based on “artful pleading.” Respectfully, we often see
“artful pleading” in the trial courts, where new conduct and new harms often arise:

The argument that recognizing the tort will result in a vast amount of litigation has
accompanied virtually every innovation in the law. Assuming that it 1s true, that
fact 1s unpersuasive unless the litigation largely will be spurious and harassing.
Undoubtedly, when a court recognizes a new cause of action, there will be many
cases based on it. Many will be soundly based and the plaintiffs in those cases will
have their rights vindicated. In other cases, plaintiffs will abuse the law for some
unworthy end, but the possibility of abuse cannot obscure the need to provide an
appropriate remedy.

10
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Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 374, 377 (1968) (opinion by Levinson, J.)
Here, the causes of action may seem new, but in fact are common. They just seem new due to the
unprecedented allegations involving causes and effects of fossil fuels and climate change.
Common law historically tries to adapt to such new circumstances.

Dated: Honolulu, Hawai‘i March 29, 2022.

JEFFREY P. CRABTREE
JUDGE OF THE ABOVE-ENTITLED COURT

&

First Circuit Court, State of Hawai‘1

&

City & County of Honolulu and BWS v. Sunoco, LP, et al;
Civ. No. 1CCV-20-0000380 (JPC)

RE: Ruling on Defendants’ Motion to Dismiss for Failure to State a Claim
(motion filed 6/2/21; Dkt. 347)
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