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extraneous evidence into the jury’s deliberations which the defendant had no chance to refute.
Id. at 733. Accordingly, we concluded that the juror’s experiment conflicted with the

defendant’s constitutional rights under Parker and Turner. Id.

In Fletcher, the jurors conducted an experiment during deliberations to determine where
the gun would have fallen if the victim had accidentally shot herself as the defense claimed. One
juror held the gun and fell off a table, as the victim supposedly would have fallen off the bed,
while the other jurors watched the trajectory of the gun. Fletcher, 355 F. App’x at 936. Based
partly on this reenactment, the jury concluded that the victim had not accidentally shot herself
and thus rejected the defendant’s theory of the case. Id. This Court acknowledged that “[a]s a
matter of law, clearly established Supreme Court precedent requires that a criminal defendant be
afforded the right to confront the evidence and the witnesses against him, and the right to a jury
that considers only the evidence presented at trial.” Id. at 937 (quoting Doan, 237 F.3d at 733
n.7 (citing Parker, 385 U.S. at 364-65; Turner, 379 U.S. at 472-73)). However, we ultimately
held that the jurors’ recreation of the crime scene involved no extrinsic evidence, and thus, did
not subject them to extraneous influence in violation of the defendant’s constitutional rights. Id.

at 940.

Although circuit precedent itself does not constitute clearly established federal law, “[w]e
are bound by prior Sixth Circuit determinations that a rule has been clearly established [by the
Supreme Court].” Tolliver v. Sheets, 594 F.3d 900, 916 n.6 (6th Cir. 2010) (citing Smith v.
Stegall, 385 F.3d 993, 998 (6th Cir. 2004)); see also Marshall v. Rodgers, 569 U.S. 58, 64 (2013)
(“[A]n appellate panel may, in accordance with its usual law-of-the-circuit procedures, look to
circuit precedent to ascertain whether it has already held that the particular point in issue is
clearly established by Supreme Court precedent.”). Thus, despite the factual differences, these
cases bind us to the general determination that Supreme Court precedent, namely Parker and
Turner, has clearly established that jury experimentation that brings extrinsic evidence to the

jury’s attention violates the Fifth and Sixth Amendments.

The Kentucky Supreme Court identified in its opinion that Fields had a constitutional
right to a fair and impartial jury that considered only the evidence presented at trial. Fields I,

2014 WL 7688714, at *3-4. However, the court took a very narrow view of the issue and
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ignored the role of the cabinet and its components in the experiment. The court held that “jurors
are free to use their own senses, observations, and experiences to conduct an experiment or
reenactment with already admitted evidence.” Id. at *4 (citing Fletcher, 355 F. App’x at 935).
Based on this rationale alone, the court determined that the jurors permissibly conducted a
reenactment with the twisty knife. The court thus concluded that the jury did not decide guilt

based on something other than the evidence presented at trial.

There is a stark difference between examining evidence in the record and using tangible
objects in the deliberation room as an integral part of an experiment to prove the prosecution’s
theory. Here, the jurors conducted an experiment, which may have been flawed in its
methodology, on material that was not admitted and thus not subject to the procedural safeguards
of trial. The jury used the twisty knife to remove screws of a different nature than the screws in
the storm window. The cabinet contained unpainted, universal screws while the storm window
contained Phillips head screws, fourteen of which were coated with paint.? No evidence
established whether the screws in the jury room were installed with the same tension and force as
the screws in the storm window, or whether the cabinet door was fastened to the cabinet in the
same manner as the storm window was fastened to the window frame. In addition, the jury
removed the cabinet door under potentially different circumstances than Fields would have
removed the storm window. No evidence established whether the cabinet hung at a similar
height to the window, or whether the jurors conducted the experiment in the dark with a blood
alcohol content greater than .14—an issue that itself would be equally, if not more, concerning
than the glaring problems already posed herein. Under these circumstances, we find that the

experiment exposed the jurors to extraneous evidence which Fields had no chance to refute.

Therefore, it is “beyond any possibility for fairminded disagreement” that the Kentucky
Supreme Court unreasonably applied clearly established federal law in failing to address the

jurors’ consideration of evidence not admitted into the record. Harrington, 562 U.S. at 103.

21y support of Fields’ actual innocence claim, a Department of Public Advocacy Investigator averred that
“the juror room universal screw would have been much easier to remove with the flat broken tip of the ‘twisty knife’
than removing a standard Philips head screw with the same knife.”
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B.

A habeas petitioner is entitled to relief only if the trial error “had substantial and injurious
effect or influence in determining the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637
(1993) (quoting Kotteakos v. United States, 328 U.S. 750, 776 (1946)). Under this standard, the
petitioner must show “actual prejudice.” Id. The petitioner must establish “not merely that the
errors at his trial created a possibility of prejudice, but that they worked to his actual and
substantial disadvantage, infecting his entire trial with error of constitutional dimensions.”

United States v. Frady, 456 U.S. 152, 170 (1982) (emphasis in original).

The Supreme Court recently clarified that “satisfying Brecht is only a necessary, not a
sufficient, condition to relief.” Brown v. Davenport, 142 S.Ct. 1510, 1520 (2022). Where, as
here, the state court reached the merits of a harmlessness determination, a petitioner must also
demonstrate that the court “applied Chapman [v. California, 386 U.S. 18 (1967)] in an
objectively unreasonable manner.” Davis v. Ayala, 576 U.S. 257, 269 (2015) (internal quotation

marks omitted).

In Chapman, the Supreme Court announced that “before a federal constitutional error can
be held harmless, the court must be able to declare a belief that it was harmless beyond a
reasonable doubt.” 386 U.S. at 24. The Court placed the burden on “the beneficiary of a
constitutional error to prove beyond a reasonable doubt that the error complained of did not
contribute to the verdict obtained.” /Id. Here, the Kentucky Supreme Court did the exact
opposite. The court concluded, “we cannot say beyond a reasonable doubt that the jury
experiment contributed to the verdict.” Fields I, 2014 WL 7688714, at *4. By this language, the
court inverted the Chapman standard and required Fields to prove beyond a reasonable doubt
that the error did contribute to the verdict obtained. Instead, the court properly should have
required the state to prove beyond a reasonable doubt that the jury experiment did not contribute
to the verdict. Because the Kentucky Supreme Court applied a rule of law that contradicted

Chapman, we must now apply the Brecht standard.

At trial, the commonwealth theorized that Fields committed the murder by unscrewing

seventeen screws with the twisty knife, gaining access to the house, and inflicting fatal stabs to
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Horton, all within a fourteen-minute timeframe. Fields I, 2014 WL 7688714, at *2; Fields 11,
2016 WL 3574396, at *4. In contrast, Fields claimed that he arrived through the already open
window to rob Horton after the murder, and that it would have been impossible for him to break
in and commit the murder in such a limited timeframe given his intoxicated state. Fields II, 2016

WL 3574396, at *4-5. Thus, Fields’ ability to unscrew the window was a central issue at trial.

During opening statements, the prosecutor demonstrated how much time Fields would

have had to break into the residence. The prosecutor stated,

... I’d like for all of us to just see how long a minute can be. And when the
secondhand gets to the 10, I’'m going to stop talking. Now. And that’s been
about thirty seconds. Do you think that’s enough time to take a screw, a little
Phillips head screw, a little short Phillips head screw, out of a piece of wood?
Forty seconds. Fifty seconds. That’s a minute. And I don’t mean to be
melodramatic here or, you know, playacting or anything, but it’s important for us
to keep how long one minute can be.

The prosecutor revisited this demonstration during closing arguments:

This is the window through which the Defendant went. And you know we have
heard, and you’re going to hear—you get to look at these screws, seventeen
screws. That’s a lot of screws. To do it with a knife, sure. That—You know,
that’s one of the things about this case. We don’t get to make up the facts, but
these are the facts. It takes a person who really wants to get in to use this knife.
You know, remember my overdramatic, let’s wait a minute and see how long a
minute is, in the opening statement that I gave so many—so long ago. Well, |
think you now—you understand what I was talking about in that. A minute is a
long—can be a long period of time. And let’s say—Ilet’s give the Defendant
seventeen minutes from let’s say 2 o’clock. That gives him five minutes to get
from the front—from the street there on Second Street across the parking lot to
Ms. Horton’s and around the house and up to the front. So, let’s start that clock at
2 o’clock. And let’s give him a minute per screw. That gets him in the house at
2:17.

The commonwealth argued that given the short timeframe of events, “there wasn’t any

opportunity for anyone else to have done this.”

At the close of evidence, the jury deliberated for eight hours. A review of the record
shows that the jurors extensively questioned whether Fields could “have unscrewed those

screws.” During trial, one juror asked the judge to pose the following question to a defense
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witness: “How long does it usually take to install a large storm window?” During deliberations,
the jurors conducted the experiment to test the commonwealth’s theory and “see if it was
possible to be done.” At the post-conviction hearing, one of the jurors testified “that wasn’t
what, you know, said that he was guilty or not guilty, but it just satisfied my mind that it was
possible that you could have done that[.]” According to the juror, “I knew a man’s life hanged in
the balance, and I wanted to be sure of everything[.]” The same juror stated in an affidavit that
the “experiment helped prove that Mr. Fields could have committed the crime.”® Under these
circumstances, we find that the jury’s experiment directly challenged the central issue at trial,
vitiated Fields’ key defense arguments, and substantially bolstered the commonwealth’s theory

of how Fields committed the murder.

At oral argument, the warden heavily relied on the juror’s testimony that the experiment
alone did not determine guilt. However, the juror’s subjective testimony about the effect the
experiment had on them bears little weight. Whenever a due process error “‘involves such a
probability that prejudice will result . . ..’ little stock need be placed in jurors’ claims to the
contrary.” Holbrook v. Flynn, 475 U.S. 560, 570 (1986) (citations omitted) (quoting Estes v.
Texas, 381 U.S. 532, 542-43 (1965)). “Even though a practice may be inherently prejudicial,
jurors will not necessarily be fully conscious of the effect it will have on their attitude toward the
accused.” Id. “[T]herefore, the question must be not whether jurors actually articulated a
consciousness of some prejudicial effect, but rather whether ‘an unacceptable risk is presented of
impermissible factors coming into play.”” Id. (quoting Estelle v. Williams, 425 U.S. 501, 505
(1976)). Balancing the inherently prejudicial nature of the experiment with the weight of the

evidence against Fields, we find that such an unacceptable risk was present.

The evidence of guilt was sparse. The only physical evidence tying Fields to the murder
was his presence at the scene. The commonwealth alleged that Fields used the twisty knife to
remove an external storm window and climbed into Horton’s residence. However, the
commonwealth’s own experts testified that the paint on the twisty knife did not match the paint

on the screws, and that Fields’ fingerprints were not found on the storm window. Also, it is

3The Kentucky Supreme Court considered both the jurors’ affidavits and their testimony at the post-
conviction hearing. Fields I,2014 WL 7688714, at *3.
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undisputed that Fields was bleeding that night—he had shattered a glass window with his hand
and the officers found his blood on the sidewalk, the back porch steps, and the front porch handle
of Horton’s residence. Fields II, 2016 WL 3574396, at *4. But, as we noted earlier, subsequent
testing revealed that none of his blood was found on Horton and none of Horton’s blood was

found on him.

All we are left with then are Fields’ confessions. “We have learned the lesson of history,
ancient and modern, that a system of criminal law enforcement which comes to depend on the
‘confession’ will, in the long run, be less reliable and more subject to abuses than a system which
depends on extrinsic evidence independently secured through skillful investigation.” Escobedo
v. Illinois, 378 U.S. 478, 488-89 (1964) (footnotes omitted). The confessions here are
particularly suspect due to the impaired mental state of Fields at the time he gave them. For
example, earlier that same night, Fields declared that he had “killed” his brother and needed to
dispose of the alleged murder weapon. Fields II, 2016 WL 3574396, at *2. This “confession”
later proved to be false. Id. In addition, Fields’ statements do not comport with the physical
evidence. An EMT testified that Fields had implied the blood on his clothing resulted from
killing “some lady.” Id. at *4. But we know that the blood testing does not corroborate such an
implication. Furthermore, the medical records show that Fields had a blood alcohol content of
.14—mnearly twice the legal limit—at the time of his third confession and more than two hours
after the other two confessions.# It is undisputed that Fields adamantly maintained his innocence

once sober.

Finally, it should be noted that Fields is not the only person who allegedly confessed to
the murder. At least two witnesses testified that Burton confessed, “I was tired of that Son of a
Bitch telling me who I can have in my apartment and who I can’t. . .. I killed her, and she can’t
tell me nothing.” Burton also had both the opportunity and the motive to murder Horton. Fields
11,2016 WL 3574396, at *4.

4“[T]he percentage of alcohol in an individual’s blood typically decreases by approximately 0.015 percent
to 0.02 percent per hour once the alcohol has been fully absorbed. More precise calculations of the rate at which
alcohol dissipates depend on various individual characteristics (such as weight, gender, and alcohol tolerance) and
the circumstances in which the alcohol was consumed.” Missouri v. McNeely, 569 U.S. 141, 152 (2013) (citing
Stripp, Forensic and Clinical Issues in Alcohol Analysis, in Forensic Chemistry Handbook 435, 437-41 (L.
Kobilinsky ed. 2012)).
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Given the centrality of the issue, the inherently prejudicial nature of the experiment, and
the lack of overwhelming evidence of guilt, we find that the jury experiment had a ““substantial
and injurious effect or influence in determining the jury’s verdict.” Brecht, 507 U.S. at 637
(quoting Kotteakos, 328 U.S. at 776). Based on this record, we cannot say that the jury’s
consideration of extrinsic evidence was harmless. Fields is therefore entitled to a writ of habeas

corpus unless the commonwealth retries him within six months.5
I11.

For the foregoing reasons, we REVERSE the district court’s judgment and
CONDITIONALLY GRANT Fields’ petition for a writ of habeas corpus, unless the

commonwealth retries him within six months.

SThere was some confusion in the record regarding the timing of the jury experiment—i.e., whether it took
place during the guilt or penalty phase. Although no court before us has expressly resolved this factual
determination, it is “plain from [its] opinion” that the Kentucky Supreme Court implicitly found the experiment
occurred during the guilt phase. Townsend v. Sain, 372 U.S. 293, 314 (1963), overruled on other grounds by
Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992). The Kentucky Supreme Court addressed whether the jury experiment
violated Fields’ constitutional rights, and thus, entitled him to a new trial. Fields I, 2014 WL 7688714, at *3. After
reviewing the record, the court held that the experiment “did not contribute to the[] verdict because it simply proved
that it was possible to remove the screws using the knife, not that [Fields] murdered the victim.” Id. at *4 (emphasis
added). In its harmless error analysis, the court doubled down on its reasoning and found that the experiment only
determined a collateral issue raised in the guilt phase. /d. We must afford a presumption of correctness “to those
implicit findings of fact that are inherent in [the state court’s] resolution of conflicting evidence.” McPherson v.
Woods, 506 F. App’x 379, 387 (6th Cir. 2012) (citing Marshall v. Lonberger, 459 U.S. 422, 433 (1982)).
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DISSENT

ALICE M. BATCHELDER, Circuit Judge, dissenting.

The Kentucky Supreme Court did not unreasonably apply clearly established federal law
by finding that the jury’s “twisty knife” experiment did not violate the Sixth Amendment. No
U.S. Supreme Court case states a rule that prohibits the jury, in its entirety, from experimenting
with admitted evidence during deliberations in the jury room. Moreover, the Kentucky Supreme
Court—relying on three analogous cases—reasonably applied the U.S. Supreme Court’s broad
precedent concerning extrinsic evidence, extraneous information, and jury experiments.
Therefore, Fields has not satisfied AEDPA, and the district court properly denied his petition.

Because I would affirm the district court, I must respectfully dissent.
I.

AEDPA requires that before a federal court grants a writ of habeas corpus, it must find
that the State court decision was “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States.” 28 U.S.C.
§ 2254(d)(1). This dooms Fields’ claim because no Supreme Court precedent establishes that
jury experiments violate the Sixth Amendment. Circuit precedent cannot fill in gaps or extend
Supreme Court cases to establish new legal rules. White v. Woodall, 572 U.S. 415, 426 (2014)
(“Section 2254(d)(1) provides a remedy for instances in which a state court unreasonably applies
this Court’s precedent; it does not require state courts to extend that precedent or license federal
courts to treat the failure to do so as error.”) (emphasis in original). And the Supreme Court has
repeatedly warned against “framing [Supreme Court] precedents at such a high level of
generality.” Lopez v. Smith, 574 U.S. 1, 6 (2014) (quoting Nevada v. Jackson, 569 U.S. 505, 512
(2013)); see also Brown v. Davenport, 142 S. Ct. 1510, 1525 (2022) (“This Court’s dicta cannot
supply a ground for relief. Nor can holdings that speak only at a high level of generality.”)

(internal citations omitted). Otherwise, circuit courts “could transform even the most
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imaginative extension of existing case law into ‘clearly established Federal law as determined by

the Supreme Court.”” Jackson, 569 U.S. at 512 (quoting 28 U.S.C. § 2254(d)(1)).

In Smith, 574 U.S. at 3-4, the Ninth Circuit had extended the general principle that a
defendant must have notice of the charges against him, to require that a defendant must have
notice of the theory of liability the government intends to pursue. In Jackson, 569 U.S. at 510,
the Ninth Circuit had extended general holdings that certain restrictions on cross-examination
were unconstitutional, to entitle a criminal defendant to present extrinsic evidence on a collateral
matter of a witness’ credibility. The Supreme Court reversed the Ninth Circuit in both Smith and
Jackson, admonishing the Ninth Circuit for its extension of precedent via application of abstract

principle to new legal context. Smith, 574 U.S. at 9; Jackson, 569 U.S. at 512.

Doan v. Brigano, 237 F.3d 722, 732 (6th Cir. 2001), committed similar error. It found
that the lipstick/bruise jury experiment violated “clearly established federal law” as set forth
under Turner v. Louisiana, 379 U.S. 466 (1965), and Parker v. Gladden, 385 U.S. 363 (1966).
Those Supreme Court cases did not hold that jury experiments were unconstitutional but merely
laid down the principle that “trial by jury in a criminal case necessarily implies at the very least
that the evidence developed against a defendant shall come from the witness stand.” Turner, 379
U.S. at 472-73. What Turner and Parker actually did hold is that a jury’s prejudicial discussion
of a trial with non-jurors outside of the jury room violates the Sixth Amendment. See Turner,
379 U.S. at 467-69 (police officers who testified for prosecution also oversaw jurors during trial
and conversed freely during mealtimes); Parker, 385 U.S. at 363-64 (bailiff who shepherded

jurors told jurors the defendant was guilty).

Doan, like Smith and Jackson, extended a general jurisprudential principle to a new
legal context, thereby creating a new rule of constitutional law. Doan was decided in 2001, a
mere five years after AEDPA’s passage and before the Supreme Court’s warnings against
imaginative extensions of high-level principles. Considered in the light of Smith and Jackson,
I must conclude that the Supreme Court has abrogated Doan and that we are no longer bound to

follow it.
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II.

The Kentucky Supreme Court reasonably applied the general principle that Fields’ trial
must be fair and decided by an impartial jury. It identified three cases, all decided after Parker
and Turner, which held or implied that jury experiments do not violate the Sixth Amendment.
See United States v. Avery, 717 F.2d 1020, 1026 (6th Cir. 1983); Banghart v. Origoverken,
49 F.3d 1302, 1306 (8th Cir. 1995); Fletcher v. McKee, 355 F. App’x 935 (6th Cir. 2009). These
holdings demonstrate the reasonableness of the Kentucky Supreme Court’s analysis. Unless it is
“so obvious that a clearly established rule applies to a given set of facts that there could be no
fairminded disagreement on the question,” a state court does not unreasonably apply federal law.
White v. Woodall, 572 U.S. 415, 427 (2014) (internal quotation marks omitted). Because the
Kentucky Supreme Court reasonably applied federal law, Fields is not entitled to relief.

I11.

For the foregoing reasons, I would affirm the judgment of the district court and must

respectfully dissent.
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Before: BATCHELDER, MOORE, and DONALD, Circuit Judges.

JUDGMENT

On Appeal from the United States District Court
for the Eastern District of Kentucky at Pikeville.

THIS CAUSE was heard on the record from the district court and was argued by counsel.
IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court is
REVERSED. IT IS FURTHER ORDERED that Samuel Fields’ petition for a writ of habeas corpus is

CONDITIONALLY GRANTED unless the Commonwealth of Kentucky retries him within six months of
the issuance of this judgment.

ENTERED BY ORDER OF THE COURT
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Deborah S. Hunt, Clerk






