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step down. Go back to where you were. Ladies

and gentlemen, it's going to be necessary that

we be in recess until 1:00 p.m. While you are on

recess do not discuss this case with anyone or let

anybady discuss it with You or in your presence,

and do not try to make up your mind about this

case. Do not read any newspaper accounts or

listen to any radio or watch any TV accounts. You

can go with Mr. Dison at lhis time.

(couRT ADJOUBNED FOR NOON nECESS)

FOLLOW]NG NOON RECESS COURT

FEGONVENED WITH THE DEFENDANT AND IS

COUNSEL PBESENT IN OPEN COUHT

WHEREUPON THE FOLLOWING PROCEED'NGS

WERE HAD OUTSIDE THE PRESENCE AND

HEARING OF THE JUHY:

THE COURT: You want to Put

something on?

MH. GIBBS: Yes, sir. We had an

agreement, and in talking to him he is refusing to

testify, so we need to do for him what we did this

morning. That's Mr. lngram.
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THE COURT: Who is his lav'tyer?

MR. GIBBS: Mark and Jeb. We'll mark

this Exhibit B. The other one was A-

COUHT REPORTER: And this is

lngram?

THE COURT: Stand right there,

please.

(CO.DEFENDANT, HOBEBT SHAWN INGRAM,

APPHOACHES THE BENCH WITH HIS

couNSEL)

THE COUHT: All right the State

wanted to put something on the record?

MR. GIBBS: Yes, sir, Your Honor.

This is something akin to what we did this

morning. The State had previously in the trial of

this case entered into an agreement with Flobert

Shawn lngram, and I have a copy of that written

agreement which is marked as State's Exhibit B

for the molion, Your Honor. ln that agreement Mr.

lngram agreed to testify and cooperate fully with

the State and give a statement, and he did in fact

give a statement admitting his participation in the

kidnapping and murder of Gregory Hughley. ln
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return lor his cooperation and truthful testimony

the Defendant was to receive -- be allowed to

plead guilty to the lesser included offense of

Murder, and the agreement was that the State

would recommend a sentence of life imprisonment.

This morning and earlier this afternoon our oftice

met with Mr. lngram, and he had an opportunity to

discuss lhe case with Mr. Nelson, and I believe Mr.

Fannin as well, both of his attorneys. We have

been informed by them by Mr. lngram that he is

not going to testify, will not testify pursuant to the

agreement; and I believe that puts us in the same

position we were as to the other witness, Your

Honor. The agreement has been breached. I

think we need to get the fact that Mr. lngrarn is not

going to testify on the record, and also I think Your

Honor should advise him of the consequences- I

know that Mr. Nelson and Mr. Fannin have done

that. I think it might be helpful for the Court to do

that as well, as you did this morning.

MR. RUMSEY: And further along that

line -- I think there was a confession relative to

that agreernent also. You may have mentioned it.
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MR. GIBBS: Oh, yes, sir. Pursuant to

lhe agreement we had -- we now have a

confession from Mr. lngram. Again pursuant to the

terms of the agreement he entered into with the

State. After he has breached il, it will be used

against him in any subsequent capital murder tnal.

THE COURT: Do You want to saY

something for the record, Cdunsel?

MR. NELSON: Your Honor, Mr. Fannin

and myself did talk with Shawn this moming, and

we went over all the options and all the possible

punishments; and I believe he understands them'

He told us he did, and I feel he does, and he did

tell us that he did not wish to testify.

THE COURT: OkaY. I just want to ask

a lew questions relative lo this document to make

sure that there's no question in the record or

henceforth about it. And your name is Hobert

Shawn lngram, I believe?

DEFENDANT, INGRAM: Yes, sir.

THE COURT: This document that has

been marked State's Exhibit B, this purports to be

an agreement that you signed back on July 31,
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1g93. You rernember signing that Mr. lngram?

DEFENDANT, INGRAM; Yes, sir.

THE COURT: And I believe Mr' Surrett

was present, and he witnessed it and also Mr'

McBurnett with the sheriff's Department was there.

DEFENDANT, INGHAM: Yes, sir'

THE COURT: Do You understand' and

I am going to simplify this basically, that the State

of Alabama has offered to allow you to plead to

the charge of Murder, regular Murder, relative to

the death of Mr. Hughley, if you complied with the

agreement as set out in this document'

DEFENDANT, INGHAM: Yes' sir'

I understand.

THE COURT: You understood that'

DEFENDANT, INGRAM: Uh-huh'

THE COUHT: And at that time You

made an agreement with the State of Alabama'

DEFENDANT, INGRAM: Yes' sir'

THE COURT: But now You are telling

the court that you desire lo exercise your right to

not testifY and remain silent?

DEFENDANT, INGRAM: Yes, sir, I
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do.

THE COURT: OkaY, now let me ask

you this. I am pretly sure your lawyer has

explained this to you. Regular Murder charge

would bring on maximum sentence of not more

than life in the penitentiary to which could be

added a fine of up to $20,000.00- That's a

sentence with the possibility of parole which

means that you could get parole in the future

under the law provided you met certain categories

and requirements. You understand that?

DEFENDANT, INGHAM: Yes, I

understand.

THE COUHT: Now the charge for

which you are charged with by the Grand Jury of

this county is a Capital Murder charge, and do you

understand that if you are convicted of that charge

that there is only two possible things that could

happen to you relative to your punishment' One

would be a sentence of life in prison without the

possibility of parole.which means you never get

out. Be lhere the rest of your lile. Or, the

possibitity of being sentenced to the electric chair
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of the state of Alabama lor punishment. Do you

understand that?

DEFENDANT, INGRAM: Yes, sir-

THE COUHT: Do You understand if

you don't comply with the terms of this agreement

that the State of Alabama is saying that lhey are

going to prosecute you for Capital Murder?

DEFENDANT, INGRAM: Yes, sir'

THE COURT: And You also

understand that your punishment could ultimately

be death in the case for which you are charged --

DEFENDANT, INGRAM: Yes, sir, I

understand.

THE COURT: DePendent uPon the

conviction by the jury and the recommendation

and the Judge's order. You understand that?

DEFENDANT, TNGRAM: Yes, sir'

THE COURT: Do You understand

that you are deciding your fate relative to some

extent relative to this case by what you are doing

today?

DEFENDANT, INGRAM: Yes, sir, I do'

THE COUHT: Now I am not saying
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that you will be convicled of Capital Murder or

anything like that. l'm saying what your penalty

would be, but it's got to be one of those two things

if you are convicted of Capital Murder, life

irnprisonmenl without the benefit ol parole or

death. You understand that?

DEFENDANT, INGRAM: Yes, sir.

THE COUHT: And it is Your desire of

your own free will that you don't want to testify in

this case, and you want to breach the agreement

which you had entered into with the State of

Alabarna which is State's Exhibit B?

DEFENDANT, INGHAM: Yes, sir, l'do.

THE COUHT: OkaY- This is Your last

chance now. You understand that?

DEFENDANT, INGHAM: Yes, I

understand.

THE COUFIT: When You leave here it's

my understanding the State of Alabama is

considering this to be a breach of the agreement,

and that they will proceed to prosecute you, and

they will use or attempt to use these confessions

that have been, that you've gMen in the case and
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along with any other statements that may be

pertinent in the case. You understand that?

DEFENDANT, INGRAM: Yes, sir, I

understand.

THE COUHT: OkaY. I think it's PrettY

clear to the Court that he desires to exercise his

right to remain sitent, and he can go back lo the

facility now.

Who is the next witness for the State?

MR. RUMSEY: TheY are getting her.

MS. SABRINA MAQKI

AFTER BEING FIRST DULY SWORN TO TELL

THE TRUTH, THE WHOLE TRUTH AND NOTHING

BUT THE TRUTH SO HELP HEH GOD'

TESTIFIED AS FOLLOWS:

DIRECT EXAMIMTION BY MR. HUIIISEY:

State your name for the ladies and gentlemen'

Sabrina Mack.

And, Ms. Mack, where do You lwe?

1308 White Avenue.

And where is that? ln Anniston?
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STATE OF ALABAI'IA

TAT,LADEGA COUNTY

AGREEMENT

This agreemenb entered into

September, L993, on behalE of Ehe

ofEiCE ANd ROBERT SHAWN INGRAM.

Therei.sPresenElybeingconciuc:e.janinvesbigati,:nin

a Kidnapp j.ng MUrder which Eook place i-n i'1unf ord , ALabana,

onJuIy3l,lgg3,andEheevidenceshowstiratR.oBERTSHA'lN

IIIGRA14 was a parLicipant in said crirne'

ILisagreedbytheStabeofAiabamathatLt'RoBERT

sHAr*N TNGRAI4 meets E.he condj.tions hereinafter enumerat:ci,

anrlonapleaofguilIEoEhelessercharSeofi,lurderoi

Gregory 'rluguley, r-l'te StaLe cf Ale'u'a'iia wj'i1 r;ct:ninenJ '1 i

1i fe sentence .

In reEurn Eot Ehe recommenCabion hereEofore

enumeraEedbyEheSE,ateofAlabama,RoBERTSHAI^II'IINGRAI4

agrees Io perform Ehe following conditions which are

condiEions precedenE Eo Ehis agreement being enforced

against Ehe Sl-aLe o€ alabama '

)

)

on thrs Ehe l?tf,'JaY of
|1' J' ('

D ist r ict AttorneY's

1. That ROBERT SHA("IN IllGRAl'l agrees Eo

oiu" a EruE.hful sworn sF-atemenE Eoday
ion"".nin9 his invol?ement and his
Ino*i"aee-oE Ehe aforesaid crimes which
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occurred in Talladega CounEy during
July of 1993, including but not limited
t,o Lhe parlicipants in said crime and
certiEies that the staLemenb is true
and correct.

2 . That, ROBERT SHAI'IN INGRAI'I wi 1I bestify
trriEhfully ac all hearingsr Pf,oc€€dings,
trials or re-trials and wj'11 waive any
5th or 5th Amendment rights bhat he may

have relative to his testimony at any-
hearing, proceeding, trial or re-Eria1 or
posE con,ricbion proceedings in SEate or
rederal court.

3. Thab ROBERT SIiAWN INGRAM agrees bo

"oop"rate 
with the State of Alabama in Ehe

investigatlon of said crimes and waives any
rights ref erred to in paragraph tt+o '

4. ThaE, ROBERT SHAWN INGRAM at any t'ime'
with reference t,o paragraPh one and, under-
stands and agrees, that if he give= ?ny
false answers or omits to EelI anything or
;;ias to ue11 everything he knows bhat this
agreement. is null and void.

5. ROBERT SHAHN INGRAM agrees Eo t'estify
pursuant bo Paragrapbs one. and E'wo againsL
any ottrer Personi charged in said crimes '
If he refuies Eo testiiy, or if he claims
uny rights and rloes not testiEy or if l:
["'"tifi". falsely this agreement is nul1
ina void and the original charge of Kig-
nupping Murder of Gregory t{uguley- can be

relnstitea against him. Even if he has
plead guilty and been senEenced, the
ln"rg"i of xianapping Murder can be re-
insiicea. RoBERi sHAwN TNGRAI'I specifi-

""ffV 
waives any double jeopardy grounds

oi olt,"r rights secured by Ehe 5th and
5th AmendmenE.s by Ehe signing of this
agreament.
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6. ROBERT SHAWN INGP.AM CERTITIES thAE
Dennis E. SurretE has explained this
agreemenL bo him and he fulLy underslands
this agreement and he is enLering inEo
this agreement EreeIy an<i volunLari fy'

if any of the aforesaid condiEions are not performed

then Ehis agreement iS nu11 and void, lt. after bhe agree-

ment is compleEed and performed and Ehen ROBERT SHAWN

INGRAI4 violat,es any of the terms aE any Eime i n the

future bhen t,he agreement can be rescinded by the state

of Alabama and his plea of guilt and sentence to Ehe Iesser

charge of Murder of Gregory tluguley can be set aside and

ROBERT SHAWN INGRAM can be prosecuted on the i(idnapping

Murder which happened in t{unford oor Eo-wiE: July 3I,

1993.

WITNESS:
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June 28, 2017, order of the Circuit Court of 
Talladega County  
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Court of Criminal Appeals
State of Alabama

Heflin-Torbert Judicial Building
300 Dexter Avenue

Montgomery, Alabama  36104
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RICHARD J. MINOR Fax (334) 229-0521
Judges

MEMORANDUM

CR-17-0774 Talladega Circuit Court CC-94-260.60

Robert Shawn Ingram v. State of Alabama

WINDOM, Presiding Judge.

Robert Shawn Ingram appeals the denial in part and
dismissal in part of his petition for postconviction relief
filed pursuant to Rule 32, Ala. R. Crim. P., in which he
attacked his June 1995 conviction for capital murder in the
death of Gregory Huguley.  See § 13A-5-40(a)(1), Ala. Code
1975.  By a vote of 11-1, the jury recommended that Ingram be
sentenced to death.  The trial court accepted the jury's
recommendation and sentenced Ingram to death for his capital-
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murder conviction.  On August 27, 1999, this Court affirmed
Ingram's conviction and sentence.  Ingram v. State, 779 So. 2d
1225 (Ala. Crim. App. 1999) ("Ingram I").  This Court's
judgment on direct appeal was affirmed by the Alabama Supreme
Court on June 23, 2000.  Ex parte Ingram, 779 So. 2d 1283
(Ala. 2000) ("Ingram II").  On February 26, 2001, the Supreme
Court of the United States denied Ingram's petition for writ
of certiorari.

Ingram's postconviction challenge has taken a more
winding path:

"On February 1, 2002, Ingram filed a Rule 32
petition challenging his conviction and sentence on
numerous grounds.  In his prayer for relief, Ingram
requested, among other things, that he be allowed
discovery, that he be provided funds for expert and
investigative expenses, and that he be permitted
time to amend his petition.  He also filed a
separate motion for permission to proceed ex parte
on any request for funds.  On March 18, 2002, the
State filed an answer and a motion for a partial
summary dismissal.  On April 18, 2002, Ingram filed
an amended petition (hereinafter 'first amended
petition'), in which he reasserted the same claims
raised in his original petition, raised an
additional claim, and again requested that he be
allowed discovery, that he be provided funds for
expert and investigative expenses, and that he be
permitted time to further amend his petition.  The
State filed an answer and a motion for the summary
dismissal of the first amended petition on July 26,
2002.  On June 8, 2004, the circuit court adopted
verbatim a proposed order that had been submitted by
the State on May 20, 2004, summarily dismissing the
first amended petition in its entirety.  Ingram
filed a notice of appeal on July 16, 2004.  This
Court affirmed the summary dismissal on appeal.
Ingram v. State, 51 So. 3d 1094 (Ala. Crim. App.
2006) ('Ingram III').

"Ingram petitioned the Alabama Supreme Court for
certiorari review; that Court granted his petition
and reversed this Court's judgment.  Ex parte
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Ingram, 51 So. 3d 1119 (Ala. 2010) ('Ingram IV').
Noting that the circuit judge who ruled on Ingram's
Rule 32 petition was not the judge who had presided
over Ingram's trial, the Supreme Court determined
that the circuit court's wholesale adoption of the
State's proposed order constituted reversible error
because the order contained patently erroneous
statements, including statements that the circuit
judge ruling on the petition had presided over
Ingram's trial, which he had not; that the circuit
judge had personally observed the performance of
Ingram's trial counsel, which he had not; and that
the circuit judge was basing his decision, in part,
on events within his own personal knowledge of the
trial of the case, of which he had no knowledge.
Recognizing the general rule 'that, where a trial
court does in fact adopt [a] proposed order as its
own, deference is owed to that order in the same
measure as any other order of the trial court,' the
Supreme Court found that the 'unusual' circumstances
of the case rendered the general rule inapplicable.
Ingram IV, 51 So. 3d at 1122–23.  The Supreme Court
then held that 'the nature of the errors present in
the June 8 order ... undermines any confidence that
the trial court's findings of fact and conclusions
of law are the product of the trial judge's
independent judgment and that the June 8 order
reflects the findings and conclusions of that
judge.'  51 So. 3d at 1125.

"Because '[i]t is axiomatic that an order
granting or denying relief under Rule 32, Ala. R.
Crim. P., must be an order of the trial court ...
[i.e.,] must be a manifestation of the findings and
conclusions of the court,' Ingram IV, 51 So. 3d at
1122, the Alabama Supreme Court reversed this
Court's affirmance of the circuit court's summary
dismissal of Ingram's first amended petition and
remanded the case to this Court for us 'to remand it
to the trial court to consider Ingram's pending
motions and his [first amended] Rule 32 petition.'
51 So. 3d at 1125.  On remand from the Alabama
Supreme Court, this Court reversed the circuit
court's judgment and remanded the case 'for
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proceedings that are consistent with the Alabama
Supreme Court's opinion.'  Ingram v. State, 51 So.
3d 1126, 1126 (Ala. Crim. App. 2010) ('Ingram V').
This Court issued a certificate of judgment on May
28, 2010.

"After remand, the circuit court scheduled a
status conference for July 19, 2010. Ingram's
counsel filed a motion to continue, and the circuit
court continued the conference to October 15, 2010.
On October 7, 2010, the State filed a proposed order
summarily dismissing Ingram's first amended
petition, denying his requests for discovery and
funds, and denying his motion for permission to
proceed ex parte on requests for funds.  The circuit
court conducted the status conference on October 15,
2010.  At the conference, Ingram's counsel indicated
that she wanted to file a second amended petition
and that she needed time to conduct discovery.
Counsel then indicated that the second amended
petition had already been drafted and that, if the
circuit court denied her time to conduct discovery,
she would file the second amended petition 'now.'
(R. 12.)  The State objected to any amendments to
the petition, arguing that allowing Ingram to file
a second amended petition would be outside the scope
of the Alabama Supreme Court's remand instructions
and would violate Rule 32.7(b), Ala. R.Crim. P.,
which permits amendments only 'prior to the entry of
judgment,' because judgment on Ingram's first
amended petition had been entered on June 8, 2004.
Ingram argued, on the other hand, that the June 8,
2004, judgment on the first amended petition had
been reversed and, thus, that an amendment would be
permissible regardless of any instructions.  The
circuit court requested that the parties submit
briefs on the issue whether the court had the
authority to allow Ingram to file a second amended
petition.  After further discussion, Ingram's
counsel then indicated that she had not received the
State's October 7, 2010, proposed order until the
day of the status conference and asked if the court
wanted a response to the proposed order.  The court
indicated that it 'would be premature' for Ingram's
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counsel to respond to the proposed order or to
submit any additional filings, presumably including
a second amended petition, until the court
determined whether it had the authority to permit
Ingram to file an amended petition.  (R. 21.)

"On October 28, 2010, the State filed a brief
with the circuit court, reiterating the arguments it
had made at the status conference.  On November 19,
2010, Ingram's counsel filed a reply to the State's
October 28, 2010, brief, also reiterating the
arguments she had made at the status conference.  On
December 1, 2010, the circuit court adopted the
proposed order submitted by the State summarily
dismissing Ingram's first amended petition in its
entirety and denying all of Ingram's pending
motions, including Ingram's request to file a second
amended petition.  In denying Ingram's request to
file a second amended petition, the circuit court
specifically found that it had no authority on
remand to allow Ingram to file a second amended
petition because to do so would be beyond the scope
of the Alabama Supreme Court's remand instructions
and because Rule 32.7(b) prohibits amendments to
petitions after entry of judgment and judgment had
been entered on Ingram's first amended petition on
June 8, 2004.  Ingram filed a timely motion to
reconsider on December 21, 2010, arguing, among
other things, that the circuit court erred in
finding that it had no authority to allow him to
file a second amended petition. With the motion to
reconsider, Ingram also filed his second amended
petition.  The motion to reconsider was denied by
operation of law 30 days after the circuit court's
December 1, 2010, summary dismissal, or on January
3, 2011.  See Loggins v. State, 910 So. 2d 146 (Ala.
Crim. App. 2005) (recognizing motion to reconsider
as a valid postjudgment motion in the context of a
Rule 32 petition, but noting that such a motion does
not extend the circuit court's jurisdiction beyond
30 days after the denial or dismissal of the Rule 32
petition).  Ingram filed a timely notice of appeal
on January 3, 2011."
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Ingram v. State, 103 So. 3d 86, 88-90 (Ala. Crim. App. 2012)
("Ingram VI").  After this Court's reversal in Ingram VI,
Ingram filed a third amended petition for postconviction
relief on November 5, 2012.  The State filed an answer on
December 31, 2012, and on May 20, 2013, the circuit court
issued an order dismissing a portion of the claims raised in
Ingram's third amended petition.  On June 25, 2013, Ingram
filed a fourth amended petition for postconviction relief,
which was followed by the State's answer on August 26, 2013. 
On October 9, 2013, the circuit court issued an order
dismissing one of the claims raised in Ingram's fourth amended 
petition.  Ingram's final amended petition, his fifth, was
filed on December 2, 2013.  The State filed its answer on
December 30, 2013, and on March 21, 2014, the circuit court
issued an order dismissing two of the claims raised in
Ingram's fifth amended petition and granting an evidentiary
hearing on the five remaining claims.  An evidentiary hearing
was held April 3-4, 2014.  On June 28, 2017, the circuit court
issued an order dismissing and/or denying Ingram's remaining
claims.  On October 23, 2017, Ingram filed a second Rule 32
petition seeking an out-of-time appeal from the denial in part
and dismissal in part of his first Rule 32 petition.1 
Ingram's second Rule 32 petition was granted on April 4, 2018,
and this appeal of the circuit court's judgment in his first
Rule 32 petition follows.

In this Court's opinion on direct appeal, it set out the
following facts surrounding Ingram's convictions:

"On July 31, 1993, Ingram, along with Anthony Boyd,
Moneek Marcell Ackles, and Dwinaune Quintay Cox,
kidnapped Gregory Huguley, by force and at gunpoint,
from a public street in Anniston, took him to a
ballpark in a rural area of Talladega County, and,

1Rule 32 counsel for Ingram alleged that, because he was
not a member of the Alabama State Bar, he was ineligible to
enroll in the AlaFile system, and that, as a result, he did
not automatically receive notice of court filings.  Rule 32
counsel alleged that he first learned of the circuit court's
order denying Ingram's first Rule 32 petition after the time
for filing an appeal had lapsed.  The State did not oppose
Ingram's request for an out-of-time appeal.
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while he was pleading for his life, taped him to a
bench, doused him with gasoline, set him on fire,
and burned him to death.  The state's evidence
showed that Ingram was a principal actor in the
murder, wielding the gun and using force to effect
the kidnapping, pouring the gasoline on Huguley, and
lighting the gasoline with a match.  The evidence
also shows that Huguley was abducted and killed
because he failed to pay $200 for crack cocaine sold
to him several days before the murder.  The record
further shows that after Huguley had been set on
fire, the conspirators stood around for
approximately 20 minutes and watched him burn to
death."

Ingram I, 779 So. 2d at 1278 (footnotes omitted).

Standard of Review

Ingram appeals the circuit court's dismissal in part and
denial in part of his petition for postconviction relief
attacking his capital-murder conviction and sentence of death. 
According to Rule 32.3, Ala. R. Crim. P., Ingram has the sole
burden of pleading and proving that he is entitled to relief. 
Rule 32.3, Ala. R. Crim. P., provides:

"The petitioner shall have the burden of
pleading and proving by a preponderance of the
evidence the facts necessary to entitle the
petitioner to relief. The state shall have the
burden of pleading any ground of preclusion, but
once a ground of preclusion has been pleaded, the
petitioner shall have the burden of disproving its
existence by a preponderance of the evidence."

When it reviewed Ingram's claims on direct appeal, this
Court applied a plain-error standard of review and examined
every issue regardless of whether the issue was preserved for
appellate review.  See Rule 45A, Ala. R. App. P.  However, the
plain-error standard does not apply when evaluating a ruling
on a postconviction petition, even when the petitioner has
been sentenced to death.  See Ferguson v. State, 13 So. 3d
418, 424 (Ala. Crim. App. 2008); Waldrop v. State, 987 So. 2d
1186 (Ala. Crim. App. 2007); Hall v. State, 979 So. 2d 125
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(Ala. Crim. App. 2007); Gaddy v. State, 952 So. 2d 1149 (Ala.
Crim. App. 2006).  "The standard of review this Court uses in
evaluating the rulings made by the trial court is whether the
trial court abused its discretion."  Hunt v. State, 940 So. 2d
1041, 1049 (Ala. Crim. App. 2005) (citing Elliott v. State,
601 So. 2d 1118, 1119 (Ala. Crim. App. 1992)).  However,
"[t]he sufficiency of pleadings in a Rule 32 petition is a
question of law.  'The standard of review for pure questions
of law in criminal cases is de novo.  Ex parte Key, 890 So. 2d
1056, 1059 (Ala. 2003).'"  Ex parte Beckworth, 190 So. 3d 571,
573 (Ala. 2013) (quoting Ex parte Lamb, 113 So. 3d 686, 689
(Ala. 2011)).  Further, the circuit court granted Ingram an
evidentiary hearing on some of the claims raised in his
petition.  The circuit court's credibility determinations with
respect to these claims are entitled to great deference:

"'The resolution of ... factual
issue[s] required the trial judge to weigh
the credibility of the witnesses.  His
determination is entitled to great weight
on appeal.... "When there is conflicting
testimony as to a factual matter ..., the
question of the credibility of the
witnesses is within the sound discretion of
the trier of fact. His factual
determinations are entitled to great weight
and will not be disturbed unless clearly
contrary to the evidence."'

"Calhoun v. State, 460 So. 2d 268, 269–70 (Ala.
Crim. App. 1984) (quoting State v. Klar, 400 So. 2d
610, 613 (La. 1981))."

Brooks v. State, 929 So. 2d 491, 495-96 (Ala. Crim. App.
2005).  Last, "[t]his Court may affirm the judgment of the
circuit court for any reason, even if not for the reason
stated by the circuit court."  Acra v. State, 105 So. 3d 460,
464 (Ala. Crim. App. 2012).

With these principles in mind, this Court reviews the
claims raised by Ingram in his brief to this Court.
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I.

Ingram first argues that the circuit court erred in
denying his claims of ineffective assistance of trial counsel. 
Ingram was represented at trial by the Honorable Jeb Fannin,
who now serves as a Talladega District Judge, and Mark Nelson.

"In Strickland v. Washington, 466 U.S. 668, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the United
States Supreme Court set out the test for
determining when counsel's performance is so
inadequate that a defendant's Sixth Amendment right
to counsel is violated. ...

"....

"In its analysis, the Supreme Court defined a
fair trial as one in which 'evidence subject to
adversarial testing is presented to an impartial
tribunal for resolution of issues defined in advance
of the proceeding' and stated that '[t]he right to
counsel plays a crucial role.'  466 U.S. at 685, 104
S. Ct. 2052.  The Supreme Court recognized that a
criminal defendant's right to counsel is the right
to effective assistance of counsel.

"The Strickland Court established the benchmark
for judging any claim of ineffectiveness as 'whether
counsel's conduct so undermined the proper
functioning of the adversarial process that the
trial cannot be relied on as having produced a just
result.'  466 U.S. at 686, 104 S. Ct. 2052. ...

"The Supreme Court then set what has become
known as the Strickland test for judging whether
counsel rendered ineffective assistance:

"'First, the defendant must show that
counsel's performance was deficient. This
requires showing that counsel made errors
so serious that counsel was not functioning
as the "counsel" guaranteed by the Sixth
Amendment.  Second, the defendant must show
that the deficient performance prejudiced
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the defense.  This requires showing that
counsel's errors were so serious as to
deprive the defendant of a fair trial, a
trial whose result is reliable.  Unless a
defendant makes both showings, it cannot be
said that the conviction or death sentence
resulted from a breakdown in the adversary
process that renders the result
unreliable.'

"466 U.S. at 687, 104 S. Ct. 2052.

"The Strickland Court reasoned that, '[i]n any
case presenting an ineffectiveness claim, the
performance inquiry must be whether counsel's
assistance was reasonable considering all the
circumstances.  Prevailing norms of practice as
reflected in American Bar Association standards and
the like ... are guides to determining what is
reasonable, but they are only guides.'  466 U.S. at
688, 104 S. Ct. 2052."

Ex parte Gissendanner, [Ms. 1160762, Jan. 4, 2019] ___ So. 3d
___, ___ (Ala. 2019).

A.

In Ground I of Ingram's Fifth Amended Petition, Ingram
asserted that trial counsel were ineffective during the plea-
negotiation phase of their representation.  On September 15,
1993, Ingram entered into a plea agreement with the State; in
exchange for his cooperation with the investigation and
testifying against his co-defendants, the State agreed to
offer him a guilty plea to murder with a recommended sentence 
of life in prison.  As part of that cooperation, Ingram
acknowledged his role in Huguley's kidnapping and murder. 
Ingram, though, failed to honor the agreement by refusing to
testify at the trial of his co-defendant Boyd.  Ingram pleaded
that he declined to testify primarily because Ackles had told
him "that if they all refused to testify, the State could not
convict any of them, i.e., 'nobody talks, everybody walks.'" 
On March 31, 1995, the State moved to void Ingram's plea
agreement.  The State's motion was granted and Ingram
subsequently stood trial for and was convicted of capital
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murder.

Ingram pleaded in his petition that, given the
overwhelming evidence of his guilt, trial counsel were
ineffective for failing to do more to persuade him to honor
his plea agreement.  Specifically, Ingram asserted that trial
counsel failed to discuss with him the inevitability of his
conviction, failed to arrange for his trusted family members
to meet with him so that they could convince him to honor the
plea agreement, and failed to ask the trial court for more
time to persuade Ingram to honor the plea agreement.  Ingram
asserted that these failures were unreasonable under the
circumstances.

At the evidentiary hearing, Judge Fannin testified that
he had been hopeful Ingram would honor his plea agreement and
that he did not learn of Ingram's intent to refuse to testify
until Boyd's trial.  Upon Ingram's announcing his intent,
Judge Fannin and Nelson met privately with Ingram.  Although
Judge Fannin could not remember specifically, he stated that 
he would have reviewed with Ingram the possible outcomes of a
trial.  Judge Fannin testified that he disagreed with Ingram's
plans and urged him to honor his plea agreement.  Yet,
"[Ingram] was the defendant, and he's so adamant in his
decision, we just can't twist his arm and make him testify." 
(R. 79.)  Judge Fannin could not recall whether he had
considered involving one of Ingram's family members in the
attempt to get Ingram to honor his plea agreement.

Ingram identified two reasons for his decision not to
testify against Boyd.  First, Ingram stated that Ackles
proposed to his co-defendants that, "if everybody be quiet, we
all go home."  (R. 90.)  Second, Ingram explained that he did
not "want to get that label of snitch.  You know, you don't
last in the penitentiary when you get a label like that.  I
didn't never want that label carried on me in the
penitentiary."  (R. 90.)  According to Ingram, he informed his
trial counsel prior to Boyd's trial that he did not intend to
testify and they did not pressure him to change his mind. 
Ingram added that trial counsel never explained to him the
strength of the evidence against him or the likely result of
a trial.  Ingram testified that if trial counsel had explained
to him that his conviction for capital murder as well as
Boyd's were certain, he would have honored the plea agreement. 
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Ingram also stated trial counsel did not engage any of his
family members to speak with him, but that he would have
followed the advice of his sister Carla Ingram or his aunt
Joyce Elston.  Both Carla and Elston testified that, if they
had been contacted, they would have been willing to aid trial
counsel in their attempt to convince Ingram to honor his plea
agreement.

In denying this claim, (C. 948-56), the circuit court
reviewed the colloquy the trial court had conducted with
Ingram about the ramifications of his decision and credited
the testimony of Judge Fannin with respect to trial counsel's
efforts to coax Ingram into honoring the plea agreement.  The
circuit court found trial counsel's actions to be reasonable. 
With respect to Ingram's claim regarding his family members,
the circuit court considered opinions regarding their ability
to influence Ingram as speculative, and found that Ingram had
failed to offer any evidence that the family members would
have been available to meet with Ingram at the time trial
counsel were efforting to change Ingram's mind.  Relatedly,
the circuit court found that there was no evidence offered
that the trial court would have waited on Ingram's family
members to arrive at the courthouse on the day of Boyd's trial
to speak with Ingram, and that Ingram failed to ask Judge
Fannin why he did not seek a continuance from the trial court
for more time to speak with Ingram; thus, Judge Fannin's
reasoning was entitled to a presumption of effectiveness.

On appeal, Ingram raises a number of challenges to the
circuit court's findings on this issue.  Specifically, he
asserts that the circuit court erred in finding trial
counsel's actions reasonable, erred in finding that he had
failed to prove that his trial counsel could have and should
have arranged for him to speak with his sister or aunt, erred
in finding that he had failed to prove that his trial counsel
should have sought more time to speak with him about honoring
the plea agreement, and erred in finding that he had failed to
prove prejudice.

Wading through all of Ingram's specific claims on this
issue is unnecessary, however.  The following finding is fatal
to Ingram's claim:

"Although Ingram testified at the evidentiary
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hearing that, had his counsel done something more --
for example, bring in members of his family to
persuade him to honor the agreement -- he would have
honored the agreement, this Court is not convinced
that there was anything his trial counsel could have
done to persuade him to change his mind."

(C. 952-53; emphasis added.)  In other words, the circuit
court found that Ingram failed to prove that any of the
actions he asserted trial counsel should have undertaken would
have made any difference in the outcome.  Thus, Ingram failed
to prove that he was prejudiced by trial counsel's alleged
ineffectiveness.  "If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient
prejudice, which we expect will often be so, that course
should be followed."  Strickland, 466 U.S. 697.  The circuit
court, as the finder of fact, was free to reject Ingram's
self-serving testimony on this point as well as the testimony
of Carla and Elston.  After all, if Ingram had honored his
plea agreement, he likely faced a sentence of life in prison. 
Yet, Ingram testified that he did not honor his plea
agreement, in part, because he did not "want to get that label
of snitch.  You know, you don't last in the penitentiary when
you get a label like that."  (R. 90.)  Because serving time in
prison was inevitable and Ingram "never" wanted to be known as
a "snitch" in prison, it was reasonable for the circuit court
to conclude that Ingram would not have honored his plea
agreement regardless of trial counsel's actions.

The circuit court's findings of fact are entitled to
great deference and are supported by the record.  Brooks, 929
So. 2d at 495-96 (citations and quotations omitted).  Because
Ingram failed to prove that he was prejudiced by trial
counsel's alleged ineffectiveness, this issue does not entitle
him to any relief.

B.

In Ground III of Ingram's Fifth Amended Petition, Ingram
asserted that trial counsel were ineffective in their
development and presentation of mitigation evidence.  Ingram
alleged in his petition that trial counsel failed to
investigate and present evidence that he suffered from low
cognitive functioning and neurological impairments; evidence
of his substandard living conditions, which exposed him to
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lead and other environmental toxins; evidence of his good
behavior during his pretrial incarceration; and evidence of
his family background.

"'While counsel has a duty to
investigate in an attempt to locate
evidence favorable to the defendant, "this
duty only requires a reasonable
investigation."  Singleton v. Thigpen, 847
F.2d 668, 669 (11th Cir. (Ala.) 1988),
cert. denied, 488 U.S. 1019, 109 S. Ct.
822, 102 L. Ed. 2d 812 (1989) (emphasis
added).  See Strickland, 466 U.S. at 691,
104 S. Ct. at 2066; Morrison v. State, 551
So. 2d 435 (Ala. Cr. App. 1989), cert.
denied, 495 U.S. 911, 110 S. Ct. 1938, 109
L. Ed. 2d 301 (1990).  Counsel's obligation
is to conduct a "substantial investigation
into each of the plausible lines of
defense."  Strickland, 466 U.S. at 681, 104
S. Ct. at 2061 (emphasis added).  "A
substantial investigation is just what the
term implies; it does not demand that
counsel discover every shred of evidence
but that a reasonable inquiry into all
plausible defenses be made."  Id., 466 U.S.
at 686, 104 S. Ct. at 2063.

"'"The reasonableness of
counsel's actions may be
determined or substantially
influenced by the defendant's own
statements or actions.  Counsel's
actions are usually based, quite
properly, on informed strategic
choices made by the defendant and
on information supplied by the
defendant.  In particular, what
investigation decisions are
reasonable depends critically on
such information."'

"Jones v. State, 753 So. 2d 1174, 1191 (Ala. Crim.
App. 1999).
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"'"[T]he scope of the duty to investigate
mitigation evidence is substantially
affected by the defendant's actions,
statements, and instructions.  As the
Supreme Court explained in Strickland, the
issue of what investigation decisions are
reasonable 'depends critically' on the
defendant's instructions ...."  Cummings v.
Secretary, Dep't of Corr., 588 F.3d 1331,
1357 (11th Cir. 2009)."  Cummings v.
Secretary, Dep't of Corr., 588 F.3d 1331,
1357 (11th Cir. 2009).'

"James v. State, 61 So. 3d 357, 364 (Ala. Crim. App.
2010)."

Washington v. State, 95 So. 3d 26, 40-41 (Ala. Crim. App.
2012).  Further,

"'As an initial matter, we "must
recognize that trial counsel is afforded
broad authority in determining what
evidence will be offered in mitigation."
State v. Frazier (1991), 61 Ohio St. 3d
247, 255, 574 N.E.2d 483.  We also
reiterate that post-conviction proceedings
were designed to redress denials or
infringements of basic constitutional
rights and were not intended as an avenue
for simply retrying the case.  [Laugesen ]
v. State, [(1967), 11 Ohio Misc. 10, 227
N.E.2d 663] supra; State v. Lott, [(Nov. 3,
1994), Cuyahoga App. Nos. 66388, 66389,
66390] supra.  Further, the failure to
present evidence which is merely cumulative
to that which was presented at trial is,
generally speaking, not indicative of
ineffective assistance of trial counsel.
State v. Combs (1994), 100 Ohio App. 3d 90,
105, 652 N.E.2d 205.'

"Jells v. Mitchell, 538 F.3d 478, 489 (6th Cir.
2008).
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"'"[C]ounsel is not required to present all
mitigation evidence, even if the additional
mitigation evidence would not have been
incompatible with counsel's strategy.
Counsel must be permitted to weed out some
arguments to stress others and advocate
effectively."  Haliburton v. Sec'y for the
Dep't of Corr., 342 F.3d 1233, 1243–44
(11th Cir. 2003) (quotation marks and
citations omitted); see Herring v. Sec'y,
Dep't of Corr., 397 F.3d 1338, 1348–50
(11th Cir. 2005) (rejecting ineffective
assistance claim where defendant's mother
was only mitigation witness and counsel did
not introduce evidence from hospital
records in counsel's possession showing
defendant's brain damage and mental
retardation or call psychologist who
evaluated defendant pre-trial as having
dull normal intelligence); Hubbard v.
Haley, 317 F.3d 1245, 1254 n.16, 1260 (11th
Cir. 2003) (stating this Court has
"consistently held that there is 'no
absolute duty ... to introduce mitigating
or character evidence'" and rejecting claim
that counsel were ineffective in failing to
present hospital records showing defendant
was in "borderline mentally retarded
range") (brackets omitted) (quoting
Chandler [v. United States], 218 F.3d
[1305] at 1319 [(11th Cir. 2000)]).'

"Wood v. Allen, 542 F.3d 1281, 1306 (11th Cir.
2008).  'The decision of what mitigating evidence to
present during the penalty phase of a capital case
is generally a matter of trial strategy.'  Hill v.
Mitchell, 400 F.3d 308, 331 (6th Cir. 2005)."

Dunaway v. State, 198 So. 3d 530, 547 (Ala. Crim. App. 2009),
rev'd on other grounds by Dunaway v. State, 198 So. 3d 567
(Ala. 2014).

"Although Petitioner's claim is that his trial counsel
should have done something more, we first look at what the
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lawyer[s] did in fact."  Chandler v. United States, 218 F.3d
1305, 1320 (11th Cir. 2000).  During the penalty phase, trial
counsel presented the testimony of seven family members and
one friend.  The witnesses portrayed Ingram as a good,
friendly person.  Ingram was described as a quiet and well-
mannered youth who was always respectful to his mother.  Carla
Parker, Ingram's sister, and Dorothy Ackles, Ingram's mother,
testified that Ingram had been a good student, and a number of
witnesses spoke of Ingram's success in athletics, which came
despite his suffering from a leg malformation that required
his use of leg braces as a small child.  Multiple witnesses
testified to Ingram's positive relationships with their
children and their desire for Ingram to live so that he could
maintain those relationships.  This included Ingram's
relationship with his own daughter, who was an infant at the
time of trial.  The jury was also made aware of Dorothy
Ackles's suffering from brain cancer.  Dorothy Ackles was too
weak to travel to court, so she was permitted to testify
through a videotaped deposition.  Parker testified that she
did not believe her mother could survive the stress of
Ingram's being sentenced to death.

The circuit court made the following findings regarding
trial counsel's mitigation strategy:

"Here, at the evidentiary hearing, Ingram's
trial counsel, Fannin, testified that he and his
co-counsel, Nelson, jointly investigated Ingram's
case.  In so doing, they interviewed witnesses at
the scene of the kidnapping and went to the location
where Ingram and his codefendants burned Huguley. 
Additionally, Fannin explained that he talked to
Ingram's family and Ingram, and, because of the
nature of the case, they thought it would be a good
idea to request a mental evaluation of Ingram, which
evaluation indicated that Ingram did not have any
mental-health issues.  Although his trial counsel
'did not have a good feeling about the penalty
phase' of Ingram’s trial, they hoped that could 'put
on enough mitigation evidence to keep' from having
the death penalty imposed on Ingram. [(R. 58.)]

"According to Fannin, the strategy during
mitigation was to demonstrate that Ingram did not
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have a significant criminal history, that he was a
good child, that he was good in school, that he was
well-liked in his community, that his family loved
him, that his friends loved him, and that he was a
young man when the offense occurred. [(R. 60.)] 
Although Fannin acknowledged that they did not hire
an investigator or a mitigation expert, he stated
that they spoke with Ingram's family members, who
assisted them in obtaining the names of people who
would testify on Ingram's behalf. [(R. 58-59.)]
Fannin, fearing that Ingram's mother's health would
not allow her to testify at Ingram's trial, arranged
for her testimony to be taken by videotaped
deposition.  In her deposition, Ingram's mother
discussed Ingram's background, medical issues, and
educational history, and asked the jury to spare her
son's life.

"As set out above, Fannin and Nelson deployed
this strategy during the penalty phase of Ingram's
trial by calling eight witnesses to testify,
including Ingram's mother's videotaped deposition. 
The testimony from these witnesses touched on each
of the areas that Fannin explained they wanted to
focus on in mitigation.  Counsel's strategy was
successful to a degree, convincing one juror to
recommend a sentence of life without the possibility
of parole."

(C. 966-67.)  The circuit court concluded that "trial counsel
had a reasonable mitigation strategy and investigated that
strategy by interviewing Ingram's family and friends."  (C.
968.)

Ingram raises several arguments on appeal, which this
Court will address in turn.

1.

Ingram first argues that the circuit court found trial
counsel's mitigation investigation reasonable only because it
believed that "the right to effective assistance in developing
and presenting mitigation is violated only when '"defense
counsel have totally failed to conduct [a mitigation]
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investigation."'"  [(C. 959.)] (quoting McWhorter v. State,
142 So. 3d 1195, 1245 (Ala. Crim. App. 2011)) (emphasis
added)."  Ingram's brief, at 35.)  This is a
mischaracterization of the circuit court's findings.  Indeed,
the circuit court found that this was not an instance in which
trial counsel "'totally failed'" to conduct a mitigation
investigation, but it did not state that counsel could be
ineffective only after a total failure to investigate.  (C.
959.)  Instead, the circuit court recognized:

"The type of cases in which courts have granted
claims of ineffective assistance of counsel alleging
that counsel failed to investigate possible
mitigation evidence have generally 'been limited to
those situations in which defense counsel have
totally failed to conduct such an investigation.'"
McWhorter v. State, 142 So. 3d 1195, 1245 (Ala.
Crim. App. 2011) (internal quotations omitted).  As
to claims of ineffective assistance of counsel that
do 'not involve a failure to investigate but,
rather, petitioner's dissatisfaction with the degree
of his attorney's investigation, the presumption of
reasonableness imposed by Strickland will be hard to
overcome.'  Id."

(C. 959; emphasis added).  The foregoing clearly contemplates
the possibility of finding counsel ineffective even in
situations in which counsel engages in a mitigation
investigation.  The circuit court's order properly stated the
law in reviewing claims such as Ingram's.

2.

Ingram argues that trial counsel's "inquiry into Ingram's
background and social history was limited to conversations (of
unknown depth or duration) with two witnesses, Ingram's mother
and sister."  (Ingram's brief, at 37.)  Ingram's assertion
that trial counsel's conversations were "of unknown depth or
duration" ignores that it was his burden, not the State's, to
demonstrate that trial counsel were ineffective.  See Rule
32.3, Ala. R. Crim. P.  To the extent the assertion is true,
it is because Ingram failed to meet his burden of proof on
this matter.  Second, the broader assertion -- that trial
counsel's inquiry into Ingram's background and social history
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was limited to conversations with Ingram's mother and sister
-- is speculative, as it assumes the efforts of Nelson. 
However, the record does not indicate the extent of Nelson's
investigation because Ingram did not call him as a witness.

3.

Ingram argues that the circuit court erred in finding
that trial counsel's investigation was adequate.  Ingram
suggests a number of avenues that should have been pursued by
trial counsel.

a.

Ingram argues that trial counsel failed to investigate
and to present evidence of his academic history.  Ingram
alleged that trial counsel made no effort to speak to Ingram's
teachers or to learn about his academic abilities.  Ingram
asserted in his petition that had trial counsel conducted a
reasonable investigation into his educational history, they
would have learned that he struggled academically, not due to
a lack of effort, but rather due to an inability to learn. 
Also, Ingram asserts, trial counsel would have learned that he
at one time was enrolled in a form of special education, and
that he had been referred in second grade for testing
regarding possible learning disabilities.

The circuit court made the following findings with
respect to Ingram's educational history:

"Regarding their investigation into Ingram's
educational history, Ingram's trial counsel were
only asked if trial counsel had considered
information about Ingram's performance in school, to
which trial counsel responded, "I can't recall.  It
would be in the record if we had" [(R. 60.)]; and
asked whether trial counsel had met with any of
Ingram's teachers or other school personnel, to
which trial counsel responded, "I  can’t remember."
[(R. 60.)]  Ingram’s Rule 32 counsel however, did
not ask trial counsel whether he researched Ingram's
educational history as it relates to any alleged
mental-health issues.
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"Although Ingram did not ask his trial counsel
questions related to Ingram's educational history as
it relates to any alleged mental-health issues,
Ingram did question June Allred -- Ingram's second
grade teacher -- and Glenda Jackson -- his
[Constantine Appalachian Program ("CAP")] teacher --
regarding these allegations.

"Allred testified that, at the time Ingram was
in second grade, she was employed at Johnston
Elementary School in the Anniston City School System
teaching second grade.  Although she did not
remember Ingram, Allred confirmed that she 'filled
out a referral for him to be evaluated for special
services,' to see if Ingram needed 'more additional
help than he gets in the ordinary classroom.' [(R.
127.)]  According to Allred, she referred Ingram to
be evaluated because, she said, 'he was not able to
perform on grade level' -- 'something she seldom did
for second graders.  Allred stated that, at the time
of Ingram's trial she lived in Anniston but Ingram's
trial counsel did not contact her; had they done so
she would have been willing to talk to them.

"On cross-examination, Allred conceded that she
did not specifically remember why she referred
Ingram for testing.  Additionally, Allred explained
that she did not remember that the evaluation
indicated that Ingram was not in need of special
services.  Indeed, the documents Ingram admitted as
Petitioner's Exhibit 3 included a letter dated
December 20, 1978, which letter was titled
'Notification that Student is not Exceptional and
not Eligible for Special Education,' wherein it was
explained that Ingram 'is not in need of special
programs and services as outlined in the state and
federal legislation related to exceptional
students.' (Emphasis in original).

"Glenda Jackson testified that she taught at
Constantine Elementary School from 1982-1984, and
had Ingram as one of her students.  According to
Jackson, Ingram rarely got into trouble, but his
'biggest problem' was that he did not 'finish his
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work, and [she] had to call his mother, and his
mother would come to the school.' [(R. 135.)] 
Jackson explained that the classroom in which she
taught Ingram was a 'combined classroom' for
children 'whose academic level was lower.' [R.
136.)]  Jackson explained that the idea behind the
program was to put students together who were
academically on a similar level as opposed to
putting them together based on age.  Jackson stated
that Ingram was in the fifth grade but was paired
with fourth grade children because his academic
level was on par with fourth grade -- not fifth
grade.  Jackson stated that Ingram struggled in
school.  Jackson, like Allred, testified that
Ingram's trial counsel did not contact her, but, had
they done so, she would have been willing to speak
with them.

"On cross-examination, Jackson confirmed that
the 'combined classroom' approach was not a special
education program.  Jackson, on redirect
examination, explained that the program was for
children who 'did not meet the criteria' for special
education 'according to the testing that's done for
special education kids.' [(R. 143.)]  Jackson
further explained that the program was designed 'to
catch those kids who were not special ed but who
were not on the regular level academically but who
fell in between where they needed added attention,
added help, added assistance so that they excel well
in life.' [(R. 143-44.)]"

(R. 978-81.)  The circuit court found that certain portions of
Jackson's testimony -- that Ingram was not a troublemaker and
that he was well-mannered -- were cumulative to testimony
actually presented during the penalty phase.  "'[F]ailing to
introduce additional mitigation evidence that is only
cumulative of that already presented does not amount to
ineffective assistance.'  Jalowiec v. Bradshaw, 657 F.3d 293,
319 (6th Cir. 2011) (citing Nields v. Bradshaw, 482 F.3d 442,
454 (6th Cir. 2007))."  Stallworth v. State, 171 So. 3d 53, 79
(Ala. Crim. App. 2013).  The circuit court also found that
portions of Allred's and Jackson's testimony that related to
Ingram's academic difficulties conflicted with the penalty-
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phase testimony of Joyce Elston, Carla Parker, and Dorothy
Ackles, who testified to Ingram's succeeding in school.  See
Connor v. Secretary, Florida Dept. of Corrections, 713 F.3d
609, 626 (11th Cir. 2013) (holding trial counsel acted
reasonably in omitting evidence that would have contradicted
other evidence presented at penalty phase).  Finally, the
circuit court found lacking Ingram's evidence that he was
referred for testing for a learning disability and that he was
enrolled in special education:

"Indeed, although Ingram did present evidence
that he was referred for testing in the second grade
for special education, the result of that testing
(as demonstrated by his own exhibit) was that he did
not qualify for special-education classes. 
Additionally, although Ingram alleged that his
'combined classroom' experience with Jackson was a
'form of special education,' Jackson's testimony at
the evidentiary hearing established that the
'combined-classroom' approach was not a form of
special education."

(C. 984.)
b.

Ingram argues that trial counsel failed to investigate
and to present evidence of Ingram's exposure as a child to
lead and other environmental toxins.  Ingram pleaded in his
petition that postconviction counsel had uncovered evidence
that children who lived in the housing projects of Anniston,
Alabama, and New York City, as Ingram had, suffered from lead
poisoning.  Also, postconviction counsel had learned that the
area in Anniston in which Ingram was raised had been
contaminated by polychlorinated biphenyls ("PCBs") as a result
of intentional environmental pollution by chemical companies. 
Ingram asserted that he was at higher risk than most because
his mother consumed clay, which was contaminated by PCBs,
while she was pregnant.  Ingram alleged that exposure to lead
and PCBs can cause a number of health problems, such as
learning difficulties, behavioral problems, and neurological
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impairments.2

The circuit court made the following findings regarding
this claim:

"[T]his claim, as pleaded in his Fifth Amended
Rule 32 petition, does not satisfy the burden of
pleading.  Indeed, the ... allegations are merely
speculative.  That is, Ingram did not allege that he
does in fact suffer from being poisoned by either
lead or PCBs; rather, he alleged only that it is
possible that he was exposed to such substances.  At
the outset of the evidentiary hearing, Ingram's Rule
32 counsel confirmed the speculative nature of this
allegation and conceded that Ingram has never been
tested for exposure to these substances.  Such
speculative allegations are insufficient to
demonstrate that trial counsel were ineffective. 
Additionally, Ingram's allegations do not
demonstrate that his trial counsel knew that Ingram
suffered from a mental health issue at the time of
his trial (in fact, the mental health examination
conducted before trial indicated he did not have
such issues).  Finally, Ingram's allegations include
a one-sentence statement that the result of the
sentencing may have been different if this evidence
were presented during the penalty phase of his
trial, which is merely a bare allegation of
prejudice."

(C. 987-88.)  Ingram has not challenged on appeal the circuit
court's finding that he failed to meet his burden of pleading
this claim.  The circuit court also found, for reasons that
will be discussed more fully herein, that Ingram voluntarily
waived any postconviction relief as to this claim.

2Ingram cited in his petition several scientific articles
in support of this claim.  (C. 572-73.)  The articles were
published in years ranging from 1996 to 2012.  Ingram was
convicted and sentenced in 1995.
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c.

Ingram argues that trial counsel failed to investigate
and to present evidence of his good behavior during his
pretrial incarceration.  At the evidentiary hearing, the State
conceded that Ingram had a good disciplinary record while
awaiting trial.  Ingram asserts that evidence of prison
adaptability is inherently mitigating and that there was no
reasonable, strategic reason for failing to present it during
the penalty phase.

The circuit court acknowledged Judge Fannin's testimony
that, to his recollection, Ingram did not get into trouble
while incarcerated prior to trial.  Yet, Ingram "did not ask
[Judge Fannin] the reason they did not present such
'mitigating evidence' during the penalty phase of Ingram's
trial.  Thus, the record is silent as to the reasoning behind
counsel's actions and '"'the presumption of effectiveness is
sufficient to deny relief on [an] ineffective assistance of
counsel claim.'"'"  (R. 994-95; quoting Broadnax v. State, 130
So. 3d 1232, 1255-56 (Ala. Crim. App. 2013), quoting in turn
Dunaway v. State, 198 So. 3d 530, 547 (Ala. Crim. App. 2009), 
quoting in turn Howard v. State, 239 S.W.3d 359, 367 (Tex.
App. 2007)).  Further, "counsel is not required to present all
mitigation evidence, even if the additional mitigation
evidence would not have been incompatible with counsel's
strategy.  Counsel must be permitted to weed out some
arguments to stress others and advocate effectively." 
McWhorter v. State, 142 So. 3d 1195, 1246 (Ala. Crim. App.
2011) (citations and quotations omitted).  The circuit court
also found that such evidence was minimally mitigating and
would have called attention to the fact that Ingram was
incarcerated while awaiting trial.  (R. 995.)

d.

Ingram argues that trial counsel failed to investigate
and to present evidence of his family background. 
Specifically, Ingram asserts that trial counsel should have
investigated evidence that his mother cohabitated with two
boyfriends who were violent alcoholics and that his childhood
was marked by poverty and violence.

The circuit court made the following findings regarding
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this claim:

"In his petition, Ingram alleged that trial
counsel failed to investigate and present evidence
of Ingram's childhood 'living in housing projects in
Brooklyn, New York,' which was 'substandard' and
possibly 'contaminated with lead'; that, while in
Brooklyn, Ingram 'witnessed many acts and crimes of
violence, and was himself the victim of crimes of
violence' -- specifically, that he had been
'"jumped" by a group of boys' and had to be
hospitalized; and that Ingram witnessed acts of
domestic violence between his mother and two
different live-in boyfriends 'when they became
drunk.'  Ingram, however, failed to prove that his
counsel's performance was deficient when they did
not present this specific evidence of Ingram's
family background to the jury.

"Indeed, the totality of the questions to
Ingram's trial counsel during the evidentiary
hearing regarding Ingram's family background was as
follows:

"[Ingram's Rule 32 Counsel]: What about the
circumstances of his upbringing?

"[Mr. Fannin]: Well, we talked to his
mother about when he was a child and some
of the circumstances of his youth.  I can't
recall what she said, but I remember
talking to her about that.

"[Ingram's Rule 32 Counsel]: Any other
witnesses or sources of information on that
topic outside of her?

"[Mr. Fannin]: His sister may have talked
about his childhood. I can't specifically
recall.

"[Ingram's Rule 32 Counsel]: Would there
have been anyone beside those two?
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"[Mr. Fannin]: Not that I can recall.  I'm
not saying there were not, but I can't
recall.

"[(R. 60-61.)]  Additionally, Fannin conceded that
they did not investigate the presence of
"neurotoxins" in the area in which Ingram grew up.

"Ingram failed to ask his trial counsel whether
he had gained evidence from any of the witnesses
that he had spoken to in preparation for the penalty
phase of Ingram's trial about the specific areas of
Ingram's family background mentioned in Ingram's
Rule 32 petition -- i.e., his witnessing acts of
violence in Brooklyn, his getting 'jumped' by a
group of boys in Brooklyn, his living in
'substandard' housing in Brooklyn, and his
witnessing acts of domestic violence between his
mother and her boyfriends.  Because Ingram's Rule 32
counsel failed to ask his trial counsel whether
trial counsel was aware of these specific aspects of
Ingram's family background, this Court cannot
determine whether Ingram's trial counsel either knew
of these parts of Ingram's background and made a
strategic choice to not present that evidence, or
whether trial counsel did not present this evidence
simply because they did not know of the existence of
these aspects of Ingram's background.  Thus, the
record is silent as to the reasoning behind
counsel's actions and, thus, '"'the presumption of
effectiveness is sufficient to deny relief on [an]
ineffective assistance of counsel claim.'"  Dunaway
v. State, [198] So. 3d [530], [547] (Ala. Crim. App.
2009) (quoting Howard v. State, 239 S.W.3d 359, 367
(Tex. App. 2007)).'  Broadnax v, State, 130 So. 3d
1232, 1255-56 (Ala. Crim. App. 2013).

"Additionally, Ingram failed to prove that he
was prejudiced by his trial counsel's failure to
present this specific evidence of Ingram's family
background.  Indeed, this Court is not convinced
that, even if his trial counsel had presented such
evidence, there would be a reasonable probability
that the 'sentencer ... would have concluded that
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the balance of aggravating and mitigating
circumstances did not warrant death.'  Strickland,
466 U.S. at 695.  For example, although Ingram's
brother, Calvin, and his sister, Carla, testified at
the evidentiary hearing that their mother's
boyfriend -- Walter Davis -- would get into physical
altercations, that testimony would have opened the
door for the State to point out that Ingram's sister
grew up in the same environment but had not
committed a capital murder and, thus, would have
undermined Ingram's mitigation case.  See, e.g.,
Grayson v. Thompson, 257 F.3d 1194, 1227 (11th Cir.
2001) ('The fact that Grayson was the only child to
commit such a heinous crime also may have undermined
defense efforts to use his childhood in
mitigation.').  Such evidence was, at best, a
double-edged sword, and [a]n ineffective assistance
claim does not arise from the failure to present
mitigation evidence where that evidence presents a
double-edged sword."  Reed v. State, 875 So. 2d 415,
437 (Fla. 2004).'"  Washington v. State, 95 So. 3d
26, 53 (Ala. Crim. App. 2012)."

(C. 970-74.)  Additionally, this Court notes that offering
evidence of the alleged violence of Dorothy Ackles's
boyfriends would appear to conflict with trial counsel's
strategy.3  Ingram's mother was too ill to attend his trial,
so trial counsel traveled to her and had her deposition
videotaped to ensure that she was not only heard but also seen
by the jury.  Also, Carla Parker told the jury that she did

3Ingram's specific evidence on the violence of his
mother's boyfriends was limited.  Carla Parker testified only
to one specific incident in which his mother's boyfriend was
drunk and struck her in the face.  She alluded generally to
law enforcement's being summoned on other occasions.  (R. 186-
88.)  Kelvin Ingram, Ingram's brother, testified generally
that his mother's boyfriend was "[v]iolent at times" and that
he and his siblings had "to run down the street a couple
nights" until his mother and law enforcement arrived.  (R.
168-69.)  Joyce Elston testified that Dorothy Ackles and her
boyfriend would "get into it," but she had no knowledge of law
enforcement's involvement in the disputes.  (R. 178-79.)
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not believe her mother could survive the stress of Ingram's
being sentenced to death.  Thus, there is no question that
trial counsel sought to portray Dorothy Ackles as a
sympathetic figure to make her plea of mercy more meaningful.
It seems, then, unreasonable to expect trial counsel also to
malign Dorothy Ackles by offering evidence that she exposed
Ingram and her other children to men Ingram alleged to be
violent alcoholics.  See Whatley v. Warden, Georgia Diagnostic
and Classification Center, 927 F.3d 1150, 1178 (11th Cir.
2019) (holding that offering evidence that petitioner's great-
uncle raped his mother "no doubt conflicts with the mitigation
strategy" of painting a positive picture of his great-uncle,
who raised him).

e.

Ingram argues that trial counsel failed to investigate
and to present evidence from non-family witnesses to further
pursue the themes raised during the penalty phase.  At the
evidentiary hearing, Ingram presented the testimony of friends
who testified to his good character and nonviolent nature.
Schuessler Ware, a former coach of Ingram, testified to
Ingram's athletic talents.  Ingram acknowledges that this
evidence was similar to what was offered by trial counsel, but
argues that the evidence had non-cumulative value because it
came from witnesses outside of his family and, in Ware's case,
from a respected member of the community.

Ingram has cited no authority in his brief to support his
assertion that this evidence should not be considered
cumulative merely because it came from friends instead of
family members.  Again, "'failing to introduce additional
mitigation evidence that is only cumulative of that already
presented does not amount to ineffective assistance.' 
Jalowiec v. Bradshaw, 657 F.3d 293, 319 (6th Cir. 2011)
(citing Nields v. Bradshaw, 482 F.3d 442, 454 (6th Cir.
2007))."  Stallworth, 171 So. 3d at 79 (Ala. Crim. App. 2013).

4.

The circuit court's findings of fact regarding the
reasonableness of trial counsel's investigation and
presentation of mitigation evidence are supported by the
record.  Based on those findings, the circuit court determined
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that Ingram failed to carry his burden to prove that trial
counsel were ineffective.  This Court finds no error in the
circuit court's application of the law to its findings of
fact.  As such, this issue does not entitle Ingram to any
relief.

5.

Ingram also argues that the circuit court erred in its
weighing of the newly-presented mitigation evidence.  Ingram
asserts that a reviewing court must reweigh the aggravating
evidence against the totality of mitigating evidence -- both
the evidence adduced at trial and the evidence offered in the
postconviction proceeding.  See Williams v. Taylor, 529 U.S.
362, 397-98 (2000).  Ingram argues that the circuit court
erroneously "sub-divided Ingram's mitigation into discrete
categories ... and declared each category individually
insufficient to establish prejudice.  (Ingram's brief, at 42.) 
Correctly analyzed, Ingram argues, the totality of his
mitigation evidence demonstrates that he was prejudiced by
trial counsel's alleged ineffectiveness.

This Court disagrees with Ingram's view of the circuit
court's treatment of the totality of the mitigating evidence. 
While it is true that the circuit court addressed Ingram's
specific categories of mitigation individually, it is not
clear that the circuit court's handling of the totality of the
mitigation evidence was erroneous.  Indeed, before presenting
its findings of fact and conclusions of law regarding Ingram's
claims of ineffective assistance of counsel during the penalty
phase, the circuit court stated that it had "consider[ed] the
evidence presented at trial in both the guilt phase and
penalty phase of Ingram's trial and the evidence presented in
the evidentiary hearing."  (C. 964.)

To the extent Ingram asks this Court to reweigh the
totality of the mitigation evidence, Ingram has failed to
establish that he was prejudiced by trial counsel's alleged
ineffectiveness in the penalty phase.  Initially, this Court
notes that the circuit court found, and this Court agrees,
that much of the mitigation that Ingram pleaded trial counsel
should have investigated and presented was either
insufficiently supported by evidence at the evidentiary
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hearing, or was cumulative to or contradicted evidence
actually presented during the penalty phase.  In other words,
in assessing the totality of the mitigating evidence, there
was little to add from Ingram's postconviction proceedings. 
Additionally, this Court agrees with the circuit court's
assessment that "trial counsel had a difficult task during
their penalty-phase presentation."  (C. 964.)  The circuit
court stated:

"Indeed, the very jury they had to persuade to
sentence Ingram to life imprisonment without the
possibility of parole had just convicted Ingram of
a capital offense, in which the State's evidence
established that Ingram and his codefendants
kidnapped Gregory Huguley by force and at gunpoint;
took him to a ball park; and, while he was pleading
for his life, duct taped him to a bench, doused him
with gasoline, and set him on fire.  Ingram and his
codefendants then watched Gregory Huguley burn to
death for approximately 20 minutes."

(C. 964.)  Two aggravating circumstances were found to exist
-- that the capital offense was committed while the defendant
was engaged in the commission of, or an attempt to commit, or
flight after committing, or attempting to commit a kidnapping
and that the capital offense was especially heinous, atrocious
or cruel, compared to other capital offenses.  After weighing
the State's strong case of aggravation against the totality of
the mitigating evidence offered at trial and proven by Ingram
during his postconviction proceedings, this Court concludes
that Ingram failed to demonstrate that there was a reasonable
probability that the outcome of his penalty phase would have
been different.

Regardless, the circuit court found that Ingram's trial
counsel were not ineffective in the penalty phase.  This Court
has found no error in the circuit court's judgment.  Thus, any
error in the circuit court's analysis of prejudice would be
harmless.  See Strickland, 466 U.S. at 697 (holding that
"there is no reason for a court deciding an ineffective
assistance claim ... to address both components of the inquiry
if the defendant makes an insufficient showing on one").  As
such, this issue does not entitle Ingram to any relief.
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II.

Ingram argues that the circuit court erred in denying his
allegations that trial counsel were ineffective for failing to
investigate and to present evidence of neurological
impairments as a result of Ingram's alleged exposure to lead
and PCBs.  The circuit court found these allegations to be
speculative.  Ingram, though, argues that this decision was
erroneous in light of the circuit court's denying him funds
for expert assistance to develop, to plead, and to prove these
allegations.

Ingram sought in the circuit court $4,000 to retain a
mental-health expert who specializes in neuropsychological
assessments; $5,000 to retain a forensic psychologist or
psychiatrist; and $3,500 to retain Pamela Blume Leonard, a
social worker with expertise in social history investigations
in capital cases.  (Mandamus, Attachment 7.)4  Ingram's motion
asserted that he had been exposed as a child to lead and other
heavy metals, as well as PCBs, and that he could not fully
develop additional facts and testimony without funds for
expert assistance.  The circuit court denied Ingram's motion
without explanation.  Ingram proposes on appeal two
alternative theories for relief.

First, Ingram argues that the circuit court's decision to
deny him funds for expert assistance was questionable. 
Although Ingram concedes that the circuit court's decision
denying him funds for expert assistance comports with the
"most natural reading" of James v. State, 61 So. 3d 357 (Ala.
Crim. App. 2010), Ingram argues that the circuit court's
denial is "out of step with Supreme Court jurisprudence,"
which seeks to ensure "that full factual development of a
claim takes place in state court channels."  (Ingram's brief,
at 51; citing Martinez v. Ryan, 566 U.S. 1 (2012), and Keeney
v. Tamayo-Reyes, 504 U.S. 1 (1992)). 

4Many of the documents relevant to this claim and the
claim to follow are not included in the record on appeal. 
They are, however, included as attachments to Ingram's
mandamus petition filed with this Court on March 25, 2014. 
See Ex parte Robert Shawn Ingram, CR-13-0898.
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In James, this Court stated:

"'Because the law is clear that Rule 32 petitioners
are not entitled to funds to hire experts to assist
in postconviction litigation, ex parte or otherwise,
the trial court did not err in denying the motion.
Boyd v. State, 913 So. 2d 1113 (Ala. Crim. App.
2003).'  Johnson v. State, [Ms. CR–05–1805, Sept.
28, 2007] ___ So. 3d ___, ___ (Ala. Crim. App.
2007), [vacated on other grounds by Johnson v.
Alabama, 137 S. Ct. 2292 (2017)].  See also Bush v.
State, [92 So. 3d 121] (Ala. Crim. App. 2009);
Burgess v. State, 962 So. 2d 272 (Ala. Crim. App.
2005); Boyd v. State, 913 So. 2d 1113 (Ala. Crim.
App. 2003); Williams v. State, 783 So. 2d 108 (Ala.
Crim. App. 2000); Ford v. State, 630 So. 2d 111
(Ala. Crim. App. 1991); Hubbard v. State, 584 So. 2d
895 (Ala. Crim. App. 1991).

"'Contrary to McGahee's assertions,
the trial court was not obliged to allow
him to proceed ex parte in his request for
funds to pursue his postconviction claims.
McGahee's reliance on Ake v. Oklahoma[, 470
U.S. 68, 105 S. Ct. 1087, (1985)] is
misplaced because postconviction
proceedings pursuant to Rule 32, Ala. R.
Crim. P., are not criminal in nature.
McGahee, himself, pursued this
discretionary legal action against the
State of Alabama, and the action is civil
in nature.  See Hamm v. State, 913 So. 2d
460, 471 (Ala. Crim. App. 2002), and cases
cited therein.  This Court held that the
fundamental fairness mandated by the Due
Process Clause does not require the trial
court to approve funds for experts at a
postconviction proceeding.  Hubbard v.
State, 584 So. 2d 895, 900 (Ala. Crim. App.
1991).  Moreover, this Court has
specifically held that Ake is not
applicable in postconviction proceedings.
Ford v. State, 630 So. 2d 111, 112 (Ala.
Crim. App. 1991), aff'd, 630 So. 2d 113
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(Ala. 1993).  See also Williams v. State,
783 So. 2d 108 (Ala. Crim. App. 2000),
aff'd, 662 So. 2d 929 (Ala. 1992) (table).

"'McGahee's reliance on Ex parte
Moody, 684 So. 2d 114 (Ala. 1996), is
misplaced.  In Moody, the Alabama Supreme
Court held that "an indigent criminal
defendant is entitled to an ex parte
hearing on whether expert assistance is
necessary, based on the Fifth, Sixth, and
Fourteenth Amendments to the United States
Constitution." 684 So. 2d at 120.  As
discussed above, for purposes of this
proceeding, McGahee is not "an indigent
criminal defendant."  Instead, he is a
convicted capital murderer who, in Rule 32
proceedings, is a civil petitioner with the
burden of proving that he is entitled to
relief on the grounds alleged in the
petition he filed.  Moody does not support
McGahee's argument here.  McGahee is not
entitled to any relief on this claim of
error.  The trial court did not err when it
denied an ex parte hearing on McGahee's
request for funds.'

"McGahee v. State, 885 So. 2d 191, 229 (Ala. Crim.
App. 2003)."

James, 61 So. 3d at 383.  See also White v. State, [Ms. CR,
April 12, 2019] ___ So. 3d ___, ___ (Ala. Crim. App. 2019)
("'Since a post-conviction petitioner does not have a
constitutional right to appointed counsel ... there is no
constitutional obligation to provide post-conviction counsel
with investigative resources ....  Where no constitutional
right is implicated, the decision to appoint an expert, or to
authorize funds to hire an expert, rests within the sound
discretion of the circuit court.'" (quoting People v.
Richardson, 189 Ill. 2d 401, 422, 245 Ill. Dec. 109, 727
N.E.2d 362, 375 (2000))).

The cases on which Ingram relies involve federal habeas
proceedings and do not apply to state postconviction
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proceedings.  The circuit court committed no error in denying
Ingram's motions for funds for experts to assist in the
postconviction proceedings.

In the alternative, Ingram argues that if the circuit
court's decision was not erroneous, then the circuit court
should have declined to entertain Ingram's claims.  Ingram
asserts that it "should have been obvious to the circuit court
both that nothing resembling a fully developed factual record
could be made without access to experts, and that a proper
Strickland analysis was impossible."  (Ingram's brief, at 53.) 
Thus, Ingram argues, "it was error for the circuit court to
reach and resolve the merits."  (Ingram's brief, at 53.)

As a point of clarification, the circuit court did not
deny Ingram's claim based on its merits.  Instead, the claim
was dismissed because Ingram failed to meet his burden of
pleading the claim.  (C. 987.)  The circuit court also found
that Ingram waived the claim based on his refusal to make
himself available to the State for a mental examination.  (C.
987-93.)

In any case, this particular argument is not properly
before this Court.  Ingram did not assert below that the
circuit court should refrain from ruling on this particular
claim of ineffective assistance of counsel.  Therefore, this
argument is not preserved for appellate review.  See Boyd v.
State, 913 So. 2d 1113, 1123 (Ala. Crim. App. 2003) ("The
general rules of preservation apply to Rule 32 proceedings."
(citations omitted)).  As such, this issue does not entitle
Ingram to any relief.

III.

Ingram argues that the circuit court erred in finding
that he waived his claim that trial counsel were ineffective
for failing to investigate and to present evidence that he
suffered from neurological impairments as a result of exposure
as a child to lead and PCBs.  Ingram asserts that he did not
waive this claim, but "had it stripped from him by the circuit
court as a sanction for refusing to submit to an unlawful
State-sponsored mental health evaluation."  (Ingram's brief,
at 55.)

35



According to Ingram, "it was clear that development of
the most important, probative and persuasive evidence in
support of his claim[s] would require assistance from experts
in other disciplines, i.e., individuals with advanced
professional training and experience in, e.g., psychiatry,
neuropsychology, and/or neurology."  (Ingram's brief, at 55.) 
Thus, Ingram moved on several occasions for funds for expert
assistance.  Ingram's motions were denied.  Nevertheless,
Ingram was able to obtain the assistance of two experts, both
of whom offered their services pro bono.

One month prior to Ingram's scheduled evidentiary
hearing, he submitted to the circuit court a witness list and
an updated exhibit list.   The witness list identified his two
expert witnesses -- Russell Stetler and Dr. Deborah Denno. 
(Mandamus, Attachment 12.)  Among the exhibits were maps of
Ingram's childhood residences and a local chemical plant, and
affidavits from Stetler and Dr. Denno.  (Mandamus, Attachment
13.)  Stetler's affidavit indicated that he intended to offer
evidence regarding the prevailing standards of a mitigation
investigation at the time of Ingram's trial.  The affidavit
included Stetler's opinions regarding the standard of care in
capital mental-health evaluations and a trial counsel's duty
to investigate potential exposure to lead and other
neurotoxins in 1995.  Dr. Denno's affidavit indicated that she
intended to present evidence regarding the cognitive and
behavioral effects of early exposure to lead.

The State, in turn, moved the circuit court to grant the
State's mental-health expert access to Ingram to prepare for
and possibly rebut any mental-health testimony offered by
Ingram's experts at the upcoming hearing.  (Mandamus,
Attachment 1.)  Ingram objected to the State's motion, arguing
that there was no provision under Rule 32, Ala. R. Crim. P.,
for the State to demand access, and that granting access might
compromise Ingram's constitutional rights to silence, to
counsel, and to a reliable review of his death sentence. 
(Mandamus, Attachment 2.)  Additionally, Ingram argued that
there was no need for rebuttal evidence because Ingram had
never been granted funds for an expert evaluation of his own
and neither of his experts had conducted an evaluation or
intended to offer evidence regarding his competency to stand
trial, his mental state at the time of the offense, or his
present mental state.  The circuit court granted the State's
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motion.  (Mandamus, Attachment 3.)

Ingram filed a petition for a writ of mandamus with this
Court, asking this Court to direct the circuit court to vacate
its order granting the State access to him.  On March 27,
2014, this Court denied Ingram's petition.  Ex parte Ingram,
CR-13-0898.  Ingram then sought relief from the Alabama
Supreme Court.  On April 3, 2014, the Alabama Supreme Court
likewise denied Ingram's petition.  Ex parte Ingram, No.
1130691.

At the beginning of the evidentiary hearing, the State
informed the circuit court that Ingram had "refused to
cooperate with our expert at the time under advice of
counsel."  (R. 7.)  The State moved "to exclude all of the
claims that concern mental health."  (R. 8.)  Rule 32 counsel
acknowledged that he had advised Ingram to be non-compliant. 
The circuit court ruled that, due to Ingram's refusal to
cooperate, he would be precluded from presenting any evidence
"that would involve mental impairment."  (R. 13.)

On appeal, Ingram challenges the circuit court's finding
that he waived his claim that trial counsel were ineffective
for failing to investigate and to present evidence that he
suffered from neurological impairments as a result of exposure
as a child to lead and PCBs.  In support of his claim
regarding the finding of waiver, he argues that the circuit
court erred by granting the State's motion for access to him
and by excluding his evidence at the evidentiary hearing. 
Yet, waiver was an alternative holding; the circuit court also
dismissed this particular claim because it was insufficiently
pleaded in Ingram's petition.  (C. 987.)  Because this claim
was insufficiently pleaded, Ingram was not entitled to an
opportunity to present evidence in support of it.  See Boyd,
913 So. 2d at 1125 ("After facts are pleaded, which, if true,
entitle the petitioner to relief, the petitioner is then
entitled to an opportunity, as provided in Rule 32.9, Ala. R.
Crim. P., to present evidence proving those alleged facts."
(some emphasis added)).  Thus, there was no error in the
circuit court's preventing Ingram from presenting evidence in
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support of this insufficiently pleaded claim.5

Moreover, Ingram has not challenged the circuit court's
finding that this specific claim was insufficiently pleaded. 
This Court has held that the failure to challenge an
alternative holding results in a waiver of the issue on
appeal.  See Jackson v. State, 127 So. 3d 1251, 1255-56 (Ala.
Crim. App. 2010), and the cases cited therein.  As such,
Ingram has waived on appeal his claim that trial counsel were
ineffective for failing to investigate and to present evidence
that he suffered from neurological impairments as a result of
exposure as a child to lead and PCBs.

IV. 

Ingram argues that the circuit court erred denying his
claim that he was denied his right to have a jury determine
the facts increasing the prescribed range of penalties to
which he was exposed.  Ingram asserts that because Alabama's
capital-sentencing scheme allows for the trial court to weigh
the aggravating and mitigating factors and to impose a
sentence of life or death, the scheme violates the holdings of
Apprendi v. New Jersey, 530 U.S. 466 (2000), Ring v. Arizona,
536 U.S. 584 (2002), and Hurst v. Florida, 136 S. Ct. 616
(2016).  The circuit court dismissed this claim as being
insufficiently pleaded and without merit.  (C. 292-93.)

In Ex parte Bohannon, 222 So. 3d 525 (Ala. 2016), the
Alabama Supreme Court held that Alabama's capital-sentencing
scheme was consistent with the holdings of Apprendi, Ring, and
Hurst:

"As previously recognized, Apprendi holds that any
fact that elevates a defendant's sentence above the
range established by a jury's verdict must be
determined by the jury.  Ring holds that the Sixth
Amendment right to a jury trial requires that a jury
'find an aggravating circumstance necessary for
imposition of the death penalty.'  Ring, 536 U.S. at

5Also, Ingram can show no infringement of a constitutional
right based on the circuit court's granting the State's motion
for access as no examination ever occurred.
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585.  Hurst applies Ring and reiterates that a jury,
not a judge, must find the existence of an
aggravating factor to make a defendant
death-eligible.  Ring and Hurst require only that
the jury find the existence of the aggravating
factor that makes a defendant eligible for the death
penalty -- the plain language in those cases
requires nothing more and nothing less. 
Accordingly, because in Alabama a jury, not the
judge, determines by a unanimous verdict the
critical finding that an aggravating circumstance
exists beyond a reasonable doubt to make a defendant
death-eligible, Alabama's capital-sentencing scheme
does not violate the Sixth Amendment."

Bohannon, 222 So. 3d at 532.

The Alabama Supreme Court has considered and rejected
Ingram's claim.  See id.; see also Wimbley v. State, 238 So.
3d 1268 (Ala. Crim. App. 2016).  The circuit court did not err
in dismissing this claim.  See Rule 32.7(d), Ala. R. Crim. P. 
As such, this claim does not entitle Ingram to any relief.

V.

Ingram argues that the circuit court erred in denying his
allegations that he received ineffective assistance of
appellate counsel.  In Ground IV of Ingram's Fifth Amended
Petition, Ingram asserted that appellate counsel were
ineffective for failing to raise meritorious challenges to his
death sentence based on facts appearing on the face of the
record.  Specifically, Ingram asserted that appellate counsel
were ineffective for failing to raise claims that his rights
were violated by the jury's failing to find, unanimously and
beyond a reasonable doubt, all elements which rendered him
eligible for a death sentence; and by the jury's failing to
make unanimously the ultimate weighing devision which resulted
in his death sentence.  The circuit court denied this claim as
being without merit.

In Reeves v. State, 226 So. 3d 711 (Ala. Crim. App.
2016), this Court stated:

"'The standards for determining whether
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appellate counsel was ineffective are the same as
those for determining whether trial counsel was
ineffective.'  Jones v. State, 816 So. 2d 1067, 1071
(Ala. Crim. App. 2000), overruled on other grounds,
Brown v. State, 903 So. 2d 159 (Ala. Crim. App.
2004).  'The process of evaluating a case and
selecting those issues on which the appellant is
most likely to prevail has been described as the
hallmark of effective appellate advocacy.'  Hamm v.
State, 913 So. 2d 460, 491 (Ala. Crim. App. 2002). 
As this Court explained in Thomas v. State, 766 So.
2d 860 (Ala. Crim. App. 1998), aff'd, 766 So. 2d 975
(Ala. 2000), overruled on other grounds, Ex parte
Taylor, 10 So. 3d 1075 (Ala. 2005):

"'As to claims of ineffective
appellate counsel, an appellant has a clear
right to effective assistance of counsel on
first appeal.  Evitts v. Lucey, 469 U.S.
387, 105 S. Ct. 830, 83 L. Ed. 2d 821
(1985).  However, appellate counsel has no
constitutional obligation to raise every
nonfrivolous issue.  Jones v. Barnes, 463
U.S. 745, 103 S. Ct. 3308, 77 L. Ed. 2d 987
(1983).  The United States Supreme Court
has recognized that "[e]xperienced
advocates since time beyond memory have
emphasized the importance of winnowing out
weaker arguments on appeal and focusing on
one central issue if possible, or at most
on a few key issues."  Jones v. Barnes, 463
U.S. at 751–52, 103 S. Ct. 3308.  Such a
winnowing process "far from being evidence
of incompetence, is the hallmark of
effective advocacy."  Smith v. Murray, 477
U.S. 527, 536, 106 S. Ct. 2661, 91 L. Ed.
2d 434 (1986).  Appellate counsel is
presumed to exercise sound strategy in the
selection of issues most likely to afford
relief on appeal.  Pruett v. Thompson, 996
F.2d 1560, 1568 (4th Cir. 1993), cert.
denied, 510 U.S. 984, 114 S. Ct. 487, 126
L. Ed. 2d 437 (1993).  One claiming
ineffective appellate counsel must show
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prejudice, i.e., the reasonable probability
that, but for counsel's errors, the
petitioner would have prevailed on appeal.
Miller v. Keeney, 882 F.2d 1428, 1434 and
n.9 (9th Cir. 1989).'

"766 So. 2d at 876."

Reeves, 226 So. 3d at 745-46.

Ingram's claim is, in effect, a claim that appellate
counsel were ineffective for failing to raise an Apprendi
claim.  Judge Fannin, who also served as appellate counsel,
was asked at the evidentiary hearing whether he had considered
raising an issue on appeal based on Apprendi.  Judge Fannin
answered, "I can't recall.  I don't remember that, and I don't
even know if we had known about that ruling in Apprendi at
that time.  I just can't remember."  (R. 63-64.)

Apprendi was decided by the Supreme Court of the United
States on June 26, 2000 -- three days after the Alabama
Supreme Court affirmed Ingram's conviction and sentence.  "The
well-settled rule of [the Alabama Supreme] Court precludes
consideration of arguments made for the first time on
rehearing."  Water Works and Sewer Bd. Of City of Selma v.
Randolph, 833 So. 2d 604 (Ala. 2002) (citing Ex parte Lovejoy,
790 So. 2d 933, 938–39 (Ala. 2000)).  Consequently, if
appellate counsel had raised this claim in his brief on
rehearing, it would not have been considered.  And, as
discussed herein, the claim would have been without merit even
if it had been raised.  Appellate counsel cannot be held
ineffective for failing to raise a meritless claim.  See
Jackson v. State, 133 So. 3d 420, 453 (Ala. Crim. App. 2009)
("'[B]ecause the underlying claims have no merit, the fact
that Magwood's lawyer did not raise those claims cannot have
resulted in any prejudice to Magwood.'" (quoting Magwood v.
State, 689 So. 2d 959, 974 (Ala. Crim. App. 1996))).

Accordingly, the judgment of the circuit court is
affirmed.

AFFIRMED.

McCool and Minor, JJ., concur.  Kellum, J., concurs in
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the result.  Cole, J., recuses.
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