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Anited States Court of Appeals
for the Ffifth Civcuit

No. 22-70006

BRENT RAY BREWER,
Petitioner— Appellant,
Versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 2:15-CV-50

ON PETITION FOR REHEARING

Before JONES, OLDHAM, and WILSON, Circust Judges.

PER CURIAM:

IT IS ORDERED that the petition for rehearing is DENIED.
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Enclosed 1is an order entered in this case.

Sincerely,
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e.g., Regents, 140 S. Ct. at 1906-07 (reject-
ing Government’s invocation of “prosecuto-
rial discretion”); Texas v. United States,
809 F.3d 134, 163-70 (5th Cir. 2015)
(same), aff'd by equally divided court, 579
U.S. 547, 136 S.Ct. 2271, 195 L.Ed.2d 638
(2016) (per curiam) (mem.); Citizens for
Resp. & Ethics in Washington v. FEC, 55
F.4th 918, 929 (D.C. Cir. 2022) (en banc)
(Millett, J., dissenting) (“To begin with,
affixing a brief invocation of prosecutorial
discretion to lengthy substantive analyses
in statements of reasons has become com-
monplace in Commission proceedings. This
court errs in allowing those brief invoca-
tions to broadly insulate dismissal deci-
sions from judicial review.”). Unchecked,
such invocations of “prosecutorial discre-
tion” distort the rule of law. We should
have seen through the Board’s machina-
tions in this case. I respectfully dissent.

O ¢ KEY NUMBER SYSTEM

—“Hnms=

Brent Ray BREWER, Petitioner—
Appellant,

V.

Bobby LUMPKIN, Director, Texas De-
partment of Criminal Justice, Correc-
tional Institutions Division, Respon-
dent—Appellee.

No. 22-70006

United States Court of Appeals,
Fifth Circuit.

FILED April 27, 2023

Background: Following affirmance of his
capital murder conviction and death sen-
tence, 2011 WL 5881612, state prisoner
filed petition for writ of habeas corpus.
The United States District Court for the

Northern District of Texas, Matthew J.
Kacsmaryk, J., 2022 WL 398414, adopted
report and recommendation of Lee Ann
Reno, United States Magistrate Judge,
2021 WL 6845600, and denied petition. Pe-
titioner filed application for certificate of
appealability (COA).

Holdings: The Court of Appeals, Jones,
Circuit Judge, held that:

(1) jurists of reason could not disagree
with district court’s resolution of peti-
tioner’s claim that he was denied effec-
tive assistance as result of counsel’s
failure to object to state’s expert’s fu-
ture dangerousness testimony;

(2) jurists of reason could not disagree
with district court’s resolution of peti-
tioner’s claim that he was denied effec-
tive assistance as result of counsel’s
failure to rebut state expert’s testimo-
ny;

(3) jurists of reason could not disagree
with district court’s resolution of peti-
tioner’s claim that he was denied effec-
tive assistance as result of counsel’s
failure to investigate potentially miti-
gating evidence or prepare effective
mitigation defense; and

(4) jurists of reason could not disagree
with district court’s resolution of peti-
tioner’s claim that he was denied effec-
tive assistance as result of counsel’s
failure to adequately investigate and
rebut state’s evidence of his future
dangerousness.

Application denied.

1. Habeas Corpus €=818

To obtain certificate of appealability
(COA), habeas petitioner must demon-
strate that reasonable jurists would find
district court’s assessment of constitutional
claims debatable or wrong. 28 U.S.C.A.
§ 2253(e)(2).
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2. Habeas Corpus ¢=818

Grant or denial of certificate of ap-
pealability (COA) turns not on ultimate
merits of habeas petitioner’s claims, but on
whether threshold inquiry into their un-
derlying merit finds claims debatable. 28
U.S.C.A. § 2253(c)(2).

3. Habeas Corpus ¢=450.1

To obtain federal habeas relief, state
prisoner must show that state court’s rul-
ing was so lacking in justification that
there was error well understood and com-
prehended in existing law beyond any pos-
sibility for fairminded disagreement. 28
U.S.C.A. § 2254(d).

4. Habeas Corpus &753

Federal court may review habeas peti-
tioner’s claim based solely on state court
record. 28 U.S.C.A. § 2254.

5. Criminal Law ¢=1881

To establish that he was denied con-
stitutionally effective assistance of counsel,
defendant must demonstrate that (1) coun-
sel’s representation fell below objective
standard of reasonableness and (2) there is
reasonable probability that prejudice re-
sulted. U.S. Const. Amend. 6.

6. Criminal Law ¢=1871

To establish ineffective assistance of
counsel, defendant must overcome pre-
sumption that, under circumstances, chal-
lenged action might be considered sound
trial strategy. U.S. Const. Amend. 6.

7. Criminal Law &=1883

To show prejudice, defendant alleging
ineffective assistance of counsel must show
that there is reasonable probability that,
but for counsel’s unprofessional errors,
proceeding’s result would have been differ-
ent; this requires substantial, not just con-
ceivable, likelihood of different result.
U.S. Const. Amend. 6.

8. Habeas Corpus &=486(1), 773

Federal court’s review of state court’s
adjudication on merits of ineffective assis-
tance of counsel claim is doubly deferential
because court takes highly deferential look
at counsel’s performance under Strickland
through Antiterrorism and Effective Death
Penalty Act’'s (AEDPA) deferential lens.
U.S. Const. Amend. 6; 28 U.S.C.A.
§ 2254(d).

9. Habeas Corpus =818

Habeas petitioner failed to make sub-
stantial showing that jurists of reason
could disagree with district court’s resolu-
tion of his claim that he was denied effec-
tive assistance of counsel as result of coun-
sel’s failure to object to state’s expert’s
testimony at resentencing hearing that he
constituted future threat to society, and
thus issuance of certificate of appealability
(COA) was not warranted, even though
expert’s future dangerousness testimony
was found inadmissible in another proceed-
ing one year later; expert had been al-
lowed to testify in at least 16 Texas judi-
cial proceedings on special issue of future
dangerousness, including petitioner’s trial,
and counsel reasonably strategized to pre-
vent expert from testifying by attacking
his methodology at evidentiary hearing.
U.S. Const. Amend. 6; 28 U.S.C.A.
§ 2253(¢)(2).

10. Habeas Corpus =818

Habeas petitioner failed to make sub-
stantial showing that jurists of reason
could disagree with district court’s resolu-
tion of his claim that he was denied effec-
tive assistance of counsel as result of
counsel’s failure to rebut state’s expert’s
testimony at sentencing hearing that he
constituted future threat to society with
alternative expert opinion, and thus issu-
ance of certificate of appealability (COA)
was not warranted; state would likely have
attacked defense expert’s evaluation,
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which would reflected poorly on petitioner
and distracted from his attack on state’s
expert, defense effectively rebutted state
expert’s testimony, and jury heard sub-
stantial evidence of petitioner’s violent epi-
sodes and eyewitness accounts of grue-
some murder. U.S. Const. Amend. 6; 28
U.S.C.A. § 2253(c)(2).

11. Criminal Law &=1891

Sixth Amendment requires defense
counsel to make reasonable investigations
into potential mitigating evidence or to
make reasonable decision that makes par-

ticular investigations unnecessary. U.S.
Const. Amend. 6.

12. Habeas Corpus &=818

Habeas petitioner failed to make
substantial showing that jurists of reason
could disagree with district court’s reso-
lution of his claim that he was denied ef-
fective assistance of counsel as result of
counsel’s failure to investigate potentially
mitigating evidence or prepare effective
mitigation defense at his resentencing
hearing in death penalty case, and thus
issuance of certificate of appealability
(COA) was not warranted; district court
concluded that unoffered mitigating evi-
dence would have been cumulative of evi-
dence already presented, that expert
mental health evaluation would have been
unnecessary and even harmful to peti-
tioner’s case, and that there was no sub-
stantial likelihood that mental health
evaluation or additional evidence would
have influenced jury’s decision. U.S.
Const. Amend. 6; 28 U.S.C.A.
§ 2253(c)(2).

13. Habeas Corpus =818

Habeas petitioner failed to make sub-
stantial showing that jurists of reason
could disagree with district court’s resolu-
tion of his claim that he was denied effec-
tive assistance of counsel as result of
counsel’s failure to adequately investigate

and rebut state’s evidence of his future
dangerousness at resentencing hearing in
his capital murder case, and thus issuance
of certificate of appealability (COA) was
not warranted; district court found that
counsel reasonably decided to rely upon
prosecution witnesses’ trial testimony
when deciding not to interview them prior
to hearing, and that decision to put peti-
tioner on stand to show his remorse, em-
pathy, and non-violence during incarcera-
tion, rather than to quibble with minor
details of witnesses’ testimony, was emi-
nently reasonable. U.S. Const. Amend. 6;
28 U.S.C.A. § 2253(c)(2).

Appeal from the United States District
Court for the Northern District of Texas,
USDC No. 2:15-CV-50, Matthew Joseph
Kaesmaryk, U.S. District Judge

Peter James Walke, Federal Community
Defender Office, Eastern District of Penn-
sylvania, Philadelphia, PA, Philip Alan
Wischkaemper, Snuggs & Wischkaemper,
Lubbock, TX, for Petitioner—Appellant.

Craig William Cosper, Assistant Attor-
ney General, Office of the Attorney Gener-
al, Criminal Appeals Division, Austin, TX,
for Respondent—Appellee.

Before Jones, Oldham, and Wilson,
Circuit Judges.

Edith H. Jones, Circuit Judge:

Brent Ray Brewer was convicted of cap-
ital murder and sentenced to death by a
Texas court in 1991. The United States
Supreme Court ordered Brewer resen-
tenced in 2007. After he was sentenced to
death a second time, Brewer exhausted his
state remedies and then petitioned for fed-
eral habeas relief. The district court de-
nied his petition and did not certify any
questions for appellate review. Brewer
now seeks a certificate of appealability
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(“COA”) under 28 U.S.C. § 2253(c)(2). For
the following reasons, we DENY his appli-
cation for a COA.

1. BACKGROUND

On April 26, 1990, then 19-year-old
Brent Brewer and his girlfriend, Kristie
Nystrom, approached Robert Laminack
outside his flooring store in Amarillo, Tex-
as and asked for a ride to the Salvation
Army. Laminack invited the young couple
to get in his truck; Nystrom took the front
seat, and Brewer sat in the back. While en
route, Brewer grabbed Laminack and be-
gan to stab him in the neck with a butter-
fly knife. Laminack begged for his life
while obeying Brewer’s demand to hand
over his keys and wallet. He was wounded
in the carotid artery and jugular vein.
After losing consciousness, he bled to
death.

In 1991, Brewer was convicted of capital
murder and sentenced to death. A multi-
year saga of direct and collateral chal-
lenges to his conviction and sentence end-
ed in 2007 when the United States Su-
preme Court, ruling on the adequacy of
jury instructions for the sentencing phase,
ordered that Brewer be resentenced. See
Brewer v. Quarterman, 550 U.S. 286, 127
S. Ct. 1706, 167 L.Ed.2d 622 (2007).

In a 2009 retrial of the sentencing, the
state presented many of the same wit-
nesses and evidence as it had at Brewer’s
first capital murder trial. These included:
Robert Laminack’s widow and daughter;
numerous crime scene photographs; blood
spatter testimony and other physical evi-
dence, such as Brewer’s bloody fingerprint
on the butterfly knife found at the crime
scene; testimony that Brewer “smirked
and giggled” when describing to a witness
how Laminack begged for his life; testimo-
ny that Brewer told a former cellmate that
Laminack pleaded “please don’t kill me,
Boy” as Brewer stabbed him; and a photo-

graph of Brewer “shooting the finger”
while exiting the courthouse around the
time of his arraignment for Laminack’s
murder. Dr. Richard Coons, a forensiec psy-
chiatrist, testified that there was a proba-
bility that Brewer would commit criminal
acts of violence in the future, as he had
opined before at Brewer’s 1991 trial.

Unlike in 1991, Kristie Nystrom, Brew-
er’s former girlfriend and accomplice in
the murder of Robert Laminack, agreed to
testify in order to obtain a favorable parole
consideration. Nystrom gave a chilling
firsthand account of the killing, which con-
tained details the 1991 jury did not hear,
such as that Brewer began to stab Lami-
nack before asking for his wallet or truck
keys.

The defense presented testimony from
Brewer’s mother and sister, who described
Brewer’s childhood and teenage years, and
numerous correctional officers, who testi-
fied that Brewer had been an exemplary
inmate for nearly two decades both on and
off death row. The defense also used Dr.
John Edens, a forensic psychologist, to
attack Dr. Coons’s methodology as having
no basis in legitimate science. Finally, in
order to counter the state’s aggravating
evidence and show Brewer’s remorse, the
defense put Brewer on the stand. He de-
scribed his childhood, his former relation-
ship with Kristie Nystrom, and the murder
of Robert Laminack. He said he was sorry
for what he had done to Laminack and his
family.

A unanimous jury again found beyond a
reasonable doubt that there was a proba-
bility that Brewer would commit criminal
acts of violence that would constitute a
continuing threat to society. The jury also
found that the mitigating evidence pre-
sented by defense counsel was insufficient
to merit a life sentence. The trial court
resentenced Brewer to death.
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The Texas Court of Criminal Appeals
(“TCCA”) affirmed Brewer’s sentence. See
Brewer v. State, 2011 WL 5881612 (Tex.
Crim. App. Nov. 23, 2011). Brewer then
sought state habeas corpus review. The
state trial court held an evidentiary hear-
ing and received testimony from Dr. Coons
and Brewer’s two 2009 trial counsel: An-
thony Odiorne and Edward Keith, Jr. The
court entered findings of fact, conclusions
of law, and a recommendation that the
TCCA deny habeas relief. The TCCA
adopted that recommendation in large part
and denied relief.! See Ex parte Brewer,
2014 WL 5388114 (Tex. Crim. App. Sept.
17, 2014).

In March 2020, nearly thirty years after
he murdered Robert Laminack, Brewer
filed his second amended petition for a
writ of habeas corpus in federal district
court, asserting fourteen claims for relief.
The district court adopted and supple-
mented the magistrate judge’s extensive
findings, conclusions, and recommenda-
tions, denied all claims for relief, and de-
clined to grant Brewer’s request for a
COA. Brewer renews his application for a
COA in this court.

II. STANDARD FOR CERTIFICATE
OF APPEALABILITY

[1,2] Under the Antiterrorism and Ef-
fective Death Penalty Act (“AEDPA”), a
state court prisoner must obtain a COA
before appealing a federal district court’s
denial of habeas relief. 28 TU.S.C.
§ 2253(c)(1)(A). This is warranted upon a
“substantial showing of the denial of a
constitutional right.” Id. § 2253(c)(2). In

1. The TCCA did not adopt two paragraphs of
legal conclusions pertaining to a disputed au-
topsy report, which is not at issue in this
petition.

2. In 2018, Brewer filed a petition for habeas
relief in federal district court and moved to
hold his case in abeyance while he returned
to state court to exhaust state habeas reme-

Miller-El v. Cockrell, the Supreme Court
clarified: “The petitioner must demon-
strate that reasonable jurists would find
the district court’s assessment of the con-
stitutional claims debatable or wrong.” 537
U.S. 322, 338, 123 S. Ct. 1029, 1040, 154
L.Ed.2d 931 (2003). As held by the Su-
preme Court, the grant or denial of a COA
turns not on the ultimate merits of a peti-
tioner’s claims but on whether “a threshold
inquiry into [their] underlying merit” finds
the claims “debatable.” Id. at 327, 336, 123
S. Ct. at 1034, 1039; see also Buck .
Dawis, 580 U.S. 100, 114-16, 137 S. Ct. 759,
773-74, 197 L.Ed.2d 1 (2017). Accordingly,
this court has made a “general assess-
ment” of Brewer’s claims. Miller-El, 537
U.S. at 336, 123 S. Ct. at 1039.

[3,4] And in doing so, this court never-
theless “must be mindful of the deferential
standard of review the district court ap-
plied to [the habeas petition] as required
by ... AEDPA.” Williams v. Stephens,
761 F.3d 561, 566 (5th Cir. 2014) (quoting
Miniel v. Cockrell, 339 F.3d 331, 336 (5th
Cir. 2003)) (alteration in original). That
standard requires that state-court deci-
sions “be given the benefit of the doubt.”
Renico v. Lett, 559 U.S. 766, 773, 130 S.
Ct. 1855, 1862, 176 L.Ed.2d 678 (2010). To
prevail, the petitioner must prove that the
adjudication by the state court “resulted in
a decision that was contrary to, or involved
an unreasonable application of, clearly es-
tablished Federal law, as determined by
the Supreme Court of the United States”
or “resulted in a decision that was based
on an unreasonable determination of the

dies on new claims. Brewer v. Davis, 2018 WL
4585357 (N.D. Tex. Sept. 25, 2018). The dis-
trict court granted the motion, and the TCCA
subsequently dismissed Brewer’s new claims
under state writ-abuse principles without con-
sidering the merits. Ex parte Brewer, 2019 WL
5420444 (Tex. Crim. App. Oct. 23, 2019).

A7



BREWER v. LUMPKIN 563

Cite as 66 F.4th 558 (5th Cir. 2023)

facts in light of the evidence presented in
the State court proceeding.” 28 U.S.C.
§ 2254(d). Thus, a “state prisoner must
show that the state court’s ruling ... was
so lacking in justification that there was an
error well understood and comprehended
in existing law beyond any possibility for
fairminded disagreement.” Harrington v.
Richter, 562 U.S. 86, 103, 131 S. Ct. 770,
786-87, 178 L.Ed.2d 624 (2011). Further,
“the federal court may review the claim
based solely on the state-court record.”
Shinn v. Ramirez, — U.S. ——, 142 S.
Ct. 1718, 1732, 212 L.Ed.2d 713 (2022).
“The petitioner carries the burden of
proof” to overcome this standard, known
as “AEDPA deference,” which is “difficult
to meet” by design. Cullen v. Pinholster,
563 U.S. 170, 181, 131 S. Ct. 1388, 1398,
179 L.Ed.2d 557 (2011).

II1. DiscussioN

Brewer raises three ineffective assis-
tance of trial counsel claims in this court:
first, that his 2009 counsel failed to proper-
ly challenge the state expert’s testimony
on future dangerousness; second, that
counsel neglected to develop and present a
mitigation defense; and third, that counsel
did not adequately investigate and rebut
the state’s evidence of his prior bad acts.

[6-71 To establish that he was denied
constitutionally effective assistance of
counsel, Brewer must demonstrate that
“(1) counsel’s representation fell below an
objective standard of reasonableness and
... (2) there is a reasonable probability
that prejudice resulted.” Druery v. Thaler,
647 F.3d 535, 538 (5th Cir. 2011) (citing
Strickland v. Washington, 466 U.S. 668,
694, 104 S. Ct. 2052, 2068, 80 L.Ed.2d 674
(1984)). “Both of these prongs must be
proven, and the failure to prove one of
them will defeat the claim, making it un-
necessary to examine the other prong.”
Williams, 761 F.3d at 566-67 (citing

Strickland, 466 U.S. at 687-88, 104 S. Ct.
at 2064-65). For the first prong, Brewer
“must overcome the presumption that, un-
der the circumstances, the challenged ac-
tion might be considered sound trial strat-
egy.” Strickland, 466 U.S. at 689, 104 S.
Ct. at 2065 (internal quotation mark omit-
ted). To show prejudice, Brewer “must
show that there is a reasonable probability
that, but for counsel’s unprofessional er-
rors, the result of the proceeding would
have been different.” Id. at 694, 104 S. Ct.
at 2068. This “requires a ‘substantial,’ not
just ‘conceivable,” likelihood of a different
result.” Pinholster, 563 U.S. at 189, 131 S.
Ct. at 1403 (quoting Richter, 562 U.S. at
112, 131 S. Ct. at 791).

[8] A federal court’s review of a state
court’s adjudication on the merits of an
ineffective assistance of counsel claim is
“doubly deferential” because we “take a
highly deferential look at counsel’s per-
formance [under Strickland] through the
deferential lens of § 2254(d).” Id. at 190,
131 S. Ct. at 1403 (internal quotation
marks omitted).

A. Expert Testimony on Future
Dangerousness

Brewer argues that his 2009 trial coun-
sel were ineffective for failing to timely
object to the expert testimony by Dr.
Coons that he constituted a future threat
to society. Brewer contends that because
the TCCA later held Dr. Coons’s testimo-
ny inadmissible in Coble v. State, 330
S.W.3d 253 (Tex. Crim. App. 2010), it like-
ly would have done the same in this case
had a timely objection been made.

The state habeas court found that al-
though counsel failed to preserve an objec-
tion to Dr. Coons’s testimony for appellate
review, counsel reasonably strategized to
prevent Dr. Coons from testifying by at-
tacking his methodology at an evidentiary
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hearing.?> The court found further that
counsel’s performance must be “measured
against the law in effect at the time of
trial,” and Coble was decided the year after
Brewer’s 2009 retrial. By 2009, Dr. Coons
had testified in at least sixteen Texas judi-
cial proceedings on the special issue of
future dangerousness, including Brewer’s
1991 trial. Coble marked the first time that
Dr. Coons’s testimony had been deemed
inadmissible.!

[9] Thus, the district court concluded
that Brewer’s counsel cannot be faulted for
lacking the “clairvoyance” “to follow the
same strategy that had proved unsuccess-
ful during Coble’s ... retrial.” Of course,
“[e]lairvoyance is not a required attribute
of effective representation.” United States
v. Fields, 565 F.3d 290, 295 (5th Cir. 2009).
Reasonable jurists could not debate the
district court’s conclusion that the state
courts did not act unreasonably in holding
that trial counsel were not ineffective for
failing to make what at that time would
have been a futile objection to the intro-
duction of Dr. Coons’s testimony.

Brewer also alleges that his counsel
were ineffective for failing to rebut Dr.
Coons’s testimony with an alternative ex-
pert opinion on his future dangerousness.
Specifically, Brewer argues that counsel
should have enlisted Dr. Mark Cunning-
ham, who had previously examined Brew-
er, or Dr. John Edens, the defense’s foren-

3. During the voir dire, Brewer’s counsel elic-
ited admissions from Dr. Coons that he has a
“different definition of criminal act of vio-
lence than other people in this field,” that he
has never performed “any follow-up ... to
determine whether or not [the] predictions
were accurate,” and that he had not inter-
viewed Brewer in this particular case.

4. In fact, Coble’s counsel were ultimately un-
successful, because the TCCA held the admis-
sion of Dr. Coons’s testimony there was
harmless error. As an aside, the district court
stated that the TCCA’s “primary reason’ in

sic psychologist, to evaluate Brewer

afresh.

[10] The state habeas court found that
Brewer’s counsel executed a “reasonable
and plausible” strategy to counter Dr.
Coons’s testimony: Trial counsel would “at-
tack Dr. Coons’s testimony and methodolo-
gy on cross-examination,” and Dr. Edens
would “rebut Dr. Coons’s testimony on
direct examination.” The court articulated
several reasons supporting counsel’s deci-
sion to forego an independent expert eval-
uation of Brewer. These included: (1) the
state would then have been entitled to
have its own expert examine Brewer; (2)
the state would likely have attacked the
defense expert’s evaluation, “which would
reflect poorly on [Brewer] and distract
from the defense’s attack on Dr. Coons”;
and (3) the jury may have viewed “the
defense expert in the same light as Dr.
Coons” or “become lost in the science.”
Ultimately, Brewer’s counsel opted to fo-
cus the jury’s attention on the fact that
Brewer had not engaged in any violent
criminal activity during his 18 years of
incarceration on death row as the “best
evidence” that Brewer “was not a future
danger.”

Finally, the state habeas court held that
even if counsel’s strategy to challenge Dr.
Coons’s testimony was unsound, and de-
spite any error in preserving an objection

Coble for holding Dr. Coons’s testimony inad-
missible “was because Dr. Coons had not
evaluated the defendant for 18 years before
he testified.” (citing Coble, 330 S.W.3d at
279-80). More completely considered, the
TCCA found a number of additional signifi-
cant deficiencies in Dr. Coons’s testimony,
such as Dr. Coons'’s failure to cite any “‘books,
articles, journals, or even other forensic psy-
chiatrists who practice in this area,” and the
dearth of any “objective source material in
[the] record to substantiate Dr. Coons’s meth-
odology.” Coble, 330 S.W.3d at 277.
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for appeal, Brewer has not shown that he
was likely prejudiced as a result. Specifi-
cally, the court concluded that the brutal
facts of the capital murder offense, in addi-
tion to several violent episodes from Brew-
er’s adolescent and adult years, indepen-
dently supported the jury’s verdict on the
future dangerousness special issue. Impor-
tantly, the 2009 trial jury heard eyewitness
testimony from both Brewer and Nystrom,
who provided detailed and consistent ac-
counts of the gruesome murder—evidence
not presented at the 1991 trial.

Additionally, the state court found that
Dr. Coons’s testimony was “not particular-
ly powerful, certain, or strong” because,
among other things, Dr. Coons admitted
before the jury that he had no “statistical
data” or “research to support his opinion”
and that he rarely, if ever, followed up “to
determine if his predictions were accu-
rate.” Moreover, Dr. Edens “effectively re-
butted and refuted” the methodological
flaws underlying Dr. Coons’s conclusions
regarding “predictions of future danger-
ousness.” Dr. Edens emphasized that the
predictions are not borne out with any
statistical significance in the behavior of
death row inmates. He also recounted his
voluminous scholarship on the subject, as
juxtaposed against Dr. Coons’s scant cur-
riculum vitae. Thus, the court concluded
that neither the absence of Dr. Coons’s
testimony nor an independent expert eval-
uation submitted on Brewer’s behalf would
likely have changed the result.

Reviewing these findings and the magis-
trate judge’s recommendation, which it
adopted, the district court held that the
state court reasonably concluded that
counsel’s 2009 trial strategy as to Dr.
Coons was reasonable under Strickland.
The district court alternatively found the
state court’s rejection of prejudice to be
reasonable under Strickland, especially
considering the jury’s opportunity to as-

sess Brewer’s credibility in light of the
eyewitness description of the crime’s bru-
tality. No reasonable jurist could find the
district court’s assessment debatable or
wrong. See Slack v. McDaniel, 529 U.S.
473, 484, 120 S. Ct. 1595, 1604, 146
L.Ed.2d 542 (2000).

B. Mitigating Evidence

[11] Brewer’s second ineffective assis-
tance claim is based upon his counsel’s
alleged failure to investigate potentially
mitigating evidence or prepare an effective
mitigation defense. The Supreme Court
has interpreted the Sixth Amendment to
require defense counsel “to make reason-
able investigations [into potential mitigat-
ing evidence] or to make a reasonable
decision that makes particular investiga-
tions unnecessary.” Wiggins v. Smith, 539
U.S. 510, 521, 123 S. Ct. 2527, 2535, 156
L.Ed2d 471 (2003) (quoting Strickland,
466 U.S. at 691, 104 S. Ct. at 2066). Brew-
er argues that he likely would not have
received the death penalty a second time if
the jury had seen additional evidence of
his troubled childhood coupled with the
results of a mental health evaluation.

Specifically, Brewer asserts that an ade-
quate investigation would have produced
additional mitigating evidence of neglect
by his mother during his infancy, traumat-
ic incidents of sex play with a male friend
and sexual abuse by a babysitter, and the
“full extent” of his biological father’s “vio-
lence and depravity.” He alleges further
that his counsel should have submitted a
mental health evaluation, like that per-
formed on him in 1996 by Dr. Cunning-
ham, to show that Brewer suffered from
mental illness. Brewer bolsters this claim
with a new declaration from 2009 trial
counsel Odiorne, in which Odiorne states
“that the defense team did no investigation
of Mr. Brewer’s mental health.”
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As an initial matter, neither Dr. Cun-
ningham’s 1996 mental health evaluation
nor Odiorne’s declaration were part of the
state habeas record. Because this claim
was adjudicated on the merits by the state
court, this new evidence is barred from
federal court consideration under Cullen v.
Pinholster. 563 U.S. at 181, 131 S. Ct. at
1398. Further, the declaration is wholly
inconsistent with Odiorne’s testimony be-
fore the state habeas court, and, as such, is
“viewed with extreme suspicion.”
Summers v. Dretke, 431 F.3d 861, 872 (5th
Cir. 2005) (collecting cases).

In rejecting Brewer’s claim, the state
habeas court found that his 2009 counsel
properly investigated and presented
strong mitigating evidence. With the assis-
tance of in-house investigator Rob Cowie,
counsel investigated and developed a miti-
gation defense by reviewing the 1991 trial
transcript along with trial counsel’s notes
and by traveling to Mississippi to interview
Brewer’s mother and sister, both of whom
testified.

The court found that the jury heard
evidence of Brewer’s troubled childhood.
Specifically, counsel presented evidence
that Brewer’s biological father, Albert
Brewer, was absent during Brewer’s form-
ative years. Brewer’s step-father, whom
his mother married when Brewer was four
years old, “would repeatedly beat him with
an extension cord or a belt,” so Brewer
“would often run away from home for
months at a time in order to get away
from his step-father.” The jury also
learned that Brewer “was diagnosed with
scoliosis” when he was eleven years old,
which required extensive surgery, three
weeks in the hospital, and eight weeks in a
body brace. Because this condition pre-
vented him from “playing his beloved
sports,” he began “hanging out with ‘ston-
ers’ and using drugs when he was about
twelve years old.” Counsel also presented

evidence that Albert, who had rejoined the
family when Brewer was fifteen, was
“mean, violent, and abusive” to Brewer
and his mother. Albert nearly broke Brew-
er’'s nose with a piece of wood on one
occasion, and Brewer beat Albert with a
broom on another “to stop Albert from
hurting” Brewer’s mother. Following “the
broom incident,” Brewer moved cities to
live with his grandmother and continued
his drug and alcohol use. While with his
grandmother, Brewer wrote a suicide note
and was subsequently committed to a state
hospital. The state court also found that
Brewer’s counsel presented mitigating evi-
dence to show that Brewer had been an
exemplary inmate in jail and for eighteen
years on death row.

The habeas court concluded that the
unoffered mitigating evidence would have
been cumulative of the evidence already
presented. United States v. Bernard, 762
F.3d 467, 476 (5th Cir. 2014) (citing Strick-
land, 466 U.S. at 687, 104 S. Ct. at 2064)
(“A plea for ‘more of the same’ does not, in
the circumstances of this case,” show that
counsel “were not functioning as counsel
guaranteed to [petitioner] by the Sixth
Amendment.”). Thus, Brewer could not
show how he was prejudiced by its ab-
sence. See Howard v. Davis, 959 F.3d 168,
173 (5th Cir. 2020) (“Cumulative testimony
generally cannot be the basis” of an inef-
fective assistance of counsel claim.); Nor-
man v. Stephens, 817 F.3d 226, 233 (5th
Cir. 2016).

The district court approved the state
court’s implicit finding that counsel reason-
ably decided an expert mental health eval-
uation would have been unnecessary and
even harmful to Brewer’s case. The same
sound strategy undergirding counsel’s de-
cision to forgo an expert examination on
future dangerousness also supported the
decision to refuse a mental health evalua-
tion. Further, “[t]here is no suggestion in
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the record that Petitioner suffers from an
intellectual disability or that he functions
anywhere below the average range of in-
tellectual functioning. Petitioner’s mental-
health records ... introduced during his
2009 retrial showed no mental-health re-
ferrals despite his suicide attempt.” With
regard to prejudice, the court emphasized
that given the “graphic and grisly” testi-
mony by Brewer and Nystrom, along with
the state’s other evidence, there is not a
“substantial likelihood” that a mental
health evaluation or additional evidence
from Brewer’s childhood would have influ-
enced the jury’s balancing of the aggrava-
ting and mitigating factors. See Bernard,
762 F.3d at 476.

[12] Reasonable jurists could not de-
bate the district court’s conclusion that, as
evidenced in extremely thorough opinions
by the state court and magistrate judge,
the state court reasonably applied Strick-
land in holding that trial counsel were not
ineffective in preparing and presenting a
mitigation defense.

C. Prior Bad Acts

Brewer’s final ineffective assistance
claim is that his trial counsel failed to
adequately investigate and rebut the
state’s evidence of his future dangerous-
ness. Brewer presented a similar claim in
his subsequent state habeas application,
which the TCCA dismissed as an abuse of
the writ without considering the merits.
Ex parte Brewer, 2019 WL 5420444 (Tex.
Crim. Ap. Oct. 23, 2019). Thus, this claim,
or portions of it, are barred by the doc-
trine of procedural default. See Ramirez,
142 S. Ct. at 1732 (“[Flederal courts gen-

5. Brewer also alleges that his counsel failed
to investigate a fight he had with a former
inmate, in which Brewer threatened to shove
a pencil in the man’s eye. It does not appear
that the state submitted any evidence of this
fight at Brewer’s 2009 trial. If so, Brewer’s

erally decline to hear any federal claim
that was not presented to the state courts
consistent with [the State’s] own procedur-
al rules.” (internal quotation marks omit-
ted, alteration in original)). Nevertheless,
the district court “cut straight to the mer-
its to deny his claim,” rather than decide
whether Brewer could overcome his de-
fault. Murphy v. Davis, 901 F.3d 578, 589
n.4 (5th Cir. 2018).

The Supreme Court has held that consti-
tutionally deficient assistance can take the
form of failing “adequately to investigate
the State’s aggravating evidence, thereby
foregoing critical opportunities to rebut
the case in aggravation.” Andrus v. Texas,
— U.S. ——, 140 S. Ct. 1875, 1881-82,
207 L.Ed.2d 335 (2020); see also Rompilla
v. Beard, 545 U.S. 374, 385, 125 S. Ct.
2456, 2465, 162 L.Ed.2d 360 (2005). Brewer
points to three “prior bad acts” from the
state’s aggravation case: (1) an assault
against his high school girlfriend that dis-
located three discs in her spine and tempo-
rarily paralyzed her arm; (2) an arrest for
possessing a concealed knife in Florida;
and (3) the assault against Albert with a
broom handle, which left the man bleeding
from the nose, mouth, and side of the
head, and led to his hospitalization.> Had
his 2009 counsel interviewed the witnesses
supplying this testimony, argues Brewer,
counsel would have been able to garner
the evidence needed to undermine the
state’s case for future dangerousness.
Brewer then would not have taken the
stand.

Brewer supports this claim with six new
declarations, including one by defense in-
vestigator Cowie, another by trial counsel

counsel cannot be faulted for failing to rebut
aggravating evidence never seen by the jury.
Regardless, the district court found that an
interview with the inmate would not have
softened the severity of Brewer’s threat.
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Odiorne, and his own affidavit. All of these
are barred under Shinn v. Ramirez. 142 S.
Ct. at 1734 (“[Ulnder § 2254(e)(2), a feder-
al habeas court may not ... consider evi-
dence beyond the state-court record based
on ineffective assistance of state postcon-
viction counsel.”). Further, several should
be viewed with “extreme suspicion” for
containing statements that are inconsistent
with previous testimony. Spence v. John-
son, 80 F.3d 989, 1003 (5th Cir. 1996).

The district court found that Brewer’s
counsel reasonably decided “to rely upon
their interviews with him” and “on the
sworn testimony of prosecution witnesses
when deciding not to interview those wit-
nesses prior to the 2009 trial.” The court
noted that these witnesses testified at
Brewer’s 1991 trial and gave the same or
very similar testimony at his 2009 trial, so
the additional details that could have been
gleaned from fresh interviews would have
been minor. Taking them one by one, the
district court found first that even if a new
interview with Brewer’s high school girl-
friend revealed that the assault was out of
character and that he did not intend to
hurt her, the testimony of the severe inju-
ry he inflicted upon her would remain un-
changed. Next, any new evidence gleaned
from an interview with the alleged owner
of the knife for which Brewer was arrested
in Florida would have been cumulative.
Similarly, the district court found that ad-
ditional evidence of Albert’s “violence and
depravity” would have been cumulative.

The district court then emphasized that
the state’s case in aggravation was signifi-
cantly stronger in 2009 than it was in 1991,
given Nystrom’s eyewitness account of the
murder. The distriet court concluded that
the decision to put Brewer on the stand to
show the jury his remorse, empathy, and
non-violence during incarceration, rather
than to quibble with minor details of the

prosecution’s witnesses’ testimony, was an
eminently reasonable one.

[13] “There are countless ways to pro-
vide effective assistance in any given case,”
and the district court concluded that Brew-
er’s 2009 trial counsel found and employed
one. Strickland, 466 U.S. at 689, 104 S. Ct.
at 2065. Reasonable jurists could not de-
bate the district court’s assessment of this
claim.

For the foregoing reasons, Brewer’s re-
quest for a COA is DENIED.

w
O 5 KEY NUMBER SYSTEM
T

Joshua AMIN, Plaintiff—Appellant,
v.

UNITED PARCEL SERVICE, INCOR-
PORATED, a Delaware Corpora-
tion, Defendant—Appellee.

No. 22-10295

United States Court of Appeals,
Fifth Circuit.

FILED April 27, 2023

Background: Employee, a union member,
brought action against employer, alleging
that employee’s supervisor had caused em-
ployee to defecate in his pants at his
workstation after denying him a bathroom
break, and bringing claims under Texas
law for negligent supervision, invasion of
privacy, false imprisonment, and intention-
al infliction of emotional distress (IIED).
The District Court, United States District
Court for the Northern Distriet of Texas,
Brantley David Starr, J., 2020 WL
3404119, granted employer’s motion to dis-
miss the claims for negligent supervision,
invasion of privacy, and false imprison-
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IN THE COURT OF CRIMINAL APPEALS
| OF TEXAS

NO. WR-46,587-02

EX PARTE BRENT RAY BREWER

ON APPLICATION FOR WRIT OF HABEAS CORPUS
CAUSE NO. 6997-A IN THE 47™ DISTRICT COURT
' ' RANDALL COUNTY

Per curiam. Johnson, J., would grant.

ORDER
This is a post conviction application for writ of habeas corpus filed pursuant to the
provisions of Texas Code of Criminal Procedure article 11.071. |
In 1991, applicant was convicted of capital murder and sentenced to death. TEX.

PENAL CODE ANN. § 19.03(a)(2); Article 37.071."! We affirmed the conviction and sentence

' Unless otherwise indicated, all references to Articles are to the Texas Code of Criminal
Procedure. '
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~ Brewer -2
on direct appeal, but the sentence was later vacated in federal habeas proceedings. Brewer

v. State, No. 71,307 (Tex. Crim. App. June 22, 1994) (not designated for publication); see
‘Brewer v. Dretke, 2004 U.S. Dist. LEX-IS.14761 (N. Dist. Aug. 2, 2004) (not designéted for
publication); Brewer v, Quarterman 550U.S.286 (2007) Brewerv Quarterman 512F3d -
| 210 (5th C1r 2007). At anew punishment hearmg in 2009, applicant was again sentenced
to death. Art. 37.0711, §3(g) We affirmed the sentence on direct appeal. Brewer v. State,
No. AP-76,378 (Tex. Crim. App. Nov. 23, 2011) (not designated for publication).
Applicarit the;l filedan applieation for writ of habeas corpus challen ging his senteﬁce.
The trial court held a live evidentiary hearing. .As to ali of the allegations, the trial judge
entered findings of fact and conclusions of law and recommended that relief be denied.
This Court has reviewed the record with respect td the allegations made by applicant.
We agree with the trial judge’s recommendation and adopt the trial judge’s findings and
conclusions, except for paragraphs 1 and 2 on page 8 1 Based upon the trial court’s findings
and conclusions gnd our own review of the fecord, relief is denied.
IT IS SO ORDERED THIS THE 17™ DAY OF SEPTEMBER, 2014.

Do Not Publish
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NO. W-6997-A-2

EX PARTE § IN THE 47 DISTRICT COURT
§ - INAND FOR
BRENT RAY BREWER, § RANDALL COUNTY, TEXAS
APPLICANT

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court, having considered the Application for Writ of Habeas Corpus and
attached exhibits, the State’s Answer and attached exhibits, the August 20-21, 2013
evidentiary hearing and attached exhibits, and the official court documents and

records in Cause Number W-6997-A-2, makes the following findings of fact and

conclusions of law:

PRELIMINARY FINDINGS OF FACTS

1. The Court finds that the applicant was convicted of capital murder and
sentenced to death during a jury trial held on May 28, 1991 through June 1,

1991.

2. The death sentence was later vacated and a re-sentencing trial was ordered.
FILED
1 2014 MAR |3 AMI0: 55

JO CARTER, DIST?ICT CLERK

RAMDALL COUNTY D O
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3. After individual voir dire and jury selection, the re-sentencing trial was held

on August 10, 2009 through August 14, 2009.

4. Anthony C. Odiorne and Edward Ray Keith, Jr. represented the applicant at

the re-sentencing trial.
5. Judge Hal Miner presided over the re-sentencing trial.

6. Judge Quay Parker presided over some of the individual voir dire

examinations at the re-sentencing trial.

7. At the re-sentencing trial, the jury answered the special issues in a manner

that mandated a sentence of death.
8. Judge Miner sentenced the applicant to death on August 14, 2009.

9. On March 12, 2010, Judge Miner passed away. Shortly thereafter, Judge Dan

L. Schaap became the judge of the 47" District Court.

10. On November 23, 2011, the Texas Court of Criminal Appeals affirmed the

judgment and sentence in Cause No. 6997-A for the reasons expressed in its

unpublished opinion.

11. John Bennett represented the applicant as appellate counsel on direct

appeal.

, 3071
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12. On July 20, 2012, the applicant filed his Application for Writ of Habeas

Corpus in Cause No. W-6997-A-2.

13. At the time the writ application was filed, Richard L. Wardroup represented

the applicant as writ counsel in Cause No. W-6997-A-2.

14. On January 9, 2013, Judge Dick Alcala replaced Judge Dan L. Schaap as

presiding judge in Cause No. W-6997-A-2.
15. On January 15, 2013, the State filed its writ answer.

16. On February 22, 2013, Judge Alcala signed an Order Designating Issues.
In the order, Judge Alcala found that the following controverted, previously
unresolved factual issues needed to be resolved by affidavits and evidentiary
hearings: 1) qlaims of ineffective assistance of trial counsel, 2) claims of
ineffective assistance of appellate‘ counsel, and 3) claims that harm occurred as a’

result of the opinion testimony of Dr. Richard Coons on the issue of future

dangerousness.

17. On March 6, 2013, the State filed a Motion to Narrow and Clarify the

Scope of the Order Designating Issues.

18, On March 14, 2013, Richard L. Wardroup was permitted to withdraw as
writ counsel in Cause No. W-6997-A-2 and was replaced by Hilary Sheard. Ms.
Sheard had been assisting Mr. Wardroup with this case since November of 2011.

3

3072
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19. On May 6, 2013, the applicant filed a Response to State’s Motion to

Narrow and Clarify the Scope of the Order Designating Issues.

20. On May 9, 2013, the State filed a Reply to Applicant’s Response to State’s

Motion to Narrow and Clarify the Scope of the Order Designating Issues.

21. On May 14, 2013, Judge Alcala signed a Revised Order Designating Issues.
In the Revised Order Designating Issues, Judge Alcala found that the “...only
unresolved issue upon which an evidentiary hearing would be appropriate
concerns the assistance of trial counsel, specifically, and solely, the question
whether trial counsel’s performance regarding prosecution witness Dr. Richard
Coons was deficient and violated professional standards and, if so, whether the

deficient performance prejudiced the outcome of the sentencing trial.”

22. On August 20-21, 2013, an evidentiary hearing was held in Randall County,
Texas to address the sole issue of whether trial counsel’s performance regarding
prosecution witness Dr. Coons was deficient and violated professional standards

and, if so, whether the deficient performance prejudiced the outcome of the

sentencing trial.

23. On November 18, 2013, the applicant filed post-hearing affidavits from the

following individuals: Dr. Douglas Mossman, Dr. John Edens, Gaby Loredo,

and John Bennett.

3073
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24. On November 22, 2013, the State filed a motion to strike the supplementary

” affidavit of John Bennett.

25. The Court ordered the State and defense to file Proposed Findings of Fact

and Conclusions of Law on December 20, 2013.

B FINDINGS OF FACT REGARDING BREWER’S CLAIMS FOR RELIEF
- " CLAIM ONE (4)
B 1. In Claim One (A), the applicant contends that trial counsel was

ineffective for failing to effectively challenge Dr. Richard Coons. (Writ

Application at pages 15-90); (State’s Writ Answer at pages 16-31).

- " 2 The Court finds that the opinion in Coble v. State, 330 S.W.3d 253,
270-287 (Tex.Crim.App. 2010) had not even been issued when this case was

- ‘ re-tried in 2009.

; | o | 3074
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3. The Court finds, pursuant to the November 23, 2011 unpublished
opinion of the Court of Criminal Appeals, trial counsel Odiorne failed to
lodge a timely and specific objection regarding the admission of Dr. Coons’
testimony about future dangerousness at the re-sentencing trial. Thus, this

issue was not preserved for appellate review.

4. The Court finds, as a matter of trial .strategy, trial counsel Odiorne and

Keith reasonably concluded that it was unnecessary to have Dr. Edens or any

other expert witness evaluate the applicant in order to make a prediction

regarding the applicant’s future dangerousness for the following reasons: 1)

the possibility that the defense might open door for the State to conduct an

- independent evaluation (RR.II—Evidentiary Hearing-98); "(RR.IIl—
Evidentiary Hearing-164);-2) the possibility that the defense would not have
an expert witness to testify at the re-sentencing trial about future‘
dangerousness if the evaluation resulted in a negative prediction (RR.II-
Evidentiary Hearing-134-135); 3) the possibility that the State would attack
the defense expert about his/her future dangerousness evaluation which would
reflect poorly on the applicant and distract from the defense’s attack on Dr.
) Coons (RR.III-Evidentiary Hearing-30-31); 4) the possibility that the jury
would view the defense expert in the same light as Dr. Coons (RR.III-

Evidentiary Hearing-99-100); and 5) the possibility that the jury would

3075
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“become lost in the science” (RR.III-Evidentiary Hearing-26). According to
trial counsel Keith, the best evidence to establish that the applicant was not a
future danger was the fact that the applicant had not engaged in any violent
criminal activity while incarcerated in prison for approximately‘ eighteen
- years. ~(RR.III-Evidentiary Hearing-30-31). Accordingly, the Court finds that
trial counsels’ decision not to have the applicant evaluated for future

dangerousness was reasonable and plausible in light of all the circumstances.

5. The Court finds, as a matter of trial strategy, trial counsel Keith’s
decision to hire a psychologist (i.e., Dr. Edens) and not a psychiatrist to rebut
Dr. Coons’ testimony regarding future dangerousness at the re-sentencing trial
was reasonable and plausible in light of all the circumstances. According to
trial counsel Kgith, he chose an -expert who would attack Dr. Coons’
methodology underlying his prediction that the applicant would commit
criminal acts of violence in the future. (RR.III~Evidentiary Hgaring—30~31).

" Trial counsel Keith did not want an expert who would discuss risk factors of
future dangerousness or who would try to evaluate the applicant for future
dangerousness because he believed the best evidence to establish that the
applicant was not a future danger was the fact that the applicant had not
engaged in any violent criminal activity while incarcerated in prison for

approximately eighteen years. (RR.II-Evidentiary Hearing 26-29; 30-32;

3076
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49-50). In this regard, the following excerpt from Dr. Edens’ affidavit clearly
shows the trial strategy behind trial counsel Keith hiring him as an expert in
this case: “However, my recollection of the events surrounding the 2009 re-
sentencing hearing, as well as Mr. Keith’s owﬁ testimony during the August
2013 evidentiary hearing, indicate that he had limited interest in pursuing any
of the lines of inquiry I have summarized in this affidavit, having decided that
Mr. Brewer’s low risk for future violence would be self-evident to jurors
based on his lack of institutional aggression during his years on death row. As
such, it was clear to me that trial counsel’s primary view of my role in the
case was simply for me to summarize research findings on the poor predictive
validity of prosecution expert witnesses such as Dr. Coons and not to address
in any depth other issues, sqch as a general overview of how to conduct a
scientifically infoﬁned risk assessment, a specific analysis of Mr. Brewer’s
level of violence risk, or an extensive review of the specific flaws in Dr.
.Coons’ methodology.” (Dr. Edens’ affidavit designated as Exhibit H-20 at -
page 4). Based on the above evidence, the Court finds trial counsel Keith was

not ineffective for hiring Dr. Edens, and not a psychiatrist, as an expert in this

case.

6. The Court finds from the record that trial counsel Odiorne’s trial

strategy in regards to the 702 hearing was to prevent Dr. Coons from.
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testifying at the re-sentencing trial by attacking his methodology. (RR.II—
Evidentiary Hearing-64; 69; 255; 277). If Dr. Coons was allowed to testify at
the re-sentencing trial, then the trial strategy was for trial counsel Odiomne to
attack Dr. Coons’ testimony and methodology on cross-examination and for
Dr. Edens to rebut Dr. Coons’ testimony on direct examination. (RR.II-
Evidentiary Hearing-176); (RR.III-Evidentiary Hearing-17); (Keith’s affidavit
attached as Exhibit to State’s Answer). This strategy was reasonable and

plausible in light of all the circumstances.

7. The Court finds, as a matter of trial strategy, trial counsels’ decision not
to have Dr. Edens testify at Dr. Coons’ 702 hearing was reasonable for the
following reasons: 1) Dr. Coons would have a preview of Dr. Edens’
testimony (RR.I‘II-Evidentiary Hearing-135) and 2) Dr. Coons would be able
to refine his testimony to minimize Dr. Edens’ criticism of his testimony
(RR.II-Evidentiary Hearing-227); (RR.III-Evidentiary Hearing-147).
Moreover, trial counsel Keith believed it was unnecessary for Dr. Edens to
testify at the 702 hearing because the defense had already exposed Dr. Coons’
lack of methodology at such hearing. (RR.III-Evidentiary Hearing-121; 149).
This trial strategy was reasonable and plausible in light of all the

circumstances.
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8. The Court finds from the record that trial counsel Keith adequately
prepared for the direct examination of Dr. Edens prior to and during the re-

sentencing trial. (RR.III-Evidentiary Hearing-70; 72).

9. The Court finds, as a matter of trial strategy, trial counsel Keith’s
decision not to have Dr. Edens or any other an expert witness specifically
discuss the applicant’s future dangerousness (or all the risk factors indicating
a likelihood for future dangerousness) in front of the jury at the re-sentencing
trial was reasonable and plausible in light of all the circumstances. (RR.III—
Evidentiary Hearing-26-29; 30—32; 49-50; 100); (Dr. Edens’ affidavit
designated as Exhibit H-20 at page 4). As trial counsel Keith explained at the
evidentiary hearing, “...I did not want attacks on my own expert who might
be doing a future dangerousness assessment, after taking on Dr. Coons and
attempting to discredit him and then have that reflect negatively on my own
client who, in the end, I think, was—his record is the best evidence of his lack
of future dangerousness, and I did not want a firestorm over my own expert to
not only blunt my attack on Dr. Coons but then to reflect poorly on my
client.” (RR.II-Evidentiary Hearing-30-31). Accordingly, the Court finds
trial counsel Keith was not ineffective for failing to have an expert
specifically discuss the applicant’s future dangerousness or all the risk factors

for future dangerousness at the re-sentencing trial.
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10. ﬁe Court finds, as a matter of trial strategy, trial counsel Keith’s
failure to have Dr. Edens or any other expert witness testify about actuarial
methods for risk assessment was reasonable and plausible in light of all the
circumstances. Instead of focusing on different methods for determining
future dangerousness, trial counsel Keith wanted the jury to focus on the fact
that the applicant was a low risk for future violence because he had not
committed any criminal acts of violence while incarcerated in prison for
approximately eighteen years. Accordingly, the Court finds trial counsel
Keith was not ineffective for failing to raise actuarial methods for risk

assessment at the re-sentencing trial.

11. The Court finds from the record that trial counsel adequately
investigated and researched Dr. Coons’ methodology and CV prior to the re-
sentencing hearing. (RR.II—Evidentiary Hearing-53; 58-59; 62; 67; 254;

258; 260; 263; 266).

12 The Court finds from the record that trial counsel Odiomne effectively
challenged Dr. Coons’ testimony predicting future dangerousness at the re-
sentencing trial. In this regard, the record shows the following: 1) During Dr.
Coons’ cross-examination, Dr.‘ Coons testified that he has evaluated a lot of
peoplé in the past and has predicted that about fifty of these people would

constitute a future danger to society. (RR.XXI11-229). Trial counsel asked

11
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Dr. Coons if he had “followed up” with any of these fifty people to ascertain
whether his future dangerousness predictions were correct. (RR.XXIII-229).
Dr. Coons replied that he has only “followed up” with two or three of these
individuals. (RR.XXIII-229); 2) Dr. Coons was questioned during cross-
examination about whether he has any statistics to support the accuracy of his
future dangerousness predictions. (RR.XXIII-232). Dr. Coons responded,
“No.” (RR.XXIII-232); 3) At the end of cross-examination, trial counsel
asked Dr. Coons if he had made any predictions about the applicant at the
1991 trial. (RR..XXIII-233). Dr. Coons responded that he had predicted that
the applicant “...would commit criminal acts of violence in the
future.” (RR.XXIII-233); 4) During closing argument, trial counsel argued
that, “Dr. Coons doesn’t even ha\{e a concern about whether he is accurate or
not. Did you ever go back and try to find out if you're right? Not really. If
you’re coming into court 50 times or however many it is he claims to have
testified where people’s lives are on the line and he doesn’t even care to know
if his supposed method is correct, that’s beyond the pale.” (RR.XXV-212); 5)
During closing argument, trial counsel further argued that “...the interesting
thing about Dr. Coons is, he told you all kinds of stuff, but he never told you,
oh, by the way I was here in *91, and I made the same prediction then [that the

applicant would be a.future danger], and I’ve been wrong for the last 18

years.” (emphasis added by this writer); (RR.XXV-212); and 6) Trial counsel

12
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utilized Dr. Edens at the re-sentencing trial to challenge and refute Dr. Coons’
testimony regarding predictions of future dangerousness. (RR.XXIV-11-73).
In light of trial counsel Odiomne’s cross-examination of Dr. Coons and closing
argument, the Court finds that trial counsel Odiorne effectively challenged Dr.

Coons’ predictions of future dangerousness at the re-sentencing trial.

13. The Court finds from the record that trial counsel Odiorne effectively
challenged Dr. Coons’ experience and credentials at the re-sentencing trial. In
this regard, the record shows that trial counsel Odiorne challenged Dr. Coons
about the following issues relating to his experience and credentials at the re-
sentencing trial: 1) if Dr. Coons had testified about future dangerousness in
approximately 150 capital murder cases; 2) if Dr. Coons had been asked to
make determinations in any of - these cases about predictions of future
darigerouSness; 3) how many times Dr. Coons had testified about predictions
of future dangerousness for the defense and/or for the prosecution; 4) if Dr.
Coons’ predictions constituted a scientific opinion; 5) what publications Dr.
Coons had written; 6) if Dr. Coons is a member of the American Psychiatrist
Association and/or the American Academy of Psychiatry and Law; 7) how
many people Dr. Coons had evaluated and then predicted would be a future
danger to society; and 8) if Dr. Coons had any statistics to support the

accuracy of his predictions of future dangerousness. (RR.XXII1-223-233).
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Based on trial counsel Odiorne’s cross-examination, the Court finds trial
counsel Odiorne effectively challenged Dr. Coons’ experience and credentials

at the re-sentencing trial.

14. The Court finds trial counsel Odiorne was not ineffective for failing to
examine Dr. Coons concerning the Barefoot case. Since the Barefoot case
allows for experts such as Dr. Coons to testify about future dangerousness and
since trial counsel are required to follow binding precedent from the United
States Supreme Court regarding federal constitutional issues, trial counsel
Odiorne’s actions were reasonable and plausible -in light of all the

circumstances.

15. The Court finds from the record that trial counsel Odiorne Was not
ineffective for failing to examine Dr. Coons éonceming his false prediction at
the 1991 trial that the applicant would become involved w1th a prison gaﬁg.
In this regard, the record shows the following: Dr. Coons specifically stated at
the 1591 trial that the applicant “probably would” become involved with a
prison gang. (RR.XVIII-736). Dr. Coons went on to state that the applicant
“...would either have to defend himself against a gang or be a member of a
gang.” (RR.XVIII-736). Moreover, trial counsel presented evidence at the
re-sentencing trial that the applicant had not engaged in any criminal acts of

violence while incarcerated for approximately eighteen years. (RR.I-
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Evidentiary Hearing-224-225); (RR.III-Evidentiary Hearing-109-111). In light
of the fact that Dr. Coons merely stated that the applicant “probably would”
become involved with 'a prison gang at the 1991 trial and in light of the
applicant’s disciplinary record, trial counsel Odiomne’s failure to examine Dr.

Coons about his gang prediction was reasonable and plausible in light of all

the circumstances.

16. The Court finds that trial counsel were not ineffective for calling prison
guards from death row to establish that inmates have the opportunity to
commit criminal acts of violence while on death row. (RR.II-Evidentiary
Hearing-82-84); (RR.III-Evidentiary Hearing-56). The Court further finds that
trial counsel were not ineffective for also relying on a State’s witness
(Merillat) to show that death row -is a violent place. (RR.II-Evidentiary

Hearing-285); (RR.III-Evidentiary Hearing-54).

17. The Court finds that trial counsel sufficiently established that the
applical;t did not have a record for being criminally violent while in prison. In
this regard, the Court finds that trial counsel were not ineffective for mainly
relying on the applicaht’s own testimony to establish his good disciplinary

record. (RR.II-Evidentiary Hearing-224-225; 285).

18. The Court finds that trial counsel Odiorne did refute the suggestion that
unreported violence in prison is rife and goes unchecked during the direct
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examination of Dr. Edens. In this regard, the following is an excerpt from Dr.

Edens’ testimony:

Q:  One of the things that in criticizing your study, Dr. Coons attacked the
underlying data, and you’ve told this jury kind of what the underlying
data was. And his reference was that it was garbage in, garbage out
because of the data. He—he said that essentially there is unreported
violence in the prison system and therefore the data is unreliable. Do

you recall that?
A: Ido. Ibelieve he quoted a statement in our article.

Q: Is—is this—are there scientific studies about this concept of

unreported prison violence?

A:  Yes, there are. I mean, there have .been studies looking at what
inmates tell you in confidence in relation to their aggressive behavior
iri institutions and prisons in particular, and also what they tell you
about their rates of victimization in prisons and other types of settings.
So there is a literature out there that goes beyond just what the prison
official disciplinary records say is the rate of violent behavior. So
there are studies that have actually looked at that. It’s not something

that you just have to speculate about.
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(RR.XX1V-33-34).

The record shows that Dr. Edens also testified that these studies show that
the difference in the rates of inmates who admit in a confidential setting that they
are a victim of violence and inmates who officially report incidents of violence are

not very different. (RR.XXIV-53-54). Based on Dr. Edens’ testimony, the Court

finds that trial counsel Odiorne did refute the suggestion that unreported violence

in prison is rife and goes unchecked.

19. The Court finds from the record that the applicant has failed to establish
prejudice stemming from Claim One (A). In determining whether the result of
the re-sentencing trial would have been diﬁerent if trial counsel had
successfully prevented Dr. Coons from testifying at the re-sentencing trial
and/or had more aggressively challenged Dr. Coons’ testimoﬁy at the re-
sentencing trial, it is helpful to review the five factors relied upon in the Coble
case (the five factors are: 1) was there ample other evidence (i.e., aside from
Dr. Coons’ testimony) supporting a finding that there was a probability that
the applicant would commit future acts of violence; 2) was there other
psychiatric evidence of the applicant’s character for violence that was
admitted without objection; 3) was Dr. Coons’ opinion particularly powerful,
certain, or strong; 4) was Dr. Coons’ testimony effectively rebutted and
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refuted by another expert witness’ testimony; and 5) was Dr. Coons’ testimony
mentioned during closing argument and did the argument emphasize Dr.

Coons’ opinions).

20. The Court finds from the record that there was ample other evidence
(aside from Dr. Coons’ testimony) supporting a finding that there was a
probability that the applicant would commit future acts of violence. In this
regard, the record shows that the applicant was convicted in 1991 for the
premeditated capital murder of Mr. Robert Laminack. (CR.I-7); (RR.XXV-39;
73-86). On the date of the murder, the applicant had planned to “roll”
somebody in order to take that person’s money and/or car. (RR.XXII-194);
(RR.XXV-73-74). Before approaching Mr. Laminack, the applicant and
Kristie Nystrom (the applicant’s co-defendant) had already unsuccessfully
approachéd another person to “roll”. (RR.XXI-110-116); (RR.XXII-195-197;
204); (RR.XXV-146-149). Mr. Laminack was the second target to “roll” on
the night of the offense. (RR.XXII-204). The record shows that the applicant
asked Mr. Laminack for a ride to the Salvation Army because his girlfriend
was cold and they needed a place to stay. (RR.XXII-198-199);
(RR.XXV-77-79). During the drive to the Salvation Army, the applicant
murdered Mr. Laminack by repeatedly stabbing him in the neck with a knife

as Mr. Laminack begged for his life. (RR.XX11-202; 206-209); (RR.XXIII-20; -
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28-33), (RR.XXV-79; 82). A few hours after the murder, the applicant
“smirked and giggled” when his co-defendant (Kristie Nystrom) told another
person that Mr. Laminack begged “please don’t kill me.” (RR.XXII-72).
Then in 1990, while the applicant was in the Randall County jail awaiting his
original trial, he told an inmate that Mr. Laminack begged “...please don’t kill
me, boy. Please don’t kill me” as the applicant was stabbing him.
(RR.XXI11-92-93; 95). Aside from the specific facts of the capital murder
offense in the instant case, the record also contains other acts of violence
establishing that there was a probability that the applicant would commit
future acts of violence that would constitute a continuing threat to society. In
1989, the applicant beat his father by hitting him with a broom and kicking
him with his feet. (RR.XX1I-41-42). As a fesult of the beating, the applicant’s ‘
father was hospitalized for a considerable period of time, suffered from the
loss of muscle control in his right hand and leg, had to have his jaw wifed
together, and had trouble speaking. (RR.XXII-56-57); (RR.XXV-122; 125).
| During this same time period, the applicant repeatedly threatened to kill his
ex-girlfriend and assaulted his ex-girlfriend by picking her up and shoving her
into some lockers. (RR.XXII-75-81); (RR.XXV-39). As a result of the
assault, the applicant’s ex-girlfriend suffered three dislocated discs in her back
and lost the use of her right arm for several months. (RR.XXII-82). The

record further reflects the following: 1) the applicant threatened a student with
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a knife in the 7" grade (RR.XXII-139-140); 2) the applicant threw a stapler
and threatened a teacher in the 9" grade (RR.XXII-143); (RR.XXV-50); 3) the
applicant pled guilty to possessing a knife (RR.XXII-236-237; 240);
(RR.XXV-57-58; 129-130); 4) the applicant hung out with known drug users
who threatened police officers in approximately 1989 to 1990
(RR.XXII-233-237); (RR.XXV-57; 126-127); and 5) the applicant was found
in possession of mérijuana while on death row (RR.XXIII-110-112);
(RR.XXV-99-100). (RR.XXIII-76-79; 106-107); (RR.XXV-95). The Court
finds that all of this ample evidence supported the jury’s finding at the re-
sentencing trial that there was a probability that the applicant would commit

future acts of violence.

21. The Court finds from the» record that there was no other psychiatric

evidence of the applicant’s character for violence that was admitted without
objection at the re-sentencing trial. However, the Court finds that this one
factor is not déterminable and should be considered with all of the other Coble
factors when determining whether the trial counsels’ failure to effectively
challenge Dr. Coons’ qualifications was so prejudicial that it deprived the

applicant of a fair trial.

22. The Court finds from the record that Dr. Coons’ opinion was not

particularly powerful, certain, or strong. In this regard, the record shows the
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following: 1) Dr. Coons testified that he had never written any publications
dealing with predictions of future dangerousness and had no statistical data
regarding the accuracy of his predictions of future dangerousness.
(RR.XXII1-228; 232); 2) Dr. Coons stated that he had evaluated many people
concerning future dangerousness and had predicted that about fifty of these
peopie would constitute a future danger. (RR.XXIII-229); 3) Out of the fifty
people, Dr. Coons testified that he had only done a follow-up on two of these
evaluations to determine if his predictions were accurate.
(RR.XX111-229-230; 232); 4) Dr. Coons testified that, in his opinion, an
inmate had a greater opportunity to commit violence in the general population
than on death row. (RR.XXIII-231); 5) Dr. Coons again admitted that he had
no research to support his opinion. (RR.XXIII-231-232). Based on Dr.
Coons’ testimony at the re-sentehcing trial, the Court finds that his opinion

was not particularly powerful, certain, or strong.

23. The Court finds from the record that Dr. Coons’ testimony was
effectively rebutted and refuted by Dr. Edens. In this regard, the record shows
the following: 1) Dr. Edens testified that he was in the courtroom listening to
Dr. Coons’ testimony in this case and is of the opinion that Dr. Coons’
methodology is not supported by science. (RR.XXIV-21; 36; 68-69); 2) Dr.

Edens testified that Dr. Coons’ methodology had “...not been borne out as an
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accurate means of identifying the individuals who are going to be violent in
prison in the future.” (RR.XXIV-36); 3) Dr. Edens testified that research
existed which shows that the “...rate of subsequent murders by people in
prison for murder are relatively low and in many studies actually lower than
other general population inmates.” (RR.XXIV-32); 4) Dr. Edens testified that
« convicted murderers in a lot of studies actually are less prone to gétting
written up for disciplinary infractions than are people in for other types of
crimes.” (RR.XXIV-34); 5) Dr. Edens testified that he was the lead author of
an article titled “Predictions of Future Dangerousness in Capital Murder
Trials, Is It Time to Reinvent the Wheel?” and that the findings from the
article revealed that only about five percent of the 155 capital murder
defendants who made up the study for the article cqmmitted a subsequent
serious assault after being on death row for an average of ten years.
(RR.XXIV-21-22; 28); 6) Dr. Edens testified that numerous scientific studies
pertaining to the issue of unreported violence in prison showed that there is
not a big difference in the rates of inmates who admit in a confidential setting
that they are a victim of violence and inmates who officially report incidents
of violence. (RR.XXIV-33-34; 53-54); 7) Dr. Edens’ testimony was
supported by scientific articles and scientific data; 8) Dr. Edens was very
familiar with the literature and studies of other researchers in his field and

used such studies to support his testimony. (RR.XXIV-18; 32-33; 53-54); and
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9) Dr. Edens used his own research and literature to support his testimony.
(RR.XX1V-21-22; 28). Based on Dr. Edens’ testimony, the Court finds that

that Dr. Coons’ testimony was effectively rebutted and refuted by Dr. Edens.

24. The Court finds from the record that Dr. Coons’ testimony was
mentioned by both the State and defense during closing arguments at the re-
sentencing trial. (RR.XXV-199; 212; 207-216; 220). In this regard, the
record shows the following occurred during closing arguments: 1) the State
argued tl}at in Dr. Coons’ opinion the applicant was a threat and would
commit acts of violence in the future. (RR.XXV-199); 2) the Sfate
acknowledged that Dr. Edens believed that Dr. Coons’ methods for predicting
future dangerousness were unscientific, unreliable, and not subject to peer
review. (RR.XXV-199); 3) the defense argued that Dr. Coons did not care
whether his prediction was accurate and did not care whether his method for
determining the predictability of future dangerousness was correct.
(RR.XXV-212); 4) the defense argued that Dr. Coons’ prediction that the
applicant would be a future danger was proven wrong since the applicant had
not committed a serious violent criminal act while in prison for the past
eighteen years. (RR.XXV-207; 212; 215-216); and 5) the State argued on
rebuttal that Dr. Coons had been a distinguished psychiatrist for the past

thirty-eight years and that it was up to the jurors to judge Dr. Coons’
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testimony. (RR.XXV-220). Although both the State and defense mentioned
Dr. Coons’ testimony during closing arguments, the Court finds that trial
counsel did an effective job of rebutting the State’s closing argument

concerning Dr. Coons and future dangerousness.

25. The Court‘ﬁnds, after considering the five factors set forth in the Coble
case, any error in admitting Dr. Coons’ expert testimony at the re-sentencing
trial and/or in allegedly failing to effectively challenge Dr. Coons’
qualifications and testimony at the re-sentencing trial did not deprive the

applicant of a fair sentencing trial.
CLAIM ONE (B)

1. In Claim One (B), the applicant contends trial counsel’s failure to
effectively challenge Dr. Coons resulted in the admission of testimony that

violated the Sixth, Eighth, and Fourteenth Amendments to the United States
Constitution. (Writ Application at pages 90-111); (State’s Writ Answer at
pages 31-34).

2 The Court finds that if the applicant is solely raising constitutional

issues (and not ineffectiveness claims) in Claim One (B), then such

constitutional issues are forfeited since they were not raised on direct appeal.
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3. The Court finds that nothing prevented the applicant from raising the

issues (if solely constitutional issues) in Claim One (B) on direct appeal.

4. The Court finds that the admissibility of Dr. Coons’ testimony is not a

cognizable issue for habeas corpus review.

5. The Court finds that trial counsel Odiorne effectively challenged Dr.

Coons at the re-sentencing trial.

6. The Court finds that the admission of Dr. Coons’ testimony did not
violate the heightened reliability requirement of the Eighth Amendment to the

United States Constitution.

7. The Court finds that the applicant has failed to meet his burden of
showing that the admission of Dr. Coons’ testimony was -harmful (if Claim

One (B) is solely a constitutional claim).

8. The Court finds that the admission of Dr. Coons’ testimony did not

violate the Sixth or Fourteenth Amendments to the United States Constitution.

9. The Court further finds that the applicant haé failed to meet the
standards enunciated in Strickland v. Washington (if Claim One (B) is an

ineffectiveness claim).

CLAIM ONE (C)
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1. In Claim One (C), the applicant contends that Dr. Coons’ alleged false
and misleading testimony violated his right to due process of law and his
Eighth Amendment right to be free of cruel and unusual punishment. (Writ

Application at pages 111-120); (State’s Writ Answer at pages 34-36).

2.  The Court finds from the record that Dr. Coons’ testimony at the re-
sentencing trial regarding his experience and credentials was credible and
accurate. (RR.II—Evidentiary Hearing-58; 260; 263); (RR.III—Evidentiary
Hearing-255-265); (Dr. Coons’ affidavit attached as Exhibit C to State’s Writ

Answer).

3. The Court finds that Dr. Coons’ affidavit pertaining to his experience

and credentials was credible and accurate. (Dr. Coons’ affidavit attached as

Exhibit C to State’s Writ Answer).

4. In the alternative, the Court finds that the alleged false testimony
concerning Dr. Coons’ experience and credentials was not material and did

not violate the applicant’s due process rights.

5. The Court further finds that no due process or Eighth Amendment

rights were violated as alleged in Claim One (C).

CLAIM TWO (4)
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1. In Claim Two (A), the applicant contends that he was denied his right
to due process of law when the State called witnesses (Mr. A.P. Merillat and
Mr. Stephen Bryant) who allegedly presented false and misleading testimony
about the conditions of confinement in the Texas Department of Criminal
Justice. (Writ Application at pages 131-145); (State’s Writ Answer ét pages

36-45).

2. The Court finds that nothing prevented the applicant from raising Claim

Two (A) on direct appeal.

3. The Court finds that nothing prevented the applicant from objecting to

the allegations contained in Claim Two (A) at the re-sentencing trial.

4, The Court finds that the admissibility of the testimony of Merillat and

Bryant is not a cognizable issue for habeas corpus review.

5. The Court finds that the applicant failed to establish a due process

violation because the testimony of Merillat and Bryant at the. re-sentencing

trial was not false and/or misleading.

6. The Court finds that the following statements made by Merillat at the
re-sentencing trial were not false or misleading and did not violate the
applicant’s due process rights: 1) “They will go anywhere there’s a bed

available for that particular classification.” and 2) “They are restricted in the
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kind of work they can do, but not where they’re housed or how they co-
mingle with other inmates.” (Merillat’s affidavit attached as Exhibit D to

State’s Writ Answer); (RR.XXIII-161-162).

7. The Court finds from the record that Merillat and/or Bryant were never
specifically asked about the following conditions of confinement at the re-
sentencing trial: 1) if given a life sentence in a capital murder case, an inmate
would remain at a G3 level for a minimum of ten years (Applicant’s Writ
Application at page 132); 2) an inmate convicted of capital murder can never
rise to the level of a “G1” (Applicant’s Writ Application at page 132-133); 3)
an inmate convicted of capital murder will not be allowed to work on a job
without armed supervision (Applicant’s Writ Application at page 133); and 4)
an inmate’s participation in the Death Row Work- Capable program and
participation in “social summary interviews” is entirely voluntary
(Applicant’s Writ Application at page 134). Since Merillat and Bryant were
never specifically asked about the above conditions of confinement, the Court
finds they were not trying to mislead the jury about the conditions of
confinement in the Texas Department of Criminal Justice. (Merillat’s‘ affidavit

attached as Exhibit D to State’s Writ Answer).
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8. The Court finds that Merillat did not give false testimony about the
remuneration he received from Randall County. (Merillat’s affidavit attached

as Exhibit D to State’s Writ Answer).

9. The Court finds that the applicant failed to establish any due process

violation because Merillat’s remuneration testimony was not false.

10. The Court finds that none of the error alleged in Claim Two (A)

affected the applicant’s sentence.
CLAIM TWO (B)

1. InClaim Two (B), the applicant contends that he was denied his right to
due process of law when the State failed to provide to the defense favorable
information about the conditions of conﬁnement in the Texas Department of
Criminal Justice in violation of Brady v. Maryland. More épeciﬁcally, the
applicant contends that the State should have provided the defense with a
copy of the Texas Department of Criminal Justice’s policies. (Writ

Application at pages 145-147); (State’s Writ Answer at pages 45-46).

2. The Court finds that the State did not commit a Brady violation or deny
the applicant his right to due process of law by failing to provide the defense
with a copy of the Texas Department of Criminal Justice’s policies. The

applicant could have obtained the TDCJ Unit Classification Procedure
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Manual through the exercise of reasonable diligence by requesting such
information from the Texas Department of Criminal Justice. (Tracy

Dingman’s letter attached as Exhibit E to State’s Writ Answer).

3. The Court finds that the State did not commit a Brady violation or deny
the applicant his right to due process of law because the testimony of Merillat

and Bryant was not false or erroneous.
CLAIM TWO (C)

1. In Claim Two (C), the applicant contends that he was denied effective
assistance of trial counsel because counsel failed to: 1) impeach the State’s
evidence concerning conditions of confinement in the Texas Department of
Criminal Justice, 2) rebut the State’s testimony, and 3) make appropriate |
objections to preserve issues on appeal. (Writ Application at pages 147-166);

(State’s Writ Answer at pages 46-57).

2. The Court finds that the testimony of Merillat and Bryant concerning
the conditions of confinement in the Texas Department of Criminal Justice

was not false/misleading and did not “cry out” for correction by trial counsel.

3. The Court finds that, as a matter of trial strategy, trial counsel Odiorne
and Keith reasonably decided not to challenge Merillat during the re-

sentencing trial because part of the defensive theory was to show that the
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applicant had been an exemplary inmate for over eighteen years and had not
committed any criminal acts of violence during this period of incarceration.
Trial counsel believed that Merillat’s testimony helped establish that the
applicant had the opportunity to commit criminal acts of violence while on
death row and chose not to engage in such behavior. This trial strategy was
reasonable and plausible in light of all the circumstances. (Odiorne’s affidavit

attached as Exhibit A to State’s Writ Answer); (Keith’s affidavit attached as

Exhibit B to State’s Writ Answer).

4; The Court finds that trial counsel Odiome was not ineffective for
failing to object to and/or clarify the following italicized statement made by
Merillat at the re-sentencing trial: An inmate convicted of capital murder and
sentenced to life “will go anywhere there a bed available for that particu)ar
classification. They’re not sent to a special unit. They’re not pﬁt in a special
cell block. Just depends on the openings at the time, the population of the
prison.” (emphasis added by this writer); (RR.XXIII-161); (Merillat’s
affidavit attached as Exhibit D to State’s Writ Answer). According to Merillat,
offenders convicted of capital murder and sentenced to life in prison “...are
assigned a ‘default’ classification of G3 upon entry into the prison system.
This classification does not call for or mandate placement of the inmate into a

‘special unit.” The limitations or restrictions as far as custody of a G3 offender
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as applies to a convicted capital murder with a life sentence are outlined in the
Texas Department of Criminal Justice Classification Plan, referred to below.
There is no mention of a ‘special unit’ for convicted capital murderers with
less than death sentences. However, the prison is prevented from housing
those inmates in trusty camps or in ‘minimum’ security locations.” (Merillat’s
affidavit attached as Exhibit D to State’s Writ Answer at pages 2-3). Merillat
stated in his affidavit that Frank Aubuchon believes that his italicized
statement was incorrect because the applicant could not be assigned to a less
restrictive custody than G-3 for a minimum of 10 years. (Merillat’s affidavit
attached as Exhibit D to State’s Writ Answer at page 4). Although Merillat
agreed with Aubuchon’s assertion, he explained that “...this restriction on
custody does not alter my testimony conceming where a G3 offer}der would
be housed, according to his classiﬁéation, nor does it render my statements |
false or misleading. An incoming offender designated G3 (like Applicant
here), regardless of the requirement that he serve 10 years flat before
becoming eligible for less restrictive custody will still be assigned to any unit
that has a bed available for that particular classification. ..1 also point out that
I was never asked by either party about this ’10-year rule.’ Had I been, my
answer would have been consistent with Mr. Aubuchon’s affidavit, so neither
one of us can be accused of having fabricated testimony or misled any

person.” (Merillat’s affidavit attached as Exhibit D to State’s Writ Answer at
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pages 4-5). The Court finds Merillat’s affidavit to be credible. Based on
Merillat’s affidavit, the Coﬁrt finds that Merillat’s above italicized statement
was truthful and accurate. The Court further finds that trial cbunsel Odiorne
was not ineffective for failing to object to and/or clarify a truthful and

accurate statement at the re-sentencing trial.

5. The Court finds that trial counsel Odiome was not ineffective for
failing to object to and/or clarify the following italicized statement made by
Merillat at the re-sentencing trial: Odiorne’s question was “Do persons who
are convicted of capital murder and sentenced to life in prison start out in any
kind of restrictive setting?” and Merillat’s answer was “No, sir. They are
restricted in the kind of work they can do, but not where they're housed or
how they co-mingle with other inmates.” (emphasis added by this writer);
(RR.XXIII-162); (Merillat’s affidavit attached as Exhibit D to S@te’s Writ
Answer). According to Merillat, G3 offenders “...are housed in units capable
of housing general popﬁlaﬁoh inmates, including G3 offenders. There are
conditions, such as bvercrowding or other compelling need, which may
require that G3 offenders be housed with G2 offenders...But, this co-mingling
of G2 and G3 offenders cannot be accomplished except upon the approval of
‘the housing scheme by the Chairperson of the SCC [State Classification

Committee].” This exception to an otherwise blanket prohibition is codified in
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the Unit Classification Procedures Manual...Moreover, the Recreation
Program for offendérs, administered and implemented through TDCIJ
Administrative Directive 03.40 (‘Out-of-Cell Time’ for General Population
Offenders) provides a uniform set of standards which define the conditions
and administrative requirements relating to out-of-cell recreational time for
offenders, necessarily allowing for a certain degree of interaction between G3,
G2 and G1 offenders. Thus, my testimony was accurate and true, particularly
when 1 observed in general terms that G3 offenders ‘start out’ under these
conditions and, according to existing regulations, are permitted limited
contact with offenders with a less restrictive custody status....” (Merillat’s
affidavit attached as Exhibit D to State’s Writ Answer at pages 6-7). The
Court finds Merillat’s affidavit to be credible. Based on Merillat’s afﬁdavit,
the Court finds that Merillat’s above italicized statement was truthful and
accurate. The Court further finds that trial counsel Odiorne was not
ineffective for failing to object to and/or clarify a truthful and accurate

statement at the re-sentencing trial.

6. The Court finds that, as a matter of trial strategy, trial counsel Odiorne
and Keith were not ineffective for failing to hire and utilize an expert
knowledgeable in the classification and procedures of the Texas Department

of Criminal Justice at the re-sentencing trial. Trial counsel choose to focus
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e the jury’s attention on their defensive theory (i.c., that the applicant had been
an exemplary inmate for over eighteen years and had not committed anyi
. criminal acts of violence during this period of incarceration) and relied on
defense witnesses Jared Wilson and Kyle Rains to establish that the applicant
- had opportunities to commit criminal acts of violence while on death row and
chose not to engage in such behavior. The Court finds that this trial strategy
was reasonable and plausible in light of all the circumsténces. (Odiorne’s

; affidavit attached -as Exhibit A to State’s Writ Answer); (Keith’s affidavit-

attached as Exhibit B to State’s Writ Answer).

7 The Court finds from the record that it was reasonable for trial counsel
to call Jared Wilson and Kyle Rains as defense witnesses in order to show that
the applicant had the opportunity to commit criminal acts of violence while on

~ death row and chose not to engage in such behavior. (RR.XXV-19-21;

30-32).

8. The Court finds from thé record that trial counsel Odiorne and Keith
- were not ineffective for failing to insist on a hearing .to establish whether
Merillat would give lay or expert opinion testimony at the re-sentencing trial.
Trial counsel requested a Rule 702/Rule 705 hearing prior to and during
Merillat’s testimony and objected that Merillat was not qualified as an expert

in classification during the re-sentencing trial. (RR.XX1II-160-161). Trial
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counsels’ actions were reasonable and plausible in light of all the

circumstances.

9 The Court finds trial counsel were not ineffective for allowing the State
to elicit testirﬁony from Merillat about the classification system.
(RR.XXIII-160-161). It is reasonable to conclude from a reading of the
record that Judge Miner was sustaining the prosecutor’s argument that the
classification evidence had already come in through another witness and was
not sustaining the defense objection that Merillat was unqualified to testify
about classification issues. (RR.XXII-160-161). Accordingly, trial counsels’

actions were reasonably and plausible in light of all the circumstances.

10. The Court finds, as a matter of trial strategy, trial counsel were not
ineffective for failing to argue that Merillat’s opinion testimony and testimony
of prison violence violated the Eighth Amendment of the United States
Constitution. The defense’s trial strategy was to show that the applicant had
opportunities to commit crimir;al acts of violence while on death row and
chose not to engage in such behavior for over eighteen years of confinement.
Tt was reasonable for trial counsel to conclude that Merillat’s testimony
actually helped support this trial strategy. (Odiorne’s affidavit attached as '

Exhibit A to State’s Writ Answer); (Keith’s affidavit attached as Exhibit B to
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State’s Writ Answer). Accordingly, the actions of trial counsel were

reasonable and plausible in light of all the circumstances.

11. The Court finds that trial counsel were not ineffective for failing to
argue that Merillat’s testimony was unconstitutional because it rendered
mitigating evidence irrelevant. No evidence exists that must be viewed by a
juror as being per se mitigating. The Court further finds the jury charge
properly contained the following language regarding Special Issue #3: “Do
you find from the evidence, taking into consideration all of the evidence,
including the circumstances of the offense, the defendant’s character and
background, and the personal moral culpability of the defendant, there is a

. sufficient mitigating circumstance or circumstances to warrant that a sentence
of life imprisonment rather than a death sentence be imposed?”. (Exhibit F at
page 9 of the State’s Writ Answer). Accordingly, the actions of trial éounsel

were reasonable and plausible in light of all the circumstances.

12. The Court finds that trial c;)unsel were not ineffective for failing to: 1)
demonstrate that the applicant had never been investigated by the Special
Prosecution Unit (Applicant’s Writ Application at pages 152-153); 2)
introduce evidence about the decreasing likelihood of violence in an older
inmate and for failing to rebut the suggestion that age is irrelevant to the

probability of future dangerousness (Applicant’s Writ Application at pages
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153-154); 3) object that the testimony of Mr. Bryant and Mr. Merillat was
premature because the defense had not presented any evidence of their
defensive theory prior to these witnesses’ testifying at the re-sentencing trial
(Applicant’s Writ Application at pages 161-162); 4) object that Mr. Merillat’s
testimony was cumulative of Mr. Bryant’s testimony (Applicant’s Writ
Application at page 162); and 5) object that the testimony of Mr. Merillat and
Mr. Bryant regarding an inmate’s escape from death row was irrelevant to this
case (Applicant’s Writ Appﬁcation at pages 162-163). Trial céunsels’ main
objective in this case was to focus the jury’s attention on the fact that the
applicant had opportunities to commit criminal acts of violence while on
_death row and chose not to engage in such behavior for over eighteen years of
confinement.  (Odiorne’s affidavit attached as Exhibit A to State’s Writ
Answs:r); (Keith’s affidavit attached as Exhibit B to State’s Writ Answer). In

light of this objective, trial counsels’ inactions did not constitute ineffective
assistance of counsel.

13. The Court finds that trial counsel did not fail to impeach any improper
evidence presented by the State concerning conditions of confinement in the

Texas Department of Criminal Justice.
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14. The Court finds that trial counsel did not fail to make appropriate

objections to the State’s evidence about conditions of confinement in the

Texas Department of Criminal Justice.

15. The Court further finds that the applicant has failed to establish any
prejudice stemming from appellate counsels’ reasonable professional
judgments in Claim Two (C). In light of the strong evidence presented at re-
sentencing trial showing that the applicant was not a future danger because he
had been an exemplary inmate for over eighteen years and in light of the
strong mitigafing evidence presented at the re-sentencing trial, trial counsels’

actions did not deprive the applicant of a fair trial.

CLAIM TWO (D)

1. In Claim Two (D), the applicant contends that appellate counsel was
ineffective for failing to raise the issue of the State’s use of witnesses whb
presented false and misleading testimony about the conditions of confinement
in the Texas Department of Criminal Justice on direct appeal.  (Writ

Application at pages166-170); (State’s Writ Answer at pages 57-59).

2 The Court finds that appellate counsel Bennett was not ineffective for
failing to raise the allegations contained in Claim Two (D) on direct appeal.

Since no objections to the allegations contained in Claim Two (D) were made
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at the re-sentencing trial, the Court finds that Claim Two (D) was not
preserved for appellate review. (Bennett’s affidavit attached as Exhibit G to
State’s Writ Answer). Trial counsel Bennett was not ineffective for failing to

raise unpreserved error on direct appeal.

3 The Court finds that the applicant has failed to establish any prejudice
stemming from appellate counsels’ reasonable professional judgments in

h Claim Two (D). (Bennett’s affidavit attached as Exhibit G to State’s Writ

Answer).

4 1In the alternative, the Court finds that the arguments raised in Claim
Two (D) did not affirmatively demonstrate the alleged ineffectiveness and

Claim Two (D) was better raised/developed on habeas corpus review.

5. The Court further finds that the following statement made bSi appellate
counsel Bennett in his affidavit should be disregarded: “In my opinion Mr.
Brewer poses no continued danger to others or to society and his sentence
should be commuted to life imprisonment.” (Bennett’s affidavit attached as '
Exhibit G to State’s Writ Answer). The Court finds this statement is
multifarious and has no merit. The Court extends the above finding to all the
other ineffective assistance of appellate counsel claims alleged in the writ

application—Claim Three (B), Claim Seven, Claim Eight, Claim Nine (A)
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and (B), Claim Eleven, Claim Twelve, Claim Thirteen, Claim Fourteen, Claim

Fifteen, and Claim Sixteen.

CLAIM THREE (A)

1. In Claim Three (A), the applicant contends that trial counsel were
ineffective for failing to adequately challenge the State’s use of the autopsy
report and prior testimony of Dr. Ralph Erdman in violation of the Sixth,
Eighth, and Fourteenth Amendments to the United States Constitution. (Writ
Application at pages 184-215); (State’s Writ Answer at pages 59-68). More
specifically, the applicant contends in Claim Three (A) that trial counse] were
ineffective for the following reasons: 1) trial counsel failed to challenge the
admissibility of Dr. Erdmann’s work even though trial counsel had ample
opportunity to raise Erdmann’s lack of qualification, competence, and honest
in his professional conduct (Writ Application at pages 184-197); 2) trial
counsel failed to adequately challenge the admissibility of Dr. Erdmann’s
previous testimony on the basis of Mthe confrontation clause and hearsay
grounds (Writ Application at pages 197-205); 3) trial counsel failed to utilize
Dr. Erdmann’s many convictions for crimes of moral turpitude in order to
impeach the findings in his report/prior testimony or to demonstrate Dr.
Erdmann’s untruthful character (Writ Appliéation at pages 205-209); and 4)

trial counsel failed to present expert testimony on the applicant’s behalf in
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order to impeach Dr. Erdmann’s findings and theories and Dr. Natarjan’s
resulting testimony. (Writ Application at pages 209-215); (State’s Writ

Answer at pages 59-68).

2. The Court finds that the main reason Dr. Erdmann’s autopsy report and
testimony was presented in the instant case was to inform the jury about
Robert Laminack’s cause of death. Cause of death is a guilt/innocence issue,

not a punishment issue.

- 3. The Court finds that the jury in the original trial had already determined
cause of death at the guilt/innocencé stage of trial and the appellate courts had

- affirmed the conviction.

4. The Court finds that trial counsel Odiorne and Keith objected when the
State sought to re-tender evidence (including Erdmann’s autopsy and
testimony) from the original trial at the re-sentencing trial. However, Judge

Miner allowed the State to re-tender all such evidence at the re-sentencing

- trial. (RR.XXI-20-38).
5. The Court finds, as a matter of trial strategy, trial counsel Odiorne and
Keith reasonably decided not to challenge the victim’s cause of death because

it was primarily a guilt/innocence issue and part of the defensive theory was

for the applicant to take responsibility for his actions by admitting that he
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murdered Laminack at the re-sentencing trial. This trial strategy was
reasonable and plausible in light of all the circumstances. (Odiorne’s affidavit
attached as Exhibit A to State’s Writ Answer); (Keith’s affidavit attached as

Exhibit B to State’s Writ Answer).

6. The Court finds that trial counsel were not ineffective for failing to
inform the jury about Erdmann’s numerous convictions/criminal acts,
Erdmann’s loss of his medical license, and Erdmann’s dishonesty and
incompetence since the defense decided not to challenge cause of death at the
re-sentencing trial. (Odiorne’s affidavit attached as Exhibit A to State’s Writ

Answer) (Merillat’s affidavit attached as Exhibit B to State’s Writ Answer).

7 The Court finds from the 1991 trial transcript that Dr. Erdmann was
cross-examined at the original trial and so the applicant cannot establish any |

confrontation violations in this case. (RR.XVI-387-388).

8. The Court finds that the autopsy_report was not subject to hearsay
challenges.

9. The Court finds that trial counsel did adequately challenge the
admissibility of Dr. Erdmann’s work (autopsy report and testimony) at the re-

sentencing trial. In this regard, the record shows the following: 1) trial

counsel Odiorne and Keith objected when the State sought to re-tender
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evidence (including Erdmann’s autopsy and testimony) frorﬁ the original trial
at the re-sentencing trial; 2) trial counsel Keith objected to Dr. Natarajan
offering his opinion at the re-sentencing trial because it was based on Dr.
Erdmann’s work and violated the confrontation clause (RR.XXIII-30-32) and
3) trial counsel Keith again objected that Dr. Natarajan’s testimony violated
the confrontation clause and moved to strike Dr. Natarajan’s testimony from
the record after Dr. Natarajan testified at the re-sentencing trial. The trial
judge overruled the objection. (RR.XXIII-67-69). Accordingly, trial
counsels’ actions in challenging the admissibility of Dr. Erdmann’s work were

reasonable and plausible in light of all of the circumstances.

10. The Court finds that ﬁial counsel were not ineffective for failing to
present the expert testimony of a pathologist to impeach Dr. Erdmann’s -
findings/theories and Dr. Natarajan’s resulting testimony.  Since the
conviction in this case was affirmed, the appellate courts obviously found no

error with Dr. Erdmann’s testimony/findings from the 1991 trial.

11. The Court finds that trial counsel were not ineffective for failing to -
present an expert witness at the re-sentencing trial to challenge Kristie
Nystrom’s culpability. The trial strategy in the instant case was to have the
applicant take responsibility for killing Laminack, to have the applicant show

remorse for his actions, and to present evidence showing that the applicant
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had been an exemplary inmate in prison for over eighteen years. Based on
this trial strategy, it was reasonable for trial counsel Odiorne and Keith not to
challenge Nystrom’s culpability. This trial strategy was reasonable and
plausible in light of all the circumstances. (Odiorne’s affidavit attached as
Exhibit A to State’s Writ Answer); (Keith’s affidavit attached as Exhibit B to

State’s Writ Answer).

12. The Court further finds that the applicant has failed to establish any
prejudice stemming from trial counsels’ reasonable professional judgments in

Claim Three (A) since Dr. Erdmann’s autopsy report/prior testimony related

to cause of death (which was not an issue in this cause since the applicant

admitted to murdering Laminack at the re-sentencing trial).
CLAIM THREE (B)

1. In Claim Three (B), the applicant contends that appellate counsel was
ineffective for failing to raise Judge Miner’s alleged error in admitting
evidence of Dr. Erdmann’s autopsy of Laminack. (Writ Application at pages

215-219); (State’s Writ Answer at pages 68-70).

2 The Court finds that appellate counsel Bennett did not render
ineffective assistance of counsel for failing to raise Judge Miner’s alleged

error in admitting evidence regarding Dr. Erdmann’s autopsy on direct appeal.
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Since Dr. Erdmann’s autopsy was relevant to the guilt/innocence issue of
cause of death and since the cause of death issue had already been reviewed
by the appellate courts and withstood scrutiny, appellate counsel Bennett was
not ineffective for failing to raise the allegations contained in Claim Three (B)
on direct appeal. Appellate counsel Bennett’s actions were objectively

reasonable and plausible in light of all the circumstances.

3. The Court finds that the applicant has failed to establish prejudice
stemming from appellate counsel Bermett’s failure to raise the above issue on
direct appeal. Since the evidence of Dr. Erdmann’s autopsy involved a guilt/
innocence issue and since the applicant admitted to killing Laminack at the re-

sentencing trial, no prejudice can be shown.

4. The Court further finds that Bennett’s supplementary affidavit

- designated as Exhibit H-22 is not credible.

CLAIM THREE (C)

1. In Claim Three (C), the applicant contends that he was denied his right
to due process of law and to the Eighth Amendment’s prohibition against
cruel and unusual punishment when the State called Dr. Natarajan to testify
about the validity of Dr. Erdmann’s autopsy of Laminack. (Writ Application

at pages 219, 225); (State’s Writ Answer at pages 70-74).
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9. The Court finds that nothing prevented the applicant from raising Claim

Three (C) on direct appeal.

3 The Court finds that the admissibility of Dr. Natarajan’s testimony is

not a cognizable issue for habeas corpus review.

4. The Court finds from the record that Dr. Natarajan’s testimony
concerning the validity of Dr. Erdmann’s autopsy of Laminack was not false

- or misleading. (RR.XXIII-33-64)

S The Court finds that the applicant failed to establish a due process

- violation because Dr. Natarajan testimony was not false.

6. The.Court finds that Dr. Natarajan’s conclusions about cause of death
were based upon a review of the following evidence: 1) photographs taken
during the autopsy (RR.XXII1-29); 2) photographs taken by law enforcement
authorities (RR.XXI11-29-30); 3) information gathered by law enforcement
authorities in connection with the investigation of Mr. Laminack’s death
(RR.XXIH-30; 59-60); 4) police reports (RR.XXIII-31; 59); 5) witness
statements(RR.XX111-58-60); 6) Dr. Erdmann’s testimony from the 1991 trial

(RR.XXIII-58; 64); and 7) Dr. Erdmann’s autopsy report (RR.XXIII-29-32).

7 The Court finds that the applicant has cited no evidence in Claim Three

(C) to show that Dr. Erdmann’s autopsy failed to follow a standard protocol.
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8 The Court finds that the applicant has failed to establish an Eighth

Amendment violation.

9  The Court further finds that any error alleged in Claim Three (C) did

not affect the applicant’s sentence since the applicant admitted to killing

Laminack at the re-sentencing trial.

CLAIM FOUR

1. In Claim Four, the applicant contends that trial counsel were
ineffective for failing to investigate and present mitigating evidence to
support a sentence of less than death at the re-sentencing trial.  (Writ

Application at pages 225-292); (State’s Writ Answer at pages 75-81).

9 The Court finds that trial counsel Odiorne and Keith used an in-house
investigator and mitigator prior to the re-sentencing trial in order to discover
and/or develop mitigation evidence and a trial strategy. (Odiorne’s affidavit

attached as Exhibit A to State’s Writ Answer);” (Keith’s affidavit attached as

Exhibit B to State’s Writ Answer).

3. The Court finds that trial counsel Odiorne and Keith reviewed a copy of
the transcript from the original 1991 trial in order to develop mitigation

evidence and a trial strategy for the re-sentencing trial. The transcript helped

in the investigation of the applicant’s mitigating evidence and in the
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investigation of the State’s aggravating evidence. (Odiorne’s affidavit attached

as Exhibit A to State’s Writ Answer); (Keith’s affidavit attached as Exhibit B

to State’s Writ Answer).

4. The Court finds that trial counsel Odiorne émd Keith reviewed the notes
from the applicant’s counsel (including habeas counsel) at the original 1991
trial in order to develop mitigation evidence and a trial strategy for the re-
sentencing trial. (Odiorne’s affidavit attached as Exhibit A to State’s Writ

Answer); (Keith’s affidavit attached as Exhibit B to State’s Writ Answer).

5. The Court finds that trial counsel Keith traveled to Mississippi prior to
the re-sentencing trial in order to meet with the applicant’s family members

about mitigation evidence. (Keith’s affidavit attached as Exhibit B to State’s

Writ Answer).

6. The Court finds trial counsel Keith made a reasonable decision not to
call Albert Brewer (the applicant’s father) as a witness during the re-
sentencing trial because trial counsel Keith had learned from the mitigation
investigation that Albert Brewer would commit perjury if called as a defense

witness. (Keith’s affidavit attached as Exhibit B to State’s Writ Answer).

7. The Court finds that trial counsel Keith made a reasonable decision to

alert Judge Miner about Albert Brewer’s intention to lie on the witness stand
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after learning that the State intended to call Albert Brewer as a witness.

(Keith’s affidavit attached as Exhibit B to State’s Writ Answer).

8. The Court finds from the récord that trial counsel presented the
following mitigating evidence at the re-sentencing trial which delved into the
applicant’s background and troubled childhood: 1) the applicant testified that |
he was born on May 26, 1970 (RR.XXV-39); 2) the applicant testified that
Albert Brewer (his father) went to Vietnam and was not the same person when
he returned home from the war (RR.XXV-40); 3) the applicant testified that
Karon Brewer (his mother) and Albert Brewer divorced because Albert
abused Karon Brewer (RR.XXV-40); 4) the applicant teétiﬁed that Albert
Brewer was not present in his life while he was growing up (RR.XXV-39); 5)
the applicant testified that his mother remarried in approximatély 1974 and
that his step-father (Don Bartlett) was never at home (RR.XXV-40-41); 6) the
applicant testified that his relationship with his step-father was not good and
that his step-father would repeatedly beat him with an extension cord or a belt
(RR.XXV-41-42); 7) the applicant testified that he would often run away from
home for months at a time in order to get away from his step-father
(RR.XXV-54); 8) the applicant testified that his mother and step-father would
fight at least once a week (RR.XXV-44); 9) the applicant testified that he was

diagnosed with scoliosis in 1981 (RR.XXV-135); 10) Karon Brewer and the
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applicant testified that the applicant had to have surgery for his scoliosis
(RR.XXIV-83-84); (RR.XXV-135); 11) the applicant testified that the
scoliosis surgery involyed taking a bone from the applicant’s hip and fusing it
in his neck and then puttir{g arod in the applicant’s spine (RR.XXV-46; 135);
12) the applicant testified that he spent about three weeks in a hospital bed
after the surgery and then about eight weeks in a body brace (RR.XXV-46);
13) Karon Brewer and the applicant testified that the scoliosis prevented the
applicant from playing his beloved sports (RR.XXIV-83); 14) the applicant
testified that he began hanging out with “stoners” and using drugs when he
was about twelve years old because he was no longer able to play sports
(RR.XXV-47-48); 15) the applicant testified that Karon Brewer and Don
Bartlett ended their marriage in approximately 1985 (RR.XXV-52); 16) the

applicant testified that Albert Brewer came back into his life in approximately

" 1985 when he was about fifteen years old (RR.XXV-40; 51-52); 17) the

applicant testified that Karon Brewer and Albert Brewer remarried in 1987
(RR.XXV-54); 18) Karon Brewer and the applicant testified that Albert
Brewer was mean, violent, and abusive (RR.XXIV-52; 85); (RR.XXV-52; 59;
62); 19) Billie Anne Young (the applicant’s sister) testified that ;he witnessed
Albert Brewer beating the applicant (RR.XXIV-96-102); 20) the applicant
testified that law enforcement officers were often called out to his residence

because Albert was beating on the applicant or on Karon Brewer
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(RR.XXV-62); 21) the applicant testified Albert Brewer hit him in the face
with a piece of wood during one abusive incident and nearly broke his nose
(RR.XXV-62); 22) the applicant testified that the reason he beat Albert
Brewer with a broom so severely on one occasion was to stop Albert from
hurting Karon Brewer (RR.XXV-60-62; 123-124); 23) the applicant testified
that after the broom incident he moved to Abilene, Texas to live with his
grandmother and began using drugs and alcohol again (RR.XXV—62—64); 24)
the applicant testified that in 1990 he wrote a suicide note which was found
by his grandmother and his grandmother then took legal action to have the
applicant committed to a state hospital in Big Springs, Texas
(RR.XXV-64-65); 25) the applicant testified that the suicide note stated, “I'm
sorry for this, but I’ve got to go” (RR.XXV-65); and 26) the applicant testified

that he has a history of abusing drugs and alcohol (RR.XXV-47-48; 64; 68).

9. The Court finds from the record that trial counsel presented the
following mitigating evidence at the re-sentencing trial in order to show that
the applicant had been an exemplary inmate: 1) Scott Castleberry (a députy
with the Randall County Sheriff’s office) testified that he never wrote the
applicant up for a violation while in the Randall County jail and never saw the
applicant commit a violent act (RR.XXVI-75-76) and 2) Captain Debbie

Unruh (the jail administer for Randall County Sheriff’s office) testified that
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there were no disciplinary violations committed by the applicant while in the

Randall County jail (RR.XXVI-105-106).

10. The Court finds from the record that trial counsel presented the
following mitigating evidence at the re-sentencing trial in order to show that
an inmate has the opportunity to commit criminal acts of violence while on
death row and to support trial counsels’ trial strategy that the applicant is not a
future danger because he had the opportunity to commit criminal acts of
violence while on death row (for approximately eighteen years) and chose not
to engage in such behavior: 1) Jared Wilson (a former correctional officer on
death row at the Polunsky Unit) testified that he personally observed inmates
commit violent acts while on death row and that the level of violence is about

the same in the general population as on death row. (RR.XXV-19; 21) and 2)

| Kyle Rains (a former correctional officer on death row at the Polunsky Unit)

testified that he personally observed inmates commit violent acts while on
death row and was personally assaulted by an inmate while working on death

row. (RR.XXV-29-32).

11. The Court finds that trial counsel Keith called psychologist John Edens
as a witness at the re-sentencing trial to refute Dr. Richard Coons’ testimony

pertaining to future dangerousness and to impeach the methodology
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underlying Dr. Coons’ predictions of future dangerousness.

(RR.XXVI-11-53).

12. The Court finds that most of the unoffered mitigating evidence that the
applicant complains about in Claim Four was not substantially different in
strength and subject matter from the mitigating evidence actually presented at

the re-sentencing trial.

13. The Court finds that trial counsel Odiome and Keith properly
investigated and presented strong mitigating evidence at the re-sentencing

trial which called for a sentence of less than death.

14. The Court finds the trial strategy of trial counsel Odiorne and Keith

pertaining to the investigation of mitigating evidence and the presentation of

‘mitigating evidence was reasonable and plausible in light of all the

circumstances.

'15. The Court further finds that the applicant has failed to establish any
prejudice in Claim Four in light of the thorough investigation of mitigating
and aggravating evidence prior to the re-sentencing trial and in light of the

presentation of strong mitigating evidence at the re-sentencing trial.

CLAIM FIVE
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1. In Claim Five, the applicant contends that trial counsel were ineffective
for failing to adequately challenge the testimony of Greg Soltis (a crime scene
investigator) in violation of the Sixth, Eighth, and Fourteenth Amendments to
the United States Constitution. (Writ Applications at pages 292-302) (State’s

Writ Answer at pages 81-85).

2. The Court finds, as a matter of trial strategy, trial é_ounsel Odiome and
Kéith reasonably concluded that it was unnecessary to challenge Soltis at the
re-sentencing trial because part of the defensive theory was for the applicant
to take responsibility for his actions by admitting that he murdered Mr.
Laminack at the re-sentencing trial. This trial strategy was reasonable and
plausible in light of all the circumstances. (Odiorne’s affidavit attached as

Exhibit A to State’s Writ Answer); (Keith’s affidavit attached as Exhibit B to

State’s Writ Answer).

3. The Court finds, as a matter of trial strategy, trial counsel Odiorne and
Keith reasonably con-cluded that it was appropriate to rélease Mr. Lawrence
Renner (a forensic consultant) as a witness prior to trial because pai't of the
defensive theory was for the applicant to take responsibility for his actions by
admitting that he murdered Laminack at the re-sentencing trial. This trial

stratégy was reasonable and plausible in light of all the circumstances.
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(Odiome’s affidavit attached as Exhibit A to State’s Writ Answer); (Keith’s

affidavit attached as Exhibit B to State’s Writ Answer).

4. The Court finds that Soltis had appropriate training in blood spatter

evaluation in April of 1990. (Soltis’ affidavit attached as Exhibit I to State’s

Writ Answer).

5. The Court finds that Soltis was qualified to testify at the re-sentencing

trial.

6. The Court finds that the applicant has failed to establish that the
allegations in Claim Five resulted in a violation of the Sixth, Eighth, or

Fourteenth Amendments to the United States Constitution.

7. The Court further finds that the applicant has failed to establish any
prejudice stemming from trial counsels’ reasonable professional judgments in
Claim Five since the applicant testified that he stabbed and killed Laminack at

the re-sentencing trial.

CLAIM SIX

1. In Claim Six, the applicant contends that trial counsel rendered
ineffective assistance of counsel by failing to impeach Stephen “Skee” Callen
and Kristie Nystrom with prior statements indicating that Nystrom had
stabbed Laminack in violation of the Sixth, Eighth, and Fourteenth
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Amendments to the United States Constitution. (Writ Application at pages

302-307); (State’s Writ Answer at pages 85-89).

2. The Court finds, as a matter of trial strategy, trial counsel Odiorne and
Keith reasonably concluded that it was unnecessary to impeach Stephen
- “Skee” Callen and Kristie Nystrom with Callén’s statements indicating that
Nystrom had stabbed Laminack. The impeachment statements raised in Claim
Six did not affirmatively show thét Nystrom had stabbed Laminack. Also, it
was reasonable for trial counsel Odiome and Keith to conclude that
impeaching Callen with these prior statements was inconsistent with the
defensive theory (i.e., the applicant would take the stand and admit to killing
Laminack at the re-sentencing trial). (Odiorne’s affidavit attached as Exhibit
A to State’s Writ Answer); (Keith’s affidavit attached as Exhibit B to State’s
’“. Writ Answer). Based on the trial strategy and defensive theory, the Court
ﬁnd§ that the actions of trial counéel pertaining to Claim Six were reasonable

and plausible in light of all the circumstances.

y 3. The Court finds, as a matter of trial strategy, trial counsel Odiorne and |
Keith reasonably concluded that it was unnecessary to elicit testimony from
Callen that the applicant had been crying after the murder offense in order to
show that the applicant was remorseful for his actions. It was reasonable for

trial counsel Odiorne and Keith to conclude that the better trial strategy (and
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the strategy that had a greater impact on the jury) was to have the applicant
personally express his remorse for murdering Laminack at the re-sentencing
trial. This trial strategy was reasonable and plausible in light of all the
circumstances. (Odiorne’s affidavit attached as Exhibit A to State’s Writ

Answer); (Keith’s affidavit attached as Exhibit B to State’s Writ Answer).

4. The Court finds that the applicant has failed to establish any violation

of the Sixth, Eighth, or Fourteenth Amendments to the United States

Constitution.

5. The Court further finds that the applicant has failed to establish any
prejudice stemming from trial counsels’ reasonable professional judgments in
Claim Six since the applicant testified that he killed Laminack and personally

expressed remorse for his actions at the re-sentencing trial.
CLAIM SEVEN

1. In Claim Seven, the applicant contends that the trial judge erred by
failing to provide the jury with a legally correct supplemental instruction on
the law. The applicant alleges that the trial judge should have informed the
jury that attempted suicide is nota criminal offense in Texas in response to the
jury note inquiring whether suicide or attempted suicide is considered a

criminal act of violence. The applicant also contends that the trial judge
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should have read the written response to the jury note in open court in
compliance with the requirements of Article 36.27 of the Texas Code of
Criminal Procedure. Furthermore, the applicant raises allegations in Claim
Seven éertaining to ineffective assistance of trial counsel and appellate

counsel. (Writ Application at pages 307-316); (State’s Writ Answer at pages

89-99).

2 The Court finds from the record that the jurors sent Judge Miner a note
during deliberations at the re-sentencing trial which read: “Is suicide or
attempting suicide considered a criminal act of violence?” (RR.XXV-235);

(State’s Writ Answer at Exhibit J).

3 The Court finds from the record that Judge Miner announced orally to
both parties that he would respond to the jury note by stating, “Please read the

charge again and be guided thereby or something.” (RR.XXV-236).

" 4. The Court finds from the record that the State and trial counsel Odiorne

and Keith failed to object to Judge Miner’s oral response to the jury note.

(RR.XXV-236).

5 The Court finds from the record that Judge Miner sent a note back to

the jurors with the following response written on the note: “I cannot answer
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that question. Please read the charge and be guided only by that” (State’s

Writ Answer at Exhibit J).

6. The Court finds from the record that the written response was not read

in open court and that neither side ijected to the Judge Miner’s failure to

read the written response to the jury note in open court.

7. The Court finds that the applicant did not waive the reading of Judge

Miner’s response to the jury note in open court.

8. The Court finds that Judge Miner’s response to the jury note (i.e., “I
cannot answer that question. Please read the charge and be guided only by

that.””) was proper and did not constitute an additional jury instruction.

9. The Court finds that Judge Miner should have read the written response
to the jury note in open court in order to comply with Article 36.27 of the

Texas Code of Criminal Procedure.

10. The Court finds that judge Miner’s failure to comply wi{h Article 36.27
of the Texas Code of Criminal Procedure was‘harmless because Judge
Miner’s written response did not constitute an additional instruction and
because trial counsel Odiorne and Keith were provided an opportunity to

object to the trial judge’s response to the jury note before it was submitted to
the jury.
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11. The Court finds that nothing prevented trial counsel Odiorne and Keith
from lodging the following objections at the re-sentencing trial: 1) the trial
judge erred by failing to provide the jury with a legally correct supplemental
instruction on the law and 2) the trial judge erred by failing to have the written
response to the jury note read in opén court in compliance with the

requirements of Article 36.27 of the Texas Code of Criminal Procedure.

12. The Court finds that nothing prevented trial counsel Odiorne and Keith
from raising the allegations contained in Claim Seven (excluding the

allegations of ineffective assistance of counsel) on direct appeal.

13. The Court finds from the record that trial counsel Odiorne and Keith
were not ineffective for failing to request an instruction stating that attempted
suicide is not a crime in Texas. Trial counsel testiﬁed during the evidentiary
hearing that they were unable to find any law supporting suéh an instruction
and believed that it was unlikely that Judge Miner would provide a
supplemental jury instructioﬁ that failed to conform with mode;i jury charges.
(RR.II—Evidentiary Hearing-117); (RR.III—Evidentiary Hearing-123). The
Court finds that trial counsels’ actions were reasonable and plausible in light

of all the circumstances.
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14. The Court finds that trial counsel Odiome and Keith did not render

ineffective assistance of counsel for failing to object to Judge Miner’s proper

response to the jury note.

15. The Court finds that trial counsel Odiorne and Keith did not render
ineffective assistance of counsel for failing to object to Judge Miner’s
noncompliance with Article 36.27 of the Texas Code of Criminal Procedure.

Trial counsel were not ineffective for failing to preserve an error that does not

constitute reversible.error.

16. The Court finds that the applicant has failed to establish prejudice
stemming from trial counsels’ failure to object to Judge Miner’s proper
response to the jury note or from trial counsels’ failure to object to Judge

Miner’s noncompliance with Article 36.27 of the Texas Code of Criminal

Procedure.

17. The Court finds that appellate counsel Bennett dié not render
ineffective assistance of counsel for failing to raise the following issues on
direct appeal: 1) Judge Miner’s alleged failure to provide the jury with a
legally correct supplemental instruction pertaining to attempted suicide and 2)
trial counsels’ failure to object to the trial judge’s response to the jury note.
Judge Miner’s response to the jury note was proper and his non-compliance
with Article 36.27 of the Texas Code of Criminal Procedure was harmless.
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18. The Court further finds that the applicant has failed to establish
prejudice stemming from Bennett’s failure to raise the above issues on direct

appeal.

CLAIMS EIGHT, ELEVEN, TWELVE, THIRTEEN,
FOURTEEN, FIFTEEN AND SIXTEEN

1. In Claim Eight, the applicant contends that appellate counsel was
ineffective for failing to raise the issue of whether Article 37.01 1(3)(d)(2) and
Article 37.0711(3)(f)(2) of the Texas Code of Criminal Procedure are
unconstitutional because these statutes confuse and mislead a jury. (Writ
Application at pages 316-345); (State’s Writ Answer at pages 99-101). In
Claim Eleven, the applicant c-ontends that appellate counsel was ineffective
for failing to raise the issue of the trial judge’s alleged error in overruling the
applicant’s motion for the court to find Article 37.0711(3)(£)(3) of the Texas
Code of Criminal Procedure unconstitutional because the statute’s definition
of “mitigating evidence” limits the Eighth Amendment concept of mitigation
to factors that render a capital defendant less morally blameworthy for the
commission of the capital murder. (Writ Application at pages 360-367);
(State’s Writ Answer at pages 117-119). In Claim Twelve, the applicant
contends that abpellate counsel was ineffective for failing to raise the issue of

the trial judge’s alleged error in overruling the applicant’s motion to hold the
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statutory definition of mitigating evidence unconstitutional (as applied to
impose a “nexus” limitation). (Writ Application at pages 367-373); (State’s
Writ Answer at pages 119-121). In Claim Thirteen, the applicant contends
that appellate counsel was ineffective for failing to raise the issue that the
Texas death penalty is unconstitutional because it does not require that the
indictment include an allegation of the aggravating circumstance which makes
the murder a capital murder in violation of Ring v. Arizona. (Writ
Application at pages 373-381); (State’s Writ Answer at pages 121-123) In
Claim Fourteen, the applicant contends that appellate counsel was ineffective
for failing to raise the issue of the trial judge’s alleged error in overruling the
applicant’s motion requesting the trial court to find that Article 37.0711(3)(f)
(3) of the Texas Code of Criminal Procedure is unconstitutional. More
specifically, the applicant contends that this statute is unconstitutional because
it fails to plaée the burden of proof regarding the mitigation special issue upon
the State and, instead, implicitly places that burden of proof upon the
defendant. (Writ Application at pages 381-390); (State’s Writ Answer at pages
123-124). In Claim Fifteen, the applicant contends that appellate counsel was
ineffective for failing to raise the issue of the trial judge’s alleged error in
overruling the applicant’s motion to hold Articles 37.0711(3)e) and (f)
unconstitutional. More specifically, the applicant contends that these statutes

are unconstitutional because they fail to require that mitigating circumstances
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be considered. (Writ Application at pages 390-392); (State’s Writ Answer at
pages 125-126). In Claim Sixteen, ‘the applicant contends that appellate
counsel was ineffective for failing to raise the issue of the trial judge’s alleged
error in overruling the applicant’s motion to declare the Texas death penalty
statute unconstitutional. More specifically, the applicant argues that the death
penalty statute is unconstitutional because of the inability of lay people to
predict future danger. (Writ Application at pages 392-395); (State’s Writ

Answer at pages 126-127).

2 The Court finds that Claims Eight, Eleven Twelve, Thirteen, Fourteen,

Fifteen and Sixteen involve purely legal issues which require no factual

resolution.

3. Accordingly, the Court finds that no findings of facts are necessary in

Claims Eight, Eleven, Twelve, Thirteen, Fourteen, Fifteen and Sixteen.
CLAIM NINE (A) and (B)

1. In Claim Nine (A) and (B), the applicant contends that appellate
counsel was ineﬁectivé for failing to raise the following issues on direct
appeal: 1) the trial judge’s denial of the gpplicant"s motion to preclude the
State’s expected use of trial transcripts at trial and 2) the trial judge’s

overruling of the applicant’s objections to the State’s exhibits offered at the
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start of trial. (Writ Application at pages 345-355); (State’s Writ Answer at

pages 101-108).

2. The Court finds from the record that Judge Miner took judicial notice
of the fact that the applicant had previously been convicted of capital murder

by a Randall County jury and so informed the jury at the re-sentencing trial.

(RR.XXI-37).

3 The Court finds from the record that Judge Miner admitted Exhibit
1-200 from the original trial ‘into evidence at the beginning of the re-

sentencing trial. (RR.XXI-37-38).

4. The Court finds that the facts and circumstances of the capital murder

offense were relevant to the jury’s assessment of punishment.

5 The Court finds that the exhibits and trial transcripts from the original

trial were relevant to the jury’s assessment of punishment.

6. The Court finds that the re-tendering of evidence from the orié,inal trial

did not violate Rule 804 of the Texas Rules of Evidence and did not violate

the confrontation clause.

7 The Court finds from the record that the re-tendered evidence from the
guilt/innocence stage of the 1991 trial was already reviewed by the appellate

courts and withstood scrutiny. (RR.XX1-20-36).
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8 The Court finds from the record that re-tendered evidence (including
any testimony and exhibits) was already subject to objections and/or cross-

examination at the guilt/innocence stage of the 1991 trial. (RR.XX1-20-36).

9 The Court finds that appellate counsel Bennett did not render
ineffective assistance of counsel for failing to raise the following issues on
direct appeal: 1) Judge Miner’s denial of the applicant’s motion to preclude
the State’s expected use of trial transcripts at trial and 2) Judge Miner’s
overruling of the applicant’s objections to the State’s exhibits (from the

original trial) offered at the start of the re-sentencing trial.

10. The Court further finds the applicant has failed to establish prejudice

stemming from Bennett’s failure to raise the above issues on direct appeal.
CLAIM TEN

1. In Claim Ten, the applicant contends that trial counsel was ineffective
for failiﬁg to question prospective juror Carla Jo Dugger about her ability to
follow the law and not automatically answer the first special issue “yes”
because she found that the applicant intentionally killed the victim. (Writ

Application at pages 355-360); (State’s Wnit Answer at pages 108-117).
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2. The Court finds from the record that trial counsel Odiorne questioned
prospective juror Carla Jo Dugger during voir dire examination about the

special issues. (RR.VI-74-124).

3. The Court finds from the record that trial counsel Odiorne failed to ask
prospective juror Dugger if she could follow the law in answering the special

issues regardless of her personal views. (RR.VI-74-124).

4. The Court finds from the record that trial counsel Odiorne challenged

prospective juror Dugger for cause because she was biased towards the death
penalty. (RR.VI-121).

5. The Court finds from the record that Judge Quay Parker denied trial
counsel Odiorne’s challenge for cause to prospective juror Dugger at voir dire
examination. (RR.VI-123).

6. The Court finds that Judge Quay Parker’s denial of the challenge for

cause was proper because trial counsel Odiorne failed to ask prospective juror

Dugger if she could follow the law in answering the special issues regardless
of her personal views.

7 The Court finds from the record that trial counsel Odiorne exercised a
peremptory strike and prospective juror Dugger did not sit as a juror in this

case. (RR.VI-124-125).
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8. The Court finds from the record that the defense requested that Judge

Miner give the applicant additional peremptory strikes after all of the

defense’s peremptory strikes were exhausted. (RR.XVI-189); (RR.XVII-5-7).

9  The Court finds from the record that Judge Miner denied the defense’s
written request for additional peremptory strikes. (CR.11-469-486),

(RR XVII-5-7).

10. The Court finds from the record that Judge Miner never allotted the
applicant any additional peremptory strikes to be used on prospective jurors,

but did grant one peremptory strike to be used on an alternate juror.

(RR.XIX-154).

11. The Court finds that trial cou;lsel Odiorne did not render ineffective
assistance of counsel for failing to properly challenge prospective juror
Dugger for cause. " Trial counsel Odiorne reasonably believed that he had
properly challenged prospective juror Dugger for cause throughout his vior
dire examination by showing prospective juror Dugger was bias against the

law. (Odiorne’s affidavit attached as Exhibit A to State’s Writ Answer).

12. The Court finds that the applicant failed to establish prejudice
stemming from trial counsels’ failure to properly challenge prospective juror

Dugger for cause. The record shows that prospective juror Dugger was never

69

3138

A266



Case 2:15-cv-00050-Z-BR Document 126-19 Filed 10/05/20 Page 263 of 308 PagelD 22432

given an opportunity to say whether or not her inclination or opinion would
prevent or substantially impair her ability to follow the law regardless of the
evidence. Thus, the Court finds that it is impossible to know whether
prospective juror Dugger was actually challengeable for cause and/or whether
trial counsel Odiorne’s actions in failing to establish a proper challenge for

cause to prospective juror Dugger denied the appiicant the right to a fair trial.
CLAIMS SEVENTEEN AND EIGHTEEN

1. In Claim Seventeen, the applicant contends that the trial judge violated
his right to a fair and impartial jury by failing to excuse unqualified
prospective jurors from the panel. More specifically, the applicant contends
that the trial judge’s failure to excuse unqualified prospective jurors from the
panel violated cexjtain federal and Supreme Court cases. (Writ Application at
pages 395-405); (State’s Writ Answer at pages 127-129). In Claim Eightéen,
the applicant contends that the trial judge violated his right to a fair and
impartial jury by allowing two automatic death penalty jurofs to remain or; the
jury. More specifically, the applicant contends that the trial judge’s actions
violated the Texas constitution, the Texas laws and rules of court, and the

Morgan v. lllinois case. (Writ Application at pages 405-409); (State’s Writ

Answer at pages 130-132).
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2. In Claims Seventeen and Eighteen, the Court finds that nothing

prevented the applicant from raising these claims on direct appeal.

3. In Claims Seventeen and Eighteen, the Court finds that the applicant

failed to establish that Judge Miner violated his right to a fair and impartial

jury.

CONCLUSIONS OF LAW
CLAIM ONE (A)

1.  The two prong test enunciated in Strickland v. Washington, 466 U.S.
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) is the proper standard to
determine ineffective assistance of counsel claims at the punishment stage of
a capital murder trial. Simply because another attorney might have pursued a
different strategy will not support a finding of ineffective assistance of
counsel. fngham v. State, 679 S.W.2d 503, 509 (Tex.Crim.App. 1984); Blott

v. State, 588 S.W.2d 588, 592 (Tex.Crim.App. 1979).

2. Trial counsels’ performance is measured against the law in effect at the
time of trial. Vaughn v. State, 931 S.W.2d 564, 567 (Tex.Crim.App. 1996).
The opinion in Coble v. State, 330 S.W.3d 253, 270-287 (Tex.Crim.App.
2010) had not even been issued when this case was re-tried in 2009.
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3. In Barefoot v. Estelle, 463 U.S. 880, 103 S5.Ct. 3383, 77 L.Ed.2d 1090
(1983), the United States Supreme Court rejected the argument that the use of
psychiatric testimony at the punishment stage of trial regarding predictions of
future dangerousness is unconstitutional because a psychiatrist is not
competent to predict future dangerousness. Barefoot v. Estelle, supra. Since
the Barefoot case allows for experts such as Dr. Coons to testify about future
dangerousness and since trial counsel are required to follow binding precedent
from the United States Supreme Court regarding federal constitutional issues,
it was reasonable trial strategy not to examine Dr. Coons about the Barefoot

case. Ex parte Ramey, 382 S.W.3d 396 (Tex.Crim.App. 2012).

4. In determining whether the result of the re-sentencing trial would have
been different if trial counsel had successfully prevented Dr. Coons from
tesfifying at the re-sentencing trial and/or had more effectively challenged Dr.
Coons’ testimony at &e re-sentencing trial, it is helpful to review the five
factors relied ﬁpon in the Coble case. These five factors in the Coble case are
as follows: 1) was there ample other evidence (i.e., aside from Dr. Coons’
testimony) supporting a finding that there was a probability that the applicant
would commit future acts of violence; 2) was there other psychiatric evidence
of the applicant’s character for violence that was admitted without objection;

3) was Dr. Coons’ opinion particularly powerful, certain, or strong; 4) was Dr.
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Coons’ testimony effectively rebutted and refuted by another expert witness’
testimony; and 5) was Dr. Coons’ testimony mentioned during closing
argument and did the argument emphasize Dr. Coons’ opinions. Coble v.
State, supra, at 286-287. The applicant has failed to establish that the result of
the re-sentencing trial would have been different if trial counsel had
successfully prevented Dr. Coons from testifying at the re-sentencing trial
and/or had more effectively challenged Dr. Coons’ testimony at the re-

sentencing trial.

5. In Claim One (A), the applicant has failed to satisfy the Strickland test.
Strickland v. Washington, supra. Most of trial counsels’ decisions and actions
in Claim One (A) were based on reasonable and plausible triai strategy in
light of all the circumstances. Although trial counsel Odiorne failed to
preserve error in regérd; to the admission of Dr. Coons’ testimony, his actions
did not prejudice the outcome of the re-sentencing trial. Thus, the applicant

has failed to establish that he was denied his right to effective assistance of

counsel in Claim One (A).
CLAIM ONE (B)

1. A writ of habeas corpus is not a substitute for direct appeal and an
applicant forfeits any claims that he could have raised on direct appeal. Ex
parte Nelson, 137 S.W.3d 666, 667-668 (Tex.Crim.App. 2004); Ex parte
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Townsend, 137 S.W.3d 79, 81 (Tex.Crim.App. 2004); Ex parte Gardner, 959
S.W.2d 189, 199-200 (Tex.Crim.App. 1996). Even constitutional claims may
be forfeited if the applicant had the opportunity and failed to raise the claim
on appeal. Ex parte Townsend, supra, at 81. Since the applicant could have
raised the issues in Claim One (B) on direct appeal (if Claim One (B) is solely

- a constitutional claim), Claim One (B) is forfeited and should not be

considered on habeas review.

2 The Court of Criminal Appeals has held that claims regarding the
B admissibility of evidence under the Texas Rules of Evidence are not
appropriate for habeas review. Ex parte Ramey, supra, at 397-398. Since the
- erroneous admission of Dr. Coon’s testimony involves Rule 702 of the Texas

Rules of Evidence, Claim One (B) is not cognizable on collateral review.

3. In Ex parte Ramey, supra, at 397, the Court of Criminal Appeals stated
- that «...we rejected that same contention [that the admission of Dr. Coons’
testimony violated the heightened reliability requirement of the Eighth h
~ Amendment] in Coble, where we said that the United States Supreme Court
had rejected such a claim in Barefoot v. Estelle, and that ‘we are required to
- follow binding precedent from that court on federal constitutional issues.’”

Since the Court of Criminal Appeals still follows the holding in Barefoot v.
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Estelle, Dr. Coons’ testimony did not violate the heightened reliability

requirement of the Eighth Amendment to the United States Constitution.

4. The applicant has failed to establish that the admission of Dr. Coons’
testimony was harmful (if Claim One (B) solely involves a constitutional
claim). Ex parte Chavez, 371 S.W.3d 200 (Tex.Crim.App. 2012); Ex Aparte
Long, 910 S.W.2d 485, 486-487 (Tex.Crim.App. 1995); Ex parte Tovar, 901

S.W.2d 484, 486 (Tex.Crim.App. 1995).

5. In Claim One (B), the applicant has failed to establish that trial

counsel’s actions violated his rights under the Sixth and Fourteenth

Amendments to the United States Constitution.

6. The two prong test enunciated in Strickland v. Washington, supra, is

the proper standard to determine ineffective assistance of counsel claims at

the punishment stage of a capital murder trial.

7. In Claim One (B), the applicaht has failed to satisfy both prongs of the -

Strickland test (if Claim One (B) solely involves an ineffectiveness claim).

Strickland v. Washington, supra.

CLAIM ONE (C)

1. In order to establish a due process violation based on the use of false or
misleading testimony, the applicant must show that the witnesses’ testimony
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was actually false. Boyle v. Johnson, 93 F.3d 180, 186 (5® Cir. 1996). Since
Dr. Coons never falsely testified about his experience or credentials, the

applicant cannot establish a due process violation.

2. The standard for materiality of false testimony is whether there is a
reasonable likelihood that the false testimony affected the applicant’s
sentence. Ex parte Chavez, supra, at 206-207. Since there is not a reasonable
likelihood that Dr. Coons’ alleged false testimony about his experience and
credentials affected the applicant’s sentence, no due process right has been

violated as alleged in Claim One (C).

3. In Claim One (C), the applicant has failed to establish a due process

violation or an Eighth Amendment violation for cruel and usual punishment.
CLAIM TWO (A)

1. A writ of habeas cdfpus is not a substitute for direct appeal and an
applicant forfeits ahy claims that he could have raised on direct appeal. Ex
parte Nelson, supra, at 667-668; Ex parte Townsend, supra, at 81; Ex parte
Gardner, supra, at 199-200. Even constitutional claims may be forfeited if
the applicant had the oppdrtunity and failed to raise the claim on appeal. Ex

parte Townsend, supra, at 81. Since the applicant could have raised Claim
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Two (A) on direct appeal, this claim is forfeited and should not be considered

on habeas review.

2. A complaint on appeal must comport with a timely and specific
objection made at trial.  Rezac v. State, 782 S.w.2d 869, 870-871
(Tex.Crim.App. 1990). Even constitutional error may be waived by the
failure to object. Parker v. State, 649 S.W.2d 46, 55 (Tex.Crim.App. 1983.
Since the applicant failed to object to the allegations contained in Claim Two
(A) at the re-sentencing trial, he waived any error or complaint asserted in
Claim Two (A) and is procedurally barred from ﬁow complaining on such

grounds. Vasquez v. State, 919 S.W.2d 433, 435 (Tex.Crim.App. 1996).

3. The Court of Criminal Appeals has held that claims regarding the
admissibility of evidence under the Texas Rules of Evidence are not
appropriate for habeas review. Ex parte Ramey, supra, at 397-398. Since the
admissibility of testimony and the admissibility/authenticity of exhibits
involve Rule 701/702 and Rule 901 of the Téxas Rules of Evidence, Claim

Two (A) is not cognizable on collatéral review.

4. The applicant has failed to show that the testimony of Merillat and/or

Bryant was false or misleading.
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5.In order to establish a due process violation based on the use of false or
misleading testimony, the applicant must show that: 1) the witness’s testimony
was actually false; 2) the testimony was material; and 3) the prosecution had
knowledge that the witness’s testimony was false.. Boyle v. Johnson, supra, at
186. Since the testimony of Merillat and Bryant was not false or misleading, the

applicant cannot meet this burden of proof.

6. The standard for materiality of false testimony is whether there is a
reasonable likelihood that the fals¢ testimony affected the applicant’s
conviction or sentence. Ex parte Chavez, supra, at 206-207. The applicant
has failed to establish that there is a reasonable likelihood that the allegations

contained in Claim Two (A) affected the applicant’s sentence.
CLAIM TWO (B)

1. The State does not have a duty to disclose evidence that the defense
could have obtained on its own through the exercise of due or reasonable
diligence. Parr v. Quarterman, 472 F.3d 245, 254 (5% Cir. 2006). 1If the
evidence was equally accessible to the defense, it is not subject to Brady.
Taylor v. State, 93 S.W.3d 487, 499 (Tex.App.—Texarkana 2002, pet. ref’d).
Since the applicant could have obtained the TDCJ Unit Classification
Procedure Manual by simply requesting such information from the Texas

Department of Criminal Justice, no due process or Brady violation occurred.
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2. The applicant has failed to establish that the State violated its

obligations under Brady v. Maryland.
3. The applicant has failed to establish any due process violation in Claim
Two (B).

CLAIM TWO (C)

1.The applicant has failed to show that the testimony of Merillat and/or

Bryant was false and needed correction by trial counsel.

2.The applicant has failed to show Merillat’s testimony of prison violence
violated his Eighth Amendment rights

3 There is no evidence that must be viewed by a juror as being per se
mitigating. Saldano v. State, 232 S.W.3d 77, 97 (Tex.Crim.App. 2007); Cantu v.
State, 939 S.W.2d 627, 648 (Tex.Crim.App. 1996).

4.The two prong test enunciated in Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) is the proper standard to determine

ineffective assistance of counsel claims at the punishment stage of a capital
murder trial.

5 In Claim Two (C), the applicant has not established either deficient

performance or prejudice under Strickland v. Washington, supra.
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CLAIM TWO (D)

1. The Texas, ineffectiveness of appellate counsel is judged under the
same standard governing trial counsel (the two prong test set forth in
Strickland v. Washington, supra). Evitts v. Lucey, 469 U.S. 387, 392,105 S.Ct.
830, 83 L.Ed.2d 821 (1984); Smith v. Robbins, 528 U.S. 259, 285-289, 120
S.Ct. 746, 145 L.Ed.2d 756 (2000), Ex parte Lozada-Mendoza, 45 S.W.3d
107, 109 (Tex.Crim.App. 2001). In the appellate context, the applicant must
first show that his counsel was objectively imreasonable in failing to raise
nonfrivolous issues on appeal. Smith v. Robbins, 528 U.S. at 285. If the
applicant succeeds in such a showing, he must then demonstrate prejudice. /d.
The applicant must show a reasonable probability that, but for his appellate

counsel’s unreasonably failure to raise a particular nonfrivolous issue on

appeal, he would have prevailéd on appeal.

2. In Claim Two (D), the applicant has not established either deficient

performance or prejudice under Strickland v. Washington, supra.

3. In the alternative, the allegations of ineffectiveness of counsel must be
firmly founded in the record and the record must affirmatively demonstrate
the alleged ineffectiveness in order to defeat the presumptidn of reasonable
professional assistance. Thompson v. State, 9 S.W.3d 808, 814

(Tex.Crim.App. 1999). Since the record is undeveloped in regards to trial
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counsels’ reasons for failing to object to the alleged false testimony at trial,
the applicant cannot rebut the presumption that appellate counsel’s actions

were reasonably professional and motivated by sound strategy. Thompson v.

State, supra, 813-814.
CLAIM THREE (A)

- 1.When ‘an appellate court remands a case solely for a new trial on
punishment, the trial court no longer has jurisdiction over the guilt/innocence
portion of the trial and its jurisdiction on remand is limited to punishment issues.
- Lopez v. State, 18 S.W. 3d 637, 639 (Tex.Crim.App. 2000). A defendant may not
assert any error that occurred during the guilt/innocence phase of trial when he is
appealing from re-trial of only the punishment phase. Easton v. State, 920 S.W.2d
747, 750 (Tex.App.—Houston [1 Dist.] 1996, pet. ref’d). Since Dr. Erdmann’s
testimony/autopsy report and the | is_sue of cause of death (which is a guilt/
innocence issue and not a punishment issue) have already been reviewed during
= the 1991 trial and withstood scrutiny and since Dr. Erdménn was cross-examined

at the 1991 trial, the trial court has no jurisdiction over any error relating to trial

counsels’ failure to challenge Dr. Erdmann’s testimony or autopsy report based on

the confrontation clause or hearsay at the re-sentencing trial.

2.The contents of an autopsy report are not subject to hearsay challenges
— because an autopsy report is a report of a public office. Butler v. State, 872 S.W,
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2d 227, 237-238 (Tex.Crim.App. 1994); Rule 803(8)9B) of the Texas Rules of

Evidence.

3.A testifying expert’s opinion that was based in part on his review of an
autopsy report prepared by a non-testifying expert does not violate the
confrontation clause. HWood v. State, 299 S.W.3d 200, 213 (Tex.App.—Austin
2009, pet. ref’d). Accordingly, Dr. Natarajan’s opinions at the re-sentencing trial
based in part on his review of Dr. Erdmann’s autopsy report did not violate the

confrontation clause.

4. The two prong test enunciated in Strickland v. Washington, supra, is
the proper standard to determine ineffective assistance of counsel claims at

the punishment stage of a capital murder trial.

5. In Claim Three (A), the applicant has not established either deficient

performance or prejudice under Strickland v. Washington, supra.
CLAIM THREE (B)

1. The Texas ineffectiveness of appellate counsel is judged under the
same standard governing trial counsel (the two prong test set forth in
Strickland v. Washington, supra). Evitts v. Lucey, 469 U.S. at 392; Smith v.

Robbins, 528 U.S. at 285-289; Ex parte Lozada-Mendoza, supra, at 109.
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2. In Claim Three (B), the applicant has not established either deficient

performance or prejudice under Strickland v. Washington, supra.
CLAIM THREE (C)

1. A writ of habeas corpus is not a substitute for direct appeal and an
applicant forfeits any claims that he could have raised on direct appeal. Ex
parte Nelson, supra, at 667-668; Ex parte Townsend, supra, at 81; Ex parte
Gardner, supra, at 199-200. Even constitutional claims may be forfeited if
the applicant had the opportunity and failed to raise the claim on appeal. Ex
parte Townsend, supra, at 81. Since the applicant could have raised Claim
Three (C) on direct appeal, this claim is forfeited and should not be

considered on habeas review.

2. The Court of Criminal Appeals has held that claims regarding the
admissibility of evidence under the Texas Rules of Evidence are not
appropriate for habeas review. Ex parte Ramey, supra, at 397-398. Since the
alleged erroneous admission of Dr. Natarajan’s testimoﬁy at the re-sentencing
trial involves Rule 702 of the Texas Rules of Evidence, Claim Three (C) is not

cognizable on collateral review.

3. Atestifying expert’s opinion that was based in part on his review of an

autopsy report prepared by a nori-testifying expert does not violate the
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confrontation clause. ~ Wood v. State, supra, at 213.  Accordingly, Dr.

Natarajan’s opinions at the re-sentencing trial based in part on his review of

Dr. Erdmann’s autopsy report did not violate the confrontation clause.

4.In order to establish a due process violation based on the use of false or
misleading testimony, the applicant must show that: 1_) the witness’s testimony
was actually false; 2) the testimony was material; and 3) the prosecution had
knowledge that the witness’s testimony was false. Boyle v. Johnson, supra, at
186. Since Dr. Natarajan’s testimony was not false, the applicant cannot meet this

burden of proof.

5.The applicant must allege and prove facts which, if true, would entitle him
to relief. Ex parte McPherson, 32 S.W.3d 860, 861 (Tex.Crim.App. 2000); Ex
parte Maldonado, 688 S.W.2d 114, 116 (Tex.Crim.App. 1985). Since the
applicant has not cited any evidence to show that Dr. Erdmann’s autopsy failed to

follow a standard protocol, the applicant is not entitled to relief.
6.The applicant has failed to establish an Eighth Amendment violation.

7. The standard for materiality of false testimony is whether there is a
reasonable likelihood that the false testimony affected the applicant’s
conviction or sentence. Ex parte Chavez, supra, at 206-207. Since the

applicant took the witness stand and admitted to killing Laminack, there is no
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reasonable likelihood that Dr. Natarajan’s alleged false testimony affected the

applicant’s sentence.
CLAIM FOUR

1. The two prong test enunciated in Strickland v. Washington, supra, is
the proper standard to determine ineffective assistance of counsel claims at

the punishment stage of a capital murder trial.

2. The failure to present mitigating evidence, if based on informed and
reasonable judgment, is well within the range of practical choices not to be
second-guessed, and thus cannot constitute deficient performance. Turner v.

Johnson, 106 F.3d 1178, 1188 (5% Cir. 1997).

3. In Claim Four, the applicant has not established either deficient

performance or prejudice under Strickland v. Washington, supra.
CLAIM FIVE

1. In Claim Five, the applicant has failed to establish any Sixth, Eighth, or

Fourtéenth Amendment violations.

2. The two prong test enunciated in Strickland v. Washington, supra, is
the proper standard to determine ineffective assistance of counsel claims at

the punishment stage of a capital murder trial.
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3. In Claim Five, the applicant has failed to establish either deficient

performance or prejudice under Strickland v. Washington, supra.

CLAIM STX

1. In Claim Six, the applicant has failed to establish any Sixth, Eighth, or

Fourteenth Amendment violations.

2. The two prong test enunciated in Strickland v. Washington, supra, is
the proper standard to determine ineffective assistance of counsel claims at

the punishment stage of a capital murder trial.

3. In Claim Six, the applicant has not established either deficient

performance or prejudice under Strickland v. Washington, supra.
.CLAIM SEVEN

1. A complaint on appeal must comport with a timely and specific
objection made at trial. Rezac v. State, supra, at 870-871. Even constitutional
error may be waived by the failure to object. Parker v. State, supra, at 55.
Since the applicant failed to object when the trial judge orally stated that he
was going to respond to the jury note by informing the jury to re-read the
charge and to be guided by such charge and since the applicant failed to object
when the trial judge did not read the jury note in open court as required by
Article 36.27 of the Texas Code of Criminal Procedure, the allegations in
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Claim Seven (excluding ineffective assistance of counsel allegations) were
not preserved for review and are waived. Ransom v. State, 789 S.W.2d 572,
588-589 (Tex.Crim.App. 1989) (failure to object to the trial judge’s
noncompliance with Article 36.27 waives error); Rodriguez v. State, 500 S.W.
2d 517 (Tex.Crim.App. 1973) (failure to object to the trial judge’s response to

the jury note waives error).

2. A writ of habeas corpus is not a substitute for direct appeal and an
applicant forfeits any claims that he could have raised on direct appeal. Ex
parte Nelson, supra, at 667-668; Ex parte Townsend, supra, at 81; Ex parte
Gardner, supra, at 199-200. Even constitutional claims may be forfeited if
the applicant had the opportunity and failed to raise the claim on appeal. Ex
parte Townsend, supra, at 81. Moreover, “record claims” will not be reviewed
for the first time in a writ application. Ex parte Gardner, supra, at 199. Since
the applicant could have raised the alleg:ations stated above on direct appeal,
the allegations in Claim Seven -(excluding ineffective assistance of counsel

allegations) are forfeited and should not be considered on habeas review.

3. The referral of the jury back to the original charge does not constitute
an additional instruction. Earnhart v. State, 582 S.W.2d 444, 450
(Tex.Crim.App. 1979). An additional or supplemental jury instruction only

occurs when the trial judge substantively responds to the jury note. Daniell v.
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State, 848 S.W.2d 145, 147 (Tex.Crim.App. 1993). Since Judge Miner did not
provide the jury with an additional instruction, Judge Miner’s response to the

jury note was proper.

4. Article 36.27 of the Texas Code of Criminal Procedure specifically

states that, “The written instruction or answer to the communication shall be
read in open court unless expressly waived by the defendant.” Judge Miner

failed to comply with Article 36.27 of the Texas Code of Criminal Procedure.

5. Since the response to the jury note did not constitute an additional
instruction, Judge Miner’s non-compliance with Article 36.27 of the Texas
Code of Criminal Procedure was harmless. See McGowan v. State, 664 S.W.
2d 355, 358 (Tex.Crim.App. 1984); Nacol v. State, 590 S.W.2d 481, 436

(Tex.Crim.App. 1979).

6. The two prong test enunciated in Strickland v. Washington, supra, is

the proper standard to determine- ineffective assistance of counsel claims at

the punishment stage of a capital murder trial.

7. In the ineffectiveness of trial counsel allegations contained in Claim
Seven, the applicant has not established either deficient performance or

prejudice under Strickland v. Washington, supra.
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8. In the ineffectiveness of appellate counsel allegations contained in
Claim Seven, the applicant has not established either deficient performance or

prejudice under Strickland v. Washington, supra.

CLAIMS EIGHT, ELEVEN, TWELVE, THIRTEEN, FOURTEEN, FIFTEEN,
AND SIXTEEN—Ineffective Assistance of Appellate Counsel Claims Based on

Challenges to Constitutionality of Texas’ Statutory Capital Punishment Scheme

1. Ineffectiveness of appellate counsel is judged under the same standard
governing trial counsel (the two prong test set forth in Strickland v.
Washington, supra). Evitts v. Lucey, surpa, 469 U.S. at 392; Smith v. Robbins,

supra, 528 U.S. at 285-289; Ex parte Lozada-Mendoza, supra, at 109.

2. In Claim Eight, appellate counsel Bennett was not. ineffective for
failing to raise the issue on direct app.eal of whether Article 37.011(3)(d)(2) and
Article 37.0711(3)(f)(2) of the Texas Code of Criminal Procedure was
unconstitutional because these statutes allegedly confuse and mislead a jury.
The Court of Criminal Appeals has consistently rejected the arguments
contained in Claim Eight pertaining to the “10-12 Rule” and has repeatedly
held that the “10-12 Rule” is constitutional. See e.g., Russeau v. State, 171
S.W.3d 871, 886 (Tex.Crim.App. 2005); Threadgill v. State, 146 S.W.3d 654,
673 (Tex.Crim.App. 2004); Johnson v. State, 68 S.W.3d 644, '656

(Tex.Crim.App. 2002); Prystash v. State, 3 S.W.3d 522, 536 (Tex.Crim.App.
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1999). There is no constitutional violation in failing to instruct jurors on the
effect of their answers. /d. Thus, in Claim Eight, the applicant failed to
establish ineffective assistance of appellate counsel under the standards

enunciated in Strickland v. Washington, supra.

3. In Claim Eleven, appellate counsel Bennett was not ineffective for
failing to raise the issue on direct appeal of the trial judge’s alleged error in
overruling the applicant’s motion for the court to find Article 37.0711(3)(f)(3)
of the Texas Code of Criminal Procedure unconstitutional. The Court of
Criminal Appeals has already addressed and rejected the argument that Article
37.07113)H)(3) of the Texas Code of Criminal Procedure is unconstitutional
because the statute’s definition of “mitigating evidence” limits the Eighth
Amendment’s concept of mitigation to factors that render a capital defendant
less morally blameworthy for the commission of the capital murder. Lucero v.
State, 246 S.W.3d 86, 96 (Tex;Crim.App. 200:8); Roberts v. State, 220 S.W.3d
521, 534 (Tex.Crim.App. 2007); Moore v. State, 999 S.W.2d 385, 408
(Tex.Crim.App. 1999); Cantu v. State, supra, at 648-649. There is no evidence
that must be viewed by a juror as being per se mitigating. Saldano v. State,
supra, at 97; Cantu v. Stafe, supra, at 648. Moreover, the following mitigating
evidence presented at the re-sentencing trial falls within the scope of the

special issues: 1) the applicant was an exemplary inmate while incarcerated, 2)
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the applicant was remorseful for his actions, and 3) the applicant completed his

G.E.D. Morris v. State, 940 S.W.2d 610, 615 (Tex.Crim.App. 1996); Robison
v. State, 838 S.W.2d 473, 488 (Tex.Crim.App. 1994); Burks v. State, 876 S.W.
2d 877, 910 (Tex.Crim.App. 1994); Elliott v. State, 858 S.W.2d 478, 487
(Tex.Crim.App. 1993). Thus, in Claim Eleven, the applicant failed to establish
ineffective assistance of appellate counsel under the standards enunciated in ‘

Strickland v. Washington, supra.

4. In Claim Twelve, appellate counsel Bennett was not ineffective for
failing to raise the issue on direct appeal of the trial Judge’s alleged error in
overruling the applicant’s motion to hold the statutory definition of mitigating

evidence unconstitutional. A connection between a mitigating circumstance and

- the offense is not required in order for a jury to properly consider mitigating

evidence. Coble v. State, supra, at 296. Since no nexus is required, the lack of
a nexus between the mitigation evidence and the offense has no bearing on
whether a juror could reasonably find that the applicant deserves a life sentence

instead of a death sentence. Coble v. State, supra, at 296. In addition, the

definition of mitigating evidence is not unconstitutionally narrow because it

-fails to accommodate the jury’s consideration of any mitigating evidence that

does not directly reduce a capital defendant’s moral blameworthiness. Lucero

v. State, supra, at 96; Roberts v. State, supra, at 534; Perry v. State, 158 S.W.3d
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438, 449 (Tex.Crim.App. 2004). There is no evidence that must be viewed by
a juror as being per se mitigating. Saldano v. State, supra, at 97; Cantu v.
State, supra, at 648-649. Furthermore, the United States Supreme Court “. ..
never sqggested that a jury can, should, or must be instructed not to consider
any nexus between the crime and the mitigating evidence.” Coble v. State,
supra, at 296. Since the jury was not reasonably likely to infer a nexus
requirement from the statutory words, such an instruction was unnecessary in
this case. Id. Thus, in Claim Twelve, the applicant failed to establish
ineffective assistance of appellate counsel under the standards enunciated in

Strickland v. Washington, supra.

5. In Cléim Thirteeﬁ, appellate counsel Bennett was not ineffective for
failing to raise the issue on dirept appeal that the Texas death penalty is
unconstitutional because it does not require that the indictment include an

- allegation of the aggravating circumstance whiéh makes the murder a capital
murder in violation of Ring v. Arizoné, 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556 (2002). The Court of Criminal Appeals has already rejected this
argument and held that Ring does not require the State to allege the special
issues in the indictment.  Russeau v. State, 171 S.W.3d 871, 885-886
(Tex.Crim.App. 2005); Rayford v. State, 125 S.W.3d 521, 533-534

(Tex.Crim.App. 2003). Moreover, Apprendi v. New Jersey, 530 U.S. 466, 490,
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120 S.Ct. 2348, 147 L.Ed.2d 435 (2000) and Ring v. Arizona, supra, are not
applicable to this case. Apprendi and Ring both focus on facts which will
increase punishment over the statutory maximum. The statutory maximum
punishment in a capital murder case is death. Section 19.03(b) of the Texas
Penal Code. Since the inclusion of the special issues in the indictment would
not atlow the State to seek a more severe punishment than death, Apprendi and
Ring are not germaﬁe to this case. Russeau v. Stafte, supra, at 885-886;
Rayford v. State, supra, at 533-534; Resendiz v. State, 112 S.W.3d 541, 550
(Tex.Crim.App. 2003). Thus, in Claim Thirteen, the applicant failed to

establish ineffective assistance of appellate counsel under the standards

enunciated in Strickland v. Washington, supra.

6. In Claim Fourteen, appellate counsel Bennett was not ineffective for
failing to raise the issue on direct appeal of the trial judge’s alleged error in
overruling the applicant’s motion requesting the :tn'al court to find that Article
37.0711(3)(H)(3) of the Texas Code of Cﬁminal Procedure is unconstitutional.
The statute is not unconstitutional because it fails to place the burden of proof |
regarding the mitigation special issue upon the State and, instead, implicitly
places that burden of proof upon the defendant. The Court of Criminal Appeals
has previously reviewed and rejected this claim and similar claims. Williams v.

State, 301 S.W.3d 675, 694 (Tex.Crim.App. 2009); Fuller v. State, 253 S.W.3d
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220 (Tex.Crim.App. 2008); Blue v. State, 125 S.W.3d 491, 500-501
(Tex.Crim.App. 2003); Raby v. State, 970 SW.2d 1, 89 (Tex.Crim.App.
1998). In cases where mitigating evidence is presented, all that is
constitutionally required is a vehicle by which the jury may give effect to the
applicant’s mitigating evidence. Raby v. State, supra, at 8; Barnes v. State, 876
S.W2d 316, 330-331 (Tex.Crim.App. 1994). The absence of an explicit
assignment of burden of proof on the mitigation special issue does not render
the Texas death sentence statute unconstitutional. Cantu v. State, supra, at 641.
Thus, in Claim Fourteen, the applicant failed to establish ineffective assistance

of appelléte counsel under the standards enunciated in Strickland v.

Washington, supra.

" 7 In Claim Fifteen, appellate counsel Bennett was not ineffective for
failing to raise the issue on direct appeal of the trial judge’s alleged error in
overruling the applicant’s motion to hold Articles 37.0711(3)(e) and (f)
unconstitutional. The statutes are not uiiconstitutional because they fail to
require that mitigating circumstances be considered. There is no evidence that
must be viewed by a juror as being per se mitigaiing. Saldano v. State, supra,
at 97; Cantu v. State, supra, at 648. Since the consideration and weighing of
mitigating evidence is an open-ended, subjective determination engaged in by

each individual juror, the death penalty statute is not unconstitutional. Id. at
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649; Shannon v. State, 942 S.W.2d 591, 597 (Tex.Crim.App. 1996). Thus, in
Claim Fifteen, the applicant failed to establish ineffective assistance of

appellate counsel under the standards enunciated in Strickland v. Washington,

supra.

8.In Claim Sixteen, appellate counsel Bennett was not ineffective for failing
to raise the issue on direct appeal of the trial judge’s alleged error in overruling
the applicant’s motion to declare the Texas death penalty statute unconstitutional.
The statute is not unconstitutional because of the inability of lay people to predict
future danger. See, e.g., McBride v. State, 862 S.W.2d 600, 611 (Tex.Crim.App.
1993); Joiner v. State, 825 S.W.2d 701, 709 (Tex.Crim.App. 1992). Thus, in
Claim Sixieen, the applicant failed‘to establish ineffective assistance of appellate

counsel under the standards enunciated in Strickland v. Washington, supra.
CLAIM NINE (A) and (B)

1. When an appellate court remands a case solely for a new trial on
punishment, the trial court no longer has jurisdiction over the guilt/innocence
portion of the trial and its jurisdiction on remand is limited to punishment
issues. Lopez v. State, supra, at 639. A defendant may not assert any error that
occurred during the guilt/innocence phase of trial when he is appealing from
re-trial of only the punishment phase. Edston v. State, supra, at 750. Since the
testimony and exhibits from the guilt/innocence stage of the 1991 trial were
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already reviewed by the appellate courts and withstood scrutiny, the trial court
no longer has jurisdiction at the re-sentencing trial over matters pertaining to

the admissibility of this evidence.

2. The applicant failed to establish that the facts/circumstances of the
capital murder offense and the exhibits and trial transcripts from the 1991 were

not relevant to the jury’s assessment of punishment.

3. The applicant failed to establish that the re-tendering of evidence from

the original trial violated the confrontation clause.

4. The two prong test enunciated in Strickland v. Washington, supra, is

the proper standard to determine ineffective assistance of counsel claims at the

punishment stage of a capital murder trial.

5 In Claim Nine (A) and (B), the applicant has not established either
deficient perfqrmance or prejudice under Stricklaﬁd v. Washington, supra.
Since the trial transcripts/exhibits from the original trial were relevant to
sentencing under Article 37.0711(3)(a)(1) of the Texas Code of Crirpinal
Procedure and since all of the re-tendered evidence was already reviewed by
the appellate courts and withstood scrutiny, appellate counsel Bennett was not

ineffective for failing to raise the issues alleged in Claim Nine (A) and (B) on

direct appeal.
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CLAIM TEN

1. A prospective juror cannot be excused for cause based on a bias
against the law unless the law was explained to the prospective juror and the
prospective juror was asked if he/she could fo]low that law regardless of
personal views. Davis v. State, 329 S.W.3d 798, 807 (Tex.Crim.App. 2010);
Sells v. State, 121 S.W.3d 748, 759 (Tex.Crim.App. 2003); Feldman v. State,

71 S.W.3d 738, 744 (Tex.Crim.App. 2002).

2. The two prong test enunciated in Strickland v. Washington, supra, is

the proper standard to determine ineffective assistance of counsel claims at the

punishment stage of a capital murder trial.

3, In Claim Ten, the applicant has not established either déﬁcient
perfbrmance or prejudice under Strickland v. Washington, supra. Since trial

counsel Odiorne believed that he had properly challenged prospective juror

Dugger for cause throughout his vior dire examination by showing that
prospective juror Dugger was bias against the law and since it is impossible to
know whether prospective juror Dugger was actually challengeable for cause,

no ineffective assistance of counsel has been established.

CLAIMS SEVENTEEN AND EIGHTEEN
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1. A writ of habeas corpus is not a substitute for direct appeal and an
applicant forfeits any claims that he could have raised on direct appeal. Ex
parte Nelson, supra, at 667-668; Ex parte Townsend, supra, at 81; Ex parte
Gardner, supra, at 199-200. Even constitutional claims may be forfeited if
the applicant had the opportunity and failed to raise the claim on appeal. Ex
parte Townsend, supra, at 81. Since the applicant could have raised Claims

Seventeen and Eighteen on direct appeal, these claims are forfeited and

should not be considered on habeas review.

2. A]tematively, in Claims Seventeen and Eighteen; the applicant has
failed to establish that Judge Miner violated his right to a fair and impartial
jury.

.3. : Overall, the applicant has failed to demonstrate that his sentence was

unlawfully obtained. Accordingly, it is recommended to the Texas Court of

Criminal Appeals that relief be denied.
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THE CLERK IS HEREBY ODERED to prepare a transcript of all papers in
Cause No. W-6997-A-2 and transmit same to the Court of Criminal Appeals as
provided by Article 11.071 of the Texas Code of Criminal Procedure. The

transcript shall include certified copies of the following documents:

1. all of the applicant’s pleadings filed in Cause No. W-6997-A-2,

including his Application for Writ of Habeas Corpus;

2. all of the State’s pleadings filed in Cause No. W-6997-A-2, including

the State’s Answer to Application for Writ of Habeas Corpus;

3. the transcript of the evidentiary hearing held on August 20-21, 2013

and exhibits;
4. this court’s Findings of Fact and Conclusions of Law and Order;

5. any Proposed Findings of Facts and Conclusions of Law submitted by

either the applicant or the State;

6. orders entered by the convicting court; and
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7. the indictment, judgment, sentence, docket sheet, and appellate record
in State of Texas v. Brent Ray Brewer, cause Number 6997-A, unless they

have been previously forwarded to the Court of Criminal Appeals.

THE CLERK IS FURTHER ORDERED to send a copy of (a) orders entered
by the convicting court; (b) proposed findings of fact and conclusions of law; and
(c) findings of fact and conclusions of law entered by the court to (1) the
applicant’s counsel: Ms. Hilary Sheard, 7301 Burnet Road #102-328, Austin, Texas
78757 and (2) Assistant Criminal District Attorney: Kristy Wright, Randall County

Justice Center, 2309 Russell Long Blvd, Suite 120, Canyon, Texas 79015.

g Ma/
SIGNED AND ENTERED this & day of 7/4 2013,

Dick Alcala, Senior District Judge

" Sitting by Assignment
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. AP-76,378

BRENT RAY BREWER, Appellant
Y.

THE STATE OF TEXAS

ON DIRECT APPEAL
FROM CAUSE NO. 6997-A IN THE 47TH DISTRICT COURT
RANDALL COUNTY

KELLER, P.J.,delivered the opinion of the Courtin which MEYERS, PRICE,
KEASLER, COCHRAN and ALCALA, JJ., joined. WOMACK, JOHNSON, and HERVEY, JJ.,
concurred. ‘

In June of 1991, appellant was convicted of capital murder and sentenced to death.! We

affirmed his conviction and sentence on direct appeal,’ but his sentence was later vacated by a federal

' TEX. PENAL CODE §19.03(a); TEX. CODE CRIM. PROC. art. 37.071. Unless otherwise
indicated, all future references to articles refer to the Code of Criminal Procedure.

? Brewer v. State, No. 71,307 (Tex. Crim. App. June 22, 1994) (not designated for
publication). ‘
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district court.’ A new punishmeﬁt hearing was held in 2009, and appellant was again sentenced to
death. Direct appeal to this Court is automatic.* Appellant raises five issues. Finding no reversible
error, we affirm. |
I. BACKGROUND
On April 26, 1990, appellant and Kristie Nystrom asked Robert Laminack for a ride to the
Salvation Army, and he agreed to fake them. During the drive, appellant began stabbing Laminack
while demanding his wallet. Laminack tufned over his wallet, which contained $140, and appellant
and Nystrom fled from the scene. Laminack died from his injuries. -
II. ANALYSIS
A. Jurisdiction
In his first issue, appellant claims that the trial court lacked jurisdiction because the trial
judge granted his motion to quash the indictment. At oral argument, appellant’s counsel conceded
this issue. He explained that, at a hearing held after the brief was filed,’ it became clear that the triél
court had orally denied the motion and that the written order purporting to grant the motion was a
clerical error. Issue one is overruled.
B. Parole Eligibility
In issues two and three, appellant complains about matters related to parole eligibility. We

shall first detail the events relating to parole eligibility that transpired at trial.

3 See Brewer v. Dretke, 2004 U.S. Dist. LEXIS 14761 (N.D. Tex. Aug. 2, 2004); Brewer v.
Quarterman, 550 U.S. 286 (2007); Brewer v. Quarterman, 512 F.3d 210 (5th Cir. Tex. 2007).

% Tex. CODE CRIM. PROC. art. 37.0711, §3(j).

* We had abated the appeal and remanded this case to the trial court to inquire in the matter.
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1. Background

Appellant filed a motion to preclude the State from placing any infofmation about the
applicable parole law before the jury. He contended that such information was irrelevant and
violated his rights under the due process gnd cruel and unusual punishment provisions of the United
States Constitution. He claimed that a parole instruction could be submitted only if requested by the
defense, and he claimed that even an instruction that told the jury not to consider parole would be
impermissible.’ The trial court granted this motion.

In a hearing outside the presence of the jury, defense counsel requested that Nystrom be
admonished not to talk about her own eligibility for parole. The prosecutor responded, “Your Honor,
the Court’s ruling was in reference to Mr. Brewer’s parole, not Ms. Nystrom’s parole.” Defense
counsel objected that appellant would be prejudiced by any mention by Nystrom of eligibility for
parole on her life sentence for the.same capital murder because the jury would then know that
appellant was also eligible for parole. The prosecutor responded that evidence regarding Nystrom’s
parole eligibility was relevant to show why she was testifying at appellant’s new punishment hearing
when she did not testify at his original trial. The prosecutor also argued that it was “total

speculation” whether the jury would equate Nystrom’s parole eligibility with appellant’s. The trial

§ With respect to the latter two claims, appellant’s motion stated:

Any parole instruction requested by the State should be denied as statutorily improper
as the Texas Code of Criminal Procedure allows only a defendant to request such an
instruction. During Brewer’s original sentencing trial, the judge correctly overruled
a request by the State for the following instruction: “During your deliberations you
will not consider or discuss any possible action of the Board of Pardons and Paroles
or the Governor, nor how long a defendant would be required to serve on a sentence
of life imprisonment.”
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judge asked if appellant’s objection was based on Rule 403,” and defense replied, “Well, I maintain
it’s objectionable under the entire motion that we filed, but I think that’s certainly a component of
it.” The trial judge then overruled the objection.

The State called Nystrom as a witness. The prosecutor questioned Nystrom about the fact
that she had not testified at appellant’s earlier trial. Nystrom affirmed that, at the time of appellant’s
first trial, she had been charged with capital murder but had not been tried yet. At that first trial, she
had invoked her Fifth Amendment right not to testify. The prosecutor questioned Nystrom about
parole in the following colloquy:

Q. What is the one thing we said that we would do if you agreed to testify?

A. That you would write a letter stating that I had cooperated to the parole board.

Q. Okay. And you have—you’ve been up for parole twice. Is that correct?

A. Yes, Sir.

Q. And our agreement with you is, that if you testify, we will tell the parole board
that you cooperated and testified, and that’s all we are going to do.

A. That’s it.

Q. We’re not going to go testify for you at the parole board or encourage them to give
you parole or anything else. Only that you did agree and you did cooperate and you
did testify truthfully to our knowledge?

A. Yes, sir.

Q. Is the fact that we’re willing to write such a letter to the parole board—is that the
only reason you are willing to testify now?

A. No, sir.

During argument, the prosecutor briefly referred to Nystrom’s parole eligibility in

" Tex.R. EvID. 403.
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commenting on her credibility:
[PROSECUTORY]: There’s been a little bit of new evidence in this case that nobody
ever heard before, Kristie Nystrom. And [ think it helps a lot. I think it helps us
know for sure there was a plan. The other jury apparently believed there was, but
now we have even more evidence from Kristie Nystrom. Now, I realize she may

have a motive to lie to you. Irealize that. She’s been up for parole twice. She’s
hoping—

[DEFENSE COUNSEL]: I’'m going to object at this point and renew my previous
objection.

THE COURT: Overruled.

[PROSECUTORY]: She’s been up for parole twice and she is hoping the parole board

will hear this time that she did cooperate for the first time and testified. [ understand

that. But you saw her testimony. I—I truly believe part of it is she finally wants to

try to do what is right by the Laminack family.

During deliberations, the jury sent out two notes (at the same time) inquiring about parole.
In the first note, the jury asked, “Is a life sentence ‘without chance of parole?”” In the second note,
the jury asked, “Does a life sentence constitute life without parole? Is there a possibility of parole
in the future?” After the trial judge agked for input from the parties, defense counsel moved for a
mistrial on the basis that the jury was improperly considering parole. The trial judge denied the
motion for mistrial and instructed the jury, “As to the questions you asked, please reread the charge,
and that is all I can tell you.”

2. Evidence

Inissue two, appellant contends that the trial court abused its discretion in admitting evidence

that Nystrom was eligible for parole.® In his ground and supporting argument, appellant never

® The exact wording of his issue is:

When the offense was committed, at sentencing a capital jury could not properly
' (continued...)
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explains exactly why the evidence in question is inadmissible. He argues that parole eligibility is
irrelevant to the special issues, but he does not explain why the evidence that the State had agreed
to tell the parole board of Nystrom’s coopération was irrelevant. Appellant also cites Sneed’
regarding misstatements of parole law, though he never explains how the Sneed case relates to the
issues at hand. And appellant devotes a large section of his argument to a harm analysis. But before
error can be harmful, it must be error. Arguably, appellant has failed to adequately brief this issue.'

Nevertheless, we address the merits of appellant’s complaint as best we understand it and
determine that thevtrial court did not abuse its discretion in admitting the evidence. The evidence
in question was relevant to the jury’s evaluation of Nystrom’s credibility as a witness. The fact that
the State would write a letter to the parole board saying that she had cooperated had some tendency
to show possible bias or interest on her part. In Coleman v. State, we said that “any and every fact
going or tending to show mental bias, interests, prejudice, or any other motive, or mental state, or
status of the witness which, fairly considered and construed, might even remotely tend to affect his
credibility should be admitted.”"' That statement is no longer unqualifiedly true, as it has been

modified by the rules of evidence, but we see no rule of evidence that would exclude the evidence

(...continued)
consider parole eligibility.  And here a life sentence would mean immediate parole
eligibility. Was the admission of testimony of an accomplice’s current parole
eligibility under a capital life sentence, over objection, and in violation of a pretrial
order, an abuse of discretion, and did more than a slight effect result since the jury
notes reflected deliberation regarding appellant’s parole eligibility?

* Sneed v. State, 670 S.W.2d 262 (Tex. Crim. App. 1984).
'* See TEX.R. APP. P. 38.1(h).

"' 545 S.W.2d 831, 834 (Tex. Crim. App. 1977) (brackets and changed capltallzatlon
omitted, emphasis in Coleman)
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at issue here. If the evidence is seen as an attack on the credibility of the witness, the rules allow the
credibility of the witness to “be attacked by any party, including the party calling the witness.”"? Had
appellant, rather than the State, offered this evidence iﬁ an effort to show Nystrom’s motive for
testifying, it clearly would have been admissible.'® Furthermore, it is not uncommon for the State
to bring out on direct examination evidence that shows its own witnesses’s motive to cooperate.'*

Even if we construe appellant’s complaint to embrace a Rule 403 claim, we conclude that
a violation of that rule has not been shown. Rule 403 provides:

Although relevant, evidence may be excluded if its probative value is substantially

outweighed by the danger of unfair prejudice, confusion of the issues, or misleading

the jury, or by considerations of undue delay, or needless presentation of cumulative

evidence."

The use of the word “may” in the rule was intended to confer substantial discretion on the trial

12 TEX. R. EVID. 607.

" Billodeau v. State, 277 S.W.3d 34, 42-43 (Tex. Crim. App. 2009) (“The possible animus,
motive, or ill will of a prosecution witness who testifies against the defendant is never a collateral
or irrelevant inquiry, and the defendant is entitled, subject to reasonable restrictions, to show any
relevant fact that might tend to establish ill feeling, bias, motive, interest, or animus on the part of
any witness testifying against him.”) (allegation that child witness was biased because defendant took
away his remote-control cars); see Smith v. State, 779 S.W.2d 417, 430-31 (Tex. Crim. App. 1989)
(alleged violation of discovery order in failing to timely disclose prosecutor’s agreement to write a
letter to parole board was not a basis for reversal because defendant was able to use this beneficial
information in cross-examination of the witness); contra, Woods v. State, 152 S.W.3d 105, 111 (Tex.
Crim. App. 2004) (defendant’s offer of proof failed to establish a nexus between witness’s testimony
and witness’s prison sentence because witness was ineligible for good time and had no idea about
other potential favorable treatment).

" See, e.g., De La Paz v. State, 279 S.W.3d 336, 345 (Tex. Crim. App. 2009).

5 TEX.R. EvID. 403.
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court.'® Moreover, showing prejudice is not enough to exclude evidence under the rule; the prejudice

17 and it must substantially outweigh the probative value of the evidence."® Under

must be “unfair
the Rule 403 balancing inquiry, the following factors may be considered: (1) how compellingly the
evidencé serves to make a fact of consequence more or less probable, (2) the potential for the
evidence to impress the jury in an irrational but nevertheless indelible way, (3) the time the
proponent needs to develop the evidence, and (4) how much the proponent actually needs the
evidence to prove a fact of consequence.”

With respect to the first factor, the evidence may not have been especially probative, but it
was relevant to an assessment of the witness’s credibility. Regarding the third factor, the State
needed very little time to present the evidence. As for the fourth factor, there was another obvious
explanation for why Nystrom would testify at appellant’s second trial but not his first: Nystrom’s
own case had not been tried yet at the time of appellant’s first trial. Nevertheless, without the
information about the State’s promise to tell the parole board of her cooperation, a factfinder’s view
of Nystrom’s credibility would have been incomplete.

The most important question here is the second factof: Did the evidence have the potential

to impress the jury in an irrational but indelible way? We conclude that it did not. Even assuming

the jury understood from the evidence that appellant could be immediately eligible for parole, the

'8 Powell v. State, 189 S.W.3d 285, 288 (Tex. Crim. App. 2006).
"7 Martinez v. State, 327 S.W.3d 727, 737 (Tex. Crim. App. 2010).

'* See id. (“Rule 403 favors the admission of relevant evidence, and carries a
presumption that relevant evidence will be more probative than prejudicial.”).

' Powell, 189 S.W.3d at 287; Montgomery v. State, 810 S.W.2d 372, 389-90 (Tex. Crim.
App. 1991).
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future-dangerousness issue calls upon the jury to assess whether"the defendant would be dangerous
“whether in or out of prison.””® Because a jury is already supposed to consider a defendant’s
dangerousness outside of prison, the information that t_he defendant may be out of prison soon, if
givena life sentence, does not really change the calculus. Moreover, because appellant was in fact
eligible for parole at the time he was sentenced at the punishment retrial,?' we are not faced with a
situation in which the jurors might have mistakenly believed that the defendant would be eligible for
parole sooner than he was.*

And, in considering whether evidence had the potential to impress the jury in an irrational
way, we must consider whether that potential irrational impact could have been prevented or

2 A limiting instruction to consider the evidence solely in

minimized by a limiting instruction.
connection with Nystrom’s credibility and not to consider the question of parole with respect to

appellant’s sentence would have been sufficient to prevent the jury from considering the possibility

of parole.? Issue two is overruled.

2 Estrada v. State, 313 S.W.3d 274, 282-83 (Tex. Crim. App. 2010). See also Williams v.
State, 273 S.W.3d 200, 234-35 (Tex. Crim. App. 2008).

2! Under the law in effect at the time the offense was committed, a capital-murder defendant
sentenced to life in prison would be eligible for parole after fifteen years. TEX. CODE CRIM. PROC.
art. 42.18, § 8(b). By the time ofhis punishment retrial, appellant had already served that much time.

2 Cf Sneed, supra;, Simmons v. South Carolina, 512 U.S. 154 (1994).

2 Hendérson v. State, 962 S.W.2d 544, 567-68 (Tex. Crim. App. 1997); Lane v. State, 933
S.w.2d 504, 520 (Tex. Crim. App. 1996); Montgomery, 810 S.W.2d at 393.

2 Hawkins v. State, 135 S.W.3d 72, 84-85 (Tex. Crim. App. 2004); Colburn v. State, 966
S.W.2d 511, 520 (Tex. Crim. App. 1998); Brown v. State, 769 S.W.2d 565, 567 (Tex. Crim. App.
1989). See also TEX. CODE CRIM. PROC. art 37.07, § 4 (containing instructions that “[e]ligibility for
parole does not guarantee that parole will be granted” and the jury is “not to consider the manner in

' (continued...)
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3. Jury Instruction

In iésue three, appellant contends, in the alternative, that the trial court erred in failing to give
the jury an instruction that it could not consider parole after the jury sent out a note inquiring whether
a life sentence in this case would be with or without parole.”® Although appellant concedes that he
did not request such an instruction, he contends that he was entitled fo an egregious-harm review
under Almanza.*®

In his motion, appellant opposed any type of jury instruction about parole—even an
instruction to not consider the possibility of parole. He is therefore estopped from now claiming that
he should have obtained such an instruction.”” It could perhaps be argued that circumstances had
materially changed since he filed his motion: evidence was introduced about Nystrom’s parole
eligibility and the jury sent out notes inquiring about parole. But the trial judge cannot have been

expected to read defense counsel’s mind and decide that appellant had changed his position. To the

(...continued)
which the parole law may be applied to this particular defendant”).

> The exact wording of his issue is:

In the alternative to Issue Two, when the jury sent out notes showing that it was
considering parole, the trial court referred the jury to the charge, which contained
no mention of parole. The appellant, though, made no request for an instruction
precluding the jury from deliberating on the subject of parole. Was the appellant
egregiously harmed by the omission?

% Almanza v. State, 686 S.W.2d 157, 171 (Tex. Crim. App. 1985) (op. on reh’g).

7 Druery v. State, 225 S.W.3d 491, 505-06 (Tex. Crim. App. 2007) (defense counsel said
defendant was not requesting submission of lesser-included offense of murder); Ripkowski v. State,
61 S.W.3d 378, 389-90 (Tex. Crim. App. 2001) (defense request that mitigation issue not be
submitted); Prystash v. State, 3 S.W.3d 522, 531-32 (Tex. Crim. App. 1999) (defendant opposed
submission of anti-parties special issue).
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contrary, given defense ct;unsel’s request for a mistrial and his complete failure to request any.sort
of curative or limiting in‘struction, the triai judge had ample reason to believe that appellant’s
position remained the same and that, if the trial judge were to include the type of instruction
appellant now says should have been included, appellant would likely complain of such action on
appeal. Having once told the trial judge that he opposed even an instruction to disregard parole, it
was incumbent upon appellant to inform the trial judge if the circumstances at trial had caused
appellant to change his mind on the matter.

Moreover, appellant points to no applicable statute that would entitle him to any instruction
about parole, even an instruction to completely disregard parole. Applicant would have been entitled
to a limiting instruction in the jury charge regarding the evidence of Nystrom’s parole if the evidence
had been admitted for a limited purpose, but he did not ask for a limiting instruction at the time the
evidence was admitted. “A failure to request a limiting instruction at the time evidence is presented
renders the evidence admissible for all purposes and relieves the judge of any obligation to include
a limiting instruction in the jury charge.””® Indeed, we have said, “Trial judges should be wary of
giving a limiting instruction under Rule 105(a) without a request because a party might well
intentionally forego a limiting instruction as part of its deliberate strategy ‘to minimize the jury's
recollection of the unfavorable evidence.’””” Issue three is overruled.

C. Challenge for Cause
In issue four, appellant contends that the trial judge erred in denying his challenge for cause

to prospective juror Dugger. Appellant claims that Dugger was challengeable for cause because she

2 Williams, 273 S.W.3d at 230.

2 Qursbourn v. State, 259 S.W.3d 159, 179 n.80 (Tex. Crim. App. 2008).
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stated that a finding of intentional, de.liberate murder will always entail a finding of probability of
future criminal acts of violence.*

Appeliant points to the following passage in voir dire:

[DEFENSE COUNSEL]: Ms. Dugger, if we go back again to this hypothetical

defendant here, if you found that he committed this act intentionally, it wasn’t an

accident or mistake, there was no legal justification, and he did it deliberately, in your

mind would that indicate to you that he was always going to be a future danger?

[PROSPECTIVE JUROR DUGGER]: Yes.
Although there had been a substantial amount of questioning by the prosecutor and defense ;ounsel
before this point, this passage was the last question asked in Dugger’s voir dire. Appellant had
previously quesiioned Dugger repeatedly about her response on the mitigation issue to a hypothetical
in which the jury had already found that the defendant intentionally and deliberately committed the
murder and that the defendant constituted a future danger,®' but the question set out above was the
first time that Dugger had been asked about whether her response to the deliberateness issue would

. impact her perception of the future-dangerousness issue.
Notably, appellant did not inform Dugger that the law required that she keep an open mind

on the future-dangerousness issue even after answering the deliberateness issue “yes.” He did not

ask her whether she could follow that law and set aside any tendency to automatically believe that

% Appellant exercised a peremptory challenge against Dugger, exhausted his peremptory
challenges, requested (and was denied) more peremptory challenges, and identified at least one
objectionable juror who sat on the jury. Appellant has therefore satisfied the traditional predicate
for showing harm from the erroneous denial of a defense challenge for cause. Freemanv. State, 340
S.W.3d 717, 731 (Tex. Crim. App. 2011).

*' The juror had indicated that she would find no mitigation under those circumstances,

regardless of any other evidence she heard, but subsequent questioning by the State rehabilitated her
on that point.
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a defendant who kills deliberately would also be a future danger.

We review a trial court’s decision to deny a challenge for cause with great deference and will
reverse only when a clear abuse of discretion has been shown.” “To establish that the challenge for
cause is proper, the proponent of the challenge must show that the venireperson understood the
requirements of the law and could not overcome his prejudice well enough to follow the law. So
before a venireperson may be excused for cause on this basis, the law must be explained to him, and
he must be asked whether he can follow that law, regardless of his personal views.” Appellant
failed to explain the law to Dugger or to ask whether Dugger could follow the law despite her
personal views.** Issue four is overruled.

| D. Expert Testimony
In issue five, appellant contends that the trial court erred in admitting testimony from Dr.

Richard Coons regarding appellant’s future dangerousness. Appellant relies heavily on our opinion

2 Davis v. State, 329 S.W.3d 798, 807 (Tex. Crim. App. 2010).

3 Gonzales v. State, 2011 Tex. Crim. App. LEXIS 1323, 11 (September 28). See also
Davis, 329 S.W.3d at §07.

** See Threadgill v. State, 146 S.W.3d 654, 667 (Tex. Crim. App. 2004) (prospective juror’s
statement during voir dire that “with a child killer or something I would vote the death penalty in a
minute” did not render him challengeable for cause because “neither party questioned [him] further
about his statement, explained to him what the law requires, or asked whether he could follow the
law despite his personal views”); Sells v. State, 121 S.W.3d 748, 759 (Tex. Crim. App. 2003)
(rejecting claim that prospective juror “was biased against the law that ‘society’ comprises persons
inside prison” because the defendant “failed to meet his burden of showing that the law was
explained to the venireperson, or that the venireperson was asked whether he could follow that law
regardless of his personal views”); Murphy v. State, 112 S.W.3d 592, 600 (Tex. Crim. App. 2003)
(prospective jurors were not challengeable based on faulty understanding of the term “probability”
because “the law was not carefully or adequately explained” to them).
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in Coble v. State.® However, appellant failed to preserve error. \

To presérve error regarding the admission of evidence, a party must object ina timely fashion
and state the specific ground for objection, if the ground is not apparent from the context.*® The
ground for objection, unless apparent from the context, must be stated with “sufficient specificity
to make the trial court aware of the complaint.”®” Appellant claims that he preserved error in two
ways: (1) by filing and obtaining an adverse ruling on a motion in limine, and (2) by having a
Dauberf® hearing outside the presence of the jury. We are not persuaded.

An adverse ruling on a motion in limine does not preserve error.” Appellant contends that
his motion—although titled a motion in limine—requested that expert predictions on future
dangerousness be excluded. Appellant seems to be suggesting that his motion was mislabeled and
was actually a motion to exclude evidence. If such were the case, the motion could preserve error
if the trial judge understood that the motion was in fact a motion to exclude evidence.* The only
evidence appellant points to for the proposition thaf the trial judge understood his motion to be

something other than in limine is the motion’s language calling for the exclusion of evidence and a

oy

5 330 S.W.3d 253, 270-80 (Tex. Crim. App. 2010).

% TeX.R.EvVID. 103(a)(1). See also TEX.R. APP. P. 33.1(a)(1).
- ¥ R.33.1@a)1)(A).

% Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).

¥ Griggs v. State, 213 S.W.3d 923, 926 n.1 (Tex. Crim. App. 2007) (“A motion in limine,
whether granted or denied, preserves nothing for appellate review.”); Geuder v. State, 115 S.W.3d
11, 14-15 (Tex. Crim. App. 2003).

© See Geuder, 115 S.W.3d at 14 n.10 (discussing Draughon v. State, 831 S.W.2d 331, 333
n.1 (Tex. Crim. App. 1992)).
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written order denying the motion and showing the defendant’s exception thereto. However, the
judge’s reaction to appellant’s request for a Daubert hearing suggests the trial judge may not have
understood the motion to be something other than in limine:

[DEFENSE COUNSEL]: Your Honor, I assume they’re offering him as an expert in
the case.

[PROSECUTOR]: Indeed we are.

[DEFENSE COUNSEL]: In this case we’d ask for a 702, 705 hearing.

THE COURT: Okay. Did you wait this long to delay this thing? Tell me yes or no.

[DEFENSE COUNSEL]: No, Your Honor, I did not.

THE COURT: Okay. |
Under the circumstances, we find the record to be insufficient to show that the trial judge understood
the motion to be a motion to exclude evidence rather than a motion in limine.*'

But even assuming the trial court understood it as such, the motion failed to preserve error.
In Nenno, we explained that a reliability inquiry outside the area of hard science involves a three-
pronged inquiry: “(1) whether the field of expertise is a legitimate one, (2) whether the subject matter
of the expert’s testimony is within the scope of that field, and (3) whether the expert’s testimony
properly relies upon and/or utilizes the principles involved in the field.”** Appellant’s motion did
not refer to Dr. Coons but generally castigated psychiatric and psychological expert testimony on

future dangerousness as not meeting the applicable standards of reliability and relevance under Rule

_ A See Draughon, 831 S.W.2d at 333 & n.1 (appellant’s motion to prevent the state from
questioning “prospective jurors concerning their attitudes toward the death penalty” was clearly not
“arequest that the admissibility of evidence or disposition of other matter by the court be determined
outside the jury’s presence”).

2 Nenno v. State, 970 S.W.2d 549, 561 (Tex. Crim. App. 1998).
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702 and as unfairly prejudicial under Rule 403. With respect to the reliability claim under Rule 702,
the motion was in essence an attack under the second prong of Nenno—whether future-
dangerousness predictions are properly within the scope of the fields of psychiatry and psychology.
Although we have held Dr. Coons’s methodology to be unreliable under Rule 702, we did so solely
on the basis of the third prong of Nenno—whether Dr. Coons’s testimony properly applied the
principles in his field.  There are other psychiatrists and psychologists that use ﬁmethodoiogies for
assessing future dangerousness that differ radically from the methodology employed by Dr. Coons.*
The motion’s attack under the second prong of Nenno did not place the trial court on notice of
appellant’s current complaint relating to the third prong of Nenno. Indeed, it seems difficult to
envision how an attack under the third prong could be made as a ger;eral matter, without reference
to a specific expert witness’s anticipated testimony. The broad-based attack on all psychiatric and
psychological testimony on future dangerousness in the motion in limine simply did not preserve a
contention that Dr. Coons’s methodology in particular was unreliable,* and appellant does not now,
in his brief, attempt to argue that all psychiatric and psychological assessments of future
dangerousness are inadmissible.

We also find the existence of a Daubert hearing to be insufficient to preserve error. A

# See Coble, 330 S.W.3d 253, 274, 279 (Only third prong of inquiry, whether Dr. Coons’s
methodology properly relied upon the accepted principles of forensic psychiatry, was at issue, and
Court concluded “the prosecution did not satisfy its burden of showing the scientific reliability of
Dr. Coon’s methodology for predicting future dangerousness.”)

* See Davis v. State, 313 S.W.3d 317, 353-54 (Tex. Crim. App. 2010).

5 See Roberts v. State, 220 S.W.3d 521, 532 (Tex. Crim. App. 2007) (global objection to
victim-impact testimony did not place trial court on notice that a particular item of victim-impact
testimony would be objectionable due to its unforeseeability).
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hearing was held outside the presence of the jury in which Dr. Coons was extensively questioned on
his qualifications and the reliability of his testimony. At the end of the hearing, the trial judge stated:
“I’m going to hold that Dr. Coons is qualified and that the field—the psychiatric field of future
dangerousness is a valid scientific theory and that—that the technique he used to apply it was valid,
and that it was applied validly here in this Brewer case.” But appellant never lodged any objection
to the reliability of Dr. Coons’s testimony during the hearing, or, as far as we can tell, at any other
point before or during Dr. Coon’s testimony. We addressed a similar issue in Davis, where we
explained that the defendant must still lodge an objection at the Daubert hearing to preserve error:

The trial court expressly found both experts to be qualified, their methodologies to
be accepted by the relevant scientific community, and their testimony to be relevant
and reliable in helping a jury understand the issue of future dangerousness. Appellant
did not, during this hearing, lodge an objection to the testimony of these witnesses.
Defense counsel did not suggest to the trial court that the witnesses were unqualified
or the methodologies unreliable, nor did he present any evidence to that effect.
Appellant has failed to show us that he has preserved error.*

Similarly, in Neal, we explained:

Appellant filed a motion requesting voir dire of expert witnesses. The trial court
granted the motion and allowed Dr. Coons to testify after conducting a hearing on his
qualifications. Appellant did not object to the admission of Dr. Coons’s testimony
based on inadequate qualification. To preserve a complaint for appellate review, a
specific and timely objection, motion, or request must be made to the trial court. The
complaint is timely only if the party makes the complaint “as soon as the grounds for
it become apparent.” To be adequately specific, the complaint must “let the trial
judge know what he wants and why he is entitled to it.” In this case, although
appellant did request a hearing on expert qualification in the first place, he did not
object once the trial court had qualified Dr. Coons. Thus, he forfeited the right to
challenge that ruling on appeal.*’

The failure to articulate an objection after the Daubert hearing could mean that appellant was

 Davis, 313 S.W.3d at 352-53.

‘7 Neal v. State, 256 S.W.3d 264, 279 (Tex. Crim. App. 2008).
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satisfied that the State met the applicable predicate for adrhissibility. But even if one assumed
appellant still had an objection, one would be left with the question of what precisely the objection
was, Was appellant objecting to Dr. Coons’s qualifications, to the legitimacy of future-
dangerousness predictions within the field of psychiatry, to Dr. Coons’s particular methodology, to
whether the evidence satisfied the “fit” requirement,”® or to some combination of these?
Appellant did lodge an objection affer Dr. Coons’s testimony was complete. At that time,
he objected on the basis of Rules 702 and 705 and various constitutional provisions. But that
objection, insofar as it encompassed the complaint he now urges, was not timely. An objection is

timely only if it is made as soon as the ground for objection becomes apparent.*

The ground for
appellant’s objection became apparent, at the latest, at the close of the Daubert hearing. Appellant’s
belated objection did not preserve error. And even if the objection had been timely, it was not
specific: Appellant never stated what aspect of Rule 702 he was relying upon, e.g. expert
qualiﬁqations, whether the subject matter was a legitimate part of the field, whether the expert
properly applied the principles of the field, or whether the testimony satisfied the “fit” requirement.
Issue five is overruled.

The judgment of the trial court is affirmed.

Delivered: November 23, 2011
Do not publish

“ See Tillman v. State, 2011 Tex. Crim. App. LEXIS 1343, 40-41 (October 5) (discussing
the “fit” requirement);, Morales v. State, 32 S.W.3d 862, 865 (Tex. Crim. App. 2000) (same).

“ Penav. State,2011 Tex. Crim. App. LEXIS 1319, 19 (September 28); Griggs,213 S.W.3d
at 927,
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1 questions, Your Honor. 1 MR. ODIORNE: Your Honor, may we
2 THE COURT: You may step down, 2 approach?
3 Mr. Merillat. Thank you. 3 THE COURT: Yes, sir.
4 And may -- may this witness be excused 4 (At the bench, on the record)
5 then? 5 MR. ODIORNE: Your Honor, I assume
6 MR. ODIORNE: No -- no objection, Your 6 they're offering him as an expert in this case.
7 Honor. ' 7 MR. FARREN: Indeed we are.
8 THE COURT: You may go, sir. Thank you 8 MR. ODIORNE: In this case we'd ask for a
9 for coming. 9 702, 705 hearing.
10 THE WITNESS: 1 appreciate it. 10 THE COURT: Okay. Did you wait this long
1 THE COURT: All right. Call your next 11  to delay this thing? Tell me yes or no.
12 witness. 12 MR. ODIORNE: No, Your Honor, I did not.
13 MR. FARREN: The State calls Richard 13 THE COURT: Okay.
14 Coons. Dr. Richard Coons, Your Honor. 14 (Bench conference concluded)
15 THE COURT: Okay. Dr. Coons, if you'll 15 THE COURT: Al right. Ladies and
16 come up here and be sworn, please, sir. 16 Gentlemen, I need about ten minutes here.
17 THE WITNESS: Yes, sir. 17 (Jury not present)
18 (Witness sworn) 18 THE COURT: Everybody be seated,
19 THE WITNESS: VYes, I do. 19 Mr. Farren.
20 THE COURT: Sit right there in that 20 MR. FARREN: Thank you, Your Honor.
21 chair, and if you'd pull it around to where everybody 21 DIRECT EXAMINATION
22 could see you, it'd sure help. 22 BY MR. FARREN:
23 MR. FARREN: There's a microphone to your 23 Q. Dr. Coons, the Defense has requested a -- in
24 right, Dr. Coons. I know you're getting some materials 24 layman's terms a Kelly/Daubert hearing. Have you -- are
25 out. Once you've done that, if you can kind of situate 25 you familiar with that term? Have you testified in that
171 173
1 the -- that looks good. 1 kind of hearing?
2 RICHARD COONS, 2 A. VYes.
3 having been first duly sworn, testified as follows: 3 Q. All right. What I would like to do to
4 DIRECT EXAMINATION 4 expedite matters is, first of all, have you -- give the
5 BY MR, FARREN: 5 Court -- the Judge a summary of your qualifications as
6 Q. Would you state your name for the Jury, 6 an expertin the field. 1 don't think it would be
7 please, sir. 7 necessary even to -- to enumerate to the Judge
8 A. Yes. Richard E. Coons, C-0-0-N-S. 8 everything that we will in a few moments to the jury if
9 Q. And feel free to turn the chair if you need to 9 the Judge rules that you'll be allowed to testify, but
10 to where you can see everybody and they can see you. I 10 enough so that the record will reflect that he knows you
11  don't know -- 11 are an expert in the field prior to offering testimony
12 THE COURT: Dr. Coons. 12 under a Kelly/Daubert theory. Then I will ask you
13 THE WITNESS: Yes, sir. 13 questions in three general categories. One, is
14 THE COURT: This lady right here is 14 psychiatry a valid scientific theory? Two, is there a
15 Ms, Morgan and 1 want you to be able to look her in the 15 valid method of applying that scientific theory in
16 eye. Okay. Thank you. 16 various ways? And, three, was that valid method used in
17 THE WITNESS: Hi, Ms. Morgan. 17 applying that science in this particular case? In other
18 Q. (BY MR. FARREN) How are you employed, sir? 18 words, in the conclusions you reached in the case.
19 A. I practice psychiatry. 19 Do you follow where we're going?
20 Q. How long have you practiced in the field of 20 A. Ido. .
21 psychiatry? 21 Q. Al right, sir. Would you give the Judge a
22 A. 37 years. 22 summary of your scientific -- of your qualifications as
23 Q. And have you decided yet if you're going to 23  an expert in the field of psychiatry?
24 try to make that a career after 37 years? 24 A. Yes. I graduated from Hampden-Sydney College
25 A. I'm working onit. 25 in Virginia with a bachelor's of science degree, premed
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1 majorin 1961. And I attended the University of Texas 1 and two national meetings a year. And there's
2 Law School from 1961 to '64. Graduated and was licensed 2 considerable data that's involved, research data
3 to practice law in Texas in '64. I went straight away 3 involved in the practical psychiatry, as well as ! v
4 to medical school at the University of Texas Medical 4 forensic psychiatry, which I do a lot of. ‘
5 Branch in Galveston, and graduated with a doctorate of 5 Q. And -- and I would assume, Doctar, that in the
6 medicine degree in '68. Then I did a rotating 6 field of psychiatry and forensic psychiatry as well, the
7 internship at the University of Cincinnati, Cincinnati 7 efforts that are made by psychiatrists are made relying
8 General Hospital in '68 and '69. Then I served as -- 8 on the research and experimentation and study done by
9 well, then I went back to Galveston and did a 9 hundreds, maybe thousands of other people who've worked
10 three-year-general psychiatry residency in the 10 in the field over the years, and that in shorthand
11 department of psychiatry and neurology. Then I served 11 terms, you folks today who are practl cing psychiatry
12 as a major in the United States Medical Corps from '72 12 stand on the shoulders of many others who have over the
13 to '74. In'74, I moved to Austin, and 1've been in 13 centuries learned about the working of the human mind
14 private psychiatric practice since that time. 14 and the -- the effects of various aspects of life upon
15 I've treated several thousand private 15 our mind and our emotions and the way we interact with
16 patients, and I've done probably 95 percent of the 16 one another?
17 criminal forensic psychiatry in Travis County where | 17 A. That's all true except for the centuries.
18 live in Austin and many more areas. I've elevated -- 18 Many centuries.
19 I've done somewhere in the neighborhood of eight to ten 19 Q. All right, sir. In addition -- and so you
20 thousand evaluations of pecple who were charged with 20 believe that is it a valid scientific field -- orit's a
21 crimes. I've consulted in probably -- maybe 150 capital 21 field that employs valid science?
22 cases, and I've testified in many cases. I've consulted 22 A. Yes. It's a medical speclality.
23 both for defense and prosecution, primarily the issues 23 Q. Okay. Andis there a -- one or more valld
24 of future danger. Then -- and my -- my -- I've never 24 methods of applying this valid science to, for instance,
25 been not aliowed to testify as an expert in cases of 25 looking at an individual and reaching conclusions about (
175 177
1 this such. 1 their behavior and why and how they behave the way they
2 Q. Thank you. Doctor, would you -- is the -- 2 do and how they might behave in the future?
3 THE COURT: Holdup here. 3 A. Yes. We -- as a psychiatrist, we're required
4 MR. FARREN: I'm sorry, Your Honor. 4 to do many of these things by virtue of, say, commitment
5 THE COURT: You would score 100 if you 5 proceedings where we determine whether someone is a
6 hadn't gone to law school. Go ahead. 6 danger to themselves or others, about whether someo ne
7 MR. FARREN: I would suggest, however, he 7 should be hospitalized, about where they should be
8 did attend the University of Austin -- I mean, Texas in 8 placed if they're hospitalized, under what level of
9 Austin, Your Honor. 9 security and why. We do it in jails -- classification
10 THE COURT: Yeah. That puts it down to a 10 issues in jails and when we have histories of people
1 c 11  with their issues of violence, how they are -~ what
12 Q. (BYMR. FARREN) Doctor, is the field of 12 security issues apply to them. And so any way, that's
13 psychlatry a valid scientific field? 13 an assessment of danger or risk, et cetera, of the
14 A. Well, a huge amount of science is involved in 14 things that we do a lot.
15 it. And there's, of course, some art to it as well. 15 Q. And in addition to being a sclentific field of
16 Q. Would you explain to the Court briefly tn 16 science and a valid field of science, and in addition to
17 summary why and how you as an expert in the field 17 having one or more methods of applying that sclence in
18 believe it is a valid scientific endeavor and that 18 various ways, was a -- was one or more valid methods
19 science is involved in the practice of psychiatry? 19 used in your preparation to provide an expert opinion in
20 A. Well, I mean, we hospitalize people, treat 20 this case --
21  people with medications. We have a scientific 21 A. Yes. (
22 ljterature, several -—- numerous journals have come out. 22 Q. -- about the behavior of the Defendant, Brent
23 We have a national organization, the American 23 Ray Brewer and your feelings about probabilities of what
24 Psychiatric Association. I also belong to the American 24 might happen in the future?
25 Academy of Psychiatry and Law, which has two periodicals | 25 A. Yes. You know much Is written and much is
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1 read about the issues of danger and so forth. My 1 Q. Risk assessment and stuff, that's kind of
2 methodology involves the concept that the past isthe 2 general for everything you talked about, civil
3 best predictor of the future. And with that in mind, 1 3 commitments as being part of that. Correct?
4 look at the individual's history of violence. Ilook at 4 A. I wasn’t quite through with my answer.
5 their attitude about violence. Is it okay for them to 5 MR. FARREN: Yeah. We would ask that he
6 use and do they feel okay about using it. I look at the 6 be allowed to finish his answer, Your Honor, before the
7 incident offense, since that's where they've really 7 next question.
8 graduated to. Then X look at the person’s personality, 8 MR. ODIORNE: Your Honor, this is
9 their usual form of behavior. Are they law-abiding or 8 cross-examination. I just ask that the witness answer
10 not, that sort of thing. Then I look at the issue of 10 my question.
11 conscience. Conscience is that part of our personality Lk MR. FARREN: He still gets to answer his
12 which causes us to feel bad if we do somefhing wrong. 12 question before he starts his next one, Your Honor.
13 Do they have a conscience to help them control their 13 THE COURT: Let him finish. Let him
14 Dbehavior. And thenl look at the society that they will 14 finish, Mr. Odiorne, and then make your objection.
15 be in and try to -- and assess whether or not if I could 15 MR. ODIORNE: Okay.
16 give an opinion about an individual 16 A. So remind me of the question again so I can
17 Q. And do you -- do you believe as an expert in 17 get right badc on track.
18 the field that that can be done without actually 18 Q. (BY MR. ODIORNE) With -- such as critical
19 examining the individual in question if you have 19 assessments as to whether or not somebody is a civil
20 sufficient information from other sources? 20 commitment, would be a danger to themselves or others.
21 A. Yes. If you have enough data. 21 Would that be falling under that risk prediction you're
22 MR. FARREN: Your Honor, we submit that .22 talking about?
23 heis an expert in the field, and we submit that this 23 A. Yes. That's part of it.
24  satisfies the requirements of the United States Supreme 24 Q. Okay. And that would be something at the
25. Court in their decision. I believe it was actually 25 immediate time whether or not they're a danger to
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1 Daubert where they made their decision, Kelly was the 1 themselves or others. Correct?
2 Texas case. 2 A. Well, and -- and -- and prospective if they
3 MR. ODIORNE: Your Honor, may I have an 3 don't put a time limit on it.
4 opportunity to voir dire -- cross-examine this witness? 4 Q. Okay. So you're telling us that you are able
5 THE COURT: You may. Go ahead. 5 to look at somebody for a civil commitment and say
6 MR. ODIORNE: Thank you. 6 they're not a danger to themselves or others now, but
7 CROSS-EXAMINATION 7 they're going to be in ten, twenty, or thirty years?
8 BY MR. ODIORNE: 8 A. No, no, no. Within a reasaable period of
9 Q. Dr. Coons, you've talked about this field. 9 time.
10 Whatis the name of this field? What do you call it? 10 Q. Okay. What is a reasonable period of time?
11 A. Forensic psychiatry. 1 A. Well, it depends on the case.
12 Q. Does forensic psychiatry -- is the main thrust 12 Q. How would you define the word clinical?
13 of that to determine whether or not somebody is going to 13 A. Well, basically that's a diagnosis and
14 commit criminal acts of violence in the future? 14 treatment.
15 A. No, that's just part of it. 15 Q. Would you consider your method to be clinical?
16 Q. That's just part of it? Can you tell me what 16 A. Forensic.
17 classes you took that trained you in making those 17 Q. Forensic psychiatry?
18 predictions? 18 A. If you're talking about what we're talking
19 A. Well, in terms of my residency training, my 18 about here today, it's forensic.
20 medical school training, residency training, we are - 20 Q. Okay. So you're taking future risk
21 you have practical experience and your lectures and so 21 predictions is forensic not clinical?
22 forth on issues of how to assess someone’s risk and so 22 A. No. I mean, the -- the issues of -- of
23 on. And -- 23 predicting someone’s future dangerousness, it can be in
24 Q. Risk -- 24 aclinical sense, or\if we're talking about what we're
25 A. -- periodic -- 25 doing today, it's a forensic evaluation.
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1 Q. Clinical studies, is that based primarily on 1 topics in the field. I don't see how this resolves
2 the actual observation of the person? 2 whetheror not it's a valid scientific theory and
3 A. Clinical studies? 3 whetheror not there's a valid method of applying it and
4 Q. Isthat based on observation of people? 4 whether that was used in this particular case. '
5 A. Either observation or understanding or a 5 THE COURT: Maybe, maybe not, but I'm
6 history of the person, for example. 6 going to let him go a little farther with this. I will
7 Q. You said earlier that you looked at a number 7 overrule that objection. But not for long if you can
8 of things in making these decisions, correct, such as 8 wrap it up, please. ’
9 the history of violence? 9 Q. (BY MR, ODIORNE) Dr. Coons, are you aware of
10 A. Yes, sir. 10 any research that'sexamined the error rates of
11 Q. Okay. Attitude of violence, et cetera. In 11 judgments of risk assessments in determining criminal
12 this particular case, what steps did you take in 12 acts of violence?
13 formulating your opinion? 13 A. Oh, I mean, there's a fair amount in the
14 A. Both. 14 literature. I mean, those are --I mean, I find great
15 Q. And I take it that you reached an opinion in 15 fault with those.
16 this case that you're looking to offer to this Court? 16 Q. Okay. Do you know what the literature states
17 A. Yes. 17 as being those error rates?
18 Q. When you are formulating your opinion, how did 18 A. Oh, I don't know the ermror rates.
19 you define probability? 19 Q. Okay.
20 A. More likely than not. 20 A. I mean, theirdata is poor, so error rates
21 Q. How did you define criminatl acts of violence? 21  could be -- I mean, they're almost meaningless.
22 A. 1It's a little bit differently than the -- than 22 Q. Okay. Let'stalk a little bit about your
23 it's generally written about. I would include things 23 cases. You said you've testified in a number of cases.
24 like, threats of bodily harm, threats of sexual assault, 24 Correct?
25 threats of physical injury, threats of death. I would 25 A. A number of cases? (
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1 include those which is not -- generally not the case 1 Q. Regarding the potential risk of future danger?
2 with -- with folks who write about predictions of 2 A. Yes.
3 dangerousness. And they nost often refer to serious -- 3 Q. How many times have you testified for the
4 serious institutional violence. And Iwould consider a 4 prosecution in those cases?
5 threat to kill somebody would be a criminal act and kind | 5 A. Idon’t know how many times I've testified,
6 of presupposes violence. 6 but-—-
7 Q. Okay. Soyou have a different definition than 7 MR. FARREN: Again, Your Honor, this has
8 other people who work in this field? 8 nothing to do with whether it's a valid scientific
9 A. I'm sorry? 9 theory and whether it passes Daubert/Kelly.
10 Q. You have a different definition of criminal 10 THE COURT: Sustained.
11 act of violence than other people in this field? 11 MR. ODIORNE: Your Honor, may I just
12 A. Well, basically what theirsis, is they -- 12 continue on -- I have a couple of other questions I
13 they are dealng with -- with -- well, yes, I guess I 13  would like to ask then.
14 do. Theirs is restricted to -- to serious institutional 14 THE COURT: Well, I sustained the
15 violence, and they're tatking about injury or murder. 15 objection to that one. Go ahead.
16 Q. Are you familiar with the term potential rate 16 Q. (BY MR. ODIORNE) Dr. Coons, have you ever
17 of error? 17 done any follow-up on your cases to determine whether or
18 A. The what? 18 not your predictions were accurate?
19 Q. Potential rate of error. 19 A. Not formally. I mean, I have anecdotal
20 A. Oh, potential rate of error. I'm not a 20 information.
21 statistician. I mean, I certainly-- 21 Q. Would you agree with me that in a valid {
22 MR. FARREN: Your Honor, at this time, 22 science that determination of whether or not the
23 I'm going to object. This is basically a 23 predictions were accurate is important?
24 cross-examination of -- of the doctor, I guess exploring 24 A. Sure.
25 his qualifications or his understandings of specific 25 Q. And in making those predictions determining
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1 that accuracy, you would need to follow up on those 1 people who've been in the Texas Department of
2 predictions. Correct? 2 Corrections who've been in prison, and I've asked many
3 A. Waell, if you can. The literature doesn't do 3 of them about violence at prison. And I don't recall
4 that. 4 anybody ever telling me, no, there's no violence. I've
5 Q. Wwell, you have an opportunity to follow up on 5 asked them about if they've had violence perpetrated on
6 your own and determine whether or not your predictions 6 them, and they say yes. Did you report it? No. Why?
7 were accurate. Do you not? 7 Well, nobody likes ~- nobody will put up with a rat in
8 A. Well, I mean, no, not really. It would be the 8 prison. I mean, I already had enough problem with being
9 same problem that the people who do this have. Which 9 beaten up the first time without getting killed. So all
10 is, they've got bum data. They don't -- they don't -~ 10 that unreported data is not available to the folks who
11 the only thing -- data they consider is data from 11  write all of these little articles.
12 reported acts of violence that are serious acts of 12 Q. Were these incidents that you personally
13 violence and so much -- a huge amount of violence in the | 13 observed or is this all just based on hearsay?
14 penitentiary goes unreported, and so neither I nor they 14 A. Oh, you know, when a guy -- when a kid tells
15 have that data. 15 me that he's been in the pen and he sitting there crying
16 Q So what you're telling us here, is there is 16 about being raped --
17 absolutely no way to determine whether or not these 17 MR. ODIORNE: Your Honor, this is
18 predictions have any validity at all? 18 nonresponsive. '
19 A. No, no. I mean, I am well aware of violence 19 THE COURT: Overruled. I would like to
20 from people who have been convicted of capital murder. 20 hearit.
21 Q. Okay. Well, you just testified to us 21 A. -- sitting there crying when I'm evaluating
22 previously that you don't know how accurate your 22 him about being raped, the people that -- that have --
23 predictions have been? 23 have sustained significant injuries in the penitentiary
24 MR. FARREN: Well, objection, Your Honor. 24 thatI've seen, I've -- I've evaluated a number of other
I 25 - That states facts not in evidence. He's stated he does 25 exonerees who were in for a long time and were beaten
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1 ' have experience with it. He has anecdotal experiences 1 up, bones broken, witnessed all kinds of violence and so
2 with where he's been accurate. 2 forth that was never reported. I mean, I've -- I've
3 MR. ODIORNE: Your Honor, anecdotal 3 seenalotit.
4 experience is not the same thing as statistical relevant 4 Q. (BY MR. ODIORNE} Okay. Again, you have not
5 information. 5 witnessed any of this viclence personally, have you?
6 MR. FARREN: That's not what he asked 6 A. TI've seen it in the county jails. And --1I
7 him. He asked him if he knew whether or not if some of 7 don't think I've ever -- I've been to the.penitentiary
8 his predictions were accurate. 8 several times, but I don't think I ever saw anything
9 MR. ODIORNE: Your Honor -- 9 while I was there.
10 THE COURT: What he testified to was he 10 Q. Why do you consider your prediction in future
11 didn't know how accurate the predictions of the people 11 dangerousness to be within the field of psychiatry?
12 that do those follow-up exams -- follow-up studies you 12 A. Why do I consider it? It's -- forensic
13 were talking about, and he didn't trust their data. 13 psychiatry is a subspeciaity within psychiatry.
14 MR. ODIORNE: Okay. Let me ask the 14 - Q. Okay. And is assessing risk of probability of
15 question again, Your Honor. 15 future acts of violence a subspeciality of forensic
16 THE COURT: Okay. 16  psychiatry?
17 Q. (BY MR. ODIORNE) Dr. Coons, can you tell us 17 A. Well, it borrows from psychiatry, but it's
18 how accurate your predictions have been? 18 also -- it would be -- it's performing forensic
19 A. Can't be certain. I have an opinion that's 19 evaluations.
20 quite strong, but there is way more violence than any of 20 Q. Okay. Is that one of the things that will get
21 the literature that I've seen demonstrates. 21  you board certified in forensic psychiatry?
22 Q. Do you have any basis for that opinion? 22 A. Idon't know.
23 A. Sure. 23 Q. You testified earlier you'rc a member of the
24 Q. What is your basis for that opinion? 24 American Psychiatry Association. Correct?
25 A. [I've spoken to probably several thousand 25 A. - Psychiatric.
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1 Q. Psychiatric. I'm sorry. Is that correct? 1 assessment about the future -- or possibility of future
2 You are a member -- 2 violence?
3 A. Yes. 3 A. Iknow that they have presentations at their
4 Q. -- of the Amcrican Psychiatric Association? 4 annual meeting and so forth and in ther publications,
5 Are you aware of the American Psychiatric Association's 5 but I don't know that they've ever come out with a --
6 position regarding testimony in future dangerousness. 6 you know, specific association opinion.
7 A. Yes. Somc years ago they gave an amicus 7 Q. But there are presentations and -- and
8 curiae brief in a case regarding that And it was their 8 activity exploring this -- this aspect of forensic
9 opinion that it shouldn't be occurring. I mean, that's 9 psychiatry?
10 -- I mean, that's their opinion. 10 A. Yes. There are many people that are members
1 Q. Okay. How many members are there in the 11 who do exactly this sort of work.
12 American Psychiatric Association? 12 MR. FARREN: That's all I have, Your
13 A. Don't have any idea. 13  Honor.
14 Q. Is that the largest assocition of 14 THE COURT: Okay. I'm going to -- do you
15 psychiatrists in this country? 15 have anything more?
16 A. Yes. Sureitis. 16 MR. ODIORNE: Yes, Your Honor, I do have
17 Q. In this particular case, did you interview 17 more questions.
18 Mr. Brewer? 18 THE COURT: Okay.
19 A. No. 19 RECROSS-EXAMINATION
20 Q. How many interviews have you conducted of 20 BY MR. ODIORNE:
21 people where you havc made predictions of whether or not 21 Q. What organization was this you were just
22 there is a risk of probability of future danger? 22 talking about?
23 A. You talking about capital cases? 23 A. AAPL, American Academy of Psychiatry of the
24 Q. Yes, on capital cases. How many of those have 24 Law.
25 you actually interviewed the person? 25 Q. And how many members belong to that
191 193
1 MR. FARREN: Again, Your Honor, this is 1 organization?
2 testing his qualifications as an expert. It is not 2 A. Don't know.
3 testing the field for forensic psychology. 3 THE COURT: Okay. We'll be in recess
4 THE COURT: Sustained. It goes to the 4 until 3:25. Take a break.
5 weight, not to the admissibility. 5 MR. FARREN: Before you leave, Your
6 Q. (BY MR. ODIORNE) Itake it then you disagree 6 Honor, there's a -~
7 with the American Psychiatric Association on that? 7 THE COURT: She needs a break. She's
8 A. well-- 8 about to fold on me.
9 MR. FARREN: This is repetitious, Your 9 MR. FARREN: Okay.
10 ~ Honor. He's already indicated that he disagrees with 10 THE COURT: Do we need to do something on
11 them. 11  the record there?
12 THE COURT: Sustained. 12 MR. FARREN: It's just a judgment that
13 MR. ODIORNE: I pass the witness, Your 13 they are not objecting to. We just forgot to tender it
14 Honor. 14 earlier.
15 MR. FARREN: Just one question if [ 15 THE COURT: Let's do it when we get back.
16 might, Your Honor. 16 I want her to have a break. I thought he was through.
17 REDIRECT EXAMINATION 17 Doc, you can step down until 3:25. Thank
18 BY MR. FARREN: 18 vyou.
19 Q. There are -- there are other psychiatric 19 (Recess)
20 associations. Is that correct? 20 (Open court, defendant present, no jury)
21 A. VYes. 21 MR. FARREN: Your Honor, Dr. Coons is in
22 Q. Do you belong to any of those? 22 the facility. He will be out in just a moment.
23 A. American Academy of Psychiatry and the law. 23 THE COURT: Good.
24 Q. And do they have an opinion as a group about 24 MR. FARREN: Okay. While he's doing
25 this field of forensic psychiatry and making some 25 that--
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1 THE COURT: What have you got there? 1 something you were going to say?
2 MR, FARREN: This is a judgment from 2 THE COURT: Yes. I'm going to hold that
3 Collin County Florida on the possession of a weapon that 3 Dr. Coons is qualified and that the field -- the
4 Deputy Mosher testified about, Your Honor. We will 4 psychiatric field of future dangerousness is a valid
5 offer it into evidence. They had agreed to do it, but 5 sclentific theory and that -- that the technique he used
6 we just never did offer it. 6 to apply it was valid, and that it was applied validly
7 MR. ODIORNE: Your Honor, I've had an 7 here in this Brewer case.
8 opportunity to review that. We have no objection. 8 And let's get the jury back in.
9 THE COURT: Let's caii it something. 9 (Open Court, defendant and jury present)
10 MR. FARREN: State's Exhibit 222. 1 10 THE COURT: Thank you-ail. Everybody be
11 apologize. 11 seated. Go ahead, Mr. Farren.
12 THE COURT: Got you. State's 222 will be 12 MR. FARREN: Thank you, Your Honor.
13  admitted. 13 DIRECT EXAMINATION (CONTINUED)
14 MR. FARREN: Thank you, Your Honor. 14 BY MR. FARREN:
15 THE COURT: Do you have anything further 15 Q. Dr. -- Dr. Coons, I'm not sure exactly where
16 of Dr. Coons? 16  we left off, so I apologize if I'm replowing some of
17 MR. ODIORNE: Your Honor, I need about 17 this. Wouid you share with the Jury a summary of you'r
18 two more minutes with him. 18 training, experience, and education in the field of
19 THE COURT: All right, Doctor. Will you 19 psychiatry and forensic psychiatry, please, sir.
20 come back and take that stand again. 20 A. Yes. Do you want my experience and training
21 THE WITNESS: Yes, sir. 21 and so forth and the application of it?
22 THE COURT: Okay. Go ahead. 22 Q. Everything that would heip the Jury evaluate
23 MR. ODIORNE: All right. Thank you, Your 23 your expertise in this field, sir.
24  Honor. 24 A. Okay. Igraduated from Hampden-Sydney College
25 25 of Virginia in 1961, premed major, bachelor of science
195 197
1 RECROSS-EXAMINATION (Continued) 1 degree. Then I went to the University of Texas Law
2 BY MR. ODIORNE: 2 School from '61 to '64. I graduated with a law degree
3 Q. Are there specific standards that govern how 3 and was licensed to practice law in Texas in 1964, Then
4 to make these predictions of future dangerousness? 4 I went to medical school at the University of Texas
5 A. Specific standards? 5 Medical Branch in Galveston from 1964 to '68, and
6 Q. Yes. 6 graduated with a doctor of medicine degree and was
7 A. Well, I'm not sure exactly what you mean. 7 licensed to practice medicine in Texas in '68. Then I
8 Q. Okay. Are there -- are there standards that 8 did a rotating internship at the University of
9 have been generally accepted by the scientific community 9 Cincinnati, Cincinnati General Hospital rotating in
10 as being the standards or protoco! to follow in making 10 that -- '68 to '69. And that's where you rotate through
11 these predictions? 11 OBGYN, internal medicine, surgery, emergency medicine
12 A. No. I mean, it's done in a variety of ways. 12 andso on.
13 Some people use Instruments to -- to determine the 13 Then I returned to Galveston and I did a
14 personality of the individual and so forth. But the 14 three-year general psychiatry residency in the
15 areas that I have discussed are -- are routinely used. 15 department of psychiatry and neurofogy, 1969 through
16 Q. And the method that you use has that been 16 '72. And I was chief resident in the department of
17 generally accepted by the scientific community? 17 psychiatry and neurology in '71 and '72, which involves
18 A. 1 couldn'tteil you. 18 clinical research and teaching duties, administrative
19 MR. ODIORNE: I'li pass the witness, Your 19 duties. Then I served as a -- as a psychiatristin --
20 Honor. 20 as a major In the United States Medical Corps from 1972
21 MR. FARREN: I have no other guestions, 21 to '74. And then I ran the drug and alcohol program for
22 Your Honor. 22 the post at Fort Sam Houston in San Antonio and was the
23 THE COURT: Okay. Wait just a second. 23 psychiatric consultant for -- for the Brooke Army
24 Let me make an announcement here. Yes, sir? 24 Medlcal Center. Then I moved to Austin in 1974. And
25 MR. ODIORNE: I'm sorry. Did you have 25 1I've been in private psychiatric practice since that
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1 time. I've treated several thousand private patients. 1 health commitment laws for Texas. They have been
2 I'm board certified in. general psychiatry by the 2 amended a little bit since then. And a lot of other
3 American Board of Pyychiatry and Neurology as of 3 stuff.
4 February 1975. License is on file -- medical license is 4 Q. (BY MR. FARREN) The -- the various examiner
5 on file with the district clerk of Travis County where I 5 groups you mentioned, nurse examiners, veterinary
6 practice. 6 examiners and so forth, did -- did any of that work
7 I've trcated several thousand private 7 involve evaluating an individual who wants to practice
8 patients, and I've also done a great majority of -- 8 or work in that area and in trying to make some sort of
9 well, 90, 95 percent of the criminal forensic psychiatry 9 prediction about how they would behave in that -- if
10 in -- in the -- Travis County where I practice. I've 10 they were allowed to practice in that field?
11 evaluated probably 8- to 10,000 people for -- who were 11 A. Yes. It caninvolve drug or alcohol abuse,
12 charged with crimes {or competency to stand trial and 12 mental iliness that they haven't taken care of. I mean,
13 many of them for insanity at the time of the offense. 13 basically those things.
14 And I also do some consulting in civil litigation 14 Q. Okay. You indicated that you've testified
15 regarding head injuries and so on and so on. 15 many multiple times in various trials in the State of
16 Testamentary capacity and so on. 16 Texas, sometimes for the prosecution, sometimes for the
17 I've also evaluated a number of people for | 17 defense. Do you recall that?
18 capital murder cases regarding issues of future 18 A. Yes.
19 dangerousness, and testified in a number of case. 19 Q. And do you believe as an expert in the field
20 I've beun consulted probably in the 20 that if you have sufficient data that you can make some
21 neighborhood of 150 times in those cases. And many of 21 -- that you as an expert can make, depending on the
22 the times I've told one side or the other, you know, I 22 case, some prediction about the probability of -- of
23  can't go along with what your theory is. I'll tell the 23 future dangerous criminal activity on the part of a
24 prosecutor, I would advise you to not go for death 24 defendant charged and convicted of capital murder?
25 penalty in this case il -- 25 A. Yes, if you have enough data.
199 201
1 MR. ODIORNE: Objection, Your Honor. I'm 1 Q. If you have enough data.
2 going to object to this as the proper -- 2 And, in fact, Dr. Coons, I want to direct
3 THE COURT: I'm sorry. [ couldn't 3 your attention back to a trial that occurred in Randall
4 understand you. 4 County sometime after April 26th of 1990. The trial of
5 MR. ODIORNE: Qkay. I'm sorry. This is 5 Brent Ray Brewer. Did you testify in that original
6 self-bolstering testimony, Your Honor. 6 trial, Doctor.
7 . MR. FARREN: Which would be true of most 7 A, Yes.
8 resumes, Your Honor. 8 Q. And in that trial, did you share an opinicn
9 THE COURT: Overruled. . 9 with the jury about the probability of future danger?
10 A. So anyway, I've testified in a number of 10 A. Yes.
11 cases. I've testified mostiy as a prosecution witness, 11 Q. Okay. And in reaching your conclusions back
12 but on a number of cccasions as a defense witness in 12 then, did you have access to and were you provided with
13 capital cases. 13 background information and data about the Defendant,
14 Oh, and a few other little things. I'ma 14 Brent Ray Brewer?
15 consultant to the State Board of Law Examiners regarding | 15 A. Yes.
16 fitness of bar applicants to practice law. I've 16 Q. And have you had an opportunity to review all
17 consulted with -- been a witness for the State Bar 17 of that information and all the data that you were given
18 Association. I have -- I have dealt with the State 18 back then, have you had a chance to review that again in
19 Board of Medical Examiners, Dental Examiners, Nurse 19 preparation for testimony today?
20 Examiners, Veterinary Examiners about the fitness of 20 A. VYes.
21 people that practice in those areas. And I'm on -- was 21 Q. And have you received additional data and
22 on the board of -- the committee -- State Bar Committee 22 additional information that's come to light after the
23 that wrote the insanity defense for Texas. I was on 23 trial -- I don't remember the exact date -- sometime
24 psychiatric society -- Texas Psychiatric Society 24  after April of 19907
25 representative to the committee that wrote the mental 25 A. Yes.
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1 Q. Dr. Coons, not every psychiatrist necessarily 1 Q. Are you aware that -- I believe the man's name
2 agrees with an effort to predict future activity or 2 is John Edens or Edens is in the courtroom today?
\' 3 future dangerousness on the part of some individual. Is 3 A. TI've heard that he is.
4 that correct? 4 Q. Okay. And that he is going to have an
5 A. Yes. 5§ opportunity to hear your testimony and is likely to be
6 Q. Infact -- and I don't recall the names of the 6 called by the Defense after you testify at some point
7 particular associations or clubs for lack of a better 7 and will probably take issue with some of your
8 word within the psychiatry community, but is there more 8 positions.
9 than one such association to which psychiatrists might 9 A. Okay.
10 belong? 10 Q. And you won't -- you will be going back to
11 A. Yes. 11  Austin this afternoon so you won't have an opportunity
12 Q. What are the names of a couple of those 12 to hear him testify. Is that correct?
13 associations or -- 113 A. God willing.
14 A. Waell, there's the American Academy of 14 Q. Are you familiar with a publication that he
15 Psychiatry and the Law, American Psychiatrist 15 helped create titled, Predictions of Future
16 Association. There are others. Southern Medical 16 Dangerousness in Capital Murder Trials, Is It Time to
17 Association. 17 Disinvent the Wheel? Appeared in Law and Human
18 Q. Ithink it's been suggested that the -- one of 18 Behavior, Volume 21, Number 1 -- 29, Number 1, February,
19 the psychiatric associations has taken a position in 19 2005.
20 opposition to the idea of making a prediction or about 20 Are you familiar with this publication or
21 future dangerousness. Is that correct? 21 this particular article?
22 A. At some point in the past, the American 22 A. I'm famitiar with the article. I don't know
23 Psychiatric Association discouraged that endeavor. They |23 the publication.
N 24 filed an amicus curiae brief in the case involving that 24 Q. Okay. Would you -- would you share with the
/| 25- issue. 25 Jury a summary -- and first of all, a summary of the
203 205
1 Q. Was that a death penalty case? 1 position taken by Mr. Edens in this paper?
2 A. Yes. Well, it was either a death penalty case 2 A. Isuspectit's Dr. Edens, but --
3 orsome -- well, it was a legal issue. They filed an 3 Q. Isuspect you're right.
4 amicus curie brief, which means friend of the court, 4 A. Well, in general he's taking the position, as
5 giving their thoughts about it. And this was -- it 5 Iseeit, that -- that such a prediction can't be made
6 certainly wasn't any, you know -- every member votes on 6 within a particular validity. And the problem with the
7 what thisis. It's some -- I'm sure some committee that 7 position that he takes is that the data that he and
8 gave an opinion. 8 others who have written on the subject doesn't
9 Q. So some -- some representatives of that 9 include -- it includes only reported violence. And in
10 association filed this legal brief -- 10 the penitentiary a huge amount of violence occurs that
11 A. VYes. 11 is never reported.
12 Q. -- arguing against the idea and used the name 12 MR. ODIORNE: I'm going to object, Your
13 of that association? 13  Honor, as being speculative. There’s no foundation for
14 A. Yes. 14 making this opinion.
15 Q. Okay. And some of the other associations you 15 MR. FARREN: Well, he's an expert in the
16 mentioned they have not taken such a position. Is that 16 field, Your Honor.
17 correct? 17 THE COURT: I'll overrule the objection.
18 A. That's correct. 18 A. And so since they don't know of the data, they
19 Q. Okay. Would you also agree with me that there 19 can't utilize the data. And they also consider -- in
} 20 are various psychiatrists, perhaps psychologists in the 20 other words, there -- if there's a report, there's a
/| 21 field that have personally taken the position that 21 report written up, then the -- the folks who are doing
22 psychiatrists or psychologists either shouldn't or can't 22 the stati-stical work on it, they have that data. But
23 make these kinds of predictions as to probability of 23 they don't have any data about -- or they don't include
24 future dangerousness? 24 any data about things that aren't reported. And so that
25 A. Yes. 25 considerably limits their ability to reach conclusions
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1 that they appear to reach. 1 MR. FARREN: The foundation --
2 Further, they consider the -- the 2 THE COURT: Overruled. Go ahead. You
3 violence that they consider as they refer to as -- as 3 can answer. -
4 serious institutional viclence, and -- which would 4 A. Yes. Iforgot where I was.
5 appcar to lcave out such things as threats of violence 5 Q. (BY MR. FARREN) Well, you were explaining
6 which are criminal acts, threats of -- 6 thatin your opinion when you make threats, like,
7 MR. ODIORNE: Objection, Your Honor. 7 concerning commissary items, 1 assume, to make the
8 This witness is not qualified. It's a legal conclusion, 8 person give them up and let them know if they report it.
9 not a fact issuc as far as -- 9 A. The prison system -- the prison life involves
10 THE COURT: I'm sorry. Ican't hear you. 10 in your face kinds of activities. It involves threats
1 MR, ODIORNE: Your Honor, this witness 11 and it involves the punishment of somebody ratting on
12 just made a legal conclusion that's invading the 12 someone else. They're not going to put up with it, and
13 province of the jury in saying that threats of violence 13 people know that. So if you get injured, you better
14 are criminal acts of violence. 14 tell them you fell out of your bunk instead of turning
15 THE COURT: Hold on. Are you saying that 15 somebody in, because it would be a lot worse for you.
16 threats of future violence is a legal conclusion? Is 16 Q. And have you come into contact with one or
17 that your position? 17  more individuals in the prison system in the State of
18 MR. ODIORNE: Your Honor, my position is, 18 Texas and learned of this kind of information -- this
19 is that there's not a definition as to what constitutes 19 kind of event going on?
20 criminal acts of violence, and, therefore, it would be 20 MR. ODIORNE: Your Honor, again, I'm
21 improper for him to state categorically that that is a 21 going to object to this entire line of testimony.
22  criminal act of violence. It's up to each individual 22 There's no foundation or basis for his opinion.
23 jury member to make that decision. 23 THE COURT: TI'll overrule your objection
24 MR. FARREN: If I might respond, Your 24 and I'll give you a running objection. And -- I suffice
25 Honor. The Doctor holds a law degree from the 25 that will do for you. Right?
207 209
1 University of Texas. 1 think he's aware of what's a 1 MR. ODIORNE: That will be fine. Thank
2 criminal act under the Texas laws and the Texas Penal 2  you.
3 Code. Therclore, he would know what is a criminal act 3 THE COURT: Thank you. Go ahead. You
4 of violence. 4 may answer.
5 MR. ODIORNE: Your Honor, I'm not aware 5 A. Yes. Yes, I have.
6 that Dr. Coons is still a practicing attorney. 6 Q. (BY MR. FARREN) How many inmates do you think
7 THE COURT: T'll overrule the aobjection 7 you've come into contact with and spoken with?
8 and let it go to the weight. 8 A. About anything or --
9 Q. (BY MR. FARREN) You may go ahead with your 9 Q. About anything.
10 answer, Doctor. Ithink you were talking about threats 10 A. Eight, ten thousand.
11 being a criminal act of violence in your opinion. 1 Q. And in visiting with these eight to ten
12 A. Yes. And where someone says, if you don't 12 thousand inmates, do you believe as an expert it helped
13 give me your commissary .then 1I'm going to stick you with | 13  you understand in general how -- how the real prison
14 a shank or I'm going to beat you up or I'll have 14 system works among the inmates?
15 somebody else beat you up, or -- and the threats of, if 15 A. Yes.
16  you tell -- if you report what happened here, whether 16 Q. In addition, do you believe your contact with
17 it's a sexual assault, a physical assault, a threat, or 17 these inmates helps you understand how violence is used
18 whatever, then -- then you will be in even bigger 18 in the prison system by inmates?
19 trouble. These are -- these are -- these are threats 19 A. Yes.
20 and they're certainly violent threats. And those are 20 Q. And as a big part of that, the threat of
21 notreported, hugely not reported, because people -~ the 21 violence?
22 individuals -- the prisoners -~ 22 A. VYes.
23 MR. ODIORNE: Your Honor, again, I'm 23 Q. I want to direct your attention to the
24 going to object to this. It is purely strictly opinion. 24 document I made reference to earlier, Predictions of
25 There's no foundation for it t6 make such statements. 25 Future Dangerousness, Capital Murder Trials. Is It Time
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1 to Disinvent the Wheel? And it -- apparently 1 it be applied directly to this Defendant. It's not a
2 Mr. Edens -- or Dr. Edens helped prepare this. 2 hypothetical.
3 I want to direct your attention to Page 3 THE COURT: Well, he hasn't asked his
4 63 in particular. Towards the bottom of the page. Do 4 question yet.
5 you see the portion of the document it says: It's 5 MR. ODIORNE: Well, he just mentioned as
6 likely that some abusive acts go undocumented in 6 applied to Brent Ray Brewer.
7 institutional settings. 7 THE COURT: He just told him he was going
8 A. Yes. I mean, I'm aware of it. Yes. 8 to ask him one, but he hadn't gotten there yet. Have
9 Q. Would you consider that a huge understatement 9 vyou?
10 thatit's likely that some abusive acts go undocumented? 10 MR. FARREN: I'm about to recite facts
1 A. I mean, that's certainly not the way I would 11 that [ want him to assume to be --
12 putit. I would say that a huge number of aggressive |12 THE COURT: That's what I thought.
13 assaultive acts go unreported. 13 MR, FARREN: Yes, sir.
14 Q. And are you familiar with the term -- usually 14 MR. ODIORNE: Your Honor, then, are you
15 I think this is used in the field of computer science -- 15 overruling my objection?
16 but, garbage in, garbage out? 16 THE COURT: You didn't object. Did you
17 A. Yes. 17 object to something?
18 Q. What does that mean? 18 MR. ODIORNE: I did, Your Honor.
19 A. It means if you don't have the data -- the 19 THE COURT: I overrule it.
20 full data, then the conclusions you reach niay be 20 MR, ODIORNE: Thank you.
21 incorrect. And if you're trying -- if you simply go -- 21 Q. (BY MR. FARREN) I want you to assume that
22 the only data you use to determine whether the -- you |22 when the Defendant, Brent Ray Brewer, was approximately
23  know, the base rate of -- of assaults and violence -~ 23 thirteen years of age he was placed in alternative
24 criminal violence and so forth in the penitentiary is 24 schoo! for misbehavior. And that that misbehavior was
25 what's réported, you're going to be way off on your 25 that he had threatened another student with a knife. I
211 213
1 data. And so it would say that would be garbage in, 1 want you to assume that in evidence are facts that are
2 garbage out. Not that I'm referring to it as garbage, 2 evidence that the Defendant, at approximately 16 years
3 it's just incomplete. 3 of age, threatened to kill his former girlfriend and her
4 Q. Iunderstand. That's a cliche that's used in 4 former boyfriend apparently in response to her ending a
5 the field of computer science. But am I correct in your 5 relationship with him and beginning a relationship with
6 suggesting that if you have poor data going in, you are 6 another young man. I want you to assume in the fall of
7 going to get poor results coming out? 7 that same year when he was about 16 or 17 years of age,
8 A. Yes. 8 he got into another disagreement with that same former
9 Q. Doctor, the Jury in this particular case has 9 girlfriend and slammed her -- or shoved her into some
10 . heard a great deal of testimony and seen a great deal of 10 lockers at school causing injuries to her spine, which
11 evidence and is aware of evidence that was presented in 11 resulted in paralysis of one arm for at least a couple
12 the guilt/innocence phase of this trial which the Court 12 of months, perhaps a little longer. I want you to
13 has ruled is in evidence. I want to ask youa --a 13 assume that the Defendant at about 18 years of age was
14 hypothetical question -- or I guess really that's an old 14 arrested in Florida while sitting in the driver's seat
15 term. I want you to assume certain facts to be in 15 of an automobile that was known to belong or be used by
16 evidence and ask whether or not you believe these would 16 some people -- a family known as the Greenmans, which a
17 assist you in -- in -- in making a prediction or at 17 law enforcement officer has indicated to the Jury they
18 least giving an opinion as to the probability of -- of 18 were well aware of and had dealt with on more than one
19 future danger in the way -- and by that I mean, the 19 occasion.
20 possibility or probability of committing criminal acts 20 And that the Defendant was in the
21 of violence in the future against society on the part of 21 driver's seat of this vehicle parked in a suspicious
22 Brent Ray Brewer. 22 area to the police officer, and it was aiso occupied by
23 I want to ask you to assume that -- 23 at least one of the Greenmans. I want you to assume
24 MR. ODIORNE: Your Honor, I'm going to 24 that as the officer approached the vehicle, he was aware
25 object to that as being not a hypothetical. He's asking 25 that the Greenmans had indicated they were unhappy with
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1 what they considered to be unnecessary police contact 1 MR. FARREN: Kristie Nystrom testified to
2 with them and that they had threatened to do harm to one 2 this, Your Honor.

3 or more officers with a weapon, such as a gun or a 3 THE COURT: I'm overruling your

4 knife. And that when the officer approached the 4 objection, and I've given you a running objection on

5§ vehicle, he eventually discovered directly beside the 5 this.

6 driver of the vehicle, Brent Réy Brewer, a buck knife 6 MR. ODIORNE: Thank you, Your Honor.

7 with a 7-inch blade, and that he arrested the Defendant 7 THE COURT: I don't -- I'm telling you,

8 for violating federal laws conceming the possession of 8 just keep your seat and {et him finish this hypothetical

9 dangerous weapons, and that eventually the Defendant was 9 question, and then I will allow you to make another
10 convicted of that crime. 10 objection at the end of that, but don’t interrupt him
11 1 want you to assume that at the age of 19 11 anymore.
12 that he assaulted his father with a blunt object, 12 MR. ODIORNE: Yes, Your Honor.
13 perhaps a broom handle, and also by kicking and hitting 13 Q. (BY MR. FARREN) That -- that Kristie
14 his father repeatedly causing brain injuries and 14 Nystrom, a lady who was with him for a while, indicated
15 fracturing his nose and jaw. And that his father 15 there were plans at times discussed about rolling folks,
16 suffered disabilities as a result of that for some time 16  which she indicated meant somehow approaching and in
17 afterwards. That, in fact, apparently there was 17 some unpleasant means or violence taking money from
18 fractures to the face and some -- 18 them. I want you to assume that the Defendant and this
19 MR. ODIORNE: Objection, Your Honor. 19 lady named Kristie Nystrom on or about April 26th of
20 This goes into evidence that this Jury has not heard in 20 1990, having been basically ejected from an apartment
21 this case. 21 they were sharing with some other folks in a need for
22 ‘ MR. FARREN: It is evidence that was 22 money approached a lady named Ivy Craig and attempted to
23 admitted in the guiit/innocence phase of the trial, Your 23 somehow gain control of her and take money from her.
24 Honor. 24 And when that was unsuccessful, they subsequently
25 MR. ODIORNE: Your Honor, this Jury has 25 approached a man named Robert Doyle Laminack, a
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1 not heard that evidence. 1 66-year-old man convinced him to give them a ride. And

2 MR. FARREN: It's in evidence, Your 2 then once they were in the vehicle with this man, after

3 Honor. 3 traveling approximately 642 feet, that the Defendant,

4 THE COURT: Overruled. 4 Brent Ray Brewer, seated in the back seat of a vehicle

5 Q. (BY MR. FARREN) And that the -- there was a 5 with a front and back seat -- a vehicle in which the

6 depressed skuli fracture and that at least made contact 6 back seat contained four eggs lined up against some

7 with or somehow -- 7 seatbelts that were never even disturbed, I want you to

8 MR. ODIORNE: Again, Your Honor, I'm 8 assume therefore the Defendant is seated in the front of

9 going to re-urge this objection. I don't believe that 9 edge of this seat and never leaned back. They traveled
10 this is -- the Jury has heard any of this hypothetical 10 642 feet.
11 evidence. 11 1 want you to assume whereupon the
12 THE COURT: Overruled. 12 Defendant attacked the victim, Robert Doyle Laminack,
13 MR. ODIORNE: Ask for a running objection 13 with a butterfly knife and stabbed him repeatedly about
14 to anything along those lines. 14 the face and neck.
15 THE COURT: Yes, sir. 15 I want you to assume that during some of
16 MR. ODIORNE: Thank you. 16 this attack he requested that the Defendant(sic) produce
17 Q. (BY MR. FARREN) At any rate, Doctor, in 17 his wallet. The Defendant{sic} did so. He then
18 summary that -- that the -- the Jury has heard evidence 18 requested the Defendant(sic) remove the keys from the
19 the father was injured in this attack and he suffered 19 ignition of the vehicle. The victim was unable to do
20 disabilities for some time. And that -- and that he 20 so, and at some point his arm collapsed into the front
21 talked with at least one other person at times about 21 his lap. And that eventually this arm ended up in a (
22 rolling -- 22 different location sometime after the commands to give
23 MR. ODIORNE: Objection, Your Honor, 23 the wallet and keys up.
24 again, this is getting into things this Jury has not 24 I want you to assume that he and his
25 heard. 25 girlfriend -- or friend, Kristie Nystrom, left the

()
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1 vehicle, left the assaultive weapon laying on the 1 Polunsky Unit at Livingston, Texas, under extreme
2 ground, obtained medical attention to a wound that he 2 controls, security, that he somehow manages to overcome
3 received on his hand, which required as many as sixteen 3 the security of death row and comes into the possession
4 stitches. 4 of marijuana.
5 That they then traveled to a bus station 5 And in addition to that, at some point
6 and fled the Amarilio area and went somewhere in the 6 dismantles a shaving razor he's provided and attempts to
7 Fort Worth/Dallas area. An area known as Red Qaks, and 7 commit suicide, or at least claims that he is attempting
8 subsequently were arrested, apprehended, and brought 8 to commit suicide by slashing or cutting his own risk --
9 back to Amarillo to stand before the bar of justice. 9 wrist,
10 Given that summary of information, I want 10 Then I have an additional question about
11 to ask you whether or not you believe that you can make 11 the suicide, but I want you to continue sharing with the
12 -- reach some conclusion -- share some opinion with this 12 Jury your opinions in whether or not this assists you in
13  Jury about whether there is a probability that the 13 further making predictions.
14 Defendant would commit criminal acts of violence against 14 A. Okay. All right. The first thing was the
15 society, and that would be a threat to society in the 15 history of violence, and we've got plenty of that, with
16 future. 16 weapons. He appears to be quite interested in using a
17 "A. VYes. 17 knife, which is about as close as you can get to a shank
18 Q. And would you share with the Jury what you 18 in the penitentiary, which are manufactured cutting or
19 believe -- what your opinion is as to the likelihood 19 stabbing devices.
20 this man would commit criminal acts of violence in the 20 And then the next -~ the next area of --
21  future? 21 that I consider is the person's attitude about violence.
22 A. There is that probability, which I believe to 22 Is violence okay with them, or is it something that
23 be more likely than not. 23 they -- they shrink away from.
24 Q. Okay. Can you share with the Jury some of the 24 Well, from what I hear in this
25 factors that you consider in reaching an opinion of this 25 hypothetical, violence is just part of his way of
219 221
1 kind, first of ail in general. And then second, if you 1 dealing with people; his girfriend, her boyfriend, the
2 could apply those factors to this specific case that 2 carrying the knife in the car, the blunt trauma of
3 you've rendered an opinion on. 3 beating his father, and this -- this offense, quite
4 A. Yes. The -- the format that I used to look at 4 violent. So violence is okay with him. That's --
5 acase like this is five or six aspects or seven maybe. 5 that's -- doesn't seem to bother him. Certainly hasn't
6 And the first is, the person's history of violence. 6 changed his mind about what he does.
7 Okay? While we've alf kinds of threats, and knife, 7 Then the next issue is, what's the --
8 slamming a girl into the locker, paralysis for a period 8 what's the incident case that we're looking at? It's
9 of time, the unlawful carrying of a weapon, that 7-inch 9 awful. I mean, it's just a cold-blooded killing
10 blade, assaulting of the father, quite a violent thing, 10 somebody for money, and somebody that you have -- that
11 and then the discussion of rolling people and basically 11 is doing a favor for you. Somebody you don't even know.
12 robbing money from them, and then the incident offense. | 12 Just kill them and leave them. That's a -- that's a
13 That's plenty of violence. 13 terrible act.
14 Q. Let me -- let me add some additional 14 The next thing that I look at is the --
15 information that I neglected to share with you a few 15 is what is the person's personality like. What is their
16 moments ago. I want you to assume in addition to all of 16 usual behavior. Well, it's -- it's -- I mean, he is
17 this information that I think you will recall was shared 17 unemployed. He's -- he's --
18 with you when you testified the first time back some 18 MR. ODIORNE: Objection, Your Honor.
19 time after April 26th of 1990. Do you recali that? 19 There's no basis that he was unemployed. That wasn't
20 A. Do1Irecall -- 20 part of the hypothetical.
21 Q. Do you recall in general that summary of 21 MR. FARREN: I'll correct that, Your
22 information? 22 Honor.
23 A. VYes. 23 Q. (BY MR. FARREN) I want you to assume that
24 Q. In addition to that, I want you to assume that 24 he's unemployed all of this time,
25 after the Defendant is placed on death row in the 25 A. Okay. And he is looking to others for money.
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1 He's -- and the kind of looking is -- is stealing money 1 future dangerousness?
2 basically. And if somebody gets in the way of that, 2 A. Waell, I'm asked a variety of things about it.
3 well, they would be trouble as Mr. Laminack was. 3 I've had prosecutors call me and say, what do you think?
4 Then -- so in other words, he is not -- he is nota law- 4 1Isthere enough -- 4
5 abiding person. He doesn’t have that as his standard 5 Q. Okay. Again, you've been --
6 way of living of looking at things. He is not a law- 6 A. --data here or not and so forth.
7 abiding person. 7 Q. Okay. You've been asked approxi mately
8 And then the next area is the conscience. 8 150 times to consulit in cases to make a determination
9 Does he have a conscience. And conscience is that part 9 regarding prediction of future dangerousness?
10 ofour personality that makes us feel bad if we do 10 A. Some of those consults have been just
11 something wrong. Well, none of the things that he's 11 basically curbstone consultants where a prosecutor will
12 done have seemed to stop him from doing anything else. 12 call, never send any records or anything. And I'll say,
13 And so conscience -- we know that his conscience doesn't |13 well, if that's all you've got, you know, don't call me.
14 apply to the things that he has done here. None of that 14 Q. How many times have you actually testified
15 stuff has -- has stopped him from -- from -- from doing 15 regarding predictions of future dangerousness?
16 things. 16 A. 1Idon't know. Fifty, maybe. I don't know.
17 He's -- even we talk about being on death 17 Q. How many of those times were for the
18 row and obtaining marijuana against their rules. 18 prosecution?
19 Dismantled a razor, cut his wrist. You know, there's 19 A. Most of them.
20 another cutting device. 20 Q. How many for the defense?
21 It's -- then the -- the next issue Is 21 A. Several.
22 where will the person be. Where will that person In 22 Q. Can you give a number to us?
23 society be. And if the person will be on death row or 23 A. No. Icantell you several. A couple of them
24 population. And in the population it is way more likely 24 come to mind. I'm sure there's more.
25 that they would have access to injuring other people, 25 Q. Are you being paid for your testimony here — )
223 225
1 threatening other people and committing acts of 1 today?
2 violence. 2 A. 1 bill the -- the -- I guess the District
3 Q. Yes, sir. Do you find -- I want you to assume 3 Attorney's Office.
4 that the -- this suicidal event that the Defendant 4 Q. Okay. And how is that fee calculated?
5 apparently cut his wrist and then reported to a guard, 5. A. Hourly, orif -- there's a day fee if I'm --
6 oops, I cuttoo deep or I didn't mean to cut so deeply 6 if I'm just gone a day.
7 or something of that nature, and that this event 7 Q. And what is your daily fee?
8 occurred after he learned that his death penalty 8 A. 4800.
9 sentence had been overturned. Do you find that as a 9 Q. Andwhat is your hourly fee?
10 psychiatrist strange or odd? 10 A. 480 per hour.
1 A. Itsounds like a gesture as opposed to an 11 Q. Have you examined Mr. Brewer as part of your
12 intentional act. I mean, here is a guy that is aided 12 evaluation in making this prediction?
13  with a -- with a knife and so he cuts himself and 13 A. No.
14 decldes that it's not deep enough -- or it's too deep -- 14 Q. Now, this prediction that you've made, you
15 more deep than he anticipated, it sounds like a 15 purport to be a scientific opinion. Correct?
16 manipulative situation, 16 A. There are certainly sclentific elements to it.
17 MR. FARREN: Pass the witness. 17 I mean, when your behavioral -- when you're a behavioral
18 CROSS-EXAMINATION 18 scientist, it's not like mathematics or chemlstry. It's
19 BY MR. ODIORNE: 19 psychics. It's what we call more of a soft science.
20 Q. Dr. Coons, this says you've testified for a 20 Q. You're still putting it forth, though, as a
21 total of approximately 150 times involving issues of 21 scientific opinion. Correct? [
22 future dangerousness. Correct? 22 A. The signs are significant scientific elements
23 A. well, involving capital murder cases. 23 toit.
24 Q. Yes. Capital murder cases where you were 24 Q. Are you familiar with clinical studies?
25 asked to make a determination or make a prediction as to 25 A. Any of them, you mean?
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1 Q. Just clinical studies in general. 1 A. Yes.
2 A. Sure. 2 Q. What publications have you written, Doctor?
3 Q. Oftentimes before a drug is allowed to be sold 3 A.T he only one I wrote had to do with forensic
4 to the public, it has to undergo a series of clinical 4 pathology.
5 studies? 5 Q. Okay. Did that have to do with anything with
6 A. Yes. 6 predictions of future dangerousness?
7 Q. And that's to make sure that the drug is safe 7 A. No.
8 and is valid and helpful to what it purports to help? 8 Q. You mentioned about organizations earlier as
9 A. Well, it doesn't make sure, but it -- that's 9 well. The American Psychiatrist Association. Are you a
10 the purpose of it. 10 member of that organization?
11 Q. And in other words, it's to determine what 11 A. Yes.
12 risks are associated with use of that? 12 Q. And you also talked about the American Academy
13 A. To attempt to do that, yes. 13  of Psychiatry and Law?
14 Q. And if those clinical studies are not 14 A. Yes.
15 performed, then that drug is not allowed to come into 15 Q. Are you a member of that organization?
16 market, is it? 16 AY es.
17 A. Well, the FDA has certain rules about whether |17 Q. Does that organization publish a journal of
18 you are at stage one, two, or three of your application 18 the American Academy of Psychiatry in the Law?
19 to have a pharmaceutical come on the market, and -- so | 19 A Yes, and a bulletin.
20 whatever they indicate needs to be done must be done. | 20 Q. Would you agree with me that -- going back to
21 Q. And clinical studies are part of that. Are 21 clinical studies -- that making a determination as to
22 they not? 22 whether or not a drug is safe is dependent on gathering
23 A. Yes. 23 data and making observations about that. Correct?
24 Q. Along with that, those studies are also 24 A. Yes.
25 revered by what they call peer review. Correct? 25 Q. You talked earlier about garbage in, garage
227 229
1 A. Yes. 1 out. And if you don't have any data to make a basis on,
2 Q. And peer review means that others who also 2 then any opinion you give is not going to be very valid,
3 practice in the field, review that literature, review 3 isit?
4 that data, and determine whether or not it appears valid 4 A. Well, if there's no data to consider or if the
5§ tothem? 5 data is faulty or incomplete then that would interfere
6 A. Well, they can. You know, if -- I don't know 6 with the conclusions.
7 that other people do tests on Pfizer's drugs when they 7 Q. Okay. You testified earlier that you thought
8 come out. 8 that the conclusions reached by Dr. Edens and others
9 Q. Well, Pfizer will conduct their own tests, for 9 were faulty because it had incomplete data?
10 example. 10 A. Well, the data, yes. I mean, that's part of
11 A. Yes. 1 it
12 Q. And that is reviewed by others who look and 12 Q. Dr. Coons, have you gathered any data to
13 see if the particular protoco! was followed. Correct? 13 determine the accuracy of your predictions?
14 A. The FDA -- the FDA pharmaceutical folks look 14 A. Well, I mean, I have -- I have seen plenty of
15 atit, seeifit-- 15 people that -- well, some of the people that I have seen
16 Q. A particular protocol must be followed. 16 and considered dangerous have committed other acts.
17 Correct? 17 Q. Okay. How many people have you evaluated and
18 A. Well, I'm not in the drug manufacturing 18 made a prediction that, yes, this person would
19 business, but I suppose that they have -- they need to 19 constitute a future danger to society?
20 be satisfied with the -~ with whatever tests were done 20 A. Idon't know. Fifty or so.
21 were appropriate. 21 Q. And how many of those have you followed up on
22 Q. Well, you are a medical doctor. Correct? 22 to see if that prediction were valid?
23 A. Yes,Iam. 23 A. Well, I mean, Idon't--I--1I--twoor
24 Q. And you talked a little bit earlier about 24 three. And the other aspect of that is --
25 publications, specifically some by Dr. Edens? 25 Q. Doctor, I'm sorry --
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1 A. Well, I'm still answering your question. 1 sense to me.
2 Q. well, I asked you how many. You said, two or 2 Q. Okay. You're aware that general population is
3 three. So thank you for your answer. 3 not all exactly the same. There are different
4 A. Waell, I'd like to -- I'd like to explain that. 4 classifications. Correct?
5 THE COURT: Well, let him redo it on -- 5 A. Yes.
6 on redirect. 6 Q. And likewise on death row, there are different
7 THE WITNESS: Okay. Yes, sir. 7 classifications. Correct?
8 Q. (BY MR. ODIORNE) Talking about the American 8 A. Idon't know that for sure.
9 Psychiatry Association. You had mentioned earlier that 9 Q. So you're not familiar with what the
10 they had a position in the past that they felt that 10 classification system is on death row?
11 psychiatrists should not be making those predictions? 11 A. No. Iknow that -- that they are way more
12 A. Ihaven't read their amicus curie brief, but 12 lockdown than they used to be.
13 my general understanding of it is that they have 13 Q. And that's back when they were on the Ellis I
14 questions about it. 14 Unit?
15 Q. Okay. Have they issued any new briefs, new 15 A. VYes.
16  opinions? 16 Q. Do you have any statistics that you can point
17 A. Not that I know of. 17 to based on your research that would indicate how
18 Q. Okay. So as far as you know, that's still an 18 accurate your predictions have been regarding future
19  opinion they hold today? 19 dangerousness?
20 A. Oh, I don't know one way or another. When you | 20 A. No.
21 say, they, you're not -- they don't poll members of the 21 Q. And you testified earlier that you have not
22 American Psychiatric Association. They've got some -- 22 written any articles dealing with future dangerousness?
23 probably committee or something that considers the 23 A. That's correct.
24 matter and promulgates a brief. 24 Q. Have any of your findings or conclusions been
25 Q. Okay. Do you know that to be a fact, oris 25 subjected to peer review?
' 231 233
1 that just your personal opinion? 1 A. Well, I mean, I haven't written articles, so
2 A. Well, somebody’s got to write it and it isn't 2 -- but I have discussed the matter with quite a number
3 everybody. 3 of different psychiatrists and correction officers,
4 Q. You talked about classification and that the 4 wardens, other forensic psychiatrists, those people.
5 opportunities for danger in general population are much 5 Q. Okay. Again, I'll ask, your studies have not
6 greater. Isthat -- 6 been subjected to any type of peer review? '
7 A. I'msorry. Ididn't-- 7 MR. FARREN: It's been asked and
8 Q. Okay. You testified earlier that you felt in 8 answered, Your Honor.
9 general population the opportunities were much greater 9 THE COURT: Sustained.
10 to commit violence? 10 MR. ODIORNE: Your Honor, at this time we
11 A. Yes. Than on death row. 11 would move again to strike that -- okay.
12 Q. Okay. 12 Q. (BY MR. ODIORNE) Dr. Coons, you had talked
13 A. VYes. 13 earlier that you had testified back in this case in
14 Q. And is that based on any research that you've 14 19917
15 done or read, or is that just your personal opinion? 15 A. Yes.
16 A. Well, it's -- I think -- I think what 16 Q. Okay. And your prediction at that time was
17  A.P. Merillat testified to speaks to the significant 17 what?
18 degree of that issue. And I think the way that the -- 18 A. That he would commit criminal acts of violence
19 that the inmates are housed on death row offers way less 19 in the future.
20 opportunity for violent acts than general population. 20 MR. ODIORNE: I'li pass the withess, Your
21 Q. Okay. Again, I'll ask you. Is that based on 21 Honor.
22 your personal research or research that you've read or 22 REDIRECT EXAMINATION
23 is that just your opinion? 23 BY MR. FARREN:
24 A. Well, it's an opinion. When you say research, 24 Q. Dr. Coons, just a couple of issues very
25 I mean, I haven't studied it, but it certainly makes 25

briefly. Dr. Coons, I gave you a long hypothetical

)
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1 earlier. And as the Jury learned during voir dire, 1 A. That's my opinion.
2 we're in a strange situation because we have a 2 Q.R ight.
3 guilt/innocence phase of the trial in which all of that 3 MR. FARREN: Your Honor, out of an
4 evidence is in, and then we had a punishment phase of 4 abundance of caution, I think I did become confused
§ the trial in which it's not in, but it might come in 5 earlier about which testimony was in. I would ask the
6 depending on whether a witness is available or not and 6 Court to instruct the Jury to disregard that portion of
7 has testified previously, and it sometimes gets 7 my hypothetical -- my -- the facts I asked him to
8 confusing. 8 assume. I believe everything that was included in that
9 Out of an abundance of caution, I want you 9 history that I asked him to assume is either in evidence
10 to assume everything I ask -- I want you to -- to -~ to 10 at guilt/innocence or they heard it during punishment,
11 respond to this. If everything I asked you to assume 11 except for reference to specific injuries to the face
12 earlier is correct, except we take out reference to 12 and skull in the reference to his father.
13 specific injuries, like the facial fracture or brain -- 13 In abundance of caution, we would ask the
14 the skull being -- touching the brain or something in 14 Court to instruct the Jury to disregard that, and the
15 the attack on the Defendant’s father, the specific 15 Doctor's indicated that he has done so already and still
16 injuries I mentioned, out of an abundance of caution, if 16 reaches the same conclusion. That's our request.
17 we take that out and we don't consider that, would that 17 THE COURT: Any objection from the
18 change your opinion in any way? 18 Defense?
19 A. No. 19 MR. ODIORNE: To the instruction, Judge?
20 Q. Okay. Afew moments ago you were -- you were | 20 No.
21 asked about follow up on individuals on death row 21 THE COURT: Okay. Well, Ladies and
22 that -- to about whom you had made predictions and 22 Gentlemen, you heard the hypothetical. It went on for
23 whether they had committed other acts of criminal 23 'some minutes. In the hypothetical was the assumption --
24 violence. And you indicated two or three and indicated 24 or Mr. Farren requested that the Doctor make the
25 there was some additional information you wanted to 25 assumption that the -- that there were specific injuries
235 237
1 share with the Jury. What was that information, sir? 1 to Albert Brewer, the Defendant's father. You're not --
2 A. I'm a little lost. 2 you're not to consider that there was such a fact proved
3 Q. Wwell, earlier Defense counsel asked you if you 3 in this case. Just forget that ever got brought up. Is
4 had done any foliow up. He asked you how many of your 4 that good enough? Is that enough?
5 cases have you done follow up on to see whether your 5 MR. FARREN: Yes, Your Honor. Thank you
6 predictions were accurate. You said, two or three, but 6 very much.
7 indicated there was additional explanation or something 7 THE COURT: Yeah. Okay.
8 you wanted to provide. If you recall what that is, 8 MR, FARREN: I pass the witness, Your
9 would you like to share it with the Jury now? 9 Honor. :
10 A. I have -- excuse me. I don't -- thatdoesn’'t | 10 MR. ODIORNE: Your Honor, I have no
11 jump back in my mind. 11 further questions of the witness, but I would ask that
12 Q. Okay. Allright. At any rate -- let me ask 12 we be allowed to approach after he is excused.
13 you this. You haven't, again, checked each of the 13 THE COURT: All right. Dr. Coons, you
14 approximate 50 defendants in which you have shared an 14 may step down, sir.
15 opinion with the Jury about future violence -- you've 15 THE WITNESS: Thank you, Your Honor.
16 learned of two or three where you knew of violence, but 16 THE COURT: Thank you, sir. Y'all want
17 you haven't gone out and specifically followed up on 17  to excuse him?
18 each of the 45, 50 or however many it may be? 18 MR. FARREN: We have'no objection, Your
19 A. No. I mean, I know of people about whom1I |19 Honor.
20 issued that opinion that have been on death row that | 20 MR. ODIORNE: We have no objection.
21 have gotten in trouble for violent acts. 21 THE COURT: You may go, sir. Thank you
22 Q. Right. And as you said a few moments ago, 22 for coming.
23 there's absolutely no way for you to know how many 23 Can | see the attorneys up here for just
24 violent acts these people committed, because most of 24 a second, please? ’
25 them go unreported? 25 (At the bench, on the record)
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1 THE COURT: .Did you need to see me? 1 Dr. Coons be stricken under 702 and 705. Under the Sth,
2 MR. ODIORNE: Yes, Your Honor. Our 2 6th, 8th, and 14th Amendment of the U.S. Constitution,
3 understanding is that the State is getting ready to 3 specifically under the 6th Amendment, confrontation ,f\\
4 rest. However, before they do so, we would like to make 4 clause, Crawford and Melendez-Diaz versus Massachusetts. J
§ an objection outside the presence of the Jury regarding 5 He was asked to assume facts that were not
6 Dr. Coons’ testimony. Now, I don't know how the Court 6 in evidence before this Jury, which violates the 8th
7 wants to handle that. If you want it done right here, 7 Amendment of due process, confrontation, the right to a
8 we'll do it right here if you'd like. 8 jury trial under the United States and Texas
9 THE COURT: Well, we've been going 9 Constitutions. I'm aware this Court issued an
10 55 minutes and it's late in the day and that was tough 10 instruction. However, we do not feel that that
11 testimony for our reporter. Let's give her a 10-minute 11 instruction was adequate. In addition to striking
12 break. You need to know this. If they rest, do you 12 Dr. Coons' testimony, we would move for a mistrial.
13 have a witness here ready to start? 13 THE COURT: Well, that's -- that's a lot
14 MR. ODIORNE: Not yet, Judge. We will 14  of things in that motion.
15 first thing in the morning. 15 MR. ODIORNE: 1 iike to keep you active,
16 THE COURT: Who is that guy sitting back 16  Judge.
17 there with your other guy? 17 THE COURT: Well, I will overrule your
18 MR. ODIORNE: Dr. Edens. 18 objections to his testimony, and I will overrule the
19 THE COURT: Huh? 19 motion for mistrial. Is there anything else?
20 MR. ODIORNE: Dr. Edens. 20 MR. GORE: Yes, Judge. Can we take that
21 MR. FARREN: It's Dr. Edens. The one -- 21 68 out of evidence, clear that up?
22 THE COURT: Is he not ready to go? He 22 THE COURT: That what?
23 looks ready to me. You just don't want to start with 23 MR, GORE: Exhibit Number 68, the blood
24 him? 24 vile that we made reference to yesterday. We were
25 MR. KEITH: I want to visit with him. 25 clear -- trying to clear up what was in evidence and {’>
239 241 |
1 THE COURT: Oh, okay. I got you. 1 what was not.
2 MR. KEITH: I mean, [ want to talk to him 2 THE COURT: Okay.
3 about what he's just heard. 3 MR. GORE: I have determined that 68 was
4 THE COURT: Then here's what I'm going to 4 not admitted into evidence. And I believe I stated on
5 do. I'm going to let them go right now. 5 the record it was. And will the Defense agree that 68
6 MR. FARREN: And we'll just rest in the 6 was not admitted?
7 morning. ‘ 7 MR. ODIORNE: Yeah. Your Honor, we
8 MR. ODIORNE: Thank you, Your Honor. 8 weren't there, so I have no idea. But based upon the
9 {Bench conference concluded) 9 transcript that we réviewed, I don't recall seeing that
10 THE COURT: We're going to quit for the 10 it had been admitted into evidence.
11 night. We've got some work to do and I don't -- rather 1 MR. GORE: We intend to take possession
12 than give y'all a ten-minute break and maybe bring you 12 of it, hand it back over to Ron Jannings and transport
13 back and maybe not, I'm going to let y'all go. And I'll 13 it back to Special Crimes.
14 see you-all at 8:25 in the morning. Is that okay? 14 THE COURT: Does it make any difference?
15 What's that? 15 MR. GORE: It does for your court
16 JUROR: Nine. 16 reporter, Your Honor. It's not in evidence.
17 THE COURT: Nine? Take a vote. Take a 17 THE COURT: What's her pleasure?
18 vote. If you do 9:00, you'll be here Saturday morning. 18 THE REPORTER: Take it out.
19 Okay. 19 THE COURT: Take it out. Out it comes.
20 See you in the morning. 20 Okay. 8:25, y'all be here and be ready to go.
21 (JQury not present) 21 (Adjournment) ( \)
22 THE COURT: Okay. Everybody be seated. 22 -7
23 Mr. Odiorne, you have a motion? 23
24 MR. ODIORNE: I do, Your Honor. I would 24
25 like to re-urge our motion and ask that the testimony of 25
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1 there's a signature line, and the foreperson will sign 1 Now, you know what you didn't have when you sat in that
2 only one. 2 chair a few weeks ago to answer these questions.
3 Special Issue Number 2. Do you find from 3 First, was the conduct of the Defendant
4 the evidence beyond a reasonable doubt that there is a 4 that caused the death of Bob Laminack committed
5 probability that the Defendant, Brent Ray Brewer, would § deliberately with a reasonable expectation that his
6 commit criminal acts of violence that would constitute a 6 death would result? Absolutely. This was not a chance
7 continuing threat to society? And, again, there's two 7 encounter. This was not a fortuitous crime where
8 -- there's two answers. Only -- you only use one of 8 somebody just stumbled onto a rouge and decided to roll
9 them. The foreperson will sign if it's a unanimous yes, 9 him. This was a carefully plotted and planned crime.
10 or the foreperson will sign if it's ten or more find no. 10 The Defendant and Kristie Nystrom left
1 Special Issue Number 3. Do you find from 11 that apartment over at Rain Tree knowing exactly what
12 the evidence taking into consideration all the evidence 12 they were going to do. They were going to fool
13 including the circumstances of the offense, the 13 somebody. They were going to get behind them and they
14 Defendant's character and background and the personal 14 were going to kill them and they were going to take
15 moral culpability of the Defendant, that there is a 15 their car and anything else they could get from them
16 sufficient mitigating circumstance or circumstances to 16 that they found of value.
17 warrant that a sentence of life imprisonment rather than 17 You heard the evidence of Ivy Craig. They
18 death be imposed? You are instructed that in answering 18 tried to get in her car, but they couldn't fool her.
19 this special issue, that you shall answer the issue yes 19 She was too skittish and she got away. Bob on the other
20 orno. 20 hand, he was a nice guy. The Defendant and Kristie
21 You may not answer the issue no unless 21  walked up and said, hey, can we have a ride? We need to
22 you agree unanimously. And you may not answer yes 22 go to the Salvation Army. My girlfriend is sick, my
23 unless ten or more of you agree. And, again, there's 23 girlfriend is cold, my girlfriend is pregnant. Who
24 two signature lines for the foreperson. The top one is 24 knows. What we do know is they said, can we have a ride
.25 no unanimously. And the bottom one is yes with ten or 25 and Bob said sure, because that's who Bob Laminack was.
195 197
1 more. 1 And he went inside and told his daughter
2 The only thing I didn't read is that 2 what he was going to do and she became very concerned.
3 Special Issue 2 and Special Issue 3 is predicated on the 3 Shesaid, Dad, don't do this. This isn't very smart.
4 answer to the previous one. 4 Thisisn't very good. They're a couple of kids who need
5 All right. Mr. Gore, are you ready to § some help. I'll be fine. And she said, Dad, let me go
6 start? 6 with you. No, I'll be fine.
7 MR. GORE: I am, Your Honor. May it 7 And I'll tell you there's no amount of
8 please the Court. 8 begging or pleading that Anita Laminack could have ever
9 THE COURT: Okay. 9 made -- Anita Piper could have made that would have
10 MR, GORE: Counsel. 10 changed Bob's mind, because that's just who Bob Laminack
1 STATE'S CLOSING ARGUMENT 11 was.
12 BY MR, GORE: 19 years ago Bob Laminack 12 So he went out and got in the truck with
13 -- and you've gotten to know Bob a lot better the last 13 the Defendant sitting behind him per planned and he
‘14 few days -- died alone in the dark in a pickup on the 14 drove out onto 49th Street. He got 642 feet. That was
15 side of the road. A man who had put together a 15 as far as he got, a little more than a football field.
16 business, a family, who had won the admiration of his 16 Just far enough to get around the curve and get out of
17 competitors, the love of his friends and his family was 17 sight of the witnesses he knew that were back at
18 left to die on the side of the road. For 19 years 18 Mr. Wonderful's bar and the witness he knew was over
19 justice has been left waiting just like he was left 19 there at Amarillo Floor.
20 waiting for his family to find him. This is the day. 20 Now, the Defendant told you, I didn't
21 This is the day of waiting. 21 know what I was going to do. I didn't have a plan. Do
22 You've got three questions you need to 22 you really believe that? Come on. They plotted
23 address. And I think we talked to y'all at nauseam 23 everything down to what they were going to say to get
24 about these during voir dire. You know what they are. 24 into the vehicle, but then they just sort of forgot what
25 .We talked to you about the law, but you know the facts. 25 they were going to do after that? No, he knew exactly
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1 what he was going to do. He went from zero to homicidal 1 Did any of y'all kind of sit up on the

2 with no stops in between, bam, just like that. 2 edge of your seats when you heard that? I know I did.

3 As they rolled out of that parking lot, 3 Because my first thought was, well, what do they tell

4 he reached into his pocket and started unfolding that 4 us? Well, Dr. Edens didn't say. All he said was, there

§ knife, and as soon as he got around the curve, he killed 5 - are better ways to do it and Dr. Coons didn't do it

6 Bob Laminack. Was it deliberate? Absolutely. Every 6 right, but I'm going to tell you what the real answer

7 thrust of that knife into Bob Laminack's throat answers 7 is. Why do you suppose?

8 that question: Yes, yes, yes, yes. 8 It's kind of like standing in the

9 We know at least four times he stabbed 9 wreckage of your living room describing to someone the
10 that man. There's similar wounds on the back of his 10 plywood you could have put on your window before the
11 hand, maybe that happened to coincide with some others. |11 hurricane arrived. Does it make sense to you? No.

12 We know at least four. This wasn't some sudden spur of 12 Now, both good doctors told you that to

13 the moment thing. This was a carefully-plotted murder. 13 some extent future conduct can be accurately predicted

14 You'll next be asked to answer the next 14 by past behavior. Well, let's iook at what we've got

15 question. Do you find beyond a reasonable doubt that 15 here. We have a person whose life has been a spiral of

16 there is a probability that the Defendant will commit 16 ever increasing violence culminating in this crime.

17 criminal acts of violence that will constitute a 17 Pulled a knife on a little Kid in junior high, then he

18 continuing threat to society. Is he a future danger? 18 moves up to slamming his girlfriend against the locker

19 Now, T can tell you right now the Defense 19 in high school paralyzing her arm. Then he moves up to

20 is going to get up here and tell you, hey, he's been on 20 beating his father with a broom and putting him in the

21 death row for 16 years, he's been incarcerated for 19 21 hospital for weeks at a time. It took him a while

22 years. He hasn't had any acts of violence in there so 22 before he could start using his body again and talking.

23 it turns out that the first jury was wrong, Dr. Coons 23 And then he got caught with a 7-inch-bladed knife and

24 was wrong, he's a changed man, everything is different. 24 then he moved up to this. .Wel},. what did he do here?

25 No. He's not changed one bit. He simply -25 Well, he took Bob Laminack and he fooled
199 201

1 has not had an easy target. Because on death row and in 1 him. And we all know that old saying, you know, fool me

2 the prison, when you act up, they don't send girls, they 2 once, shame on you; fool me twice, shame on me. Well,

3 don't. send old men, they don't send pot-bellied truck 3 Bob unfortunately didn't have the benefit of hindsight.

4 drivers to take you down. They send men in riot gear 4 He only got one opportunity and it ended very badly.

§ with shields, clubs and pepper spray. And he doesn't 5 But the Defendant didn't take advantage

6 want to face that. He knows what's going to happen when | 6 of Bob's bad side. He took advantage of what was good

7 he acts up on death row. He is going to get a whoopin. 7 about him. You know, unlike a con man who took

8 It's not going to go down easy. 8 advantage of selfishness or greed, no, no. He took -

9 And the guestion for you is not whether 9 advantage of what was best in Bob; of his strengths, of
10 he's behaved himself in jail. And the question is not 10 his kindness, his generosity, his mercy, his compassion.
11 whether he could have done more bad things. This manis |11 And he convinced him that he needed help. And the
12 to be judged by the bad things he's already done, not by 12 Defendant got in a position to kill Bob Laminack based
13 the opportunities he let go by. Do you think for a 13 onthat.

14 minute if the police had not caugﬁt up with himin 14 And after he sprained the trap and after

15 Red Oak, Texas, and put him in a cage that he would stop |15 Bob was completely at his mercy, Bob begged -- he said
16 committing acts of violence? Absolutely not. 16 please, boy, don't kill me. And what did he say? Give

17 You heard testimony from Dr. Coons, who 17 me your wallet. Because that's who Brent Ray Brewer is.
18 told you in his professional opinion the Defendant is a 18 No amount of begging, no amount of pleading would have
19 --is a threat. He will commit acts of violence in the 19 ever changed that outcome because that's who he is.

20 future. And Dr, Edens predictably took exception to 20 That's who he was then, that's who he is now. And as

21 that. He told you that Dr. Coons' method s were 21 long as men like Bob Laminack walk the earth, he will

22 unscientific, that they were unreliable, that there 22 continue to take advantage of them. He is a future

23 wasn't peer review. He told you there are scientific 23 danger.

24 instruments out there that are used for risk assessments 24 Once you answer that second question yes,
25 that are much more reliable than Dr. Coons' intuition. 25 Iam confident that you will. You are going to be asked

{

A336

—



Case-2:15-cv-00050-Z-BR—bPocument125-13—Hled-16/05/20—Page-55of 66—Pagetb-17829
202 : 204
1 to look at the mitigation question. I seem to have lost 1 twilight of her life alone, a grandchild who will never
2 itin my notes. You will be asked to consider all the 2 know the sound of his grandpa's voice, a daughter whose
3 circumstances of the offense, the background and 3 last memory of her father is watching him drive off to
4 character of the Defendant, and decide if there is 4 be murdered. Let this family walk in the light again.
5 sufficient mitigating circumstance or circumstances that 5 THE COURT: Thank you, Mr. Gore.
6 would justify imposing a sentence of life instead of 6 Mr. Keith,
7 death. 7 MR. KEITH: Thank you, Your Honor.
8 Now, the vast majority of what might be 8 May it please the Court.
9 considered mitigation, you heard from the Defendant on 9 THE COURT: Mr. Keith.
10 the stand. 10 MR. KEITH: Counsel.
1 THE COURT: Three minutes, Mr. Gore. 1" MR. FARREN: Counsel.
12 MR. GORE: Thank you, judge. 12 ‘ DEFENSE'S CLOSING ARGUMENT
13 His sister said life was okay until he 13 BY MR. KEITH: Good afternoon.
14 was fifteen. His mom said it was okay until he turned 14 Brent Brewer murdered Robert Laminack.
15 five, everything eise pretty much came from the 15 You know he was convicted of it in 1991 and he told you
16 Defendant. Well, why shouldn't you believe the 16 about it today. I can't stand here before you and try
17 Defendant? Well, I'll tell you why. Let's talk about 17 to convince you otherwise. It's a fact. And Mr. Brewer
18 that suicide attempt in TDC. . 18 has sat before you and told you in detail what happened.
19 This man lived under a death sentence for 19 There is no excuse. There is no justification. It
20 sixteen years, yet within two months of getting what 20 wasn't a mistake. lIt wasn't an accident. It was
21 probably has been the best news of his entire life, he 21 capital murder.
22 decides to cut his wrist. He's got a new lease on life. 22 As we've gone through the evidence in this
23 He's got a new shot at getting off death row, and yet he 23 case and you've listened to the testimony particularly
24 becomes suicidal. And you can look at those records if 24 of Ms. Laminack and Ms. Piper, I've seen you look at the
25 . you want to go through all of those hundreds of pages. 25 family. I've seen you watch their testimony and I know
203 205
1 For sixteen years no contact with mental health at all 1 how impactful it is. I've seen your reactions to
2 except regular checkups. 1t's like going to the 2 Ms. Laminack telling her story. I've seen your reaction
3 dentist. 3 to Ms. Piper. There's no dispute that their lives have
4 Why do you suppose he got suddenly 4 been devastated. For me to stand here and try to
5 suicidal? Because he knew he was coming to see you. § convince you otherwise or to cast some doubt on that
6 Because he is now here to pray on your generosity, your 6 would be beyond decency. It's the truth.
7 compassion, your kindness and your mercy. Thisis all a 7 And I know the testimony from those two
8 put on. He is not any more depressed than I am. 8 ladies resinates with you. It certainly resinates with
9 Bob Laminack did not have the luxury of 9 me. I heard Ms. Piper talk about what Mr. Laminack was
10 hindsight when he was dealing with this Defendant, but 10 doing before he got in that truck and she said he was
11 youdo. Fool meonce. .. 11 piddling. And I don't know how, but I guess we go
12 Folks, for 19 years, Bob Laminack's voice 12 through life thinking our own words in our own little
13 has been silent and there's not a thing you can do to 13 family terms are our own, but piddling struck home with
14 bring that back. He's gone. But you can give voice to 14 me because my father piddled too. My father piddled in
15 justice through your verdict. You tell that man, you 15 the barn. So I'm not trying to tell you that the
16 tell that family, you tell the world that as long as 16 Laminacks are not entitled to feel exactly the they do.
17 people like Bob Laminack walk the earth, you will 17 1 can't understand what they have been through. I can't
18 protect them. And you tell that family that he was not 18 pretend to and I can't convince you that I have, but 1
19 a fool for being kind and generous and compassionate and {19 can tell you that I know what they've been through is
20 merciful. And you tell that Defendant and everybody 20 real and I know you know it's real, but that's the
21 like him, that if they try to take what is good in all 21 beginning of this inquiry for you.
22 of us and turn it to our own destruction, they will reap 22 Mr. Brewer is guilty of capital murder.
23 what they sew. 23 And you've spent the last week in excruciating detail
24 This man has cast a shadow over the 24 and in horrible detail hearing about this crime, and it
25 25 is up to you to determine what his sentence will be.

Laminack family for 19 years. A wife sent into the
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1 In Texas as you know and as you heard 1 Well, he couldn’t -- he couldn't hurt
2 throughout voir dire at great length, there are two 2 anybody or it's all a stunt because he hoped one day to
3 punishments for a capital murder in Texas; life in 3 be back here. He's been under a sentence of death since ;
4 prison or the death penalty. You immediately know that 4 1991. You get to look at him and you get to determine  *
5 the death penaity is not appropriate punishment in every 5 whether his behavior on death row was a stunt, because
6 case, that the law is satisfied with a life sentence for 6 either way in the eyes of the Prosecution, Mr. Brewer is
7 a capital murder. 7 afatal. Had he acted out, he'd be -- they would be
8 No sense of justice demands that you 8 after him. He's good, they're after him. Had he not
9 sentence Brent Brewer to die. And you each back in that 9 got up in front of you and explained his feelings about
10 long voir dire process expressed to us an understanding 10 what his acts had done to this family, he'd have no
11 that you knew that. That there were no automatic death 11 remorse. He tells you what his feelings are about his
12 sentences for you. And we worked through these special 12 -- his acts and his consequences on that family, he's a
13 issues, those three questions on the big boards out 13 liar. That's why that paragraph reads the way it does,
14 there, and you-all committed that you would consider the |14 because you folks got to sit and listen about Brent
15 evidence in those cases in dealing with those questions, 15 Brewer.
16 and I know that you will. 16 They've told you every horrible thing
17 1 tell you about my -- I guess my view or 17 they can think about and find to tell you about him. At
18 my feelings about the Laminacks because -- and their 18 thirteen that's where it starts, and they tell you
19 feelings because I can't imagine a capital murder that 19 that's a summary of his life. That's every bad thing
20 is not horrific. This table is filled with horror, and 20 they could come up with. If somebody listed all the bad
21 you've been treated to it this week and it's awful, and 21 things I did in my first 19 years, it wouldn't look very
22 they are all awful. And if awful weren't the standard 22 good.
23 -- if awful were the standard for capital murders, we 23 Way back when we put three pictures into
24 would execute everybody, because they are awful. 24 evidence and I'm sure you remember them, just three
25 With Brent Ray Brewer guilty and having 25 pictures of Brent Brewer as a child. And you may think
207 209
1 told you what he did, now you must determine what is the | 1 to yourself that's ridiculous. Folks, I'll admit to you
2 punishment for him; a life penalty or a death penalty? 2 I cannot compete with this table of horror. I can't .
3 Brent Brewer sat here today in front of you for quite 3 show you pictures that somehow make that awfulness not
4 awhile. You got to look at him, you got to listen to 4 here anymore. Itis.
5 him and you get to make your determinations about him. 5 Those pictures show you that there is
6 Mr. Gore would have you believe that 6 more to Brent Brewer than the worst three or four
7 everything you saw is a put on. I could suggest to you 7 minutes of his life. Has he done bad things? Yes, he
8 otherwise, but it's up to you. One of the good things 8 has. Has he told you about them? Yes, he has. You're
9 about this charge is that in the end it tells you that 9 entitled to know that Brent Brewer was a kid that liked
10 you are the judges of the credibility of what you hear. 10 to play football, not because you should feel sorry for
11 You folks get to determine if Brent Brewer was truthful 11 him, but because he is a human being. He is not the
12 with you. You get to make that determination about each |12 monster that they have described for you.” He has
13 witness that you saw, and I'm going to talk about those 13 testified and you've got to listen to him, that that was
14 in just a little more detail. But when you read that 14 -- that his conduct on death row was all he could do.
15 charge, it will tell you that you are the exclusive 15 What else could he do than try to be good? And you've
16 judges of the facts and of the credibility of the 16 got to see him tell you about that and I'm leaving it to
17 witnesses. 17 you to determine whether that was a lie. But know that
18 I assure you that if Mr. Brewer had done 18 either way, Brent Brewer wasn't going to be spared this
19 something horrible in prison, you would have heard about |19 argument that he's just a liar.
20 it and it would have been used against him. And you 20 Your Honor, may I have a warning at
21 have now heard that Mr. Brewer's life in prison he 21 10 minutes?
22 smoked a joint, he possessed marijuana -- is about the 22 THE COURT: At what time?
23 worst there is. There is a hair cut -- refusing to get 23 MR. KEITH: 10 minutes.
24 a hair cut. There's an extra towel. And that record 24 THE COURT: Yes, sir.
25 now is also being used against him. 25 MR. KEITH: Thank you, Your Honor.

o
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The special issues, those three big
boards that were out there, that's how you will make
your decision about whether Brent Brewer lives or dies.
It's not some nebulous question about justice. It's the
answers to those questions.

The first question was the deliberate
question. And all of you at some point during your voir
dire heard about hypotheticals from the State. They may
have been a convenience store where the convict shot the
clerk because he wanted to leave no witnesses or you may
have heard one about signing a real estate contract with
a blue pen or a pen instead of a pencil. And it was to
try to explain some distinction between an intentional
act and a deliberate act.

Special Issue Number 1 asks you to
determine whether they have proved to you that
Mr. Brewer's conduct was deliberate beyond a reasonable
doubt. In the hypothetical it's real easy because you
have the thought box that says, I don't want them to
erase my name. 1don't want to leave any witnesses.

It's not that easy. And it's not that simple. Beyond a
reasonable doubt means more than that. You must
consider the testimony that you have heard. You have
heard Mr. Brewer's version of what happened in that

. .truck. You have heard Ms. Nystrom's version of what
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sitting in that chair. That was nonsense.

Dr. Coons doesn't even have a concern
about whether he is accurate or not. Did you ever go
back and try to find out if you're right? Not really.

If you're coming into court 50 times or however many it
is he claims to have testified where people's lives are
on the line and he doesn't even care to know if his
supposed method is correct, that's beyond the pale.

This is not some ordinary lawsuit. This
is a determination of whether Brent Brewer lives or
dies, and he could really care less if it's accurate or
not.

I don't think that T'd have to bring
Dr. Edens in here to try and explain why that was not
scientific because I think you could watch what was
happening and understand it. And the interesting thing
about Dr. Coons is, he told you all kinds of stuff, but
he never told you, oh, by the way I was here in '91, and
I made the same prediction then, and I've been wrong for
the last 18 years.

Mr. Odiorne asked him, by the way, what
was your prediction? Oh, I believe -- I predicted he
would be a future danger. I would think that some sense
of accuracy or integrity would lead him to believe that
he needs to tell you I was here 18 years ago and I got.a
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happened in that truck.

I don't think Mr. Brewer minimized his
actions in that truck. I'm hard-pressed to figure out
exactly why Kristie Nystrom is guilty of capital murder
according to her. But at the end of her testimony,
those last few minutes Mr. Farren is trying repeatedly
to get her to tell you that he gave him that one last
one, and she didn't do it. And she was upset and she
said, I just don't remember that. Because that's what
they want you to believe convinces you that it's
deliberate.

You know Mr. Brewer intentionally killed
Robert Laminack, you must consider that evidence in
answering that first special issue of was it deliberate.
And the answer to that question, folks, is no. They
have not proved that to you beyond a reasonable doubt.

That second question in the middle was
the one about future danger. Whether Mr. Brewer -- you
are asked to make a prediction about his behavior.

Dr. Coons has been brought up, and I don't want to
belabor this, and you got to see Dr. Coons and he told
you lots of stuff. And then he got a hypothetical and

he dutifully picked up his pad and he wrote it all down,
and he would have you believe that he made some kind of

scientific decision looking at that legal pad and
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hypothetical and I said the same thing. Dr. Coons is
nothing for you to make a determination on Question
Number 2.

You folks do not have to check your
common sense at the door. And the part about assessing
the credibility of witnesses applies with as much force
to Dr. Coons as it does to Brent Brewer. Can you
imagine going to a medical doctor, which Dr. Coons is,
and he says you have a horrible disease and it doesn't
look good and nothing ever happens, and you go back to
him 18 years later and he says, oh, you have a horrible
disease and it doesn't look good, well, that's what you
told me 18 years ago. What Dr. Coons, in essence, has
told you, don't worry, I'm just not right yet. How
outrageous. How outrageous in making decisions about
whether Brent Brewer lives or dies. .

The third question was that long,
confusing one that sat in front of the State's table
about mitigating evidence and we talked at length that
mitigating evidence was whatever you believed it to be,
a reason that justifies a life penalty instead of a
death penalty.

Personal moral judgments are about
whether Brent Brewer lives or dies. And each of you is
entitled to your personal moral judgment about whether
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1 Brent Brewer should live or die. 1 beyond a reasonable doubt that there's a probability he
2 Mr. Brewer's childhood, you've listened 2 is going to continue to commit criminal acts of
3 to. Did Mr. Brewer have the worst childhood in the 3 violence. Everything they can point to is on the table
4 world? Of course not. Is it an excuse for what he did? 4 of horror, and it's what Brent Brewer did from age 13 to
5§ Of course not. But before you decide that someone 5 age 9.
6 should be put to death, you should know the thousand- 6 A jury in 1991 had to make a prediction
7 mile journey that Mr. Odiorne mentioned to you way back 7 about the future and the future conduct of Brent Brewer.
8 in opening, that Mr. Brewer's life is more than its 8 You folks have 18 year's worth of evidence of that
9 worst three or four minutes. And I don't think it's 9 conduct. You don't have to look into crystal balls or

10 beyond the pale to understand that things happen in our 10 listen to charlatans like Dr. Coons. You folks can

11 life that change the way we are in the paths we take. 11 examine the evidence and what's been put before you.

12 The fact that Brent Brewer had scoliosis, 12 PBrent Brewer is clearly not a future danger. The answer

13 is that some justification to tell you that you should 13 to Question 2 is no, because they have failed to prove

14 forgive all of this? Of course not. But it does, 1 14 that answer.

15 think, explain why Brent Brewer then starts to go and 15 Question 3 involves your personal moral

16 hang around with different types of people, use drugs 16 judgment. Is there evidence in this case, when I

17 and use alcohol. The paths people take have a lot of -- 17 consider everything, that indicates that a life sentence

18 there are lots of reasons lives go the way they go. At 18 is appropriate for Brent Brewer and not death, and each

19 age 19 we are prone to do things like that. 19 one of you make your own determinations, your own moral

20 Can I imagine that the Laminack family 20 judgment about what that is and whether you believe that

21 was offended beyond imagination had they seen that 21 to be the case. And you never have to violate your

22 (indicting), and I don't know that they did. Of course. 22 conscience about what your decision is, that you make

23 How callous. How outrageous. Mr. Brewer has lived 23 your personal moral judgments about Brent Brewer.

24 almost as much of his life on death row as he has 24 You will read this document. It's

25 outside. 25 lengthy as the Judge told you. There is no esoteric

215 217

1 THE COURT: Ten minutes, Mr, Keith. 1 concept that demands death for Brent Brewer and I'm
2 MR. KEITH: Thank you, Your Honor. 2 asking you to choose life penalty for Brent Brewer. The
3 THE COURT: Yes, sir. 3 answer to Question 1 no. They have not proved it, and
4 MR. KEITH: The State would have you 4 that's where it would end.
5 believe that this is an act, that this is a charade that 5 If you got to Question 2 about Brent
6 Mr. Brewer telling you I've tried to do right even 6 Brewer's future danger, the answer is no. They have not
7 though it's on death row, that that's all ridiculous. 7 - proved that. And as to Question 3, each of you get to
8 You have to examine your belief system 8 make your personal moral judgment and determine if there
9 about redemption and about whether people change from 9 is mitigating evidence that is sufficient for a life

10 the time we're 19 years old to the time that we're 10 penalty for you. And if there is, the answer to that

11 nearly 40. 1don't think that many of us can say that 11 question is yes if you get to it. Thank you.

12 we're the same person we were at 19, but most of us have {12 MR. KEITH: Thank you, Your Honor.

13 not done what Brent Brewer has done. So it makes it 13 THE COURT:. Thank you, Mr. Keith.

14 easy to say it's ail nonsense. You are just here to 14 Mr, Farren.

15 save your skin now. You folks got to see him, you got 15 MR. FARREN: Thank you, Your Honor.

16 to listen to him and you're entitled to make your 16 Counsel. Counsel.

17 determinations about what you heard. 17 MR. KEITH: Counsel.

18 These three questions ask you to 18 STATE'S FINAL CLOSING ARGUMENT

19 determine whether he lives or dies. Question 2 wants 19 BY MR, FARREN: I didn't know Tony

20 you to predict whether he's a future danger. Because he 20 Odiorne nor Ray Keith before the trial. I have gotten

21 hasn't done anything wrong, the State tells you that 21 to know them during this trial. They're very

22 couldn't possibly be indicative. Had he been -- had he 22 accomplished attorneys. They are very good at what they

23 done something violent, you would have heard about it, 23 do, but what Mr. Keith tells you in final argument is

24 and it would have been the reason he's a continuing 24 not evidence. That's his spin on the evidence. Let's

25 threat. The State hasn't come close to proving to you 25 see how accurate that spin is.

A
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First of all, he tells you he's not sure
why Kristie Nystrom would plead guilty to capital
murder. The reason she pled guilty to capital murder is
because she knows there was a plan, that's why the blood
is all on her back and in the back of her hair. You see
she is looking out the window because she knows what's
coming. She is not going to watch. Kristie Nystrom
knew there was a plan, but there doesn't have to be a
plan for an act to be deliberate. There has to be
deliberation, and it can be very brief. It can be as
brief as -~ as deciding to sign a contract with a pen
instead of a pencil. Let's look at the actual evidence
in the case. ’

We're in the midst of an attack where
we're holding onto a knife, a very sharp knife. A knife
that hurts when you cut yourself. But you've had paper
cuts. You've cut yourself with a knife. It's a second
or two before you realize, I've -- I've cut my hand.

" The Defense would have you believe he
holds onto this knife, stabbing -- and cuts himself and
keeps stabbing him with this thing, but that's not what
the evidence shows and that's not what common sense
tells you. Here's what really happens.

The attack began, he's stabbing

- Mr.-Laminack-repeatedly -- and by the way, just because

1
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Kristie Nystrom apparently thinks so, but there was sure
deliberation.

Now, we're told that Dr. Coons is a lying
perjurer. This is @ man who gets in here for money and
tells you what we want him to say. That's their
evaluation of a man with 38 years of a distinguished
career as a psychiatrist, so recognized the governor
picks him for various projects. Credentials out the
kazoo, and you're to believe that he is a lying
perjurer. I'll let you decide which is spin, which is
reality.

And by the way, he was right 19 or 18
years ago or however long it's been and he's still right
today. This is a probability, not a certainty.

Now, we're told by Defense that if he had
done nothing wrong in prison, you would have been told
about it. I have no idea whether he did anything wrong
in prison. I have no idea whether any prisoner has done
anything wrong in prison because I have no idea what's
reported and what's not. I know tons is not. Common
sense tells you that.

In the real world when you show a knife
to a kid in school, somebody tells. In the real world
when you slam a girl into a locker and paralyze her, she
tells. In the real world when you murder a man and
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there's four blows and some defensive wounds, doesn't
mean that's the only efforts to stab. We have no idea
how many efforts were made. But at some point he cuts
his hand so badly that when he tries to grab those keys,
he can't, he's having trouble. It's hurting. Does
anybody think he held them and kept stabbing after he
cut his hand? The cut came at the end, and that's also
the reason the arm that was in his lap is now on the
other side of that cooler.

Because when he asked for the wallet and
the keys and he got the wallet, but not the keys, then
after a moment's deliberation the death blow. Now, he
reaches for the keys, and here's how we know. Now, did
Kristie go after the keys? Probably. But did she get
them? I don't know. But they both went after the keys,
and here's how I know. The evidence says so. Her
fingerprint is on that steering column and Brent Ray
Brewer's blood is on that steering column. There's only
two places we found Brent Ray Brewer's blood, on the
knife and the steering column. He probably did go after
the keys. The last blow cut his hand. He went after
the keys and left blood on the steering column or the
last blow cut his hand and blood splattered onto the
steering column. Now, that's not a spin, that's the
evidence. Was there a plan? I certainly think so.
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leave his body out there on the street in a pickup,
somebody finds it and tells, but not in prison. If you
get beat up in prison and tell, you get dead. I have no
idea what any prisoner has done in the last 17, 18, 19
years in prison, including him, and neither do you. But
I do know what the probability is that he's done
something and I know what the probabitity is in the
future, because I have a distinguished, eminent expert
and my common sense tells me based on the first
19 years of his life it would be incredible for me not
to think that I'm going to continue to see a probability
of continued acts. And I'd have to be insane to believe
that they will only get reported.

And by the way, when we talk about
probability, I can't tell you with certainly what will
happen in the future, neither can Dr. Coons, but don't
leave this courtroom today -- don't leave this courtroom
today after having made a decision and pick up a
newspaper or turn on a radio or television and see and
hear his name and say to yourself, oh, my God, what have
I done. Because the probability, if he gets a life
sentence, is that that's what is going to happen.

By the way, in prison there are some big
guys who will come right at you like a freight train and
then there's some guys who will come up behind you like
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1 a little snitch and get you. TI'll let you decide 1 fiew 101 missions over China in World War II against the
2 whether you think he's the kind of guy who will come 2 Japanese and was shot down three times, he was scared to
3 head on or come up from behind. I know Robert Laminack 3 death. It was hard, but he had a honor -- a duty to do
4 knows the answer. 4 his duty. He had an obligation.
5 Mitigation -~ again, it's your cail. We 5 You're not supposed to go back there and
6 have no burden of proof there. No one has a burden of 6 decide, gosh, I don't -- I don't want to be involved in
7 proof. You decide whether you've heard any mitigating 7 adeath penalty. You are supposed to go back there and
8 evidence, and if so, whether it's sufficient. Is it 8 answer those guestions. And the answer to one is yes.
9 sufficient -- I had scoliosis so I get to kill people? 9 There was a plan. But even if there wasn't, he sure
10 My dad was -- I didn't like my dad. He was mean to me. 10 deliberated.
11 I'm not going to waste your time rehashing it. If -- if 11 Number 2. There is a probability -~
12 -- if what you've heard about his life is the kind of 12 there is a probability that he not only will, but he
13 life that means you don't get the death penaity when you 13 already has, but we don't have anyway to know. And, 3,
14 commit a brutal murder like this, with all the other 14 if there's any mitigating evidence, it's sure not
15 evidence, and then you hear what you heard about him, if 15 enough.
16 that means you don't get the death penalty, then we're 16 It's time to do our duty to Robert
17 done, because there will never be another one because 17 Laminack. It's right, it's just, and God knows it's
18 almost anybody can present a life like that. 18 time. Thank you.
19 There's been a little bit of new evidence 19 THE COURT: Thank you, Mr. Farren.
20 in this case that nobody ever heard before, Kristie 20 Ladies and gentlemen, it's in your hands.
21 Nystrom. And I think it helps a lot. I think it helps 21 Before I let you go, I've got to do one other thing.
22 us know for sure there was a plan. The other jury 22 Ms. Robinson, you're my alternate. [
23 apparently believed there was, but now we have even more | 23 told you when I swore you in that you were going to go
24 evidence from Kristie Nystrom. 24 back and deliberate. But since I talked to you that
25 Now, I realize that she may have a motive 25 day, I have read a case out of San Antonio, Trinidad
223 225
1 to lie to you. I realize that. She's been up for 1 versus State, that says I cannot let you go in there.
2 parole twice. She's hoping -- 2 It's brand-new law. It just happened, so -- and the
3 MR. KEITH: I'm going to object at this 3 reasoning was -- is because the U.S. -- the Texas
4 point and renew my previous objection. 4 Constitution requires 12 jurors and it does not require
5 THE COURT: Overruled. § more or less and won't allow more or less, and that was
6 MR. FARREN: She's been up for parole 6 the reasoning behind that.
7 twice and she is hoping the parole board will hear this 7 If I could let you go in there, I would.
8 time that she did cooperate for the first time and 8 Butif I did, it would come back. So I want to thank
9 testified. I understand that. But you saw her 9 you for serving. You remain a juror until that verdict
10 testimony. I --Itruly believe part of it is she 10 comes back in. So please don't go read anything or talk
11 finally wants to try to do what is right by the Laminack 11 to anybody just yet. You are free to stick around the
12 family. 12 courthouse, see what happens, if you want, or anything
13 It's been 19 years and as my colleague 13  you'd like, but --
14 pointed out, this is an opportunity to you -- for you to 14 MR. FARREN: I'm sorry to interrupt, Your
15 give voice to justice. It's been 19 years and it's time 15 Honor. It's just out of an abundance of caution. Many
16 for a final verdict that will determine the proper 16 times folks in the audience or others see someone who is
17 sentence for Brent Ray Brewer, 17 an alternate and go up and kind of ask them, well, what
18 I -- I take no joy in the death of any 18 do you think and so forth trying to get a feel for it.
19 person. I --if -- if you believe I'm up here and that 19 And I just -- it might be wise, if they don't
20 -- that I relish the thought of Brent Ray Brewer dying, 20 understand, let them know that they're not supposed to -
21 Ido not. Itake no pleasure in the death of any 21 talk to her.
22 person, but there are some things that are just right 22 THE COURT: Well, leave that juror badge
23 and just. Sometimes it's just not easy. 23 on if you stay in the courthouse, will you?
24 I was in Vietnam. I was scared to death. 24 JUROR ROBINSON: Yes, sir.
25 It's hard, but I had a duty and I did it. When my dad 25 THE COURT: And stick around if you want
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1 orgo and we'll let you know. We'd be glad to do it 1 once. Here's the second note.
2 either way. But I sure thank you, and I will thank the 2 "Does a life sentence constitute life
3 rest of you when you're done. 3 without parole? Is there a possibility of parole in the
4 And if something happens to one of them, 4 future?"
5 God forbid, in the next few hours, then you will be 5 MR. FARREN: Read your charge and
6 brought in. That's why you are here. Thank you. 6 continue deliberations.
7 Thank y'all. And here's the charge. 7 THE COURT: That's right. Okay. Let me
8 (Jury deliberations) 8 -- let me start with -- okay. 1 propose to give them
9 THE COURT: Wwe'll be in recess until we 9 the evidence they've asked for that's in evidence.
10 hear from them. Everybody stay close in case we get a 10 MR. KEITH: Can you read your response?
11 note. I sure expect one. 1 THE COURT: And here's what I propose to
12 {Recess) 12 respond, and I'm willing to hear all sides on this.
13 {Open court, defendant present, no jury) 13 Mr. Foreman, here is the evidence you
14 (Off the record discussion) 14 asked for. If it's not included, then it is not in
15 THE COURT: Let's go on the record and 15 evidence before you and you cannot consider it.
16 I'm going to tell everybody what I have. Ihave two 16 As to the gquestions you asked, please
17 notes. The first part of the note on top here says, "we 17 reread the charge, and that is all I can tell you.
18 would like to see evidence, the letter -- Number 1, the 18 MR. KEITH: I just want to put objections
19 letter submitted today Brent Brewer to K. Nystrom." 19 on the record before it goes back, Judge, but that's --
20 We have that. That's in evidence. 20 THE COURT: Go ahead.
21 They're entitled to that. Then they want to see the 21 MR. KEITH: At this point, Your Honor, we
22 report submitted papered by the, doctor, Dr. Evers. 22 would object to sending back Exhibits 34, 35, 46, 47,
23 MR. KEITH: Dr. Edens. 23 48, 49, 50, 51, 52, 82 and 82A. Your Honor, we would
24 THE COURT: Edens. Why can't I remember |24 object to those being sent back for our previous
25 . ‘that? : 256 objections to these exhibits under the 6th Amendment
227 229
1 MR. FARREN: The what from Dr. Edens? 1 Crawford versus Washington, Melendez-Diaz versus
2 THE COURT: A report -- 2 Massachusetts. These were purported to be reintroduced
3 MR. KEITH: The study. 3 as evidence in this case. They were not before this
4 THE COURT: It's not in evidence. They 4 jury, while they were introduced before the jury in
5 can't haveit. 5 1991, At this point, we would renew the objection to
6 Then they want what I just read, autopsy 6 those going back on that basis.
7 photos or drawings showing wounds. 7 Further, Your Honor, we would ask at this
8 MR. FARREN: Here's the photos from the 8 point for a mistrial based upon the jury's request for
9 autopsy, Your Honor. 9 instructions regarding the issue of parole. Parole by
10 THE COURT: Look at them and make sure 10 pretrial order of this Court was not to be introduced
11 that's everything. And if there's anything you want. 11 into this case. It was introduced and put into this
12 Now, I have some more notes. 12 case by the State. This jury is not entitied to be
13 MR. FARREN: Oh. 13 considering parole. The note is evidence that they are
14 THE COURT: We ain't done. 14 indeed considering parole and so we would ask for a
15 MR. KEITH: Okay. 15 mistrial on that basis -- on the basis that we initially .
16 THE COURT: In the bottom -- on the 16 requested that parole be kept out of this case under the
17 bottom part of the page of the first note they say, 17 8th and 14th Amendments, that it is extreme prejudice to
18 "udge Miner -- they misspelled my name after a week -- 18 Mr. Brewer and that there is no basis for the jury
19 s life sentence, quotation marks, without chance of 19 considering parole under the Texas law applicable for
20 parole, closed guotation marks, signed Mr. Treat?" 20 this case. I believe that is it. Is that it?
21 Now -- 21 We would just re-urge our objections to
22 MR. FARREN: He's the CPA. 22 the autopsy photos and to the issue of parole, Your
23 THE COURT: Byron Treat. 23 Honor.
24 Now, I knew we'd get a note about parole 24 THE COURT: Yes, sir. 1 will overrule
25 without question. I didn't know we would get two at 25 your objection, and I will deny your Motion for
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