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APPENDIX A

FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

GLORIA JOHNSON;
JOHN LOGAN, individuals, Nos. 20-35752
on behalf of themselves and 20-35881
all others similarly situated, D.C. No.

Plaintiffs-Appellees, | 1:18-cv-01823-CL

V. ORDER AND
AMENDED
CITY OF GRANTS PASS, OPINION
Defendant-Appellant.

Appeal from the United States District Court
for the District of Oregon
Mark D. Clarke, Magistrate Judge, Presiding

Argued and Submitted December 6, 2021
San Francisco, California

Filed September 28, 2022
Amended July 5, 2023

Before: Ronald M. Gould and Daniel P. Collins, Cir-
cuit Judges, and Roslyn O. Silver,*
District Judge.

* The Honorable Roslyn O. Silver, United States District
Judge for the District of Arizona, sitting by designation.
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Order;

Opinion By Judge Silver;
Dissent by Judge Collins;
Statement by Judges Silver and Gould,;
Statement by Judge O’Scannlain;
Statement by Judge Graber;
Dissent by Judge M. Smith;
Dissent by Judge Collins;
Dissent by Judge Bress

SUMMARY **

Civil Rights / Homelessness

The panel issued an order amending the opinion
and dissent filed September 28, 2022, and reported at
50 F.4th 787; filed an amended opinion and dissent
concurrently with its order; and denied a petition for
rehearing en banc after a request for a vote on
whether to rehear the matter en banc, and the matter
failed to receive a majority of the votes of the non-
recused active judges in favor of en banc considera-
tion, in an action challenging City of Grants Pass or-
dinances which, among other things, preclude home-
less persons from using a blanket, pillow, or cardboard
box for protection from the elements while sleeping
within City limits.

In the amended opinion, the panel affirmed in
part and vacated in part the district court’s summary

*#* This summary constitutes no part of the opinion of the court.
It has been prepared by court staff for the convenience of the
reader.
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judgment and permanent injunction in favor of plain-
tiffs; affirmed certification pursuant to Fed. R. Civ. P.
23(b)(2), of a class of “involuntary homeless” persons;
and remanded.

The five municipal ordinances, described as an
“anti-sleeping” ordinance, two “anti-camping” ordi-
nances, a “park exclusion” ordinance, and a “park ex-
clusion appeals” ordinance, result in civil fines up to
several hundred dollars per violation. Persons found
to violate ordinances multiple times could be barred
from all City property. If a homeless person is found
on City property after receiving an exclusion order,
they are subject to criminal prosecution for trespass.

The panel stated that this court’s decision in Mar-
tin v. City of Boise, 902 F.3d 1031 (9th Cir. 2018),
which held that “the Eighth Amendment prohibits the
imposition of criminal penalties for sitting, sleeping,
or lying outside on public property for homeless indi-
viduals who cannot obtain shelter” served as the back-
drop for this entire litigation. Pursuant to Martin, it
is an Eight Amendment violation to criminally punish
involuntarily homeless persons for sleeping in public
if there are no other public areas or appropriate shel-
ters where those individuals can sleep.

The panel first rejected the City’s argument that
the district court lacked jurisdiction because plain-
tiffs’ claims were moot or because plaintiffs failed to
identify any relief that was within a federal court’s
power to redress. The panel held that there was abun-
dant evidence in the record establishing that home-
less persons were injured by the City’s enforcement
actions in the past and it was undisputed that enforce-
ments have continued. The panel further held that
the relief sought by plaintiffs, enjoining enforcement
of a few municipal ordinances aimed at involuntary
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homeless persons, was redressable within the limits
of Article III. The death of class representative Debra
Blake while the matter was on appeal did not moot
the class’s claims as to all challenged ordinances ex-
cept possibly the anti-sleeping ordinance. The panel
vacated the summary judgment as to that ordinance
and remanded to allow the district court the oppor-
tunity to substitute a class representative in Blake’s
stead. The remaining class representatives had
standing to challenge the park exclusion, criminal
trespass and anticamping ordinances.

The panel held that, based on the record in this
case, the district court did not err by finding plaintiffs
satisfied the requirements of Fed. R. Civ. P. 23(a) such
that a class could be certified under Rule 23(b)(2). Alt-
hough the City appeared to suggest that Martin’s
need for an individualized inquiry of each alleged in-
voluntary homeless person’s access to shelter defeated
numerosity, commonality and typicality, the panel
held that nothing in Martin precluded class actions.
The panel held that the district court did not abuse its
discretion in concluding the numerosity requirement
was met; that plaintiffs’ claims presented at least one
question and answer common to the class; and that
the class representatives’ claims and defenses were
typical of the class in that they were homeless persons
who claimed that the City could not enforce the chal-
lenged ordinances against them when they have no
shelter.

Addressing the merits, the panel affirmed the dis-
trict court’s ruling that the City of Grants Pass could
not, consistent with the Eighth Amendment, enforce
its anticamping ordinances against homeless persons
for the mere act of sleeping outside with rudimentary
protection from the elements, or for sleeping in their
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car at night, when there was no other place in the City
for them to go. The panel held that Martin applied to
civil citations where, as here, the civil and criminal
punishments were closely intertwined.

There was no need to resolve whether the fines
imposed under the anti-sleeping and anti-camping or-
dinances violated the Eighth Amendment’s prohibi-
tion on excessive fines because the permanent injunc-
tion would result in no class member being fined for
engaging in such protected activity. Finally, the panel
held that it was unnecessary to decide whether plain-
tiffs properly pled their procedural due process chal-
lenge to the park exclusion appeals ordinance because
subsequent to the district court’s order, the City
amended the ordinance.

The panel directed the district court on remand to
narrow its injunction to enjoin only those portions of
the anti-camping ordinances that prohibited conduct
protected by Martin and this opinion. In particular,
the district court should narrow its injunction to the
anti-camping ordinances and enjoin enforcement of
those ordinances only against involuntarily homeless
persons for engaging in conduct necessary to protect
themselves from the elements when there was no
shelter space available.

Dissenting, Judge Collins stated that Martin seri-
ously misconstrued the Eighth Amendment and the
Supreme Court’s caselaw construing it, but even as-
suming that Martin remains good law, today’s deci-
sion—which both misreads and greatly expands Mar-
tin’s holding—is egregiously wrong. Although the ma-
jority’s phrasing pays lip service to the fact that the
persons at issue must be “involuntarily homeless,” the
majority also explicitly rejects the City’s contention
that the holding of Martin can only be applied after an
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individualized inquiry of each alleged involuntary
homeless person’s access to shelter. The net result,
for class certification purposes, is that any issue of in-
dividualized involuntariness is set aside and Martin
is thereby reduced to a simplistic formula to be re-
solved on a classwide basis—into whether the number
of homeless persons in the jurisdiction exceeds the
number of available shelter beds. The majority’s anal-
ysis fails because Martin does not allow the individu-
alized inquiry into involuntariness to be set aside in
this way. Further, the majority opinion combines its
gross misreading of Martin, which requires an indi-
vidualized inquiry, with a flagrant disregard of settled
class-certification principles pertaining to commonal-
ity under Fed. R. Civ. P. 23(a) and the requirements
of Fed. R. Civ. P. 23(b). The end result of this amal-
gamation of error is that the majority validates the
core aspects of the district court’s injunction in this
case, which effectively requires the City of Grants
Pass to allow all but one of its public parks to be used
as homeless encampments.

In a joint statement regarding the denial of re-
hearing, District Judge Silver and Judge Gould wrote
that Judge O’Scannlain’s statement regarding the de-
nial of rehearing and the dissent from Judge M. Smith
significantly exaggerate the holding in Johnson v.
Grants Pass. Grants Pass, relying on Martin, holds
only that governments cannot criminalize the act of
sleeping with the use of rudimentary protections from
the elements in some public places when a person has
nowhere else to sleep. It does not establish an unre-
strained right for involuntarily homeless persons to
sleep anywhere they choose. Nor does it require juris-
dictions to cede all public spaces to involuntarily
homeless persons. Judges Silver and Gould also ex-
plained that class certification was proper, that the
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commonality requirement was met, that the majority
applied existing Supreme Court and Ninth Circuit au-
thority to the record presented by the parties, and that
Judge O’Scannlain greatly overstated the extent to
which Martin and Grants Pass fall on one side of an
existing circuit split.

Respecting the denial of rehearing en banc, Judge
O’Scannlain, joined by Judges Wallace, Callahan,
Bea, Ikuta, Bennett, R. Nelson, Bade, Collins, Lee,
Bress, Forrest, Bumatay, and VanDyke, and with
whom Judge M. Smith joins as to all parts except Part
I1-A, states that with this decision, this Circuit’s juris-
prudence now effectively guarantees a personal fed-
eral constitutional ‘right’ for individuals to camp or to
sleep on sidewalks and in parks, playgrounds, and
other public places in defiance of traditional health,
safety, and welfare laws—a dubious holding premised
on a fanciful interpretation of the Eighth Amendment.
Judge O’Scannlain writes that the Boise panel made
no effort to ground its decision in the text, history, or
tradition of the Eighth Amendment. Unfortunately,
the problems created by Boise have now been visited
upon the City of Grants Pass by the panel majority
here, which has expanded Boise’s faulty holding to af-
firm an injunction effectively requiring the City to re-
sign all but one of its public parks to be used as home-
less encampments. This Circuit is the first and only
federal circuit to have divined such a strange and
sweeping mandate from the Cruel and Unusual Pun-
ishments Clause. The jurisprudence in this case is
egregiously flawed and deeply damaging—at war with
constitutional text, history, tradition, and Supreme
Court precedent. And it conflicts with other circuits
on a question of exceptional importance—paralyzing
local communities from addressing the pressing issue
of homelessness, and seizing policymaking authority
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that the federal system of government leaves to the
democratic process.

Respecting the denial of rehearing en banc, Judge
Graber agreed with the basic legal premise that the
Eighth Amendment protects against criminal prose-
cution of the involuntary act of sleeping but stated
that the injunctive relief in this case goes too far. The
extension of Martin to classwide relief, enjoining civil
statutes that may eventually lead to criminal viola-
tions but have never resulted in criminal convictions
for any named plaintiff, is a step too far from the indi-
vidualized inquiries inherent both in the Eighth
Amendment context and in the context of injunctive
relief. Even assuming that classwide injunctive relief
were available against a prosecution for criminal tres-
pass, the Eighth Amendment does not prohibit all
civil remedies that could, in theory, lead to such a
prosecution. In this way, Johnson unjustifiably ex-
pands the reach of the Eighth Amendment.

Dissenting from the denial of rehearing en banc,
Judge M. Smith, joined by Judges Bennett, Bumatay,
and VanDyke, and with whom Judges Ikuta, R. Nel-
son, Bade, Collins and Bress join as to Parts I and II,
stated that Martin cannot be squared with the Su-
preme Court’s Eighth Amendment precedent; that the
amendment to the original opinion is not accompanied
by any downstream changes to the majority’s applica-
tion of its rule to the facts or its ultimate conclusion;
and that by wholly collapsing the merits into the class
definition, the majority opinion certifies an impermis-
sible “fail safe” class. Local governments are hard-
pressed to find any way to regulate the adverse health
and safety effects of homeless encampments without
running afoul of this court’s case law—or, at a mini-
mum, being saddled with litigation costs. Judge M.
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Smith states that Martin, particularly now that it has
been supercharged by Grants Pass, has proven to be a
runaway train that has derailed and done substantial
collateral damage to the governmental units in which
it has been applied and those living therein. These
cases use a misreading of Supreme Court precedent to
require unelected federal judges—often on the basis of
sloppy, mixed preliminary-injunction records—to act
more like homelessness policy czars than as Article 111
judges applying a discernible rule of law.

Dissenting from the denial of rehearing en banc,
Judge Collins states that the panel majority’s joint
statement regarding the denial of rehearing confirms
and illustrates the layers of self-contradiction that un-
derlie its opinion in this case, and that the panel ma-
jority is wrong to suggest that a newly enacted Oregon
statute regulating the application of local ordinances
to homeless individuals provides another reason to
not rehear this case en banc.

Dissenting from the denial of rehearing en banc,
Judge Bress, joined by Judges Callahan, M. Smith,
Ikuta, Bennett, R. Nelson, Miller, Bade, Lee, Forrest,
Bumatay and VanDyke, states that with no mooring
in the text of the Constitution, our history and tradi-
tions, or the precedent of the Supreme Court, the
court has taken our national founding document and
used it to enact judge-made rules governing who can
sit and sleep where, rules whose ill effects are felt not
merely by the States, and not merely by our cities, but
block by block, building by building, doorway by door-
way. Local leaders—and the people who elect them
must be allowed the latitude to address on the ground
the distinctly local features of the present crisis of
homelessness and lack of affordable housing. Not
every challenge we face is constitutional in character.
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Not every problem in our country has a legal answer
that judges can provide. This is one of those situa-
tions.
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ORDER

The Opinion filed September 28, 2022, and re-
ported at 50 F.4th 787, is hereby amended. The
amended opinion will be filed concurrently with this
order.

The full court was advised of the petition for re-
hearing en banc. A judge requested a vote on whether
to rehear the matter en banc, and the matter failed to
receive a majority of the votes of the nonrecused active
judges in favor of en banc consideration. Fed. R. App.
P. 35. Judge Watford did not participate in the delib-
erations or vote in this case.

Future petitions for rehearing or rehearing en
banc will not be entertained in this case.

The petition for rehearing en banc is DENIED.
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OPINION
SILVER, District Judge:

The City of Grants Pass in southern Oregon has a
population of approximately 38,000. At least fifty,
and perhaps as many as 600, homeless persons live in
the City."! And the number of homeless persons out-
number the available shelter beds. In other words,
homeless persons have nowhere to shelter and sleep
in the City other than on the streets or in parks.
Nonetheless, City ordinances preclude homeless per-
sons from using a blanket, a pillow, or a cardboard box
for protection from the elements while sleeping within
the City’s limits. The ordinances result in civil fines
up to several hundred dollars per violation and per-
sons found to violate ordinances multiple times can be
barred from all City property. And if a homeless per-
son is found on City property after receiving an exclu-
sion order, they are subject to criminal prosecution for
trespass.

In September 2018, a three-judge panel issued
Martin v. City of Boise, 902 F.3d 1031 (9th Cir. 2018),
holding “the Eighth Amendment prohibits the imposi-
tion of criminal penalties for sitting, sleeping, or lying
outside on public property for homeless individuals
who cannot obtain shelter.” Id. at 1048. Approxi-
mately six weeks after the initial Martin panel opin-
ion, three homeless individuals filed a putative class
action complaint against the City arguing a number
of City ordinances were unconstitutional. The district
court certified a class of “involuntarily homeless” per-
sons and later granted partial summary judgment in

! During this litigation the parties have used different phrases
when referring to this population. For simplicity, we use “home-
less persons” throughout this opinion.
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favor of the class.? After the plaintiffs voluntarily dis-
missed some claims not resolved at summary judg-
ment, the district court issued a permanent injunction
prohibiting enforcement against the class members of
some City ordinances, at certain times, in certain
places. The City now appeals, arguing this case is
moot, the class should not have been certified, the
claims fail on the merits, and Plaintiffs did not ade-
quately plead one of their theories. On the material
aspects of this case, the district court was right.?

2 Persons are involuntarily homeless if they do not “have ac-
cess to adequate temporary shelter, whether because they have
the means to pay for it or because it is realistically available to
them for free.” See Martin, 920 F.3d at 617 n.8. However, some-
one who has the financial means to obtain shelter, or someone
who is staying in an emergency shelter is not involuntarily home-
less. See id. at 617 n.8. Contrary to the City’s argument, this
definition of involuntary homelessness is not the same as the def-
inition of “homeless” found in regulations for the Department of
Housing and Urban Development, 24 C.F.R. § 582.5, or the
McKinney-Vento Act, 42 U.S.C. § 11434a(2), the federal law re-
garding the right of homeless children to a public education. For
example, the McKinney-Vento Act includes as “homeless chil-
dren and youths” persons who may not qualify as involuntarily
homeless under Martin, such as children and youths “living in
emergency or transitional shelters.” 42 U.S.C. § 11434a(2).
Though the district court noted in part that Plaintiffs met the
definition of homelessness set forth in 24 C.F.R. § 582.5, the dis-
trict court also relied on the specific definition of unsheltered
homeless persons set forth in the Department of Housing and
Urban Development’s regulations regarding point-in-time
counts: “persons who are living in a place not designed or ordi-
narily used as a regular sleeping accommodation for humans
must be counted as unsheltered homeless persons.” 24 C.F.R.
§ 578.7(c)(2)(d).

3 QOur dissenting colleague’s strong disagreement with the ma-
jority largely arises from his disapproval of Martin. See, e.g.,
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This case involves challenges to five provisions of
the Grants Pass Municipal Code (“GPMC”). The pro-
visions can be described as an “anti-sleeping” ordi-
nance, two “anti-camping” ordinances, a “park exclu-
sion” ordinance, and a “park exclusion appeals” ordi-
nance. When the district court entered judgment, the
various ordinances consisted of the following.

First, the anti-sleeping ordinance stated, in full

Sleeping on Sidewalks, Streets, Alleys, or
Within Doorways Prohibited

A.No person may sleep on public sidewalks,
streets, or alleyways at any time as a matter of
individual and public safety.

B.No person may sleep in any pedestrian or
vehicular entrance to public or private prop-
erty abutting a public sidewalk.

C.In addition to any other remedy provided by
law, any person found in violation of this sec-
tion may be immediately removed from the
premises.

GPMC 5.61.020. A violation of this ordinance resulted
in a presumptive $75 fine. If unpaid, that fine esca-
lated to $160. If a violator pled guilty, the fines could
be reduced by a state circuit court judge to $35 for a

Dissent 56 (“Even assuming Martin remains good law . . .”); Dis-
sent 90 (“... and the gravity of Martin’s errors.”); Dissent 92
(claiming, without evidence, that “it is hard to deny that Martin
has ‘generate[d] dire practical consequences”) (modification in
original and citation omitted). But Martin is controlling law in
the Ninth Circuit, to which we are required to adhere.
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first offense and $50 for a second offense. GPMC
1.36.010(K).

Next, the general anti-camping ordinance prohib-
ited persons from occupying a “campsite” on all public
property, such as parks, benches, or rights of way.
GPMC 5.61.030. The term “campsite” was defined as:

any place where bedding, sleeping bag, or
other material used for bedding purposes, or
any stove or fire is placed, established, or
maintained for the purpose of maintaining a
temporary place to live, whether or not such
place incorporates the use of any tent, lean to,
shack, or any other structure, or any vehicle or
part thereof.

GPMC 5.61.010. A second overlapping anti-camping
ordinance prohibited camping in public parks, includ-
ing “[o]vernight parking” of any vehicle. GPMC
6.46.090. A homeless individual would violate this
parking prohibition if she parked or left “a vehicle
parked for two consecutive hours [in a City park] . ..
between the hours of midnight and 6:00 a.m.” Id. Vi-
olations of either anti-camping ordinance resulted in
a fine of $295. If unpaid, the fine escalated to $537.60.
However, if a violator pled guilty, the fine could be re-
duced to $180 for a first offense and $225 for a second
offense. GPMC 1.36.010(J).

Finally, the “park exclusion” ordinance allowed a
police officer to bar an individual from all city parks
for 30 days if, within one year, the individual was is-
sued two or more citations for violating park regula-
tions. GPMC 6.46.350(A). Pursuant to the “park ex-
clusion appeals” ordinance, exclusion orders could be
appealed to the City Council. GPMC 6.46.355. If an
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individual received a “park exclusion” order, but sub-
sequently was found in a city park, that individual
would be prosecuted for criminal trespass.

Since at least 2013, City leaders have viewed
homeless persons as cause for substantial concern.
That year the City Council convened a Community
Roundtable (“Roundtable”) “to identify solutions to
current vagrancy problems.” Participants discussed
the possibility of “driving repeat offenders out of town
and leaving them there.” The City’s Public Safety Di-
rector noted police officers had bought homeless per-
sons bus tickets out of town, only to have the person
returned to the City from the location where they were
sent. A city councilor made clear the City’s goal
should be “to make it uncomfortable enough for
[homeless persons] in our city so they will want to
move on down the road.” The planned actions result-
ing from the Roundtable included increased enforce-
ment of City ordinances, including the anti-camping
ordinances.

The year following the Roundtable saw a signifi-
cant increase in enforcement of the City’s anti-sleep-
ing and anticamping ordinances. From 2013 through
2018, the City issued a steady stream of tickets under
the ordinances.* On September 4, 2018, a three-judge
panel issued its opinion in Martin v. City of Boise, 902

* The City issued the following number of tickets under the
anti-sleeping and anti-camping ordinances:

2013: 74 total tickets
2014: 228 total tickets
2015: 80 total tickets
2016: 47 total tickets
2017: 99 total tickets
2018: 46 total tickets
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F.3d 1031 (9th Cir. 2018).5 That case served as the
backdrop for this entire litigation.

In Martin, six homeless or recently homeless indi-
viduals sued the city of Boise, Idaho, seeking relief
from criminal prosecution under two city ordinances
related to public camping. Martin, 920 F.3d at 603-
04. As relevant here, Martin held the Cruel and Un-
usual Punishment Clause of the “Eighth Amendment
prohibits the imposition of criminal penalties for sit-
ting, sleeping, or lying outside on public property for
homeless individuals who cannot obtain shelter.” Id.
at 616. Martin made clear, however, that a city is not
required to “provide sufficient shelter for the home-
less, or allow anyone who wishes to sit, lie, or sleep on
the streets ... at any time and at any place.” Id. at
617 (quoting Jones v. City of Los Angeles, 444 F.3d
1118, 1138 (9th Cir. 2006), vacated, 505 F.3d 1006
(9th Cir. 2007)) (omission in original).

5 Following the opinion, the City of Boise petitioned for rehear-
ing en banc. On April 1, 2019, an amended panel opinion was
issued and the petition for rehearing was denied. Judge M.
Smith, joined by five other judges, dissented from the denial of
rehearing en banc. He argued the three-judge panel had, among
other errors, misinterpreted the Supreme Court precedents re-
garding the criminalization of involuntary conduct. Martin, 920
F.3d at 591-92 (M. Smith, J., dissenting from denial of rehearing
en banc). Judge Bennett, joined by four judges, also dissented
from the denial of rehearing en banc. Judge Bennett argued the
three-judge panel’s opinion was inconsistent with the original
public meaning of the Cruel and Unusual Punishment Clause.
Id. at 599 (Bennett, J., dissenting from denial of rehearing en
banc). The merits of those dissents do not alter the binding na-
ture of the amended Martin panel opinion. Unless otherwise in-
dicated, all citations to Martin throughout the remainder of this
opinion are to the amended panel opinion.
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Pursuant to Martin, it is an Eighth Amendment
violation to criminally punish involuntarily homeless
persons for sleeping in public if there are no other pub-
lic areas or appropriate shelters where those individ-
uals can sleep. Id. at 617 n.8 (“Naturally, our holding
does not cover individuals who do have access to ade-
quate temporary shelter, whether because they have
the means to pay for it or because it is realistically
available to them for free, but who choose not to use
it.”). When assessing the number of shelter spaces,
Martin held shelters with a “mandatory religious fo-
cus” could not be counted as available due to potential
violations of the First Amendment’s Establishment
Clause. Id. at 609-10 (citing Inouye v. Kemna, 504
F.3d 705, 712-13 (9th Cir. 2007)).

In October 2018, approximately six weeks after
the Martin opinion, Debra Blake filed her putative
class action complaint against the City. The com-
plaint alleged enforcement of the City’s anti-sleeping
and anti-camping ordinances violated the Cruel and
Unusual Punishment Clause of the Eighth Amend-
ment, the Equal Protection Clause of the Fourteenth
Amendment, and the Due Process Clause of the Four-
teenth Amendment. The complaint was amended to
include additional named plaintiffs and to allege a
claim that the fines imposed under the ordinances vi-
olated the Excessive Fines Clause of the Eighth
Amendment. On January 2, 2019, a few months after
the initial complaint was filed, and before Plaintiffs
filed their class certification motion, the City amended
its anti-camping ordinance in an attempt to come into
compliance with Martin. Prior to this change, the
anti-camping ordinance was worded such that “sleep-
ing’ in parks ... automatically constitut[ed] ‘camp-
ing.” According to the City, “in direct response to Mar-
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tin v. Boise, the City amended [the anti-camping ordi-
nance] to make it clear that the act of ‘sleeping’ was to
be distinguished from the prohibited conduct of ‘camp-
ing.” The City meant to “make it clear that those
without shelter could engage in the involuntary acts
of sleeping or resting in the City’s parks.” Shortly af-
ter the City removed “sleeping” from the “camping”
definition, Plaintiffs moved to certify a class. Plain-
tiffs requested certification of a class defined as

All involuntarily homeless individuals living
in Grants Pass, Oregon, including homeless in-
dividuals who sometimes sleep outside city
limits to avoid harassment and punishment by
[the City] as addressed in this lawsuit.

Plaintiffs’ class certification motion was accompanied
by a declaration from the Chief Operating Officer and
Director of Housing and Homeless Services for United
Community Action Network (“UCAN”), a non-profit
organization that serves homeless people in Josephine
County, the county where the City is located.* UCAN
had recently conducted a “point-in-time count of
homeless individuals in Josephine County.”” Based on

6 The Department of Housing and Urban Development regu-
lations impose obligations on the “continuum of care,” which is
defined as “the group composed of representatives of relevant or-
ganizations . . . that are organized to plan for and provide, as nec-
essary, a system of outreach, engagement, and assessment. . . to
address the various needs of homeless persons and persons at
risk of homelessness for a specific geographic area.” 24 C.F.R.
§ 576.2.

" As the “continuum of care” in the City, UCAN was required
to conduct point-in-time counts (“PIT counts”) of homeless per-
sons within that geographic area. 24 C.F.R. § 578.7(c)(2). PIT
counts measure the number of sheltered and unsheltered home-
less individuals on a single night. 24 C.F.R. § 578.7(c)(2). The
Martin court relied on PIT counts conducted by local non-profits
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that count, the Chief Operating Officer’s declaration
stated “[h]Jundreds of [homeless] people live in Grants
Pass,” and “almost all of the homeless people in
Grants Pass are involuntarily homeless. There is
simply no place in Grants Pass for them to find afford-
able housing or shelter. They are not choosing to live
on the street or in the woods.”

The City opposed class certification, arguing
Plaintiffs had not provided sufficient evidence to meet
any of the requirements for certifying a class. The dis-
trict court disagreed and certified the class proposed
by Plaintiffs. The parties proceeded with discovery
and filed cross-motions for summary judgment.

At the time the parties filed their summary judg-
ment motions, there were only four locations in the
City that temporarily housed homeless persons, which
proved inadequate. One location was run by the Gos-
pel Rescue Mission, an explicitly religious organiza-
tion devoted to helping the poor. The Gospel Rescue
Mission operated a facility for single men without chil-
dren, and another facility for women, including
women with children. These two facilities required
residents to work at the mission six hours a day, six
days a week in exchange for a bunk for 30 days. Res-
idents were required to attend an approved place of
worship each Sunday and that place of worship had to
espouse “traditional Christian teachings such as the

to determine the number of homeless people in the jurisdiction.
See Martin, 920 F.3d at 604. Courts and experts note that PIT
counts routinely undercount homeless persons, but they appear
to be the best available source of data on homelessness. See, e.g.,
id.



22a

Apostles Creed.” Disabled persons with chronic med-
ical or mental health issues that prevented them from
complying with the Mission’s rules were prohibited.®

In addition to the Gospel Rescue Mission, the City
itself operated a “sobering center” where law enforce-
ment could transport intoxicated or impaired persons.
That facility consisted of twelve locked rooms with toi-
lets where intoxicated individuals could sober up. The
rooms did not have beds. The City also provided fi-
nancial support to the Hearts with a Mission Youth
Shelter, an 18-bed facility where unaccompanied mi-
nors aged 10 to 17 could stay for up to 72 hours, and
could stay even longer if they had parental consent.

Finally, on nights when the temperature was be-
low 30 degrees (or below 32 degrees with snow),
UCAN operated a “warming center” capable of hold-
ing up to 40 individuals. That center did not provide
beds. The center reached capacity on every night it
operated except the first night it opened, February 3,
2020. Between February 3 and March 19, 2020, the
warming center was open for 16 nights. The center
did not open at all during the winter of 2020-2021.

Presented with evidence of the number of home-
less persons and the shelter spaces available, the dis-
trict court concluded “[t]he record is undisputed that
Grants Pass has far more homeless individuals than
it has practically available shelter beds.” The court
then held that, based on the unavailability of shelter
beds, the City’s enforcement of its anti-camping and

8 Multiple class members submitted uncontested declarations
to the district court stating they did not stay at the Gospel Rescue
Mission because they suffer from disqualifying disabilities
and/or were unwilling to attend church.
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anti-sleeping ordinances violated the Cruel and Unu-
sual Punishment Clause. The fact that Martin in-
volved criminal violations while the present case in-
volved initial civil violations that matured into crimi-
nal violations made “no difference for Eight Amend-
ment purposes.” Next, the court held the system of
fines violated the Eighth Amendment’s Excessive
Fines Clause.? Finally, the court held the appeals pro-
cess for park exclusions violated procedural due pro-
cess under the Due Process Clause of the Fourteenth
Amendment.

In reaching its decision the district court was
careful to point out that, consistent with Martin, the
scope of its decision was limited. The court’s order
made clear that the City was not required to provide
shelter for homeless persons and the City could still
limit camping or sleeping at certain times and in cer-
tain places. The district court also noted the City may
still “ban the use of tents in public parks,” “limi[t] the
amount of bedding type materials allowed per individ-
ual,” and pursue other options “to prevent the erection

9 Part of the City’s argument on this issue was that the fines
are not mandatory because state court judges retain discretion
not to impose fines. This is inconsistent with the text of the or-
dinances and not supported by the record. The provision of the
municipal code defining penalties for ordinance violations clari-
fies that the fines are mandatory. It provides, the fines “shall be
$295” and “shall be $75.” GPMC 1.36.010(J)-(K) (emphasis
added). Conversely, it is only discretionary to reduce fines be-
cause the relevant ordinance provides that, “[ulpon a plea of
guilty . . . the penalty may be reduced” to the amount listed for a
first or second offense. Id. (emphasis added). After a second ci-
tation, there is no authority within the municipal code that per-
mits judges to reduce fines, and there is no evidence in the record
demonstrating circuit court judges have reduced fines except
pursuant to GPMC 1.36.010.
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of encampments that cause public health and safety
concerns.”’

Approximately one month after the summary
judgment order, the district court issued a judgment
which included a permanent injunction that provided
a complicated mix of relief. First, the district court
declared the ordinance regarding the appeals of park
exclusions failed to provide “adequate procedural due
process,” but that ordinance was not permanently en-
joined. Instead, the district court enjoined only the
enforcement of the underlying park exclusion ordi-
nance. Next, the district court declared enforcement
of the anti-sleeping and anti-camping ordinances
against class members “violates the Eighth Amend-
ment prohibition against cruel and unusual punish-
ment” and “violates the Eighth Amendment prohibi-
tion against excessive fines.” Without explanation,
however, the district court did not enjoin those ordi-
nances in their entirety. Rather, the district court en-
tered no injunctive relief regarding the anti-sleeping
ordinance. But the district court permanently en-
joined enforcement of the anti-camping ordinances, as
well as an ordinance regarding “criminal trespassing
on city property related to parks,” in all City parks at
night except for one park where the parties agreed the
injunction need not apply.! The district court also
permanently enjoined enforcement of the anti-camp-
ing ordinances during daytime hours unless an initial

10" The district court denied summary judgment on other claims
brought by Plaintiffs. Those claims were subsequently voluntar-
ily dismissed.

11 The City ordinance regarding “criminal trespass” was never
at issue in the litigation until the permanent injunction. Plain-
tiffs explain it was included in the injunction “[b]y agreement of
the parties.”
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warning was given “at least 24 hours before enforce-
ment.” Accordingly, under the permanent injunction,
the anticamping ordinances may be enforced under
some circumstances during the day, but never at
night.

The City appealed and sought initial en banc re-
view to clarify the scope of Martin. The petition for
initial hearing en banc was denied.

II.

The core issue involving enforcement of the anti-
camping ordinances is governed in large part by Mar-
tin. While there are some differences between Martin
and the present case, the City has not identified a per-
suasive way to differentiate its anti-camping ordi-
nances from the questioned ordinances in Martin.
Therefore, the district court’s ruling that the Cruel
and Unusual Punishment Clause bars enforcement of
the anti-camping ordinances will be mostly affirmed.
We need not address the potential excessiveness of the
fines issue or whether Plaintiffs adequately pled their
due process challenge.

Our analysis proceeds in five parts. First, we re-
ject the City’s argument that the district court lacked
jurisdiction.'” Second, we find no abuse of discretion
in the district court’s certification of a class of invol-
untarily homeless persons. Third, we agree with the
district court that at least portions of the anti-camp-
ing ordinance violate the Cruel and Unusual Punish-
ment clause under Martin. Fourth, we conclude there

12 However, we vacate summary judgment and remand as to
the antisleeping ordinance to afford the district court the oppor-
tunity to substitute a class representative in place of Debra
Blake, who passed away while this matter was on appeal.



26a

is no need to resolve whether the fines violate the Ex-
cessive Fines clause. Fifth, we hold it is unnecessary
to decide Plaintiffs’ procedural due process claim.

A.

Standing and mootness are questions of law that
we review de novo. Hartman v. Summers, 120 F.3d
157, 159 (9th Cir. 1997); Foster v. Carson, 347 F.3d
742, 745 (9th Cir. 2003). “Federal courts must deter-
mine that they have jurisdiction before proceeding to
the merits,” and plaintiffs must demonstrate standing
as a necessary component of jurisdiction. Lance v.
Coffman, 549 U.S. 437, 439 (2007). To have Article III
standing, a plaintiff must show (1) a concrete and par-
ticularized injury, (2) caused by the challenged con-
duct, (3) that is likely redressable by a favorable judi-
cial decision. Friends of the Earth, Inc. v. Laidlaw
Env’t Servs. (TOC), Inc., 528 U.S. 167, 180-81 (2000).
For purposes of injunctive relief, “[a]bstract injury is
not enough”—the plaintiff must have sustained or be
in immediate danger “of sustaining some direct injury
as the result of the challenged” law. O’Shea v. Little-
ton, 414 U.S. 488, 494 (1974) (quotation marks and ci-
tation omitted).

The City’s appellate briefing makes two standing
arguments. First, the City argues Plaintiffs’ claims
are now moot because Plaintiffs no longer face a risk
of injury based on the City’s changed behavior after
Martin. Second, the City argues Plaintiffs have not
identified any relief that is within a federal court’s
power to redress. Both arguments are without merit.

A claim becomes moot, and no longer justiciable
in federal court, if it has been remedied independent
of the court. See Genesis Healthcare Corp. v. Symczyk,
569 U.S. 66, 72 (2013). There is abundant evidence in
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the record establishing homeless persons were injured
by the City’s enforcement actions in the past. The
City argues, however, that it made changes after Mar-
tin such that there is no longer a threat of future in-
jury. The problem for the City is that voluntary ces-
sation of challenged practices rarely suffices to moot a
case and, in any event, there is evidence the chal-
lenged practices have continued after Martin.

“It is well settled that ‘a defendant’s voluntary
cessation of a challenged practice does not deprive a
federal court of its power to determine the legality of
the practice.” Friends of the Earth, 528 U.S. at 189
(quoting City of Mesquite v. Aladdin’s Castle, Inc., 455
U.S. 283, 289 (1982)). This is so “because a dismissal
for mootness would permit a resumption of the chal-
lenged conduct as soon as the case is dismissed.” Knox
v. Serv. Emps. Int’l Union, Local 1000, 567 U.S. 298,
307 (2012). Thus, the City “bears the formidable bur-
den of showing that it is absolutely clear the allegedly
wrongful behavior could not reasonably be expected to
recur.” Friends of the Earth, 528 U.S. at 190. Instead
of the City making it “absolutely clear” it has stopped
enforcement activities, the record shows ongoing en-
forcement.

The parties diverge substantially on how to char-
acterize the degree of enforcement after Martin was
issued in September 2018. The City argued in its
briefing and at oral argument that it has largely com-
plied with Martin, noting the 2019 amendment to an
anti-camping ordinance, that citations were issued
“sparingly” in 2019, and in particular it says it issued
only two citations during the late evening and early
morning since Martin. The City supports its petition
with a declaration from a City police officer stating
“[i]t is the regular practice of every officer I know of
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on this department to enforce these Ordinances spar-
ingly and in recognition of the different circumstances
we encounter.” As for Plaintiffs, they offered evidence
showing enforcement continued after Martin such
that class members received citations and exclusion
orders for camping or sleeping and were prosecuted
for criminal trespass between the point the lawsuit
was filed and the close of discovery.

Although the record does show the rate of enforce-
ment of the various ordinances decreased since Mar-
tin, even accepting the City’s position the evidence is
undisputed that enforcement continued.* It is plainly
inaccurate for the City to claim all enforcement
ceased. The ongoing enforcement activities establish
the City did not meet its “formidable burden” of show-
ing the challenged activities will not recur. Friends of

13- The City also argues “there was no evidence that anyone was
ever cited for the simple act of sleeping in a City park” after Mar-
tin. But the citation issued to Dolores Nevin in late December
2019 pursuant to the City’s “criminal trespass” ordinance in-
cluded a narrative explaining, “[dJuring an area check of River-
side Park, Dolores Nevin was found sleeping during closed hours.
Nevin, who has been warned in the past, was issued a citation
for Trespass on City Property.” (emphasis added). And on Sep-
tember 11, 2019, Grants Pass Police Officer Jason McGinnis is-
sued citations to Debra Blake and Carla Thomas for being in Riv-
erside Park at approximately 7:30 a.m. with sleeping bags and
belongings spread around themselves. The citation given to
Debra Blake, a named plaintiff, identified the offense as “Crimi-
nal Trespass on City Property.” Debra Blake was later convicted
of that offense and fined. Other individuals cited for camping in
a city park in 2019 include class members: Gail Laine, William
Stroh, Dawn Schmidt, Cristina Trejo, Kellie Parker, Colleen
Bannon, Amanda Sirnio, and Michael and Louana Ellis.
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the Earth, 528 U.S. at 190. The City’s mootness argu-
ment fails.™

The City’s other jurisdictional argument is that
Plaintiffs’ claims are not redressable. According to
the City, any possible relief intrudes inappropriately
upon matters of policy best left to executive and legis-
lative discretion. We disagree. Consistent with Mar-
tin, the district court granted limited relief enjoining
enforcement of a few municipal ordinances at certain
times, in certain places, against certain persons.
None of the cases cited by the City credibly support its
argument that the district court injunction over-
stepped the judiciary’s limited authority under the
Constitution. Contrary to the City’s position, enjoin-
ing enforcement of a few municipal ordinances aimed
at involuntarily homeless persons cannot credibly be
compared to an injunction seeking to require the fed-
eral government to “phase out fossil fuel emissions
and draw down excess atmospheric CO2.” Juliana v.
United States, 947 F.3d 1159, 1164-65 (9th Cir. 2020).
The relief sought by Plaintiffs was redressable within

14 Mootness was also considered during the Martin litigation.
See Bell v. City of Boise, 709 F.3d 890, 898, 900-01 (9th Cir. 2013).
The City of Boise argued that a combination of an amended def-
inition of “camping” in the ordinance and a “Special Order,” pro-
hibiting police officers from enforcing the ordinances when a per-
son is on public property and there is no available overnight shel-
ter, mooted the case. Id. at 894-95. We rejected the argument
that the change to the definition of “camping” rendered the case
moot because “[m]ere clarification of the Camping Ordinance
does not address the central concerns of the Plaintiffs’ Eighth
Amendment claims”—that the ordinance “effectively criminal-
ized their status as homeless individuals.” Id. at 898 n.12. And
we held the adoption of a “Special Order” did not moot the case
because the Special Order was not a legislative enactment, and
as such it “could be easily abandoned or altered in the future.”
Id. at 901.
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the limits of Article III. See Renee v. Duncan, 686 F.3d
1002, 1013 (9th Cir. 2012) (holding a plaintiff’s burden
to demonstrate redressability is “relatively modest”)
(citation omitted).

Finally, we raise sua sponte the possibility that
the death of class representative Debra Blake while
this matter was on the appeal has jurisdictional sig-
nificance. Cf. Fort Bend Cty. v. Davis, 139 S. Ct.
1843, 1849 (2019) (holding courts must raise issues of
subject matter jurisdiction sua sponte). We hold
Blake’s death does not moot the class’s claims as to all
challenged ordinances except possibly the anti-sleep-
ing ordinance. As to that ordinance, we remand to al-
low the district court the opportunity to substitute a
class representative in Blake’s stead.

With respect to the park exclusion, criminal tres-
pass, and anti-camping ordinances, the surviving
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class representatives, Gloria Johnson' and John Lo-
gan,'® have standing in their own right. Although

15 The dissent suggests Gloria Johnson does not have standing

to challenge the park exclusion and criminal trespass ordi-
nances. Dissent 71-72. The dissent concedes, however, Johnson
has standing to challenge the anti-camping ordinances, GPMC
5.61.030, 6.46.090. But the dissent does not provide a meaning-
ful explanation why it draws this distinction between the ordi-
nances that work in concert. It is true Johnson has not received
a park exclusion order and has not been charged with criminal
trespass in the second degree. However, there is little doubt that
her continued camping in parks would lead to a park exclusion
order and, eventually, criminal trespass charges. Johnson is po-
sitioned to bring a pre-enforcement challenge against the park
exclusion and criminal trespass ordinances, because they will be
used against her given the undisputed fact that she remains in-
voluntarily homeless in Grants Pass. She established a credible
threat of future enforcement under the anticamping ordinances
which creates a credible threat of future enforcement under the
park exclusion and criminal trespass ordinances.

16 The dissent claims John Logan has not established standing.
Dissent 69-71. During the course of this case, Logan submitted
two declarations. At the class certification stage, his declaration
stated he “lived out of [his] truck on the streets in Grants Pass
for about 4 years.” During that time, he was “awakened by City
of Grants Pass police officer and told that I cannot sleep in my
truck anywhere in the city and ordered to move on.” To avoid
those encounters, Logan “usually sleep[s] in [his] truck just out-
side the Grants Pass city limits.” However, Logan stated “[i]f
there was some place in the city where [he] could legally sleep in
[his] truck, [he] would because it would save valuable gas money
and avoid . . . having to constantly move.” Logan also explained
he has “met dozens, if not hundreds, of homeless people in Grants
Pass” over the years who had been ticketed, fined, arrested, and
criminally prosecuted “for living outside.” At summary judg-
ment, Logan submitted a declaration stating he is “currently in-
voluntarily homeless in Grants Pass and sleeping in [his] truck
at night at a rest stop North of Grants Pass.” He stated he “can-
not sleep in the City of Grants Pass for fear that [he] will be
awakened, ticketed, fined, moved along, trespassed and charged



32a

they live in their cars, they risk enforcement under all
the same ordinances as Blake and the class (with the
exception of the anti-sleeping ordinance, GPMC
5.61.020, which cannot be violated by sleeping in a
car) and have standing in their own right as to all or-
dinances except GPMC 5.61.020.

With respect to the anti-sleeping ordinance, the
law is less clear. Debra Blake is the only class repre-
sentative who had standing in her own right to chal-
lenge the anti-sleeping ordinance. Under cases such
as Sosna v. Iowa, 419 U.S. 393, 401 (1975), and
Franks v. Bowman Transportation Co., Inc., 424 U.S.
747 (1976), a class representative may pursue the live
claims of a properly certified class—without the need
to remand for substitution of a new representative!’—

with Criminal Trespass.” The dissent reads this evidence as in-
dicating Logan failed to “provide[] any facts to establish” that he
is likely to be issued a citation under the challenged ordinances.
Dissent 70. We do not agree. The undisputed facts establish
Logan is involuntarily homeless. When he slept in Grants Pass,
he was awoken by police officers and ordered to move. His per-
sonal knowledge was that involuntarily homeless individuals in
Grants Pass often are cited under the challenged ordinances and
Grants Pass continues to enforce the challenged ordinances.
And, but for the challenged ordinances, Logan would sleep in the
city. Therefore, as the district court found, it is sufficiently likely
Logan would be issued a citation that Logan’s standing is estab-
lished. That is especially true given the Supreme Court’s in-
struction that a plaintiff need not wait for “an actual arrest, pros-
ecution, or other enforcement action” before “challenging [a]
law.” Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158
(2014). Finally, even if Logan had not demonstrated standing,
the dissent’s analysis regarding Logan is irrelevant because this
case could proceed solely based on the standing established by
Gloria Johnson and the class. See Bates v. United Parcel Seruv.,
Inc., 511 F.3d at 985 (9th Cir. 2007) (en banc).

17 See Sosna, 419 U.S. at 403 (“[W]e believe that the test of Rule
23(a) is met.”); id. at 416-17 (White, J., dissenting) (“It is claimed
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even after his own claims become moot, provided that
several requirements are met.'® See Bates v. United
Parcel Serv., Inc., 511 F.3d 974, 987-88 (9th Cir. 2007)
(en banc). If Debra Blake’s challenge to the anti-sleep-
ing ordinance became moot before she passed away,
she could have continued to pursue the challenge on
behalf of the class under the doctrine of Sosna. But
we have not found any case applying Sosna and
Franks to a situation such as this, in which the death
of a representative causes a class to be unrepresented
as to part (but not all) of a claim. The parties did not
brief this issue and no precedent indicates whether
this raises a jurisdictional question, which would de-
prive us of authority to review the merits of the anti-
sleeping ordinance challenge, or a matter of Federal
Rule of Civil Procedure 23, which might not.

that the certified class supplies the necessary adverse parties for
a continuing case or controversy . . . The Court cites no authority
for this retrospective decision as to the adequacy of representa-
tion which seems to focus on the competence of counsel rather
than a party plaintiff who is a representative member of the
class. At the very least, the case should be remanded to the Dis-
trict Court.”).

18 The class must be properly certified, see Franks, 424 U.S. at
755-56, or the representative must be appealing denial of class
certification. See United States Parole Comm’n v. Geraghty, 445
U.S. 388, 404 (1980). The class representative must be a member
of the class with standing to sue at the time certification is
granted or denied. See Sosna, 419 U.S. at 403. The unnamed
class members must still have a live interest in the matter
throughout the duration of the litigation. See Franks, 424 U.S.
at 755. And the court must be satisfied that the named repre-
sentative will adequately pursue the interests of the class even
though their own interest has expired. See Sosna, 419 U.S. at
403.
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Because Plaintiffs have not moved to substitute a
class representative pursuant to Federal Rule of Ap-
pellate Procedure 43(a) or identified a representative
who could be substituted, because no party has ad-
dressed this question in briefing, and because we are
not certain of our jurisdiction to consider the chal-
lenge to the anti-sleeping ordinance, we think it ap-
propriate to vacate summary judgment as to the anti-
sleeping ordinance and remand to determine whether
a substitute representative is available as to that
challenge alone. See Cobell v. Jewell, 802 F.3d 12, 23-
24 (D.C. Cir. 2015) (discussing substitution of a party
during appeal). Substitution of a class representative
may significantly aid in the resolution of the issues in
this case. Remand will not cause significant delay be-
cause, as we explain below, remand is otherwise re-
quired so that the injunction can be modified. In the
absence of briefing or precedent regarding this ques-
tion, we do not decide whether this limitation is juris-
dictional or whether it arises from operation of Rule
23.

We therefore hold the surviving class representa-
tives at a minimum have standing to challenge every
ordinance except the anti-sleeping ordinance. As to
the anti-sleeping ordinance, we vacate summary judg-
ment and remand for the district court to consider in
the first instance whether an adequate class repre-
sentative, such as class member Dolores Nevin, exists
who may be substituted.

B.

The City’s next argument is the district court
erred in certifying the class. We “review a district
court’s order granting class certification for abuse of
discretion, but give the district court ‘noticeably more
deference when reviewing a grant of class certification
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than when reviewing a denial.” Patel v. Facebook,
Inc., 932 F.3d 1264, 1275 (9th Cir. 2019) (internal ci-
tation omitted) (quoting Just Film, Inc. v. Buono, 847
F.3d 1108, 1115 (9th Cir. 2017)). Factual findings un-
derlying class certification are reviewed for clear er-
ror. Parsons v. Ryan, 754 F.3d 657, 673 (9th Cir.
2014).

A member of a class may sue as a representative
party if the member satisfies Federal Rule of Civil
Procedure 23(a)’s four prerequisites: numerosity, com-
monality, typicality, and adequacy of representation.
Fed. R. Civ. P. 23(a); Mazza v. Am. Honda Motor Co.,
Inc., 666 F.3d 581, 588 (9th Cir. 2012). Assessing
these requirements involves “rigorous analysis” of the
evidence. Wal-Mart Stores, Inc. v. Dukes, 564 U.S.
338, 351 (2011) (quoting Gen. Tel. Co. of the Sw. v.
Falcon, 457 U.S. 147, 161 (1982)).

If the initial requirements of Rule 23(a) are met,
a putative class representative must also show the
class falls into one of three categories under Rule
23(b). Plaintiffs brought this suit under Rule 23(b)(2),
seeking injunctive or declaratory relief based on the
City having “acted or refused to act on grounds that
apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropri-
ate respecting the class as a whole.” Fed. R. Civ. P.
23(b)(2).

The district court found the Rule 23(a) require-
ments satisfied and certified a class under Rule
23(b)(2). The City’s arguments against this class cer-
tification are obscure. It appears the City’s argument
is that class certification was an abuse of discretion
because the holding of Martin can only be applied af-
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ter an individualized inquiry of each alleged involun-
tarily homeless person’s access to shelter.'® The City
appears to suggest the need for individualized inquiry
defeats numerosity, commonality, and typicality.
While we acknowledge the Martin litigation was not a
class action, nothing in that decision precluded class
actions.?’ And based on the record in this case, the dis-
trict court did not err by finding Plaintiffs satisfied the
requirements of Rule 23 such that a class could be cer-
tified.

To satisfy the numerosity requirement a proposed
class must be “so numerous that joinder of all mem-
bers is impracticable.” Fed. R. Civ. P. 23(a)(1). For
purposes of this requirement, “impracticability’ does
not mean ‘impossibility,” but only the difficulty or in-
convenience of joining all members of the class.” Har-
ris v. Palm Springs Alpine Ests., Inc., 329 F.2d 909,
913-14 (9th Cir. 1964) (quotation omitted). There is
no specific number of class members required. See
Gen. Tel. Co. of the Nw., Inc. v. EEOC, 446 U.S. 318,
330 (1980). However, proposed classes of less than fif-
teen are too small while classes of more than sixty are

¥ There is no reason to believe the putative class members are
voluntarily homeless. To the contrary, at least 13 class members
submitted declarations to the district court indicating that they
are involuntarily homeless.

20 Other courts have certified similar classes. See e.g., Lehr v.

City of Sacramento, 259 F.R.D. 479 (E.D. Cal. 2009) (addressing
numerosity, commonality, and typicality for homeless persons in
Sacramento); Joyce v. City & Cty. of S.F., 1994 WL 443464 (N.D.
Cal. Aug. 4, 1994), dismissed as moot, 87 F.3d 1320 (9th Cir.
1996) (finding typicality despite some differences among home-
less class members); Pottinger v. City of Miami, 720 F. Supp. 955,
960 (S.D. Fla. 1989) (certifying a class of homeless persons).
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sufficiently large. Harik v. Cal. Teachers Ass’n, 326
F.3d 1042, 1051-52 (9th Cir. 2003).

When the district court certified the class on Au-
gust 7, 2019, it found there were at least 600 homeless
persons in the City based on the 2018 and 2019 PIT
counts conducted by UCAN. The City does not iden-
tify how this finding was clearly erroneous. In fact,
the City affirmatively indicated to Plaintiffs prior to
the class certification order that the number of home-
less persons residing in Grants Pass for the past 7
years was “unknown.” Further, the only guidance of-
fered by the City regarding a specific number of class
members came long after the class was certified. A
City police officer claimed in a declaration that he was
“aware of less than fifty individuals total who do not
have access to any shelter” in the City. The officer
admitted, however, it “would be extremely difficult to
accurately estimate the population of people who are
homeless in Grants Pass regardless of the definition
used.”

The officer’s guess of “less than fifty” homeless
persons is inconsistent with the general understand-
ing that PIT counts routinely undercount homeless
persons. See Martin, 920 F.3d at 604 (“It is widely
recognized that a one-night point in time count will
undercount the homeless population.”) (internal quo-
tation marks omitted). But even accepting the of-
ficer’s assessment that there were approximately fifty
homeless persons in the City, the numerosity require-
ment is satisfied. Joining approximately fifty persons
might be impracticable and especially so under the
facts here because homeless persons obviously lack a
fixed address and likely have no reliable means of
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communications.?’ At the very least, the district court
did not abuse its discretion in concluding the numer-
osity requirement was met.

A class satisfies Rule 23’s commonality require-
ment if there is at least one question of fact or law
common to the class. Wang v. Chinese Daily News,
Inc., 737 F.3d 538, 544 (9th Cir. 2013). The Supreme
Court has said the word “question” in Rule 23(a)(2) is
a misnomer: “What matters to class certification . . . is
not the raising of common ‘questions’—even in

21 Moreover, there is a well-documented correlation between
physical and mental illness and homelessness. See, e.g., Sara K.
Rankin, Punishing Homelessness, 22 N. CRIM. L. REv. 99, 105
(2019) (“Psychiatric disorders affect at least 30 to 40 percent of
all people experiencing homelessness.”); Stefan Gutwinski et al.,
The prevalence of mental disorders among homeless people in
high-income countries: An updated systematic review and meta-
regression analysis, 18(8) PLOS MED. 1, 14 (Aug. 23, 2021), (“Our
third main finding was high prevalence rates for treatable men-
tal illnesses, with 1 in 8 homeless individuals having either ma-
jor depression (12.6%) or schizophrenia spectrum disorders
(12.4%). This represents a high rate of schizophrenia spectrum
disorders among homeless people, and a very large excess com-
pared to the 12-month prevalence in the general population,
which for schizophrenia is estimated around 0.7% in high-income
countries.”); Greg A. Greenberg & Robert A. Rosenheck, Jail In-
carceration, Homelessness, and Mental Health: A National
Study, 59 PSYCHIATRIC SERVS. 170, 170 (2008) (“Homeless indi-
viduals may also be more likely to have health conditions . . . Se-
vere mental illness is also more prevalent among homeless peo-
ple than in the general population.”); CTR. FOR DISEASE CONTROL
& PREVENTION, HOMELESSNESS AS A PUBLIC HEALTH LAW ISSUE:
SELECTED RESOURCES (Mar. 2, 2017) (“Homelessness is closely
connected to declines in physical and mental health; homeless
persons experience high rates of health problems such as HIV
infection, alcohol and drug abuse, mental illness, tuberculosis,
and other conditions.”).
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droves—but rather, the capacity of a class-wide pro-
ceeding to generate common answers apt to drive the
resolution of the litigation.” Wal-Mart, 564 U.S. at
350 (quoting Richard A. Nagareda, Class Certification
in the Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97,
132 (2009)) (emphasis and omission in original)).
“[Cllass members’ claims [must] ‘depend upon a com-
mon contention’ such that ‘determination of its truth
or falsity will resolve an issue that is central to the
validity of each [claim] in one stroke.” Mazza, 666
F.3d at 588 (quoting Wal-Mart, 564 U.S. at 350).

As correctly identified by the district court, Plain-
tiffs’ claims present at least one question and answer
common to the class: “whether [the City’s] custom,
pattern, and practice of enforcing anti-camping ordi-
nances, anti-sleeping ordinances, and criminal tres-
pass laws . . . against involuntarily homeless individ-
uals violates the Eighth Amendment of the Constitu-
tion.” An answer on this question resolved a crucial
aspect of the claims shared by all class members.

The City argues the commonality requirement
was not met because some class members might have
alternative options for housing, or might have the
means to acquire their own shelter.”? But this argu-
ment misunderstands the class definition. Pursuant

2 The dissent adapts the City’s argument that enforcement of
the anticamping ordinances depends on individual circum-
stances and is therefore not capable of resolution on a common
basis. Dissent 77-79. That misunderstands how the present
class was structured. The dissent attempts to reframe the com-
mon question as a very general inquiry. It appears the dissent
interprets the question whether an Eighth Amendment violation
must be determined by an individualized inquiry as whether
each individual is “involuntarily homeless.” To assess that, a



40a

to the class definition, the class includes only involun-
tarily homeless persons.?® Individuals who have shel-
ter or the means to acquire their own shelter simply

court would have to conduct an individualized inquiry and deter-
mine if an individual was “involuntarily homeless.” But that is
not the common question in this case. Rather, the question is
whether the City’s enforcement of the anti-camping ordinances
against all involuntarily homeless individuals violates the
Eighth Amendment. This question is capable of common resolu-
tion on a prospective class-wide basis, as the record establishes.

28 The dissent argues this created a prohibited “fail safe” class.
That is erroneous. As noted in a recent en banc decision, “a ‘fail
safe’ class ... is defined to include only those individuals who
were injured by the allegedly unlawful conduct.” Olean Whole-
sale Grocery Coop., Inc. v. Bumble Bee Foods LLC, 31 F.4th 651,
669 n.14 (9th Cir. 2022) (en banc). Such classes are prohibited
“because a class member either wins or, by virtue of losing, is
defined out of the class and is therefore not bound by the judg-
ment.” Id. See also Ruiz Torres v. Mercer Canyons Inc., 835 F.3d
1125, 1138 (9th Cir. 2016) (noting a fail safe class “is one that is
defined so narrowly as to preclude[ ] membership unless the lia-
bility of the defendant is established”). No such class is present
here. The class was defined, in relevant part, as “[a]ll involun-
tarily homeless individuals living in Grants Pass.” Membership
in that class has no connection to the success of the underlying
claims. Put differently, the class would have consisted of exactly
the same population whether Grants Pass won or lost on the mer-
its. The obvious illustration of this is the class population would
not change if a court determined the anticamping ordinance vio-
lated the Eighth Amendment while the antisleeping ordinance
did not. In that situation, class members would not be “defined
out of the class.” Olean, 31 F.4th at 669 n.14 (citation omitted).
Rather, class members would be “bound by the judgment” re-
garding the anti-sleeping ordinance. Id. In any event, the dis-
sent’s concerns regarding individualized determinations are best
made when the City attempts to enforce its ordinances. Cf.
McArdle v. City of Ocala, 519 F. Supp. 3d 1045, 1052 (M.D. Fla.
2021) (requiring that officers inquire into the availability of shel-
ter space before an arrest could be made for violation of the City’s
“open lodging” ordinance). Ifit is determined at the enforcement
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are never class members.?* Because we find there ex-
isted at least one question of law or fact common to
the class, the district court did not abuse its discretion
in concluding commonality was satisfied.

Typicality asks whether “the claims or defenses of
the representative parties are typical” of the class.
Fed. R. Civ. P. 23(a)(3). Typicality is a “permissive
standard[].” Staton v. Boeing Co., 327 F.3d 938, 957
(9th Cir. 2003) (citation omitted). It “refers to the na-
ture of the claim or defense of the class representative,
and not to the specific facts from which it arose or the
relief sought.” Parsons, 754 F.3d at 685 (citation omit-
ted).

The class representatives’ claims and defenses are
typical of the class in that they are homeless persons
who claim that the City cannot enforce the challenged
ordinances against them when they have no shelter.
The defenses that apply to class representatives and
class members are identical. The claims of class rep-
resentatives and class members are similar, except
that some class representatives live in vehicles while
other class members may live on streets or in parks,
not vehicles. This does not defeat typicality. The class

stage that a homeless individual has access to shelter, then they
do not benefit from the injunction and may be cited or prosecuted
under the anti-camping ordinances. Moreover, as we noted
above, several classes of homeless individuals have been certified
in the past. See supra note 20.

24 We do not, as the dissent contends, “suggest[ ] that the class
definition requires only an involuntary lack of access to regular
or permanent shelter to qualify as ‘involuntarily homeless.” Dis-
sent 84. It is unclear where the dissent finds this in the opinion.
To be clear: A person with access to temporary shelter is not in-
voluntarily homeless unless and until they no longer have access
to shelter.
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representatives with vehicles may violate the chal-
lenged ordinances in a different manner than some
class members—i.e., by sleeping in their vehicle, ra-
ther than on the ground. But they challenge the same
ordinances under the same constitutional provisions
as other class members. Cf. Staton, 327 F.3d at 957
(“[R]lepresentative claims are ‘typical’ if they are rea-
sonably coextensive with those of absent class mem-
bers; they need not be substantially identical.”) (cita-
tion omitted). The district court did not abuse its dis-
cretion in finding the typicality requirement met.

The City does not present any other arguments
regarding class certification, such as the propriety of
certifying the class as an injunctive class under Rule
23(b)(2). We do not make arguments for parties and
the arguments raised by the City regarding class cer-
tification fail.

C.

Having rejected the City’s jurisdictional argu-
ments, as well as its arguments regarding class certi-
fication, the merits can be addressed. The City’s mer-
its arguments regarding the Cruel and Unusual Pun-
ishment Clause take two forms. First, the City argues
its system of imposing civil fines cannot be challenged
as violating the Cruel and Unusual Clause because
that clause provides protection only in criminal pro-
ceedings, after an individual has been convicted. That
is incorrect. Second, the City argues Martin does not
protect homeless persons from being cited under the
City’s amended anti-camping ordinance which prohib-
its use of any bedding or similar protection from the
elements. The City appears to have conceded it can-
not cite homeless persons merely for sleeping in public
but the City maintains it is entitled to cite individuals
for the use of rudimentary bedding supplies, such as
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a blanket, pillow, or sleeping bag “for bedding pur-
poses.” See GPMC 5.61.010(B). Again, the City is in-
correct. Here, we focus exclusively on the anti-camp-
ing ordinances.

According to the City, citing individuals under the
anticamping ordinances cannot violate the Cruel and
Unusual Punishment Clause because citations under
the ordinances are civil and civil citations are “cate-
gorically not ‘punishment’ under the Eight Amend-
ment.”” The City explains “the simple act of issuing a
civil citation with a court date [has never] been found
to be unconstitutional ‘punishment’ under the Eighth
Amendment.” While not entirely clear, the City ap-
pears to be arguing the Cruel and Unusual Punish-
ment Clause provides no protection from citations cat-
egorized as “civil” by a governmental authority.?

% This position is in significant tension with the City’s actions

taken immediately after Martin was issued. As noted earlier,
the City amended its anti-camping ordinance “in direct response
to Martin v. Boise” to allow for “the act of ‘sleeping” in City parks.
If the City believed Martin has no impact on civil ordinances, it
is unclear why the City believed a curative “response” to Martin

was necessary.

26 The primary support for this contention is Ingraham v.
Wright, 430 U.S. 651 (1977). In Ingraham, the Supreme Court
addressed whether the Cruel and Unusual Punishment Clause
was implicated by corporal punishment in public schools. The
Court stated the Cruel and Unusual Punishment Clause limits
“the criminal process in three ways: First, it limits the kinds of
punishment that can be imposed on those convicted of crimes;
second, it proscribes punishment grossly disproportionate to the
severity of the crime; and third, it imposes substantive limits on
what can be made criminal and punished as such.” Id. at 667.
The Court interpreted the challenge to corporal punishment as,
in effect, asserting arguments under only the first or second lim-
itation. That is, the challenge was whether “the paddling of
schoolchildren” was a permissible amount or type of punishment.
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Plaintiffs’ focus on civil citations does involve an
extra step from the normal Cruel and Unusual Clause
analysis and the analysis of Martin. Usually, claims
under the Cruel and Unusual Clause involve straight-
forward criminal charges. For example, the situation
in Martin involved homeless persons allegedly violat-
ing criminal ordinances and the opinion identified its
analysis as focusing on the “criminal” nature of the
charges over ten times. 920 F.3d at 617. Here, the
City has adopted a slightly more circuitous approach
than simply establishing violation of its ordinances as
criminal offenses. Instead, the City issues civil cita-
tions under the ordinances. If an individual violates
the ordinances twice, she can be issued a park exclu-
sion order. And if the individual is found in a park
after issuance of the park exclusion order, she is cited
for criminal trespass. See O.R.S. 164.245 (criminal
trespass in the second degree). Multiple City police
officers explained in their depositions this sequence
was the standard protocol. The holding in Martin can-
not be so easily evaded.

Martin held the Cruel and Unusual Punishment
clause “prohibits the imposition of criminal penalties

Id. at 668. The Ingraham decision involved no analysis or dis-
cussion of the third limitation, i.e., the “substantive limits on
what can be made criminal.” Id. at 667. Thus, it was in the con-
text of evaluating the amount or type of punishment that Ingra-
ham stated “Eighth Amendment scrutiny is appropriate only af-
ter the State has complied with the constitutional guarantees
traditionally associated with criminal prosecutions.” Id. at 671
n.40. When, as here, plaintiffs are raising challenges to the “sub-
stantive limits on what can be made criminal,” Ingraham does
not prohibit a challenge before a criminal conviction. See Martin,
920 F.3d at 614 (“Ingraham did not hold that a plaintiff challeng-
ing the state’s power to criminalize a particular status or conduct
in the first instance, as the plaintiffs in this case do, must first
be convicted.”).
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for sitting, sleeping, or lying outside on public prop-
erty for homeless individuals who cannot obtain shel-
ter.” 920 F.3d at 616. A local government cannot
avoid this ruling by issuing civil citations that, later,
become criminal offenses. A recent decision by the en
banc Fourth Circuit illustrates how the Cruel and Un-
usual Punishment Clause looks to the eventual crim-
inal penalty, even if there are preliminary civil steps.

The disputes in Manning v. Caldwell for City of
Roanoke, 930 F.3d 264 (4th Cir. 2019) (en banc) arose
from a Virginia law which allowed a state court to is-
sue a civil order identifying an individual as a “habit-
ual drunkard.” Id. at 268. Once labeled a “habitual
drunkard,” the individual was “subject to incarcera-
tion for the mere possession of or attempt to possess
alcohol, or for being drunk in public.” Id. at 269. A
group of homeless alcoholics filed suit claiming,
among other theories, the “habitual drunkard”
scheme violated the Cruel and Unusual Punishment
Clause. In the plaintiffs’ view, the scheme resulted in
criminal prosecutions based on their “status,” i.e., al-
coholism. See id. at 281.

Using reasoning very similar to that in Martin,
the Fourth Circuit found the statutory scheme uncon-
stitutional because it provided punishment based on
the plaintiffs’ status. Of particular relevance here,
the Fourth Circuit reasoned the fact that Virginia’s
“scheme operatel[d] in two steps” did not change the
analysis. Id. at 283. Issuing a civil order first, fol-
lowed by a criminal charge, was a “two-pronged stat-
utory scheme” potentially “less direct” than straight-
forwardly criminalizing the status of alcohol addic-
tion. Id. But the scheme remained unconstitutional
because it “effectively criminalize[d] an illness.” Id.
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The fact that Virginia “civilly brands alcoholics as ‘ha-
bitual drunkards’ before prosecuting them for invol-
untary manifestations of their illness does nothing to
cure the unconstitutionality of this statutory scheme.”

Id.

The same reasoning applies here. The anti-camp-
ing ordinances prohibit Plaintiffs from engaging in ac-
tivity they cannot avoid. The civil citations issued for
behavior Plaintiffs cannot avoid are then followed by
a civil park exclusion order and, eventually, prosecu-
tions for criminal trespass. Imposing a few extra
steps before criminalizing the very acts Martin explic-
itly says cannot be criminalized does not cure the anti-
camping ordinances’ Eighth Amendment infirmity.

The City offers a second way to evade the holding
in Martin. According to the City, it revised its anti-
camping ordinances to allow homeless persons to
sleep in City parks. However, the City’s argument re-
garding the revised anticamping ordinance is an illu-
sion. The amended ordinance continues to prohibit
homeless persons from using “bedding, sleeping bag,
or other material used for bedding purposes,” or using
stoves, lighting fires, or erecting structures of any
kind. GPMC 5.61.010. The City claims homeless per-
sons are free to sleep in City parks, but only without
items necessary to facilitate sleeping outdoors.?”

2T The Grants Pass ordinance does not specifically define “bed-

ding” but courts give the words of a statute or ordinance their
“ordinary, contemporary, common meaning” absent an indica-
tion to the contrary from the legislature. See Williams v. Taylor,
529 U.S. 420, 431 (2000) (citation omitted). The Oxford English
Dictionary defines “bedding” as “[a] collective term for the arti-
cles which compose a bed.” OXFORD ENGLISH DICTIONARY. And
“bed” is defined as “a place for sleeping.” MERRIAM-WEBSTER
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The discrepancy between sleeping without bed-
ding materials, which is permitted under the anti-
camping ordinances, and sleeping with bedding,
which is not, is intended to distinguish the anti-camp-
ing ordinances from Martin and the two Supreme
Court precedents underlying Martin, Robinson v. Cal-
ifornia, 370 U.S. 660 (1962), and Powell v. Texas, 392
U.S. 514 (1968). Under those cases, a person may not
be prosecuted for conduct that is involuntary or the
product of a “status.” See Martin, 920 F.3d at 617 (ci-
tation omitted). The City accordingly argues that
sleeping is involuntary conduct for a homeless person,
but that homeless persons can choose to sleep without
bedding materials and therefore can be prosecuted for
sleeping with bedding.

In its order granting summary judgment, the dis-
trict court correctly concluded the anti-camping ordi-
nances violated the Cruel and Unusual Punishment
Clause to the extent they prohibited homeless persons
from “taking necessary minimal measures to keep
themselves warm and dry while sleeping when there
are no alternative forms of shelter available.” The
only plausible reading of Martin is that it applies to
the act of “sleeping” in public, including articles nec-
essary to facilitate sleep. In fact, Martin expressed
concern regarding a citation given to a woman who
had been found sleeping on the ground, wrapped in
blankets. 920 F.3d at 618. Martin noted that citation
as an example of the anti-camping ordinance being
“enforced against homeless individuals who take even
the most rudimentary precautions to protect them-
selves from the elements.” Id. Martin deemed such

COLLEGIATE DICTIONARY 108 (11th ed.). The City’s effort to dis-
sociate the use of bedding from the act of sleeping or protection
from the elements is nonsensical.
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enforcement unconstitutional. Id. It follows that the
City cannot enforce its anti-camping ordinances to the
extent they prohibit “the most rudimentary precau-
tions” a homeless person might take against the ele-
ments.” The City’s position that it is entitled to en-
force a complete prohibition on “bedding, sleeping bag,
or other material used for bedding purposes” is incor-
rect.

The dissent claims we have misread Martin by
“completely disregard[ing] the Powell opinions on
which Martin relied, which make unmistakably clear
that an individualized showing of involuntariness is
required.” Dissent 82. The dissent concedes that pur-
suant to Martin, the City cannot impose criminal pen-
alties on involuntarily homeless individuals for sit-
ting, sleeping, or lying outside on public property.
Dissent 62. Thus, our purported “complete disregard|
1” for Martin is not regarding the central holding that
local governments may not criminalize involuntary
conduct. Rather, the dissent believes, based on its in-
terpretation of the Supreme Court opinions underly-
ing Martin, that the Eighth Amendment provides only
“a case-specific affirmative defense” that can never be
litigated on a class basis. Dissent 59. To reach this
counterintuitive conclusion, the dissent reads limita-
tions into Robinson, Powell, and Martin that are non-
existent.

In Robinson, the Supreme Court struck down, un-
der the Eighth Amendment, a California law that

28 Grants Pass is cold in the winter. The evidence in the record

establishes that homeless persons in Grants Pass have struggled
against frostbite. Faced with spending every minute of the day
and night outdoors, the choice to use rudimentary protection of
bedding to protect against snow, frost, or rain is not volitional; it
is a life-preserving imperative.
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made “it a criminal offense for a person to ‘be addicted
to the use of narcotics.” Robinson, 370 U.S. at 666.
The law was unconstitutional, the Court explained,
because it rendered the defendant “continuously
guilty of this offense, whether or not he has ever used
or possessed any narcotics within the State.” Id.

Six years later, in Powell, the Court divided 4-1-4
over whether Texas violated the Eighth Amendment
under Robinson by prosecuting an alcoholic for public
drunkenness. In a plurality opinion, Justice Marshall
upheld the conviction of Leroy Powell on the ground
that he was not punished on the basis of his status as
an alcoholic, but rather for the actus reus of being
drunk in public. Powell, 392 U.S. at 535. Four jus-
tices dissented, in an opinion by Justice Fortas, on the
ground that the findings made by the trial judge—
that Powell was a chronic alcoholic who could not re-
sist the impulse to drink—compelled the conclusion
that Powell’s prosecution violated the Eighth Amend-
ment because Powell could not avoid breaking the
law. Id. at 569-70 (Fortas, J., dissenting). dJustice
White concurred in the judgment. He stressed, “[i]f it
cannot be a crime to have an irresistible compulsion
to use narcotics, I do not see how it can constitution-
ally be a crime to yield to such a compulsion.” Id. at
549 (White, J., concurring). However, the reason for
Justice White’s concurrence was that he felt Powell
failed to prove his status as an alcoholic compelled
him to violate the law by appearing in public. Id. at
553 (White, J., concurring).

Pursuant to Marks v. United States, 430 U.S. 188
(1977), the narrowest position which gained the sup-
port of five justices is treated as the holding of the
Court. In identifying that position, Martin held: “five
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Justices [in Powell] gleaned from Robinson the princi-
ple that ‘that the Eighth Amendment prohibits the
state from punishing an involuntary act or condition
if it is the unavoidable consequence of one’s status or
being.” Martin, 920 F.3d at 616 (quoting Jones, 443
F.3d at 1135). Martin did not—as the dissent al-
leges—hold that Powell’s “controlling opinion was
Justice White’s concurrence.” Dissent 60. See id., 920
F.3d at 616-17. It would have violated the rule of
Marks to adopt portions of Justice White’s concur-
rence that did not receive the support of five justices.
The dissent claims Justice White’s concurrence re-
quires that the individual claiming a status must
prove the status compels the individual to violate the
law—here, that each homeless individual must prove
their status as an involuntarily homeless person to
avoid prosecution.? Dissent 59-63. The dissent

» The dissent’s attempt to create a governing holding out of
Justice White’s concurrence is erroneous. By citing a word or two
out of context in the Powell dissenting opinion (e.g., “constitu-
tional defense”) our dissenting colleague argues both Justice
White and the dissenting justices in Powell agreed any person
subject to prosecution has, at most, “a case-specific affirmative
‘defense.” Dissent 59-60, 77. We disagree. Though status was
litigated as a defense in the context of Leroy Powell’s prosecu-
tion, no opinion in Powell held status may be raised only as a
defense. The Powell plurality noted trial court evidence that
Leroy Powell was an alcoholic, but that opinion contains no indi-
cation “status” may only be invoked as “a case-specific affirma-
tive ‘defense.” As for Justice White, the opening paragraph of his
concurrence indicates he was primarily concerned not with how
a status must be invoked but with the fact that certain statuses
should be beyond the reach of the criminal law:

If it cannot be a crime to have an irresistible compulsion
to use narcotics, I do not see how it can constitutionally
be a crime to yield to such a compulsion. Punishing an
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claims this renders class action litigation inappropri-
ate. But no opinion in either Powell or Martin dis-
cussed the propriety of litigating the constitutionality
of such criminal statutes by way of a class action.*

The law that the dissent purports to unearth in
Justice White’s concurrence is not the “narrowest
ground” which received the support of five justices.
No opinion in Powell or Martin supports the dissent’s
assertion that Powell offers exclusively an “affirma-

addict for using drugs convicts for addiction under a dif-
ferent name. Distinguishing between the two crimes is
like forbidding criminal conviction for being sick with flu
or epilepsy but permitting punishment for running a fe-
ver or having a convulsion. Unless Robinson is to be
abandoned, the use of narcotics by an addict must be be-
yond the reach of the criminal law. Similarly, the chronic
alcoholic with an irresistible urge to consume alcohol
should not be punishable for drinking or for being drunk.

Powell, 392 U.S. at 548-49 (White, dJ., concurring) (internal cita-
tion omitted). Finally, neither the remainder of Justice White’s
concurrence nor the dissenting opinion explicitly indicates one’s
status may only be invoked as a defense. Rather, Justice White
and the dissenters simply agreed that, if Powell’s status made
his public intoxication involuntary, he could not be prosecuted.
There is no conceivable way to interpret Martin as adopting our
dissenting colleague’s position that one’s status must be invoked
as a defense. But even assuming the burden must be placed on
the party wishing to invoke a status, the class representatives
established there is no genuine dispute of material fact they have
the relevant status of being involuntarily homeless.

30 Federal courts have certified classes of homeless plaintiffs in
the past, see supra note 20, which counsels against the City’s and
the dissent’s position that such classes are impermissible under
Rule 23.
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tive ‘defense™ that cannot be litigated in a class ac-
tion.?! Dissent 59, 77. Although the dissent might pre-
fer that these principles find support in the controlling
law, they do not. We thus do not misread Martin by
failing to apply the principles found solely in Justice
White’s concurrence. Rather, we adhere to the narrow
holding of Martin adopting the narrowest ground
shared by five justices in Powell: a person cannot be
prosecuted for involuntary conduct if it is an unavoid-
able consequence of one’s status.

In addition to erecting an absolute bar to class lit-
igation of this sort, the dissent would also impose ar-
tificial limitations on claims brought pursuant to Mar-
tin. The dissent concedes Gloria Johnson has stand-
ing to bring individual challenges to most of the City’s
ordinances. But the dissent then speculates that Glo-
ria Johnson may, in fact, not be involuntarily home-
less in the City. The dissent would insist that Gloria
Johnson, for example, leave the City to camp illegally
on federal or state lands, provide the court an account-

31 As noted above, Martin did not hold homeless persons bear
the burden of demonstrating they are involuntarily homeless.
See supra note 29. Because the record plainly demonstrates
Plaintiffs are involuntarily homeless, there similarly is no reason
for us to determine what showing would be required. We note,
however, that some district courts have addressed circumstances
in which the question of burden was somewhat relevant. See,
e.g., McArdle, 519 F. Supp. 3d at 1052 (requiring, based in part
on Martin, that officers inquire into the availability of shelter
space before making an arrest for violation of the City’s “open
lodging” ordinance); Butcher v. City of Marysville, 2019 WL
918203, at *7 (E.D. Cal. Feb. 25, 2019) (holding plaintiffs failed
to make the “threshold showing” of pleading that there was no
shelter capacity and that they had no other housing at the time
of enforcement).
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ing of her finances and employment history, and indi-
cate with specificity where she lived before she lost
her job and her home. Dissent 85-88. There, of course,
exists no law or rule requiring a homeless person to
do any of these things. Gloria Johnson has adequately
demonstrated that there is no available shelter in
Grants Pass and that she is involuntarily homeless.

The undisputed evidence establishes Gloria John-
son is involuntarily homeless and there is undisputed
evidence showing many other individuals in similar
situations. It is undisputed that there are at least
around 50 involuntarily homeless persons in Grants
Pass, and PIT counts, which Martin relied on to estab-
lish the number of homeless persons in Boise, re-
vealed more than 600. See Martin, 920 F.3d at 604.
It is undisputed that there is no secular shelter space
available to adults. Many class members, including
the class representatives, have sworn they are home-
less and the City has not contested those declarations.
The dissent claims this showing is not enough, imply-
ing that Plaintiffs must meet an extremely high
standard to show they are involuntarily homeless.
Even viewed in the light most favorable to the City,
there is no dispute of material fact that the City is
home to many involuntarily homeless individuals, in-
cluding the class representatives. In fact, neither the
City nor the dissent has demonstrated there is even
one voluntarily homeless individual living in the
City.** In light of the undisputed facts in the record

32 The dissent claims we have “shifted the burden to the City to
establish the voluntariness of the behavior targeted by the ordi-
nances.” Dissent 87 n.13 (emphasis omitted). To the contrary,
as we have explained, we do not decide who would bear such a
burden because undisputed evidence demonstrates Plaintiffs are
involuntarily homeless. Rather, without deciding who would
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underlying the district court’s summary judgment rul-
ing that show Plaintiffs are involuntarily homeless,
and the complete absence of evidence that Plaintiffs
are voluntarily homeless, we agree with the district
court that Plaintiffs such as Gloria Johnson are not
voluntarily homeless and that the anti-camping ordi-
nances are unconstitutional as applied to them unless
there is some place, such as shelter, they can lawfully
sleep.®

bear such a burden if involuntariness were subject to serious dis-
pute, we note Plaintiffs have demonstrated involuntariness and
there is no evidence in the record showing any class member has
adequate alternative shelter.

33 Following Martin, several district courts have held that the
government may evict or punish sleeping in public in some loca-
tions, provided there are other lawful places within the jurisdic-
tion for involuntarily homeless individuals to sleep. See, e.g.,
Shipp v. Schaaf, 379 F. Supp. 3d 1033, 1037 (N.D. Cal. 2019)
(“However, even assuming (as Plaintiffs do) that [eviction from a
homeless encampment by citation or arrest] might occur, re-
maining at a particular encampment on public property is not
conduct protected by Martin, especially where the closure is tem-
porary in nature.”); Aitken v. City of Aberdeen, 393 F. Supp. 3d
1075, 1082 (W.D. Wash. 2019) (“Martin does not limit the City’s
ability to evict homeless individuals from particular public
places.”); Gomes v. Cty. of Kauai, 481 F. Supp. 3d 1104, 1109 (D.
Haw. 2020) (holding the County of Kauai could prohibit sleeping
in a public park because it had not prohibited sleeping on other
public lands); Miralle v. City of Oakland, 2018 WL 6199929, at
*2 (N.D. Cal. Nov. 28, 2018) (holding the City could clear out a
specific homeless encampment because “Martin does not estab-
lish a constitutional right to occupy public property indefinitely
at Plaintiffs’ option™); Le Van Hung v. Schaaf, 2019 WL 1779584,
at *5 (N.D. Cal. Apr. 23, 2019) (holding Martin does not “create
a right for homeless residents to occupy indefinitely any public
space of their choosing”). Because the City has not established
any realistically available place within the jurisdiction for invol-
untarily homeless individuals to sleep we need not decide
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Our holding that the City’s interpretation of the
anticamping ordinances is counter to Martin is not to
be interpreted to hold that the anti-camping ordi-
nances were properly enjoined in their entirety. Be-
yond prohibiting bedding, the ordinances also prohibit
the use of stoves or fires, as well as the erection of any
structures. The record has not established the fire,
stove, and structure prohibitions deprive homeless
persons of sleep or “the most rudimentary precau-
tions” against the elements.?® Moreover, the record
does not explain the City’s interest in these prohibi-
tions.** Consistent with Martin, these prohibitions
may or may not be permissible. On remand, the dis-
trict court will be required to craft a narrower injunc-
tion recognizing Plaintiffs’ limited right to protection
against the elements, as well as limitations when a
shelter bed is available.?

whether alternate outdoor space would be sufficient under Mar-
tin. The district court may consider this issue on remand, if it is
germane to do so.

34 The dissent claims we establish “the right to use (at least) a
tent.” Dissent 89 n.15. This assertion is obviously false. The
district court’s holding that the City may still “ban the use of
tents in public parks” remains undisturbed by our opinion.

3 The dissent asserts, “it is hard to deny that Martin has ‘gen-

erate[d] dire practical consequences for the hundreds of local gov-
ernments within our jurisdiction, and for the millions of people
that reside therein.” Dissent 92 (quoting Martin, 920 F.3d at 594
(M. Smith, J., dissenting from denial of rehearing en banc)) (mod-
ification in original). There are no facts in the record to establish
that Martin has generated “dire” consequences for the City. Our
review of this case is governed only by the evidence contained in
the record.

36 The district court enjoined the park exclusion ordinance in
its entirety. The parties do not address this in their appellate
briefing but, on remand, the district court should consider nar-
rowing this portion as well because the park exclusion ordinance
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D.

The district court concluded the fines imposed un-
der the anti-sleeping and anti-camping ordinances vi-
olated the Eighth Amendment’s prohibition on exces-
sive fines. A central portion of the district court’s
analysis regarding these fines was that they were
based on conduct “beyond what the City may consti-
tutionally punish.” With this in mind, the district
court noted “[a]lny fine [would be] excessive” for the
conduct at issue.

The City presents no meaningful argument on ap-
peal regarding the excessive fines issue. As for Plain-
tiffs, they argue the fines at issue were properly
deemed excessive because they were imposed for “en-
gaging in involuntary, unavoidable life sustaining
acts.” The permanent injunction will result in no class
member being fined for engaging in such protected ac-
tivity. Because no fines will be imposed for protected
activity, there is no need for us to address whether hy-
pothetical fines would be excessive.

E.

The final issue is whether Plaintiffs properly pled
their challenge to the park exclusion appeals ordi-
nance. GPMC 6.46.355. That ordinance provided a
mechanism whereby an individual who received an
exclusion order could appeal to the City Council. Sub-
sequent to the district court’s order, the City amended
its park exclusion appeals ordinance. Therefore, the
district court’s determination the previous ordinance
violated Plaintiffs’ procedural due process rights has
no prospective relevance. Because of this, we need not

presumably may be enforced against Plaintiffs who engage in
prohibited activity unrelated to their status as homeless persons.
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decide if Plaintiffs adequately pled their challenge to
the previous ordinance.

II1.

We affirm the district court’s ruling that the City
of Grants Pass cannot, consistent with the Eighth
Amendment, enforce its anti-camping ordinances
against homeless persons for the mere act of sleeping
outside with rudimentary protection from the ele-
ments, or for sleeping in their car at night, when there
is no other place in the City for them to go. On re-
mand, however, the district court must narrow its in-
junction to enjoin only those portions of the anti-
camping ordinances that prohibit conduct protected
by Martin and this opinion. In particular, the district
court should narrow its injunction to the anti-camping
ordinances and enjoin enforcement of those ordi-
nances only against involuntarily homeless person for
engaging in conduct necessary to protect themselves
from the elements when there is no shelter space
available. Finally, the district court on remand
should consider whether there is an adequate repre-
sentative who may be substituted for Debra Blake.

We are careful to note that, as in Martin, our de-
cision is narrow. As in Martin, we hold simply that it
is “unconstitutional to [punish] simply sleeping some-
where in public if one has nowhere else to do so.” Mar-
tin, 920 F.3d at 590 (Berzon, J., concurring in denial
of rehearing en banc). Our decision reaches beyond
Martin slightly. We hold, where Martin did not, that
class certification is not categorically impermissible in
cases such as this, that “sleeping” in the context of
Martin includes sleeping with rudimentary forms of
protection from the elements, and that Martin applies
to civil citations where, as here, the civil and criminal
punishments are closely intertwined. Our decision
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does not address a regime of purely civil infractions,
nor does it prohibit the City from attempting other so-
lutions to the homelessness issue.

AFFIRMED IN PART, VACATED IN PART, AND
REMANDED.
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COLLINS, Circuit Judge, dissenting:

In Martin v. City of Boise, 920 F.3d 584 (9th Cir.
2019), we held that “the Eighth Amendment’s prohi-
bition on cruel and unusual punishment bars a city
from prosecuting people criminally for sleeping out-
side on public property when those people have no
home or other shelter to go to.” Id. at 603. Even as-
suming that Martin remains good law, today’s deci-
sion—which both misreads and greatly expands Mar-
tin’s holding—is egregiously wrong. To make things
worse, the majority opinion then combines its gross
misreading of Martin with a flagrant disregard of set-
tled class-certification principles. The end result of
this amalgamation of error is that the majority vali-
dates the core aspects of the district court’s extraordi-
nary injunction in this case, which effectively requires
the City of Grants Pass to allow all but one of its pub-
lic parks to be used as homeless encampments.’ I re-
spectfully dissent.

I

Because our opinion in Martin frames the issues
here, I begin with a detailed overview of that decision
before turning to the facts of the case before us.

A

In Martin, six individuals sued the City of Boise,
Idaho, under 42 U.S.C. § 1983, alleging that the City

! The majority’s decision is all the more troubling because, in
truth, the foundation on which it is built is deeply flawed: Martin
seriously misconstrued the Eighth Amendment and the Supreme
Court’s caselaw construing it. See infra at 90-92. But I am
bound by Martin, and—unlike the majority—I faithfully apply it
here.
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had violated their Eighth Amendment rights in en-
forcing two ordinances that respectively barred, inter
alia, (1) camping in public spaces and (2) sleeping in
public places without permission. 920 F.3d at 603-04,
606. All six plaintiffs had been convicted of violating
at least one of the ordinances, id. at 606, but we held
that claims for retrospective relief based on those con-
victions were barred by the doctrine of Heck v.
Humphrey, 512 U.S. 477 (1994). See Martin, 920 F.3d
at 611-12 (noting that, under Heck, a § 1983 action
may not be maintained if success in the suit would
necessarily show the invalidity of the plaintiff’s crim-
inal conviction, unless that conviction has already
been set aside or invalidated). What remained, after
application of the Heck bar, were the claims for retro-
spective relief asserted by two plaintiffs (Robert Mar-
tin and Pamela Hawkes) in connection with citations
they had received that did not result in convictions,
and the claims for prospective injunctive and declara-
tory relief asserted by Martin and one additional
plaintiff (Robert Anderson). Id. at 604, 610, 613—15;
see also id. at 618-20 (Owens, J., dissenting in part)
(dissenting from the majority’s holding that the pro-
spective relief claims survived Heck). On the merits
of those three plaintiffs’ Eighth Amendment claims,
the Martin panel held that the district court had erred
in granting summary judgment for the City. Id. at
615-18.

Although the text of the Eighth Amendment’s
Cruel and Unusual Punishments Clause states only
that “cruel and unusual punishments” shall not be “in-
flicted,” U.S. CONST., amend. VIII (emphasis added),
the Martin panel nonetheless held that the Clause
“places substantive limits” on the government’s abil-
ity to criminalize “sitting, sleeping, or lying outside on
public property,” 920 F.3d at 615-16. In reaching this
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conclusion, the Martin panel placed dispositive reli-
ance on the Supreme Court’s decisions in Robinson v.
California, 370 U.S. 660 (1962), and Powell v. Texas,
392 U.S. 514 (1968). I therefore briefly review those
two decisions before returning to Martin.

Robinson held that a California law that made “it
a criminal offense for a person to ‘be addicted to the
use of narcotics,” 370 U.S. at 660 (quoting CAL.
HEALTH & SAFETY CODE § 11721 (1957 ed.)), and that
did so “even though [the person] has never touched
any narcotic drug within the State or been guilty of
any irregular behavior there, inflicts a cruel and unu-
sual punishment in violation of the Fourteenth
Amendment,” id. at 667. The California statute, the
Court emphasized, made the “status’ of narcotic ad-
diction a criminal offense,” regardless of whether the
defendant had “ever used or possessed any narcotics
within the State” or had “been guilty of any antisocial
behavior there.” Id. at 666 (emphasis added).

In Powell, a fractured Supreme Court rejected
Powell’s challenge to his conviction, under a Texas
statute, for being “found in a state of intoxication in
any public place.” 392 U.S. at 517 (quoting TEX. PE-
NAL CODE art. 477 (1952)). A four-Justice plurality
distinguished Robinson on the ground that, because
Powell “was convicted, not for being a chronic alco-
holic, but for being in public while drunk on a partic-
ular occasion,” Texas had “not sought to punish a
mere status, as California did in Robinson.” Id. at 532
(plurality). The plurality held that Robinson did not
address, much less establish, that “certain conduct
cannot constitutionally be punished because it is, in
some sense, ‘involuntary’ or ‘occasioned by a compul-
sion.” Id. at 533 (emphasis added).
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Justice White concurred in the judgment on the
narrower ground that Powell had failed to establish
the “prerequisites to the possible invocation of the
Eighth Amendment,” which would have required him
to “satisfactorily show|[] that it was not feasible for
him to have made arrangements to prevent his being
in public when drunk and that his extreme drunken-
ness sufficiently deprived him of his faculties on the
occasion in issue.” Id. at 552 (White, dJ., concurring).
And because, in Justice White’s view, the Eighth
Amendment at most provided a case-specific affirma-
tive “defense” to application of the statute, id. at 552
n.4, he agreed that the Texas statute was “constitu-
tional insofar as it authorizes a police officer to arrest
any seriously intoxicated person when he is encoun-
tered in a public place,” id. at 554 n.5 (emphasis
added). Emphasizing that Powell himself “did not
show that his conviction offended the Constitution”
and that Powell had “made no showing that he was
unable to stay off the streets on the night in question,”
Justice White concurred in the majority’s affirmance
of Powell’s conviction. Id. at 554 (emphasis added).

The four dissenting Justices in Powell agreed that
the Texas statute “differ[ed] from that in Robinson”
inasmuch as it “covers more than a mere status.” 392
U.S. at 567 (Fortas, dJ., dissenting). There was, as the
dissenters noted, “no challenge here to the validity of
public intoxication statutes in general or to the Texas
public intoxication statute in particular.” Id. at 558.
Indeed, the dissenters agreed that, in the ordinary
case “when the State proves such [public] presence in
a state of intoxication, this will be sufficient for con-
viction, and the punishment prescribed by the State
may, of course, be validly imposed.” Id. at 569. In-
stead, the dissenters concluded that the application of
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the statute to Powell was unconstitutional “on the oc-
casion in question” in light of the Texas trial court’s
findings about Powell’s inability to control his condi-
tion. Id. at 568 n.31 (emphasis added). Those findings
concerning Powell’s “constitutional defense,” the dis-
senters concluded, established that Powell “was pow-
erless to avoid drinking” and “that, once intoxicated,
he could not prevent himself from appearing in public
places.” Id. at 558, 568; see also id. at 525 (plurality)
(describing the elements of the “constitutional de-
fense” that Powell sought to have the Court recog-
nize).

While acknowledging that the plurality in Powell
had “interpretled] Robinson as precluding only the
criminalization of ‘status,” not of ‘involuntary’ con-
duct,” the Martin panel held that the controlling opin-
ion was Justice White’s concurrence. 920 F.3d at 616.
As I have noted, Justice White concluded that the
Texas statute against public drunkenness could con-
stitutionally be applied, even to an alcoholic, if the de-
fendant failed to “satisfactorily show|[] that it was not
feasible for him to have made arrangements to pre-
vent his being in public when drunk and that his ex-
treme drunkenness sufficiently deprived him of his
faculties on the occasion in issue.” Powell, 392 U.S. at
552 (White, dJ., concurring).? Under Marks v. United
States, 430 U.S. 188 (1977), this narrower reasoning

2 Justice White, however, did not resolve the further question
of whether, if such a showing had been made, the Eighth Amend-
ment would have been violated. He stated that the Eighth
Amendment “might bar conviction” in such circumstances, but
he found it “unnecessary” to decide whether that “novel construc-
tion of that Amendment” was ultimately correct. 392 U.S. at
552-53 & n.4 (emphasis added).
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given by Justice White for joining the Powell major-
ity’s judgment upholding the conviction constitutes
the Court’s holding in that case. See id. at 193 (“When
a fragmented Court decides a case and no single ra-
tionale explaining the result enjoys the assent of five
Justices, ‘the holding of the Court may be viewed as
that position taken by those Members who concurred
in the judgments on the narrowest grounds.” (citation
omitted)); see also United States v. Moore, 486 F.2d
1139, 1151 (D.C. Cir. 1973) (en banc) (Wilkey, J., con-
curring) (concluding that the judgment in Powell
rested on the overlap in the views of “four members of
the Court” who held that Powell’s acts of public drunk-
enness “were punishable without question” and the
view of Justice White that Powell’s acts “were punish-
able so long as the acts had not been proved to be the
product of an established irresistible compulsion”).

The Martin panel quoted dicta in Justice White’s
concurrence suggesting that, if the defendant could
make the requisite “showing” that “resisting drunken-
ness is impossible and that avoiding public places
when intoxicated is also impossible,” then the Texas
statute “[a]s applied” to such persons might violate
“the Eighth Amendment.” 920 F.3d at 616 (quoting
Powell, 392 U.S. at 551 (White, J., concurring)). These
dicta, Martin noted, overlapped with similar state-
ments in the dissenting opinion in Powell, and from
those two opinions, the Martin panel derived the prop-
osition that “five Justices” had endorsed the view that
“the Eighth Amendment prohibits the state from pun-
ishing an involuntary act or condition if it is the una-
voidable consequence of one’s status or being.” Id. (ci-
tation omitted). Applying that principle, Martin held
that “the Eighth Amendment prohibits the imposition
of criminal penalties for sitting, sleeping, or lying out-
side on public property for homeless individuals who
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”

cannot obtain shelter.” Id. Because “human beings
are biologically compelled to rest, whether by sitting,
lying, or sleeping,” Martin held that prohibitions on
such activities in public cannot be applied to those
who simply have “no option of sleeping indoors.” Id.
at 617.

The Martin panel emphasized that its “holding is
a narrow one.” Id. Martin recognized that, if there
are sufficient available shelter beds for all homeless
persons within a jurisdiction, then of course there can
be no Eighth Amendment impediment to enforcing
laws against sleeping and camping in public, because
those persons engaging in such activities cannot be
said to have “no option of sleeping indoors.” Id. But
“so long as there is a greater number of homeless in-
dividuals in a jurisdiction than the number of availa-
ble beds in shelters, the jurisdiction cannot prosecute
homeless individuals for involuntarily sitting, lying,
and sleeping in public.” Id. (simplified) (emphasis
added). Consistent with Justice White’s concurrence,
the Martin panel emphasized that, in determining
whether the defendant was being punished for con-
duct that was “involuntary and inseparable from sta-
tus,” id. (citation omitted), the specific individual cir-
cumstances of the defendant must be considered.
Thus, Martin explained, the panel’s “holding does not
cover individuals who do have access to adequate tem-
porary shelter, whether because they have the means
to pay for it or because it is realistically available to
them for free, but who choose not to use it.” Id. at 617
n.8. But Martin held that, where it is shown that
homeless persons “do not have a single place where
they can lawfully be,” an ordinance against sleeping
or camping in public, “as applied to them, effectively
punish[es] them for something for which they may not
be convicted under the Eighth Amendment.” Id. at
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617 (simplified). Concluding that the remaining
plaintiffs had “demonstrated a genuine issue of mate-
rial fact” as to their lack of any access to indoor shel-
ter, Martin reversed the district court’s grant of sum-
mary judgment to the City. Id. at 617 n.9; see also id.
at 617-18.

B

With that backdrop in place, I turn to the specific
facts of this case.

In the operative Third Amended Complaint,
named Plaintiffs Debra Blake, Gloria Johnson, and
John Logan sought to represent a putative class of “all
involuntarily homeless people living in Grants Pass,
Oregon” in pursuing a variety of claims under 42
U.S.C. § 1983 against the City of Grants Pass. In par-
ticular, they asserted that the following three sections
of the Grants Pass Municipal Code (“GPMC”), which
generally prohibited sleeping and camping in public,
violated the Eighth Amendment’s Cruel and Unusual
Punishments Clause and its Excessive Fines Clause:

5.61.020 Sleeping on Sidewalks, Streets,
Alleys, or Within Doorways Prohibited

A. No person may sleep on public sidewalks,
streets, or alleyways at any time as a matter of
individual and public safety.

B. No person may sleep in any pedestrian or
vehicular entrance to public or private prop-
erty abutting a public sidewalk.

C. In addition to any other remedy provided
by law, any person found in violation of this
section may be immediately removed from the
premises.
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5.61.030 Camping Prohibited

No person may occupy a campsite in or upon
any sidewalk, street, alley, lane, public right of
way, park, bench, or any other publicly owned
property or under any bridge or viaduct, [sub-
ject to specified exceptions].?

6.46.090 Camping in Parks

A. It is unlawful for any person to camp, as
defined in GPMC Title 5, within the bounda-
ries of the City parks.

B. Overnight parking of vehicles shall be un-
lawful. For the purposes of this section, any-
one who parks or leaves a vehicle parked for
two consecutive hours or who remains within
one of the parks as herein defined for purposes
of camping as defined in this section for two
consecutive hours, without permission from
the City Council, between the hours of mid-
night and 6:00 a.m. shall be considered in vio-
lation of this Chapter.

Plaintiffs’ complaint also challenged the following
“park exclusion” ordinance as a violation of their
“Eighth and Fourteenth Amendment rights”:

6.46.350 Temporary Exclusion from City
Park Properties

An individual may be issued a written exclu-
sion order by a police officer of the Public
Safety Department barring said individual
from all City Park properties for a period of 30

3 The definition of “campsite” for purposes of GPMC 5.61.030
includes using a “vehicle” as a temporary place to live. See
GPMC 5.61.010(B).
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days, if within a one-year period the individ-
ual:

A. Isissued 2 or more citations for violat-
ing regulations related to City park prop-
erties, or

B. Is issued one or more citations for vio-
lating any state law(s) while on City park
property.*

In an August 2019 order, the district court certi-
fied a class seeking declaratory and injunctive relief
with respect to Plaintiffs’ Eighth Amendment claims,
pursuant to Federal Rule of Civil Procedure 23(b)(2).?
As defined in the court’s order, the class consists of
“la]ll involuntarily homeless individuals living in
Grants Pass, Oregon, including homeless individuals

4 This latter ordinance was amended in September 2020 to
read as follows:

An individual may be issued a written exclusion order by
a police officer of the Public Safety Department barring
said individual from a City park for a period of 30 days,
if within a one-year period the individual:

A. Is issued two or more citations in the same City
park for violating regulations related to City park
properties, or

B. Is issued one or more citations for violating any
state law(s) while on City park property.

The foregoing exclusion order shall only apply to the par-
ticular City park in which the offending conduct under
6.46.350(A) or 6.46.350(B) occurred.

5 At the time that the district court certified the class, the op-
erative complaint was the Second Amended Complaint. That
complaint was materially comparable to the Third Amended
Complaint, with the exception that it did not mention the park-
exclusion ordinance or seek injunctive relief with respect to it.
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who sometimes sleep outside city limits to avoid har-
assment and punishment by Defendant as addressed
in this lawsuit.”

After the parties filed cross-motions for summary
judgment, the district court in July 2020 granted
Plaintiffs’ motion in relevant part and denied the
City’s motion. The district court held that, under
Martin, the City’s enforcement of the above-described
ordinances violated the Cruel and Unusual Punish-
ments Clause. The court further held that, for similar
reasons, the ordinances imposed excessive fines in vi-
olation of the Eighth Amendment’s Excessive Fines
Clause.

After Plaintiffs voluntarily dismissed those
claims as to which summary judgment had been de-
nied to both sides, the district court entered final judg-
ment declaring that the City’s enforcement of the anti-
camping and anti-sleeping ordinances (GPMC
§§ 5.61.020, 5.61.030, 6.46.090) violates “the Eighth
Amendment prohibition against cruel and unusual
punishment” and its “prohibition against excessive
fines.” Nonetheless, the court’s final injunctive relief
did not prohibit all enforcement of these provisions.
Enforcement of § 5.61.020 (the anti-sleeping ordi-
nance) was not enjoined at all. The City was enjoined
from enforcing the anti-camping ordinances (GPMC
§§ 5.61.030 and 6.46.090) “without first giving a per-
son a warning of at least 24 hours before enforce-
ment.” It was further enjoined from enforcing those
ordinances, and a related ordinance against criminal
trespass on city property, in all but one City park dur-
ing specified evening and overnight hours, which var-
ied depending upon the time of year. Finally, the City
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was enjoined from enforcing the park-exclusion ordi-
nance.®

The City timely appealed from that judgment and
from the district court’s subsequent award of attor-
neys’ fees.

II

Before turning to the merits, I first address the
question of our jurisdiction under Article III of the
Constitution. Plains Com. Bank v. Long Family Land
& Cattle Co., 554 U.S. 316, 324 (2008) (holding that
courts “bear an independent obligation to assure
[them]selves that jurisdiction is proper before pro-
ceeding to the merits”).

“In limiting the judicial power to ‘Cases’ and ‘Con-
troversies,” Article III of the Constitution restricts it
to the traditional role of Anglo-American courts,
which is to redress or prevent actual or imminently
threatened injury to persons caused by private or offi-
cial violation of law.” Summers v. Earth Island Inst.,
555 U.S. 488, 492 (2009). “The doctrine of standing is
one of several doctrines that reflect this fundamental
limitation,” and in the context of a request for prospec-

6 The district court’s summary judgment order and judgment
also declared that a separate ordinance (GPMC § 6.46.355),
which addressed the procedures for appealing park-exclusion or-
ders under § 6.46.350, failed to provide sufficient procedural due
process. The parties dispute whether this claim was adequately
raised and reached below, but as the majority notes, this claim
for purely prospective relief has been mooted by the City’s sub-
sequent amendment of § 6.46.355 in a way that removes the fea-
tures that had led to its invalidation. See Opin. at 55. Accord-
ingly, this aspect of the district court’s judgment should be va-
cated and remanded with instructions to dismiss as moot Plain-
tiffs’ challenge to § 6.46.355.
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tive injunctive or declaratory relief, that doctrine re-
quires a plaintiff to “show that he is under threat of
suffering ‘injury in fact’ that is concrete and particu-
larized; the threat must be actual and imminent, not
conjectural or hypothetical; it must be fairly traceable
to the challenged action of the defendant; and it must
be likely that a favorable judicial decision will prevent
or redress the injury.” Id. at 493. The requirement to
show an actual threat of imminent injury-in-fact in or-
der to obtain prospective relief is a demanding one:
the Supreme Court has “repeatedly reiterated that
threatened injury must be certainly impending to con-
stitute injury in fact, and that allegations of possible

future injury are not sufficient.” Clapper v. Amnesty
Int’l USA, 568 U.S. 398, 409 (2013) (simplified).

As “an indispensable part of the plaintiff’s case,”
each of these elements of Article III standing “must be
supported in the same way as any other matter on
which the plaintiff bears the burden of proof, i.e., with
the manner and degree of evidence required at the
successive stages of the litigation.” Lujan v. Defenders
of Wildlife, 504 U.S. 555, 561 (1992). Because, as in
Lujan, this case arises from a grant of summary judg-
ment, the question is whether, in seeking summary
judgment, Plaintiffs “set forth’ by affidavit or other
evidence ‘specific facts™ in support of each element of
standing. Id. (citation omitted). Moreover, “standing
is not dispensed in gross,” and therefore “a plaintiff
must demonstrate standing for each claim he seeks to
press.” DaimlerChrysler Corp. v. Cuno, 547 U.S. 332,
352-53 (2006) (emphasis added) (citation omitted).

Plaintiffs’ operative complaint named three indi-
vidual plaintiffs as class representatives (John Logan,
Gloria Johnson, and Debra Blake), and we have juris-
diction to address the merits of a particular claim if
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any one of them sufficiently established Article III
standing as to that claim. See Secretary of the Interior
v. California, 464 U.S. 312, 319 n.3 (1984) (“Since the
State of California clearly does have standing, we
need not address the standing of the other [plaintiffs],
whose position here is identical to the State’s.”); see
also Bates v. United Parcel Service, Inc., 511 F.3d 974,
985 (9th Cir. 2007) (en banc) (“In a class action, stand-
ing is satisfied if at least one named plaintiff meets
the requirements.”). Accordingly, I address the show-
ing made by each named Plaintiff in support of sum-
mary judgment.

In my view, Plaintiff John Logan failed to estab-
lish that he has standing to challenge any of the ordi-
nances in question. In support of his motion for sum-
mary judgment, Logan submitted a half-page declara-
tion stating, in conclusory fashion, that he is “involun-
tarily homeless in Grants Pass,” but that he is “sleep-
ing in [his] truck at night at a rest stop North of
Grants Pass.” He asserted that he “cannot sleep in
the City of Grants Pass for fear that [he] will be awak-
ened, ticketed, fined, moved along, trespassed[,] and
charged with Criminal Trespass.” Logan also previ-
ously submitted two declarations in support of his
class certification motion. In them, Logan stated that
he has been homeless in Grants Pass for nearly seven
of the last 10 years; that there have been occasions in
the past in which police in Grants Pass have awak-
ened him in his car and instructed him to move on;
and that he now generally sleeps in his truck outside
of Grants Pass. Logan has made no showing that,
over the seven years that he has been homeless, he
has ever been issued a citation for violating the chal-
lenged ordinances, nor has he provided any facts to
establish either that the threat of such a citation is
“certainly impending” or that “there is a substantial
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risk” that he may be issued a citation. Susan B. An-
thony List v. Driehaus, 573 U.S. 149, 158 (2014) (cita-
tion and internal quotation marks omitted). At best,
his declarations suggest that he would prefer to sleep
in his truck within the City limits rather than outside
them, and that he is subjectively deterred from doing
so due to the City’s ordinances. But such “[a]llega-
tions of a subjective ‘chill’ are not an adequate substi-
tute for a claim of specific present objective harm or a
threat of specific future harm.” Laird v. Tatum, 408
U.S. 1, 13-14 (1972). Nor has Logan provided any
facts that would show that he has any actual intention
or plans to stay overnight in the City. See Lopez v.
Candaele, 630 F.3d 775, 787 (9th Cir. 2010) (“[W]e
have concluded that pre-enforcement plaintiffs who
failed to allege a concrete intent to violate the chal-
lenged law could not establish a credible threat of en-
forcement.”). Even if his declarations could be gener-
ously construed as asserting an intention to stay in
the City at some future point, “[s]uch ‘some day’ inten-
tions—without any description of concrete plans, or
indeed even any specification of when the some day
will be—do not support a finding of the ‘actual or im-
minent’ injury that [the Court’s] cases require.”
Lujan, 504 U.S. at 564; cf. Driehaus, 573 U.S. at 161
(permitting pre-enforcement challenge against ordi-
nance regulating election-related speech where plain-
tiffs’ allegations identified “specific statements they
intend[ed] to make in future election cycles”). And,
contrary to what the majority suggests, see Opin. at
30-31 n.16, Logan’s vaguely described knowledge
about what has happened to other people cannot es-
tablish his standing. Accordingly, Logan failed to
carry his burden to establish standing for the prospec-
tive relief he seeks.
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By contrast, Plaintiff Gloria Johnson made a suf-
ficient showing that she has standing to challenge the
general anticamping ordinance, GPMC § 5.61.030,
and the parks anticamping ordinance, GPMC
§ 6.46.090. Although Johnson’s earlier declaration in
support of class certification stated that she “often”
sleeps in her van outside the City limits, she also
stated that she “continue/s/ to live without shelter in
Grants Pass” and that, consequently, “[a]t any time, I
could be arrested, ticketed, fined, and prosecuted for
sleeping outside in my van or for covering myself with
a blanket to stay warm” (emphasis added). Her dec-
laration also recounts “dozens of occasions” in which
the anti-camping ordinances have been enforced
against her, either by instructions to “move along” or,
in one instance, by issuance of a citation for violating
the parks anti-camping ordinance, GPMC § 6.46.090.
Because Johnson presented facts showing that she
continues to violate the anti-camping ordinances and
that, in light of past enforcement, she faces a credible
threat of future enforcement, she has standing to chal-
lenge those ordinances. Lujan, 504 U.S. at 564. John-
son, however, presented no facts that would establish
standing to challenge either the anti-sleeping ordi-
nance (which, unlike the anticamping ordinances,
does not apply to sleeping in a vehicle), the park-ex-
clusion ordinance, or the criminal trespass ordinance.’

" The majority concludes that Johnson’s standing to challenge
the anticamping ordinances necessarily establishes her standing
to challenge the park-exclusion and criminal-trespass ordi-
nances. See Opin. at 30 n.15. But as the district court explained,
the undisputed evidence concerning Grants Pass’s enforcement
policies established that “Grants Pass first issues fines for viola-
tions and then either issues a trespass order or excludes persons
from all parks before a person is charged with misdemeanor crim-
inal trespass” (emphasis added). Although Johnson’s continued
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Debra Blake sufficiently established her stand-
ing, both in connection with the class certification mo-
tion and the summary judgment motion. Although
she was actually living in temporary housing at the
time she submitted her declarations in support of
class certification in March and June 2019, she ex-
plained that that temporary housing would soon ex-
pire; that she would become homeless in Grants Pass
again; and that she would therefore again be subject
to being “arrested, ticketed and prosecuted for sleep-
ing outside or for covering myself with a blanket to
stay warm.” And, as her declaration at summary
judgment showed, that is exactly what happened: in
September 2019, she was cited for sleeping in the park
in violation of GPMC § 6.46.090, convicted, and fined.
Her declarations also confirmed that Blake’s persis-
tence in sleeping and camping in a variety of places in
Grants Pass had also resulted in a park-exclusion or-
der (which she successfully appealed), and in citations
for violation of the anti-sleeping ordinance, GPMC

intention to sleep in her vehicle in Grants Pass gives her stand-
ing to challenge the anti-camping ordinances, Johnson has
wholly failed to plead any facts to show, inter alia, that she in-
tends to engage in the further conduct that might expose her to
a “credible threat” of prosecution under the park-exclusion or
criminal trespass ordinances. Driehaus, 573 U.S. at 159 (citation
omitted). Johnson’s declaration states that she has been home-
less in Grants Pass for three years, but it does not contend that
she has ever been issued, or threatened with issuance of, a tres-
pass order, a park-exclusion order, or a criminal trespass charge
or that she has “an intention to engage in a course of conduct”
that would lead to such an order or charge. Id. (citation omitted).
Because “standing is not dispensed in gross,” see DaimlerChrys-
ler, 547 U.S. at 353 (citation omitted), Johnson must separately
establish her standing with respect to each ordinance, and she
has failed to do so with respect to the park-exclusion and crimi-
nal-trespass ordinances.
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§ 5.61.020 (for sleeping in an alley), and for criminal
trespass on City property. Based on this showing, I
conclude that Blake established standing to challenge
each of the ordinances at issue in the district court’s
judgment.

However, Blake subsequently passed away dur-
ing this litigation, as her counsel noted in a letter to
this court submitted under Federal Rule of Appellate
Procedure 43(a). Because the only relief she sought
was prospective declaratory and injunctive relief,
Blake’s death moots her claims. King v. County of Los
Angeles, 885 F.3d 548, 553, 559 (9th Cir. 2018). And
because, as explained earlier, Blake was the only
named Plaintiff who established standing with re-
spect to the anti-sleeping, park-exclusion, and crimi-
nal trespass ordinances that are the subject of the dis-
trict court’s classwide judgment, her death raises the
question whether we consequently lack jurisdiction
over those additional claims. Under Sosna v. Iowa,
419 U.S. 393 (1975), the answer to that question
would appear to be no. Blake established her stand-
ing at the time that the class was certified and, as a
result, “[w]lhen the District Court certified the propri-
ety of the class action, the class of unnamed persons
described in the certification acquired a legal status
separate from the interest asserted by [Blake].” Id. at
399. “Although the controversy is no longer alive as
to [Blake], it remains very much alive for the class of
persons she [had] been certified to represent.” Id. at
401; see also Nielsen v. Preap, 139 S. Ct. 954, 963
(2019) (finding no mootness where “there was at least
one named plaintiff with a live claim when the class
was certified”); Bates v. United Parcel Service, Inc.,
511 F.3d 974, 987-88 (9th Cir. 2007) (en banc).
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There is, however, presently no class representa-
tive who meets the requirements for representing the
certified class with respect to the anti-sleeping, park-
exclusion, and criminal trespass ordinances.® Alt-
hough that would normally require a remand to per-
mit the possible substitution of a new class member,
see Kuahulu v. Employers Ins. of Wausau, 557 F.2d
1334, 1336-37 (9th Cir. 1977), I see no need to do so
here, and that remains true even if one assumes that
the failure to substitute a new class representative
might otherwise present a potential jurisdictional de-
fect. As noted earlier, we have jurisdiction to address
all claims concerning the two anti-camping ordi-
nances, as to which Johnson has sufficient standing to
represent the certified class. And, as I shall explain,
the class as to those claims should be decertified, and
the reasons for that decertification rest on cross-cut-

8 Because—in contrast to the named representative in Sosna,
who had Article III standing at the time of certification—dJohn-
son and Logan never had standing to represent the class with
respect to the anti-sleeping ordinance, they may not represent
the class as to such claims. See Sosna, 419 U.S. at 403 (holding
that a previously proper class representative whose claims had
become moot on appeal could continue to represent the class for
purposes of that appeal); see also Bates, 511 F.3d at 987 (empha-
sizing that the named plaintiff “had standing at the time of cer-
tification”); B.K. ex rel. Tinsley v. Snyder, 922 F.3d 957, 966 (9th
Cir. 2019) (stating that “class representatives must have Article
I1I standing”); ¢f. NEI Contracting & Eng’g, Inc. v. Hanson Ag-
gregates Pac. SW., Inc., 926 F.3d 528, 533 (9th Cir. 2019) (hold-
ing that, where the named plaintiffs never had standing, the
class “must be decertified”). The majority correctly concedes this
point. See Opin. at 32-33. Nonetheless, the majority wrongly
allows Johnson and Logan to represent the class as to the park-
exclusion and criminal-trespass ordinances, based on its errone-
ous conclusion that they established standing to challenge those
ordinances. See supra at 69-72 & n.7.
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ting grounds that apply equally to all claims. As a re-
sult, I conclude that we have jurisdiction to order the
complete decertification of the class as to all claims,
without the need for a remand to substitute a new
class representative as to the anti-sleeping, park-ex-
clusion, and criminal trespass ordinances. Cf. Steel
Co. v. Citizens for a Better Env’t, 523 U.S. 83, 98 (1998)
(holding that, where “a merits issue [is] dispositively
resolved in a companion case,” that merits ruling
could be applied to the other companion case without
the need for a remand to resolve a potential jurisdic-
tional issue).

III

I therefore turn to whether the district court
properly certified the class under Rule 23 of the Fed-
eral Rules of Civil Procedure. In my view, the district
court relied on erroneous legal premises in certifying
the class, and it therefore abused its discretion in do-
ing so. B.K., 922 F.3d at 965.

A

“To obtain certification of a plaintiff class under
Federal Rule of Civil Procedure 23, a plaintiff must
satisfy both the four requirements of Rule 23(a)—nu-
merosity, commonality, typicality, and adequate rep-
resentation’—and ‘one of the three requirements
listed in Rule 23(b).” A.B. v. Hawaii State Dep’t of
Educ., 30 F.4th 828, 834 (9th Cir. 2022) (quoting Wal-
Mart Stores, Inc. v. Dukes, 564 U.S. 338, 345, 349
(2011)). Commonality, which is contested here, re-
quires a showing that the class members’ claims “de-
pend upon a common contention” that is “of such a na-
ture that it is capable of classwide resolution—which
means that determination of its truth or falsity will
resolve an issue that is central to the validity of each
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one of the claims in one stroke.” Wal-Mart, 564 U.S.
at 350. In finding that commonality was satisfied
with respect to the Eighth Amendment claims, the
district court relied solely on the premise that
whether the City’s conduct “violates the Eighth
Amendment” was a common question that could be re-
solved on a classwide basis. And in finding that Rule
23(b) was satisfied here, the district court relied solely
on Rule 23(b)(2), which provides that a “class action
may be maintained” if “the party opposing the class
has acted or refused to act on grounds that apply gen-
erally to the class, so that final injunctive relief or cor-
responding declaratory relief is appropriate respect-
ing the class as a whole.” FED. R. C1v. P. 23(b)(2).
That requirement was satisfied, the district court con-
cluded, because (for reasons similar to those that un-
derlay its commonality analysis) the City’s challenged
enforcement of the ordinances “applies equally to all
class members.” The district court’s commonality and
Rule 23(b)(2) analyses are both flawed because they
are based on an incorrect understanding of our deci-
sion in Martin.

As the earlier discussion of Martin makes clear,
the Eighth Amendment theory adopted in that case
requires an individualized inquiry in order to assess
whether any individuals to whom the challenged ordi-
nances are being applied “do have access to adequate
temporary shelter, whether because they have the
means to pay for it or because it is realistically avail-
able to them for free, but who choose not to use it.”
920 F.3d at 617 n.8. See supra at 61-63. Only when
persons “do not have a single place where they can
lawfully be,” can it be said that an ordinance against
sleeping or camping in public, “as applied to them, ef-
fectively punish|es] them for something for which they
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may not be convicted under the Eighth Amendment.”
Id. at 617 (simplified) (emphasis added).

Of course, such an individualized inquiry is not
required—and no Eighth Amendment violation occurs
under Martin—when the defendant can show that
there is adequate shelter space to house all homeless
persons in the jurisdiction. Id. But the converse is
not true—the mere fact that a city’s shelters are full
does not by itself establish, without more, that any
particular person who is sleeping in public does “not
have a single place where [he or she] can lawfully be.”
Id. The logic of Martin, and of the opinions in Powell
on which it is based, requires an assessment of a per-
son’s individual situation before it can be said that the
Eighth Amendment would be violated by applying a
particular provision against that person. Indeed, the
opinions in Powell on which Martin relied—dJustice
White’s concurring opinion and the opinion of the dis-
senting Justices—all agreed that, at most, the Eighth
Amendment provided a case-specific affirmative de-
fense that would require the defendant to provide a
“satisfactor[y] showing that it was not feasible for him
to have made arrangements” to avoid the conduct at
issue. Powell, 392 U.S. at 552 (White, J., concurring);
id. at 568 n.31 (Fortas, J., dissenting) (agreeing with
Justice White that the issue is whether the defendant
“on the occasion in question” had shown that avoiding

the conduct was “impossible”); see also supra at 59—
60.°

® The majority incorrectly contends that the dissenters in Pow-
ell did not endorse Justice White’s conclusion that the defendant
bears the burden to establish that his or her conduct was invol-
untary. See Opin. at 48-51. On the contrary, the Powell dissent-
ers’ entire argument rested on the affirmative “constitutional de-
fense” presented at the trial in that case and on the findings
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In light of this understanding of Martin, the dis-
trict court clearly erred in finding that the require-
ment of commonality was met here. “What matters to
class certification is not the raising of common ‘ques-
tions’—even in droves—but rather, the capacity of a
class-wide proceeding to generate common answers
apt to drive the resolution of the litigation. Dissimi-
larities within the proposed class are what have the
potential to impede the generation of common an-
swers.” Wal-Mart, 564 U.S. at 350 (simplified). Un-
der Martin, the answer to the question whether the
City’s enforcement of each of the anti-camping ordi-
nances violates the Eighth Amendment turns on the
individual circumstances of each person to whom the
ordinance is being applied on a given occasion. That
question is simply not one that can be resolved, on a
common basis, “in one stroke.” Id. That requires de-
certification.

made by the trial court in connection with that defense. See 392
U.S. at 558 (Fortas, J., dissenting). The majority’s suggestion
that I have taken that explicit reference to Powell’s defense “out
of context,” See Opin. at 49 n.29, is demonstrably wrong—the
context of the case was precisely the extensive affirmative de-
fense that Powell presented at trial, including the testimony of
an expert. See 392 U.S. at 517-26 (plurality) (summarizing the
testimony). And, of course, in Martin, the issue was raised in the
context of a § 1983 action in which the plaintiffs challenging the
laws bore the burden to prove the involuntariness of their rele-
vant conduct. The majority points to nothing that would plausi-
bly support the view that Powell and Martin might require the
government to carry the burden to establish voluntariness. See
Opin. at 50 n.31 (leaving this issue open). The majority claims
that it can sidestep this issue here, but that is also wrong: the
burden issue is critical both to the class-certification analysis and
to the issue of summary judgment on the merits. See infra at 78—
89.
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For similar reasons, the district court also erred
in concluding that the requirements of Rule 23(b)(2)
were met. By its terms, Rule 23(b)(2) is satisfied only
if (1) the defendant has acted (or refused to act) on
grounds that are generally applicable to the class as
whole and (2) as a result, final classwide or injunctive
relief is appropriate. As the Supreme Court has ob-
served, “[t]he key to the (b)(2) class is ‘the indivisible
nature of the injunctive or declaratory remedy war-
ranted—the notion that the conduct is such that it can
be enjoined or declared unlawful only as to all of the
class members or as to none of them.” Wal-Mart, 564
U.S. at 360. It follows that, when the wrongfulness of
the challenged conduct with respect to any particular
class member depends critically upon the individual
circumstances of that class member, a class action un-
der Rule 23(b)(2) is not appropriate. In such a case, in
which (for example) the challenged enforcement of a
particular law may be lawful as to some persons and
not as to others, depending upon their individual cir-
cumstances, the all-or-nothing determination of
wrongfulness that is the foundation of a (b)(2) class is
absent: in such a case, it is simply not true that the
defendant’s “conduct is such that it can be enjoined or
declared unlawful only as to all of the class members
or as to none of them.” Id. (emphasis added).

Because Martin requires an assessment of each
person’s individual circumstances in order to deter-
mine whether application of the challenged ordi-
nances violates the Eighth Amendment, these stand-
ards for the application of Rule 23(b)(2) were plainly
not met in this case. That is, because the applicable
law governing Plaintiffs’ claims would entail “a pro-
cess through which highly individualized determina-
tions of liability and remedy are made,” certification
of a class under Rule 23(b)(2) is improper. Jamie S. v.
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Milwaukee Pub. Sch., 668 F.3d 481, 499 (7th Cir.
2012). Moreover, the mere fact that the district
court’s final judgment imposes sweeping across-the-
board injunctive relief that disregards individual dif-
ferences in determining the defendant’s liability does
not mean that Rule 23(b)(2) has been satisfied. The
rule requires that any such classwide relief be rooted
in a determination of classwide liability—the defend-
ant must have acted, or be acting, unlawfully “on
grounds that apply generally to the class, so that final
injunctive or corresponding declaratory relief is ap-
propriate respecting the class as a whole.” FED. R.
C1v. P. 23(b)(2) (emphasis added). That requirement
was not established here, and the class must be decer-
tified.

B

The majority provides two responses to this anal-
ysis, but both of them are wrong.

First, the majority contends that Martin estab-
lished a bright-line rule that the government cannot
prosecute “involuntarily homeless persons for sleep-
ing in public”—or, presumably, for camping—*“if there

10" The majority wrongly concludes that the City has forfeited
any argument concerning Rule 23(b)(2) because it did not specif-
ically mention that subdivision of the rule in its opening brief.
Opin. at 41. This “Simon Says” approach to reading briefs is
wrong. The substance of the argument is contained in the open-
ing brief, in which the City explicitly contended that Martin re-
quires “a more individualized analysis” than the district court
applied and that, as a result, “neither FED. R. C1v. P. 23 nor Mar-
tin provide plaintiffs the ability to establish the type of sweeping
class-wide claims advanced in this case.” Indeed, Plaintiffs
themselves responded to this argument, in their answering brief,
by explaining why they believe that the requirements of Rule
23(b)(2) were met.
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are no other public areas or appropriate shelters
where those individuals can sleep.” See Opin. at 19.
As the majority makes clear, that latter inquiry into
available shelter space turns on whether “the number
of homeless persons outnumber the available shelter
beds,” except that, “[w]hen assessing the number of
shelter spaces,” shelters that have a “mandatory reli-
gious focus” are not to be counted. See Opin. at 13, 19
(citation omitted). Moreover, although the majority’s
phrasing pays lip service to the fact that the persons
at issue must be “involuntarily homeless,” the major-
ity also explicitly rejects the City’s contention that
“the holding of Martin can only be applied after an in-
dividualized inquiry of each alleged involuntarily
homeless person’s access to shelter.” See Opin. at 35.
The net result, for class certification purposes, is that
any issue of individualized involuntariness is set
aside and Martin is thereby reduced to a simplistic
formula—to be resolved on a classwide basis—into
whether the number of homeless persons in the juris-
diction exceeds the number of available shelter beds.
See Opin. at 34-35, 38.

The majority’s analysis fails, because Martin does
not allow the individualized inquiry into involuntari-
ness to be set aside in this way. Martin states that, if
there are insufficient available beds at shelters, then
a jurisdiction “cannot prosecute homeless individuals
for ‘tnvoluntarily sitting, lying, and sleeping in pub-
lic.” 920 F.3d at 617 (emphasis added). The lack of
adequate shelter beds thus merely eliminates a safe-
harbor that might otherwise have allowed a jurisdic-
tion to prosecute violations of such ordinances without
regard to individual circumstances, with the result
that the jurisdiction’s enforcement power will instead
depend upon whether the conduct of the individual on
a particular occasion was “involuntarlyl.” Id. Martin
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confirms that the resulting inquiry turns on whether
the persons in question have access to “a single place
where they can lawfully be,” id. at 617 (emphasis
added) (citation omitted), and not just on whether
they have access to “appropriate shelters” or “other
public areas.” And the majority’s misreading of Mar-
tin completely disregards the Powell opinions on
which Martin relied, which make unmistakably clear
that an individualized showing of involuntariness is
required.

Second, and relatedly, the majority states that, to
the extent that Martin requires such an individual-
ized showing to establish an Eighth Amendment vio-
lation, any such individualized issue here has been
eliminated by the fact that “[pJursuant to the class
definition, the class includes only involuntarily home-
less persons.” See Opin. at 38-40 (first emphasis
added). As the majority acknowledges, “[plersons are
involuntarily homeless” under Martin only “if they do
not ‘have access to adequate temporary shelter,” such
as, for example, when they lack “the means to pay for
it” and it is otherwise not “realistically available to
them for free.” Opin. at 14 n.2 (quoting Martin, 920
F.3d at 617 n.8). Because that individualized issue
has been shifted into the class definition, the majority
holds, the City’s enforcement of the challenged ordi-
nances against that class can in that sense be under-
stood to present a “common question” that can be re-
solved in one stroke. According to the majority, be-
cause the class definition requires that, at the time
the ordinances are applied against them, the class
members must be “involuntarily homeless” in the
sense that Martin requires, there is a common ques-
tion as to whether “the City’s enforcement of the anti-
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camping ordinances against all involuntarily home-
less individuals violates the Eighth Amendment.” See
Opin. at 38-39 & n.22.

The majority cites no authority for this audacious
bootstrap argument. If a person’s individual circum-
stances are such that he or she has no “access to ade-
quate temporary shelter’—which necessarily sub-
sumes (among other things) the determination that
there are no shelter beds available—then the entire
(highly individualized) question of the City’s liability
to that person under Martin’s standards has been
shifted into the class definition. That is wholly im-
proper. See Olean Wholesale Grocery Coop. v. Bumble
Bee Foods, 31 F.4th 651, 670 n.14 (9th Cir. 2022) (en
banc) (“A court may not ... create a ‘fail safe’ class
that is defined to include only those individuals who
were injured by the allegedly unlawful conduct.”); see
also Ruiz Torres v. Mercer Canyons Inc., 835 F.3d
1125, 1138 n.7 (9th Cir. 2016) (stating that it would
be improper to define a class in such a way “as to pre-
clude membership unless the liability of the defendant
is established” (simplified)).

The majority nonetheless insists that “[m]ember-
ship in [the] class” here “has no connection to the suc-
cess of the underlying claims.” See Opin. at 39 n.23.
That is obviously false. As I have explained, Martin’s
understanding of when a person “involuntarily” lacks
“access to adequate temporary shelter” or to “a single
place where [he or she] can lawfully be,” see 920 F.3d
at 617 & n.8 (citations omitted), requires an individu-
alized inquiry into a given person’s circumstances at
a particular moment. By insisting that a common
question exists here because Martin’s involuntariness
standard has been folded into the class definition, the
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majority is unavoidably relying on a fail-safe class def-
inition that improperly subsumes this crucial individ-
ualized merits issue into the class definition. The ma-
jority’s artifice renders the limitations of Rule 23
largely illusory.™

To the extent that the majority instead suggests
that the class definition requires only an involuntary
lack of access to regular or permanent shelter to qual-
ify as “involuntarily homeless,” its argument collapses
for a different reason. Because Martin’s Eighth
Amendment holding applies only to those who invol-
untarily lack “access to adequate temporary shelter”
on a given occasion, see 920 F.3d at 617 n.8, such an
understanding of the class definition would not be suf-
ficient to eliminate the highly individualized inquiry
into whether a particular person lacked such access at
a given moment, and the class would then have to be
decertified for the reasons I have discussed earlier.
See supra at 75-80. Put simply, the majority cannot

1" The majority contends that, despite the presence of a liabil-
ity-determining individualized issue in the class definition, there
is no failsafe class here because one or more of the claims might
still conceivably fail on the merits for other reasons. See Opin. at
39 n.23. But the majority does not identify any such other rea-
sons and, of course, under the majority’s view of the substantive
law, there are none. But more importantly, the majority is
simply wrong in positing that the only type of class that would
qualify as an impermissible fail-safe class is one in which every
conceivable merits issue in the litigation has been folded into the
class definition. What matters is whether the class definition
folds within it any bootstrapping merits issue (such as the “in-
jur[y]” issue mentioned in Olean) as to which “a class member
either wins or, by virtue of losing, is defined out of the class and
is therefore not bound by the judgment.” Olean, 31 F.4th at 670
n.14 (citation omitted). To the extent that the central individu-
alized merits issue in this case has been folded into the class def-
inition, that defect is present here.
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have it both ways: either the class definition is co-ex-
tensive with Martin’s involuntariness concept (in
which case the class is an improper fail-safe class) or
the class definition differs from the Martin standard
(in which case Martin’s individualized inquiry re-
quires decertification).

IV

Given these conclusions as to standing and class
certification, all that remains are the individual
claims of Johnson for prospective relief against en-
forcement of the two anti-camping ordinances. In my
view, these claims fail as a matter of law.

Johnson’s sole basis for challenging these ordi-
nances is that they prohibit her from sleeping in her
van within the City. In her declaration in support of
class certification, however, Johnson specifically
stated that she has “often” been able to sleep in her
van by parking outside the City limits. In a supple-
mental declaration in support of summary judgment,
she affirmed that these facts “remain true,” but she
added that there had also been occasions in which,
outside the City limits, county officers had told her to
“move on” when she “was parked on county roads” and
that, when she parked “on BLM land”—i.e., land man-
aged by the federal Bureau of Land Management—
she was told that she “could only stay on BLM for a
few days.”

As an initial matter, Johnson’s declaration pro-
vides no non-conclusory basis for finding that she
lacks any option other than sleeping in her van. Alt-
hough her declaration notes that she worked as a
nurse “for decades” and that she now collects social
security benefits, the declaration simply states, with-
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out saying anything further about her present eco-
nomic situation, that she “cannot afford housing.” Her
declaration also says nothing about where she lived
before she began living “on the street” a few years ago,
and it says nothing about whether she has any friends
or family, in Grants Pass or elsewhere, who might be
able to provide assistance.’ And even assuming that
this factual showing would be sufficient to permit a
trier of fact to find that Johnson lacks any realistic
option other than sleeping in her van, we cannot af-
firm the district court’s summary judgment in John-
son’s favor without holding that her showing was so
overwhelming that she should prevail as a matter of
law. Because a reasonable trier of fact could find, in
light of these evidentiary gaps, that Johnson failed to
carry her burden of proof on this preliminary point,
summary judgment in her favor was improper.*?

12 The majority dismisses these questions about the sufficiency
of Johnson’s evidentiary showing as “artificial limitations” on
claims under Martin, see Opin. at 51, but the standard for estab-
lishing an Eighth Amendment violation under Martin and the
Powell opinions on which it relies is a demanding and individu-
alized one, and we are obligated to follow it. Indeed, in upholding
Powell’s conviction for public drunkenness, the controlling opin-
ion of Justice White probed the details of the record as to
whether, in light of the fact that Powell “had a home and wife,”
he could have “made plans while sober to prevent ending up in a
public place,” and whether, despite his chronic alcoholism, he “re-
tained the power to stay off or leave the streets, and simply pre-
ferred to be there rather than elsewhere.” 392 U.S. at 553.

13 The majority errs by instead counting all gaps in the eviden-
tiary record against the City, faulting it for what the majority
thinks the City has failed to “demonstrate[],” see Opin. at 52 &
n.32. That is contrary to well-settled law. See Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986) (holding that a movant’s sum-
mary judgment motion should be granted “against a [non-
movant] who fails to make a showing sufficient to establish the
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But even assuming that Johnson had established
that she truly has no option other than sleeping in her
van, her showing is still insufficient to establish an
Eighth Amendment violation. As noted, Johnson’s
sole complaint in this case is that, by enforcing the
anti-camping ordinances, the City will not let her
sleep in her van. But the sparse facts she has pre-
sented fail to establish that she lacks any alternative
place where she could park her van and sleep in it. On
the contrary, her factual showing establishes that the
BLM will let her do so on BLM land for a “few days”
at a time and that she also has “often” been able to do
so on county land. Given that Johnson has failed to
present sufficient evidence to show that she lacks al-
ternatives that would allow her to avoid violating the
City’s anti-camping ordinances, she has not estab-
lished that the conduct for which the City would pun-
ish her is involuntary such that, under Martin and the
Powell opinions on which Martin relies, it would vio-
late the Eighth Amendment to enforce that prohibi-
tion against her.

In nonetheless finding that the anti-camping or-
dinances’ prohibition on sleeping in vehicles violates
the Eighth Amendment, the majority apparently re-
lies on the premise that the question of whether an
individual has options for avoiding violations of the
challenged law must be limited to alternatives that
are within the City limits. Under this view, if a large
homeless shelter with 1,000 vacant beds were opened
a block outside the City’s limits, the City would still

existence of an element essential to that party’s case, and on
which that party will bear the burden of proof at trial”). The
majority’s analysis also belies its implausible claim that it has
not shifted the burden to the City to establish the voluntariness
of the behavior targeted by the ordinances. See supra at 78 n.9.
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be required by the Eighth Amendment to allow hun-
dreds of people to sleep in their vans in the City and,
presumably, in the City’s public parks as well. Noth-
ing in law or logic supports such a conclusion. Martin
says that anti-sleeping ordinances may be enforced,
consistent with the Eighth Amendment, so long as
there is a “single place where [the person] can lawfully
be,” 920 F.2d at 617 (emphasis added) (citation omit-
ted), and Justice White’s concurrence in Powell con-
firms that the Eighth Amendment does not bar en-
forcement of a law when the defendant has failed to
show that avoiding the violative conduct is “‘mpossi-
ble,” 392 U.S. at 551 (emphasis added).'* Nothing in
the rationale of this Eighth Amendment theory sug-
gests that the inquiry into whether it is “impossible”
for the defendant to avoid violating the law must be
artificially constrained to only those particular op-
tions that suit the defendant’s geographic or other
preferences. To be sure, Johnson states that having
to drive outside the City limits costs her money for
gas, but that does not provide any basis for concluding
that the option is infeasible or that she has thereby
suffered “cruel and unusual punishment.”

Finally, because the district court’s reliance on
the Excessive Fines Clause was predicated on the
comparable view that the challenged ordinances pun-
ish “status and not conduct” in violation of Robinson,
that ruling was flawed for the same reasons. And be-
cause Johnson provides no other basis for finding an
Excessive Fines violation here, her claims under that
clause also fail as a matter of law.

14 The majority complains that this standard is too high, see
Opin. at 52, but it is the standard applied in Martin and in the
Powell opinions on which Martin relied.
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Accordingly, I would remand this case with in-
structions (1) to dismiss as moot the claims of Debra
Blake as well as Plaintiffs’ claims with respect to
GPMC § 6.46.355; (2) to dismiss the claims of John Lo-
gan for lack of Article III standing; (3) to dismiss the
remaining claims of Gloria Johnson for lack of Article
III standing, except to the extent that she challenges
the two anti-camping ordinances (GPMC §§ 5.61.030,
6.46.090); (4) to decertify the class; and (5) to grant
summary judgment to the City, and against Johnson,
with respect to her challenges to the City’s anti-camp-
ing ordinances under the Eighth Amendment’s Cruel
and Unusual Punishments Clause and Excessive
Fines Clause. That disposes of all claims at issue, and
I therefore need not reach any of the many additional
issues discussed and decided by the majority’s opinion
or raised by the parties.'

15 Two of the majority’s expansions of Martin nonetheless war-

rant special mention. First, the majority’s decision goes well be-
yond Martin by holding that the Eighth Amendment precludes
enforcement of anticamping ordinances against those who invol-
untarily lack access to temporary shelter, if those ordinances
deny such persons the use of whatever materials they need “to
keep themselves warm and dry.” See Opin. at 46. It seems una-
voidable that this newly declared right to the necessary “materi-
als to keep warm and dry” while sleeping in public parks must
include the right to use (at least) a tent; it is hard to see how else
one would keep “warm and dry” in a downpour. And the majority
also raises, and leaves open, the possibility that the City’s prohi-
bition on the use of other “items necessary to facilitate sleeping
outdoors”—such as “stoves,” “fires,” and makeshift “struc-
tures”"—“may or may not be permissible.” See Opin. at 4546,
53-54. Second, the majority indirectly extends Martin’s holding
from the strictly criminal context at issue in that case to civil
citations and fines. See Opin. at 41-45. As the district court
noted below, the parties vigorously debated the extent to which
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VI

Up to this point, I have faithfully adhered to Mar-
tin and its understanding of Powell, as I am obligated
to do. See Miller v. Gammie, 335 F.3d 889, 899-900
(9th Cir. 2003) (en banc). But given the importance of
the issues at stake, and the gravity of Martin’s errors,
I think it appropriate to conclude by noting my gen-
eral agreement with many of the points made by my
colleagues who dissented from our failure to rehear
Martin en banc.

In particular, I agree that, by combining dicta in
a concurring opinion with a dissent, the panel in Mar-
tin plainly misapplied Marks’ rule that “[w]hen a frag-
mented Court decides a case and no single rationale
explaining the result enjoys the assent of five Justices,
‘the holding of the Court may be viewed as that posi-
tion taken by those Members who concurred in the
Jjudgments on the narrowest grounds.” 430 U.S. at 193
(emphasis added) (citation omitted). Under a correct
application of Marks, the holding of Powell is that
there is no constitutional obstacle to punishing con-
duct that has not been shown to be involuntary, and
the converse question of what rule applies when the
conduct has been shown to be involuntary was left

a “violation” qualifies as a crime under Oregon law. The major-
ity, however, sidesteps that issue by instead treating it as irrele-
vant. The majority’s theory is that, even assuming arguendo
that violations of the anti-camping ordinances are only civil in
nature, they are covered by Martin because such violations later
could lead (after more conduct by the defendant) to criminal
fines, see Opin. at 44-45. But the majority does not follow the
logic of its own theory, because it has not limited its holding or
remedy to the enforcement of the ultimate criminal provisions;
on the contrary, the majority has enjoined any relevant enforce-
ment of the underlying ordinances that contravenes the major-
ity’s understanding of Martin. See Opin. at 55.
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open. See Martin, 920 F.3d at 590-93 (M. Smith, J.,
dissenting from denial of rehearing en banc) (explain-
ing that, under a proper application of Marks, “there
is definitely no Supreme Court holding’ prohibiting
the criminalization of involuntary conduct” (citation
omitted)).

Moreover, the correct answer to the question left
open in Powell was the one provided in Justice Mar-
shall’s plurality opinion in that case: there is no fed-
eral “constitutional doctrine of criminal responsibil-
ity.” 392 U.S. at 534. In light of the “centuries-long
evolution of the collection of interlocking and overlap-
ping concepts which the common law has utilized to
assess the moral accountability of an individual for his
antisocial deeds,” including the “doctrines of actus
reus, mens rea, insanity, mistake, justification, and
duress,” the “process of adjustment” of “the tension be-
tween the evolving aims of the criminal law and
changing religious, moral, philosophical, and medical
views of the nature of man” is a matter that the Con-
stitution leaves within “the province of the States” or
of Congress. Id. at 535-36. “There is simply no indi-
cation in the history of the Eighth Amendment that
the Cruel and Unusual Punishments Clause was in-
tended to reach the substantive authority of Congress
to criminalize acts or status, and certainly not before
conviction,” and the later incorporation of that
clause’s protections vis-a-vis the States in the Four-
teenth Amendment “worked no change in its mean-
ing.” Martin, 920 F.3d at 602 (Bennett, J., dissenting
from denial of rehearing en banc); see also id. at 599
(explaining that Martin’s novel holding was incon-
sistent with the “text, tradition, and original public
meaning[] [of] the Cruel and Unusual Punishments
Clause of the Eighth Amendment”). Consequently, so
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long as “the accused has committed some act, has en-
gaged in some behavior, which society has an interest
in preventing, or perhaps in historical common law
terms, has committed some actus reus,” the Eighth
Amendment principles applied in Robinson have been
satisfied. Powell, 392 U.S. at 533 (plurality). The
Eighth Amendment does not preclude punishing such
an act merely “because it is, in some sense, ‘involun-
tary’ or ‘occasioned by a compulsion.” Id.; see also
Martin, 920 F.3d at 592 n.3 (M. Smith, J., dissenting
from denial of rehearing en banc) (“Powell does not
prohibit the criminalization of involuntary conduct.”).

Further, it is hard to deny that Martin has “gen-
erate[d] dire practical consequences for the hundreds
of local governments within our jurisdiction, and for
the millions of people that reside therein.” Id. at 594
(M. Smith, J., dissenting from denial of rehearing en
banc). Those harms, of course, will be greatly magni-
fied by the egregiously flawed reconceptualization and
extension of Martin’s holding in today’s decision, and
by the majority’s equally troubling reworking of set-
tled class-action principles. With no sense of irony,
the majority declares that no such harms are demon-
strated by the record in this case, even as the majority
largely endorses an injunction effectively requiring
Grants Pass to allow the use of its public parks as
homeless encampments. Other cities in this circuit
can be expected to suffer a similar fate.

In view of all of the foregoing, both Martin and to-
day’s decision should be overturned or overruled at
the earliest opportunity, either by this court sitting en
banc or by the U.S. Supreme Court.

& & &

I respectfully but emphatically dissent.
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Silver, District Judge, and Gould, Circuit Judge, joint
statement regarding denial of rehearing:

The differences of opinion in this case are hard
and there is basis for good-faith disagreements which
are reflected in the filings from a variety of judges.
The robust defense of the panel majority opinion we
offer here should not be read as any comment on the
sincerity of our colleagues’ quarrels with our position.

The statement regarding the denial of rehearing
from Judge O’Scannlain and the dissent from Judge
M. Smith significantly exaggerate the holding in
Johnson v. Grants Pass, 50 F.4th 787 (9th Cir. 2022).
Grants Pass, relying on Martin v. City of Boise, 920
F.3d 584 (9th Cir. 2019), holds only that governments
cannot criminalize the act of sleeping with the use of
rudimentary protections, such as bedding, from the el-
ements in some public places when a person has no-
where else to sleep. It does not establish an unre-
strained right for involuntarily homeless persons to
sleep anywhere they choose. Nor does it require juris-
dictions to cede all public spaces to involuntarily
homeless persons. The argued notion that Martin and
Grants Pass work together to guarantee a “federal
constitutional ‘right’ . .. to camp or to sleep on side-
walks and in parks, playgrounds, and other public
places” is completely absent from the opinion. The de-
nial of en banc rehearing should not be criticized
based on rhetorical exaggerations.

Beyond misdescribing the holding of Grants Pass,
Judge O’Scannlain extrapolates and proposes that the
Ninth Circuit ignore 65 years of Supreme Court prec-
edent in favor of his preferred approach of looking ex-
clusively to what he declares is the “text, history, and
tradition” of the Eighth Amendment. But inferior
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courts are not free to embark on such freewheeling ad-
ventures when the Supreme Court has provided the
applicable guidance. Judge M. Smith does not join the
portion of Judge O’Scannlain’s statement discussing
this point, but Judge M. Smith engages in a puzzling
error by attributing in part the homelessness problem
throughout the Ninth Circuit to Martin and now
Grants Pass. The homelessness problem predates
Martin, and cities outside the Ninth Circuit, and out-
side the United States, are experiencing crisis-levels
of homelessness. It is implausible to argue the crisis
would abate if jurisdictions in the Ninth Circuit re-
gained the authority to punish involuntarily homeless
persons for sleeping in public with blankets.

I. Limited Holding of Grants Pass

Judge O’Scannlain and Judge M. Smith aim most
of their fire at the portion of Grants Pass addressing
the two overlapping “anti-camping” ordinances.
Grants Pass holds the anti-camping ordinances en-
acted by the City of Grants Pass violate the Eighth
Amendment but only to the extent they criminalize
sleeping with rudimentary forms of protection from
the elements (i.e., bedding or sleeping bags) by those
persons without access to any other shelter (i.e., per-
sons who are “involuntarily homeless”). Grants Pass
does not expressly preface every reference to “home-
less persons” with the adjective “involuntarily.” How-
ever, in clear reliance on Martin, the opinion is strictly
limited to enforcement of the ordinances against “in-
voluntarily” homeless persons. Like Martin, Grants
Pass holds only that “it is ‘unconstitutional to [punish]
simply sleeping somewhere in public if one has no-
where else to do so.” Id. (quoting Martin, 920 F.3d at
590 (Berzon, J., concurring in denial of rehearing en

banc)).
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The holding in Grants Pass is not that involuntar-
ily homeless persons in the City of Grants Pass and
elsewhere in the Ninth Circuit are allowed to sleep
wherever and whenever they wish. When there is
space available in shelters, jurisdictions are free to en-
force prohibitions on sleeping anywhere in public.
And emphatically, when an involuntarily homeless
person refuses a specific offer of shelter elsewhere,
that individual may be punished for sleeping in pub-
lic. When there is no shelter space, jurisdictions may
still enforce limitations on sleeping at certain loca-
tions. The assertion that jurisdictions must now allow
involuntarily homeless persons to camp or sleep on
every sidewalk and in every playground is plainly
wrong. Jurisdictions remain free to address the com-
plex policy issues regarding homelessness in the way
those jurisdictions deem fit, subject to the single re-
striction that involuntarily homeless persons must
have “somewhere” to sleep and take rudimentary pre-
cautions (bedding) against the elements. Id. (quoting
Martin, 920 F.3d at 590 (Berzon, J., concurring in de-
nial of rehearing en banc)).

Judge M. Smith misinterpreted a statement in
the original majority opinion that he believed man-
dated “a crude jurisdiction-wide inquiry” dictating a
local “government cannot prosecute homeless people
for sleeping in public if there is a greater number of
homeless individuals in a jurisdiction than the num-
ber of available shelter spaces.” Judge M. Smith’s un-
derstanding of the original statement was incorrect.
To avoid any possibility of confusion, the majority has
now removed the statement Judge M. Smith found
confounding. But Judge M. Smith is still not satisfied.
He complains the change did not result in any “down-
stream changes” to the majority’s analysis. But Judge
M. Smith fails to acknowledge the undisputed facts
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established that in the City of Grants Pass, there were
zero shelter beds available on almost every night of
the year. Given that, there was no need to change the
remaining analysis.

As clearly explained in the majority opinion, the
only secular shelter beds in the City of Grants Pass
(other than beds for intoxicated adults) were located
at a “warming center” that operated on especially cold
nights. The warming center could hold 40 individuals
and was open 16 nights during the winter of 2020 and
zero nights during the winter of 2021. Thus, on 95%
of the nights in 2020 and 100% of the nights in 2021,
the City of Grants Pass had zero secular shelter beds
for non-intoxicated adults. Given that reality, there
was no need to make “downstream changes” to the
analysis based on the availability of shelter beds in
the City of Grants Pass. When a jurisdiction has zero
shelter beds even theoretically available, it does not
require significant analysis to conclude the jurisdic-
tion is barred from prosecuting the involuntarily
homeless persons in that jurisdiction.

Judge M. Smith’s refusal to acknowledge the lack
of shelter space in the City of Grants Pass reveals his
actual complaint in this area is the perceived failure
to strictly police who will qualify as involuntarily
homeless. According to Judge M. Smith, it was inap-
propriate to find that zero shelter beds, combined with
“conclusory allegations of involuntariness,” were
enough to conclude there were involuntarily homeless
persons in the jurisdiction. The “conclusory allega-
tions” Judge M. Smith faults are expressly found in a
declaration submitted by Gloria Johnson where she
stated, in relevant part, “I have no choice but to live
outside and have no place else to go,” and “I continue
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to live without shelter in Grants Pass.” It bears re-
peating this case was resolved on summary judgment.
The City of Grants Pass did not present any evidence
to the district court, nor did it argue on appeal, that
Gloria Johnson’s declaration was inaccurate. In fact,
it is undisputed there are at least fifty involuntarily
homeless persons in the City of Grants Pass, as stated
in the testimony of a City of Grants Pass police officer.
Describing unequivocal and undisputed statements
submitted at the summary judgment stage as mere
“conclusory allegations” is incorrect.

Judge M. Smith worries the amended opinion
might still prohibit any enforcement actions against
individuals with access to shelter. But the opinion re-
peatedly notes it only addresses enforcement at-
tempts against “involuntarily homeless persons.”
Grants Pass goes to great lengths to make this clear.
Grants Pass states individuals qualify as “involuntar-
ily homeless” only if they “do not have access to ade-
quate temporary shelter, whether because they have
the means to pay for it or because it is realistically
available to them for free.” Id. at 793 n.2 (internal
quotation marks and citation omitted). To remove any
doubt, Grants Pass stresses “[ilndividuals who have
shelter or the means to acquire their own shelter
simply are never class members,” meaning such indi-
viduals are not “involuntarily homeless.” Id. at 805.
And to further illuminate the point, Grants Pass
states “To be clear: A person with access to temporary
shelter is not involuntarily homeless unless and until
they no longer have access to shelter.” Id. at 805 n.24.
Judge M. Smith’s assertion that Grants Pass might
prohibit enforcement against persons “no matter their
personal situations” is wrong.
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When an individual has access to a shelter, such
as through a “city’s offer of temporary housing,” that
person is not “involuntarily homeless” and anti-camp-
ing ordinances may be enforced against that person.
Similarly, if a jurisdiction always has shelter beds or
other locations available, that jurisdiction is free to
enforce its anti-camping ordinances on all other public
areas.

Judge M. Smith also claims that after Grants Pass
local authorities are “powerless to cite” individuals
“even for public defecation.” Neither Martin nor
Grants Pass involved particular ordinances preclud-
ing public urination and defecation and the assertion

1 Judge M. Smith’s sole support for this interpretation is an
unpublished decision by the Eastern District of California. Ma-
honey v. City of Sacramento, No. 2:20-cv-00258-KJM, 2020 WL
616302 (E.D. Cal. Feb. 10, 2020). That case involved the removal
of portable toilets from public property that had been placed
there by private citizens for homeless individuals to use. The
plaintiffs alleged many different constitutional claims, including
that the removal of the toilets would violate their Eighth Amend-
ment rights. On that point, the City of Sacramento stated “nei-
ther the benefactors of the toilets nor the users of the toilets
have, or will be, criminally prosecuted.” In denying a request for
a temporary restraining order, the court stated “Extending Mar-
tin to these facts, the City may not prosecute or otherwise penal-
ize the plaintiffs . . . for eliminating in public if there is no alter-
native to doing so.” Id. The court continued, arguably based on
the city’s representations regarding non-prosecution, that “no ir-
reparable injury to plaintiffs’ Eighth Amendment rights is
likely.” Id. Because the plaintiffs voluntarily dismissed their
claim nine days after the court’s order, the court did not provide
a more complete Eighth Amendment analysis based on Martin.
A brief statement made in the context of resolving an emergency
motion is not a solid foundation for Judge M. Smith’s assertion
that after Grants Pass local authorities are now “powerless to
cite” individuals for public defecation.
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that Martin and Grants Pass resolved the constitu-
tionality of ordinances addressing public urination
and defecation is mistaken.?

As another panel recently noted, it is unwise “to
adjudicate slippery-slope hypotheticals.” Mayes v.
Biden, No. 22-15518, 2023 WL 2997037, at *17 (9th
Cir. Apr. 19, 2023). And Judge O’Scannlain noted al-
most twenty years ago, “[iln our system of govern-
ment, courts base decisions not on dramatic Holly-
wood fantasies ... but on concretely particularized
facts developed in the cauldron of the adversary pro-
cess and reduced to an assessable record.” United
States v. Kincade, 379 F.3d 813, 838 (9th Cir. 2004)
(en banc). Because there was no challenge to any pub-
lic urination or defecation ordinances in Grants Pass,
the parties did not develop a record regarding those
issues such that neither the district court nor Ninth
Circuit had a basis to address them. Judge M. Smith’s

2 The focus of Martin and Grants Pass was sleep. Sleep is not
a voluntary act but an “identifiable human need[].” Rico v. Du-
cart, 980 F.3d 1292, 1298 (9th Cir. 2020). “[Slleep is critical to
human existence.” Walker v. Schult, 717 F.3d 119, 126 (2d Cir.
2013). See also Wilkins Kaplan & Sadock’s Comprehensive Text-
book of Psychiatry, 10th Ed. CH23 (“Sleep is a process required
for proper brain function. Failure to sleep impairs thought pro-
cesses, mood regulation, and a host of normal physiological func-
tions.”). The lack of sleep may play a role in the development of
dementia. See Nedergaard and Goldman, Glymphatic failure as
a final common pathway to dementia, available at
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8186542/. And
long-term sleep deprivation has been shown to be lethal in some
animals. See Why Severe Sleep Deprivation Can be Lethal, avail-
able at https://brain.harvard.edu/hbi_news/why-severe-sleep-
deprivation-can-be-lethal/#:~:text=We%20found%20high %20
levels%200f,can%20eventually%20trigger%20cell%20death.
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assertion that Grants Pass prohibits citations “even
for public defecation” is wrong.

II. Class Certification was Proper

Connected to the purported “urisdiction-wide
analysis,” Judge M. Smith argues, as did the dissent
by Judge Collins, that Grants Pass erred in affirming
certification of the class. According to Judge M.
Smith, the opinion “wholly collaps[es] the merits into
the class definition” which resulted in an “impermis-
sible fail safe class.” The Grants Pass opinion explains
why that conclusion is wrong. 50 F.4th at 805 n.23.
In brief, the population of the class of “involuntarily
homeless” individuals does not change based on
whether the class wins or loses. There has never been
a possibility that a “class member either wins or, by
virtue of losing, is defined out of the class.” Olean
Wholesale Grocery Coop., Inc. v. Bumble Bee Foods
LLC, 31 F.4th 651, 669 n.14 (9th Cir. 2022) (quotation
marks and citation omitted).

Judge M. Smith, as did Judge Collins, also be-
lieves the class should not have been certified due to
a “lack of commonality.” Judge M. Smith’s view is
that “commonality” was lacking because determining
class membership requires an individualized assess-
ment of each potential class member’s access to shel-
ter. This is an incorrect understanding of Federal
Rule of Civil Procedure 23’s “commonality” require-
ment.

To satisfy Rule 23’s “commonality” requirement
there must be a “common contention” such “that de-
termination of its truth or falsity will resolve an issue
that is central to the validity of each one of the claims
in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 564
U.S. 338, 350 (2011). In Grants Pass, the “common
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contention” was the assertion that the City’s anti-
camping ordinances violated the Eighth Amendment
as applied to the class. That contention could be re-
solved in “one stroke,” meaning the “commonality” re-
quirement was met. Dukes, 564 U.S. at 350.

While not entirely clear, Judge M. Smith might be
arguing “commonality” does not exist when a court is
unable to immediately and easily identify each and
every class member. But there has never been such a
requirement. See In re Google Inc. St. View Elec.
Commc’ns Litig., 21 F.4th 1102, 1115 (9th Cir. 2021)
(affirming class settlement despite it being “not feasi-
ble” to identify class members). Alternatively, Judge
M. Smith might be arguing “commonality” does not
exist when some effort will be required to identify
class members. But it is entirely routine for class ac-
tions to require individualized determinations to iden-
tify class members.

For example, a recent Ninth Circuit opinion in-
volved a class defined as “All individuals who have
worked as California-based flight attendants of Virgin
America, Inc. while residing in California at any time
during the Class Period.” Bernstein v. Virgin Am.,
Inc., 3 F.4th 1127, 1134 (9th Cir. 2021). Identifying
members of that class necessarily required individu-
alized determinations to identify whether an individ-
ual had worked as a flight attendant for Virgin Amer-
ica and where the individual had lived throughout the
multi-year class period. Judge M. Smith’s view that
“commonality” is not present whenever class members
can only be identified after an individualized inquiry
would preclude certification of most classes.
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II1. Eighth Amendment Doctrine

Judge O’Scannlain laments “Grants Pass never
meaningfully engaged the text, history, and tradition
of the Constitution.” For the most part, that criticism
is misplaced as the Grants Pass majority was bound
to follow Martin. More importantly, however, the pre-
sent record does not contain sufficient facts to conduct
the analysis Judge O’Scannlain wishes to perform,
presumably because the parties were aware Judge
O’Scannlain’s preferred method of analysis is fore-
closed by long established precedent.

The historical inquiry regarding the meaning of
constitutional terms may require looking as far back
as the 13th Century. See Dobbs v. Jackson Women’s
Health Org., 142 S. Ct. 2228, 2249 (2022) (discussing
cases from 13th century). The parties in Grants Pass
did not gather and present evidence regarding centu-
ries of history to illuminate the complete “text, his-
tory, and tradition” of the Eighth Amendment. If, as
Judge O’Scannlain believes, courts must assess the
Eighth Amendment exclusively under a “text, history,
and tradition” approach, the parties must be given the
opportunity to present relevant historical evidence.
See United States v. Sineneng-Smith, 140 S. Ct. 1575,
1579 (2020) (noting courts should follow “party
presentation principle”). That may require the par-
ties retain experts. See, e.g., Miller v. Smith, No. 22-
1482, 2023 WL 334788, at *1 (7th Cir. Jan. 20, 2023)
(remanding for district court to solicit additional ex-
pert reports regarding “text, history, and tradition
framework” in Second Amendment case).

Notably, Judge O’Scannlain is not arguing Grants
Pass should be remanded for a proper inquiry under
his proposed “text, history, and tradition” test. Ra-
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ther, he professes he has conducted the relevant in-
quiry on his own and definitively established the cor-
rect interpretation of centuries of history. Our adver-
sarial system takes a dim view of appellate courts em-
barking on their own fact-finding missions. Alpha
Distrib. Co. of California v. Jack Daniel Distillery, 454
F.2d 442, 453 (9th Cir. 1972) (“The appellate court is
not the trier of facts and does not ordinarily make
findings of fact.”). And that is especially true when
the inquiry has not been briefed by the parties.
Sineneng-Smith, 140 S. Ct. at 1579 (2020). Ulti-
mately, however, Judge O’Scannlain’s favored consti-
tutional analysis is beside the point. The Supreme
Court has made clear “text, history, and tradition” is
not the correct method when assessing Eighth
Amendment claims.

According to the Supreme Court, the proper inter-
pretation of the Eighth Amendment does not turn ex-
clusively on standards from hundreds of years ago. In
a plurality opinion in 1958, the Supreme Court ex-
plained the Eighth Amendment “must draw its mean-
ing from the evolving standards of decency that mark
the progress of a maturing society.” Trop v. Dulles,
356 U.S. 86, 101 (1958) (plurality opinion). More re-
cently, the Supreme Court stated a proper Eighth
Amendment analysis “is determined not by the stand-
ards that prevailed when the Eighth Amendment was
adopted in 1791 but by the norms that ‘currently pre-
vail.” Kennedy v. Louisiana, 554 U.S. 407, 419 (2008)
(citation omitted). And “courts must look beyond his-
torical conceptions” when assessing Eighth Amend-
ment challenges. Graham v. Florida, 560 U.S. 48, 58
(2010).

Given this guidance, lamenting Grants Pass did
not delve into the Eighth Amendment’s “text, history,
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and tradition” is a complaint that the majority in
Grants Pass followed the Supreme Court’s settled
guidance. Contrary to Judge O’Scannlain, the major-
ity in Grants Pass was not free to ignore the Supreme
Court, embark on its own fact-finding mission, and
conclude the correct interpretation of the Eighth
Amendment is the one Judge O’Scannlain likes. In-
stead, the majority chose the more modest approach
of applying existing Supreme Court and Ninth Circuit
authority to the record presented by the parties.?

IV. Application of Marks Doctrine

Both Judge O’Scannlain and Judge M. Smith take
issue with the Marks v. United States, 430 U.S. 188
(1977), analysis in Martin and Grants Pass. Accord-
ing to them, the proper application of the Marks doc-
trine is obvious and should have prevented the result
in Martin and Grants Pass. 1t is not clear if the Marks
analyses conducted by Judge O’Scannlain and Judge
M. Smith reach the same conclusion.* Moreover, nei-
ther Judge O’Scannlain nor Judge M. Smith cite the

3 Judge Graber agrees with the “underlying legal premise”
that the Eighth Amendment prohibits criminal prosecution of in-
voluntarily homeless persons. But she believes Grants Pass “un-
justifiably expands the reach of the Eighth Amendment” by pro-
hibiting “civil remedies that could, in theory, lead to [criminal]
prosecution.” But all parties in Grants Pass agreed the civil vio-
lations were used as the first step in the eventual pursuit of crim-
inal charges. This is not a case where the jurisdiction has disa-
vowed pursuing criminal charges.

4 Judge O’Scannlain describes Justice White’s concurrence in
Powell v. Texas, 392 U.S. 514 (1968), as “the dispositive fifth
vote.” But Judge O’Scannlain also relies heavily, without expla-
nation, on statements made by the non-binding plurality in Pow-
ell. As for Judge M. Smith, he argues Powell produced “no single
rationale and only its specific result is binding.” But Judge M.
Smith then faults the Martin and Grants Pass majorities for not
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en banc majority opinion from the Fourth Circuit that
conducts the Marks analysis on the relevant Supreme
Court authorities and reaches the “same conclusion”
as that reached in Martin. Manning v. Caldwell for
City of Roanoke, 930 F.3d 264, 283 n.17 (4th Cir. 2019)
(en banc). Thus, Judge O’Scannlain and Judge M.
Smith show overconfidence that their application of
the Marks doctrine is correct. In the end, however, an
exhaustive Marks analysis is not necessary.

Everyone agrees Robinson v. California, 370 U.S.
660 (1962), is the binding Supreme Court precedent.
It is vital that every justice in Powell v. State of Texas,
392 U.S. 514 (1968), fully embraced the holding in
Robinson that a status cannot be prosecuted. In Rob-
inson, the Supreme Court concluded it violated the
Eighth Amendment for California to criminalize the
status of being “addicted to the use of narcotics.” In
doing so, the Supreme Court also noted it would vio-
late the Eighth Amendment for a state to make it a
criminal offense to be “mentally ill, or a leper, or to be
afflicted with a venereal disease.” Robinson, 370 U.S.
at 666. And “[e]ven one day in prison would be a cruel
and unusual punishment for the ‘crime’ of having a
common cold.” Id. at 667. Judge O’Scannlain and
Judge M. Smith interpret Robinson as establishing a
conclusive line between constitutionally barred “sta-
tus crimes” and constitutionally permitted “conduct
crimes.” But such a definitive line requires Robinson
be read rigidly, such that a jurisdiction could avoid

addressing arguments made by the non-binding plurality in Pow-
ell. Judge M. Smith seems to believe proper application of the
Marks doctrine means only the result in Powell is binding, but
lower courts have an affirmative obligation to address points
made by the Powell plurality. Judge M. Smith does not cite any
authority for his idiosyncratic view of how the Marks doctrine
operates.
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Robinson by tying “statuses” to inescapable human
activities.

For example, under a strict “status-conduct” dis-
tinction, the California statute at issue in Robinson
could have been cured by tying the addiction status to
sleeping. Under such logic, it would have been consti-
tutional for California to make it a criminal offense for
a person “addicted to the use of narcotics” to fall
asleep. Id. at 660. Similarly, it now would be consti-
tutional for a jurisdiction to criminalize falling asleep
while being “mentally ill, or a leper, or [] afflicted with
a venereal disease.” Id. at 666. Reading Robinson as
allowing such simple evasion is absurd.’

Regardless of the Marks analysis, Robinson limits
the reach of criminal law. Or, as the Supreme Court
declared fifteen years after Robinson, the Eighth
Amendment “imposes substantive limits on what can
be made criminal and punished as such.” Ingraham
v. Wright, 430 U.S. 651, 667 (1977). Martin and
Grants Pass recognize those substantive limits reach
the exceptionally narrow situation of prohibiting pun-
ishment when involuntarily homeless persons engage
in the life-sustaining act of sleeping in public. Crimi-

5 Even the dissent in the Fourth Circuit opinion Judge
O’Scannlain cites with approval understood the logic of Robinson
points away from a rigid interpretation. Manning v. Caldwell for
City of Roanoke, 930 F.3d 264, 290 (4th Cir. 2019) (Wilkinson, J.,
dissenting). That dissent noted “[iln the rare case where the
Eighth Amendment was found to invalidate a criminal law, the
law in question sought to punish persons merely for their need
to eat or sleep, which are essential bodily functions. This is
simply a variation of Robinson’s command that the state identify
conduct in crafting its laws, rather than punish a person’s mere
existence.” Id.
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nalizing the act of sleeping in public when an individ-
ual has nowhere else to sleep is, in effect, criminaliz-
ing the underlying status of being homeless.

V. Non-Existent Circuit Split

Judge O’Scannlain greatly overstates the extent
to which Martin and Grants Pass fall on one side of an
existing circuit split. According to Judge O’Scannlain,
no “federal circuit or state supreme court . . . has ever
embraced Grants Pass’s sweeping holding” regarding
the Eighth Amendment. Judge O’Scannlain then
cites opinions from the Eleventh and Fifth Circuits,
but neither of those opinions hold what Judge
O’Scannlain claims. In fact, no circuit court has
reached the merits of a challenge to public camping or
sleeping restrictions when no shelter space was avail-
able and concluded such restrictions were lawful.
Judge O’Scannlain also points to a state supreme
court opinion but that opinion explicitly does not de-
cide the question presented in Martin and Grants
Pass.

First, in Joel v. City of Orlando, 232 F.3d 1353
(11th Cir. 2000), the Eleventh Circuit addressed a
challenge to an anticamping ordinance. The entire
Eighth Amendment analysis in that case was prem-
ised on the fact the City of Orlando “presented unre-
futed evidence that ... a large homeless shelter . ..
never reached its maximum capacity and that no in-
dividual has been turned away because there was no
space available or for failure to pay the one dollar
nightly fee.” Id. at 1362. Thus, the Eleventh Circuit
concluded the antisleeping ordinance did “not crimi-
nalize involuntary behavior” because the plaintiff
could “comply with the [antisleeping] ordinance” by
sleeping in the shelter. Id. There is no suggestion the
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result would have been the same if there were no shel-
ter space available.

Judge O’Scannlain claims the availability of shel-
ter space is not a “compelling response” in terms of
distinguishing the result in Joel from that in Martin
and Grants Pass. But the central holding in Martin
and Grants Pass is that the Eighth Amendment anal-
ysis turns on whether there are shelter beds or other
locations where an involuntarily homeless person can
lawfully sleep. It would be hard to imagine a more
“compelling” way to distinguish Joel than pointing out
Joel did not involve involuntary conduct because shel-
ter space was always available.

Judge O’Scannlain also cites Johnson v. City of
Dallas, Tex., 61 F.3d 442 (5th Cir. 1995), where the
Fifth Circuit concluded the plaintiffs lacked standing
to challenge an anti-sleeping ordinance because they
had not been prosecuted. The district court had con-
ducted an extensive overview of the Supreme Court
cases and concluded the challenged antisleeping ordi-
nance impermissibly “punishe[d] the homeless for
their status as homeless.” Johnson v. City of Dallas,
860 F. Supp. 344, 350 (N.D. Tex. 1994). Instead of re-
jecting or even addressing such reasoning, the Fifth
Circuit concluded no individual had standing to seek
pre-enforcement review of a criminal statute. It is not
clear whether Judge O’Scannlain agrees with this
standing analysis and there is significant reason to
doubt it is correct. See, e.g., Holder v. Humanitarian
L. Project, 561 U.S. 1, 15 (2010) (allowing “preenforce-
ment review of a criminal statute”). But at the very
least, it is misleading to describe the Fifth Circuit’s
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rejection based on standing as establishing any posi-
tion on the merits of the Eighth Amendment issue.®

Judge O’Scannlain also cites Tobe v. City of Santa
Ana, 892 P.2d 1145 (1995), from the California Su-
preme Court. That case involved a facial challenge to
an anti-camping ordinance. Id. at 1154. The Califor-
nia Supreme Court explicitly noted, however, it was
not resolving whether an “involuntarily homeless per-
son who involuntarily camps on public property may
be convicted or punished under the ordinance.” Id. at

6 Judge O’Scannlain also professes to find conflicting decisions
from the First and Seventh Circuits. In the First Circuit case,
the defendant argued “because his drug addiction is a disease,
sentencing him to a term of imprisonment for manifesting a con-
dition of his disease constitutes cruel and unusual punishment
in violation of the Eighth Amendment.” United States v. Sirots,
898 F.3d 134, 135 (1st Cir. 2018). The First Circuit rejected this
argument, primarily because the standard of review was “clear
error” based on the defendant’s failure to raise the argument in
the district court. Thus, the First Circuit held only that existing
caselaw did not make it “clear or obvious” that “the Eighth
Amendment proscribes criminal punishment for conduct that re-
sults from narcotic addiction.” Id. at 138. Concluding existing
caselaw did not make the issue “clear or obvious” is not the same
as reaching the merits of the issue. As for the Seventh Circuit
opinion, it is unpublished and is based on an obvious error. The
opinion discusses a defendant who, allegedly due to his alcohol-
ism, “failed to attend treatment programs, used cocaine, and
abused alcohol so excessively that it led to his arrest for public
intoxication.” United States v. Stenson, 475 Fed. App’x 630, 631
(7th Cir. 2012). The Seventh Circuit concluded the defendant
could be punished for those acts because he was not being “pun-
ished for his status as an alcoholic but for his conduct.” Id. How-
ever, as noted by the Fourth Circuit, the Seventh Circuit “erro-
neously treated the plurality opinion in Powell as the holding of
the Court.” Manning v. Caldwell for City of Roanoke, 930 F.3d
264,283 n.17 (4th Cir. 2019). Therefore, Stenson is of little value.
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1166 n.19. Claiming Tobe is contrary to Grants Pass
requires ignoring the language of Tobe.

Finally, Judge O’Scannlain does not disclose that
reaching his preferred result would create a circuit
split with the Fourth Circuit. In Manning v. Caldwell
for City of Roanoke, 930 F.3d 264, 268 (4th Cir. 2019)
(en banc), the en banc Fourth Circuit addressed Vir-
ginia’s statutory scheme that made it a criminal of-
fense for individuals identified as “habitual drunk-
ards” to possess or attempt to possess alcohol. The
Fourth Circuit concluded this scheme might violate
the Eighth Amendment’s Cruel and Unusual Punish-
ments clause because it targeted “conduct that is both
compelled by [the plaintiffs’] illness and is otherwise
lawful for all those of legal drinking age.” Id. at 281.
In reaching that conclusion, the Fourth Circuit une-
quivocally adopted the same view of the Supreme
Court cases regarding status crimes as that adopted
in Martin. 930 F.3d at 282 n.17.

Judge O’Scannlain acknowledges that Manning
holds “involuntary conduct may be exempt” from pros-
ecution. But he argues Manning “limited its holding
to laws that singled individuals out for special punish-
ment for otherwise lawful conduct that is compelled
by their illness.” Judge O’Scannlain apparently be-
lieves the ordinances addressed in Grants Pass do not
“single out” individuals in a similar manner. Judge
O’Scannlain is wrong. The ordinances addressed in
Grants Pass target the involuntarily homeless the
same way the scheme in Manning targeted alcoholics.

Under the ordinances addressed in Grants Pass,
it would be lawful for an individual with access to
shelter to wrap himself in a blanket in a public park
because the individual was not using the blanket “for
the purpose of maintaining a temporary place to live.”
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50 F.4th at 793. However, the same conduct could
lead to criminal prosecution of an involuntarily home-
less person because, with no other place to live, the
person would be using the blanket for purposes of
maintaining a place to live. In brief, blanket use in a
public park is criminal if you are homeless and “lawful
conduct” if you are not. As with the ordinances in
Manning regarding alcoholics, the ordinances ad-
dressed in Grants Pass single out the involuntarily
homeless for criminalization of otherwise lawful con-
duct.

Judge O’Scannlain’s purported “deep and varied
intercircuit split over how to read the Eighth Amend-
ment” is an illusion. The Ninth Circuit is the sole cir-
cuit to have addressed, on the merits, a challenge to
the criminalization of sleeping in public by involun-
tarily homeless persons. The Ninth Circuit’s current
approach is faithful to Supreme Court precedent and
consistent with the Fourth Circuit’s approach to a
similar issue. Thus, Judge O’Scannlain’s desire to
hear Grants Pass en banc is so that a circuit split with
the Fourth Circuit can be created, not that an existing
circuit split can be resolved.

VI. Evidence Not in the Record

Judge M. Smith cites a wide variety of extra-rec-
ord evidence establishing homelessness is a serious is-
sue “caused by a complex mix of economic, mental-
health, and substance-abuse factors.” Everyone
agrees. Judge M. Smith then states, “local govern-
ments have taken a variety of steps intended to ame-
liorate the crisis . . . but most of these attempts to mit-
igate the challenging issues of homelessness have
been wholly or partially frustrated by an alleged con-
stitutional right conjured by a panel of our court.”
This appears to say that, but for Martin and now
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Grants Pass, local governments would be able to pur-
sue policies that would reduce the homeless popula-
tion. In other words, Judge M. Smith believes Martin
and Grants Pass are somewhat responsible for the size
of the homeless population. That is not sensible.

Judge M. Smith points out the City of Los Angeles
has roughly 70,000 homeless persons. Judge M.
Smith seems to believe at least some of those 70,000
persons, and more throughout the Ninth Circuit, re-
main homeless because of the very limited protection
offered by Martin. Thus, it follows that if Martin were
overruled and criminal penalties were again possible,
at least some of those 70,000 persons in Los Angeles
would obtain housing. Judge M. Smith does not cite
any authority that shows the possibility of criminal
penalties would have this effect. Available evidence
points away from such a conclusion. See, e.g., Donald
Saelinger, Nowhere to Go: The Impacts of City Ordi-
nances Criminalizing Homelessness, 13 Geo. J. on
Poverty L. & Pol’y 545, 559 (2006) (“[C]riminalization
laws make it much more difficult for the homeless to
gain social and economic mobility, and thus the laws
have the result of extending the period of time that
one is homeless.”).

Judge M. Smith’s extra-record evidence is care-
fully limited to support his causal theory. But if extra-
record evidence should be considered, other jurisdic-
tions show Martin is not the problem. New York City
1s experiencing a crisis in the increase of the involun-
tarily homeless population. As of February 2023, New
York City had more than 77,000 homeless persons,
“by far the most ever recorded and an increase of over
70 percent since May.” Emma G. Fitzsimmons and
Andy Newman, New York City Commissioner Of So-
cial Services Resigns, The New York Times (Feb. 8,
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2023). New York City is not in the Ninth Circuit and
it seems unlikely the holding in Martin is causing a
surge in the homeless population across the country.
Thus, Martin is not, as alleged, the driver of the home-
lessness problem.

VII. Conclusion

The Eighth Amendment “imposes substantive
limits on what can be made criminal and punished as
such.” Ingraham v. Wright, 430 U.S. 651, 667 (1977).
Those substantive limits are implicated only in rare
circumstances. One such circumstance is when a ju-
risdiction attempts to punish as a criminal offense the
life-sustaining act of sleeping in public with bedding
when a person has nowhere else to go. Because
Grants Pass and Martin provide exceptionally limited
protection, and are consistent with Supreme Court
precedent, the decision not to rehear Grants Pass en
banc is correct.’

" The city ordinances addressed in Grants Pass will be super-
seded, to some extent, on July 1, 2023, when a new Oregon state
law takes effect. The new state law requires “[a]ny city or county
law that regulates the acts of sitting, lying, sleeping or keeping
warm and dry outdoors on public property that is open to the
public must be objectively reasonable as to time, place and man-
ner with regards to persons experiencing homelessness.” Or.
Rev. Stat. Ann. § 195.530(2). The statute specifies that “[k]eep-
ing warm and dry means using measures necessary for an indi-
vidual to survive outdoors given the environmental conditions”
but it “does not include any measure that involves fire or flame.”
Or. Rev. Stat. Ann. § 195.530(1)(b)(B). This change in state law
is yet another reason why it was wise to not rehear Grants Pass.
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O’SCANNLAIN, Circuit Judge,! with whom Judges
WALLACE, CALLAHAN, BEA, IKUTA, BENNETT,
R. NELSON, BADE, COLLINS, LEE, BRESS, FOR-
REST, BUMATAY, and VANDYKE join, and with
whom Judge M. SMITH joins as to all parts except
Part II-A, respecting the denial of rehearing en banc:

With this decision, our Circuit’s jurisprudence
now effectively guarantees a personal federal consti-
tutional ‘right’ for individuals to camp or to sleep on
sidewalks and in parks, playgrounds, and other public
places in defiance of traditional health, safety, and
welfare laws—a dubious holding premised on a fanci-
ful interpretation of the Eighth Amendment. We are
the first and only federal circuit to have divined such
a strange and sweeping mandate from the Cruel and
Unusual Punishments Clause. Our jurisprudence in
this case is egregiously flawed and deeply damaging—
at war with constitutional text, history, and tradition,
and Supreme Court precedent. And it conflicts with
other circuits on a question of exceptional im-
portance—paralyzing local communities from ad-
dressing the pressing issue of homelessness, and seiz-
ing policymaking authority that our federal system of
government leaves to the democratic process. We
should have reheard this case en banc to reconsider
our unfortunate constitutional mistake.

1" As a judge of this court in senior status, I no longer have the
power to vote on calls for rehearing cases en banc or formally to
join a dissent from failure to rehear en banc. See 28 U.S.C.
§ 46(c); Fed. R. App. P. 35(a). Following our court’s general or-
ders, however, I may participate in discussions of en banc pro-
ceedings. See Ninth Circuit General Order 5.5(a).
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Instead of respecting constitutional “text, history,
and precedent,” Dobbs v. Jackson Women’s Health
Org., 142 S. Ct. 2228, 2271 (2022), our Eighth Amend-
ment jurisprudence here has disrupted the “para-
mount role of the States in setting ‘standards of crim-
inal responsibility,” Kahler v. Kansas, 140 S. Ct. 1021,
1028 (2020) (quoting Powell v. Texas, 392 U.S. 514,
533 (1968) (plurality)). In my view, our cases do not
inspire confidence that we have faithfully followed the
Cruel and Unusual Punishments Clause—and it is
worth explaining how we got here before considering
why we should have reheard Grants Pass en banc to
fix our constitutional mistakes. See Martin v. City of
Boise, 920 F.3d 584, 603 (9th Cir. 2019) (inventing the
doctrine); Johnson v. City of Grants Pass, 50 F.4th 787
(9th Cir. 2022) (expanding the doctrine).

A

Our untenable jurisprudence here started in
Boise where a three-judge panel first invented a fed-
eral constitutional ‘right’ (rooted in the Eighth
Amendment, of all places!) to sleep on public property.
In Boise, six homeless individuals alleged that the
City of Boise, Idaho, had violated their constitutional
rights by enforcing municipal ordinances that prohib-
ited unauthorized sleeping on sidewalks and in parks,
plazas, and other public places. Even though the
Eighth Amendment, on its own terms, only prohibits
“cruel and wunusual punishments,” U.S. Const.
amend. VIII, the Boise panel went where no federal
circuit had gone before—holding that the Eighth
Amendment prohibited a local government from
“prosecuting people criminally” for the “involuntary
act” of “sleeping outside on public property [including
sidewalks] when those people have no home or other
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shelter to go to.” Boise, 920 F.3d at 603, 613, 616
(cleaned up).

In doing so, the Boise panel made no effort to
ground its decision in the text, history, or tradition of
the Eighth Amendment. Instead—after failing to
identify a single Supreme Court precedent blessing its
approach—the Boise panel attempted to fashion its
preferred constitutional rule by stitching together
dicta in a lone concurrence with a dissent. Id. at 616
(holding that these separate, unprevailing writings in
Powell “compel[led]” Boise’s result). While we de-
clined to rehear Boise en banc, see id. at 590-99 (M.
Smith, J., dissental) (explaining Boise’s misconstruc-
tion of Supreme Court precedent); id. at 599-603 (Ben-
nett, J., dissental) (articulating Boise’s inconsistency
with the Eighth Amendment), our mistake in Boise
has (fortunately) not been replicated in other cir-
cuits—and, as I have already stated, we remain the
only federal court of appeals to have recognized an in-
dividual constitutional ‘right’ to sleep or to camp on
sidewalks and other public property.

B

Unfortunately, the problems created by Boise
have now been visited upon the City of Grants Pass
by the panel majority here, which has expanded
Boise’s faulty holding to affirm an injunction effec-
tively requiring the City to resign all but one of its
public parks to be used as homeless encampments.
See Grants Pass, 50 F.4th at 792-93, 813.2 In this

2 The cities of Boise and Grants Pass are, regrettably, not the
only victims of our Eighth Amendment jurisprudence here—a
point that is not to be celebrated. See, e.g., Fund for Empower-
ment v. City of Phoenix, No. CV-22-02041-PHX-GMS, 2022 WL
18213522 (D. Ariz. Dec. 16, 2022) (applying Boise); Coal. on
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case, several individuals sought to represent a puta-
tive class of all involuntarily homeless people living in
Grants Pass, seeking a permanent injunction barring
the enforcement of municipal ordinances that prohib-
ited unauthorized sleeping or camping in public
spaces. Id. at 792-94 (explaining that violating the
challenged public-sleeping, public-camping, and park-
exclusion ordinances could result in civil citations and
fines, that repeat violators could be excluded from
specified City property, and that violating an exclu-
sion order could subject a violator to criminal trespass
prosecution). The district court sided with the chal-
lengers—and it certified a class consisting of “[a]ll in-
voluntarily homeless individuals living in Grants
Pass,” and held that the City’s enforcement of the pub-
lic-sleeping and public-camping ordinances violated
the Eighth Amendment. Id. at 795-97.

1

A divided panel of our Court affirmed in all “ma-
terial aspects of this case.” Id. at 793. After conclud-
ing that class certification was proper, the panel ma-
jority held, following Boise, that the City could not en-
force the public-camping and park-exclusion ordi-
nances against “involuntarily homeless persons” for
the “mere act of sleeping” or camping in public spaces
when “there is no other place in the City for them to

Homelessness v. City & Cnty. of San Francisco, No. 22-CV-
05502-DMR, 2022 WL 17905114 (N.D. Cal. Dec. 23, 2022) (ap-
plying Grants Pass). While our mistaken jurisprudence in this
area has some limits, see Grants Pass, 50 F.4th at 812 n.33, we
should not pretend that the jurisprudential experiment started
by Boise and expanded by Grants Pass—which “effectively
strikes down the anti-camping and anti-sleeping [o]rdinances. . .
of countless, if not all, cities within our jurisdiction,” Boise, 920
F.3d at 599 (M. Smith, J., dissental)—is “narrow,” contra id. at
617 (majority opinion); Grants Pass, 50 F.4th at 813.
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go.” Id. at 798 & n.12, 813 (remanding, inter alia, on
the public-sleeping ordinance because the relevant
plaintiff had died). It also expanded Boise by holding
that the City could not deprive persons of whatever
materials they needed “to keep ... warm and dry,”
and by extending Boise from the purely criminal
arena to civil fines and citations. Id. at 806-09. In
doing so, the panel majority content to rest on Boise’s
tortured reading of Supreme Court precedent, see id.
at 808-11—declined to devote any serious attention to
the text, history, or tradition of the Eighth Amend-
ment.

2

Judge Collins dissented. Id. at 814-31. He ex-
plained, inter alia, that the case should be reheard en
banc because the panel majority decision combined a
“gross misreading of [Boise] with a flagrant disregard
of settled class-certification principles,” and because
“the foundation on which [the panel majority decision]
is built is deeply flawed: [Boise] seriously miscon-
strued the Eighth Amendment and the Supreme
Court’s caselaw construing it.” Id. at 814, n.1. In his
view, Boise has “generatel[d] dire practical conse-
quences for the hundreds of local governments within
our jurisdiction,” and those harms will be “greatly
magnified by the egregiously flawed reconceptualiza-
tion and extension of [Boise’s] holding.” Id. at 831
(quoting Boise, 920 F.3d at 594 (M. Smith, J., dis-
sental)).

II

There is a simple reason why we should have re-
heard Grants Pass en banc: it entrenches a deeply
damaging and egregiously wrong construction of the
Eighth Amendment in our Circuit’s precedent. An
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“erroneous interpretation” of the Constitution is “al-
ways important.” Dobbs, 142 S. Ct. at 2265. But some
judicial mistakes are “more damaging” than others—
and “more than just wrong.” Id. at 2265-66. The novel
and expansive jurisprudence entrenched by Grants
Pass—which thumbs its nose at the “standard
grounds for constitutional decisionmaking]:] text, his-
tory, and precedent”—stands on “exceptionally weak
grounds” and “should be overruled.” Id. at 2264, 2266,
2271.

A

The first flaw in Grants Pass’s jurisprudence is
that it conflicts with the text, history, and tradition of
the Eighth Amendment—which demonstrate that the
Cruel and Unusual Punishments Clause does not es-
tablish a federal constitutional “doctrinel[] of criminal
responsibility.” Kahler, 140 S. Ct. at 1028 (cleaned
up). Constitutional text, history, and tradition make
plain that the Clause was directed to modes of punish-
ment—and that it was never intended to arrogate the
substantive authority of legislatures to prohibit “acts”
like those at issue here, and “certainly not before con-
viction.” Boise, 920 F.3d at 602 (Bennett, J., dis-
sental). Indeed, one might question whether the
Cruel and Unusual Punishments Clause has anything
to do with the jurisprudence embraced by Grants
Pass—which authorizes a plaintiff who has never
been assigned a “punishment,” let alone one that is
“cruel and unusual,” to challenge traditional anti-va-
grancy regulations under the Clause. It is regrettable
that Grants Pass never meaningfully engaged the
text, history, and tradition of the Constitution—which
are the “standard grounds for constitutional deci-
sionmaking.” Dobbs, 142 S. Ct. at 2271 (“text, history,
and precedent”); see, e.g., Ingraham v. Wright, 430
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U.S. 651, 664 (1977) (“history” and precedent); Ken-
nedy v. Louisiana, 554 U.S. 407, 421 (2008) (“text, his-
tory, meaning, and purpose”); see also, e.g., Kennedy
v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2428 (2022)
(“historical practices and understandings” (cleaned
up)); New York State Rifle & Pistol Ass’n, Inc. v.
Bruen, 142 S. Ct. 2111, 2128-29 (2022) (“text and his-
tory”); Washington v. Glucksberg, 521 U.S. 702, 721
(1997) (“history and tradition” (cleaned up)).

1

The Eighth Amendment provides, “Excessive bail
shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.” U.S. Const.
amend. VIII (emphasis added). The Amendment’s
bar on excessive “bail,” excessive “fines,” and the in-
fliction of cruel and unusual “punishments” indicates
the Amendment’s punitive focus. And the text of the
Cruel and Unusual Punishments Clause itself pro-
vides no substantive limit on what conduct may be
punished. Instead, it only prohibits “punishments”
(i.e., pain or suffering inflicted for a crime or offense)
that are “cruel” (i.e., marked by savagery and barbar-
ity) and “unusual” (i.e., not in common use), reflecting
a constitutional prohibition originally and tradition-
ally understood to forbid the government from “au-
thorizing particular forms or ‘modes’ of punishment—
specifically, cruel methods of punishment that are not
regularly or customarily employed.” Harmelin v.
Michigan, 501 U.S. 957, 976 (1991) (opinion of Scalia,
J.); id. at 979 (“[b]Jreaking on the wheel,” “flaying
alive,” and “maiming, mutilating, and scourging to
death” (cleaned up)). Constitutional text, history, and
tradition make clear—contrary to Grants Pass’s hold-
ing—that the Clause was not originally understood to
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displace the authority of legislatures to prohibit his-
torically proscribable acts (and certainly not before
any punishment was imposed), see Boise, 920 F.3d at
599-603 (Bennett, J., dissental), and that the Clause
was not traditionally taken to enshrine a constitu-
tional “doctrine[] of criminal responsibility,” Kahler,
140 S. Ct. at 1028 (cleaned up).

2

Ultimately, the text, history, and tradition of the
Eighth Amendment teach a simple truth: the Cruel
and Unusual Punishments Clause—a constitutional
prohibition fundamentally centered on modes of pun-
ishment—is not a boundless remedy for all social and
policy ills, including homelessness. It does not em-
power us to displace state and local decisionmakers
with our own enlightened view of how to address a
public crisis over which we can claim neither expertise
nor authority, and it certainly does not authorize us
to dictate municipal policy here. Given the “centuries-
long evolution of the collection of interlocking and
overlapping concepts which the common law has uti-
lized to assess the moral accountability of an individ-
ual for his antisocial deeds,” including the “doctrines
of actus reus, mens rea, insanity, mistake, justifica-
tion, and duress,” the “process of adjustment” of the
“tension between the evolving aims of the criminal
law and changing religious, moral, philosophical, and
medical views of the nature of man” has primarily
“been thought to be the province of the States.” Pow-
ell, 392 U.S. at 535-36 (plurality). So long as “the ac-
cused has committed some act, has engaged in some
behavior, which society has an interest in preventing,
or perhaps in historical common law terms, has com-
mitted some actus reus,” the Eighth Amendment does
not prohibit punishing such an act merely “because it
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is, in some sense, ‘involuntary’ or ‘occasioned by a
compulsion.” Id. at 533. It is troubling that our Cir-
cuit—in inventing a new individual ‘right’ unmoored
from text, history, or tradition—has twisted the
Eighth Amendment to displace the substantive au-
thority of local officials to prohibit a species of antiso-
cial conduct that was neither originally nor tradition-
ally thought to warrant the protection of the Consti-
tution, let alone immunity under the Cruel and Unu-
sual Punishments Clause.

B

The second flaw in Grants Pass’s jurisprudence is
that it lacks any foundation in the Eighth Amendment
doctrine handed down to us by the Supreme Court—
which, to be clear, has never accepted Grants Pass’s
theory that the Cruel and Unusual Punishments
Clause establishes a federal constitutional prohibition
on the criminalization of purportedly nonvolitional
conduct. While Grants Pass purports faithfully to fol-
low the Supreme Court’s decisions in Robinson v. Cal-
ifornia, 370 U.S. 660 (1962), and Powell v. Texas, 392
U.S. 514 (1968), it actually rests on a plain misreading
of the Supreme Court’s instructions because it does
little more than combine dicta in a solo concurrence
with a dissent. In doing so, Grants Pass has clearly
erred—embracing a startling misapplication of the
Marks doctrine to venture far astray from Supreme
Court precedent, see Marks v. United States, 430 U.S.
188, 193 (1977) (“When a fragmented Court decides a
case and no single rationale explaining the result en-
joys the assent of five Justices, the holding of the
Court may be viewed as that position taken by those
Members who concurred in the judgments on the nar-
rowest grounds.” (cleaned up)).
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1

The Supreme Court has never blessed our Cir-
cuit’s sweeping approach to the Eighth Amendment
here—and neither Robinson nor Powell provide any
support for Grants Pass’s adventurous holding. In
Robinson, the Supreme Court first articulated the sta-
tus-act distinction that should have made this a sim-
ple case—holding only that the Eighth Amendment
prohibited states from making it a crime “to be ad-
dicted to the use of narcotics.” Robinson, 370 U.S. at
662 (cleaned up). Unlike laws “punish[ing] a person
for the use of narcotics, for their purchase, sale or pos-
session, or for antisocial or disorderly behavior result-
ing from their administration,” the California law in-
validated by Robinson punished the mere “status” of
narcotics addiction, unmoored from any particular
conduct. Id. at 662, 666. The holding of Robinson is
simple: the criminal law cannot punish status (e.g.,
“beling] addicted to the use of narcotics”); it can only
punish conduct (e.g., “the use of narcotics”). Id. at
662-67 (cleaned up); see Manning v. Caldwell for City
of Roanoke, 930 F.3d 264, 288 (4th Cir. 2019) (en banc)
(Wilkinson, J., dissenting).

The Supreme Court has not wavered from the sta-
tus-act distinction articulated by Robinson—and Pow-
ell is certainly no exception. In Powell, decided soon
after Robinson, a fractured Supreme Court upheld a
Texas law prohibiting public drunkenness against an
Eighth Amendment challenge alleging that the alco-
holic’s status compelled him to drink in public. Pow-
ell, 392 U.S. 514. No controlling majority rejected the
status-act line drawn by Robinson: (1) Justice Mar-
shall’s four-justice plurality upheld the statute based
on Robinson’s status-act distinction, id. at 516-37
(plurality); (2) Justice White’s lone concurrence (the
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dispositive fifth vote) upheld the statute because it in-
volved a volitional act, and he declined to determine
whether a non-volitional act could be criminalized, id.
at 548-54 (White, J., concurring); and (3) Justice For-
tas’s four-justice dissent rejected Robinson’s status-
act distinction and deemed the statute’s enforcement
unconstitutional, id. at 554-70 (Fortas, J., dissenting).
Because Justice White did not “reach|[] the broader
question of compulsion, the judgment in Powell nei-
ther extended [n]or contracted Robinson, which was
left undisturbed.” Manning, 930 F.3d at 289 (Wil-
kinson, J., dissenting). And the Supreme Court has
certainly never understood Powell to have such broad
effect: it has neither “walked away from Robinson” nor
“embraced [Boise’s] whole notion of nonvolitional con-
duct.” Id.

2

Nevertheless, Grants Pass—turning to Powell’s
fractured decision, see Grants Pass, 50 F.4th at 809-
11 (contorting Powell and Marks)—attempts to “tease
[its] preferred reading from the dicta of a single jus-
tice,” Manning, 930 F.3d at 290 (Wilkinson, J., dis-
senting). Grants Pass’s distortion of Powell clearly vi-
olates Marks—which, as explained, instructs that the
Court’s holding is “that position taken by those Mem-
bers who concurred in the judgment|] on the narrow-
est grounds.” Marks, 430 U.S. at 193 (cleaned up).
Because no victorious majority in Powell disrupted
Robinson’s “status-act” distinction or blessed Grants
Pass’s “involuntary conduct” theory, we are left with
nothing more than Grants Pass’s attempt to craft its
preferred rule by combining dicta in a concurrence
with a dissent—which means that Grants Pass is ul-
timately predicated on a plain Marks violation. Such
a fundamental mistake, which directly implicates the
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limits on an inferior court’s authority to circumvent
the limits of such controlling precedents, should not
remain the law of our Circuit.

III

The fundamental flaws in Grants Pass are suffi-
cient reason to reject its deeply damaging and egre-
giously wrong interpretation of the Eighth Amend-
ment. But even apart from the constitutional errors
entrenched by Grants Pass, there are additional, com-
pelling reasons why this case warranted rehearing en
banc. Perhaps most importantly, our expansive inter-
pretation of the Cruel and Unusual Punishments
Clause diverges from other courts on an issue of ex-
ceptional importance—and it is telling that we remain
the only circuit bold enough to embrace an Eighth
Amendment doctrine that effectively requires local
communities to surrender their sidewalks and other
public places to homeless encampments.

A

The Eighth Amendment jurisprudence undergird-
ing Grants Pass squarely conflicts with decisions from
other circuits and other courts. We should not pretend
that our Circuit’s divination of a personal constitu-
tional ‘right’ to encamp on public property (including
sidewalks) is anything but the inventive, judge-made
novelty that we all know it to be.

1

The first set of conflicts—which centers on Grants
Pass’s result—is plain. No federal circuit or state su-
preme court (not one!) has ever embraced Grants
Pass’s sweeping holding that the Eighth Amendment
prohibits the enforcement of public-camping re-
strictions (including before any punishment is im-
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posed). Other circuits to consider the issue have uni-
formly upheld such laws against Eighth Amendment
challenges. See Joel v. City of Orlando, 232 F.3d 1353,
1356, 1361-62 (11th Cir. 2000) (upholding public-
camping proscription because “[a] distinction exists
between applying criminal laws to punish conduct,
which is constitutionally permissible, and applying
them to punish status, which is not”); see also Johnson
v. City of Dallas, 61 F.3d 442, 443-45, n.5 (5th Cir.
1995) (rejecting challenge to public-camping proscrip-
tion because the prohibition on cruel and unusual
punishments is applicable only after prosecution and
conviction, and none of the challengers had been “con-
victed of violating the sleeping in public ordinance”
(relying on Ingraham, 430 U.S. at 664)). And no state
supreme court has reached the same result as our ab-
errant decision here. See Tobe v. City of Santa Ana,
892 P.2d 1145, 1166 (Cal. 1995) (upholding public-
camping regulation because the “ordinance permits
punishment for proscribed conduct, not punishment
for status”); Allen v. City of Sacramento, 234 Cal. App.
4th 41, 60 (2015) (upholding public-camping bar be-
cause “the Eighth Amendment does not prohibit the
punishment of acts,” and the “ordinance punishes the
act[] of [illegal] camping, . .. not homelessness”). No
defender of Grants Pass’s jurisprudence has provided
a compelling response to these decisions, see Boise,
920 F.3d at 617 n.9 (attempting to reconcile Boise with
Joel’s alternative rationale, but declining to do much
else); Grants Pass, 50 F.4th 787 (not even attempting
this much)—Ilet alone a federal appellate or state su-
preme court case that has ever reached Grants Pass’s
result. While Grants Pass has not been replicated
elsewhere, aside from a smattering of trial-level dis-
positions, a decision that stands so far out of step with
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so many other courts is one that cries out for correc-
tion.

2

The second set of conflicts—which relates to
Grants Pass’s rationale—is similarly troublesome.
Our approach to the Eighth Amendment in this area
conflicts with decisions from the First Circuit, Fourth
Circuit, and Seventh Circuit, which embrace several
competing tests for determining whether the Eighth
Amendment immunizes involuntary conduct. At least
two other circuits—the First Circuit and the Seventh
Circuit—have flatly rejected the Grants Pass principle
that purportedly “involuntary” conduct is exempt
from criminal liability under the Eighth Amendment,
or that Justice White’s lone concurrence in Powell pro-
vides the binding opinion that compels such exemp-
tions. See, e.g., United States v. Sirois, 898 F.3d 134,
137-38 (1st Cir. 2018); United States v. Stenson, 475
F. App’x 630, 631 (7th Cir. 2012) (citing United States
v. Black, 116 F.3d 198, 200-01 (7th Cir. 1997)); see also
supra (collecting cases rejecting Grants Pass’s reading
of Robinson, Powell, and Ingraham). And the Fourth
Circuit—the only circuit that embraces anything like
Grants Pass’s approach—provides, at best, only mixed
support because even though it held that involuntary
conduct may be exempt based on dicta in Justice
White’s lone concurrence, it limited its holding to laws
that “singled” individuals “out for special punishment
for otherwise lawful conduct that is compelled by their
illness.” Manning, 930 F.3d at 281 n.14. Our Circuit
is, therefore, locked in a deep and varied intercircuit
split over how to read the Eighth Amendment in light
of Robinson and Powell—and, as explained, we are the
only federal court of appeals to have discovered a per-
sonal constitutional ‘right’ for individuals to encamp
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on public property (including sidewalks) in violation
of traditional health, safety, and welfare laws, a result
that no other federal circuit or state supreme court in
the country has been bold enough to replicate.

B

Grants Pass also presents a question of excep-
tional practical and institutional importance. The im-
modest approach to the Eighth Amendment that it
embraces is both troubling and dangerous. It under-
mines the power of state and local governments to ad-
dress the homelessness crisis. And it arrogates to fed-
eral judges authority that the Constitution reserves
elsewhere. We should have granted rehearing en
banc to stop the damage already being worked by
Boise and to stave off the mischiefs that Grants Pass
is sure to worsen. It is regrettable that our Circuit has
declined to grapple with the consequences of our mis-
takes.

1

The practical consequences should have been rea-
son enough to reconsider our jurisprudential experi-
ment before it did any more harm to our communi-
ties—and before its dangers were exacerbated by
Grants Pass. No one reasonably doubts that our ex-
isting precedent in Boise has created grave and trou-
bling consequences for the state and local communi-
ties within our jurisdiction. And no one meaningfully
contests that these harms will be greatly worsened by
the doctrinal innovations introduced by Grants Pass.
One need only walk through our neighborhoods—
through the Tenderloin (San Francisco) or Skid Row
(Los Angeles)—to know that our communities are fast
coming undone. Tents crowding out sidewalks, nee-
dles flooding parks, and rubbish (and worse) marring
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public squares reflect a threat to the public welfare
that should not be taken lightly. Nor do such trou-
bling blights mark an area where we should be eager
to throw caution to the wind and to embrace judicial
adventurism so far removed from the guardrails set
by the Constitution’s text and the Supreme Court’s
precedents.

Unfortunately, the “Hobson’s choice” imposed by
our Circuit effectively requires state and local officials
to “abandon enforcement of a host of laws regulating
public health and safety,” Boise, 920 F.3d at 594 (M.
Smith, dJ., dissental)—and, if today’s decision is any
guide, our precedents will readily be wielded effec-
tively to require jurisdictions throughout our Circuit
to surrender the use of many of their public spaces (in-
cluding sidewalks) to homeless encampments. It is
easy enough for us, behind marble walls and sealed
doors, to dismiss the consequences of our decisions.
But for those who call these communities home—who
must live by the criminal violence, narcotics activity,
and dangerous diseases that plague the homeless en-
campments buttressed by our decisions—the conse-
quences of our judicial arrogation are harder to ac-
cept.

2

In addition to the practical harms that our juris-
prudence creates for our communities, we also should
have ended the jurisprudential mistake embraced by
Grants Pass as quickly as possible because it “visit[s]
structural and institutional damage in so many re-
spects.” Manning, 930 F.3d at 305 (Wilkinson, J., dis-
senting). In particular, the doctrine embraced by
Grants Pass puts “judges in policymaking roles re-
served largely for legislatures and states.” Id. at 297.
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It erodes “the states’ role as separate sovereigns en-
trusted to define the criminal law within their own
borders,” and “pushes the Eighth Amendment as a
catch-all corrective” for social ills identified by inex-
pert and unelected judicial officers. Id. Under our
federal system, state and local leaders—not distant
federal judges—are primarily entrusted with the
power and duty to protect the common welfare of our
towns, cities, and neighborhoods, and to ensure that
our streets, squares, and sidewalks remain clean and
safe. See United States v. Lopez, 514 U.S. 549, 561 n.3
(1995). The reason for such “legislative responsibility
over criminal law is fundamental: the criminal law ex-
ists to protect the safety of citizens, and ensuring the
safety of the people is one of those things that popular
government exists to do.” Manning, 930 F.3d at 297
(Wilkinson, J., dissenting). Unfortunately, this has
not swayed our Court—with consequences that will
sweep well past the troubles visited upon the City of
Boise and the City of Grants Pass.

IV

Grants Pass is a regrettable mistake that en-
trenches and expands upon previous deeply damaging
jurisprudence. While I do not doubt the good faith of
my colleagues, it is hard to imagine a jurisprudence
that combines so little regard for the sacred words of
the Constitution, with so much disregard for the state
and local authorities that our constitutional system
entrusts as the primary protectors of the health,
safety, and welfare of our communities. Our jurispru-
dence here is flawed—in conflict with the text, history,
and tradition of the Eighth Amendment, and the prec-
edents of the Supreme Court. And it splits from other
circuits on a question of exceptional importance,
working great violence to our constitutional structure
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and threatening dire consequences for communities
within our jurisdiction. It is most regrettable that our
Court has failed to rehear this case en banc.
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GRABER, Senior Circuit Judge, respecting the denial
of rehearing en banc:

The constitutional limits on a municipality’s abil-
ity to address the issue of homelessness present an ex-
ceptionally important and complex topic. I appreciate
the many thoughtful views expressed by my col-
leagues. I write separately to offer a middle ground.

Whether or not the result is dictated by Powell v.
Texas, 392 U.S. 514 (1968), the Eighth Amendment
almost certainly prohibits criminal punishment of
persons who engage in truly involuntary actions such
as sleeping. I thus agree with the underlying legal
premise of the decisions in Johnson v. City of Grants
Pass, 50 F.4th 787 (9th Cir. 2022), and Martin v. City
of Boise, 920 F.3d 584 (9th Cir. 2019). Eighth Amend-
ment protection also extends to individualized injunc-
tive relief, such as precluding a municipality from en-
forcing a particular criminal provision against a spe-
cific person, if past actions by the municipality war-
rant such equitable relief. Our opinion in Martin,
though controversial, reached a reasonable result,
particularly because Martin emphasized the “narrow”
nature of its holding. 920 F.3d at 617. I did not join,
and did not agree with, the dissents from denial of re-
hearing en banc in Martin.

In my view, though, the extension of Martin to
classwide relief, enjoining civil statutes that may
eventually lead to criminal violations but have never
resulted in criminal convictions for any named plain-
tiff, is a step too far from the individualized inquiries
inherent both in the Eighth Amendment context and
in the context of injunctive relief. A key part of John-
son’s reasoning begins with the observation that civil
citations could lead to a civil park-exclusion order
which, in turn, could lead to a prosecution for criminal
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trespass (but which never has for the named plain-
tiffs).! Johnson, 50 F.4th at 807—08. The opinion then
concludes that, because the Eighth Amendment would
prohibit that ultimate prosecution, it also must pro-
hibit the civil citations. Id. I disagree with that dou-
ble leap in logic. Even assuming that classwide in-
junctive relief were available against a prosecution for
criminal trespass, the Eighth Amendment does not
prohibit all civil remedies that could, in theory, lead
to such a prosecution. In this way, Johnson unjustifi-
ably expands the reach of the Eighth Amendment.

The challenges faced by individuals experiencing
homelessness are severe. And the challenges that face
municipalities are daunting. When called upon, we
have an obligation to ensure that a municipality’s ef-
forts to provide for the common health and safety do
not violate the Constitution. I agree with the basic
legal premise that the Eighth Amendment protects
against criminal prosecution of the involuntary act of
sleeping, but the injunctive relief in this case goes too
far. Moreover, given the widespread nature of the

! The amended opinion refers to Debra Blake as “a named
plaintiff,” and the amended opinion states that she was convicted
of “Criminal Trespass on City Property.” Amended Op. at 28
n.13. Blake unfortunately died. As the opinion elsewhere recog-
nizes, Johnson, 50 F.4th at 800-02, she is no longer a named
plaintiff. Moreover, Blake’s “conviction” is doubly inapt here.
First, despite the name of the citation, the conviction was for a
violation, not a crime. Second, Blake was cited for being in a
closed park, not for violating any of the civil statutes challenged
here. The crux of the opinion’s analysis is that a civil citation
could lead to a criminal misdemeanor conviction under Oregon
Revised Statute section 164.245. Johnson, 50 F.4th at 807. No
evidence in the record suggests that the civil statutes relevant
here have caused Blake or any named plaintiff to be convicted of
that crime.
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homelessness crisis in our jurisdiction, it is crucial
that we get it right. Our court should have reheard
this case en banc.
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M. SMITH, Circuit Judge, with whom Judges BEN-
NETT, BUMATAY, and VANDYKE join, and with
whom Judges IKUTA, R. NELSON, BADE, COL-
LINS, and BRESS join as to Parts I and II, dissenting
from the denial of rehearing en banc:

Homelessness is presently the defining public
health and safety crisis in the western United States.
California, for example, is home to half of the individ-
uals in the entire country who are without shelter on
a given night.! In the City of Los Angeles alone, there
are roughly 70,000 homeless persons.”> There are
stretches of the city where one cannot help but think
the government has shirked its most basic responsi-
bilities under the social contract: providing public
safety and ensuring that public spaces remain open to
all. One-time public spaces like parks—many of
which provide scarce outdoor space in dense, working-
class neighborhoods—are filled with thousands of
tents and makeshift structures, and are no longer wel-
coming to the broader community.?

1 HUD, The 2022 Annual Homelessness Assessment Report
(AHAR) to Congress 16 (2022), https://www.huduser.gov/por-
tal/sites/default/files/pdf/2022-AHAR-Part-1.pdf.

2 Doug Smith, Rand Survey Finds Homelessness Up 18% in
L.A. Hot Spots Where the Official Count Recorded Decreases, L.A.
Times (Jan. 26, 2023), https://www.latimes.com/califor-
nia/story/2023-01-26/rand-survey-finds-homelessness-up-18-in-
l-a-hot-spots-where-the-official-count-recorded-decreases.

3 See generally Luis Sinco, Photos: An Unflinching Look at
Homelessness During the Pandemic (Mar. 8, 2021),
https://www .latimes.com/california/story/2021-03-08/homeless-
nessand-the-pandemic (depicting homeless encampments); L.A.
Homeless Servs. Auth., Car, Van, RV/Camper, Tent, and Make-
shift Shelter (CVRTM) (2022), https:/www.lahsa.org/docu-
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It is a status quo that fails both those in the home-
less encampments and those near them. The home-
less disproportionately risk being the victims of vio-
lence, sexual assault, and drug-related death,* and en-
campments’ unsanitary conditions have caused resur-
gences of plagues such as typhus, tuberculosis, and
hepatitis-A.> For those who live, work, and attend
school near these encampments, they have become a
source of fear and frustration. A plurality of Califor-
nia residents rate homelessness and the closely re-
lated issue of a lack of affordable housing as the state’s
two most pressing issues.® In the City of Los Angeles,
a startling 95% of residents view homelessness as a
serious or very serious problem, while roughly 40% of

ments?id=6533-cvrtmsummary-by-geography (estimating the to-
tal number of tents and makeshift structures across the City of
Los Angeles).

4 See Gale Holland, Attacked, Abused and Often Forgotten:
Women Now Make Up 1 in 3 Homeless People in L.A. County, L.A.
Times (Oct. 28, 2016), https:/www.latimes.com/projects/la-me-
homeless-women/; Christian Martinez & Rong-Gong Lin II, L.A.
County Homeless Deaths Surged 56% in Pandemic’s First Year.
Overdoses Are Largely to Blame, L.A. Times (Apr. 22, 2022),
https://www.latimes.com/california/story/2022-04-22/la-county-
homeless-deaths-surge-pandemic-overdoses.

5 Soumya Karlamangla, L.A. Typhus Outbreak Adds Fuel to
Debates Over Homelessness and Housing, L.A. Times (Oct. 11,
2018), https://www.latimes.com/local/california/la-me-In-typhus-
outbreak20181011-story.html; Anna Gorman & Kaiser Health
News, Medieval Diseases Are Infecting California’s Homeless, At-
lantic, https://www.theatlantic.com/health/archive/2019/03/ty-
phus-tuberculosis-medieval-diseases-spreading-home-
less/584380/ (last updated Mar. 11, 2019).

6 Mark Murray, California Poll: Homelessness Is Most Urgent
Issue in the State, NBC News Mar. 1, 2023),
https://www.nbcnews.com/meet-the-press/meetthepressblog/cal-
ifornia-poll-homelessness-urgent-issue-state-rena72972.
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residents report that pervasive homelessness makes
them no longer feel safe in their own neighborhoods.’

Homelessness is caused by a complex mix of eco-
nomic, mental-health, and substance-abuse factors,
and appears to resist any easy solution. In recent
years, state and local governments have taken a vari-
ety of steps intended to ameliorate the crisis: adopting
zoning reforms to increase the supply of housing, de-
claring public emergencies to bypass red tape and
more quickly build new public housing, increasing
spending on mental-health services, and contracting
with hotels and motels to offer temporary housing to
those living on the street. Some local governments
have also reasonably chosen to couple these longer-
term measures with attempts to enforce public-camp-
ing bans and other public health measures—but most
of these attempts to mitigate the challenging issues of
homelessness have been wholly or partially frustrated
by an alleged constitutional right conjured by a panel
of our court that finds no support in United States Su-
preme Court jurisprudence.

Assume, for example, that you are a police officer
and you encounter a homeless person in some public
space—say, San Francisco’s Civic Center near the

" Benjamin Oreskes, Doug Smith & David Lauter, 95% of Vot-
ers Say Homelessness is L.A.’s Biggest Problem, Times Poll finds.
You Can’t Escape It’, L.A. Times (Nov. 14, 2019),
https://www.latimes.com/california/story/2019-11-14/homeless-
housing-poll-opinion; Benjamin Oreskes & David Lauter, L.A.
Voters Angry, Frustrated Over Homeless Crisis, Demand Faster
Action, Poll Finds, L.A. Times (Dec. 1, 2021),
https://www.latimes.com/homeless-housing/story/2021-12-01/la-
voters-are-frustrated-impatient-over-persistent-homelessness-
crisis.
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James R. Browning Building where our court sits. As-
sume further that the person has set up a tent and
“engage[d] in other life-sustaining activities” like def-
ecation and urination on the sidewalk nearby. Martin
v. City of Boise, 920 F.3d 584, 617 (9th Cir. 2019) (ci-
tation omitted). You also know that, pursuant to the
city’s good-faith efforts to comply with the dictates of
Martin, government workers have conducted out-
reach and offered temporary housing to the homeless
persons in this area. Nonetheless, under the major-
ity’s reasoning, you are powerless to cite this person
even for public defecation because San Francisco has
fewer shelter beds than total homeless persons. It is
irrelevant that the city already offered this specific
person shelter because “the number of homeless per-
sons outnumber the available shelter beds.” Johnson
v. City of Grants Pass, 50 F.4th 787, 792 (9th Cir.
2022) (cleaned up).® In a democracy, voters and gov-
ernment officials should be able to debate the efficacy
and desirability of these types of enforcement actions.
Regrettably, our court has short-circuited the political
process and declared a reasonable policy response to
be off-limits and flatly unconstitutional.

Contrary to Judges Gould and Silver’s assertion,
neither my description of the West’s homelessness cri-
sis nor my offering of the above hypothetical is meant
to “argue the crisis would abate” if Martin and Grants
Pass were overruled. Though these decisions cer-
tainly add obstacles to local governments’ already dif-
ficult path to solving the homelessness crisis, I have

8 This hypothetical is based on two district-court applications
of Martin and Grants Pass. See infra section III (San Francisco
and Sacramento examples).
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never and do not here contend that our precedent is
an on/off-switch entirely responsible for the crisis.

I describe the scope of the West’s homelessness
crisis to instead make a point about our proper role,
as well as our institutional competence and accounta-
bility. Unlike the officials tasked with addressing
homelessness, the members of our court are neither
elected nor policy experts. Of course, the political pro-
cess must yield to the fundamental rights protected by
the Constitution, and some of federal courts’ finest
moments have come in enforcing the rights of politi-
cally marginal groups against the majority. But when
asked to inject ourselves into a vexing and politically
charged crisis, we should tread carefully and take
pains to ensure that any rule we impose is truly re-
quired by the Constitution—not just what our une-
lected members think is good public policy. Unfortu-
nately, the careful constitutional analysis that the
West’s homelessness crisis calls for is absent from
both Martin, 920 F.3d 584, and the majority opinion
here, Grants Pass, 50 F.4th 787.

Martin misread Supreme Court precedent, yet we
failed to give that case the en banc reconsideration it
deserved. Grants Pass now doubles down on Martin—
crystallizing Martin into a crude population-level in-
quiry, greenlighting what should be (at most) an indi-
vidualized inquiry for class-wide litigation, and leav-
ing local governments without a clue of how to regu-
late homeless encampments without risking legal lia-
bility. Martin handcuffed local jurisdictions as they
tried to respond to the homelessness crisis; Grants
Pass now places them in a straitjacket. If this case
does not “involve[] a question of exceptional im-
portance,” I cannot imagine one that does. Fed. R.
App. P. 35(a)(2). We should have taken this second
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chance to revisit our flawed precedent en banc, and I
respectfully dissent from our decision not to do so.

I

As Judge O’Scannlain explains in his Statement,
Martin cannot be squared with the Supreme Court’s
Eighth Amendment precedent. What is more, as
Judge O’Scannlain also explains, Martin violates Su-
preme Court precedent regarding what constitutes
binding precedent. The Marks rule instructs in no un-
certain terms that, “[wlhen a fragmented [Supreme]
Court decides a case and no single rationale explain-
ing the result enjoys the assent of five Justices, the
holding of the Court may be viewed as that position
taken by those Members who concurred in the judg-
ments on the narrowest grounds.” Marks v. United
States, 430 U.S. 188, 193 (1977) (cleaned up) (empha-
sis added). Yet Martin counted to five votes for its un-
derstanding of the Eighth Amendment by including
the four votes of the Powell dissenters. Martin, 920
F.3d at 616 (“The four dissenting Justices adopted a
position consistent with that taken by Justice White
[in his concurrence] ....”). When the Marks rule is
properly applied to Powell v. Texas, 392 U.S. 514
(1968), it produces the holding that Powell’s “convic-
tion was constitutional because it involved the com-
mission of an act. Nothing more, nothing less.” Mar-
tin, 920 F.3d at 591 (M. Smith, J., dissenting from de-
nial of rehearing en banc); see also Grants Pass, 50
F.4th at 830 (Collins, dJ., dissenting) (“Under a correct
application of Marks, the holding of Powell is that
there is no constitutional obstacle to punishing con-
duct that has not been shown to be involuntary, and
the converse question of what rule applies when the
conduct has been shown to be involuntary was left
open.”). Put differently: When the Marks rule is
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properly applied, Martin cannot hide behind Powell
and insist that Supreme Court precedent “compels the
conclusion” it reached. Martin, 920 F.3d at 616.

Martin therefore had the burden to affirmatively
justify its rule—that a “state may not criminalize con-
duct that is an unavoidable consequence” of a person’s
status—as consistent with the Eighth Amendment.
Id. at 617 (cleaned up). But neither Martin nor the
majority in this case even attempts to make that
showing, including rebutting the number of reasons
Justice Thurgood Marshall and the other Justices in
the Powell plurality thought an unavoidable-conse-
quence-of-status rule would be both improper and un-
workable. We are left completely in the dark as to
why, for example, the Martin panel and Grants Pass
majority apparently thought:

e The Powell plurality was wrong to interpret
Robinson v. California, 370 U.S. 660 (1962),
as a ban on “punish[ing] a mere status” and
nothing more. Powell, 392 U.S. at 532 (plu-
rality) (Marshall, J.).

e The Powell plurality was wrong to be con-
cerned that an unavoidable-consequence-of-
status rule would lack “any limiting princi-
ple.” Id. at 533.

e The Powell plurality was wrong to think that
a constitutionalized unavoidable-consequence
rule would improperly override the ability of
states to develop “[tlhe doctrines of actus
reus, mens rea, insanity, mistake, justifica-
tion, and duress” to resolve as they think best
“the tension between the evolving aims of the
criminal law and changing religious, moral,
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philosophical, and medical views of the na-
ture of man.” Id. at 535-36.

e  The Powell plurality incorrectly characterized
an unavoidable-consequence rule as confer-
ring upon unelected federal judges the impos-
sible task of being “the ultimate arbiter[s] of
the standards of criminal responsibility, in di-
verse areas of the criminal law, throughout
the country.” Id. at 533.

e The punishment flowing from a public-camp-
ing prosecution (or even just a civil citation)
constitutes the “exceedingly rare” instance—
outside the context of capital punishment and
juvenile life without parole—where a particu-
lar sentence may violate the Eighth Amend-
ment. Rummel v. Estelle, 445 U.S. 263, 272
(1980); see Miller v. Alabama, 567 U.S. 460,
469-70 (2012) (summarizing proportionality
case law).

Judges Gould and Silver are correct to note that the
Powell plurality is, after all, just a plurality. But
these questions, and others, still warranted a re-
sponse—one would hope that a lower court, when
fashioning a novel constitutional rule, would at least
grapple with the reasons four Supreme Court Justices
expressly chose to reject the very same rule. The dis-
trict courts tasked with applying Martin/Grants Pass,
the local governments placed in a straitjacket by these
decisions, and the residents of our circuit who now
must live with the consequences all deserved better
than the half-reasoned decisions they received from
our court.
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IIL.

Moreover, even if one assumes arguendo that the
Eighth Amendment supports an unavoidable-conse-
quence-of-status principle, Grants Pass’s homeless-
ness-specific analysis has nothing to do with that
principle. One would reasonably assume that Grants
Pass implemented Martin’s general Eighth Amend-
ment principle by mandating that courts conduct an
individualized inquiry: whether public camping by
the individual plaintiffs before the court is an “una-
voidable consequence” of their status as homeless per-
sons—inquiring, for example, into whether the plain-
tiffs declined offers of temporary housing.® But one
would be mistaken in that assumption. Instead of
calling for an individualized inquiry, the original
Grants Pass majority opinion candidly set forth a
crude jurisdiction-wide inquiry: “The formula estab-
lished in Martin is that the government cannot prose-
cute homeless people for sleeping in public if there is
a greater number of homeless individuals in a juris-
diction than the number of available shelter spaces.”

® One short-term housing site in Los Angeles sits nearly empty
despite proximity to a large homeless camp, and one of the new
Los Angeles mayor’s marquee offers of short-term housing had a
below-50% acceptance rate. See Helen Li, The Times Podcast:
Why Hotel Rooms for L.A.’s Homeless Sit Empty (Feb. 15, 2023),
https://www.latimes.com/podcasts/story/2023-02-15/the-times-
podcastcecil-hotel-los-angeles; Benjamin Oreskes, Bass Wants to
Bring Homeless People Indoors. Can She Secure Enough Beds?,
L.A. Times (Dec. 22, 2022), https://www.latimes.com/califor-
nia/story/2022-12- 22/karenbass-homelessness-directive-inside-
safe; see also David Zahniser, In Downtown L.A., Bass’ Plan to
Clear Encampments Faces Crime, Addiction and Resistance
(May 30, 2023), L.A. Times, https:/www.latimes.com/califor-
nia/story/2023-05-30/1a-me-mayor-bass-homeless-encampment-
resistance.
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Grants Pass, 50 F.4th at 795 (cleaned up); see id. at
823-28 (Collins, J., dissenting) (arguing that Martin
provides at most a “case-specific,” as-applied claim).
The original majority opinion made clear that the
beds-versus-population “formula” is all that matters:
Because the plaintiffs in this case established a shel-
ter-beds deficit, they are deemed—no matter their
personal situations—involuntarily homeless, and the
city effectively cannot enforce its ordinances against
any homeless person.

The majority has now amended its opinion to re-
move this “formula” language, and the opinion’s body
now quotes Martin’s statement that individuals are
outside the purview of its holding if they “have access
to adequate temporary shelter, whether because they
have the means to pay for it or because it is realisti-
cally available to them for free, but [they] choose not
to use it.” Martin, 920 F.3d at 617 n.8. But I fear that
this amendment, in reality, does little to change the
substance of Grants Pass and instead simply obscures
what Grants Pass holds.

Notably, the amendment is not accompanied by
any downstream changes to the majority’s application
of its rule to the facts or its ultimate conclusion. So,
the “formula” language may be gone, but the approach
that language forthrightly described remains embed-
ded in the opinion. Grants Pass still holds that
“[t]here, of course, exists no law or rule requiring a
homeless person” to “provide the court an accounting
of her finances and employment history” before being
deemed “involuntarily homeless.” 50 F.4th at 811. It
still equates a shelter-beds deficit with jurisdiction-
wide involuntariness: “[T]he number of homeless per-
sons outnumber the available beds. In other words,
homeless persons have nowhere to shelter and sleep
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in the City ....” Id. at 792; see also id. at 797 (de-
scribing the district court decision, which it largely af-
firms, as holding “that, based on the unavailability of
shelter beds, the City’s enforcement of its anti-camp-
ing and anti-sleeping ordinances violated the Cruel
and Unusual Punishment Clause”). And it still treats
a shelter-beds deficit, when combined with conclusory
allegations of involuntariness, as sufficient for an in-
dividual to show that he or she is involuntarily home-
less: “Gloria Johnson has adequately demonstrated
that there is no available shelter in Grants Pass and
that she is involuntarily homeless.” Id. at 811.

The amendment thus places district courts in an
impossible position. They will not be able to reconcile
Grants Pass’s disparate strands—because they cannot
be reconciled. District courts will have to choose be-
tween following what Grants Pass now says in one
place (there must be a meaningful voluntariness in-
quiry) and what Grants Pass says and does in another
place (a shelter-beds deficit and conclusory allegations
are all one needs).

Indeed, Grants Pass’s class-certification analysis
confirms that its nod to the unavoidable-consequence
or involuntarily-homeless limitation is just window
dressing—and that the amendment to the opinion is
one of form, not substance. As Judge Collins ex-
plained, if Martin’s public-camping ban is truly lim-
ited to those who are involuntarily homeless, then
Martin-type cases cannot possibly be litigated on a
class-wide basis. Grants Pass, 50 F.4th at 823-28
(Collins, J., dissenting). To be certified, a putative
class must satisfy Federal Rule of Civil Procedure 23’s
commonality requirement, among others. “What mat-
ters” for purposes of that requirement “is not the rais-
ing of common questions—even in droves—but rather,
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the capacity of a class-wide proceeding to generate
common answers apt to drive the resolution of the lit-
igation.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
350 (2011) (cleaned up). A court must be able to “re-
solve an issue that is central to the validity of each one
of the [class members’] claims in one stroke.” Id.
Whether a public-camping ban is unconstitutional as
applied to a homeless plaintiff depends (it would
seem) on whether that plaintiff is “involuntarily
homeless,” which in turn depends on a host of individ-
ualized factors: Did they decline the city’s offer of tem-
porary housing? Do they otherwise “have the means
to pay” for temporary housing? Were there areas of
the city where they could publicly camp without cita-
tion in light of the city’s enforcement policies? It blinks
reality to say that the district court could, “in one
stroke,” resolve the constitutionality of the public-
camping ban as applied to each of the “at least around
50” class members here. Grants Pass, 50 F.4th at 811.

The majority, for what it is worth, tries to back-
door involuntariness into its Rule 23 analysis. But its
argument is one that Philosophy 101 professors
should consider using as their go-to example of circu-
lar reasoning: The class satisfies Rule 23’s commonal-
ity requirement because the class members’ claims all
present the question of whether enforcement of pub-
lic-camping ordinances against “involuntarily home-
less individuals violates the Eighth Amendment.” Id.
at 804-05 n.22. Answering that question resolves the
claims of each class member “in one stroke” because
“[plursuant to the class definition, the class includes
only involuntarily homeless persons.” Id. at 804—-05
(citation omitted). The basis for that premise? “[T]he
record establishes” it. Id. at 804—-05 n.22. As Judge
Collins explained, there is “no authority for this auda-
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cious bootstrap argument.” Id. at 827 (Collins, J., dis-
senting). By wholly collapsing the merits into the
class definition, the majority opinion certified an im-
permissible “fail safe” class. Id. (quoting Olean Whole-
sale Grocery Coop. v. Bumble Bee Foods, 31 F.4th 651,
670 n.14 (9th Cir. 2022) (en banc)).

In response to this criticism, Judges Gould and
Silver suggest that Grants Pass’s class-certification
analysis is run of the mill—analogizing it to our
court’s recent approval of a district court’s certifica-
tion of a class of California residents who worked for
a certain employer. See Bernstein v. Virgin Am., Inc.,
3 F.4th 1127, 1134 (9th Cir. 2021). It is telling that
Judges Gould and Silver think involuntary homeless-
ness is as easily determined as residency and employ-
ment history—another piece of evidence that Martin’s
involuntariness component has faded away or been
collapsed into the shelter-beds inquiry. More funda-
mentally, their analogy overlooks that the Bernstein
class definition did not swallow the merits inquiry in
the manner that the class definition does here. Sepa-
rate from class membership (based on residency and
employment), the Bernstein plaintiffs still had to
make a merits showing that the defendant violated
California labor laws by, among other things, failing
to pay a minimum wage and to pay for all hours
worked. See id. at 1133. Here, by contrast, the game
is essentially over as soon as the class is certified. The
class (purportedly) consists only of involuntarily
homeless people, and application of the challenged or-
dinances to the class members is unconstitutional (un-
der our flawed precedent) because the class members
are involuntarily homeless.

Viewing the majority’s class-certification analy-
sis, there are only two possible conclusions: Either
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(1) the majority erred in certifying the class despite a
lack of commonality; or (2) the majority read “involun-
tarily” out of Martin’s purported involuntarily-home-
less rule. Either conclusion points to profound error
that we should have used the en banc process to cor-
rect.

III.

Judges Gould and Silver insist that Martin and
Grants Pass apply only in “exceptionally narrow situ-
ation[s]” and that critics of these decisions have re-
sorted to “rhetorical exaggerations.” But whose word
should one take: that of a panel majority defending its
own work or that of several district court judges who
have no dog in this fight and are simply trying to un-
derstand and apply the law as we have handed it
down to them? Several district court decisions have
understood Martin and now Grants Pass to run rough-
shod over normal procedural rules and past any sub-
stantive limiting principles. As a result, local govern-
ments are hard-pressed to find any way to regulate
the adverse health and safety effects of homeless en-
campments without running afoul of our court’s case
law—or, at a minimum, being saddled with litigation
costs. If one picks up a map of the western United
States and points to a city that appears on it, there is
a good chance that city has already faced a lawsuit in
the few short years since our court initiated its Martin
experiment. Without expressing any view on how
other district courts or panels of our court should de-
cide these or similar cases pursuant to our existing
precedent, I offer a few examples of the judicial adven-
turism our case law has already produced:

1. San Francisco responded conscientiously to
Martin. The police department promulgated an en-
forcement bulletin intended to comply with that case’s
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dictates while retaining flexibility to clear some of the
city’s worst encampments. See Coal. on Homelessness
v. City & Cnty. of San Francisco, No. 22-cv-05502-
DMR, 2022 WL 17905114, at *3-7 (N.D. Cal. Dec. 23,
2022). Pursuant to the bulletin, an officer cannot ar-
rest a homeless person for a set of enumerated of-
fenses unless SFPD first “secure[s] appropriate shel-
ter.” Id. at *4 (emphasis omitted). SFPD policy re-
quires officers to work with other city agencies to im-
plement a multi-step process: The city posts a notice
that an encampment clearing will occur on a particu-
lar date; city workers perform outreach at the en-
campment the weekend before the clearing; and city
workers follow up at the encampment 24 to 72 hours
before the clearing. Id. at *5-7. Only then can an en-
campment clearing take place. To be sure, the record
on SFPD’s compliance with this policy was mixed.
The defendants asserted that they always comply
with the policy—“conduct[ing] regular training[s]” on
it, setting aside beds based on an estimated ac-
ceptance rate, and providing officers with the means
to check shelter-bed availabilities. Id. at *13-15, *23.
Some plaintiffs asserted that they never received ad-
vance notice of encampment clearings or offers of
housing. Id. at *8-9. Other plaintiffs asserted that
SFPD sometimes complied with the policy and
“acknowledgel[d] receiving and/or accepting shelter of-
fers at . . . encampment closures.” Id. at *22; see also
id. at *10-12. The plaintiffs’ expert opined that San
Francisco had a shelter-beds deficit but conceded that
a “clear way to access shelter is via an encampment
[closure] while under threat from law enforcement.”
Id. at *14.

Nonetheless, the court found the mixed record be-
fore it sufficient to issue a sweeping preliminary in-
junction. The district court repeatedly returned not to
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the facts of specific plaintiffs in specific encampment
clearings but to the consideration at the center of
Grants Pass: whether there is a shelter-beds deficit.
See id. at *21 (“insufficient stock of shelter beds”); id.
*22 (“long-standing shelter bed shortfalls”); id. at *23
(“there are thousands more homeless individuals . . .
than there are available shelter beds”); id. at *27
(“shortfall of shelter beds”). The court determined
that it “need not decide” how offers of housing, when
actually made, would impact the constitutionality of
arrests or alter the scope of an injunction. See id. at
*23—24. The court instead issued a broad, if ambigu-
ous, injunction that appears to effectively prevent
SFPD from enforcing five separate prohibitions
against homeless persons in San Francisco “as long as
there are more homeless individuals ... than there
are shelter beds available.” Id. at *28.

2. Phoenix suffered a similar fate. Like San
Francisco, it adopted a policy that police “officers must
make individualized assessments” before issuing cita-
tions against homeless persons for certain offenses.
Fund for Empowerment v. City of Phoenix, No. CV-22-
02041-PHX-GMS, 2022 WL 18213522, at *3 (D. Ariz.
Dec. 16, 2022). Unlike the San Francisco case, the dis-
trict court cited no evidence in the record showing that
Phoenix breached its policy. Still, the district court
issued a sweeping injunction after conducting a mer-
its inquiry that focused almost exclusively on the
Grants Pass beds-versus-population inquiry. The dis-
trict court noted that it was “not contested that there
are more unsheltered individuals than shelter beds in
Phoenix” and then concluded that Phoenix’s policy
“present][s] likely unconstitutional applications espe-
cially when the unsheltered in the city outnumber the
available bed spaces.” Id. The city’s enforcement pol-
icy—as a mere “statement of administrative policy”—
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was insufficient to “forestall the Plaintiffs’ ultimate
likelihood of success on the merits.” Id. (quoting Mar-
tin, 920 F.3d at 607).

3. Santa Barbara adopted a half-measure: a ge-
ographically- and time-limited ban against public
sleeping that applied only in the city’s downtown area.
Boring v. Murillo, No. CV-21-07305, 2022 WL
14740244, at *1 (C.D. Cal. Aug. 11, 2022). Despite the
ordinance’s modest scope, the district court still held
that the plaintiffs stated a plausible claim to relief
pursuant to Martin and denied the city’s motion to
dismiss. See id. at *5-6.

4. Sacramento found itself subject to a lawsuit
after taking the innocuous step of removing a portable
toilet from city-owned property. Mahoney v. City of
Sacramento, No. 2:20-cv-00258-KJM, 2020 WL
616302, at *1 (E.D. Cal. Feb. 10, 2020). Though the
court ultimately declined to issue a temporary re-
straining order because the plaintiffs’ claims failed on
factual grounds, it still interpreted Martin to cover
public urination and defecation prosecutions and
stated that “the City may not prosecute or otherwise
penalize the plaintiffs . . . for eliminating in public if
there is no alternative to doing so.” Id. at *3.

Judges Gould and Silver argue this “brief state-
ment made in the context of resolving an emergency
motion is not a solid foundation” on which to suggest
that the enforcement of public defecation and urina-
tion laws may well be suspect pursuant to our court’s
precedent. In their view, that is because Martin and
Grants Pass did not involve a “challenge to any public
urination or defecation ordinances.” But our decisions
are not good-for-one-ride-only tickets forever bound to
their specific facts; they serve as precedent to which
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parties analogize in related situations. Martin at-
tempted to limit its reach by explaining that sleep is
a “life-sustaining activit[yl.” Martin, 920 F.3d at 617.
In their concurrence, Judges Gould and Silver offer a
slightly different version of that limiting principle—
that sleep is an “identifiable human need[].” But
“Iwlhat else is [an identifiable human need]? Surely
bodily functions.” Martin, 920 F.3d at 596 (M. Smith,
dJ., dissenting from denial of rehearing en banc). It is
not a slippery-slope fallacy to note a realistic conse-
quence that flows directly from Martin and Grants
Pass’s reasoning. Moreover, Judges Gould and Silver
fail to recognize that something is fundamentally
amiss with our precedent if a city, even if it ultimately
prevails, must first go to court before it can remove a
toilet from property it owns.

5. Chico “constructed an outdoor temporary shel-
ter facility at the Chico Municipal Airport that accom-
modate[d] all 571 of the City’s homeless persons.”
Warren v. City of Chico, No. 2:21-CV-00640-MCE,
2021 WL 2894648, at *3 (E.D. Cal. July 8, 2021). But
the district court cited stray lines in Martin in addi-
tion to Merriam-Webster’s definition of “shelter,” con-
ducted a single paragraph of analysis, concluded that
the airport shelter was not Martin-type shelter, and
subsequently enjoined Chico from enforcing its anti-
camping laws against “homeless persons in violation.”
Id. at *3—4.

As the district court itself recognized, this deci-
sion (as well as the others above) shows that, while
the Martin analysis may be “straight-forward . . . [as]
to the facts of [a] case,” the “practical ramifications for
the community are much more complex” and the “con-
cerns raised in the dissent from the denial of rehear-
ing en banc appear to have come to fruition.” Id. at *4
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n.4 (citation omitted). As I feared, our case law has
“prohibit[ed] local governments from fulfilling their
duty to enforce an array of public health and safety
laws,” and the “[h]alting [of] enforcement of such
laws” has “wreak[ed] havoc on our communities.”
Martin, 920 F.3d at 594 (M. Smith, J., dissenting from
denial of rehearing en banc).

® sk sk

I respect the good intentions of my colleagues
on the Martin panel and in the Grants Pass majority.
But Martin, particularly now that it has been super-
charged by Grants Pass, has proven to be a runaway
train that has derailed and done substantial collateral
damage to the governmental units in which it has
been applied and those living therein. These cases use
a misreading of Supreme Court precedent to require
unelected federal judges—often on the basis of sloppy,
mixed preliminary-injunction records—to act more
like homelessness policy czars than as Article III
judges applying a discernible rule of law. I respect-
fully dissent from our court’s decision not to rehear
Grants Pass en banc.
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COLLINS, Circuit Judge, dissenting from the denial
of rehearing en banc:

In my dissent as a member of the panel in this
case, I explained that:

e  Martin v. City of Boise, 920 F.3d 584 (9th Cir.
2019), is a “deeply flawed” decision that “seri-
ously misconstrued the Eighth Amendment
and the Supreme Court’s caselaw construing
it”;

e Even if Martin were correct in its EKighth
Amendment holding, the panel majority’s de-
cision in Johnson “greatly expands Martin’s
holding” in a way that is “egregiously wrong”;
and

e The panel majority’s decision “make[s] things
worse” by “combin[ing] its gross misreading of
Martin with a flagrant disregard of settled
class-certification principles.”

See Johnson v. City of Grants Pass, 50 F.4th 787, 814
& n.1 (9th Cir. 2022) (Collins, J., dissenting). In its
“joint statement regarding denial of rehearing,” the
panel majority today recycles many of the flawed ar-
guments in its opinion. I have already explained in
my dissent why those arguments are wrong. See id.
at 823-31. The statement of Judge O’Scannlain re-
specting the denial of rehearing en banc and Parts I
and IT of Judge M. Smith’s dissent from the denial of
rehearing en banc—which I join—further cogently ex-
plain the multiple serious errors in the panel major-
ity’s opinion. I will not repeat all of what has already
been said, but I think that two points are worth un-
derscoring in response to the panel majority’s state-
ment regarding the denial of rehearing.
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First, the panel majority’s statement confirms
and illustrates the layers of self-contradiction that un-
derlie its opinion in this case.

The panel majority continues implausibly to in-
sist that its opinion is “strictly limited to enforcement
of the ordinances against ‘involuntarily’ homeless per-
sons,” which would suggest—as Martin itself sug-
gested—an individualized case-specific inquiry. See
Panel Majority Statement at 94. But the panel major-
ity also continues to insist that the class was properly
certified because any individualized issues concerning
involuntariness were moved into the class definition.
See Panel Majority Statement at 99-101. As I have
explained, that “artifice” ignores the requirements of
Federal Rule of Civil Procedure 23, because it “rel[ies]
on a fail-safe class definition that improperly sub-
sumes this crucial individualized merits issue into the
class definition.” 50 F.4th at 827 (Collins, J., dissent-
ing). The panel majority tries to wave away the prob-
lem as merely one of “individualized determinations
to identify class members,” arguing that what it did in
this case is no different than asking whether, for ex-
ample, a given class member resides in a particular
State or performs a given job for a company. See Panel
Majority Statement at 101 (emphasis added). But in
sharp contrast to the simple factual inquiries in the
panel majority’s examples, its standard for “identify-
ing” class members here—i.e., whether a given plain-
tiff's homelessness is involuntary under all of the cir-
cumstances—is the central merits issue in the case un-
der a correct reading of Martin. Thus, under the
faulty class action upheld by the panel majority, if a
particular person’s individual circumstances confirm
that his homelessness is not “involuntary” in the
sense that Martin requires, then his Eighth Amend-
ment claim under Martin fails on the merits—and he
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is then defined out of the class. But if his homeless-
ness is involuntary under Martin’s standards, then
(under that decision’s reading of the Eighth Amend-
ment) his Martin claim is a winner—and he remains
in the class. The result is a classic fail-safe class: each
“class member either wins or, by virtue of losing, is
defined out of the class.” Olean Wholesale Grocery
Coop. v. Bumble Bee Foods, 31 F.4th 651, 669-70 n.14
(9th Cir. 2022) (en banc) (citation omitted).

Underlying all of this is a fundamental incon-
sistency between the various propositions endorsed by
the panel majority’s opinion. As I stated in my panel
dissent, “the majority cannot have it both ways: either
the class definition is co-extensive with Martin’s in-
voluntariness concept (in which case the class is an
improper fail-safe class) or the class definition differs
from the Martin standard (in which case Martin’s in-
dividualized inquiry requires decertification).” 50
F.4th at 827-28 (Collins, J., dissenting). Nothing in
the panel majority’s statement resolves these internal
contradictions, which plague its deeply flawed opin-
ion.

Second, I cannot let pass without comment the
panel majority’s contention that a newly enacted Ore-
gon statute regulating the application of local ordi-
nances to homeless individuals provides “yet another
reason why it was wise to not rehear” this case en
banc. See Panel Majority Statement at 112-13 n.7.
Even assuming that this statute will require that city
laws such as those challenged here must be “objec-
tively reasonable as to time, place and manner with
regards to persons experiencing homelessness,” under
“the totality of the circumstances,” see Or. Rev. Stat.
§ 195.530(2), (5), the removal of the objectively unrea-
sonable constitutional straitjacket wrongly imposed
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by Martin and Johnson would continue to alter the
outcome of this case and would also greatly improve
the cogency, coherence, and correctness of Eighth
Amendment jurisprudence in this circuit. The panel
majority is quite wrong in suggesting that this statute
provides any grounds for looking the other way and
allowing Martin’s cancer on our jurisprudence to con-
tinue to metastasize.

I reiterate what I said in the conclusion of my
panel dissent, which is that both Martin and Johnson
“should be overturned or overruled at the earliest op-
portunity, either by this court sitting en banc or by the
U.S. Supreme Court.” 50 F.4th at 831 (Collins, J., dis-
senting). By denying rehearing en banc today, we
have regrettably failed to overrule Martin and John-
son. I again emphatically dissent.
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BRESS, Circuit Judge, joined by CALLAHAN, M.
SMITH, IKUTA, BENNETT, R. NELSON, MILLER,
BADE, LEE, FORREST, BUMATAY, and VANDYKE,
Circuit Judges, dissenting from the denial of rehear-
ing en banc:

Looking out the windows of the Ninth Circuit’s
courthouse in San Francisco, one sees the most diffi-
cult problems plaguing big-city America on display.
Homelessness, drug addiction, barely concealed nar-
cotics dealing, severe mental health impairment, the
post-COVID hollowing out of our business districts.
These problems of disrespect for the law, human suf-
fering, and urban decline would seem connected, the
result of a complex interaction of forces that defies any
easy solution.

But on top of everything that our localities must
now contend with, our court has injected itself into the
mix by deploying the Eighth Amendment to impose
sharp limits on what local governments can do about
the pressing problem of homelessness—a problem
now so often related to every other in our great cities.
With no mooring in the text of the Constitution, our
history and traditions, or the precedent of the Su-
preme Court, we have taken our national founding
document and used it to enact judge-made rules gov-
erning who can sit and sleep where, rules whose ill
effects are felt not merely by the States, and not
merely by our cities, but block by block, building by
building, doorway by doorway.

The antecedent question we must always ask
when interpreting the Constitution is whether a mat-
ter has been entrusted, in the first instance, to the
courts or to the people. The answer to that question
here is clear: we must allow local leaders—and the
people who elect them—the latitude to address on the
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ground the distinctly local features of the present cri-
sis of homelessness and lack of affordable housing.
And we must preserve for our localities the ability to
make tough policy choices unobstructed by court-cre-
ated mandates that lack any sound basis in law. The
expanding constitutional common law our court is
fashioning in this area adds enormous and unjustified
complication to an already extremely complicated set
of circumstances.

Not every challenge we face is constitutional in
character. Not every problem in our country has a le-
gal answer that judges can provide. This is one of
those situations. The decision in Johnson v. City of
Grants Pass, 50 F.4th 787 (9th Cir. 2022), and our de-
cision in Martin v. City of Boise, 920 F.3d 584 (9th Cir.
2019), on which Johnson is premised, are clearly
wrong and should have been overruled. I respectfully
dissent from the denial of rehearing en banc.
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
MEDFORD DIVISION

DEBRA BLAKE, GLORIA
JOHNSON, JOHN LOGAN, Case No.
individuals, on behalf of 1:18-¢cv-01823-CL
themselves and all others
similarly situated,

o OPINION
Plaintiffs, AND ORDER
V.
CITY OF GRANTS PASS, July 22, 2020
Defendant,

CLARKE, Magistrate Judge.

This case involves a certified class of homeless in-
dividuals residing in and around Grants Pass, Ore-
gon. The class members allege that the City of Grants
Pass has a web of ordinances, customs, and practices
that, in combination, punish people based on their sta-
tus of being involuntarily homeless. This case comes
before the Court on cross-motions for summary judg-
ment. The Court has also considered amicus briefs
submitted by League of Oregon Cities and the Na-
tional Law Center on Homelessness and Poverty. For
the reasons below, Plaintiffs’ Motion for Summary
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Judgment (Dkt. No. 62) is GRANTED in part and DE-
NIED in part, and Defendant’s Motion for Summary
Judgment (Dkt. No. 80) is DENIED.!

STANDARD OF REVIEW

Summary judgment shall be granted when the
record shows that there is no genuine dispute as to
any material facts and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(a);
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247
(1986). The moving party has the initial burden of
showing that no genuine issue of material fact exists.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986);
Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir.
2001) (en banc). The court cannot weigh the evidence
or determine the truth but may only determine
whether there is a genuine issue of fact. Playboy En-
ters., Inc. v. Welles, 279 F.3d 796, 800 (9th Cir. 2002).
An issue of fact is genuine “if the evidence is such that
a reasonable jury could return a verdict for the non-
moving party.” Anderson, 477 U.S. at 248.

When a properly supported motion for summary
judgment is made, the burden shifts to the opposing
party to set forth specific facts showing that there is a
genuine issue for trial. Id. at 250. Conclusory allega-
tions unsupported by factual material are insufficient
to defeat a motion for summary judgment. Taylor v.
List, 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the
opposing party must, by affidavit or as otherwise pro-
vided by Rule 56, designate specific facts which show
there is a genuine issue for trial. Devereaux, 263 F.3d
at 1076. In assessing whether a party has met its bur-

1 The parties have consented to Magistrate Judge jurisdiction
pursuant to 28 U.S.C. § 636(c)(1).
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den, the court views the evidence in the light most fa-
vorable to the non-moving party. Allen v. City of Los
Angeles, 66 F.3d 1052, 1056 (9th Cir. 1995).

BACKGROUND

This case is about respecting the dignity of home-
less individuals and the City of Grants Pass’ ability to
protect the safety and welfare of its citizens. Unshel-
tered homelessness is an ever-growing crisis nation-
wide, and the overwhelming majority of homeless in-
dividuals are not living that way by choice. According
to the United States Department of Housing and Ur-
ban Development (“HUD”), there were an estimated
533,000 homeless individuals in the United States in
2018; more than a third of whom were “unsheltered
homeless,” meaning, individuals “whose primary
nighttime location [wals a public or private place not
designed for or ordinarily used as a regular sleeping
accommodation for human beings, including a car,
park, . .. or camping ground.” HUD’s figures are ob-
tained using what is known as a “point-in-time” or
“PIT” count, which, as its name suggests, is arrived at
by counting the number of people in a city or county
who are homeless on a particular night.? HUD re-
quires local homelessness assistance and prevention
networks to conduct a PIT count each year as a condi-
tion of federal funding. A 2001 administrative study
found that the true size of a homeless population may
be anywhere between 2.5 to 10 times larger than what

2 National Law Center on Homelessness & Poverty, Housing
Not Handcuffs 2019: Ending the Criminalization of Homeless-
ness in U.S. Cities 28 n.15 (2019), http:/nlchp.orgiwpcontent/up-
loads/2019/12/HOUSING-NOT-HANDCUFFS-2019-FINAL.pdf
[hereinafter Housing Not Handcuffs].

3 Id. at 28.
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can be estimated by a PIT count.* As the Ninth Circuit
recognized in Martin v. City of Boise, there are many
reasons for this undercount:

It is widely recognized that a one-night point
in time count will undercount the homeless
population, as many homeless individuals may
have access to temporary housing on a given
night, and as weather conditions may affect
the number of available volunteers and the
number of homeless people staying at shelters
or accessing services on the night of the count.

920 F.3d 584, 604 (9th Cir.), cert. denied sub nom. City
of Boise, Idaho v. Martin, 140 S. Ct. 674, (2019).

To combat the homeless crisis, many local govern-
ments have created ordinances—such as the ones
challenged by Plaintiffs in this case—that ban “camp-
ing” or similar activities in all or parts of a city. These
ordinances are often referred to as “quality of life
laws.” Enforcing quality of life laws is an expensive
endeavor nationwide. For example, the City of Los
Angeles spends $50 million annually policing criminal
and civil quality of life laws.® By contrast, the City of
Los Angeles spends only $13 million on providing
housing and services to the country’s largest homeless

+ Id.

5 See Joshua Howard et al., At What Cost: The Minimum Cost
of Criminalizing Homelessness in Seattle and Spokane, HOME-
LESS RIGHTS ADVOCACY PROJECT 10 (2015), https:/digital-
commons.law.seattleu.edu/hrap/10.

6 Gale Holland, L.A. Spends $100 Million a Year on Homelessness,
City Report Finds, LOS ANGELES TIMES, Apr. 16, 2015,
https://www .latimes.corn/local/lanow/la-me-In-homeless-caore-
port-20150416-story.html.
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population.” Likewise, a Seattle University study
found that the cost to the City of Seattle for enforcing
just one of its six quality of life laws was $2.3 million
over five years.®

The City of Grants Pass, Oregon, the city involved
in this case, had a population of 23,000 people accord-
ing to the 2000 census, and it is now estimated to have
more than 38,000 people.” The development of afford-
able housing in Grants Pass has not kept up with the
population growth. City Manager Aaron Cubic con-
firmed in his deposition that Grants Pass has a va-
cancy rate of 1% and that “essentially means that
there’s no vacancy.” Edward Johnson Decl., Ex. 1, Cu-
bic Depo. at p. 49, lines 1-10 (Dkt. #63-1). Kelly Wes-
sels, the Chief Operating Officer of the Community
Action Agency that serves Grants Pass testified that
“Grants Pass’ stock of affordable housing has dwin-
dled to almost zero. Landlords routinely require an
applicant to have an income that is three times the
monthly rent. Rental units that cost less than
$1,000/month are virtually unheard of in Grants
Pass.” Kelly Wessels Decl. 7 (Dkt. #42).

A point-in-time count of homeless individuals was
conducted by the United Community Action Network
(“UCAN”) on dJanuary 30, 2019, in Grants Pass.
UCAN counted 602 homeless individuals in Grants

" Housing Not Handcuffs, supra note 2, at 71.

8 See Joshua Howard et al., At What Cost: The Minimum Cost
of Criminalizing Homelessness in Seattle and Spokane, HOME-
LESS RIGHTS ADVOCACY PROJECT iii (2015), https:/digital-
commons.law.seattleu.edu/hrap/10.

® http://worldpopulationreview.com/us-cities/grants-passor-
population/.
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Pass. Wessels Decl. | 6 (Dkt. #42). Another 1,045 in-
dividuals were counted as “precariously housed,”
meaning that they were sleeping at the home of some-
body else, or “couch surfing.” Id.

In March 2013, the Grants Pass City Council
hosted a Community Roundtable, hereinafter referred
to as the “2013 Roundtable Meeting,” to “identify so-
lutions to current vagrancy problems.” Wessels Decl.
7 8, Ex. 1 (minutes of public roundtable) (Dkt #65).
Minutes from this meeting show that the City Council
President stated, “the point is to make it uncomforta-
ble enough for them in our city so they [referring to
homeless individuals] will want to move on down the
road.” Wessels Decl., Ex. 1 at 2 (Dkt. #65-1). At the
end of the meeting, a list of “actions to move forward
on” was created. These action items included (i) ways
to increase police presence downtown; (ii) create an
exclusion zone and possibly have a blanket trespass-
ing regulation; (iii) specific amount of misdemeanors
leading to prosecution; (iv) not feeding in parks or
other specific areas in the city; (v) posting “zero toler-
ance” signs stating certain ordinances will be strictly
enforced; (vi) look into the possibility of creating a “do
not serve” or “most unwanted” list; (vii) pass out the
trespassing letters and get word out to have them
signed; and (viii) provide assistance in constructing
safe areas at agencies to protect volunteers from ag-
gressive behavior. Id. at 13. City Manager Aaron Cu-
bic confirmed that the action items from the 2013
Roundtable Meeting were copied into the City’s stra-
tegic plans in the form of an objective to “address the
vagrancy issue” starting with the 2013-14 Grants
Pass Strategic Plan up to the current 2019 Grants
Pass Strategic Plan. Edward Johnson Decl., Ex. 1,
Cubic Depo. at p. 29 lines 11-16; p. 46 line 20 to p. 48
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line 10. (Dkt. #63-1). The City Manager also con-
firmed that one of the action items related to this ob-
jective was the “targeted enforcement of illegal camp-
ing.” Id. at p. 36 line 16 to p. 37 line 5.

There are no homeless shelters in Grants Pass
that qualify as “shelters” under the criteria provided
by HUD. The housing option cited by the City that
most resembles a shelter is the Gospel Rescue Mission
(“GRM”), which operates transitional housing pro-
grams in Grants Pass. GRM Director of Resident Ser-
vices, Brian Bouteller, testified that GRM offers 30-
day transitional housing in two facilities: one facility
is for women and children with capacity for 60 people
and the other for men with 78 spaces. Edward John-
son Decl., Ex. 2, Bouteller Depo. p. 18 lines 10-15 (Dkt.
#63-2). There is no program for men with children or
unaccompanied minors. Id. at Bouteller Depo. p. 19,
lines 5-8. Homeless individuals in these programs are
required to work six-hour days, six days a week in ex-
change for a bunk for 30 days. Id. at Bouteller Depo.
p. 48 line 23-p. 51 line 5. During this 30-day period,
people are not permitted to look for outside work. Id.
at Bouteller Depo. at p. 51 line 25-p. 52 line 4. It is
mandatory that GRM residents attend a traditional
Christian Chapel twice a day and go to a Christian
Church that follows the Nicene and Apostle’s Creed
every week. Id. at Bouteller Depo. at p. 33 line 10-
p- 35 line 3. Before a person is considered for admis-
sion at GRM, they must agree to comply with a
lengthy list of rules. For example, if you have serious
or chronic medical or mental health issues that pre-
vent you from participating in daily GRM life, you
may not be able to stay at the GRM; you are to remain
nicotine free during your stay at GRM; all intimate
relationships other than legal/biblical marriage, re-
gardless of gender, either on or off Mission property
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are strictly forbidden. Edward Johnson Decl., Ex 3
(Dkt. #63-3). GRM has avoided seeking government
funding so that it can maintain these restrictive rules.
Johnson Decl., Ex 2, Bouteller Depo. p. 15 lines 15-23
(Dkt. #63-2).

The class of involuntarily homeless people living
in and around Grants Pass, Oregon was certified by
this Court on August 7, 2019. (Dkt. #47). The class is
defined as all involuntarily homeless individuals liv-
ing in Grants Pass, Oregon, including homeless indi-
viduals who sometimes sleep outside city limits to
avoid harassment and punishment by Defendant City
of Grants Pass as addressed in this lawsuit. The class
representatives allege that each of their situations fall
under the definition of homelessness adopted by
HUD. 24 C.F.R. § 582.5(2012). HUD'’s definition en-
compasses a variety of living situations, including
youth homelessness, id. § 582.5(3); individuals fleeing
domestic violence, id. § 582.5(4); individuals “living in
a supervised publicly or privately operated shelter de-
signed to provide temporary living arrangements,” id.
§ 582.5(1)(ii); and individuals whose primary
nighttime residence “is a public or private place not
designed for or ordinarily used as a regular sleeping
accommodation for human beings, including a car,
park, abandoned building, bus or train station, or
camping ground, id. § 582.5(1)().

Class representatives allege that their situations
are just three representations of modern homeless-
ness in the United States. Class representative,
Debra Blake, lost her job and housing approximately
ten years ago and has been involuntarily homeless in
Grants Pass ever since. Blake Decl. J 3 (Dkt. #90). At
the time of class certification, Ms. Blake was living in
temporary transitional housing, but her ninety-day
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stay expired and she has returned to sleeping outside.
As recently as September 11, 2019, Ms. Blake was
cited for illegal camping and “prohibited conduct” in
Riverside Park in Grants Pass because she was laying
in the park in a sleeping bag at 7:30 a.m. Id. { 7. Ms.
Blake was convicted and fined $590. Later that same
morning, the same officer wrote Ms. Blake a citation
for “criminal trespass on City property” with an asso-
ciated fine of $295. Id. Ms. Blake was also issued a
park exclusion on September 11, 2019. Id. { 8. Ms.
Blake filed an appeal and the exclusion was lifted
without explanation after she had already been ex-
cluded from all Grants Pass parks for two weeks. Id.
Currently, Ms. Blake owes the City over $5,000 in un-
paid fines related to enforcement of the ordinances at
issue while living outside in Grants Pass. Class rep-
resentative, John Logan, has been intermittently
homeless in Grants Pass for the last ten years. Mr.
Logan currently sleeps in his truck at a rest stop north
of Grants Pass because he fears being awakened and
ticketed if he sleeps in his truck within the City. Lo-
gan Decl | 2 (Dkt. #67). Mr. Logan is a licensed home
care provider and his clients have allowed him to sleep
on a mattress in a room they use for storage approxi-
mately four to five nights a week. Id. 3. However,
that job ended in October or November 2019. Id.
Class representative, Gloria Johnson, has been living
out of her van since at least before this litigation be-
gan. Johnson Decl. 2 (Dkt. #91). Ms. Johnson has
parked her van to sleep outside of town on both BLM
land and county roads. She claims that she has been
asked to move along several times. Id. ] 3-5. While
their exact circumstances and stories may vary, the
three class representatives all share the need to con-
duct the life sustaining activities of resting, sleeping,
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and seeking shelter from the elements while living in
Grants Pass without a permanent home.

Through their appointed class representatives,
Plaintiffs move for summary judgment on each of
their claims. Plaintiffs allege that the City of Grants
Pass, through a combination of ordinances, customs,
and policies, has unconstitutionally punished them
for conducting life-sustaining activities and criminal-
ized their existence as homeless individuals. Plain-
tiffs seek an order from this Court declaring that the
City’s enforcement of Grants Pass Municipal Codes
(“GPMC”) 5.61.020 (the “anti-sleeping ordinance”);
GPMC 5.61.030 and GPMC 6.46.090 (the “anti-camp-
ing ordinances”), GPMC 6.46.350 (the “park exclusion
ordinance”) and criminal trespass laws stemming
from violations of those ordinances are unconstitu-
tional as applied to the plaintiff class. Plaintiffs also
seek an injunction prohibiting the City from enforcing
those ordinances and related criminal trespass laws
against the plaintiff class unless and until members
of the class have the opportunity to obtain shelter
within the City. The exact language of the ordinances
at issue are as follows:

5.61.010 Definitions

A. “To Camp” means to set up or to remain in
or at a campsite.

B. “Campsite” means any place where bed-
ding, sleeping bag, or other material used for
bedding purposes, or any stove or fire is placed,
established, or maintained for the purpose of
maintaining a temporary place to live,
whether or not such place incorporates the use
of any tent, lean-to, shack, or any other struc-
ture, or any vehicle or part thereof.
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5.61.020 Sleeping on Sidewalks, Streets,
Alleys, or Within Doorways Prohibited

A. No person may sleep on public sidewalks,
streets, or alleyways at any time as a matter of
individual and public safety.

B. No person may sleep in any pedestrian or
vehicular entrance to public or private prop-
erty abutting a public sidewalk.

C. In addition to any other remedy provided
by law, any person found in violation of this
section may be immediately removed from the
premises.

5.61.030 Camping Prohibited

No person may occupy a campsite in or upon
any sidewalk, street, alley, lane, public right of
way, park, bench, or any other publicly-owned
property or under any bridge or viaduct, unless
(i) otherwise specifically authorized by this
Code, (ii) by a formal declaration of the City
Manager in emergency circumstances, or
(ii1) upon Council resolution, the Council may
exempt. a special event from the prohibitions
of this section, if the Council finds such exemp-
tion to be in the public interest and consistent
with Council goals and notices and in accord-
ance with conditions imposed by the Parks and
Community Services Director. Any conditions
imposed will include a condition requiring that
the applicant provide evidence of adequate in-
surance coverage and agree to indemnify the
City for any liability, damage or expense in-
curred by the City as a result of activities of
the applicant. Any findings by the Counsel
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shall specify the exact dates and location cov-
ered by the exemption.

6.46.090 Camping in Parks

A. It is unlawful for any person to camp, as
defined in GPMC Title 5, within the bounda-
ries of the City parks.

B. Overnight parking of vehicles shall be un-
lawful. For the purposes of this section, any-
one who parks or leaves a vehicle parked for
two consecutive hours or who remains within
one of the parks as herein defined for purposes
of camping as defined in this section for two
consecutive hours, without permission from
the City Council, between the hours of mid-
night and 6:00am shall be considered in viola-
tion of this Chapter.

6.46.350 Temporary Exclusion from City
Park Properties

An individual may be issued a written exclu-
sion order by a police officer of the Public
Safety Department barring said individual
from all City Park properties for a period of 30
days, if within a one-year period the individ-
ual:

A. Is issued 2 or more citations for violating
regulations related to City Park properties, or

B. Is issued one or more citations for violating
any state law(s) while on City Park property.

Plaintiffs also challenge the appeal process for
park exclusions as violating their procedural due pro-
cess rights. The language detailing the appeal proce-
dures are found in GPMC 6.46.355:
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6.46.355 Appeal and Hearing

If the individual who is issued a written exclu-
sion order files a written objection to the exclu-
sion with the City Manager within 2 business
days, the matter shall be placed on the City
Council’s agenda not earlier than 2 days after
receiving the objection. The objection may be
heard by the Council at its discretion at a reg-
ular meeting, at a Council workshop, or at a
special meeting. The exclusion order shall re-
main in effect pending the hearing and deci-
sion of the Council. At the hearing the staff
shall provide the Council with information re-
garding the exclusion order and the individual
shall be allowed to present relevant evidence.
The staff shall have the burden of proof by a
preponderance of evidence.

The two camping ordinances carry a mandatory
fine of $295. The fine for illegal sleeping is $75.
GPMC 1.36.010. When unpaid, the fines increase to
$537.60 and $160 respectively due to “collection fees.”
Johnson Decl., Ex. 9 at 5-6 (Dkt. #63-9). Plaintiffs
were provided 615 citations and 541 incident reports
issued pursuant to three of these ordinances: GPMC
5.61.020 (the anti-sleeping ordinance), GPMC
5.61.030 (the anti-camping ordinance), GPMC
6.46.090 (the anti-camping in parks ordinance).
Inessa Wurscher Decl. ] 4-5 (Dkt. #64). Of the 615
tickets, 313 were for illegal sleeping, 129 were for ille-
gal camping in the parks and 182 were for illegal
camping. Id.{ 5 (some citations were for more than
one offense). The number of citations rose from 24
tickets in 2012 to 228 tickets in 2014, a significant in-
crease following the 2013 Roundtable Meeting. Id.
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DISCUSSION

I. Grants Pass’ policy and practice of punish-
ing homelessness violates the Cruel and
Unusual Punishment Clause of the Eighth
Amendment.

a. Martin v. Boise is controlling prece-
dent.

The United States Constitution prohibits punish-
ing people for engaging in unavoidable human acts,
such as sleeping or resting outside when they have no
access to shelter. Martin v. Boise, 920 F.3d 584 (9th
Cir. 2019), cert. denied, 2019 U.S. LEXIS 7571 (Dec.
16, 2019). In Martin, the Ninth Circuit held that “so
long as there is a greater number of homeless individ-
uals in [a city] than the number of available beds [in
shelters],” a city cannot punish homeless individuals
for “involuntarily sitting, lying, and sleeping in pub-
lic.” Id. at 617. That is, as long as there are no emer-
gency shelter beds available to homeless individuals,
“the government cannot criminalize indigent, home-
less people for sleeping outdoors, on public property,
on the false premise they had a choice in the matter.”
Id. (quoting Jones v. City of Los Angeles, 444 F.3d
1118, 1138 (9th Cir. 2006), vacated on other grounds,
505 F.3d 1006 (9th Cir. 2007)).

Martin is binding precedent on this Court. In
Martin, six plaintiffs who were or had recently been
homeless residents of Boise, Idaho challenged two city
ordinances that punished homeless people for sleep-
ing or camping in public spaces. The Boise “camping
ordinance” prohibited and punished the “use of ‘any
streets, sidewalks, parks, or public places as a camp-
ing place at any time.” Id. at 603. Camping was de-
fined as “the use of public property as a temporary or
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permanent place of dwelling, lodging, or residence.”
Id. at 603-604. The Boise “disorderly conduct ordi-
nance” prohibited “occupying, lodging, or sleeping in
any building, structure, or public place, whether pub-
lic or private . . . without the permission of the owner
or person entitled to possession or in control thereof.”
Id. at 604.

In this case, Grants Pass’ two anti-camping ordi-
nances prohibit “occupying a campsite” on “any pub-
licly-owned property” in the City of Grants Pass.
GPMC 5.61.030; GPMC 6.46.090. “Campsite” is de-
fined as “any place where bedding, sleeping bag, or
other material used for bedding purposes . . . is placed
. .. for the purpose of maintaining a temporary place
to live.” GPMC 5.61.010(B). The camping ordinances
apply to all public spaces in Grants Pass at all times,
including parks. The camping ordinances also pro-
hibit anyone from sleeping in their cars for two con-
secutive hours within any Grants Pass park parking
lot between the hours of midnight and 6:00 a.m.
GPMC 6.46.090(B). The anti-sleeping ordinance pro-
hibits sleeping “on public sidewalks, streets, or alley-
ways at any time . . . .” GPMC 5.61.020. Additionally,
“[n]o person may sleep in any pedestrian or vehicular
entrance to public or private property abutting a pub-
lic sidewalk.” Id. These ordinances, in combination,
prohibit individuals from sleeping in any public space
in Grants Pass while using any type of item that falls
into the category of “bedding” or is used as “bedding.”

Grants Pass takes the position that Martin simply
confirms that a city cannot criminalize the unavoida-
ble act of sleeping outside when there are not enough
shelter beds available. Grants Pass argues that the
City amended its anti-camping ordinances to remove
the word “sleeping” after Martin. On January 2, 2019,
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the City amended GPMC 6.46.090 by removing the
word “sleeping” so that the act of “sleeping” was to be
distinguished from the prohibited conduct of “camp-
ing” under the City’s Camping in the Parks Ordi-
nance. Aaron Hisel Decl. ] 12, 13, Exs. 11, 12 (DKkt.
#81). The City’s intent for making this change “was
to make it clear that those without shelter could en-
gage in the involuntary acts of sleeping or resting in
the City’s parks but would still be prohibited from the
voluntary conduct of maintaining a ‘campsite’ in the
parks as a ‘place to live.” Defendant’s Motion at 35
(Dkt. #80) (emphasis in original). The Court appreci-
ates the City’s attempt to comply with Martin. How-
ever, Grants Pass ignores the basic life sustaining
need to keep warm and dry while sleeping in order to
survive the elements. Under the Grants Pass ord-
nances, if a homeless person sleeps on public property
with so much as a flattened cardboard box to separate
himself from the wet cold ground, he risks being pun-
ished under the anti-camping ordinance. Grants Pass
cannot credibly argue that its ordinances allow sleep-
ing in public without punishment when, in reality, the
only way for homeless people to legally sleep on public
property within the City is if they lay on the ground
with only the clothing on their backs and without
their items near them. That cannot be what Martin
had in mind. Maintaining a practice where the City
allows a person to “sleep” on public property, but pun-
ishes him as a “camper” if he so much as uses a bun-
dled up item of clothing as a pillow, is cruel and unu-
sual punishment. Therefore, this Court finds that it
is not enough under the Eight Amendment to simply
allow sleeping in public spaces; the Eight Amendment
also prohibits a City from punishing homeless people
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for taking necessary minimal measures to keep them-
selves warm and dry while sleeping when there are no
alternative forms of shelter available.

As was the case in Martin, Grants Pass has far
more homeless people than “practically available”
shelter beds. In Martin, the Ninth Circuit’s math re-
flected 867 homeless individuals in Ada County Idaho
(an unknown number in Boise) while Boise had 354
emergency shelter beds and 92 overflow mats. Martin
920 F.3d at 604, 606. On January 30, 2019, the Point
in Time Count!® in Grants Pass counted 1,673
unduplicated individuals, 602 of whom were “home-
less” and the rest of whom were “precariously housed
or doubled up.” Wessels Decl. ] 5-6 (Dkt. #42). The
mathematical ratio in the record as it currently stands
is 602 homeless people (with another 1,071 on the
verge of homelessness) in Grants Pass and, on the
other side of the ledger, zero emergency shelter beds.
The numbers here are clear, overwhelming, and deci-
sive.

The Gospel Rescue Mission (“GRM?”) is the only
entity in Grants Pass that offers any sort of temporary
program for some class members year-round. How-
ever, GRM cannot be included in the mathematical ra-
tio of homeless people to shelter beds because GRM
has lost its designation as a HUD certified emergency
shelter. Wessels Decl. 12 (Dkt. #29). GRM is also
considerably less accessible than even the shelters in
Martin because it does not offer temporary emergency
shelter and has substantial religious requirements

10 The Ninth Circuit in Martin also used PIT Counts to deter-
mine the number of homeless people in the area and commented
that PIT Counts typically undercount the homeless population in
a community because of difficulty in locating people, weather and
volunteer issues. Martin at 604.
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and other restrictive rules. GRM does not offer “emer-
gency shelter,” only a “30-day Residential Program.”
Bouteller Depo. p. 27 lines 11-18. This program offers
extended stays and is more akin to a transitional
housing program than a homeless shelter. Bouteller
Depo. p. 18 lines 10-15; Wessels Decl. | 12 (Dkt. #29).
Additionally, there are several strict rules for resi-
dents of GRM, including remaining nicotine free while
on or off the premises and mandatory attendance to
Christian church and other church affiliated activi-
ties. Even without these rules, GRM’s 138 beds would
not be nearly enough to accommodate the at least 602
homeless individuals in Grants Pass.

Grants Pass argues that Plaintiffs have alterna-
tive “realistically available” shelter outside the City
on federal BLM land, Josephine County land, or state
rest stops. This remarkable argument not only fails
under Martin, but it also sheds light on the City’s at-
titude towards its homeless citizens. KEssentially,
Grants Pass argues that it should be permitted to con-
tinue to punish its homeless population because
Plaintiffs have the option to just leave the City. The
City’s suggestion that because it is geographically
smaller than Boise or other cities, it should be allowed
to drive its homeless population onto “nearby” federal,
state, or Josephine County land, is not supported by
Martin. Additionally, the record does not support the
suggestion that homeless people are welcome to live
without interruption by law enforcement at these lo-
cations. BLM land is available for recreational camp-
ing, not as a space for emergency shelter. Fed. Reg.
Vol. 70, No. 159 (Aug. 18, 2005). The campsites cost
money. Aaron Hisel Decl., Ex. 1 at 52 (Dkt. #81-1).
Living, establishing occupancy, or using this land for
“residential purposes” is specifically prohibited, and
there are limits on how long a person can stay. Fed.
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Reg. Vol. 70, No. 159; See also Gloria Johnson Decl.
9 3-5; Blake Decl.  15. Homeless people who at-
tempt to live on BLM land are subject to trespass pros-
ecution under 43 C.F.R. 2808.10, fined $330, and sum-
moned to this Court. Likewise, Josephine County
does not welcome non-recreational camping in its
parks. The County issued a letter from its Parks Di-
rector on November 12, 2019, stating that “County
Parks are not a good alternative for nonrecreational
campers—individuals or families who need a place to
sleep, due to not having a permenant [sic] residents
[sic].” Wessels Decl., Ex. 1 (Dkt. #89-1). This letter
urges homeless services providers not to pay for
campsites for homeless individuals in County Parks.
Wessels Decl. 8 (Dkt. #89). Similarly, camping, set-
ting up a tent, or remaining in a rest stop for more
than 12 hours in a 24-hour period are explicitly pro-
hibited. OAR 734-030-0010(18).

Finally, the City lists three services offered within
Grants Pass that similarly do not change the equation
under Martin, In February 2020, the Umpqua Com-
munity Action Network (UCAN) opened a warming
center that may hold up to 40 individuals on nights
when the temperature is either below 30 degrees or
below 32 degrees with snow. Wessels Decl. IT 9 (Dkt.
#89). From the record, it appears 131 different people
have stayed at the warming center since it opened. Id.
M9 9-11. As of the filing of Plaintiffs’ Reply Brief, the
center had been open sixteen nights and reached ca-
pacity on every night except the first night it opened,
when it had 32 occupants. Id. ] 11. While the open-
ing of a warming shelter is positive for the City, this
emergency warming facility is not a shelter for the
purposes of the Martin analysis because the facility
does not have beds and is not available consistently
throughout the year. Id. 9. Even if the warming
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center did count as a shelter under HUD, the capacity
of the warming center is not large enough to accom-
modate the amount of homeless people in Grants
Pass.

The City also referenced a “sobering center”
where intoxicated individuals may be temporarily
held and a youth shelter. Response Br. at 13 (Did.
#80). The sobering center is not a shelter. It allows
for temporary placement for “highly intoxicated” indi-
viduals while they sober up, and for individuals who
are creating a nuisance but “do not warrant a trip to
jail.” Aaron Hisel Decl., Ex. 1 at 33 (Did #81-1). Plain-
tiffs claim that the sobering center has no beds and
consists of a chair with restraints and 12 locked rooms
with toilets where people can sober up for several
hours. Edward Johnson Decl., Ex. 2 (DM. #92-2).
Hearts with a Mission Youth Shelter runs an 18-bed
facility where minors aged 10-17 may stay for 72
hours, unless they have parental consent to stay
longer. Edward Johnson Decl. { 4 (Dkt #92). This
shelter does not have enough beds to serve the num-
ber of homeless individuals in Grants Pass and is not
“practically available” to class members in this case
because it is reserved for minors. The record is undis-
puted that Grants Pass has far more homeless indi-
viduals than it has practically available shelter beds.

This case cannot be distinguished from the hold-
ing in Martin. The alternative shelters suggested by
the City do not change the equation set out in Martin.
Because Grants Pass lacks adequate shelter for its
homeless population, its practice of punishing people
who have no access to shelter for the act of sleeping or
resting outside while having a blanket or other bed-
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ding to stay warm and dry constitutes cruel and unu-
sual punishment in violation of the Eighth Amend-
ment.

b. The Eighth Amendment prohibits cruel
and unusual punishment whether the
punishment is designated as civil or
criminal.

Grants Pass argues that the Eighth Amendment
analysis does not apply to the ordinances at issue in
this case because they are designated as violations
and, therefore, not criminal matters. To support this
assertion, Grants Pass quotes the Oregon Court of Ap-
peals, which found “[a] violation is not a crime.” State
v. Dahl, 185 Or App 149, 152-56 (2002) (analyzing Or-
egon’s statutory distinctions between crimes and civil
offenses and holding, among other things, that the
Fifth Amendment does not apply to violations pre-
cisely because they are not crimes). However, the la-
bel of crime or violation is not dispositive where the
Eighth Amendment is concerned. The focus, for
Eighth Amendment purposes, is the punishment as-
sociated with the crime, violation, or civil penalty.
Even though Grants Pass labels the ordinances as vi-
olations, offenders of these violations are still subject
to punishment. As the United States Supreme Court
has held,

The purpose of the Eighth Amendment . . . was
to limit the government’s power to punish. See
Browning-Ferris, 492 U.S. at 266-267, 275.
The Cruel and Unusual Punishments Clause
is self-evidently concerned with punishment.
‘The notion of punishment, as we commonly
understand it, cuts across the division between
the civil and the criminal law.” United States

v. Halper, 490 U.S. 435, 447-448, (1989).
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Austin v. United States, 509 U.S. 602, 609-610 (1993).

Unlike the Fifth Amendment’s Self-Incrimination
Clause, the Eighth Amendment’s prohibition on pun-
ishing an involuntary act or condition applies to pun-
ishment beyond “criminal” cases. Again, the Supreme
Court made clear,

[The United States] further suggests that the
Eighth Amendment cannot apply to a civil pro-
ceeding unless that proceeding is so punitive
that it must be considered criminal [citations
omitted]. We disagree. Some provisions of the
Bill of Rights are expressly limited to criminal
cases. The Fifth Amendment’s Self-Incrimina-
tion Clause, for example, provides: “No person
... shall be compelled in any criminal case to
be a witness against himself.” The protections
provided by the Sixth Amendment are explic-
itly confined to “criminal prosecutions.” [Cita-
tion omitted]. The text of the Eighth Amend-
ment includes no similar limitation. Nor does
the history of the Eighth Amendment require
such a limitation . . .

Austin, 509 U.S. at 608.

The Supreme Court further opined that provi-
sions of civil forfeiture were punitive because “a civil
sanction that cannot fairly be said solely to serve a re-
medial purpose, but rather can only be explained as
also serving either retributive or deterrent purposes,
is punishment, as we have come to understand the
term.” Id. at 610 (emphasis in original). Ultimately,
the Supreme Court held that civil forfeiture consti-
tutes “payments to a sovereign as punishment for
some offense, and, as such, is subject to the limitations
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of the Eighth Amendment excessive fines clause.” Id.
at 622.

The Court’s reasoning and holding in Austin has
been affirmed by subsequent decisions. Most recently,
in Timbs v. Indiana, the Supreme Court declined to
overrule Austin: “We thus decline the State’s invita-
tion to reconsider our unanimous judgment in Austin
that civil in rem forfeitures are fines for purposes of
the Eighth Amendment when they are at least par-
tially punitive.” Timbs v. Indiana, 139 S. Ct. 682, 690
(2019).

Violations of the Boise ordinances analyzed in
Martin were misdemeanors, 920 F.3d at 603, so the
Ninth Circuit at times used the word “criminal” in its
analysis. However, a careful reading of Martin shows
that this language was not a limitation on when the
Eighth Amendment’s prohibition on cruel and unu-
sual punishment applies. The Ninth Circuit stated
the broad question that it was addressing was “[D]oes
the Cruel and Unusual Punishments Clause of the
Eighth Amendment preclude the enforcement of a
statute prohibiting sleeping outside against homeless
individuals with no access to alternative shelter?” Id.
at 615. The Ninth Circuit held that it does, quoting
Jones, “the Eighth Amendment prohibits the state
from punishing an involuntary act or condition if it is
the unavoidable consequence of one’s status or being.”
Id. at 616. It is the punishment of a person’s unavoid-
able status that violates the constitution, not whether
that punishment is designated civil or criminal. See
id. The main difference between Grants Pass’ punish-
ment scheme and that of Boise’s in Martin is that
Grants Pass first issues fines for violations and then
either issues a trespass order or excludes persons
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from all parks before a person is charged with misde-
meanor criminal trespass. This makes no difference
for Eight Amendment purposes because the result, in
Boise and Grants Pass, is identical: involuntarily
homeless people are punished for engaging in the un-
avoidable acts of sleeping or resting in a public place
when they have nowhere else to go.

Additionally, as the Supreme Court noted,
“whether a particular statutorily defined penalty is
civil or criminal is a matter of statutory construction.”
United States v. Ward, 448 U.S. 242, 248 (1980). In
Oregon, violations are defined as criminal actions and
are prosecuted in criminal proceedings. ORS
131.005(6)-(7). The Grants Pass Municipal Code uses
the language and procedures of criminal law, discuss-
ing those “guilty” of code violations. GPMC
1.36.010(A). The violations are prosecuted in the Jo-
sephine County Circuit Court by the Josephine
County District Attorney’s office. ORS 153.076(6). As
in a criminal trial, a defendant may not be compelled
to testify and the same pretrial discovery that applies
in misdemeanor and felony cases applies. ORS
153.076(3)-(4). The judgment from a camping viola-
tion in Grants Pass reads, “[t]he court finds the de-
fendant GUILTY of the charges designated CON-
VICTED in the section below.” Edward Johnson
Decl., Ex. 9 at 3-4 (Dkt. #63-9).

Moreover, even if Martin and the Eighth Amend-
ment were limited to “criminal” punishments, which
they are not, Grants Pass’ enforcement scheme in-
volves criminal punishment. Violations for sleeping
and “camping” are an element of future Criminal
Trespass II arrests and initiate the criminal process
in two common circumstances: (1) after a person is
“trespassed” from an area for “camping” and either



187a

does not leave or returns, or (2) after an officer ex-
cludes a person from a park for prohibited camping.
In either situation, if that person does not move along
or returns to the location, they are subject to arrest
and prosecution for Criminal Trespass II. The crimi-
nal process is initiated with the original citation and
that citation is an element of the subsequent criminal
trespass charge once the person is trespassed or ex-
cluded under threat of arrest for criminal trespassing.

Therefore, Grants Pass’ enforcement scheme is
subject to Eighth Amendment analysis. Under such
analysis, the ordinances at issue and their enforce-
ment, as applied to plaintiff class members, violate
the Cruel and Unusual Punishment Clause of the
Eighth Amendment.

II. Grants Pass’ policy and practice of enforc-
ing the ordinances at issue violates the Ex-
cessive Fines Clause of the Eight Amend-
ment.

Grants Pass’ enforcement of the ordinances at is-
sue also violates the Excessive Fines Clause of the
Eighth Amendment. The Supreme Court has found
that the phrase “nor excessive fines imposed,” in the
Eighth Amendment “limits the government’s power to
extract payments, whether in cash or in kind, ‘as pun-
ishment for some offense.” Timbs v. Indiana, 139
S. Ct. 682, 687 (2019), citing United States v. Ba-
Jakajian, 524 U.S. 321, 327-328, (1998). There is a
two-step inquiry in analyzing an excessive fines claim:
(1) is the fine punitive, and if so, (2) is it excessive?
Bajakajian, 524 U.S. at 334.

To determine when a fine is punitive, courts look
to whether the fine is tied to punishment and prohib-
ited conduct. Bajakajian, 524 U.S. at 328; Austin, 509
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U.S. at 619-22; see also US. v. Mackby, 339 F.3d 1013
(9th Cir. 2003) (assuming a statutory fine under the
False Claims Act imposed after a finding of liability in
a civil trial was punitive). It does not matter if the
fine imposed is characterized as criminal or civil, the
salient inquiry is whether the fine at least partially
serves the traditional punitive functions of retribution
and deterrence. Austin, 509 U.S. at 610. For example,
in Wright v. Riveland, the Ninth Circuit held that a
5% deduction for the Crime Victim’s Compensation
Fund was punitive because there was no relationship
between the deduction and the harm the defendant
caused. Wright v. Riveland, 219 F.3d 905, 915 (9th
Cir. 2000); see also Dept. of Revenue of Montana v.
Kurth Ranch, 511 U.S. 767, 778 (1994) (observing the
similarities between civil and criminal punishment,
the court held “Criminal fines, civil penalties, civil for-
feitures, and taxes all share certain features: They
generate government revenues, impose fiscal burdens
on individuals, and deter certain behavior.”). The Su-
preme Court has held that all civil penalties have
some deterrent effect. US. v Hudson, 522 U.S. 93,
102 (1997).

In this case, the Court finds that the fines im-
posed for violating the ordinances at issue are puni-
tive. According to the record, the two camping ordi-
nances carry a mandatory fine of $295. The fine for
illegal sleeping is $75. When unpaid, the fines in-
crease to $537.60 and $160 respectively because of ad-
ditional “collection fees.” Johnson Decl., Ex. 9 at 5-6
(Dkt. #63-9). Officers have the discretion to issue
warnings prior to issuing a citation, but once a citation
is issued, officers have no discretion over the amount
of the fine, which is “autofilled” into all camping cita-
tions. Johnson Decl., Ex. 6, Burge Depo. at 20, lines
15-21 (Dkt. #63-6); Ex. 4, Hamilton Depo at p. 84 line
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23 to p. 85 line 5 (Dkt. #63-4). Based on the record
and minutes from the 2013 Roundtable Meeting,
these statutory fines serve no remedial purpose and
were intended to deter homeless individuals from re-
siding in Grants Pass. Moreover, the ordinances
themselves describe these fines as punishment. Com-
pare GPMC 1.36.010(c) (“MAXIMUM FINE: except in
cases where a different punishment is prescribed by
any provision of this Code ...”) with GPMC
1.36.010(e) (allowing for restitution to any person, or
business, including the city, who has been damaged
by the defendant’s conduct).

Because the fines are punitive, the inquiry turns
to whether the fines are excessive. The Supreme
Court held that a fine violates the excessiveness
standard of the Eighth Amendment if the amount of
the fine is “grossly disproportionate to the gravity of
the offense.” Bajakajian, 524 U.S. at 324, 334 (“The
touchstone of the constitutional inquiry under the Ex-
cessive Fines Clause is the principle of proportional-
ity: The amount of the forfeiture must bear some re-
lationship to the gravity of the offense that it is de-
signed to punish,”); see also Wright v. Riveland, 219
F.3d 905, 916 (9th Cir. 2000) (following Bajakajian).
In applying this standard, courts have looked to a non-
exhaustive list of several factors, including the nature
of the offense, whether the violation was related to
other illegal activity, and other penalties that may be
imposed.’! See generally US. v. Mackby, 339 F.3d
1013 (9th Cir. 2003).

1 The Supreme Court has left open the question of whether the
ability to pay the fine would be relevant to the excessiveness in-
quiry. Bajakajian at 340, n.15; see also Timbs at 688, quoting 4
W. Blackstone, Commentaries on the Laws of England 372
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Here, the decisive consideration is that Plaintiffs
are being punished for engaging in the unavoidable,
biological, life-sustaining acts of sleeping and resting
while also trying to stay warm and dry. Plaintiffs do
not have enough money to obtain shelter, so they
likely cannot pay these fines. When the fines remain
unpaid, the additional collection fees are applied and
the fines still remain unpaid, subjecting plaintiffs to
collection efforts, the threat of driver license suspen-
sions (Johnson Decl., Ex. 9 at 3-4 (Dkt. #63-9)), and
damaged credit that makes it even more difficult for
them to find housing, exacerbating the homeless prob-
lem in Grants Pass (Wessels Dec. 111 (Dkt #65)). As
the Supreme Court recognized in the cruel and unu-
sual punishment context, “even one day in prison
would be cruel and unusual punishment for the ‘crime’
of having a common cold.” Robinson v. California, 370
U.S. 660, 667 (1962). So too here. Fining a homeless
person in Grants Pass who must sleep outside be-
neath a blanket because they cannot find shelter $295
($537.60 after collection fees are inevitably assessed)
is grossly disproportionate to the “gravity of the of-
fense.” Any fine is excessive if it is imposed on the
basis of status and not conduct. For Plaintiffs, the
conduct for which they face punishment is inseparable
from their status as homeless individuals, and there-
fore, beyond what the City may constitutionally pun-
ish. The fines associated with violating the ordi-
nances at issue, as applied to Plaintiffs, are unconsti-
tutionally excessive.

Having found that the ordinances violate the
Cruel and Unusual Punishment Clause as well as the
Excessive Fines Clause of the Eight Amendment, the

(1769) (“No man shall have a larger amercement imposed upon
him, than his circumstances or personal estate will bear . . . .”).
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Court declines to decide whether the ordinances are
also unconstitutionally vague.

II1. The appeal process for park exclusions in
Grants Pass violates procedural due pro-
cess rights.

a. Plaintiffs’ claim that park exclusions
violate procedural due process was ad-
equately pled and standing has been es-
tablished.

Grants Pass does not challenge the merits of
plaintiffs’ procedural due process claim regarding the
City’s park exclusion ordinance in its response to
Plaintiffs’ motion for summary judgment. Instead,
Grants Pass argues that this claim was not properly
pled in the operative complaint. The Court disagrees.
This claim seems to be the sole reason for the Third
Amended Complaint filed on November 13, 2019.
(Dkt. #50). The only changes from the Second
Amended Complaint were to add the allegation at par-
agraph 87 that, “Plaintiffs have been excluded from
Grants Pass parks without due process of law” and to
specifically add “GPMC 6.46.350 (the park exclusion
ordinance)” to the injunctive and declaratory relief
sought in this case. Third Amended Complaint ] 87,
Prayer ] 3-4 (Dkt. #50). Although the City correctly
points out that GPMC 6.46.355 (the ordinance that ex-
plains the appeal procedure) is missing from the oper-
ative complaint, Plaintiffs made clear that they were
challenging park exclusions under the Procedural Due
Process Clause. The City did not object to the amend-
ment or ask that it be clarified or made more specific.
Therefore, the claim was pled, and the City was on no-
tice.
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Second, Grants Pass argues that if the claim was
pled, it should be dismissed because Plaintiffs have
not alleged or sufficiently established standing. The
City argues, “plaintiffs do not even attempt to produce
a plaintiff or rely upon any individual’s standing.” Re-
sponse at 51 (Dkt. #80). The Court disagrees. The
record shows that of the 59 park exclusions produced
to Plaintiffs by the City, all were issued to homeless
individuals and 42 were issued for illegal camping.
Pltfs’ Motion at 22 (Dkt. #62); Inessa Wurscher Decl.
q 7 (Dkt. #64). Class representative Debra Blake was
issued an exclusion on September 11, 2019, after she
was found sleeping in a City Park, and a copy of that
exclusion order has been provided in the record. John-
son Decl., Ex. 9 at 7 (Dkt. #63-9). Debra Blake filed a
written objection to her September 11, 2019 banish-
ment from all parks. The ban was “lifted” without ex-
planation on September 25, 2019, after half of the ex-
clusion period had expired. Blake Decl. { 8 (Dkt. #90).
Additionally, class member Dolores Nevin was ex-
cluded from all parks after being found sleeping in
Riverside Park on December 31, 2019. Wurscher
Decl., Ex. 1 at 33-35 (Dkt. #64-1). Moreover, Plaintiffs
provided evidence that a park exclusion goes into ef-
fect immediately and is not stayed when appealed.
Johnson Decl., Ex. 5, McGinnis Depo p. 28 line 23 to
p. 29 line 5 (Dkt. #63-5); Ex. 4, Hamilton Depo. at
p.117 lines 11-14 (Dkt. #63-4). Therefore, Plaintiffs
have standing to seek prospective declaratory and in-
junctive relief regarding the park exclusion appeal
process.

Finally, Grants Pass argues in a footnote that if
the claim was pled and plaintiffs do have standing, the
claim is “moot” because the current practice of the
Grants Pass Department of Public Safety is to not is-
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sue park exclusions until City Council “has made ap-
propriate revisions.” Response at 51, n.8 (Dkt. #80).
Evidence presented by Grants Pass to show this policy
change consists of a sworn declaration from Jim Ham-
ilton, the Deputy Chief for the City of Grants Pass De-
partment of Public Safety, in which he declares, “The
current practice is that there are no park exclusions
being issued by anyone in the Grants Pass Depart-
ment of Public Safety by way of written Order from
me. Unless and until a revised version of the park ex-
clusion ordinance is adopted by the City council and
the related forms revised, they will not be issued.”
Hamilton Decl.q 3 (Dkt. #83). The written order is-
sued to the department was not attached as an ex-
hibit. However, even if it was, policy changes not re-
flected in a change to statutes or ordinances does not
render a claim moot. Rosebrock, 745 F.3d at 971-72.
The doctrine of voluntary cessation has been inter-
preted to apply generally in cases in which an injunc-
tion is sought. “Such cases do not become moot
‘merely because the [defendant’s] conduct immedi-
ately complained of has terminated, if there is a pos-
sibility of a recurrence which would be within the
terms of a proper decree.” Armster v. U.S. District
Court for the Central District of California, 806 F.2d
1347, 1357 (9th Cir. 1986) (quoting P. Bator, P. Mish-
kin, D. Shapiro & H. Wechsler, Hart & Wechsler’s The
Federal Courts and the Federal System 110 (2d ed.
1973)). This is particularly true, whereas here, the
“new policy . .. could be easily abandoned or altered
in the future.” Bell, 709 F.3d at 901. If a municipal
defendant could moot out claims simply by announc-
ing in its cross-motion for summary judgment that it
has decided not to enforce the offending ordinance, the
doctrine of voluntary cessation would be rendered
meaningless. Plaintiffs pled this claim, have standing
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to assert it, and Grants Pass cannot moot this claim
by asserting that it has temporarily stopped issuing
park exclusions.

b. Plaintiffs are entitled to summary judg-
ment on this claim.

Under Grants Pass’ enforcement scheme, police
officers may issue a written exclusion order barring
an individual “from all city park properties for a pe-
riod of 30 days, if within a one-year period the individ-
ual is issued two or more citations for violating regu-
lations related to city park properties, or is issued one
or more citations for violating any state law(s) while
on city park property.” GPMC6.46.350. A park ex-
clusion goes into effect immediately upon being issued
and is not stayed while a person appeals. Johnson
Decl., Ex. 5, McGinnis Depo p. 28 line 23 to p. 29 line
5 (Dkt. #63-5); Ex. 4, Hamilton Depo. at p.117 lines
11-14 (Dkt. #63-4); GPMC 6.46.355. The appeal pe-
riod is “within two business days” and the method of
appeal is by “written objection” to the City Manager,
at which point the objection will be placed on the City
Council’s agenda. GPMC 6.46.355.

Sixteen years ago, this Court found a substan-
tially identical appeal process in Portland’s park ex-
clusion ordinance to violate procedural due process
rights.

The risk of erroneous deprivation is com-
pounded by PCC 20.12:265’s deficient appeal
procedures and lack of a pre-deprivation hear-
ing. An exclusion takes effect immediately
upon issuance and is not stayed pending ap-
peal. Thus, a person excluded from a park is
subject to arrest for reentry as soon as she re-
ceives the exclusion notice. An appeal may be



195a

filed within five days, but the individual con-
tinues to be excluded from the parks. Thus,
even if the exclusion is ultimately found to be
invalid, the individual has been kept from the
public park(s) for at least a significant portion
of the thirty days.

Yeakle v. City of Portland, 322 F. Supp. 2d 1119, 1130
(D. Or. 2004). For the same reasons, Grants Pass’
park exclusion ordinance is also unconstitutional and
violates the procedural protections of the due process
clause.

The Yeakle court applied the three-part balancing
test from Mathews v. Eldridge, 424 U.S. 319, 335
(1976), to Portland’s functionally identical park exclu-
sion appeal process. The court found that excluded
individuals have a strong liberty interest in avoiding
unjust exclusion because of the importance of public
parks as a “treasured and unmatched resource” for
members of the public. 322 F. Supp 2d at 1129. In
this case, that interest is even greater for Plaintiffs
because several parks in Grants Pass contain
benches, tables and restrooms that homeless individ-
uals may use for basic activities of daily life when they
have no alternative place to dwell. The court also
found that “the risk of erroneous deprivation under
the present procedure is considerable” given the lack
of pre-deprivation process and the lack of “any eviden-
tiary standard.” Id. at 1130. The same is true here.
There is no requirement in the ordinance that the
Grants Pass police officer have enough evidence or
reasonable suspicion of the excludable conduct to is-
sue an exclusion or make an arrest. The officer need
not witness the violation or have any other reliable in-
formation that a violation occurred under the lan-
guage of the ordinance. Further, just like in Yeakle,
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“a person is subject to arrest for reentry as soon as she
receives the exclusion notice” and “even if the exclu-
sion is ultimately found to be invalid, the individual
has been kept from the public parks for at least a sig-
nificant portion of the thirty days.” Id. The Yeakle
Court concluded that “a pre-deprivation hearing or
other procedural safeguard would not unduly burden
the government” and “there would be no additional
burden on the City if the park exclusions were simply
stayed in the event that an individual filed an appeal.”
Id. at 1131. For the same reasons, the procedures for
appealing park exclusions in Grants Pass violate
Plaintiffs’ procedural due process rights.

IV. Plaintiffs are denied summary judgment
on their Equal Protection Claim.

The Equal Protection Clause guarantees that “all
persons similarly circumstanced shall be treated
alike.” Plyler v. Doe, 457 U.S. 202, 216 (1982). Plain-
tiffs allege selective enforcement of the ordinances at
issue. As such, they “must demonstrate that enforce-
ment had a discriminatory effect and the police were
motivated by a discriminatory purpose.” Rosenbaum
v. City and County of San Francisco, 484 F.3d 1142,
1152 (9th Cir. 2007). Further, because the class seeks
to enjoin enforcement, they must demonstrate that
the selective enforcement “is part of a ‘policy, plan, or
a pervasive pattern.” Id. at 1153 (quoting Thomas v.
County of Los Angeles, 978 F.2d 504, 509 (9th Cir.
1993)).

Plaintiffs did not carry their burden of demon-
strating that the City’s ordinances were selectively
enforced and that enforcement was motivated by a
discriminatory purpose under the summary judgment
standard. The evidence relied on by Plaintiffs to prove
this claim are the minutes from the 2013 Roundtable
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Meeting and deposition testimony from two Grants
Pass police officers. The City disputes this evidence
as proof of selective enforcement. The City argues
that deposition testimony from two knowledgeable po-
lice officers that they “could not remember” enforcing
these ordinances against a non-homeless individual is
not enough for the Court to conclude that these ordi-
nances were selectively enforced as a matter of law.
The Court agrees. Moreover, the City provided its De-
partment of Public Safety Policy Manual, which spe-
cifically includes instructions to officers to not dis-
criminate against homeless individuals. See Hamil-
ton Decl., Ex. 1 (Dkt. #83-1). Therefore, facts sur-
rounding the issues of whether the City’s enforcement
scheme had a discriminatory effect and whether the
police were motivated by a discriminatory purpose are
in dispute. As a result, Plaintiffs are denied summary
judgment on their equal protection claim.

V. Plaintiffs are denied summary judgment
on their Substantive Due Process Claim.

The substantive due process clause of the Four-
teenth Amendment forbids the government from de-
priving a person of life, liberty, or property when the
government acts with deliberate indifference or reck-
less disregard for that person’s fundamental rights.
Tennison v. City & County of S.F., 570 F.3d 1078, 1089
(9th Cir. 2009); Porter v. Osborn, 546 F.3d 1131, 1137-
39 (9th Cir. 2008). A plaintiff establishes a substan-
tive due process violation by showing the defendant
deprived him of his life, liberty, or property and en-
gaged in “conscience shocking behavior.” Brittain v.
Hansen, 451 F.3d 982, 991 (9th Cir. 2006). An offi-
cial’s conduct may shock the conscience where the of-
ficial acts with deliberate indifference or reckless dis-
regard for the plaintiff’s rights in situations where the
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official had the opportunity to deliberate. Tennison,
570 F.3d at 1089; Porter, 546 F.3d at 1137-39.

Plaintiffs argue they have a protected liberty in-
terest in being present in public spaces in Grants
Pass. Plaintiffs cite Morales, which found “it is appar-
ent that an individual’s decision to remain in a public
place of his choice is as much a part of his liberty as
the freedom of movement inside frontiers that is ‘a
part of our heritage,” or the right to move ‘to whatso-
ever place one’s own inclination may direct’ identified
in Blackstone’s Commentaries.” 27 U.S. at 53-54 (cit-
ing Williams v. Fears, 179 U.S. 270, 274 (1900); Papa-
christou v. Jacksonville, 405 U.S. 156, 164 (1972);
Kent v. Dulles, 357 U.S. 116, 126 (1958); 1 W. Black-
stone, Commentaries on the Laws of England 130
(1765)). At least three Courts of Appeals have fol-
lowed Morales and acknowledged a liberty interest to
remain in a place open to the public. See Vincent v.
City of Sulphur, 805 F.3d 543, 548 (5th Cir. 2015)
(“Supreme Court decisions amply support the propo-
sition that there is a general right to go to or remain
on public property for lawful purposes .. ..”); Catron
v. City of St. Petersburg, 658 F.3d 1260, 1266 (11th
Cir. 2011) (“Plaintiffs have a constitutionally pro-
tected liberty interest to be in parks or on other city
lands of their choosing that are open to the public gen-
erally.”); Kennedy v. City of Cincinnati, 595 F.3d 327,
336 (6th Cir. 2010) (“[I]t is clear that Kennedy had a
liberty interest ‘to remain in a public place of his
choice’ and that defendants interfered with this inter-
est.”).

However, even if this Court were to find that
Plaintiffs have a liberty interest to remain in City
parks or other City lands that are open to the public
generally, Plaintiffs have not provided this Court with
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controlling authority to convince the Court that Plain-
tiffs have a liberty interest to sleep or camp in a public
place. Moreover, Plaintiffs have not carried their bur-
den of showing that the City engaged in “conscience
shocking behavior” under the summary judgment
standard. This Court’s holding that the enforcement
of Grants Pass’ ordinances violate the Eight Amend-
ment does not automatically translate to a finding
that Grants Pass Officials acted with deliberate indif-
ference or reckless disregard for Plaintiffs’ fundamen-
tal rights. Whether Grants Pass’ conduct shocks the
conscience is a question of material fact. Therefore,
Plaintiffs are denied summary judgment on their sub-
stantive due process claim.

VI. Conclusion

The holding in this case does not say that Grants
Pass must allow homeless camps to be set up at all
times in public parks. Just like in Martin, this hold-
ing in no way dictates to a local government that it
must provide sufficient shelter for the homeless, or al-
low anyone who wishes to sit, lie, or sleep on the street
at any time and at any place. See Martin, 920 F.3d
584, 617. Nor does this holding “cover individuals who
do have access to adequate temporary shelter,
whether they have the means to pay for it or because
it is realistically available to them for free, but who
choose not to use it.” Id. at n.8. The City may imple-
ment time and place restrictions for when homeless
individuals may use their belongings to keep warm
and dry and when they must have their belonging
packed up. The City may also implement an anti-
camping ordinance that is more specific than the one
in place now. For example, the City may ban the use
of tents in public parks without going so far as to ban
people from using any bedding type materials to keep
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warm and dry while they sleep. The City may also con-
sider limiting the amount of bedding type materials
allowed per individual in public places. Moreover,
this holding does not limit Grants Pass’ ability to en-
force laws that actually further public health and
safety, such as laws restricting littering, public urina-
tion or defecation, obstruction of roadways, possession
or distribution of illicit substances, harassment, or vi-
olence. Grants Pass would retain a large toolbox for
regulating public space without violating the Eight
Amendment.

There is no doubt that homelessness is a serious
public health concern. Homeless individuals have
higher rates of chronic physical and mental health
conditions, increased rates of mortality, and related
diseases and co-occurring disorders.'> With the lack
of access to the most basic of human needs, including
running water, toilets, and trash disposal, infectious
diseases—like COVID-19—can spread quickly. Up-
rooting homeless individuals, without providing them
with basic sanitation and waste disposal needs, does
nothing more than shift a public health crisis from one
location to another, potentially endangering the
health of the public in both locations. This concern is
particularly acute during the current COVID-19 pan-
demic. As the U.S. Centers for Disease Control and
Prevention (the “CDC”) explained in its Interim Guid-
ance for Responding to Coronavirus Disease 2019
(COVID-19) among People Experiencing Unsheltered
Homelessness: Unless individual housing units are
available, do not clear encampments during commu-
nity spread of COVID-19.

12 Housing Not Handcuffs, supra note 2, at 68.
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The Court encourages Grants Pass to work with
local homeless services experts and mental health
professionals to develop training programs that cover
techniques and tools for interacting with homeless in-
dividuals and for deescalating mental health crises.
For example, the City of Eugene, Oregon has used the
services from an organization called CAHOOTS (“Cri-
sis Assistance Helping Out on the Streets”) to provide
free “immediate stabilization in cases of urgent medi-
cal need or psychological crisis, assessment, infor-
mation referral, advocacy [and] (in some cases) trans-
portation to the next step in treatment” to the people
of Eugene, Oregon.'* As The Wall Street Journal
noted, Gary Marshall, a 64-year-old who previously
lived on the streets of Eugene, said the police ap-
proach was “name, serial number and up against the
van.” In contrast, when he was having one of his fre-
quent panic attacks, CAHOOTS counselors would
bring the him inside and talk him down, he said.™

Such trainings have also been proven to be effec-
tive in Miami-Dade County, Florida. Specifically,
“providing mental health de-escalation training to
[its] police officers and 911 dispatchers enabled [the
county] to divert more than 10,000 people to services
or safely stabilizing situations without arrest.”® The
number of people in jail, in turn, fell by nearly 49%,

13 CAHOOTS, https://whitebirdclinic.org/cahoots/ (last visited
Mar. 26, 2020); Mobile Crisis Services in Eugene and Springfield,
White Bird Clinic CAHOOTS, https://whitebirdclinic.org/wp-con-
tent/uploads/2019/04/11x8.5 trifold_brochure_cahoots.pdf.

14 Zusha Elinson, When Mental-Health Experts, Not Police, Are
the First Responders, THE WALL STREET JOURNAL (Nov. 24,
2018), https://www.wsj.com/articles/when-mental-healthex-
perts-not-police-are-the-first-responders-1543071600.

15 Housing Not Handcuffs, supra note 2, at 98.
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which allowed the county to close an entire jail facil-
ity, thereby saving nearly $12 million a year.'

The City of Medford, Oregon, has also developed
new strategies for addressing the homeless crisis in
its community. The City of Medford worked with
Rogue Retreat, a nonprofit group, to open Hope Vil-
lage in November 2017.'” Hope Village is the first tiny
homes community in Southern Oregon that provides
short term transitional shelter and case management
for individuals and families to help move from home-
lessness into long term housing.'® The idea of Hope
Village was created in 2013, when Rogue Retreat, St.
Vincent DePaul, and the Jackson County Homeless
Taskforce began researching and visiting other vil-
lages in Oregon to find creative ways to serve the
homeless in Jackson County.’ Hope Village started
with 14 units, each 8 feet by 10 feet, plus a communal
kitchen, laundry and shower facilities. Hope Village
began operating under a one-year agreement with the
city, and in less than a year, the Medford City Council
approved doubling the size of the village and signed a
new, two-year agreement with Rogue Retreat.?’ Med-
ford city officials didn’t create the project, didn’t build
the units, and doesn’t operate the village. However,
city leaders supported the concept from the beginning,

16 Id.

17 Rogue Retreat, Hope Village, https://www.roguere-
treat.com/housing-programs/hope-village/ (last visited Jul. 17,
2020).

8 Id.
¥ Id.

20 Mail Tribune Editorial Board, Medford can be proud of Hope
Village, THE MAIL TRIBUNE (Aug. 4, 2019), https:/mailtrib-
une.com/opinion/editorials/medford-can-be-proud-of-hope-vil-
lage.
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offering a city-owned property for the village.?! When
neighboring businesses and other property owners ob-
jected to that location, the City of Medford continued
to offer support and encouragement, culminating in a
newlocation.?> Hope Village now sits on property
owned by the City of Medford and another property
leased by Rogue Retreat.?® Residents of Hope Village
are required to attend case management meetings,
counseling sessions, and work on permanent ways to
stay off of the streets. Rogue Retreat says the average
stay at Hope Village is around four months, and the
program has a 62 percent success rate. According to
Rogue Retreat, this means 6 out of 10 people in the
program successfully move away from homelessness.

As the League of Oregon Cities noted in its amicus
brief, “Oregon’s cities are obligated to provide safe and
livable communities for all residents.” Cities Br. at 2

2 Id.

2 Id.; see also April Ehrlich, Law Enforcement Officials Argue
Rural Homeless Services Worsen Problem, NPR (Jan. 21, 2020),
https://www.npr.org/2020/01/21/797497926/1aw-enforcement-of-
ficials-argue-rural-homeless-services-worsen-problem  (“Hope
Village in Oregon faced some pushback in its early stages a few
years ago. Some people feared that it would increase crime and
generate litter. But resident Buckshot Cunningham says those
fears proved to be wrong. ‘Look at this place,” he says, motioning
to the neat row of cottages. ‘It’s clean; it’s beautiful. And it stays
that way seven days a week, all year round. It’s pretty simple.”).

% Mail Tribune Editorial Board, Medford can be proud of Hope
Village, THE MAIL TRIBUNE (Aug. 4, 2019), https:/mailtrib-
une.com/opinion/editorials/medford-can-be-proud-of-hope-vil-
lage.

24 Madison LaBerge, New tiny home village in Grants Pass for
homeless population, FOX 26 (June 10, 2020), https://fox26med-
ford.com/new-tiny-home-village-in-grants-pass-for-homeless-
population/
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(Dkt. #87). Laws that punish people because they are
unhoused and have no other place to go undermine
cities’ ability to fulfill this obligation. Indeed, enforce-
ment of such “quality of life laws” do nothing to cure
the homeless crisis in this country. Arresting the
homeless is almost never an adequate solution be-
cause, apart from the constitutional impediments, it
is expensive, not rehabilitating, often a waste of lim-
ited public resources, and does nothing to serve those
homeless individuals who suffer from mental illness
and substance abuse addiction.

Quality of life laws erode the little trust that re-
mains between homeless individuals and law enforce-
ment officials. This erosion of trust not only increases
the risk of confrontations between law enforcement
and homeless individuals, but it also makes it less
likely that homeless individuals will cooperate with
law enforcement.?” Moreover, quality of life laws, even
civil citations, contribute to a cycle of incarceration
and recidivism. Indeed, civil citations requiring ap-
pearance in court can lead to warrants for failure to
appear when homeless people, who lack a physical ad-
dress or phone number, do not receive notice of rele-
vant hearings and wind up incarcerated as a result.”
Moreover, unpaid civil citations can impact a person’s
credit history and be a direct bar to housing access in
competitive rental markets where credit history is a
factor in tenant selection. In this way, civil penalties
can prevent homeless people from accessing the very
housing that they need to move from outdoor public
spaces to indoor private ones.

% Housing Not Handcuffs, supra note 2, at 65.
% Id. at 52.
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There are many options available to Grants Pass
to prevent the erection of encampments that cause
public health and safety concerns without violating
the Eight Amendment. The Court reminds governing
bodies of the importance of empathy and thinking out-
side the box. We must try harder to protect our most
vulnerable citizens. Let us not forget that homeless
individuals are citizens just as much as those fortu-
nate enough to have a secure living space.

ORDER

For the foregoing reasons, Plaintiffs’ Motion for
Summary Judgment (Dkt. No. 62) is GRANTED in
part and DENIED in part, and Defendant’s Motion for
Summary Judgment (Dkt. No. 80) is DENIED.

IT IS SO ORDERED and DATED this 22nd day of
July, 2020.

/s/ Mark D. Clarke
MARK D. CLARKE
United States Magistrate Judge
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
MEDFORD DIVISION

DEBRA BLAKE, GLORIA
JOHNSON, JOHN LOGAN, Case No.

individuals, on behalf of 1:18-¢cv-01823-CL
themselves and all others

similarly situated,
OPINION

Plaintiffs, AND ORDER
V.

CITY OF GRANTS PASS,
Defendant.

Aug. 7, 2019

CLARKE, Magistrate Judge.

This case comes before the Court on Plaintiffs’
Motion for Class Certification (#25) pursuant to Fed.
R. Civ. P. 23. For the reasons below, Plaintiffs’ motion
is GRANTED.!

BACKGROUND

Plaintiffs are three allegedly homeless individu-
als in the City of Grants Pass. As alleged, plaintiff
Debra Blake has been homeless in Grants Pass for
about eight to ten years. Blake Supp. Decl. ] 3 (#26).
Although she currently lives in temporary transi-
tional housing, she is beyond her ninety-day stay and
faces the imminent possibility of returning to the

1 The parties have consented to Magistrate Judge jurisdiction
over this action pursuant to 28 U.S.C. § 636(c)(1).
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streets. Blake Supp. Decl. ] 2-3 (#43). Plaintiff John
Logan alleges he has been intermittently homeless for
the past ten years. Logan Supp. Decl. ] 4-6 (#28).
Currently, he works as an in-home care provider, and
his clients let him sleep on a mattress in their storage
room approximately four or five nights a week. Logan
Supp. Decl. ] 3-6 (#44). He has no legal right to stay
at his clients’ homes, and he spends the remaining
nights sleeping in his car at a rest stop north of town.
Id. Plaintiff Gloria Johnson allegedly lives full-time
in her van. Johnson Supp. Decl. I 5 (#27).

Plaintiffs allege that each of their situations fall
under the definition of homelessness adopted by the
United States Department of Housing and Urban De-
velopment (“HUD”). 24 C.F.R. § 582.5 (2012). HUD’s
definition encompasses a variety of living situations,
including youth homelessness, id. § 582.5(3); individ-
uals fleeing domestic violence, id. § 582.5(4); individ-
uals “living in a supervised publicly or privately oper-
ated shelter designed to provide temporary living ar-
rangements,” id. § 582.5(1)(ii); and individuals whose
primary nighttime residence “is a public or private
place not designed for or ordinarily used as a regular
sleeping accommodation for human beings, including
a car, park, abandoned building, bus or train station,
or camping ground, id. § 582.5(1)(i). Plaintiffs allege
that their situations are just three representations of
modern homelessness in the United States. While
their exact circumstances and stories may vary, they
all share the need to conduct the life sustaining activ-
ities of resting, sleeping, and seeking shelter from the
elements while living in Grants Pass without a per-
manent home.
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Plaintiffs allege that Defendant, through a combi-
nation of ordinances, customs, and policies, has un-
constitutionally punished them for conducting these
life-sustaining activities and criminalized their exist-
ence in Grants Pass. PIf. Mot. for Class Cert. at 8
(#25). They seek prospective declaratory and injunc-
tive relief from enforcement of the following ordi-
nances in the City of Grants Pass Municipal Code:

5.61.010 Definitions

A.“To Camp” means to set up or to remain in
or at a campsite.

B.“Campsite” means any place where bedding,
sleeping bag, or other material used for bed-
ding purposes, or any stove or fire is placed,
established, or maintained for the purpose of
maintaining a temporary place to live,
whether or not such place incorporates the use
of any tent, lean-to, shack, or any other struc-
ture, or any vehicle or part thereof.

5.61.020 Sleeping on Sidewalks, Streets,
Alleys, or Within Doorways Prohibited

A.No person may sleep on public sidewalks,
streets, or alleyways at any time as a matter of
individual and public safety.

B.No person may sleep in any pedestrian or
vehicular entrance to public or private prop-
erty abutting a public sidewalk.

C.In addition to any other remedy provided by
law, any person found in violation of this sec-
tion may be immediately removed from the
premises.
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5.61.030 Camping Prohibited

No person may occupy a campsite in or upon
any sidewalk, street, alley, lane, public right of
way, park, bench, or any other publicly-owned
property or under any bridge or viaduct . . . .

6.46.090 Camping in Parks

A.It is unlawful for any person to camp, as de-
fined in GPMC Title 5, within the boundaries
of the City parks.

B. Overnight parking of vehicles shall be un-
lawful. For the purposes of this section, any-
one who parks or leaves a vehicle parked for
two consecutive hours or who remains within
one of the parks as herein defined for purposes
of camping as defined in this section for two
consecutive hours, without permission from
the City Council, between the hours of mid-
night and 6:00am shall be considered in viola-
tion of this Chapter.

Plaintiffs seek relief not only for themselves, but
also on behalf of all involuntarily homeless persons in
Grants Pass. To support their allegation that the
class is numerous, Plaintiffs cite to a point in time
count (“PIT Count”) of the number of sheltered and
unsheltered homeless persons in Josephine County.
PIf. Mot. for Class Cert. at 16 (#25). The PIT Count is
an annual count of homeless individuals on one night
in January. PIf. Reply Br. at 19 (#41). HUD requires
local homelessness assistance and prevention net-
works to conduct a PIT Count each year as a condition
of federal funding. Id. In January 2019, a PIT Count
conducted by the United Community Action Network
(“UCAN”) counted 602 currently homeless individuals
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in Grants Pass. Wessels Supp. Decl. { 6 (#42). An-
other 1,045 individuals were “precariously housed,”
meaning that they were sleeping at the home of some-

body else, i.e., “couch surfing.” Wessels Supp. Decl.
I 6 (#42).

STANDARD OF REVIEW

Plaintiffs seeking class certification must affirm-
atively demonstrate that the proposed class meets the
four threshold requirements of Fed. R. Civ. P. 23(a)
and at least one of the requirements of Fed. R. Civ. P.
23(b). Amchem Prods., Inc. v. Windsor, 521 U.S. 591,
613-14 (1997). To satisfy Rule 23(a), the plaintiffs
must show that (1) the class is so numerous that join-
der of all members is impracticable; (2) there are ques-
tions of law or fact common to the class; (3) the claims
or defenses of the representative parties are typical of
the claims or defenses of the class; and (4) the repre-
sentative parties will fairly and adequately protect
the interests of the class. Fed. R. Civ. P. 23(a). To
certify a class under Rule 23(b)(2), as Plaintiffs seek
here, the plaintiffs must also show that the defendant
“acted or refused to act on grounds that apply gener-
ally to the class, so that final injunctive relief or cor-
responding declaratory relief is appropriate respect-
ing the class as a whole.”

Plaintiffs bear the burden of demonstrating that
each element of Rule 23 is satisfied. Hanon v.
Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992).
While the primary focus is not on the merits of the
plaintiffs’ claims, the Court must conduct a “rigorous”
analysis and conclude that each of the four require-
ments of Rule 23(a) has been affirmatively shown with
facts before certification can occur. Falcon, 457 U.S.
147 (1982); Comcast v. Behrend, 133 S.Ct. 1426
(2013); Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
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349-351 (2011) (“Rule 23 does not set forth a mere
pleading standard . . . [the party seeking certification
must instead] prove that there are in fact sufficiently
numerous parties, common questions of law or fact,
etc.”). However, the Court need only consider the com-
plaint and “material sufficient to form a reasonable
judgment on each [Rule 23(a)] requirement ....”
Blackie v. Barrack, 524 F.2d 891, 901 (9th Cir. 1975).
Holding plaintiffs to the evidentiary standards that
will apply at trial risks terminating important class
actions before a putative class may gather crucial ad-
missible evidence. Sali v. Corona Reg’l Med. Ctr., 889
F.3d 623, 633 (9th Cir. 2018).

DISCUSSION

Plaintiffs, on behalf of themselves and others sim-
ilarly situated, allege that Defendant has imple-
mented a web of ordinances, customs, policies, and
practices that, in combination, criminalize the exist-
ence of homeless people. Plaintiffs seek prospective
declaratory and injunctive relief from “enforcement of
GPMC 5.61.020 (the anti-sleeping ordinance), GPMC
5.61.030 (the anti-camping ordinance), GPMC
6.46.090 (the parks anti-camping ordinance), and
criminal trespass laws, as well as move-along orders
issued by police against homeless individuals in
Grants Pass who are engaged in the life sustaining ac-
tivities of resting, sleeping, or seeking shelter from the
elements, unless and until the City provides a place
where plaintiffs can lawfully engage in necessary life-
sustaining activities.” PIf.’s Motion for Class Cert. at
12 (#25). Plaintiffs propose the following class defini-
tion for certification:

All involuntarily homeless individuals living
in Grants Pass, Oregon, including homeless in-
dividuals who sometimes sleep outside city
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limits to avoid harassment and punishment by
Defendant as addressed in this lawsuit.

For the following reasons, Plaintiffs’ Motion for
Class Certification (#25) is granted, and the proposed
class definition is adopted.

A. Plaintiffs meet the standards for certi-
fication under Rule 23(a).

i. Numerosity

Federal Rule of Civil Procedure 23(a)(1) requires
a showing that the class is so numerous that joinder
of all members is impracticable. Not all class mem-
bers need be identified, and a specific threshold num-
ber of class members is not required. See Gen. Tel.
Co. v. EEOC, 446 U.S. 318, 329 (1980); see also Freed-
man v. Louisiana-Pacific Corp., 922 F. Supp. 377, 398
(D. Or. 1996). Rather, courts must examine the “spe-
cific facts of each case” to determine whether the nu-
merosity requirement has been satisfied. Gen. Tel.
Co., 446 U.S. at 329. Where plaintiffs seek only in-
junctive and declaratory relief, the numerosity re-
quirement is relaxed. Saravia v. Sessions, 280 F.
Supp. 3d 1168, 1203 (N.D. Cal. 2017). Under the re-
laxed requirement, “plaintiffs may rely on reasonable
inferences arising from plaintiffs’ other evidence that
the number of unknown and future members is suffi-
cient to make joinder impracticable.” Id. Similarly,
“a court may draw reasonable inferences from the
facts before it.” Lynch v. Rank, 604 F. Supp. 30, 36
(N.D. Cal. 1984).

Plaintiffs ask the Court to certify a class of all in-
voluntarily homeless people living in Grants Pass.
This Court finds the proposed class numerous. The
PIT Count data presented by Plaintiffs indicates that
the proposed class contains at least 600 individuals.
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Moreover, the Ninth Circuit recently recognized that
a single PIT Count “will undercount the homeless pop-
ulation.” Martin v. Boise, 920, F.3d 584, 602 (9th Cir.
2019) (internal quotations omitted). The 2019 PIT
Count, therefore, may be a conservative estimate of
the number of homeless individuals in Grants Pass.
Thus, under the relaxed numerosity requirement,
Plaintiffs have presented sufficient facts to allow this
Court to reasonably infer that joinder of all members
of the proposed class is impracticable.

ii. Commonality

Commonality requires that “there are questions of
law or fact common to the class.” Fed. R. Civ. P.
23(a)(2). Common questions “must be of such a nature
that it is capable of class-wide resolution which means
that the determination of its truth or falsity will re-
solve an issue that is central to the validity of each of
the claims in one stroke.” Wal-Mart, 564 U.S. at 350.
The mere existence of common questions alone will
not meet the commonality requirement. See id. at
349. Instead, “[w]hat matters to class certification . . .
is . . . the capacity of a classwide proceeding to gener-
ate common answers apt to drive the resolution of the
litigation.” Id. (emphasis in original). Under the com-
monality analysis, “[p]llaintiffs need not show that
every question in the case, or even a preponderance of
questions, is capable of classwide resolution. So long
as there is ‘even a single common question,” a would-
be class can satisfy the commonality requirement.”
Wang v. Chinese Daily News, Inc., 737 F.3d 538, 544
(9th Cir. 2013) (quoting Wal-Mart, 564 U.S. at 359).
Moreover, the requirement of commonality will be sat-
isfied where “the lawsuit challenges a system-wide
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practice or policy that affects all of the putative mem-
bers.” Dominguez v. Schwarzenegger, 270 F.R.D. 477,
485 (N.D. Cal. 2010).

Plaintiffs’ claims share the following central ques-
tions: (1) whether Defendant’s custom, pattern, and
practice of enforcing anti-camping ordinances, anti-
sleeping ordinances, and criminal trespass laws,
along with imposing associated fines and fees, against
involuntarily homeless individuals violates the
Eighth Amendment of the Constitution; (2) whether
Defendant’s selective enforcement of anti-camping or-
dinances, anti-sleeping ordinances, and criminal tres-
pass laws violate the Equal Protection Clause of the
Fourteenth Amendment of the U.S. Constitution;
(3) whether Defendant’s conduct and enforcement of
the anti-camping ordinances, anti-sleeping ordinance,
and criminal trespass laws violate Plaintiffs’ funda-
mental right to move about freely and engage in
harmless life-sustaining activities such as resting,
sleeping, and attempting to stay warm, in violation of
the Due Process clause of the Fourteenth Amendment
to the U.S. Constitution; and (4) whether Defendant’s
two anti-camping ordinances provide constitutionally
sufficient notice prior to depriving Plaintiffs of their
liberty interests in resting, sleeping, and seeking shel-
ter from the elements, such that a reasonable home-
less person in Grants Pass would understand what
conduct is prohibited.

These common questions challenge a city-wide
practice of enforcing anti-sleeping ordinances, anti-
camping ordinances, and criminal trespass laws that
affect all the putative class members. Between Janu-
ary of 2015 and May of 2017, the Grants Pass Police
Department allegedly issued 208 anti-sleeping and
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anti-camping citations, primarily to homeless individ-
uals. Second Am. Compl. 49 (#23). Nothing in the
record indicates that Defendant intends to alter,
cease, or depart from its practice of enforcement.
Therefore, because this lawsuit challenges a system-
wide practice of enforcement that affects all putative
class members, and a classwide proceeding can gener-
ate common answers to the aforementioned common
questions to achieve a classwide resolution, Plaintiffs
have met the commonality requirement.
iii. Typicality

Typicality requires that Plaintiffs establish that
the “claims or defenses of the representative parties
are typical of the claims or defenses of the class.” Fed.
R. Civ. P. 23(a)(3). “The purpose of the typicality re-
quirement is to assure that the interest of the named
representative aligns with the interests of the class.”
Wolin v. Jaguar Land Rover N Am., LLC, 617 F.3d
1168, 1175 (9th Cir. 2010) (quoting Hanon v.
Dataproducts Corp., 976 F.2d 497, 508 (9th Cir.
1992)). “The test of typicality is whether other mem-
bers have the same or similar injury, whether the ac-
tion is based on conduct which is not unique to the
named plaintiffs, and whether other class members
have been injured by the same course of conduct.” Id.

Under HUD’s definition, an individual “who lacks
a fixed, regular, and adequate nighttime residence” is
homeless. 24 C.F.R. § 582.5 (1). HUD further defines
homelessness to include the following: (1) individuals
with a primary nighttime residence that is “a public
or private place not designed for or ordinarily used as
a regular sleeping accommodation for human beings,
including a car, park, ... or camping ground,” and
(2) individuals who are living in “a supervised publicly
or privately operated shelter designated to provide
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temporary living arrangements,” including “congre-
gate shelters, transitional housing, and hotels and
motels paid for by charitable organizations or by fed-
eral, state, or local government programs for low-in-
come individuals.” 24 C.F.R. § 582.5(1)(1-11) (2012).

The named Plaintiffs all fall under this definition
of homelessness. Ms. Blake is living in a supervised
transitional housing treatment program. Blake Supp.
Decl. 1] 2-4 (#26). She is beyond the ninety days that
she was allotted to stay in this transitional housing,
and she has been told by staff “to start looking for an-
other place to live.” Blake Supp. Decl. { 3 (#43). She
has no other place to live. Blake Supp. Decl. ] 4 (#43).
Ms. Johnson lives in her van. Johnson Supp. Decl.
95 (#27). Mr. Logan sleeps in his truck two to three
nights a week. Logan Supp. Decl. (] 4-6 (#44). The
other nights, Mr. Logan’s clients let him stay in their
storeroom, a place where he has no legal right to stay
that is designed for storage rather than sleep. Logan
Supp. Decl. ] 4-6 (#44). Mr. Logan’s clients may re-
fuse him shelter whenever they do not want him to
stay the night. Logan Supp. Decl. ] 4-6 (#44).
Therefore, Plaintiffs are homeless under the defini-
tion provided by HUD.

As to the “involuntary” qualifier of the proposed
class, the Ninth Circuit has defined involuntary
homelessness as follows: a person is involuntarily
homeless when “there is a greater number of homeless
individuals in [a jurisdiction] than beds available [in
shelters].” Martin v. City of Boise, 920 F.3d 584, 617
(2019). There are more homeless individuals than
shelter beds in the City of Grants Pass. Wessels Supp.
Decl. T 12 (#29); Wessels Supp. Decl. ] 5-6 (#42).
Currently, the only shelters for adult homeless indi-
viduals are run by the Gospel Rescue Mission. Second
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Am. Compl. | 12 (#23). These shelters have a total
of thirty beds in a dorm for single men, four bunk
rooms for single women, and twelve rooms for mothers
with up to four children. Second Am. Compl. | 15
(#23). The PIT Count conducted by UCAN counted
602 currently homeless individuals in Grants Pass.
Therefore, there are more homeless individuals than
shelter beds in the City of Grants Pass, and Plaintiffs
are involuntarily homeless based upon the definition
provided by Martin.

Plaintiffs are not the only involuntary homeless
individuals in the City of Grants Pass. Second Am.
Compl. T 9 (#23). Plaintiffs’ risk for the alleged future
harm is thus based on conduct that is not unique to
the named Plaintiffs. All involuntary homeless peo-
ple, including Plaintiffs, who engage in the conduct
prohibited by the challenged ordinances, are at risk
from the alleged future harm of criminalization,
move-along orders, warnings, and fines. Blake Supp.
Decl. ] 2-16 (#26); Johnson Supp. Decl. ] 2-14
(#27); Logan Supp. Decl. ] 2-11 (#28). This risk of
future harm to the putative class is evidenced by the
aforementioned 208 citations allegedly given out by
the Grants Pass Police Department to homeless indi-
viduals. Second Am. Compl. 49 (#23). Therefore,
the Court finds that Plaintiffs’ claims are typical of
the claims of the class.

iv. Adequacy of representation

Rule 23(a)(4) requires proposed class representa-
tives to adequately protect the interests of the class.
Fed. R. Civ. P. 23(a)(4). This requirement is satisfied
if (1) the named representatives appear able to prose-
cute the action vigorously through qualified counsel,
and (2) the representatives do not have antagonistic
or conflicting interests with the unnamed members of
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the class. See Lerwill v. Inflight Motion Pictures, Inc.,
582 F.2d 507, 512 (9th Cir. 1978). Implicit in this
standard is the requirement that a proposed named
plaintiff must herself be a member of the class she
seeks to represent. Sosna v. Iowa, 419 U.S. 393, 403
(1975) (“named plaintiff in a class action must show
that the threat of injury in a case such as this is real
and immediate, not conjectural or hypothetical”) (in-
ternal quotations omitted). The burden is on the de-
fendant to show that representation will be inade-
quate. See G.A. Enterprises, Inc. v. Leisure Living
Communities, Inc., 517 F.2d 24, 26 n.3 (1st Cir. 1975)
(standards for assessing adequacy of representation
under Rule 23(a)(4) and Rule 23.1 are “essentially the
same”).

Defendant does not dispute that Plaintiffs and the
proposed class are adequately represented by counsel,
nor does it contend that the Plaintiffs have antagonis-
tic or conflicting interests with unnamed members of
this putative class. Instead, Defendant challenges the
standing of each named plaintiff, claiming that Ms.
Blake, Ms. Johnson, and Mr. Logan are not “involun-
tarily” homeless and thus have presented only a hypo-
thetical threat of injury. Based on the facts alleged by
Plaintiffs, this Court finds Defendant’s attack unsup-
ported and contrary to HUD’s definition of homeless-
ness.

Defendant challenges the standing of Ms. Blake,
Ms. Johnson, and Mr. Logan by contending that
“none of the named Plaintiffs have any real or imme-
diate risk of being exposed” to move-along orders or
citations under the anti-sleeping, anti-camping, and
parks anti-camping ordinances. Def. Resp. to PIf.
Mot. for Class Cert. at 27 (#37). The crux of Defend-
ant’s challenge to Plaintiff’s standing rests on a series
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of accusatory hypothetical questions by which Defend-
ant suggests that Plaintiffs have either voluntarily
forgone the comforts of a private home or elected to
sleep in areas where they knew citations were possi-
ble. Not only are these personal attacks on Plaintiffs’
situations insensitive, they reveal that Defendant
may misunderstand the nature of modern homeless-
ness.

As discussed above, each of Plaintiffs’ alleged sit-
uations falls under the definition of homelessness set
forth by HUD. Ms. Blake is beyond her allotted stay
in a transitional housing program and may soon be on
the street again. Blake Supp. Decl. ] 2-4 (#43). Ms.
Johnson and Mr. Logan have no permanent residence
and regularly sleep in their vehicles. Johnson Supp.
Decl.9 5 (#27); Logan Supp. Decl. (] 4-6 (#44). Sleep-
ing in a vehicle is considered “camping” under the or-
dinances at issue in this case. GPMC 5.61.010; GPMC
6.46.090. Given their situations, all three named
plaintiffs face a real and imminent risk of being cited
for sleeping or resting in streets, alleyways, parks, or
other public areas of Grants Pass. Thus, Plaintiffs
have standing to represent this class. Moreover, be-
cause Defendant does not otherwise allege that Plain-
tiffs have conflicting interests with the proposed class,
this Court finds that Plaintiffs and their counsel are
adequate representatives for the putative class.

B. Plaintiffs meet the standard for certifi-
cation under Rule 23(b)(2).

In addition to the prerequisites of Rule 23(a),
Plaintiffs must also satisfy one section of Rule 23(b)(2)
to obtain class certification. Where the relief re-
quested is solely declaratory and injunctive, class cer-
tification is proper under Rule 23(b)(2) “when a single
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injunction or declaratory judgement would provide fi-
nal relief to each member of the class.” Wal-Mart, 564
U.S. at 360. Furthermore, in situations in which the
defendant is alleged to have acted on grounds applica-
ble to all class members, this Court has held that Rule
23(b)(2) certification is appropriate. See, e.g., Lane v.
Kitzhaber, 283 F.R.D. 587, 600-02 (D. Or. 2012).

Plaintiffs’ requested injunctive and declaratory
relief would provide final relief to each member of the
class. Each member of the proposed class is at risk of
having the challenged ordinances enforced against
him or her. Thus, Defendant’s alleged conduct—pun-
ishing homeless individuals for engaging in activities
necessary to sustain life—applies equally to all class
members. Furthermore, this Court is satisfied that a
judgement in this case for either party will resolve the
matter for all members of the class. Therefore, Plain-
tiffs meet the standard for certification under Rule
23(b)(2).

ORDER

For the foregoing reasons, Plaintiffs Motion for
Class Certification (#25) is GRANTED. IT IS SO OR-
DERED.

DATED this _ 7 day of August, 2019

/s/ Mark D. Clarke
MARK D. CLARKE
United States Magistrate Judge
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APPENDIX D

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U.S. Const. amend. VIII.

Excessive bail shall not be required, nor excessive

fines imposed, nor cruel unusual punishments in-
flicted.

City of Grants Pass Municipal Code § 5.61.010.
Definitions

Unless the context requires otherwise the following
definitions apply to Chapter 5.61.

A. “To Camp” means to set up or to remain in or at a
campsite.

B. “Campsite” means any place where bedding,
sleeping bag, or other material used for bedding
purposes, or any stove or fire is placed, estab-
lished, or maintained for the purpose of maintain-
ing a temporary place to live, whether or not such
place incorporates the use of any tent, lean-to,
shack, or any other structure, or any vehicle or
part thereof.

City of Grants Pass Municipal Code § 5.61.020.
Sleeping on Sidewalks, Streets, Alleys, or Within
Doorways Prohibited

A. No person may sleep on public sidewalks, streets,
or alleyways at any time as a matter of individual
and public safety.
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B. No person may sleep in any pedestrian or vehicu-
lar entrance to public or private property abutting
a public sidewalk.

C. In addition to any other remedy provided by law,
any person found in violation of this section may
be immediately removed from the premises.

City of Grants Pass Municipal Code § 5.61.030.
Camping Prohibited

No person may occupy a campsite in or upon any side-
walk, street, alley, lane, public right of way, park,
bench, or any other publicly-owned property or under
any bridge or viaduct, unless (i) otherwise specifically
authorized by this Code, (ii) by a formal declaration of
the City Manager in emergency circumstances, or
(iii) upon Council resolution, the Council may exempt
a special event from the prohibitions of this section, if
the Council finds such exemption to be in the public
interest and consistent with Council goals and notices
and in accordance with conditions imposed by the
Community Services Director. Any conditions im-
posed will include a condition requiring that the ap-
plicant provide evidence of adequate insurance cover-
age and agree to indemnify the City for any liability,
damage or expense incurred by the City as a result of
activities of the applicant. Any findings by the Coun-
cil shall specify the exact dates and location covered
by the exemption. (Ord. 5475 §7, 2009)



223a

City of Grants Pass Municipal Code § 5.61.050.
Removal of Campsite on Public Property
(Ord. 19-5752)

Upon discovery of a campsite on public property, re-
moval of the campsite by the Police Department may
occur under the following circumstances:

A.

B.

Prior to removing the campsite, the City shall post
a notice, 24-hours in advance.

At the time a 24-hour notice is posted, the City
shall inform a local agency (delivering social ser-
vices to homeless individuals) of the location of
the campsite.

After the 24-hour notice period has passed, the
Police Department is authorized to remove the
campsite and all personal property related
thereto.

City of Grants Pass Municipal Code § 6.46.090.
Camping in Parks

A.

It is unlawful for any person to camp, as defined
in GPMC Title 5 within the boundaries of the City
parks. (Ord. 19-5752, 2019)

Overnight parking of vehicles shall be unlawful.
For the purposes of this section, anyone who
parks or leaves a vehicle parked for two consecu-
tive hours or who remains within one of the parks
as herein defined in this section for two consecu-
tive hours, without permission from the City
Council, between the hours of midnight and 6:00
a.m. shall be considered in considered of this
Chapter. (Ord. 3869 §11, 1972)
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City of Grants Pass Municipal Code § 6.46.350.
Temporary Exclusion from City Park Proper-
ties (Ord. 5381 § 18, 2006)

An individual may be issued a written exclusion order

by a police officer of the Public Safety Department

barring said individual from all City Park properties

for a period of 30 days, if within a one-year period the

individual:

A. Isissued 2 or more citations for violating regula-
tions related to City Park properties, or

B. Is issued one or more citations for violating any
state law(s) while on City Park property. (Ord.
5381 § 18, 2006)





