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QUESTIONS PRESENTED 

Petitioner Pierre Riley sought protection from re-
moval, pursuant to the Convention Against Torture 
and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment, in withholding-only proceedings.  Af-
ter the Board of Immigration Appeals issued a deci-
sion reversing an immigration judge’s grant of protec-
tion, petitioner promptly sought review by the U.S. 
Court of Appeals for the Fourth Circuit.  Although 
both parties urged the court to decide the merits of the 
case, the court of appeals dismissed the petition for 
lack of jurisdiction, citing 8 U.S.C. 1252(b)(1), which 
states “[t]he petition for review must be filed not later 
than 30 days after the date of the final order of re-
moval.”  

The questions presented are: 

(1) Whether the 30-day deadline in 8 
U.S.C. 1252(b)(1) for filing a petition for review of an 
order of removal is jurisdictional. 

(2) Whether a noncitizen satisfies the deadline in 
Section 1252(b)(1) by filing a petition for review chal-
lenging an agency order denying withholding of re-
moval or protection under the Convention Against 
Torture within 30 days of the issuance of that order.  
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JURISDICTION 

The court of appeals entered judgment on April 26, 
2024.  This Court granted a timely certiorari petition 
on November 4, 2024, and has jurisdiction under 28 
U.S.C. 1254(1). 

STATUTORY PROVISIONS INVOLVED 

Pertinent provisions are reproduced in the appen-
dix.  App. 1a–39a. 

STATEMENT 

Individuals who are not lawful permanent resi-
dents and have been convicted of aggravated felonies 
are subject to summary administrative-removal pro-
cesses.  See 8 U.S.C. 1228(b); 8 C.F.R. 1238.1.  They 
are generally barred from seeking relief from removal; 
but may seek withholding or deferral, particularly un-
der Article 3 of the Convention Against Torture 
(“CAT” or “Convention”).   

The Convention and U.S. domestic law prohibit the 
United States from deporting a noncitizen to a coun-
try where he is likely to face government-sponsored 
torture (hereinafter simply “torture”).  This prohibi-
tion applies in all removal proceedings, including Sec-
tion 1228(b) administrative-removal processes.  A per-
son’s reasonable fear of torture in the country desig-
nated for deportation triggers a proceeding before an 
immigration judge (“IJ”) to determine the person’s en-
titlement to withholding or deferral of removal (here-
inafter referred to solely as “withholding” for brevity).  
Either side—government or noncitizen—can then ap-
peal to the Board of Immigration Appeals (“Board”).  8 
C.F.R. 1208.31(e), (g)(2)(ii).  The Board’s decision de-
termines whether the noncitizen will be deported to 
the country where the noncitizen fears torture.  The 
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stakes are enormous, indeed life-or-death.  An errone-
ous denial of withholding, if uncorrected, leads the 
United States to contribute to an individual’s persecu-
tion or torture (sometimes his murder) by forcibly 
sending him to that fate.   

The questions in this case determine when—and 
ultimately whether—a noncitizen in that situation 
can obtain judicial review of the Board’s decision.  The 
Fourth Circuit holds its jurisdiction is predicated on 
the filing of a petition for review within 30 days of an 
administrative document issued by a Department of 
Homeland Security (“DHS”) immigration officer at the 
outset, not the Board’s subsequent decision adjudicat-
ing withholding of removal.  The latter happens more 
than 30 days after the immigration officer’s decision—
in this case 15 months later—so the Fourth Circuit’s 
holding effectively curtails judicial review of withhold-
ing claims after Section 1228(b) proceedings. 

The Fourth Circuit’s conclusion is wrong on two 
fronts.  First, the 30-day deadline is not jurisdictional.  
It is a simple claims-processing rule, like myriad oth-
ers that the Court has clarified are not jurisdictional 
limits.  Second, the 30-day clock starts upon issuance 
of a “final” removal order, and an agency order be-
comes “final” at the completion of administrative pro-
ceedings.  That occurred only when the Board issued 
its decision.  Nothing in the Immigration and Nation-
ality Act (“INA”) signals a different meaning for the 
finality of removal orders.  The lower court misappre-
hended Nasrallah, which held a denial of CAT relief 
is not itself an order of removal.  Nasrallah does not 
alter the ordinary meaning of finality for the agency’s 
decisionmaking regarding the order of removal.    



4 

Withholding of removal, for those who qualify, is 
mandatory.  No matter what misdeeds may cloud a 
person’s past, the United States maintains a solemn 
commitment not to send the person to face torture or 
death at the hands of a lawless regime in another 
country.  Congress has repeatedly reaffirmed that 
commitment by authorizing judicial review of CAT 
claims as a backstop to prevent legal error.  Section 
1252 should not be interpreted, contrary to that com-
mitment, to strip review from those whose claims to 
withholding of removal are the most pressing. 

I. Legal Background 

A. Removal Proceedings 

Noncitizens previously convicted of aggravated fel-
onies1 are “presumed to be deportable.”  8 U.S.C. 
1228(c).  The Department of Justice (“DOJ”) may de-
termine a person’s deportability through a hearing be-
fore an IJ.  8 U.S.C. 1229a(a).  Or, if the person is not 
a lawful permanent resident, an immigration officer 
can determine his deportability, based on the aggra-
vated-felony conviction, through an administrative or-
der without an IJ.  8 U.S.C. 1228(b)(1)–(2).   

In the second path—Section 1228(b) administra-
tive-removal proceedings—the immigration officer is-
sues a “Notice of Intent.”  8 C.F.R. 238.1(b).  The 
noncitizen has 10 days to file a response.  8 C.F.R. 
238.1(c)(1).  DHS can then, upon making the requisite 
determinations, issue a document titled a “Final Ad-
ministrative Removal Order” (“FARO”).  8 C.F.R. 

1 “Aggravated felonies” include, among others, peti-
tioner’s conviction under the Controlled Substances 
Act.  8 U.S.C. 1101(a)(43); 18 U.S.C. 924(c),  
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238.1(d).  The determinations at this stage can be 
complex, and the statute contemplates judicial review 
at the appropriate time.  8 U.S.C. 1228(b)(3), (4)(E).   

The FARO must “designate the country of re-
moval.”  8 C.F.R. 1238.1(f)(2).  If the noncitizen ex-
presses fear of returning to that country, an asylum 
officer conducts “a reasonable fear determination.”  8 
C.F.R. 1238.1(f)(3).   

If the noncitizen “has a reasonable fear of persecu-
tion or torture,”2 an IJ adjudicates, under 8 C.F.R. 
part 1208 subpart A, the claim to withholding or de-
ferral of removal.  8 C.F.R. 1208.31(e).  During that 
process, the noncitizen cannot be deported.  8 C.F.R. 
1208.5(c).  Withholding refers to both a statutory bar 
on deporting a noncitizen to a country where the per-
son’s “life or freedom would be threatened . . . because 
of the [noncitizen’s] race, religion,” or other specified 
causes, 8 U.S.C. 1231(b)(3)(A); and to the comparable 
protection under CAT Article 3.  Deferral is CAT pro-
tection for those individuals whose circumstances ren-
der them ineligible for withholding.  See infra 47–49.  
(As noted above, supra 2, for brevity this brief gener-
ally uses the term “withholding” to refer to both forms 
of protection.)  The noncitizen is not allowed to contest 
removability before the IJ.  8 C.F.R. 1208.2(c)(3)(i).  
But the procedures are the same as for ordinary re-
moval proceedings.  8 C.F.R. 1208.2(c)(3) (incorporat-

2 If the asylum officer determines the noncitizen lacks 
reasonable fear, the person can request IJ review on 
that point.  8 C.F.R. 1208.31(e), (g).  If the IJ’s decision 
is also negative, that decision is susceptible to judicial 
review. 
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ing “the same rules of procedure as proceedings con-
ducted under 8 C.F.R. part 1240, subpart A”).  An IJ’s 
order granting withholding must include an order 
that the noncitizen be removed to a specific country, 
for which removal is withheld.  Matter of I-S & C-S-, 
24 I. & N. Dec. 432, 434 (BIA 2008). 

The noncitizen or DHS can appeal the IJ’s decision 
to the Board.  8 C.F.R. 1208.31(e).  A removal order 
cannot be executed while the appeal is pending.  8 
C.F.R. 1003.6(a).  

B. The Convention Against Torture 

Under CAT Article 3, “[n]o State Party shall expel, 
return (‘refouler’) or extradite a person to another 
State where there are substantial grounds for believ-
ing that he would be in danger of being subjected to 
torture.”  Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punish-
ment, Art. 3, Dec. 10, 1984, S. Treaty Doc. No. 100–
20, 1465 U.N.T.S. 113.  Article 3 is absolute.  Even 
“persons who pose a danger to the security of the 
United States” are protected.  64 Fed. Reg. 8,478, 
8,479 (Feb. 19, 1999).  That protection, where it ap-
plies, is mandatory.  8 C.F.R. 1208.16(d), 1208.17(a) 
(if eligibility is proved, relief “shall be granted”).  
Moncrieffe v. Holder, 569 U.S. 184, 187, n.1 (2013) 
(government “has no discretion to deny relief to a 
noncitizen who establishes his eligibility”).   

The Foreign Affairs Reform and Restructuring Act 
(“FARRA”) called for regulations to implement CAT 
Article 3.  Pub. L. 105-277, § 2242(b), 112 Stat. 2681-
822.  DOJ’s 1999 rule incorporated CAT claims into 
the framework described above.  64 Fed. Reg. at 8,479.  
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To address an instruction in FARRA, § 2242(c), to ex-
clude certain categories of noncitizens from protection 
to the extent permitted by CAT Article 3, DOJ estab-
lished two tiers of relief.  A noncitizen who is not dis-
qualified by a circumstance such as a prior felony sen-
tence would receive “withholding” of removal.3  A 
noncitizen who is disqualified would, instead, receive 
“deferral.”  Id. at 8,480.  (As noted above, p.2 supra, 
this brief generally uses the term “withholding” to en-
compass both forms of protection.)  Both outcomes 
block DHS from removing the noncitizen to the coun-
try where he would likely be tortured.  Id.  They differ 
in various administrative details, such as “the mode 
of termination” of the protection if circumstances 
change.  Id. at 8,481–8,482.   

C. Judicial Review 

In 1996, the Illegal Immigration Reform and Im-
migrant Responsibility Act (“IIRIRA”), Pub. L. 104-
208, §§ 301–388, 110 Stat. 3009-575, “repealed the old 
judicial-review scheme . . . and instituted a new (and 
significantly more restrictive) one.”  Reno v. Ameri-
can-Arab Anti-Discrimination Comm., 525 U.S. 471, 
475 (1999).  One restriction was a “zipper” clause, un-
der which “[j]udicial review of all questions of law and 
fact, . . . arising from any . . . proceeding brought to 

3 Besides CAT article 3, 8 U.S.C. 1231(b)(3) also pre-
scribes withholding to prevent persecution.  The 
Fourth Circuit’s conclusions about the 30-day dead-
line apply for this protection too.  A noncitizen who 
received a sentence over five years for an aggravated 
felony can only receive deferral, not CAT withholding 
or statutory withholding.  Id.   
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remove [a noncitizen] . . . shall be available only in ju-
dicial review of a final order under this section.”  8 
U.S.C. 1252(b)(9).  A further limitation tightened ju-
dicial review standards for factual determinations.  8 
U.S.C. 1252(b)(4).  IIRIRA also barred judicial review 
of “any final order of removal against [a noncitizen] 
who is removable” because of a prior aggravated fel-
ony conviction.  8 U.S.C. 1252(a)(2)(C). 

In 2001, this Court held the new restrictions did 
not preclude writs of habeas corpus, preserving that 
mechanism for contesting removal orders.  INS v. St. 
Cyr, 533 U.S. 289 (2001).  Subsequently, given the en-
titlement of some noncitizens to CAT protection under 
FARRA and its implementing regulations, lower 
courts entertained claims in habeas challenging deni-
als of CAT protection.  E.g., Saint Fort v. Ashcroft, 329 
F.3d 191, 202 (1st Cir. 2003); Ogbudimkpa v. Ashcroft, 
342 F.3d 207, 222 (3d Cir. 2003).   

In 2005, the REAL ID Act, Pub. L. 109-13, § 106, 
119 Stat. 310, amended Section 1252 to bar habeas 
cases yet ensure that circuit-court review would be an 
“adequate substitute.”  Guerrero-Lasprilla v. Barr, 
589 U.S. 221, 232–233 (2020); see also Nasrallah v. 
Barr, 590 U.S. 573, 580 (2020).  To that end, Section 
1252 now allows “review of constitutional claims or 
questions of law raised upon a petition for review . . . 
in accordance with this section,” even for those with 
criminal convictions.  8 U.S.C. 1252(a)(2)(D).  In addi-
tion, “[n]otwithstanding any other provision of law 
(statutory or nonstatutory), . . . a petition for review 
. . . in accordance with this section shall be the sole 
and exclusive means for judicial review of any cause 
or claim under [CAT].”  8 U.S.C. 1252(a)(4).  
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Circuit courts generally understood new Section 
1252(a)(4) allowed judicial review of CAT claims even 
after administrative-removal processes.  See, e.g., 
Jean-Pierre v. U.S. Attorney General, 500 F.3d 1315, 
1316–1317 (11th Cir. 2007); Owino v. Holder, 575 F.3d 
956, 958 (9th Cir. 2009).  Courts also recognized that 
the 30-day filing deadline, from Section 1252(b)(1), 
starts at the true conclusion of administrative pro-
ceedings: the Board’s decision (where Board appeal is 
available).  E.g., Eke v. Mukasey, 512 F.3d 372, 377–
378 (7th Cir. 2008) (“[T]he immigration authorities 
were not finished with Eke’s case until the [Board’s] 
final decision.”).   

Nasrallah held a Board denial of CAT withholding 
is not in itself an “order of removal,” so that the juris-
dictional bars at Section 1252(a)(2)(B)–(C) do not pre-
clude judicial review of factual issues regarding CAT 
protection.  590 U.S. 573.  Nasrallah noted that Sec-
tion 1252(a)(4), added by the REAL ID Act, “provides 
for direct review of CAT orders in the courts of ap-
peals,” and consequently “our decision does not affect 
the authority of the courts of appeals to review CAT 
orders.”  Id. at 585.   

The topic here is whether that review can be ob-
tained by a petition filed (like petitioner’s) within 30 
days of the Board’s decision about withholding.  The 
lower court concluded that because denying CAT pro-
tection is not itself an order of removal, the final order 
of removal must have been the FARO issued over a 
year before the Board’s decision, before the adjudica-
tion of withholding even began.  The Fourth Circuit 
also deems that 30-day deadline a jurisdictional re-
quirement.  The questions of when the 30-day clock 
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starts, and whether it is a jurisdictional limitation, de-
termine whether the Fourth Circuit can hear peti-
tioner’s case. 

II. Factual and Procedural Background 

Petitioner was born in Jamaica.  His father, a U.S. 
citizen, brought petitioner here in 1995 as a minor on 
a tourist visa.  App. 12a.  Since then, petitioner has 
lived continuously in New York City, believing he was 
a U.S. citizen.4  He has seven children here, all U.S. 
citizens. 

In 2006, petitioner was convicted of drug distribu-
tion and firearm possession and sentenced to 25 years’ 
imprisonment.  App. 1a.  In January 2021, the district 
court granted compassionate release, finding he had 
received sufficient punishment.  App. 3a–5a.  

DHS served petitioner a Notice of Intent on Janu-
ary 27, 2021, and issued a FARO the following day.  
App. 52a–55a, 7a–8a.  The FARO stated that peti-
tioner would be deported to Jamaica.  App. 8a.  Peti-
tioner immediately asserted he feared persecution 
and torture there.  App. 55a.  An IJ found petitioner 
had reasonable fear and undertook to determine his 
eligibility for CAT protection.  App. 9a–10a, 59a.  

At the ensuing hearing, petitioner testified that a 
drug kingpin with ties to the Jamaican government 
ordered the murder of several of petitioner’s relatives, 
including having one of petitioner’s cousins killed for 
asking police to investigate another relative’s murder.  
App. 23a–27a.   

4 While this brief uses the term “noncitizen,” peti-
tioner does not waive any potential claim he may have 
to citizenship. 
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The kingpin has vowed to kill every male member 
of petitioner’s family for at least a decade, and has 
specifically threatened to kill petitioner if he returns 
to Jamaica.  App. 21a–23a, 66a–67a.  The situation 
has escalated as news of petitioner’s release from 
prison spread.  App. 21a.  The kingpin and his gang 
have told petitioner’s family members both here and 
in Jamaica—in no uncertain terms and on multiple 
occasions—that the kingpin will kill petitioner as soon 
as he arrives in Jamaica.  App. 21a, 30a–35a.  Jamai-
can police said they could not and would not intervene 
to prevent petitioner’s murder.  App. 31a–32a. 

Petitioner explained the kingpin’s association with 
the Jamaican government. App. 15a–18a. 35a.  Peti-
tioner also presented documentary evidence, includ-
ing affidavits from relatives; corroboration for the nar-
rative about the kingpin; and “country conditions” ev-
idence about Jamaica’s government.  See App. 18a.  
He further explained that upon return to Jamaica, he 
will be unable to hide from the kingpin, because the 
Jamaican government requires the registration and 
tracking of deportees like petitioner.  App. 37a. 

The IJ found petitioner credible, and determined 
his murder, with the acquiescence of Jamaican au-
thorities associated with the kingpin, is more likely 
than not if petitioner returns to Jamaica.  Pet. App. 
20a–21a.  The IJ therefore granted his application for 
CAT protection.  Pet. App. 27a.  

DHS appealed that decision.  App. 91a.  The Board 
then (improperly) reweighed the evidence and con-
cluded that to show his murder would be more likely 
than not, petitioner first had to reach that same 
threshold of proof for each of the kingpin’s murders of 
petitioners’ relatives.  Pet. App. 8a–13a.  The Board 
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then reversed the IJ’s grant of protection.  The result-
ing order stated:  “[T]he applicant is ordered removed 
from the United States to Jamaica.”  Pet. App. 14a.  A 
notice accompanying the Board’s order informed peti-
tioner that any petition for review . . . must be filed 
. . . within 30 days of the date of the [attached] deci-
sion.”  App. 44a.  

Petitioner promptly petitioned for judicial review, 
App. 42a.  He requested a stay of removal pending the 
appeal, explaining he would be killed if he returned to 
Jamaica.  Pet. C.A. Mot. for Stay 17.  The Fourth Cir-
cuit granted that request.  No. 22-1609 (4th Cir. July 
5, 2022).  The parties fully briefed the merits, but 
while the case was pending the Fourth Circuit decided 
in Martinez v. Garland, 86 F.4th 561 (4th Cir. 2023), 
that a Board decision resolving only a disputed with-
holding claim is not a final removal order, and the 30-
day clock starts at some earlier point.  The Fourth Cir-
cuit then dismissed petitioner’s case for lack of juris-
diction, over the objections of both petitioner and the 
government.  Pet. App. 6a.  The court withheld its 
mandate pending this Court’s disposition of the case, 
so petitioner’s removal to Jamaica currently remains 
stayed.  No. 22-1609 (4th Cir. June 5, 2024). 

SUMMARY OF ARGUMENT  

This case presents two related questions concern-
ing 8 U.S.C. 1252(b)(1), which requires a petition for 
judicial review to be filed “not later than 30 days after 
the date of the final order of removal.”  The first ques-
tion concerns whether that deadline is jurisdictional; 
the second, when the 30-day period starts.   
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A.  Section 1252(b)(1)’s deadline is not jurisdic-
tional.  The Court has clarified the standard for ele-
vating a statutory requirement to a jurisdictional pre-
requisite:  It will “treat a rule as jurisdictional ‘only if 
Congress clearly states that it is.’”  Santos-Zacaria v. 
Garland, 598 U.S. 411, 416 (2023).  Absent “unmis-
takabl[e]” evidence of such intent, a rule is presumed 
to be nonjurisdictional.  Id. at 417. 

There is no such evidence for Section 1252(b)(1).  
As observed in Santos-Zacaria, some provisions 
within Section 1252 clearly address jurisdiction, by 
using that word.  The lack of such language in subsec-
tion (d)(1), considered in Santos-Zacaria, and in sub-
section (b)(1) here, indicates these provisions are not 
intended to be jurisdictional.  The text of subsection 
(b)(1) is similar to provisions the Court has held non-
jurisdictional; and subsection (b)(1) is placed along-
side several other nonjurisdictional requirements. 

The Fourth Circuit erroneously relies on Stone v. 
INS, 514 U.S. 386 (1995).  That case predated the 
Court’s clarification of what it means for a require-
ment to be “jurisdictional.”  Stone was not truly about 
subject-matter jurisdiction.  Rather, the Court ad-
dressed whether a motion to reopen tolls the time for 
seeking judicial review of the underlying Board deci-
sion.  Stone’s passing reference to time limits as juris-
dictional was just the sort of “drive-by” that the Court 
has said will not rank as precedent against its more 
recent explication of how to identify truly jurisdic-
tional limitations.  That dictum cannot stand against 
the mass of decisions reiterating that time limits are 
usually not jurisdictional.   

B.  Nor should the petition have been rejected as 
untimely.  The Section 1252(b)(1) deadline runs from 
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the date of a “final order of removal.”  Here, that date 
was May 31, 2022, when the Board issued its decision 
both denying Petitioner protection under CAT and 
terminating agency proceedings.  Petitioner timely 
filed for judicial review just four days later.  The 
FARO issued in January 2021 was not “final” for these 
purposes until the Board resolved petitioner’s claim 
for CAT protection; and the Board’s decision itself also 
constituted an “order of removal” that was “final.” 

This Court has a well-developed understanding, 
based on ordinary English usage, of what it means for 
an order to be “final.”  An order is not “final” until all 
pending proceedings before the decisionmaker have 
concluded.  The language and context of Section 
1252(b)(1) incorporate that ordinary meaning of “fi-
nal.”  That ordinary meaning was settled for judicial 
review under the Hobbs Act, 28 U.S.C. 2341–2351, 
and under the Administrative Procedure Act (“APA”), 
5 U.S.C. 551–559.  The use of “final order” in Section 
1252(b)(1) presumably carries those traditional un-
derstandings.  Congress reaffirmed its incorporation 
of established meanings by explicitly invoking the 
Hobbs Act as the source of procedures in Section 1252.   

The context confirms that the Board’s decision, in 
petitioner’s situation, was the moment of the “final or-
der of removal,” because only that interpretation is 
consistent with Section 1252’s other provisions.  First, 
the requirement to exhaust all administrative reme-
dies, 8 U.S.C. 1252(d)(1), presupposes that a nonciti-
zen is able to attempt those remedies before the order 
of removal reaches finality.  Second, the zipper clause, 
8 U.S.C. 1252(b)(9), requires consolidation of all ques-
tions arising from “any . . . proceeding brought to re-
move an alien,” into “judicial review of a final order 
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under this section.”  Apart from one explicit exception 
(involving a motion to reopen a Board decision, inap-
plicable here), a given removal proceeding must be 
presumed to generate only one occasion for judicial re-
view.  That Congress also expressly authorized review 
of CAT claims in that context indicates Congress un-
derstood a removal order becomes final alongside the 
CAT order.   

Contrary to the Fourth Circuit’s suggestion, no 
other statute, and no decision of this Court, suggests 
a departure from the settled approach to finality. 

The Fourth Circuit erroneously relies on 8 U.S.C. 
1101(a)(47)(B), which identifies two particular cir-
cumstances making an “order of deportation” final: a 
Board decision “affirming” such an order or the expi-
ration of the deadline for appealing to the Board.  On 
its face, Section 1101(a)(47)(B) does not actually de-
fine finality for all purposes.  Indeed, it cannot.  A Sec-
tion 1228(b) administrative-removal order does not 
generate a Board appeal right, so neither situation 
identified in paragraph (a)(47)(B) ever occurs.  Final-
ity must therefore be governed by the ordinary and 
traditional meaning of the term “final.” 

The Fourth Circuit also misinterpreted this 
Court’s recent decisions in Nasrallah and Guzman 
Chavez.  Nasrallah did not address when an order of 
removal becomes “final.”  Nor did it hold that an order 
resolving a claim for withholding of removal cannot 
also include a removal order, or render a removal or-
der final.  

Johnson v. Guzman Chavez addressed a different 
provision that uses different language to address a dif-
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ferent situation. The Court held a request for with-
holding does not prevent a removal order from being 
“administratively final” for purposes of detention un-
der 8 U.S.C. 1231.  594 U.S. 523, 540 (2021).  The 
Court acknowledged Section 1252(b)(1)—the provi-
sion at issue here—uses “different language,” and “ex-
press[ed] no view” about the proper interpretation 
that provision.  Id. at 535, n.6. 

A FARO cannot be executed as written until the 
agency proceedings have concluded.  8 C.F.R. 
1208.5(a); 8 C.F.R. 1003.6(a).  (A noncitizen can, by 
statute, be deported to another country besides the 
one identified in the FARO, but that cannot happen 
while DOJ is adjudicating claims to protection against 
removal to the designated country.)  It is on hold until 
that point; so only at the end of that administrative 
process does it become “final” in the Section 1252(b)(1) 
sense.  The Board order itself, by releasing the hold on 
removal, constitutes an “order of removal” that is “fi-
nal.”  And the Board order in petitioner’s case explic-
itly ordered petitioner removed, Pet. App. 14a, 
thereby constituting an “order of removal” that was, 
of course, “final.”  Thus, although the substance of the 
Board’s decision concerned petitioner’s claim for CAT 
protection, the issuance of that order also marked a 
final order of removal.   

Concluding otherwise would effectively bar review 
of claims to withholding of removal, because the 
Board’s order necessarily comes more than 30 days af-
ter the immigration officer’s initial order.  Such a re-
sult would run contrary to the general presumption of 
judicial review and the explicit grant of judicial review 
for CAT claims in Section 1252.   
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ARGUMENT 

The petition should not have been dismissed for 
lack of jurisdiction, because the 30-day deadline is not 
jurisdictional.  Nor should it have been rejected as un-
timely, because the 30 days started upon the Board’s 
decision.   

I. Section 1252(b)(1) does not state a jurisdic-
tional prerequisite. 

The Court “treat[s] a rule as jurisdictional ‘only if 
Congress clearly states that it is.’”  Santos-Zacaria, 
598 U.S. at 416 (citation omitted).  The Court “adopted 
this clear-statement principle in Arbaugh [v. Y & H 
Corp., 546 U.S. 500 (2006)]” because “[h]arsh conse-
quences attend the jurisdictional brand,” as the Court 
has detailed multiple times.  598 U.S. at 416.  Those 
consequences include a court’s inability to “grant eq-
uitable exceptions to jurisdictional rules,” the fact 
that jurisdictional objections “can be raised at any 
time in the litigation,” and the mandate to “enforce ju-
risdictional rules sua sponte, even in the face of a liti-
gant’s forfeiture or waiver.”  Id.  The Arbaugh princi-
ple “ensure[s] that courts impose such harsh jurisdic-
tional consequences only when Congress unmistaka-
bly has so instructed.”  Id. at 416–417. 

“Congress need not ‘incant magic words,’ . . . but 
the ‘traditional tools of statutory construction must 
plainly show that Congress imbued a procedural bar 
with jurisdictional consequences.’”  Boechler, P.C. v. 
Commissioner of Internal Revenue, 596 U.S. 199, 203 
(2022).   
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A. No unmistakable evidence marks Section 
1252(b)(1) as jurisdictional. 

“Time and again, [the Court] ha[s] described filing 
deadlines as ‘quintessential claim-processing rules,’ 
which ‘seek to promote the orderly progress of litiga-
tion,’ but do not deprive a court of authority to hear a 
case.”  United States v. Kwai Fun Wong, 575 U.S. 402, 
410 (2015).  “[M]ost time bars are nonjurisdictional,” 
id.—for example the two-year and six-month bars in 
the Federal Tort Claims Act, id.; the 12-year limit in 
the Quiet Title Act, Wilkins v. United States, 598 U.S. 
152 (2023); the 30-day deadline for seeking Tax Court 
review of a seizure, Boechler, 596 U.S. 199; the 60-day 
deadline for review of a Merit Systems Protection 
Board decision, Harrow v. Department of Defense, 601 
U.S. 480 (2024); and the 120-day deadline to appeal a 
denial of veterans’ benefits, Henderson ex rel. Hender-
son v. Shinseki, 562 U.S. 428 (2011).  

Section 1252(b)(1) is textually similar to those 
other timing rules.  The structure of Section 1252 sig-
nals the nonjurisdictional character of subsection 
(b)(1) by separating it from statements about jurisdic-
tion.  And subsection (b)(1) is located near, and paral-
lel to, a provision the Court already held is nonjuris-
dictional. 

First, the text “lacks plainly jurisdictional lan-
guage.”  Alonso-Juarez v. Garland, 80 F.4th 1039, 
1047 (9th Cir. 2023).  “The petition for review must be 
filed not later than 30 days after the date of the final 
order of removal.”  8 U.S.C. 1252(b)(1).  That sentence 
does not “expressly refer to subject-matter jurisdiction 
or speak in jurisdictional terms.”  Musacchio v. United 
States, 577 U.S. 237, 246 (2016).  It does not state any 
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“bounds of the ‘court’s adjudicatory authority,’” San-
tos-Zacaria, 598 U.S. at 416.  The words are like those 
considered in Henderson, where the provision said a 
petitioner “shall file a notice of appeal . . . within 120 
days after the date” of notice of the agency’s decision, 
562 U.S. at 438 (quoting 38 U.S.C. 7266(a)).  The word 
“must” does not convey a jurisdictional intent; “[not] 
‘all mandatory prescriptions, however emphatic, are 
. . . properly typed jurisdictional.’”  Henderson, 562 
U.S. at 439 (omission in original).  Nothing else about 
Section 1252(b)(1) speaks of jurisdiction any more 
than the Henderson provision did.  It “‘reads like an 
ordinary, run-of-the-mill statute of limitations,’ 
spelling out a litigant’s filing obligations without re-
stricting a court’s authority.”  Wong, 575 U.S. at 411.   

Second, paragraph (b)(1) is one of nine “require-
ments” for “review of an order of removal.”  8 U.S.C. 
1252(b)(1).  Most of those requirements are obviously 
not jurisdictional.  For example, paragraph (2) identi-
fies the proper venue, a matter “relate[d] to the con-
venience of litigants” that has a “basic difference 
[from] the court’s power.”  Neirbo Co. v. Bethlehem 
Shipbuilding Corp., 308 U.S. 165, 168 (1939).  Para-
graph (4) says the court “shall decide the petition only 
on the administrative record,” 8 U.S.C. 1252(b)(4)(A), 
a provision that logically cannot be a jurisdictional 
prerequisite.  Paragraph (3)(C) states a time limit, af-
ter the court’s receipt of the administrative record, for 
the noncitizen’s opening brief.  8 U.S.C. 1252(b)(3)(C).  
That deadline cannot be jurisdictional because “the ju-
risdiction of the court depends upon the state of things 
at the time of the action brought.”  Grupo Dataflux v. 
Atlas Global Group, L.P., 541 U.S. 567, 570 (2004).  
“Congress’s separation of a filing deadline from a ju-
risdictional grant often indicates that the time bar is 
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not jurisdictional.”  Wong, 575 U.S. at 412.  Position-
ing (b)(1) alongside multiple plainly non-jurisdictional 
provisions is an even stronger sign. 

True, paragraph (b)(9) says:  “Except as otherwise 
provided in this section, no court shall have jurisdic-
tion . . . to review such an order.”  8 U.S.C. 1252(b)(9).  
Placement in the same subsection cannot support a 
“proximity-related” inference that paragraph (b)(1) is 
jurisdictional; “[a] requirement we would otherwise 
classify as nonjurisdictional . . . does not become juris-
dictional simply because it is placed in a section of a 
statute that also contains jurisdictional provisions.”  
Sebelius v. Auburn Regional Medical Center, 568 U.S. 
145, 155 (2013).  Auburn held that jurisdictional sta-
tus for paragraphs (a)(1) and (2) within 42 U.S.C. 
1395oo would not confer jurisdictional character for a 
neighboring paragraph (a)(3) deadline.  Id.  The sepa-
ration and distinction between paragraphs (b)(1) and 
(9) here are even clearer.  Nor does paragraph (9), by 
limiting jurisdiction “[e]xcept as otherwise provided in 
this section,” elevate all requirements in Section 1252 
to jurisdictional status.  “[A] nonjurisdictional provi-
sion does not metamorphose into a jurisdictional lim-
itation by cross-referencing a jurisdictional provi-
sion,” Fort Bend County v. Davis, 587 U.S. 541, 551, 
n.8 (2019), nor by being “cross-referenced,” Gonzalez
v. Thaler, 565 U.S. 134, 145 (2012).  Harrow rejected 
an argument that by conferring jurisdiction for peti-
tions filed “pursuant to” a given statutory section, 
Congress converted that section’s procedural require-
ments into jurisdictional prerequisites.  “[W]e . . . 
could say that Harrow filed his appeal ‘pursuant to’ 
§ 7703(b)(1) even though he failed to satisfy that sec-
tion’s time bar.”  601 U.S. at 487.   
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Third, Santos-Zacaria decided that a neighboring 
procedural requirement in the same statute, subsec-
tion (d)(1), is nonjurisdictional. 598 U.S. at 416.  Two 
observations were particularly salient to the Court’s 
analysis.  The Court noted the (d)(1) requirement—
exhaustion of administrative remedies—is a “quintes-
sential claim-processing rule” and “routinely . . . ‘non-
jurisdictional.’”  Id. at 417.  And the expressly juris-
dictional language in paragraph (b)(9) affirmatively 
suggests paragraph (d)(1) is nonjurisdictional:  Para-
graph (d)(1)’s “language differs substantially from 
more clearly jurisdictional language in related statu-
tory provisions.”  Id. at 418.  Both observations are 
equally true for subsection (b)(1).  “No jurisdictional 
language is present in the [(b)(1)] provision even 
though Congress clearly provided for jurisdictional 
treatment elsewhere.”  Inestroza-Tosta v. Attorney 
General, 105 F.4th 499, 511 (3d Cir. 2024).  And filing 
deadlines are also “quintessential claims-processing 
rules,” Wong, 575 U.S. at 410.  Santos-Zacaria held 
that “to be confident Congress took th[e] unexpected 
tack” of “attach[ing] jurisdictional consequences to a 
requirement that usually exists as a claims-pro-
cessing rule,” “we would need unmistakable evidence, 
on par with express language addressing the court’s 
jurisdiction.”  598 U.S. at 418.  There is no evidence of 
that sort for paragraph (b)(1), any more than for (d)(1). 

B. This Court has not definitively inter-
preted Section 1252(b)(1) as jurisdictional. 

The Court has “stated it would treat a requirement 
as ‘jurisdictional’ when ‘a long line of [Supreme] 
Cour[t] decisions left undisturbed by Congress’ at-
tached a jurisdictional label to the prescription.”  Fort 
Bend County, 587 U.S. at 548 (alterations in original).  
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But such cases are “exceptional.”  Harrow, 601 U.S. at 
488.  

1. Stone does not dictate the interpreta-
tion of Section 1252(b)(1). 

This Court has never addressed whether Section 
1252(b)(1) is jurisdictional—Stone considered the pre-
IIRIRA statute, with substantially different judicial 
review provisions—so there is no “long line” of such 
decisions from this Court.  In theory, a decision about 
a predecessor provision could provide the requisite 
precedent.  See John R. Sand & Gravel Co. v. United 
States, 552 U.S. 130 (2008) (adhering to old precedent 
treating as jurisdictional the statute of limitations for 
damages against the government).  But Stone does not 
pass muster as a jurisdictional decision under the 
Court’s post-Arbaugh rubric. 

“[C]ourts, including this Court, have more than oc-
casionally misused the term ‘jurisdictional’ to refer to 
nonjurisdictional prescriptions.”  Wilkins, 598 U.S. at 
159.  “To separate the wheat from the chaff, this Court 
has asked if the prior decision addressed whether a 
provision is ‘technically jurisdictional’—whether it 
truly operates as a limit on a court’s subject-matter 
jurisdiction—and whether anything in the decision 
‘turn[ed] on that characterization.’”  Id. at 160 (alter-
ation in original).  “The mere existence of a decision 
employing the term jurisdiction without elaboration 
does not show Congress adopted that view.”  Id. at 
165.   

By that standard, Stone is not a jurisdictional prec-
edent about the 30-day deadline.  Stone decided 
whether a motion for reconsideration rendered an im-
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migration order non-final, thus tolling the filing dead-
line triggered by the order.  514 U.S. at 389–390.  In 
passing, the Court said the applicable filing deadline 
(under an earlier version of the INA), which might 
have been tolled by a reconsideration motion had the 
Court’s interpretation gone the other way, is “manda-
tory and jurisdictional.”  Id. at 405.  This Court has 
specifically characterized the Stone statement as 
“without elaboration,” Henderson, 562 U.S. at 437, ex-
actly the sort of passing remark that Wilkins said 
would not count.   

In Stone, the government consistently argued that 
the noncitizen’s petition was untimely against the 
original order.  Rejecting the petition was warranted 
whether on jurisdictional or merely procedural 
grounds.  The court of appeals denominated its action 
as a dismissal for lack of jurisdiction, Stone, 514 U.S. 
at 389; but “[i]f a decision simply states that ‘the court 
is dismissing for lack of jurisdiction’” it is understood 
as a ‘drive-by jurisdictional rulin[g]’ that receives ‘no 
precedential effect.’”  Wilkins, 598 U.S. at 160 (altera-
tion in original).   

Nothing in Stone turned on its characterization of 
the 30-day deadline as jurisdictional.  The Court re-
lied primarily on an INA provision requiring review of 
a motion to reconsider to be consolidated with review 
of the underlying order, thus indicating each order 
needed its own petition.  514 U.S. at 393–394.  The 
Court’s mention of the 30-day deadline as jurisdic-
tional appears in a short penultimate paragraph, not-
ing the Court’s interpretation was supported by the 
principle that “[j]udicial review provisions . . . are ju-
risdictional in nature and must be construed with 
strict fidelity to their terms.”  Id. at 405.  Nothing in 
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Stone suggests the Court would have been less faith-
ful to the statutory text with those provisions deemed 
non-jurisdictional.  

Stone’s statement that “judicial review provisions” 
are “jurisdictional” is a sterling example of what Wil-
kins said would not detract from the Arbaugh clear-
statement rule.  Provisions about appeal to a court 
from an agency are not presumptively jurisdictional; 
they are governed by the Arbaugh principle.  Harrow, 
601 U.S. at 489.  While Stone said time limits are 
“mandatory and jurisdictional,” 514 U.S. at 405, call-
ing a time limit “mandatory and jurisdictional” is not 
necessarily a reference to subject-matter jurisdiction.  
Kontrick v. Ryan, 540 U.S. 443, 454–455 (2004) 
(“[C]lassify[ing] time prescriptions, even rigid ones, 
under the heading ‘subject matter jurisdiction’ can be 
confounding.”) (alteration in original).   

Furthermore, Santos-Zacaria already found 
Stone’s judicial characterization lacking.  Santos-Zac-
aria construed a judicial review provision that is, as 
noted, in the same section of the same statute as Sec-
tion 1252(b)(1).  Were the Stone observation about “ju-
dicial review provisions” binding, Santos-Zacaria
could not have found Section 1252(d)(1) nonjurisdic-
tional.  Instead, the Court conducted the same analy-
sis that Wilkins described.  It rejected Stone because 
(a) Stone did not “attend[] to the distinction between 
‘jurisdictional’ rules . . . and nonjurisdictional but 
mandatory ones,” and (b) “whether the provision[] 
w[as] jurisdictional ‘was not central to the case.’”  598 
U.S. at 421.  
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2. Had Stone decided the judicial-review 
deadline was truly jurisdictional, the 
Court should overrule that decision. 

Even if the foregoing analysis were incorrect, the 
“principles of stare decisis,” Wilkins, 598 U.S. at 159, 
would call for rejecting the Stone observation.   

When “deciding whether to overrule a past deci-
sion,” the Court considers factors that include (1) “the 
quality of [the precedent’s] reasoning”; (2) “the work-
ability of the rule it established”; (3) the precedent’s 
“consistency with other related decisions”; (4) “devel-
opments since the decision was handed down”; and (5) 
“reliance on the decision.”  Janus v. State, County, and 
Municipal Employees, 585 U.S. 878, 917 (2018) (alter-
ation in original).  Those factors disfavor Stone’s ob-
servation about the 30-day deadline.  

a. Stone provided no reasoning about whether the 
deadline is jurisdictional; it simply recited that time 
limits are “mandatory and jurisdictional.”  The Court 
has described such statements as “confounding” and a 
“[mis]use[]” of the terms.  Scarborough v. Principi, 541 
U.S. 401, 413–414 (2004) (quoting Kontrick, 540 U.S. 
at 454–455) (alteration in original); see also Eberhart
v. United States, 546 U.S. 12, 16 (2005) (“recent deci-
sions have attempted to brush away confusion intro-
duced by our earlier opinions” about which prescrip-
tions are jurisdictional).   

b.  The Stone observation is not “workab[le].”  San-
tos-Zacaria reiterated that treating a procedural re-
quirement as limiting judicial authority is problem-
atic because of the “harsh consequences.”  598 U.S. at 
416.   
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c.  The Stone observation is inconsistent with other 
related decisions.  If Stone governed the Court’s deci-
sion today, Section 1252(b)(1) would stand nearly 
alone as a time limit with jurisdictional consequences.  
The jurisdictional time limits regarding judicial ap-
peals, Bowles v. Russell, 551 U.S. 205 (2007), are 
“statutory deadlines to appeal ‘from one Article III 
court to another’”; “[a]s to all other time bars,” includ-
ing appeal “from an agency,” “we now demand a ‘clear 
statement.’”  Harrow, 601 U.S. at 489.   

d.  The government has not relied on the Stone ob-
servation, but, rather, agrees Section 1252(b)(1) is not 
jurisdictional.  Br. in Opp. 7–9. 

e.  Developments have fatally undercut Stone’s ju-
risdictional observation.  The Court has adopted the 
Arbaugh principle since then, and also established 
that time limits are ordinarily not jurisdictional.  
Moreover, Congress substantially amended the INA 
just a year after Stone.  Pub. L. 104-208, §§ 301–388, 
110 Stat. 3009-575.  IIRIRA was no mere recodifica-
tion; it “repealed the old judicial-review scheme . . . 
and instituted a new (and significantly more restric-
tive) one.”  American-Arab Anti-Discrimination 
Comm., 525 U.S. at 475; see also Calcano-Martinez v. 
INS, 533 U.S. 348, 350 (2001) (describing IIRIRA’s 
“new provisions governing the judicial review of immi-
gration orders”).  The statutory context and structure 
are different from what Stone considered.   

3. Hobbs Act decisions from lower courts 
do not show Congress meant Section 
1252(b)(1) to be jurisdictional. 

In Henderson, the government contended the 
deadline for petitions to the Veterans Court should be 
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jurisdictional because “lower court decisions have uni-
formly held that the Hobbs Act’s 60-day time limit for 
filing a petition for review of certain final agency de-
cisions, 28 U.S.C. 2344, is jurisdictional.”  562 U.S. at 
437.  But this Court has not decided whether the 
Hobbs Act time limit is jurisdictional.  For overcoming 
the Arbaugh principle, “lower court opinions” cannot 
“stand in for a ruling of this Court.”  Wilkins, 598 U.S. 
at 165.  Boechler too rejected the argument that lower-
court decisions suffice for the “long line” of precedents 
to displace the Arbaugh presumption.  596 U.S. at 
208.  Moreover, lower-court doctrines about the Hobbs 
Act deadline generally “predate this Court’s effort to 
‘bring some discipline’ to the use of the term ‘jurisdic-
tional.’”  Id. (quoting Henderson, 562 U.S. at 435).  
“[P]re-Arbaugh lower court cases interpreting a re-
lated provision are not enough to make clear that a 
rule is jurisdictional.”  Santos-Zacaria, 598 U.S. at 
422.   

If this Court considered the Hobbs Act deadline to-
day, that deadline would likely be non-jurisdictional.  
Its separation from the pertinent jurisdiction-confer-
ring provision is particularly stark.  One section, enti-
tled “Jurisdiction of court of appeals,” states that a cir-
cuit court “has exclusive jurisdiction . . . to determine 
the validity of” certain agency orders.  28 U.S.C. 2342.  
The deadline appears in a different section, entitled 
“Review of orders; time; notice; contents of petition; 
service.”  28 U.S.C. 2344.  The heading groups the 
time limit with other procedural requirements, treat-
ing them all as ordinary claims-processing rules.  That 
organization and the separation from the jurisdic-
tional provision make it particularly unlikely the 
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Court would conclude, under Arbaugh and its prog-
eny, that the Hobbs Act time limit was clearly in-
tended to rank as jurisdictional. 

In sum, Section 1252(b)(1) is plainly not a jurisdic-
tional limitation in light of the Court’s precedents over 
the last two decades.  Stone, which made a passing 
observation about the time limit in the pre-IIRIRA 
statute, is not a precedent the Court must or should 
respect on that point. 

II. Petitioner satisfied Section 1252(b)(1) by fil-
ing in court within 30 days of the Board’s 
decision. 

Congress explicitly authorized judicial review for 
claims under CAT Article 3 (as implemented in 
FARRA and DOJ regulations).  Section 1252(a)(4) 
says circuit courts review “cause[s] or claim[s] under 
the [CAT].”  Nasrallah explained this provision “pro-
vides for direct review of CAT orders in the courts of 
appeals.”  590 U.S. at 585.  

“With respect to review of an order of removal . . . 
[t]he petition for review must be filed not later than 
30 days after the date of the final order of removal.”  8 
U.S.C. 1252(b)(1).  That sentence does not explicitly 
address review of CAT orders.  But the zipper clause 
says “[j]udicial review . . . shall be available only in ju-
dicial review of a final order under this section.”  8 
U.S.C. 1252(b)(9).  Lower courts take for granted that 
for judicial review of a CAT order, the petition must 
be filed within 30 days of a final order of removal. 

Petitioner’s was, because under the ordinary 
meaning of “final,” his removal order was not final un-
til the termination of agency proceedings resolving all 
remaining outstanding issues.  That is the concept of 
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finality in ordinary English, and multiple features of 
Section 1252 confirm that usage in this context.  “In 
statutory interpretation disputes, a court’s proper 
starting point lies in a careful examination of the or-
dinary meaning and structure of the law itself.”  Food 
Marketing Institute v. Argus Leader Media, 588 U.S. 
427, 436 (2019).  The relevant words are to be read 
“not in a vacuum, but with reference to the statutory 
context, ‘structure, history, and purpose.’”  Abramski
v. United States, 573 U.S. 169, 179 (2014) (citation 
omitted).  Further, DOJ’s regulations implementing 
CAT Article 3 are in line with petitioner’s understand-
ing; and treating an earlier order of an official subor-
dinate in the process as the “final order” would con-
travene the presumption of judicial review.  The text, 
context, structure, and purpose all yield the same an-
swer:  The Board decision marked the point in time of 
a “final order of removal” in petitioner’s case, even 
though the issue directly addressed was about CAT 
protection. 

A. Under the ordinary meaning of “final,” 
the order of removal does not reach that 
point until all agency proceedings con-
clude. 

“Final” refers to an event “constituting the end re-
sult of a succession or process,” the “ultimate” out-
come.  American Heritage College Dictionary 510 (3d 
ed. 1993).  The “final” decision “com[es] at the end: be-
ing the last in a series, process, or progress.”  
Webster’s Collegiate Dictionary 628 (10th ed. 1993).  
A “final order,” according to Black’s Law Dictionary, 
is one that “terminates the litigation” [and] “leaves 
nothing to be done.” (6th ed. 1993). “[U]nless other-
wise defined, words will be interpreted as taking their 
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ordinary, contemporary, common meaning.’” Sandifer
v. United States Steel Corp., 571 U.S. 220, 227 (2014) 
(citation omitted).5

The Court has understood finality this way for dec-
ades.  In 1948, the Court explained that a particular 
decision by the Civil Aeronautics Board was not final 
because it was not the “consummation of the adminis-
trative process.”  Chicago & Southern Air Lines v. Wa-
terman S.S. Corp., 333 U.S. 103, 113 (1948).  Con-
versely, in 1970, in holding a different agency’s deci-
sion was final for purposes of review, the Court said 
one of the two “relevant considerations in determining 
finality [is] whether the process of administrative de-
cisionmaking has reached a stage where judicial re-
view will not disrupt the orderly process of adjudica-
tion.”  Port of Boston Marine Terminal Assn. v. 
Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 
(1970).  Lower courts uniformly apply such standards 
under the Hobbs Act.  “[I]n an adjudication a final or-
der is one that disposes of all issues as to all parties.”  
Natural Resources Defense Council, Inc. v. NRC, 680 
F.2d 810, 815 (D.C. Cir. 1982).   

Bennett v. Spear applied these concepts for inter-
preting the word “final” in the Administrative Proce-
dure Act (“APA”):  “[F]or agency action to be ‘final’,” 
“the action must mark the ‘consummation’ of the 
agency’s decisionmaking process.”  520 U.S. 154, 177–

5 The statutory definition of “order of deportation” is 
followed by a list of two situations in which such an 
order becomes final.  That does not mandate an un-
derstanding of finality different from the ordinary 
meaning.  See infra at 38–39 (discussing 8 U.S.C. 
1101(a)(47)). 
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178 (1997).  See also Whitman v. Am. Trucking Assns., 
531 U.S. 457, 478 (2001) (same for direct circuit-court 
review of EPA Clean Air Act rules).  Smith v. Berryhill
held that given the plain meaning of “final,” “the 
phrase ‘final decision’ [in the Social Security Act] 
clearly denotes some kind of terminal event.”  587 U.S. 
471, 479 (2019).  

The Court’s understanding of what makes a dis-
trict-court judgment “final” is similar.  “A ‘final deci-
sion’ is typically one ‘by which a district court disasso-
ciates itself from a case.’”  Mohawk Industries, Inc. v. 
Carpenter, 558 U.S. 100, 106 (2009). 

Under the ordinary meaning of “final,” there was 
no “final order of removal” in petitioner’s case until 
the Board’s decision.  That decision constituted the 
“end result” of the administrative process, and it com-
pleted the administrative work by accomplishing the 
“disposit[ion] of the entire case.” 

The Board’s order was also “final” according to this 
Court’s elaboration of finality for judicial review.  The 
administrative process was not “consummat[ed]” until 
that point; as the course of the proceedings show, 
there was more work for administrative adjudicators 
to do.  Neither DOJ nor DHS “dissociated” itself from 
the case; both continued to engage in administrative 
process—DOJ as adjudicator, and DHS by filing and 
prosecuting the Board appeal.  Port of Boston asks 
whether judicial review at an earlier point would “dis-
rupt the ordinary process of adjudication.”  It surely 
would have done so here:  Had petitioner sought judi-
cial review earlier, DOJ would have defended some 
prior intermediate order in court while simultane-
ously acting as an administrative tribunal in the same 
proceeding. 
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With respect to the FARO, the Board’s decision 
marks the point of finality.  This Court has “long 
taken” a “pragmatic’ approach” regarding finality.  
Army Corps of Engineers v. Hawkes Co., 578 U.S. 590, 
599 (2016).  The FARO could not be executed as writ-
ten until the completion of further administrative pro-
cesses.  DHS and DOJ regulations bar a person’s de-
portation “before a decision is rendered on [the] asy-
lum application,” and while a Board appeal is pend-
ing.  8 C.F.R. 1208.5(a);6 see also 8 C.F.R. 1003.6(a).  
Whatever removal might eventually be carried out 
might well change depending on what the Board de-
cides about withholding:  If a noncitizen receives with-
holding, DHS might then designate a different depor-
tation destination (to the extent 8 U.S.C. 1231(b) per-
mits), and would revise the FARO accordingly.  More-
over, the FARO specifically ordered petitioner “re-
moved from the United States to Jamaica.”  App. 8a.  
That order could not be carried out before DOJ com-
pleted its review of petitioner’s contentions that he 
would be killed upon his forced return to Jamaica.   

This understanding of the finality of the FARO is 
similar to how lower courts understand the review of 
ordinary removal proceedings.  After an IJ determines 
removability, the Board’s decision starts the 30-day 
clock, because, by finishing the agency appeal, the 
Board’s decision “eliminates the impediments to re-
moval.”  Solano-Chicas v. Gonzales, 440 F.3d 1050, 
1054 (8th Cir. 2006); Delgado-Reynua v. Gonzales, 450 
F.3d 596, 600–601 (5th Cir. 2006) (agreeing with 
Solano-Chicas).  The Board’s order renders the IJ’s or-

6 The term “asylum application” includes a request for 
withholding.  8 C.F.R. 1208.1(a)(1). 
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der final by “eliminating the impediment to that or-
der’s enforcement.”  Lolong v. Gonzales, 484 F.3d 
1173, 1177 (9th Cir. 2007) (en banc). 

As the Seventh Circuit has explained, “although a 
CAT order does not determine whether a noncitizen 
can be removed, it does determine where that noncit-
izen can be sent.”  F.J.A.P. v. Garland, 94 F.4th 620, 
634 (7th Cir. 2024).  “The indeterminacy of where . . . 
suggests that the [removal] order might yet leave 
something ‘to be looked for or expected,’ subject to pos-
sible alteration.”  Id.  Indeed, had petitioner’s case re-
sulted in deferral of removal, an immigration officer 
might then have designated a different country (if 
there is some other permissible destination).7  “Conse-
quently, the plain meaning of ‘final’ points us toward 
the conclusion that a [removal] order does not become 
final for purposes of judicial review until the agency 
has also concluded withholding proceedings.”  Id.
Given the indeterminacy of where the noncitizen will 
be removed, a noncitizen’s “rights, obligations, and 
[the order’s] legal consequences” are “not fully deter-
mined until the reasonable fear and withholding of re-
moval proceedings are complete.”  Luna-Garcia v. 
Holder, 777 F.3d 1182, 1185 (10th Cir. 2015).  Simi-
larly, agency action is ordinarily not final if it is only 
“the ruling of a subordinate official.”  Franklin v. Mas-
sachusetts, 505 U.S. 788, 797 (1992).  That there are 
administrative bodies—the IJ and then the Board—
whose activities bar enforcement of the FARO as writ-
ten shows the immigration officer is “subordinate” in 
that sense. 

7 8 U.S.C. 1231(b) details where a noncitizen can be 
deported.   
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In petitioner’s case, the Board actually ordered re-
moval itself.  The Board’s order says so on its face:  
“[T]he applicant is ordered removed from the United 
States to Jamaica.”  Pet. App. 14a.  That was an “order 
of removal.”  And it was the last such order that could 
or would be issued in petitioner’s proceeding, the “last 
in a series” and last in the “process.”   

B. The context confirms the ordinary usage 
of “final” in Section 1252(b)(1). 

1. Congress understood the traditional 
concept of finality from decades of prec-
edent. 

The consistency with which this Court has under-
stood the concept of finality, across many different 
contexts—appellate review of district courts, circuit-
court review of agency orders, the APA—goes beyond 
establishing a body of precedent governing the Court’s 
interpretation of “final order of removal” today.  That 
body of law informed Congress when it used the term 
in IIRIRA. 

“When a statutory term is ‘obviously transplanted 
from another legal source,’ it ‘brings the old soil with 
it.’”  Taggart v. Lorenzen, 587 U.S. 554, 560 (2019).  
Taggart used that principle to conclude that a provi-
sion stating a bankruptcy court’s discharge order “op-
erates as an injunction” carried with it the “‘potent 
weapon’ of civil contempt” and the “traditional stand-
ards in equity” for civil contempt.  Id. at 560–561.  
Hall v. Hall used the same principle to import, into 
the word “consolidate” in the Federal Rules, pre-Rules 
doctrines about consolidation.  584 U.S. 59, 72–73 
(2018).   
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Similarly, what makes a decision “final” was well-
understood, through cases like Chicago Southern and 
Port of Boston, when Congress enacted Section 
1252(b)(1).  Indeed, just one year before IIRIRA, the 
Court issued an extensive discussion of the concept of 
finality in the INA.  Stone, 514 U.S. at 395–396.  Stone
discussed whether a motion for reconsideration ren-
ders an agency decision nonfinal, and explained that 
the traditional answer is yes under both the APA and 
the Hobbs Act.  Id. at 392–393.  The Court further 
noted that because the INA generally incorporates 
Hobbs Act procedures, the traditional answer would 
apply were there no “further qualification” in the stat-
ute.  Id.  There was a “further qualification” as to re-
consideration.  Id. at 395–396.  But Congress was on 
notice that absent such qualification, traditional 
Hobbs Act principles (which are consistent with APA 
finality) would govern interpretations of the INA. 

Taggart teaches that in IIRIRA, Congress presum-
ably intended a term like “final” to carry the meaning 
that was well-established in Hobbs Act and APA 
cases.  IIRIRA confirms that teaching:  After Stone in-
voked Hobbs Act principles, IIRIRA included lan-
guage expressly invoking the Hobbs Act.  8 U.S.C. 
1252(a)(1).  And the post-1996 INA contains no quali-
fication pointing away from the traditional meaning 
of “final.”    

2. The structure of Section 1252 confirms 
Congress meant “final order” in the or-
dinary sense. 

First, Section 1252(d) specifies that “[a] court may 
review a final order of removal only if . . . the alien has 
exhausted all administrative remedies.”  8 U.S.C. 
1252(d)(1).  It would make no sense to require a 
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noncitizen to exhaust administrative remedies if the 
order becomes final before that exhaustion can be 
completed.  Rather, Congress must have expected that 
the order becomes final only after the noncitizen has 
the opportunity to attempt administrative remedies.  
That understanding is consistent with the ordinary 
meaning of finality, in which the order becomes final 
at the end of the administrative process.   

When petitioner received the FARO, administra-
tive remedies were available to him, namely request-
ing adjudication of his fear of torture.8  While the IJ 
found him removable, the IJ provided the protection 
he requested and the FARO remained on hold while 
DHS appealed the IJ’s decision.  Had Congress in-
tended the FARO to count as “final” while further ad-
ministrative process remained available, Section 1252 
would be internally incoherent. 

Second, the zipper clause requires all judicial re-
view, in “any . . . proceeding brought to remove [a 
noncitizen],” to be conducted through “judicial review 
of a final order under this section.”  8 U.S.C. 
1252(b)(9).  This provision means “a noncitizen’s vari-
ous challenges arising from the removal proceeding 
must be ‘consolidated in a petition for review.’”  
Nasrallah, 590 U.S. at 580.  “Congress intended the 

8 Paragraph (d)(1) demands exhaustion of “all admin-
istrative remedies available to the alien as of right.”  
It does not limit or qualify that scope to remedies al-
tering the conclusion as to removability or affecting 
the validity of the removability decision.  “All” is an 
encompassing word; and seeking CAT relief was an 
administrative remedy available to petitioner by 
right. 
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zipper clause to ‘consolidate judicial review of immi-
gration proceedings into one action in the court of ap-
peals.’”  Guerrero-Lasprilla, 589 U.S. at 230.  Since 
Congress has also said that CAT claims are to be re-
viewed as part of the “review of a final order of re-
moval,” FARRA § 2242(d), it surely contemplated that 
the order of removal and the CAT order would become 
final at the same time.  Otherwise, the zipper clause 
and the judicial review prescribed by section (a)(4) 
would be mutually incompatible.  DOJ could simply 
issue a CAT-only decision more than 30 days after the 
last decision with a removability dispute,9 so that ei-
ther there would have to be two separate cases—un-
dermining the zipper clause—or alternatively the zip-
per clause would defeat judicial review of the CAT de-
cision.  Congress could not have intended that result, 
given the REAL ID Act simultaneously amended the 
zipper clause to block habeas cases and clarified that 
circuit courts review CAT decisions alongside removal 
orders.   

Third, after Stone alerted Congress that Hobbs Act 
doctrines would apply to the INA absent contrary in-
dications, IIRIRA reiterated Congress’s reference to 
the Hobbs Act and identified specific exceptions.  Per 
Section 1252(a)(1), the Hobbs Act generally governs 
review of final orders of removal, “except as provided 
in subsection (b).”  8 U.S.C. 1252(a)(1).  Subsection (b) 
alters the Hobbs Act timeline for judicial review (30 
days after the final order); it changes the venue and 
the means for service upon the government; it adjusts 
the standard of review; and it mandates consolidating 

9 This would be possible for any case, not just for a 
noncitizen undergoing Section 1228 removal, such as 
so-called “mixed cases.” See infra n.11.  
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a petition from a motion to reconsider with the peti-
tion from the original order, repeating the qualifica-
tion on which Stone relied.  8 U.S.C. 1252(b)(1)–(4), 
(6).  Nothing in subsection (b) signals other changes to 
what constitutes a final order.   

Particularly, neither subsection (b) nor anything 
else in Section 1252 establishes an exception to final-
ity for Section 1228(b) proceedings, comparable to the 
(b)(6) alteration for reconsideration motions ad-
dressed in Stone.  Congress could, for example, have 
said review of a CAT order “shall be consolidated” 
with review of an administrative-removal order, thus 
signaling these are two petitions filed at different 
times.  But Congress chose differently, and “it is not 
for us to rewrite the statute,” Hall v. United States, 
566 U.S. 506, 523 (2012). 

Congress specified how Section 1252 deviates from 
Hobbs Act principles and said those were the only de-
partures.  So the traditional, ordinary concept of final-
ity is all the more imperative.   

3. The definition of “order of deportation” 
does not displace the ordinary meaning 
of “final.” 

That Section 1101 says an “order of deportation” 
“shall become final”’ upon a Board decision “affirming 
such order” or the expiration of a noncitizen’s time to 
seek Board appeal, 8 U.S.C. 1101(a)(47)(B), does not 
alter this conclusion.  The paragraph (47)(B) state-
ment is consistent with ordinary principles of finality 
and does not necessitate a departure from them.  The 
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Board is the final decisionmaking body in many re-
moval proceedings, so naturally an order becomes fi-
nal upon the Board’s decision.10

While statutory definitions are “virtually conclu-
sive,” Garland v. Cargill, 602 U.S. 406, 428, n.9 
(2024), paragraph (47)(B) is not actually a definition.  
Unlike most other clauses in Section 1101, (47)(B) 
does not say a term “means” something or “includes” 
a set of things.  Indeed, paragraph (47)(B) stands next 
to (47)(A) that says “order of deportation” “means” a 
certain type of order, 8 U.S.C. 1101(a)(47)(A), yet 
(47)(B) does not use the “means” formulation.  
“[W]here [a] document has used one term in one place, 
and a materially different term in another, the pre-
sumption is that the different term denotes a different 
idea.”  Southwest Airlines Co. v. Saxon, 596 U.S. 450, 
457–458 (2022) (citation omitted).  That presumption 
is all the stronger here, because “Congress well knows 
the difference” between a definition and a substantive 
provision.  Cyan v. Beaver County Employees Retire-
ment Fund, 583 U.S. 416, 418 (2018).  Thus, while par-
agraph (47)(A) defines the term “order of deportation,” 
clause (B) simply mandates two circumstances in 
which such an order becomes final.  It does not pur-
port to define finality for judicial-review purposes.  In 
fact, it cannot because the two circumstances identi-
fied—a Board decision “affirming” or the expiration of 

10 These realities do not make paragraph (47) super-
fluous.  If nothing else, regulations, not statutes cre-
ated the Board, 8 C.F.R. 1003.1(a); so absent para-
graph (47), DOJ could eliminate the Board and render 
the next lower decisionmaker final.   
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the deadline without an appeal—do not cover situa-
tions (such as this case) when the noncitizen prevails 
before the IJ and DHS appeals and obtains a reversal. 

C. Nothing in Section 1252 overrides the 
presumption of judicial review. 

“Congress rarely intends to prevent courts from 
enforcing its directives to federal agencies.”  Mach 
Mining, LLC v. EEOC, 575 U.S. 480, 486 (2015).  Con-
sequently “[t]his Court has long recognized a ‘strong 
presumption’ in favor of judicial review of final agency 
action.”  American Hospital Assn. v. Becerra, 596 U.S. 
724, 733 (2022).  Because that presumption is “‘well-
settled,’ . . . the Court assumes that ‘Congress legis-
lates with knowledge of’ the presumption.”  Kucana v. 
Holder, 558 U.S. 233, 251–252 (2010).  “[T]he burden 
for rebutting it is heavy,” Smith, 587 U.S. at 483, and 
it “can only be overcome by ‘clear and convincing evi-
dence’ of congressional intent to preclude judicial re-
view.”  Guerrero-Lasprilla, 589 U.S. at 229.  The Court 
has “consistently applied that interpretive guide to 
legislation regarding immigration, and particularly to 
questions concerning the preservation of federal-court 
jurisdiction.”  Kucana, 558 U.S. at 251.   

Thus, Congress intended courts to review the exec-
utive branch’s decisions about eligibility for CAT pro-
tection.  There is unquestionably a “meaningful stand-
ard” to be reviewed, cf. Weyerhaeuser Co. v. United 
States Fish and Wildlife Serv., 586 U.S. 9, 23 (2018) 
(holding APA exception for “matters committed to 
agency discretion” is “read . . . quite narrowly”).  If a 
noncitizen proves he will likely be tortured in the des-
ignated country of removal, FARRA and DOJ regula-
tions prohibit deporting him there.  8 C.F.R. 
1208.16(d), 1208.17(a).  DOJ “has no discretion to 
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deny [CAT] relief to a noncitizen who establishes his 
eligibility.”  Moncrieffe, 569 U.S. at 187, n.1.  Conse-
quently, a determination that a noncitizen failed the 
legal test is “the sort of routine dispute that federal 
courts regularly review.”  Weyerhaeuser, 586 U.S. at 
23.   

“Independent judicial review” is particularly justi-
fied “in an area where administrative decisions can 
mean the difference between freedom and oppression 
and, quite possibly, life and death.”  Rodriguez-Roman
v. INS, 98 F.3d 416, 432 (9th Cir. 1996) (Kozinski, J., 
concurring).  Administrative errors do occur.  Over 
10,500 Board decisions have been remanded by circuit 
courts since 2014.  Adjudication Statistics: Circuit 
Court Remands Filed, Executive Office for Immigra-
tion Review (July 19, 2024).  Argueta-Hernandez v.
Garland, 87 F.4th 698 (5th Cir. 2023), corrected an er-
ror about CAT protection, because the Board disre-
garded “sustained” and “credible” death threats.  Id. 
at 708.  The Fourth Circuit too has found errors in 
CAT decisions.  E.g., Zavaleta-Policiano v. Sessions, 
873 F.3d 241, 248 (4th Cir. 2017) (“[T]he IJ and 
[Board] failed to appreciate, or even address, critical 
evidence in the record.”).  Such errors, when uncor-
rected, place the United States in violation of its in-
ternational obligations under CAT and of Congress’s 
stated policy against delivering individuals to face tor-
ture.  For issues “critical to determining whether the 
noncitizen is likely to be tortured if returned, it makes 
some sense that Congress would provide an oppor-
tunity for judicial review.”  Nasrallah, 590 U.S. at 586.

There is no indication—much less “clear and con-
vincing evidence”—that Congress intended to bar 
such review.  In fact, Congress twice said the opposite.  
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“Section 2242(d) of FARRA . . . expressly provides for 
judicial review of CAT claims together with the review 
of final orders of removal.”  Nasrallah, 590 U.S. at 
586.  Then the REAL ID Act “provide[d] for direct re-
view of CAT orders in the courts of appeals.”  Id.  Sec-
tion 1252 restricts judicial review in other ways.  8 
U.S.C. 1252(a)(2)(A), (B), (D).  “It would be easy 
enough for Congress to preclude judicial review” of 
withholding decisions, just as it imposed those other 
restrictions.  Nasrallah, 590 U.S. at 583.  Congress 
“has not done so,” id., and the Court must therefore 
interpret Section 1252 to allow judicial review of those 
decisions. 

Interpreting “final order of removal” to occur be-
fore the completion of the administrative process 
would contravene the presumption by “foreclosing re-
view of CAT orders” for whole categories of removal 
cases, particularly for noncitizens who are ineligible 
for other relief or protection.  F.J.A.P., 94 F.4th at 635. 
It would make the “promise of judicial review of 
agency action” “illusory” given the structure of the ad-
ministrative proceedings which make it “impossible” 
to seek review within 30 days of the FARO.  See Ines-
troza-Tosta, 105 F.4th at 514.  Once a FARO is issued 
and a noncitizen expresses a fear of returning to the 
designated country, the immigration officer has 10 
days to carry out the reasonable-fear interview.  8 
C.F.R. 1208.31(a)–(b), (g).  So there can easily be 10 
days from the FARO before the IJ hearing even starts.  
After the IJ, either party can appeal to the Board, and 
that appeal must be filed within 30 days.  8 C.F.R. 
1003.3(a)(1)–(2), 1003.38(b).  After the Board receives 
the IJ’s record, DHS and the noncitizen have 21 days 
to file their briefs.  8 C.F.R. 1003.3(c)(1).  This sched-
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ule makes it impossible to have a decision about with-
holding, to be judicially reviewed, within 30 days of 
the FARO.  And that leaves out the time for the Board 
to decide the appeal.   

Moreover, as a practical matter “withholding and 
CAT proceedings often take months or even years to 
conclude,” so that many noncitizens “cannot obtain ju-
dicial review” under the Fourth Circuit’s approach.  
Martinez, 86 F.4th at 574 (Floyd, J., concurring).  Pe-
titioner’s case illustrates the timelines.  He received 
the FARO on January 28, 2021.  The IJ granted CAT 
protection on July 27, six months later; and DHS filed 
its appeal on August 25.  The Board’s decision was 10 
months later, on May 31, 2022.  That timeframe was 
quite ordinary.  For example, in Tadeo v. Garland, the 
Board’s decision came 11 months after the FARO.  No. 
22-60462, 2024 WL 2780230, at *1 (5th Cir. May 30, 
2024).  In Sanabria Morales v. Barr, the gap was 26 
months.  967 F.3d 15, 16 (1st Cir. 2020).  Thus, con-
cluding that an order of removal becomes “final” when 
DHS issues the FARO would preclude judicial review 
of the decision that the Board subsequently makes 
about withholding.11

11 Interpreting finality to occur before completion of 
the administrative process would create problems in 
many other circumstances.  For example, the Board 
sometimes affirms the conclusion that a noncitizen is 
removable but remands to the IJ for further proceed-
ings on withholding of removal.  See, e.g., Chupina v. 
Holder, 570 F.3d 99, 103–104 (2d Cir. 2009) (per cu-
riam).  Necessarily, the Board’s decision about with-
holding would come after the conclusion of the remand 
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This Court has repeatedly applied the presump-
tion of judicial review to ensure “meaningful judicial 
review” before the removal of noncitizens.  Guerrero-
Lasprilla, 589 U.S. 230.  Guerrero-Lasprilla inter-
preted “questions of law” to encompass mixed ques-
tions of law and fact.  589 U.S. 221.  The Court did so 
because “interpreting the Limited Review Provision to 
exclude mixed questions would effectively foreclose ju-
dicial review of the Board’s determinations so long as 
it announced the correct legal standard.”  Id. at 229–
230.  Kucana explained that “[s]eparation-of-powers 
concerns . . . caution us against reading legislation, 
absent clear statement, to place in executive hands 
authority to remove cases from the Judiciary’s do-
main.”  558 U.S. at 237.  Interpreting “final order of 
removal” to mean an early stage of the administrative 
process would run against these teachings.  A with-
holding claim presents a dispute about the application 
of a binding legal standard to a given individual’s 
case.  Congress did not intend to eliminate judicial re-
view on such matters simply because DOJ regula-
tions—or even agency workload—cause this dispute 
to take longer than the 30-day deadline for seeking re-
view.  

proceeding.  If the Board’s remand order (the last de-
cision with a removability dispute) were the “final or-
der of removal,” the subsequent withholding decision 
would be more than 30 days later.  The Court should 
“hesitate before finding that Congress vested the ex-
ecutive branch with the authority to shape the scope 
of . . . review so drastically.”  F.J.A.P., 94 F.4th at 637, 
n.10. 
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D. Nasrallah does not require the Court to 
reject the ordinary meaning of “final.” 

While most lower courts have applied the ordinary 
meaning of “final” to determine when the 1252(b)(1) 
clock starts, the Fourth Circuit rejected that approach 
based on a misinterpretation of Nasrallah.  Nothing 
in Nasrallah supports, much less requires, treating an 
intermediate, inferior agency decision as the final or-
der of removal. 

1. An order can mark the final removal 
order while also deciding CAT protec-
tion. 

Nasrallah explained the difference between an “or-
der of removal” and a CAT order.  An “order of re-
moval” is an order “concluding that the alien is deport-
able or ordering deportation.” 590 U.S. at 581 (citing 
8 U.S.C. 1101(a)(47)(A)).12  A CAT order, by contrast, 

12 Nasrallah also said “final orders of removal encom-
pass only the rulings made by the immigration judge 
or Board of Immigration Appeals that affect the valid-
ity of the final order of removal.”  590 U.S. at 582.  
This sentence is circular and cannot logically be a 
holding about what constitutes a final order of re-
moval.  “‘[T]he language of an opinion is not always to 
be parsed as though we were dealing with language of 
a statute,’” but rather must be “read with a careful eye 
to context” about what “discrete case[] or con-
trovers[y]” was addressed.  National Pork Producers 
Council v. Ross, 598 U.S. 356, 373–374 (2023).  
Nasrallah was explaining the difference between re-
moval and CAT orders, rather than determining what 
makes an order final or ruling that only an IJ or the 
Board can issue a final order of removal. 
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“means only that . . . the noncitizen may not be re-
moved to the designated country of removal, at least 
until conditions change.” Id. at 582.  In that respect, 
the two types of decision do not merge for purposes of 
the Section 1252(a)(2)(C) limitation on judicial review. 
Ibid; see also Guzman Chavez, 594 U.S. at 539 (ex-
plaining removal and withholding are “distinct ques-
tions” that “end in two separate orders”). 

That these two orders are “separate” in a logical 
sense does not mean a document denying CAT protec-
tion cannot also include or coincide with a “final order 
of removal.”  The Fourth Circuit thinks a given deci-
sion must be either a final removal order or a CAT or-
der, but not both. That false dichotomy contradicts 
both Nasrallah’s reasoning and DOJ’s protocols. 

Indeed, Nasrallah rejected the contention that a 
single document must be one thing or the other.  The 
Court analogized removal and withholding proceed-
ings to a criminal case.  That both the conviction and 
the sentence must be completed before the defendant 
can appeal does not mean the conviction is the same 
as the sentence.  590 U.S. at 583.  A conviction and 
sentence are finalized in a single document of judg-
ment; in the same way, DOJ determinations on re-
movability and withholding do not merge but may be 
contained in a single document. 

That functional approach is borne out by DOJ reg-
ulations and protocol.  In full-dress removal proceed-
ings, the adjudicator’s decisions with respect to both 
removability and CAT withholding (if requested) are 
detailed in a single order that is both a “final order of 
removal” and a CAT order.  See generally 8 C.F.R. 
1240.11; 8 C.F.R. 1240.15.  Board precedent requires 
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that an order of removal accompany a withholding de-
cision.  Matter of I-S- & C-S-, 24 I. & N. Dec. at 434 
(“[W]hen an Immigration Judge decides to grant with-
holding of removal, an explicit order of removal must 
be included in the decision.”). 

2. The resolution of a withholding claim 
also marks the final removal order. 

An immigration officer issues a FARO that 
(1) finds the noncitizen removable, and (2) “desig-
nate[s] the country of removal.”  8 C.F.R. 238.1(f)(2).  
That second aspect of the FARO triggers the process 
to request withholding or deferral as to the designated 
country.  That application halts the order and entitles 
the noncitizen to a proceeding before an IJ and poten-
tially before the Board.  8 C.F.R. 1208.5(a) (noncitizen 
“shall not be excluded, deported, or removed before a 
decision is rendered on his or her asylum applica-
tion”); 8 C.F.R. 1003.6(a) (no decision “shall . . . be ex-
ecuted while an appeal is pending” before the Board).  
Guzman Chavez observed that during this process a 
FARO “remains in full force,” and DHS retains the 
statutory authority to eventually deport a noncitizen 
to a different country.  594 U.S. at 536; 8 C.F.R. 
1208.16(f) (grant of withholding or deferral does not 
“prevent [DHS] from removing” to a different country 
not covered by the withholding or deferral).  But the 
FARO, though in force, is on hold, 8 C.F.R. 1208.5(a); 
and before removing to a different country DHS would 
need to amend the FARO or otherwise designate that 
other country, 8 C.F.R. 238.1(f)(2) (thus ensuring the 
noncitizen’s opportunity to raise grounds for with-
holding or deferral about that country).  

If the process ends in a denial of CAT relief, that 
outcome allows the removal to proceed.  While that 
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denial is not itself a decision about the validity of re-
moval, it is, in such cases, a necessary predicate for 
the removal to be carried out as ordered.  A removal 
order that cannot be carried out because of ongoing 
administrative adjudication is not “final,” any more 
than a conviction is “final” before the sentence is de-
cided. 

DOJ followed precisely that process in petitioner’s 
case.  The immigration officer issued a FARO ordering 
petitioner removed to Jamaica.  App. 7a.  Petitioner 
then applied for withholding, which halted the order 
of removal under 8 C.F.R. 1208.5(a).  The IJ granted 
petitioner’s request for deferral under CAT; but on ap-
peal the Board reversed and “ordered [petitioner] re-
moved from the United States to Jamaica.”  Pet. App. 
14a. 

Consistent with Nasrallah, the Board’s order was 
a single document that encompassed both removal 
and withholding.  It was the agency’s final decision on 
CAT protection.  At the same time, the Board’s deci-
sion rendered the original order of removal (the 
FARO) “final,” because the Board’s decision was the 
necessary step to bring the FARO to fruition.  The 
Board’s order was also itself an “order of removal” be-
cause it was a document “ordering deportation,” 590 
U.S. at 581 (citing 8 U.S.C. 1101(a)(47)(a)).  It did so 
explicitly.  But even without that language, the re-
moval order would still be implicit, because the 
Board’s decision ended the stay of petitioner’s removal 
under 8 C.F.R. 1003.6(a).  There is no inconsistency in 
holding there was no final order of removal until this 
point even though the denial of CAT protection was 
not, in itself, such an order.   
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E. Guzman Chavez did not decide when an 
order of removal is “final” for purposes of 
judicial review. 

The Fourth Circuit leans heavily on Guzman 
Chavez in concluding that DHS administrative orders 
are “final” upon issuance.  Martinez, 86 F.4th at 569.  
That reliance is erroneous because Guzman Chavez
expressly disclaimed any position about Section 1252 
and interpreted a term different from “final order of 
removal.” 

Guzman Chavez decided which of two statutes gov-
erns the detention of noncitizens subject to reinstated 
removal orders who then pursue withholding-only re-
lief.  The Court chose 8 U.S.C. 1231(a)(1)(B), which 
“authorizes detention ‘when [a noncitizen] is ordered 
removed” and the order has “become[] administra-
tively final.’” 594 U.S. at 533.  The reinstated removal 
order is “administratively final” because the nonciti-
zen is not entitled to contest removal further. Id.

The Court acknowledged the phrase “administra-
tively final” is “different language” from what appears 
in Section 1252, and addresses a different function, 
namely detention rather than judicial review.  594 
U.S. at 535, n.6.  Consequently, the Court said it “ex-
press[ed] no view” about the proper interpretation of 
“final order of removal” in Section 1252.  Id.

“Holding that a reinstated removal order is final 
for purposes of an IJ’s consideration of detention does 
not answer whether it is final for purposes of circuit 
court review of the outcome of withholding-only pro-
ceedings.”  Arostegui-Maldonado v. Garland, 75 F.4th 
1132, 1143 (10th Cir. 2023).  The difference in statu-
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tory language suggests the opposite.  The word “ad-
ministratively” in Section 1231(a)(1)(B) must have 
meaning.  “Equating finality in § 1231 with 
§ 1252(b)(1) renders ‘administratively’ superfluous.”  
F.J.A.P., 94 F.4th at 632.  Conversely, under the 
“meaningful-variation canon,” Congress’s deliberate 
omission of “administratively” in Section 1252 neces-
sarily “denotes a different idea.”  See Southwest Air-
lines, 596 U.S. at 457–458.   

The notion that a decision can be “administratively 
final” without being final for judicial review is famil-
iar in administrative law.  For example, Fritsch v. ICC
considered an agency decision that was “administra-
tively final” but was subject to a request for reopening.  
59 F.3d 248, 250 (D.C. Cir. 1995).  That reopening re-
quest made the case non-final for purposes of judicial 
review under this Court’s precedents, and the D.C. 
Circuit held that it could review the substance of the 
decision on reopening.  Id. at 252.  Thus, “administra-
tively final” was a status within the administrative 
process, not a determination about finality for judicial 
review.  Guzman Chavez said the same about Section 
1231(a)(1)(B):  “By using the word ‘administratively,’ 
Congress focused our attention on the agency’s review 
proceedings, separate and apart from any judicial re-
view proceedings that may occur in a court.”  594 U.S. 
at 534.  By contrast, “[w]hether an administrative de-
cision is final” for purposes of judicial review “is deter-
mined not ‘by the administrative agency’s characteri-
zation of its action, but rather by a realistic assess-
ment of the nature and effect of the order sought to be 
reviewed,’” Adenariwo v. Federal Maritime Comm’n, 
808 F.3d 74, 78 (D.C. Cir. 2015)—an assessment gov-
erned by the traditional understanding of finality in 
this Court’s precedents.  
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A FARO is “administratively final” in that the 
agencies have concluded a pertinent stage in their ad-
ministrative process.  It is not final for judicial review 
because there are, nonetheless, further administra-
tive processes to be carried out. 

F. The Fourth Circuit’s interpretation of fi-
nality upends the orderly process of judi-
cial review. 

Noncitizens could attempt to preserve judicial re-
view of withholding/deferral claims by first filing a 
placeholder petition for review within 30 days of the 
initial administrative order, which the court could 
then hold in abeyance, then filing a second petition af-
ter the Board decision on withholding, and later seek-
ing to consolidate the second petition with the first.  
Or a noncitizen could, upon receiving a decision deny-
ing withholding, file a request that DHS reissue the 
administrative-removal order, so as to retrigger the 
30-day clock for the Fourth Circuit.   

Even assuming a noncitizen can obtain judicial re-
view by these techniques, these would be absurdly in-
efficient if pursued across the board.  “It would lead to 
an increase in filings, as petitioners would inevitably 
have to file a petition for review to preserve the 
possibility of judicial review, even when unsure if they 
would need to, or even choose to, challenge the 
decision in the future,” which in turn “would require 
[the courts of appeals] to dedicate resources to 
tracking and closing moot or abandoned petitions” 
and “to establish a system of holding petitions for 
review in abeyance for years at a time.”  Alonso-Jua-
rez, 80 F.4th at 1053. 
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The REAL ID Act was supposed to make judicial 
review more efficient, not less.  See Guerrero-
Lasprilla, 589 U.S. at 235–236.  Congress wanted one 
consolidated review of all issues at the end of a given 
removal proceeding.  Nasrallah, 590 U.S. at 580.  An 
interpretation that requires premature placeholder 
appeals or widespread motions to reissue administra-
tive orders undermines that legislative goal and 
“would be immensely resource intensive” for the judi-
ciary, the government, and noncitizens.  Alonso-Jua-
rez, 80 F.4th at 1053.13  Indeed, that model raises 
many of the same concerns as the government’s pro-
posal (on a different issue) that Santos-Zacaria re-
jected:  It “presents a world of administrability head-
aches for courts, traps for unwary noncitizens, and 
mountains of [petitions] for the [courts of appeals] 
(filed out of an abundance of caution by noncitizens 
unsure of the need to [petition for appeal]).”  598 U.S. 
at 430.  Congress mandated that review of CAT orders 
should be available.  The Court should eschew a con-
struction of Section 1252 that respects that mandate 
only by massively multiplying the nation’s immigra-
tion dockets. 

13 Nor is there evidence that Congress intended to im-
pose this process.  Section 1252 points the opposite di-
rection, expressly calling for separate petitions, then 
to be consolidated, for one particular administrative 
circumstance (a motion to reopen). Had Congress 
wanted piecemeal review petitions from other stages 
in the administrative process, Section 1252 would 
have said so. 
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CONCLUSION 

The Court should reverse the Fourth Circuit’s 
judgment and remand for further proceedings. 
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The United Nations Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or 
Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20 
(1988), 1465 U.N.T.S. 85, provides, in relevant part: 
* * * 
Article 3  
 1. No State Party shall expel, return (“refouler”) 
or extradite a person to another State where there are 
substantial grounds for believing that he would be in 
danger of being subjected to torture.   
  



2a 

8 U.S.C. 1101(a)(47), Definitions, provides: 
(a) As used in this chapter— 

(47) 
(A) The term “order of deportation” means the 

order of the special inquiry officer, or other such 
administrative officer to whom the Attorney Gen-
eral has delegated the responsibility for determin-
ing whether an alien is deportable, concluding 
that the alien is deportable or ordering deporta-
tion. 

(B) The order described under subparagraph 
(A) shall become final upon the earlier of— 

(i) a determination by the Board of Immi-
gration Appeals affirming such order; or 

(ii) the expiration of the period in which 
the alien is permitted to seek review of such 
order by the Board of Immigration Appeals. 
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The Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996, Section 309(d), 110 Stat. 
3009-627 (1996), provides:  

(d) Transitional References.  — For purposes 
of carrying out the Immigration and Nationality Act, 
as amended by this subtitle— 

(1) any reference in section 212(a)(1)(A) of 
such Act to the term “inadmissible” is deemed to 
include a reference to the term “excludable”, and 

(2) any reference in law to an order of removal 
shall be deemed to include a reference to an order 
of exclusion and deportation or an order of depor-
tation.  
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8 U.S.C. 1228, Expedited removal of aliens convicted 
of committing aggravated felonies, provides: 

(a) Removal of criminal aliens 
(1) In general.  The Attorney General shall 

provide for the availability of special removal pro-
ceedings at certain Federal, State, and local cor-
rectional facilities for aliens convicted of any crim-
inal offense covered in section 1227(a)(2)(A)(iii), 
(B), (C), or (D) of this title, or any offense covered 
by section 1227(a)(2)(A)(ii) of this title for which 
both predicate offenses are, without regard to the 
date of their commission, otherwise covered by 
section 1227(a)(2)(A)(i) of this title.  Such proceed-
ings shall be conducted in conformity with section 
1229a of this title (except as otherwise provided in 
this section), and in a manner which eliminates 
the need for additional detention at any pro-
cessing center of the Service and in a manner 
which assures expeditious removal following the 
end of the alien's incarceration for the underlying 
sentence.  Nothing in this section shall be con-
strued to create any substantive or procedural 
right or benefit that is legally enforceable by any 
party against the United States or its agencies or 
officers or any other person. 

(2) Implementation.  With respect to an al-
ien convicted of an aggravated felony who is taken 
into custody by the Attorney General pursuant to 
section 1226(c) of this title, the Attorney General 
shall, to the maximum extent practicable, detain 
any such felon at a facility at which other such al-
iens are detained. In the selection of such facility, 
the Attorney General shall make reasonable ef-
forts to ensure that the alien's access to counsel 
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and right to counsel under section 1362 of this ti-
tle are not impaired. 

(3) Expedited proceedings 
(A) Notwithstanding any other provision 

of law, the Attorney General shall provide for 
the initiation and, to the extent possible, the 
completion of removal proceedings, and any 
administrative appeals thereof, in the case of 
any alien convicted of an aggravated felony 
before the alien's release from incarceration 
for the underlying aggravated felony. 

(B) Nothing in this section shall be con-
strued as requiring the Attorney General to 
effect the removal of any alien sentenced to ac-
tual incarceration, before release from the 
penitentiary or correctional institution where 
such alien is confined. 
(4) Review 

(A) The Attorney General shall review 
and evaluate removal proceedings conducted 
under this section. 

(B) The Comptroller General shall moni-
tor, review, and evaluate removal proceedings 
conducted under this section. Within 18 
months after the effective date of this section, 
the Comptroller General shall submit a report 
to such Committees concerning the extent to 
which removal proceedings conducted under 
this section may adversely affect the ability of 
such aliens to contest removal effectively. 
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(b) Removal of aliens who are not permanent 
residents 

(1) The Attorney General may, in the case of 
an alien described in paragraph (2), determine the 
deportability of such alien under section 
1227(a)(2)(A)(iii) of this title (relating to convic-
tion of an aggravated felony) and issue an order of 
removal pursuant to the procedures set forth in 
this subsection or section 1229a of this title. 

(2) An alien is described in this paragraph if 
the alien- 

(A) was not lawfully admitted for perma-
nent residence at the time at which proceed-
ings under this section commenced; or 

(B) had permanent resident status on a 
conditional basis (as described in section 
1186a of this title) at the time that proceed-
ings under this section commenced. 
(3) The Attorney General may not execute any 

order described in paragraph (1) until 14 calendar 
days have passed from the date that such order 
was issued, unless waived by the alien, in order 
that the alien has an opportunity to apply for ju-
dicial review under section 1252 of this title. 

(4) Proceedings before the Attorney General 
under this subsection shall be in accordance with 
such regulations as the Attorney General shall 
prescribe. The Attorney General shall provide 
that- 

(A) the alien is given reasonable notice of 
the charges and of the opportunity described 
in subparagraph (C); 
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(B) the alien shall have the privilege of be-
ing represented (at no expense to the govern-
ment) by such counsel, authorized to practice 
in such proceedings, as the alien shall choose; 

(C) the alien has a reasonable opportunity 
to inspect the evidence and rebut the charges; 

(D) a determination is made for the record 
that the individual upon whom the notice for 
the proceeding under this section is served (ei-
ther in person or by mail) is, in fact, the alien 
named in such notice; 

(E) a record is maintained for judicial re-
view; and 

(F) the final order of removal is not adju-
dicated by the same person who issues the 
charges. 
(5) No alien described in this section shall be 

eligible for any relief from removal that the Attor-
ney General may grant in the Attorney General's 
discretion. 
(c)1 Presumption of deportability.  An alien 

convicted of an aggravated felony shall be conclusively 
presumed to be deportable from the United States. 
* * *   

 
1 So in original.  Two subsecs. (c) have been enacted.   
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8 U.S.C. 1252, Judicial review of orders of removal 
provides, in relevant part:  

(a) Applicable provisions 
(1) General orders of removal.  Judicial re-

view of a final order of removal (other than an or-
der of removal without a hearing pursuant to sec-
tion 1225(b)(1) of this title) is governed only by 
chapter 158 of title 28, except as provided in sub-
section (b) and except that the court may not order 
the taking of additional evidence under section 
2347(c) of such title. 

(2) Matters not subject to judicial review 
(A) Review relating to section 

1225(b)(1).  Notwithstanding any other pro-
vision of law (statutory or nonstatutory), in-
cluding section 2241 of title 28, or any other 
habeas corpus provision, and sections 1361 
and 1651 of such title, no court shall have ju-
risdiction to review— 

(i) except as provided in subsection 
(e), any individual determination or to en-
tertain any other cause or claim arising 
from or relating to the implementation or 
operation of an order of removal pursuant 
to section 1225(b)(1) of this title, 

(ii) except as provided in subsection 
(e), a decision by the Attorney General to 
invoke the provisions of such section, 

(iii) the application of such section to 
individual aliens, including the determi-
nation made under section 1225(b)(1)(B) 
of this title, or 
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(iv) except as provided in subsection 
(e), procedures and policies adopted by the 
Attorney General to implement the provi-
sions of section 1225(b)(1) of this title. 
(B) Denials of discretionary relief.  

Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 
2241 of title 28, or any other habeas corpus 
provision, and sections 1361 and 1651 of such 
title, and except as provided in subparagraph 
(D), and regardless of whether the judgment, 
decision, or action is made in removal proceed-
ings, no court shall have jurisdiction to re-
view— 

(i) any judgment regarding the grant-
ing of relief under section 1182(h), 1182(i), 
1229b, 1229c, or 1255 of this title, or 

(ii) any other decision or action of the 
Attorney General or the Secretary of 
Homeland Security the authority for 
which is specified under this subchapter 
to be in the discretion of the Attorney Gen-
eral or the Secretary of Homeland Secu-
rity, other than the granting of relief un-
der section 1158(a) of this title. 
(C) Orders against criminal aliens.  

Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 
2241 of title 28, or any other habeas corpus 
provision, and sections 1361 and 1651 of such 
title, and except as provided in subparagraph 
(D), no court shall have jurisdiction to review 
any final order of removal against an alien 
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who is removable by reason of having commit-
ted a criminal offense covered in section 
1182(a)(2) or 1227(a)(2)(A)(iii), (B), (C), or (D) 
of this title, or any offense covered by section 
1227(a)(2)(A)(ii) of this title for which both 
predicate offenses are, without regard to their 
date of commission, otherwise covered by sec-
tion 1227(a)(2)(A)(i) of this title. 

(D) Judicial review of certain legal 
claims.  Nothing in subparagraph (B) or (C), 
or in any other provision of this chapter (other 
than this section) which limits or eliminates 
judicial review, shall be construed as preclud-
ing review of constitutional claims or ques-
tions of law raised upon a petition for review 
filed with an appropriate court of appeals in 
accordance with this section. 
(3) Treatment of certain decisions.  No al-

ien shall have a right to appeal from a decision of 
an immigration judge which is based solely on a 
certification described in section 1229a(c)(1)(B) of 
this title. 

(4) Claims under the United Nations Con-
vention.  Notwithstanding any other provision of 
law (statutory or nonstatutory), including section 
2241 of title 28, or any other habeas corpus provi-
sion, and sections 1361 and 1651 of such title, a 
petition for review filed with an appropriate court 
of appeals in accordance with this section shall be 
the sole and exclusive means for judicial review of 
any cause or claim under the United Nations Con-
vention Against Torture and Other Forms of 
Cruel, Inhuman, or Degrading Treatment or Pun-
ishment, except as provided in subsection (e). 
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(5) Exclusive means of review.  Notwith-
standing any other provision of law (statutory or 
nonstatutory), including section 2241 of title 28, 
or any other habeas corpus provision, and sections 
1361 and 1651 of such title, a petition for review 
filed with an appropriate court of appeals in ac-
cordance with this section shall be the sole and ex-
clusive means for judicial review of an order of re-
moval entered or issued under any provision of 
this chapter, except as provided in subsection (e). 
For purposes of this chapter, in every provision 
that limits or eliminates judicial review or juris-
diction to review, the terms “judicial review” and 
“jurisdiction to review” include habeas corpus re-
view pursuant to section 2241 of title 28, or any 
other habeas corpus provision, sections 1361 and 
1651 of such title, and review pursuant to any 
other provision of law (statutory or nonstatutory). 
(b) Requirements for review of orders of re-

moval.  With respect to review of an order of removal 
under subsection (a)(1), the following requirements 
apply: 

(1) Deadline.  The petition for review must 
be filed not later than 30 days after the date 
of the final order of removal. 

(2) Venue and forms.  The petition for 
review shall be filed with the court of appeals 
for the judicial circuit in which the immigra-
tion judge completed the proceedings.  The 
record and briefs do not have to be printed.  
The court of appeals shall review the proceed-
ing on a typewritten record and on typewrit-
ten briefs. 
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(3) Service 
(A) In general.  The respondent is 

the Attorney General.  The petition shall 
be served on the Attorney General and on 
the officer or employee of the Service in 
charge of the Service district in which the 
final order of removal under section 1229a 
of this title was entered. 

(B) Stay of order.  Service of the pe-
tition on the officer or employee does not 
stay the removal of an alien pending the 
court’s decision on the petition, unless the 
court orders otherwise. 
(C) Alien’s brief.  The alien shall serve 

and file a brief in connection with a petition 
for judicial review not later than 40 days after 
the date on which the administrative record is 
available, and may serve and file a reply brief 
not later than 14 days after service of the brief 
of the Attorney General, and the court may 
not extend these deadlines except upon mo-
tion for good cause shown.  If an alien fails to 
file a brief within the time provided in this 
paragraph, the court shall dismiss the appeal 
unless a manifest injustice would result. 

(4) Scope and standard for review.  
Except as provided in paragraph (5)(B)— 

(A) the court of appeals shall decide 
the petition only on the administrative 
record on which the order of removal is 
based, 
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(B) the administrative findings of fact 
are conclusive unless any reasonable ad-
judicator would be compelled to conclude 
to the contrary, 

(C) a decision that an alien is not eli-
gible for admission to the United States is 
conclusive unless manifestly contrary to 
law, and 

(D) the Attorney General’s discretion-
ary judgment whether to grant relief un-
der section 1158(a) of this title shall be 
conclusive unless manifestly contrary to 
the law and an abuse of discretion. 

No court shall reverse a determina-
tion made by a trier of fact with respect to 
the availability of corroborating evidence, 
as described in section 1158(b)(1)(B), 
1229a(c)(4)(B), or 1231(b)(3)(C) of this ti-
tle, unless the court finds, pursuant to 
subsection (b)(4)(B), that a reasonable 
trier of fact is compelled to conclude that 
such corroborating evidence is unavaila-
ble. 
(5) Treatment of nationality claims 

(A) Court determination if no is-
sue of fact.  If the petitioner claims to be 
a national of the United States and the 
court of appeals finds from the pleadings 
and affidavits that no genuine issue of ma-
terial fact about the petitioner’s national-
ity is presented, the court shall decide the 
nationality claim. 
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(B) Transfer if issue of fact.  If the 
petitioner claims to be a national of the 
United States and the court of appeals 
finds that a genuine issue of material fact 
about the petitioner’s nationality is pre-
sented, the court shall transfer the pro-
ceeding to the district court of the United 
States for the judicial district in which the 
petitioner resides for a new hearing on the 
nationality claim and a decision on that 
claim as if an action had been brought in 
the district court under section 2201 of ti-
tle 28. 

(C) Limitation on determination.  
The petitioner may have such nationality 
claim decided only as provided in this par-
agraph. 
(6) Consolidation with review of mo-

tions to reopen or reconsider.  When a pe-
titioner seeks review of an order under this 
section, any review sought of a motion to reo-
pen or reconsider the order shall be consoli-
dated with the review of the order. 

(7) Challenge to validity of orders in 
certain criminal proceedings 

(A) In general.  If the validity of an 
order of removal has not been judicially 
decided, a defendant in a criminal pro-
ceeding charged with violating section 
1253(a) of this title may challenge the va-
lidity of the order in the criminal proceed-
ing only by filing a separate motion before 
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trial. The district court, without a jury, 
shall decide the motion before trial. 

(B) Claims of United States na-
tionality.  If the defendant claims in the 
motion to be a national of the United 
States and the district court finds that— 

(i) no genuine issue of material 
fact about the defendant’s nationality 
is presented, the court shall decide the 
motion only on the administrative rec-
ord on which the removal order is 
based and the administrative findings 
of fact are conclusive if supported by 
reasonable, substantial, and proba-
tive evidence on the record considered 
as a whole; or 

(ii) a genuine issue of material 
fact about the defendant’s nationality 
is presented, the court shall hold a 
new hearing on the nationality claim 
and decide that claim as if an action 
had been brought under section 2201 
of title 28. 

The defendant may have such na-
tionality claim decided only as pro-
vided in this subparagraph. 
(C) Consequence of invalidation.  

If the district court rules that the removal 
order is invalid, the court shall dismiss 
the indictment for violation of section 
1253(a) of this title.  The United States 
Government may appeal the dismissal to 
the court of appeals for the appropriate 
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circuit within 30 days after the date of the 
dismissal. 

(D) Limitation on filing petitions 
for review.  The defendant in a criminal 
proceeding under section 1253(a) of this ti-
tle may not file a petition for review under 
subsection (a) during the criminal pro-
ceeding. 
(8) Construction.  This subsection— 

(A) does not prevent the Attorney 
General, after a final order of removal has 
been issued, from detaining the alien un-
der section 1231(a) of this title; 

(B) does not relieve the alien from 
complying with section 1231(a)(4) of this 
title and section 1253(g) [1] of this title; 
and 

(C) does not require the Attorney 
General to defer removal of the alien. 
(9) Consolidation of questions for ju-

dicial review.  Judicial review of all ques-
tions of law and fact, including interpretation 
and application of constitutional and statu-
tory provisions, arising from any action taken 
or proceeding brought to remove an alien from 
the United States under this subchapter shall 
be available only in judicial review of a final 
order under this section.  Except as otherwise 
provided in this section, no court shall have 
jurisdiction, by habeas corpus under section 
2241 of title 28 or any other habeas corpus 
provision, by section 1361 or 1651 of such title, 
or by any other provision of law (statutory or 
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nonstatutory), to review such an order or such 
questions of law or fact. 

* * * 
(d) Review of final orders.  A court may review 

a final order of removal only if— 
(1) the alien has exhausted all administrative 

remedies available to the alien as of right, and 
(2) another court has not decided the validity 

of the order, unless the reviewing court finds that 
the petition presents grounds that could not have 
been presented in the prior judicial proceeding or 
that the remedy provided by the prior proceeding 
was inadequate or ineffective to test the validity 
of the order. 
* * * 
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The Foreign Affairs Reform and Restructuring Act of 
1998 (FARRA), Pub. L. 105-277, 112 Stat. 2681-761, 
et seq. (1998) (codified at 8 U.S.C. § 1231 note) pro-
vides:  

(a) Policy.  It shall be the policy of the United 
States not to expel, extradite, or otherwise effect the 
involuntary return of any person to a country in which 
there are substantial grounds for believing the person 
would be in danger of being subjected to torture, re-
gardless of whether the person is physically present 
in the United States.  

(b) Regulations.  Not later than 120 days after 
the date of enactment of this Act [Oct. 21, 1998], the 
heads of the appropriate agencies shall prescribe reg-
ulations to implement the obligations of the United 
States under Article 3 of the United Nations Conven-
tion Against Torture and Other Forms of Cruel, Inhu-
man or Degrading Treatment or Punishment, subject 
to any reservations, understandings, declarations, 
and provisos contained in the United States Senate 
resolution of ratification of the Convention.  

(c) Exclusion of Certain Aliens.  To the maxi-
mum extent consistent with the obligations of the 
United States under the Convention, subject to any 
reservations, understandings, declarations, and pro-
visos contained in the United States Senate resolution 
of ratification of the Convention, the regulations de-
scribed in subsection (b) shall exclude from the protec-
tion of such regulations aliens described in section 
241(b)(3)(B) of the Immigration and Nationality Act (8 
U.S.C. 1231(b)(3)(B)).  

(d) Review and Construction.  Notwithstand-
ing any other provision of law, and except as provided 
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in the regulations described in subsection (b), no court 
shall have jurisdiction to review the regulations 
adopted to implement this section, and nothing in this 
section shall be construed as providing any court ju-
risdiction to consider or review claims raised under 
the Convention or this section, or any other determi-
nation made with respect to the application of the pol-
icy set forth in subsection (a), except as part of the re-
view of a final order of removal pursuant to section 
242 of the Immigration and Nationality Act (8 U.S.C. 
1252).  

(e) Authority To Detain.  Nothing in this sec-
tion shall be construed as limiting the authority of the 
Attorney General to detain any person under any pro-
vision of law, including, but not limited to, any provi-
sion of the Immigration and Nationality Act [8 U.S.C. 
1101 et seq.].  

(f) Definitions.  
(1) Convention defined.  In this section, the 

term 'Convention' means the United Nations Con-
vention Against Torture and Other Forms of 
Cruel, Inhuman or Degrading Treatment or Pun-
ishment, done at New York on December 10, 1984.  

(2) Same terms as in the convention.  Ex-
cept as otherwise provided, the terms used in this 
section have the meanings given those terms in 
the Convention, subject to any reservations, un-
derstandings, declarations, and provisos con-
tained in the United States Senate resolution of 
ratification of the Convention. 
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8 C.F.R. 238.1(f), Proceedings under section 238(b) of 
the Act, provides: 

(f) Executing final removal order of deciding 
Service officer— 

(1) Time of execution.  Upon the issuance of 
a Final Administrative Removal Order, the Ser-
vice shall issue a Warrant of Removal in accord-
ance with § 241.2 of this chapter; such warrant 
shall be executed no sooner than 14 calendar days 
after the date the Final Administrative Removal 
Order is issued, unless the alien knowingly, vol-
untarily, and in writing waives the 14–day period. 

(2) Country to which alien is to be re-
moved.  The deciding Service officer shall desig-
nate the country of removal in the manner pre-
scribed by section 241 of the Act. 

(3) Withholding of removal.  If the alien 
has requested withholding of removal under § 
208.16 of this chapter, the deciding officer shall, 
upon issuance of a Final Administrative Removal 
Order, immediately refer the alien's case to an 
asylum officer to conduct a reasonable fear deter-
mination in accordance with § 208.31 of this chap-
ter.  
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8 C.F.R. 1003.3, Notice of appeal, provides, in relevant 
part:  

(a) Filing— 
(1) Appeal from decision of an immigra-

tion judge.  A party affected by a decision of an 
immigration judge which may be appealed to the 
Board under this chapter shall be given notice of 
the opportunity for filing an appeal.  An appeal 
from a decision of an immigration judge shall be 
taken by filing a Notice of Appeal from a Decision 
of an Immigration Judge (Form EOIR–26) directly 
with the Board, within the time specified in § 
1003.38.  The appealing parties are only those 
parties who are covered by the decision of an im-
migration judge and who are specifically named 
on the Notice of Appeal.  The appeal must reflect 
proof of service of a copy of the appeal and all at-
tachments on the opposing party.  An appeal is not 
properly filed unless it is received at the Board, 
along with all required documents, fees or fee 
waiver requests, and proof of service, within the 
time specified in the governing sections of this 
chapter.  A Notice of Appeal may not be filed by 
any party who has waived appeal pursuant to § 
1003.39. 

(2) Appeal from decision of a DHS officer.  
A party affected by a decision of a DHS officer that 
may be appealed to the Board under this chapter 
shall be given notice of the opportunity to file an 
appeal.  An appeal from a decision of a DHS officer 
shall be taken by filing a Notice of Appeal to the 
Board of Immigration Appeals from a Decision of 
a DHS Officer (Form EOIR–29) directly with the 
DHS office having administrative control over the 
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record of proceeding within 30 days of the service 
of the decision being appealed.  An appeal is not 
properly filed until it is received at the appropri-
ate DHS office, together with all required docu-
ments, and the fee provisions of § 1003.8 are sat-
isfied. 

(3) General requirements for all appeals. 
The appeal must be accompanied by a check, 
money order, or fee waiver request in satisfaction 
of the fee requirements of § 1003.8.  If the respond-
ent or applicant is represented, pursuant to 8 CFR 
1003.38(g)(1), a Form EOIR–27, Notice of Entry of 
Appearance as Attorney or Representative Before 
the Board, must be filed with the Notice of Appeal.  
If the respondent or applicant receives document 
assistance from a practitioner with the appeal, 
pursuant to 8 CFR 1003.38(g)(2), a Form EOIR–
60 must be filed with the Notice of Appeal.  The 
appeal and all attachments must be in English or 
accompanied by a certified English translation.  

* * * 
(c) Briefs— 

(1) Appeal from decision of an immigra-
tion judge.  Briefs in support of or in opposition 
to an appeal from a decision of an immigration 
judge shall be filed directly with the Board.  In 
those cases that are transcribed, the briefing 
schedule shall be set by the Board after the tran-
script is available.  In cases involving noncitizens 
in custody, the parties shall be provided 21 days 
in which to file simultaneous briefs unless a 
shorter period is specified by the Board.  Reply 
briefs shall be permitted only by leave of the 



23a 

Board and only if filed within 21 days of the dead-
line for the initial briefs.  In cases involving 
noncitizens who are not in custody, the appellant 
shall be provided 21 days in which to file a brief, 
unless a shorter period is specified by the Board. 
The appellee shall have the same period of time in 
which to file a reply brief that was initially 
granted to the appellant to file their brief.  The 
time to file a reply brief commences from the date 
upon which the appellant's brief was due, as orig-
inally set or extended by the Board.  The Board, 
upon written motion, may extend the period for 
filing a brief or a reply brief for up to 90 days for 
good cause shown.  In its discretion, the Board 
may consider a brief that has been filed out of 
time.  In its discretion, the Board may request 
supplemental briefing from the parties after the 
expiration of the briefing deadline.  All briefs, fil-
ings, and motions filed in conjunction with an ap-
peal shall include proof of service on the opposing 
party. 

(2) Appeal from decision of a DHS officer.  
Briefs in support of or in opposition to an appeal 
from a decision of a DHS officer shall be filed di-
rectly with DHS in accordance with the instruc-
tions in the decision of the DHS officer.  The ap-
plicant or petitioner and DHS shall be provided 21 
days in which to file a brief, unless a shorter pe-
riod is specified by the DHS officer from whose de-
cision the appeal is taken, and reply briefs shall 
be permitted only by leave of the Board.  Upon 
written request of the noncitizen, the DHS officer 
from whose decision the appeal is taken or the 
Board may extend the period for filing a brief for 
good cause shown.  The Board may authorize the 
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filing of briefs directly with the Board.  In its dis-
cretion, the Board may consider a brief that has 
been filed out of time.  All briefs and other docu-
ments filed in conjunction with an appeal, unless 
filed by a noncitizen directly with a DHS office, 
shall include proof of service on the opposing 
party.  

* * * 
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8 C.F.R. 1003.6(a), Stay of execution of decision, pro-
vides: 

(a) Except as provided under § 236.1 of this chap-
ter, § 1003.19(i), and paragraph (b) of this section, the 
decision in any proceeding under this chapter from 
which an appeal to the Board may be taken shall not 
be executed during the time allowed for the filing of 
an appeal unless a waiver of the right to appeal is 
filed, nor shall such decision be executed while an ap-
peal is pending or while a case is before the Board by 
way of certification.  
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8 C.F.R. 1003.38(b), Appeals, provides: 
(b) The Notice of Appeal from a Decision of an Im-

migration Judge (Form EOIR–26) shall be filed di-
rectly with the Board of Immigration Appeals within 
30 calendar days after the stating of an immigration 
judge's oral decision or the mailing or electronic noti-
fication of an immigration judge's written decision.  If 
the final date for filing falls on a Saturday, Sunday, or 
legal holiday, this appeal time shall be extended to the 
next business day.  A Notice of Appeal (Form EOIR–
26) may not be filed by any party who has waived ap-
peal.   
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8 C.F.R. 1208.1(a), General, provides, in relevant part: 
(a) Applicability— 

(1) In general.  Unless otherwise provided in 
this chapter V, this subpart A shall apply to all 
applications for asylum under section 208 of the 
Act or for withholding of deportation or withhold-
ing of removal under section 241(b)(3) of the Act, 
or under the Convention Against Torture, 
whether before an asylum officer or an immigra-
tion judge, regardless of the date of filing.  For 
purposes of this chapter V, withholding of removal 
shall also mean withholding of deportation under 
section 243(h) of the Act, as it appeared prior to 
April 1, 1997, except as provided in § 1208.16(d).  
Such applications are hereinafter referred to as 
“asylum applications.” The provisions of this part 
shall not affect the finality or validity of any deci-
sion made by a district director, an immigration 
judge, or the Board of Immigration Appeals in any 
such case prior to April 1, 1997.  No asylum appli-
cation that was filed with a district director, asy-
lum officer, or immigration judge prior to April 1, 
1997, may be reopened or otherwise reconsidered 
under the provisions of this part except by motion 
granted in the exercise of discretion by the Board 
of Immigration Appeals, an immigration judge, or 
an asylum officer for proper cause shown.  Mo-
tions to reopen or reconsider must meet the re-
quirements of sections 240(c)(6) and (c)(7) of the 
Act, and 8 CFR parts 1003 and 1103, where appli-
cable. 

* * *  
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8 C.F.R. 1208.2(c)(3)(i), Jurisdiction, establishes:  
(c) Certain aliens not entitled to proceed-

ings under section 240 of the Act—  
(3) Rules of procedure— 

(i) General.  Except as provided in this 
section, proceedings falling under the jurisdic-
tion of the immigration judge pursuant to par-
agraph (c)(1) or (2) of this section shall be con-
ducted in accordance with the same rules of 
procedure as proceedings conducted under 8 
CFR part 1240, subpart A.  The scope of re-
view in proceedings conducted pursuant to 
paragraph (c)(1) of this section shall be limited 
to a determination of whether the alien is eli-
gible for asylum or withholding or deferral of 
removal, and whether asylum shall be 
granted in the exercise of discretion.  The 
scope of review in proceedings conducted pur-
suant to paragraph (c)(2) of this section shall 
be limited to a determination of whether the 
alien is eligible for withholding or deferral of 
removal.  During such proceedings, all parties 
are prohibited from raising or considering any 
other issues, including but not limited to is-
sues of admissibility, deportability, eligibility 
for waivers, and eligibility for any other form 
of relief. 
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8 C.F.R. 1208.5(a), Special duties toward aliens in cus-
tody of DHS sets out, in relevant part:  

(a) General.  When an alien in the custody of 
DHS requests asylum or withholding of removal, or 
expresses a fear of persecution or harm upon return 
to his or her country of origin or to agents thereof, 
DHS shall make available the appropriate application 
forms and shall provide the applicant with the infor-
mation required by section 208(d)(4) of the Act, includ-
ing in the case of an alien who is in custody with a 
positive credible fear determination under 8 CFR 
208.30 or a reasonable fear determination pursuant to 
8 CFR 208.31, and except in the case of an alien who 
is in custody pending a credible fear determination 
under 8 CFR 208.30 or a reasonable fear determina-
tion pursuant to 8 CFR 208.31.  Although DHS does 
not have a duty in the case of an alien who is in cus-
tody pending a credible fear or reasonable fear deter-
mination under either 8 CFR 1208.30 or 8 CFR 
1208.31, DHS may provide the appropriate forms, 
upon request.  Where possible, expedited considera-
tion shall be given to applications of detained aliens.  
Except as provided in paragraph (c) of this section, 
such alien shall not be excluded, deported, or removed 
before a decision is rendered on his or her asylum ap-
plication.  * * *  
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8 C.F.R. 1208.16, Withholding of removal under sec-
tion 241(b)(3)(B) of the Act and withholding of re-
moval under the Convention Against Torture pro-
vides, in relevant part:  

(d) Approval or denial of application— 
(1) General.  Subject to paragraphs (d)(2) and 

(d)(3) of this section, an application for withhold-
ing of deportation or removal to a country of pro-
posed removal shall be granted if the applicant's 
eligibility for withholding is established pursuant 
to paragraphs (b) or (c) of this section. 

(2) Mandatory denials.  Except as provided 
in paragraph (d)(3) of this section, an application 
for withholding of removal under section 241(b)(3) 
of the Act or under the Convention Against Tor-
ture shall be denied if the applicant falls within 
section 241(b)(3)(B) of the Act or, for applications 
for withholding of deportation adjudicated in pro-
ceedings commenced prior to April 1, 1997, within 
section 243(h)(2) of the Act as it appeared prior to 
that date.  For purposes of section 241(b)(3)(B)(ii) 
of the Act, or section 243(h)(2)(B) of the Act as it 
appeared prior to April 1, 1997, an alien who has 
been convicted of a particularly serious crime 
shall be considered to constitute a danger to the 
community.  If the evidence indicates the applica-
bility of one or more of the grounds for denial of 
withholding enumerated in the Act, the applicant 
shall have the burden of proving by a preponder-
ance of the evidence that such grounds do not ap-
ply.   

* * *  
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(f) Removal to third country. 
(1) Nothing in this section or § 1208.17 shall 

prevent the Department of Homeland Security 
from removing an alien requesting protection to a 
third country other than a country to which re-
moval is currently withheld or deferred. 

(2) If an alien requests withholding or deferral 
of removal to the applicable home country or an-
other specific country, nothing in this section or § 
1208.17 precludes the Department of Homeland 
Security from removing the alien to a third coun-
try prior to a determination or adjudication of the 
alien's initial request for withholding or deferral 
of removal if, after being notified of the identity of 
the prospective third country of removal and pro-
vided an opportunity to demonstrate that he or 
she is more likely than not to be tortured in that 
third country, the alien fails to establish that they 
are more likely than not to be tortured there.  
However, such a removal shall be executed only if 
the alien was: 

(i) Advised at the time of requesting with-
holding or deferral of removal of the possibil-
ity of being removed to a third country prior to 
a determination or adjudication of the same 
under the conditions set forth in this para-
graph, and 

(ii) Provided, but did not accept, an oppor-
tunity to withdraw the request for withhold-
ing or deferral of removal in order to prevent 
such removal and, instead, proceed to removal 
pursuant to section 241(b) of the Act, as ap-
propriate. 
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8 C.F.R. 1208.17, Deferral of removal under the Con-
vention Against Torture, provides, in relevant part:  

(a) Grant of deferral of removal.  An alien 
who: has been ordered removed; has been found 
under § 1208.16(c)(3) to be entitled to protection 
under the Convention Against Torture; and is sub-
ject to the provisions for mandatory denial of with-
holding of removal under § 1208.16(d)(2) or (d)(3), 
shall be granted deferral of removal to the country 
where he or she is more likely than not to be tor-
tured. 

(b) Notice to alien. 
(1) After an immigration judge orders an 

alien described in paragraph (a) of this section 
removed, the immigration judge shall inform 
the alien that his or her removal to the coun-
try where he or she is more likely than not to 
be tortured shall be deferred until such time 
as the deferral is terminated under this sec-
tion.  The immigration judge shall inform the 
alien that deferral of removal: 

(i) Does not confer upon the alien any 
lawful or permanent immigration status 
in the United States; 

(ii) Will not necessarily result in the 
alien being released from the custody of 
the Service if the alien is subject to such 
custody; 

(iii) Is effective only until terminated; 
and 

(iv) Is subject to review and termina-
tion if the immigration judge determines 
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that it is not likely that the alien would be 
tortured in the country to which removal 
has been deferred, or if the alien requests 
that deferral be terminated. 

(2) The immigration judge shall also inform 
the alien that removal has been deferred only 
to the country in which it has been determined 
that the alien is likely to be tortured, and that 
the alien may be removed at any time to an-
other country where he or she is not likely to 
be tortured.   

* * *   



34a 

8 C.F.R. 1208.18, Implementation of the Convention 
Against Torture, establishes, in relevant part: 

* * *  
(e) Judicial review of claims for protection 

from removal under Article 3 of the Convention 
Against Torture 

(1) Pursuant to the provisions of section 2242(d) 
of the Foreign Affairs Reform and Restructuring Act 
of 1998, there shall be no judicial appeal or review of 
any action, decision, or claim raised under the Con-
vention [Against Torture] or that section, except as 
part of the review of a final order of removal pursuant 
to section 242 of the [Immigration and Nationality] 
Act. 
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8 C.F.R. 1208.31, Reasonable fear of persecution or 
torture determinations involving noncitizens ordered 
removed under section 238(b) of the Act and nonciti-
zens whose removal is reinstated under section 
241(a)(5) of this Act, effective January 11, 2021 to De-
cember 26, 2024, provides:  

(a) Jurisdiction.  This section shall apply to any 
alien ordered removed under section 238(b) of the Act 
or whose deportation, exclusion, or removal order is 
reinstated under section 241(a)(5) of the Act who, in 
the course of the administrative removal or reinstate-
ment process, expresses a fear of returning to the 
country of removal.  The Service has exclusive juris-
diction to make reasonable fear determinations, and 
EOIR has exclusive jurisdiction to review such deter-
minations. 

(b) Initiation of reasonable fear determina-
tion process.  Upon issuance of a Final Administra-
tive Removal Order under § 238.1 of this chapter, or 
notice under § 1241.8(b) of this chapter that an alien 
is subject to removal, an alien described in paragraph 
(a) of this section shall be referred to an asylum officer 
for a reasonable fear determination.  In the absence of 
exceptional circumstances, this determination will be 
conducted within 10 days of the referral. 

(c) Interview and procedure.  The asylum of-
ficer shall conduct the interview in a non-adversarial 
manner, separate and apart from the general public.  
* * * The asylum officer shall create a written record 
of his or her determination, including a summary of 
the material facts as stated by the applicant, any ad-
ditional facts relied on by the officers, and the officer's 
determination of whether, in light of such facts, the 
alien has established a reasonable fear of persecution 
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or torture.  The alien shall be determined to have a 
reasonable fear of persecution or torture if the alien 
establishes a reasonable possibility that he or she 
would be persecuted on account of his or her race, re-
ligion, nationality, membership in a particular social 
group or political opinion, or a reasonable possibility 
that he or she would be tortured in the country of re-
moval.  For purposes of the screening determination, 
the bars to eligibility for withholding of removal under 
section 241(b)(3)(B) of the Act shall not be considered. 

(d) Authority.  Asylum officers conducting 
screening determinations under this section shall 
have the authority described in § 1208.9(c). 

(e) Referral to Immigration Judge.  If an asy-
lum officer determines that an alien described in this 
section has a reasonable fear of persecution or torture, 
the officer shall so inform the alien and issue a Form 
I–863, Notice of Referral to the Immigration Judge, 
for full consideration of the request for withholding of 
removal only.  Such cases shall be adjudicated by the 
immigration judge in accordance with the provisions 
of § 1208.16.  Appeal of the immigration judge's deci-
sion shall lie to the Board of Immigration Appeals. 

(f) Removal of aliens with no reasonable fear 
of persecution or torture.  If the asylum officer de-
termines that the alien has not established a reason-
able fear of persecution or torture, the asylum officer 
shall inform the alien in writing of the decision and 
shall inquire whether the alien wishes to have an im-
migration judge review the negative decision, using 
the Record of Negative Reasonable Fear Finding and 
Request for Review by Immigration Judge, on which 
the alien must indicate whether he or she desires such 
review.  If the alien refuses to make an indication, 
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DHS shall consider such a response as a decision to 
decline review. 

(g) Review by Immigration Judge.  The asy-
lum officer's negative decision regarding reasonable 
fear shall be subject to review by an immigration 
judge upon the alien's request.  If the alien requests 
such review, the asylum officer shall serve him or her 
with a Notice of Referral to the Immigration Judge.  
The record of determination, including copies of the 
Notice of Referral to the Immigration Judge, the asy-
lum officer's notes, the summary of the material facts, 
and other materials upon which the determination 
was based shall be provided to the immigration judge 
with the negative determination.  In the absence of 
exceptional circumstances, such review shall be con-
ducted by the immigration judge within 10 days of the 
filing of the Notice of Referral to the Immigration 
Judge with the immigration court.  Upon review of the 
asylum officer's negative reasonable fear determina-
tion: 

(1) If the immigration judge concurs with the 
asylum officer's determination that the alien does 
not have a reasonable fear of persecution or tor-
ture, the case shall be returned to DHS for re-
moval of the alien.  No appeal shall lie from the 
immigration judge's decision. 

(2) If the immigration judge finds that the al-
ien has a reasonable fear of persecution or torture, 
the alien may submit an Application for Asylum 
and for Withholding of Removal.  Such application 
shall be considered de novo in all respects by an 
immigration judge regardless of any determina-
tion made under this paragraph. 
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(i) The immigration judge shall consider 
only the alien's application for withholding of 
removal under 8 CFR 1208.16 and shall deter-
mine whether the alien's removal to the coun-
try of removal must be withheld or deferred. 

(ii) Appeal of the immigration judge's de-
cision whether removal must be withheld or 
deferred lies with the Board of Immigration 
Appeals.  If the alien or DHS appeals the im-
migration judge's decision, the Board shall re-
view only the immigration judge's decision re-
garding the alien's eligibility for withholding 
or deferral of removal under 8 CFR 1208.16. 
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8 C.F.R. 1238.1(f), Proceedings under section 238(b) of 
the Act, establishes:  

(f) Executing final removal order of deciding 
Service officer— 

(1) Time of execution.  Upon the issuance of 
a Final Administrative Removal Order, the Ser-
vice shall issue a Warrant of Removal in accord-
ance with § 1241.2 of this chapter; such warrant 
shall be executed no sooner than 14 calendar days 
after the date the Final Administrative Removal 
Order is issued, unless the alien knowingly, vol-
untarily, and in writing waives the 14–day period. 

(2) Country to which alien is to be re-
moved.  The deciding Service officer shall desig-
nate the country of removal in the manner pre-
scribed by section 241 of the Act. 

(3) Withholding of removal.  If the alien 
has requested withholding of removal under § 
1208.16 of this chapter, the deciding officer shall, 
upon issuance of a Final Administrative Removal 
Order, immediately refer the alien's case to an 
asylum officer to conduct a reasonable fear deter-
mination in accordance with § 1208.31 of this 
chapter. 
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