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RULE 29.6 STATEMENT

The corporate disclosure statement in the Brief
for Petitioners CC/Devas (Mauritius) Limited, et al.
remains accurate.
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REPLY BRIEF FOR PETITIONERS
CC/DEVAS (MAURITIUS) LIMITED, ET AL.

Antrix concedes that the FSIA confers personal ju-
risdiction over a foreign state whenever subject-mat-
ter jurisdiction exists and service has been made in
accordance with Section 1608. Pet. Br. 16-18; see 28
U.S.C. § 1330(b). Antrix thus abandons any attempt
to defend the decision below, in which the Ninth Cir-
cuit imposed a minimum-contacts requirement with
no basis in the statute or Constitution. Pet. Br. 18-24.

Antrix instead encourages this Court to affirm for
areason that Antrix characterizes—with considerable
understatement—as “not precisely * * * articulated by
the panel below.” Antrix Br. 1. Antrix now con-
tends—for the first time in the history of this litiga-
tion—that the FSIA’s arbitration exception providing
jurisdiction to enter judgment was not satisfied. This
new argument speaks, at most, only indirectly to the
district court’s personal jurisdiction over Antrix, but
in any event Antrix took the opposite, and correct, po-
sition below. The plain text of the arbitration excep-
tion to the FSIA allows actions to enforce arbitral
awards that are enforceable under the New York Con-
vention, as all parties agree is the case here. Antrix’s
contorted reading of the arbitration exception has no
basis in the provision’s text and would absent the
United States from the international system of arbi-
tration enforcement.

Alternatively, Antrix argues the Due Process
Clause of the Fifth Amendment requires minimum
contacts with the United States for the exercise of per-
sonal jurisdiction, notwithstanding the FSIA’s pre-
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scription of when “[plersonal jurisdiction * * * shall
exist.” 28 U.S.C. § 1330(b). Antrix’s position is prem-
ised on the argument that it is a distinct corporate en-
tity from India. Yet, as the case comes to this Court,
the district court’s finding that Antrix is the alter ego
of India refutes that premise. Because foreign states
are not persons with the capacity to invoke the mini-
mum-contacts standard, and Antrix is the alter ego of
a foreign state, the standard does not apply. But even
if Antrix’s assertion of corporate separateness had
merit, it would not change the equation. Congress has
the authority to set the conditions on which foreign
state-owned entities are subject to suit in the United
States. In the FSIA, Congress has made them ame-
nable to suit whenever they are properly served and
an exception to immunity applies. 28 U.S.C.
§ 1330(b). No more is required.

ARGUMENT

I. The FSIA Does Not Require Minimum
Contacts To Establish Personal
Jurisdiction.

Antrix’s lead argument abandons the rationale of
the decision below and instead urges this Court to en-
graft onto the arbitration exception a “nexus” stand-
ard. Antrix has never previously raised this argu-
ment and does not identify any decision adopting it.
For good reason: Antrix’s novel argument conflicts
with the FSIA and New York Convention.



3

A. Antrix effectively confesses the Ninth
Circuit’s error and its alternative
argument for affirmance is waived
several times over.

Effectively confessing error, Antrix casts aside the
Ninth Circuit’s outlier view that the FSIA requires a
showing of minimum contacts. Instead, it now asserts
that the FSIA’s arbitration exception does not apply
because Antrix’s arbitration agreement with Devas
did not “concer[n] a subject matter capable of settle-
ment by arbitration under the laws of the United
States.” 28 U.S.C. § 1605(a)(6). Antrix thus argues
(at 14) that “[t]he district court lacked jurisdiction.”

But in the Ninth Circuit, Antrix conceded that
“[t]he district court’s subject matter jurisdiction was
premised on” the FSIA “because Antrix is not immune
from an action to confirm a foreign arbitration award
under the FSIA’s arbitration exception to sovereign
immunity.” CA9 (No. 22-35103) Dkt. 13, at 5-6. Thus
both the district court and Ninth Circuit explained
that Antrix “acknowledges the statutory basis for per-
sonal jurisdiction under 28 U.S.C. § 1330(b),” Pet.
App. 21a-22a, and that “[t]he parties agree that for
purposes of the FSIA, * * * an enumerated exception
applies™—i.e., the arbitration exception, Pet. App. 4a.

Antrix then waived in this Court any argument
that Antrix was immune from jurisdiction. Petition-
ers stated in their petition for certiorari that “[a]ll par-
ties agree that Respondent Antrix Corp. Ltd. * * * is
not immune under the FSIA”—because the arbitra-
tion exception applies—and that “Antrix did not dis-
pute that the FSIA’s arbitration exception applied.”
Pet. 2, 6. Consistent with its prior conduct in this lit-
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igation, at no point in its 36-page brief in opposition
did Antrix even hint that it disagreed. See Sup. Ct.
R. 15.2.

Because Antrix litigated all the way to judgment
without asserting immunity in the district court, af-
firmatively conceded that it was not immune in the
Ninth Circuit, and failed to dispute its lack of immun-
ity in its brief in opposition, it has waived any argu-
ment that it was immune from jurisdiction. See 28
U.S.C. § 1605(a)(1) (foreign state not immune when it
“has waived its immunity either explicitly or by impli-
cation”); Stati v. Republic of Kazakhstan, 199 F. Supp.
3d 179, 189-90 (D.D.C. 2016) (foreign state waived im-
munity by opposing petition to confirm arbitral award
without asserting immunity).

Because Antrix does not defend the Ninth Cir-
cuit’s interpretation of the FSIA and waived the only
statutory argument it urges in support of affirmance,
this Court should reverse the Ninth Circuit’s holding
that the FSIA required Petitioners to demonstrate
that Antrix has sufficient minimum contacts with the
United States.

B. The arbitral exception encompasses
actions to confirm awards governed by
the New York Convention, whether or
not the arbitration agreement relates to
U.S. commerce.

In any event, Antrix’s argument that the FSIA’s
arbitration exception does not encompass the arbitra-
tion agreement between Antrix and Devas is merit-
less.

Antrix’s argument proceeds from the premise that
the phrase “concerning a subject matter capable of
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settlement by arbitration under the laws of the United
States,” 28 U.S.C. § 1605(a)(6), is implicitly limited by
the definition of “commerce” set out in the Federal Ar-
bitration Act, see 9 U.S.C. § 1 (defining “commerce” to
“mea[n] commerce among the several States or with
foreign nations”); id. § 2 (governing arbitration agree-
ments in “any maritime transaction or a contract evi-
dencing a transaction involving commerce”). That ar-
gument finds no support in the text of the FSIA or
even the FAA itself.

The FSIA’s limitation of “subject matter capable
of settlement by arbitration” operates to exclude mat-
ters that, “under the laws of the United States,” may
not be arbitrated. 28 U.S.C. § 1605(a)(6). For exam-
ple, certain cases relating to a “sexual assault dis-
pute.” 9 U.S.C. § 402(a); see also id. § 208 (Statute
implementing the New York Convention “applies to
the extent that [it] is not in conflict with chapter 4”).
This is the type of “express congressional language”
establishing an “exceptio[n] to arbitrability grounded
in domestic law” that the Court hypothesized in its
footnote in Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc. 473 U.S. 614, 639 n.21 (1985). But
Mitsubishi makes clear that there is no room for a “ju-
dicially implied exception” for a category of claims; it
would “subvert the spirit of the United States’ acces-
sion to the Convention by recognizing subject-matter
exceptions where Congress has not expressly directed
the courts to do so.” Ibid. And Antrix identifies no
provision of U.S. law—much less express congres-
sional language like that of Section 402(a)—rendering
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incapable of arbitration a breach of contract dispute of
the sort underlying this litigation.

Nor is there any reason to think that Congress, in
enacting the arbitration exception in 1988, intended
to exclude from U.S. courts most actions to enforce ar-
bitral awards obtained by non-U.S. investors against
a foreign nation under the ICSID Convention—a
treaty to which the United States is a party and that
requires the United States to accord full faith and
credit to such awards as if they were domestic judg-
ments. 22 U.S.C. § 1650a. Ditto for the New York
Convention, which “appllies] to the recognition and
enforcement of arbitral awards made in the territory
of a State other than the State where the recognition
and enforcement of such awards are sought” and
“shall also apply to arbitral awards not considered as
domestic awards in the State where their recognition
and enforcement are sought.” N.Y. Convention,
Art. I(1) (emphases added). Congress specified that
this treaty, too, “shall be enforced in United States
courts.” 9 U.S.C. § 201. The United States is treaty-
obligated to enforce awards resolving “purely foreign
commercial disputes” (Antrix Br. 20) under these con-
ventions. So it would be quite odd for Congress to
have acted to preclude federal jurisdiction over a wide
swath of them, as Antrix suggests.

And any suggestion that U.S. courts’ enforcement
of the New York Convention itself is limited by the

! The existence of provisions like Section 402(a) (and the possi-
bility of the enactment of other such provisions) confirms that
there is no merit to Antrix’s contention (at 21) that Petitioners’
interpretation of the arbitration exception renders its “subject
matter capable” phrase superfluous.



7

FAA’s definition of commerce collides with the text of
the provisions in Chapter 2 of Title 9 implementing
the Convention. That chapter provides that arbitral
awards “fal[l] under the Convention” if they arise “out
of a legal relationship, whether contractual or not,
which is considered as commercial, including a trans-
action, contract, or agreement described in section 2
of this title.” 9 U.S.C. § 202 (emphasis added). The
“term ‘including’” indicates “that the specifically men-
tioned” item is “not exclusive.” Herb’s Welding, Inc. v.
Gray, 470 U.S. 414, 423 n.9 (1985); see also Bloate v.
United States, 559 U.S. 196, 206 (2010) (distinguish-
ing between exclusive and nonexclusive provisions
based on use of “including”). Section 202’s use of “in-
cluding” thus shows that the New York Convention is
not limited only to transactions “described in section
2.7 9 U.S.C. §202. And Congress further clarified
specifically that Chapter 1 of Title 9, which contains
Section 2, “applies to actions” under the Convention
only “to the extent that chapter is not in conflict with
this chapter or the Convention as ratified by the
United States.” Id. § 208. In short, Section 2 does not
limit the scope of awards enforceable under the Con-
vention.

Because Congress has not excluded the subject
matter of Devas’s arbitral award—which is based on
Antrix’s breach of a commercial contract—from the
scope of awards confirmable under Chapter 2 of the
FAA, there is no basis for Antrix’s claim that the De-
vas-Antrix agreement concerns a subject matter not
subject to arbitration under the laws of the United
States.
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C. Antrix’s remaining arguments in support
of its narrowing of the arbitration
exception are unavailing.

1. Antrix (at 22) objects that, notwithstanding its
text, the arbitration exception must be read not to de-
part from “the original FSIA’s pattern of requiring
meaningful U.S. contacts.” But, as Petitioners ex-
plained (at 25-26), the FSIA’s arbitration exception in-
volves a type of implied waiver of immunity from ju-
risdiction that aligns with the “pattern” of the original
FSIA, namely Section 1605(a)(1)’s waiver exception.

The arbitration exception deprives foreign states of
immunity from any action to confirm an arbitral
award in circumstances laid out in four clauses.
These include clause (B), where the award is governed
by a treaty to which the United States is a party call-
ing for recognition and enforcement of awards (the
provision applicable here); and clause (D), when “par-
agraph (1) of this subsection”—the waiver exception—
“is otherwise applicable.” 28 U.S.C. § 1605(a)(6) (em-
phasis added). These two clauses each involve circum-
stances in which a foreign state has implicitly waived
its immunity from the jurisdiction of U.S. courts. In-
deed, the latter clause’s use of the term “otherwise”
confirms that the preceding clauses rest on a pre-
sumption of waiver. See Begay v. United States, 553
U.S. 137, 151 (2008) (Scalia, J., concurring) (By “using
the word ‘otherwise’ the writer draws a substantive
connection between two sets only on one specific di-
mension—i.e., whatever follows ‘otherwise.’”).

Clause (B) in fact codifies an international under-
standing that a foreign state that enters into a treaty
requiring the enforcement of international arbitral
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awards waives its immunity from actions to enforce
such awards against it in the courts of treaty counter-
parties. See N.Y. Convention, Art. III (providing that
“lelach Contracting State shall recognize arbitral
awards as binding and enforce them”).

As Petitioners explained (at 28), other common-
law countries consistently hold that “Contracting
States have submitted to the jurisdiction” of their
treaty counterparties by entering into conventions to
recognize and enforce international arbitral awards
“and therefore may not oppose the registration of [ar-
bitral] awards against them on the grounds of state
immunity.”  Infrastructure Services Luxembourg
S.A.R.L. v. Kingdom of Spain, No. CA-2023-001556,
9 103 (Court of Appeal (Eng. & Wales) Oct. 22, 2024);
see Kingdom of Spain v. Infrastructure Services Lux-
embourg S.A.R.L., [2023] HCA 11, ] 8 (High Court of
Austl. Apr. 12, 2023) (recognizing that “Spain’s agree-
ment to [the ICSID Convention] amounted to a waiver
of foreign State immunity from the jurisdiction of the
courts of Australia to recognise and enforce” an award
against Spain).

Indeed, in a recent decision involving another ar-
bitral award arising out of Antrix’s repudiation of its
contract with Devas, the Court of Appeal of Québec
held that, “[b]y ratifying the New York Convention
and concluding the Treaty, * * * India necessarily sub-
mitted itself to the jurisdiction of the courts at the
stage of recognition and enforcement of awards by
consenting to the terms of the New York Convention.”
Republic of India v. CCDM Holdings, LLC, No. 500-
09-030393-235, 1 80-81 (Court of Appeal of Québec
Dec. 4, 2024), available at https://perma.cc/BS44-
6YYE. Citing decisions of the courts of the United
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States, the United Kingdom, Australia, and France,
the court noted that “it is accepted in the case law of
several foreign courts that a State which submits to
international arbitration thereby waives its jurisdic-
tional immunity before the courts which may be called
upon to recognize and enforce the resulting award.”
Id. I 84. “Any other interpretation of the terms of [the
New York Convention] would deprive it of its effect,
which is to ensure the effectiveness of international
arbitration awards.” Id. q 81.

Antrix’s U.S. “nexus” construction of the arbitra-
tion exception, by contrast, would effectively permit
the enforcement only of awards obtained by U.S. na-
tionals against foreign states. That one-sided reading
would result in “nothing less than a total abdication
by the United States of its obligations under the New
York Convention.” Bjorklund & Ferrari Amicus Br.
19; see also id. at 17-21. It should be rejected.

2. Antrix also asserts (at 25-28) that its interpre-
tation of the arbitration exception is supported by two
clear-statement rules: the presumption against extra-
territoriality and the presumption against implied ab-
rogation of sovereign immunity. These doctrines are
no help to Antrix.

Any presumption against extraterritoriality is
overcome here because Congress has clearly stated its
intent that U.S. courts recognize and enforce foreign
arbitral awards. Recognition under the New York
Convention necessarily involves a foreign award be-
cause the Convention applies only to “the recognition
and enforcement of arbitral awards made in the terri-
tory of a State other than the State where the recog-
nition and enforcement of such awards are sought.”
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N.Y. Convention, Art. I(1). By mandating that the
Convention “shall be enforced in United States
courts,” 9 U.S.C. § 201, Congress directly stated that
extraterritorial arbitral awards are enforceable.?

Antrix’s reference to the presumption against ex-
traterritoriality falters even aside from Congress’s
clear directive. The presumption has been applied to
statutes that affect primary conduct either by regulat-
ing it directly, e.g., F. Hoffmann-La Roche Ltd. v. Em-
pagran S.A., 542 U.S. 155, 164-67 (2004), or by mak-
ing a common-law claim cognizable, see Kiobel v.
Royal Dutch Petroleum Co., 569 U.S. 108, 115-17
(2013). Antrix identifies no decision of this Court ap-
plying the doctrine to a provision, like Section 1605 of
the FSIA, that governs only federal court jurisdiction.
That may well be because Congress’s regulation of the
jurisdiction of the courts of the United States is inher-
ently territorial. Cf Morrison v. National Australia
Bank Ltd., 561 U.S. 247, 253 (2010) (correcting a
“threshold error” of concluding that extraterritorial
application of U.S. law deprived court of subject-mat-
ter jurisdiction).?

2 Nor could Antrix complain that application of the New York
Convention here amounts to an extraterritorial application of
U.S.law. Indiais a party to the Convention, thus the Convention
is part of India’s domestic law. Moreover, as Antrix itself
acknowledges, the underlying dispute was resolved according to
Indian law. Antrix Br. i (“Applying Indian law, the tribunal
seated in India ruled in favor of Devas.”); id. at 1 (“So the parties
arbitrated in India under Indian law.”).

3 Citing Kiobel, Antrix claims that the extraterritoriality pre-
sumption can apply to a “strictly jurisdictional” statute. Br. 25
(quoting Kiobel, 562 U.S. at 117). But, as Kiobel explains, while
the statute there did not “directly regulate conduct or afford re-
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Nor, contra Antrix Br. 27, does the clear-statement
rule applicable to abrogation of sovereign immunity
alter the analysis. In the FSIA, Congress addressed
comprehensively the issue of the immunity of foreign
states from jurisdiction of U.S. courts. Verlinden B.V.
v. Central Bank of Nigeria, 461 U.S. 480, 488 (1983).
Under the FSIA, “any sort of immunity defense made
by a foreign sovereign in an American court must
stand on the Act’s text. Or it must fall.” Republic of
Argentina v. NML Capital, Ltd., 573 U.S. 134, 141-42
(2014). The FSIA thus displaces the common-law pre-
sumption applicable to other types of sovereign im-
munity. In any event, Congress here has stated ex-
pressly that a “foreign state shall not be immune”
from an action “to confirm an award” whenever the
“award is or may be governed by a treaty or other in-
ternational agreement in force for the United States
calling for the recognition and enforcement of arbitral
awards.” 28 U.S.C. § 1605(a)(6). That text would
overcome any version of the presumption Antrix in-
vokes. And no version of that presumption supplies a
basis for implying into the FSIA’s clear text the type
of purpose-swallowing limitations that Antrix sug-
gests.

& & &

This award is enforceable under the New York
Convention, and therefore the FSIA’s arbitration ex-
ception applies. This Court should reject Antrix’s be-
lated effort to impose a “nexus” requirement onto the

lief” it did “allo[w] federal courts to recognize certain causes of
action,” and it was the determination of which causes of action to
recognize that the Court held to be “constrain[ed]” by “the prin-
ciples underlying the canon.” Kiobel, 569 U.S. at 116.
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FSIA’s arbitration exception where its text supports
no such limitation.

II. The Due Process Clause Does Not Require
Minimum Contacts To Establish Personal
Jurisdiction.

While Antrix abandons any minimum-contacts re-
quirement under Section 1330 of the FSIA, it urges
this Court—as it has urged each court below—to hold
that the Constitution imposes a minimum-contacts re-
quirement on the exercise of personal jurisdiction over
it. Because the Due Process Clause imposes no mini-
mum-contacts constraint on federal court jurisdiction
over state-owned enterprises sued under the FSIA,
the Court should make clear that a litigant need not
“prove minimum contacts before federal courts may
assert personal jurisdiction over foreign states sued
under” the FSIA. Pet. i.

1. Antrix insists that foreign states—more than
the States of this Union, see South Carolina v. Kat-
zenbach, 383 U.S. 301, 323-24 (1966)—are “persons”
holding constitutional due-process rights against the
federal government. Antrix Br. 38-44. That argu-
ment finds no support in text, history, or precedent.
See Pet. Br. 30-34; U.S. Amicus Br. 26-34; Chamber
Amicus Br. 4-25; Bermann Amicus Br. 5-6.

Antrix acknowledges (at 40) that there is an “often-
expressed understanding that in common usage, the
term ‘person’ does not include the sovereign.” Will v.
Michigan Department of State Police, 491 U.S. 58, 64
(1989) (cleaned up). It accepts (at 41) that “several
lower courts” have held that “it would be highly incon-
gruous to afford greater Fifth Amendment rights to
foreign nations, who are entirely alien to our constitu-
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tional system, than are afforded to the states, who
help make up the very fabric of that system.” Price v.
Socialist People’s Libyan Arab Jamahiriya, 294 F.3d
82, 96 (D.C. Cir. 2002). And it admits (at 42) that for-
eign states “cannot claim due-process protection al-
ways and everywhere.” Yet it asserts that the mini-
mum-contacts standard limits a federal court’s exer-
cise of personal jurisdiction over foreign states.

Antrix observes that Article III extends “the ‘judi-
cial Power’ to * * * ‘cases’ involving ‘foreign States’”
and thus grants foreign states a federal forum. Antrix
Br. 39. But the same is true of cases involving “a
State” or “different States,” U.S. Const. art. III, § 2,
and Katzenbach makes clear the States have no due-
process rights vis-a-vis the federal government. There
is no reason to read Article III as granting different
and greater rights to foreign states. And the fact that
Congress carefully limited the circumstances under
which foreign states could be subject to personal juris-
diction, see Antrix Br. 39, provides no basis for infer-
ring that the Constitution condemns Congress’s
choice.

Antrix insists (at 42) that according foreign states
aright to demand a minimum-contacts showing would
not give foreign states more constitutional rights than
the States because the States are generally immune
from suit under the Constitution, except where Con-
gress abrogates that immunity. But foreign states are
also generally immune from suit under the FSIA, 28
U.S.C. § 1604, and in cases where a foreign state or
U.S. State is not immune from suit, Antrix’s interpre-
tation of the Fifth Amendment strangely would accord
foreign states protections against federal power that
are not extended to States of the Union.
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Antrix also contends (at 41-42) that foreign states
should hold due-process rights because foreign citi-
zens and corporations enjoy Fifth Amendment rights
under certain circumstances. But the fact that private
foreign entities might enjoy due-process rights similar
to those enjoyed by domestic entities has no bearing
on the question of whether foreign states—the United
States’s sovereign juridical equals on the interna-
tional plane—enjoy due-process rights against the
federal government. Antrix offers no cogent explana-
tion why the Constitution would give constitutional
due-process rights to Russia, China, and North Korea,
while withholding them from New York, California,
and Texas.

2. Instead, Antrix attempts to sidestep the issue
by arguing that “Antrix is a foreign corporation and
not a foreign sovereign.” Antrix Br. 28. That makes
no difference. Congress has defined “foreign state” to
include state-owned entities like Antrix, 28 U.S.C.
§ 1603(a)-(b), and has carefully defined the conditions
on which “[plersonal jurisdiction over a foreign state
shall exist,” 28 U.S.C. § 1330(b). The presumption of
corporate separateness is just that, a presumption
that Congress may abrogate, see Rubin v. Islamic Re-
public of Iran, 583 U.S. 202, 211 (2018), not a consti-
tutional requirement.

In any event, the district court found that Antrix
is “effectively controlled by the Government of India”
such that Antrix’s separate corporate identity should
be disregarded. Pet. App. 13a. Among other relevant
facts, the district court found that the “Government of
India itself characterizes Antrix as a ‘corporate front’”
of the Indian Department of Space and “‘as a virtual
corporation housed within’” that department “‘for the
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purposes of staffing, premises and all organizational
support,”” with the result that the “Government of In-
dia exercises ‘plenary control’ over Antrix in a princi-
pal-agent relationship.” Pet. App. 13a-14a.

Antrix insists (at 36) that the district court should
not have applied the veil-piercing analysis established
in First National City Bank v. Banco Para El Comer-
cio Exterior de Cuba (“Bancec”), 462 U.S. 611 (1983).
But it provides no authority limiting that inquiry to
substantive liability and excluding it from personal
jurisdiction. As the D.C. Circuit has explained,
“[wlhenever a foreign sovereign controls an instru-
mentality to such a degree that a principal-agent re-
lationship arises between them, the instrumentality
receives the same due process protection as the sover-
eign: none.” GSS Group Ltd. v. National Port Author-
ity, 680 F.3d 805, 815 (D.C. Cir. 2012).

Antrix’s attempt to read Bancec as requiring “in-
justice” in addition to extensive control (at 36-37) mis-
reads this Court’s disjunctive test. See Bancec, 462
U.S. at 629 (recognizing equitable basis to disregard
corporate separateness as “addition” to “extensivle]
contro[l]”); see also TMR Energy Ltd. v. State Property
Fund of Ukraine, 411 F.3d 296, 301-02 (D.C. Cir.
2005) (applying Bancec and holding that Ukrainian
instrumentality did not enjoy due-process rights be-
cause “the State of Ukraine had plenary control over”
it); Doe v. Holy See, 557 F.3d 1066, 1077-78 (9th Cir.
2009) (per curiam) (Bancec’s presumption can be over-
come “in two instances”: extensive control or fraud or
injustice); Crystallex International Corp. v. Bolivarian
Republic of Venezuela, 932 F.3d 126, 143 (3d Cir.
2019) (“Control alone, if sufficiently extensive, is an
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adequate basis to disregard an instrumentality’s sep-
arate status.”).

The Ninth Circuit did not disturb the district
court’s factual finding that Antrix is India’s alter ego;
the Ninth Circuit instead concluded that there was no
personal jurisdiction in spite of the alter-ego finding
because (under circuit precedent) minimum contacts
are a prerequisite for personal jurisdiction even for
foreign governments themselves. This Court ought
not consider whether Antrix is entitled to a minimum-
contacts showing based on a premise that the Ninth
Circuit itself never considered.

3. Even if Antrix were a “person” entitled to the
protections of the Fifth Amendment’s Due Process
Clause, Congress in the FSIA provided all the protec-
tions owed to the agency or instrumentality of a for-
eign state. Pet. Br. 34-42. Antrix does not meaning-
fully engage with Petitioners’ authorities that Con-
gress may and has in the FSIA established the forms
of process that are due to foreign entities under the
Fifth Amendment. And even Antrix’s lead academic
authority (see Antrix Br. 5, 38-40) filed an amicus
briefin this case agreeing that the Constitution leaves
Congress flexibility “to define the situations in which
foreign states may be sued in federal courts.” Brunk
Amicus Br. 21.

Antrix has no response to early cases recognizing
that “so long as Congress expressly authorized such
expansive process, Fifth Amendment due process does
not impose constitutional limits on federal courts’ ex-
ercise of personal jurisdiction.” Douglass v. Nippon
Yusen Kabushiki Kaisha, 46 F.4th 226, 262 (5th Cir.
2022) (en banc) (Elrod, J., dissenting); see Picquet v.
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Swan, 19 F. Cas. 609, 613, 615 (C.C.D. Mass. 1828)
(recognizing that if Congress enacted legislation re-
quiring that “a subject of England, or France, or Rus-
sia, * * * be summoned from the other end of the globe
to obey our process,” the court “would certainly be
bound to follow it, and proceed upon the law”); Toland
v. Sprague, 37 U.S. (12 Pet.) 300, 330 (1838) (agreeing
with Picquet that a court would be bound to enforce
the law if “congress acted under the idea that the pro-
cess of the circuit courts could reach persons in a for-
eign jurisdiction”). Antrix does not engage with these
cases or their arguments.

Nor does Antrix engage with the “emerging con-
sensus” of scholars, Pet. App. 66a, that service of pro-
cess according to the regime established by Congress
is “sufficient to validate personal jurisdiction whether
or not the International Shoe Co. v. Washington mini-
mum contacts test [is] satisfied.” Max Crema & Law-
rence B. Solum, The Original Meaning of “Due Process
of Law” in the Fifth Amendment, 108 Va. L. Rev. 447,
530-31 (2022). Even Antrix’s lead academic authority
has recognized that early “cases involving foreign
states ‘suggest that the Constitution itself does not
dictate the rules governing personal jurisdiction’” and
that this Court could accordingly “hold that the Fifth
Amendment does not require that defendants have
‘minimum contacts’ with [the] United States and that
defendants are instead only entitled to the personal
jurisdiction protections that Congress affords.” Brunk
Amicus Br. 18 n.4.

Antrix instead turns to dicta from this Court’s de-
cision in Omni Capital International, Ltd. v. Rudolf

Wolff & Co., 484 U.S. 97 (1987), a case that did not
turn on the existence of constitutionally sufficient con-
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tacts. This Court did not hold there that the Fifth
Amendment required minimum contacts but rather
that a district court cannot exercise personal jurisdic-
tion in the absence of “authorization for service of
summons on the defendant.” Id. at 104. And lower
courts applying Omni have not interpreted it to hold
that the Fifth Amendment requires a minimum-con-
tacts showing. Peay v. BellSouth Medical Assistance
Plan, 205 F.3d 1206, 1209-11 (10th Cir. 2000) (quoting
Omni yet noting that “[t]he Supreme Court has not
yet defined Fifth Amendment due process limits on
personal jurisdiction”); Douglass, 46 F.4th at 240 (cit-
ing Omni and noting that “the Supreme Court has oc-
casionally reserved deciding the question whether ‘the
Fifth Amendment imposes the same restrictions on
the exercise of personal jurisdiction by a federal court’
as does the Fourteenth Amendment on state courts”).
Omni therefore has little to say on the question pre-
sented other than to reserve it.

Nor is there any sound reason to interpret the Due
Process Clause of the Fifth Amendment reflexively to
require minimum contacts simply because the Four-
teenth Amendment does. See Antrix Br. 34-35. In
contrast to the Fifth Amendment, which does not
“serve the purposes of federalism,” Davis v. Passman,
442 U.S. 228, 246 n.23 (1979), the Fourteenth Amend-
ment’s limitations on personal jurisdiction are “an in-
strument of interstate federalism” that “are a conse-
quence of territorial limitations on the power of the
respective States,” Bristol-Myers Squibb Co. v. Supe-
rior Court of California, 582 U.S. 255, 263 (2017); see
also U.S. Br. 31-34, Fuld v. Palestine Liberation Or-
ganization, No. 24-20 (U.S. Jan. 28, 2025).
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Antrix observes (at 35-36) that the Fourteenth
Amendment’s limits on personal jurisdiction also pro-
tect individual liberty, a purpose shared by the Fifth
Amendment. But this counsels in favor of not extend-
ing a minimum-contacts requirement to the Fifth
Amendment, at least in cases where foreign states are
defendants. As the D.C. Circuit observed, “[t]he per-
sonal jurisdiction requirement recognizes and pro-
tects an individual liberty interest,” but it is “quite
clear that the constitutional law of personal jurisdic-
tion secures interests quite different from those at
stake when a sovereign nation such as Libya seeks to
defend itself against the prerogatives of a rival gov-
ernment.” Price, 294 F.3d at 98.

4. Finally, Antrix contends (at 42-43) that accord-
ing foreign states a judicially imposed minimum-con-
tacts protection would not intrude on Congress’s for-
eign affairs power. Antrix does not engage with this
Court’s precedents holding that the United States’s
external relations with foreign states are not governed
by “the Constitution nor the laws passed in pursuance
of it” but “by treaties, international understandings
and compacts, and the principles of international
law.” United States v. Curtiss-Wright Export Corp.,
299 U.S. 304, 315, 318 (1936). While the FSIA’s arbi-
tration exception reflects the United States’s obliga-
tions under international treaties it has ratified, the
Fifth Amendment does not. And “[r]elations between
nations in the international community are seldom
governed by the domestic law of one state or the
other.” Price, 294 F.3d at 97.

Antrix responds that Congress must exercise its
foreign-affairs power “in subordination to the applica-
ble provisions of the Constitution.” Antrix Br. 42
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(quoting Curtiss-Wright, 299 U.S. at 320). That re-
sponse begs the question. Of course, Congress must
exercise its powers in accordance with the Constitu-
tion. The question is why the judiciary should read
into the Constitution a right for foreign states to de-
mand a minimum-contacts showing when that inter-
pretation would seriously impair Congress’s power to
regulate foreign relations in accordance with interna-
tional norms. On that question, Antrix has nothing to
say.

Antrix also asserts that according due-process
rights to foreign states would not constrain the federal
government’s ability to regulate our nation’s interac-
tions with hostile foreign states or state sponsors of
terrorism because “due process is flexible” and “calls
for such procedural protections as the particular situ-
ation demands.” Antrix Br. 43 (quotation marks omit-
ted). That is precisely why, as Justice Story long ago
recognized, the Constitution gives Congress authority
to determine when a foreign state can be haled before
a federal court. Antrix does not explain why the “flex-
ible” nature of due process is flexible enough to dis-
pense with a minimum-contacts requirement in cer-
tain unspecified “other domains” but not flexible
enough to dispense with a minimum-contacts require-
ment “when a plaintiff seeks a civil commercial judg-
ment against a foreign sovereign.” Ibid.

Antrix suggests that foreign states might not have
due-process rights in cases of “wartime and terror-
ism.” Antrix Br. 43. But the problems created by ac-
cording foreign states due-process rights against the
federal government are not limited to times of war.
For example, if a foreign state commits a human-
rights violation, the federal government’s decision to
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freeze that state’s assets or impose economic sanctions
could be challenged by the foreign state as denials of
property without due process of law. Price, 294 F.3d
at 99. And Antrix’s suggested limit on the scope of its
interpretation would be cold comfort to the plaintiffs
whom Congress explicitly determined should be enti-
tled to relief against foreign states in the FSIA yet are
nevertheless shut out of court, like Petitioners here.

III. There Is No Basis To Affirm On The
Alternative Grounds Offered by Antrix.

Antrix makes a last-ditch effort to persuade this
Court to affirm on two alternative grounds, but nei-
ther would be a proper basis to affirm at this stage.

First, Antrix asserts (at 47-48) that the Ninth Cir-
cuit’s decision should be affirmed because the courts
of India have set aside the arbitral award against An-
trix. As Petitioners previously explained, Antrix (tell-
ingly) has not presented this issue to any court in the
United States. Pet. Reply 10-11. Antrix never moved
for an indicative ruling in the district court on
whether the set-aside decision provides a basis for re-
lief from the judgment, the Ninth Circuit never con-
sidered it, and the issue is not presently before this
Court. Ifthis Court reverses the decision of the Ninth
Circuit and Devas’s judgment is reinstated, Antrix
would then be free to argue on remand that the set-
aside decision provides a ground for relief from the
judgment.

If Antrix were to do so, Petitioners would oppose,
including on the ground that the Indian set-aside pro-
ceedings were “repugnant to fundamental notions of
what is decent and just” and accordingly not entitled
to respect in United States courts. Corporacion Mexi-
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cana de Mantenimiento Integral, S. de R.L. de C.V. v.
Pemex-Exploracion y Produccion, 832 F.3d 92, 106 (2d
Cir. 2016). Antrix asserts that Petitioners would not
succeed, but the Court of Appeal of the Hague recently
held that the “liquidation ruling of the Supreme Court
of India cannot be recognized” in the Netherlands “be-
cause the requirements of due process and sufficient
safeguards were not met” and that “the annulment
ruling cannot be recognized in the Netherlands” be-
cause it “builds on the liquidation ruling” and “is thus
also tainted with the fundamental defect that clings
to the liquidation ruling.” Devas Multimedia America
Inc. v. Antrix Corp. Ltd., ] 6.49-6.50, No.
200.332.942/01 (The Hague Court of Appeal Dec. 17,
2024), available at https://perma.cc/ KEH8-GR7K. Re-
gardless, there is no basis to affirm based on the In-
dian set-aside decision when that issue has never
been properly raised below, there is no factual record
on that issue, and it has not been fully briefed in this
Court.

Second, Antrix urges this Court to affirm under
the doctrine of forum non conveniens, reasoning that
the courts of India provide a more appropriate forum
for determining whether the arbitral award against
Antrix can be recognized and enforced in the United
States. This issue also provides no basis for affir-
mance, not only because it has not been fully briefed
but also because it is nonsensical. The defense of “fo-
rum non conveniens is not available in proceedings to
confirm a foreign arbitral award because only U.S.
courts can attach foreign commercial assets found
within the United States.” Tatneft v. Ukraine, 21
F.4th 829, 840 (D.C. Cir. 2021).
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Moreover, the district court’s rejection of Antrix’s
forum non conveniens argument is reviewable only for
abuse of discretion. See Carijano v. Occidental Petro-
leum Corp., 643 F.3d 1216, 1224 (9th Cir. 2011). This
Court should not leapfrog appellate review of a fact-
bound, discretionary issue on which it did not grant
review.

CONCLUSION

The judgment of the court of appeals should be re-
versed.
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