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INTEREST OF AMICI CURIAE1

consistent the Founders’ design and intention, and that our 

the home are constitutional and, in fact, essential for 

to this Court’s rational basis review of zoning laws that 

Ashcroft



2

SUMMARY OF ARGUMENT

First, the Framers of the Constitution were not free 
. And, most relevant here, our Founders 

Second, 
is no evidence that the Founders collected erotica or 

Further, there is no evidence that the Founders, such as 

which never raised First Amendment concerns, were 



3

Third, in Miller v. California, 413 U.S. 15, 24 (1973), 

only 

Miller
rational basis review to laws focusing on the effect of 

near-obscene content. The Court ensured that legislators 

For instance, this Court continues to review zoning 

City of Renton v. Playtime 
Theatres, Inc.

Ginsberg v. New York, 390 U.S. 629, 639 (1968). And, in 
Rowan v. U.S. Post Off. Dep’t, 397 U.S. 728, 740 (1970), the 



4

H.B. 1181 receives rational basis review.

Fourth

both 

 

successful romantic attachment and satisfaction with one’s 

Fifth, Petitioners base their entire argument on 
the accusation that the lower court ignored this Court’s 



5

decision in Ashcroft v. ACLU, 542 U.S. 656 (2004)—but 
Ashcroft 

Children’s Online Protection Act (COPA), Ashcroft

Further, the Ashcroft 

numbers or government-issued documents or otherwise 
Id.

the Ashcroft Court ruled, functioned as a burden on 
Id. at 663. But 

that Ashcroft .

Ashcroft
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Ashcroft 

Finally

law only 
content.

ARGUMENT

I. H.B. 1181 Is Consistent With the Original Intent of 
the First Amendment

A. The Founders and Early American Jurists 
Would View H.B. 1181 As a Constitutional and 
Proper Use of State Power.

H.B. 1181 is consistent with the original intent of the 

Natural Rights and 
the First Amendment, 127 YALE L.J. 246, 258-59 (2017). 



7

Pet. Br. at 19, citing Sex and the First 
Amendment, 17 FIRST AMEND. L. REV. 134, 135 (2022), the 

harmful material.

The Framers of the Constitution were not free-

A Legacy 
of Suppression, see LEONARD W. LEV Y, LEGACY OF 
SUPPRESSION: FREEDOM OF SPEECH AND PRESS IN EARLY 
AMERICAN HISTORY (1964), almost all the American 
Founders, even the critics of the Alien and Sedition Acts 
such as James Madison and Thomas Jefferson, believed 

See also LEONARD W. LEVY, JEFFERSON AND CIVIL 
LIBERTIES: THE DARKER SIDE  
. . . it would have been second nature to distinguish 

Originalist 
, 72 SMU 

L. REV. 535, 537-38 (2019). From George Washington 
to Thomas Jefferson, all of the Founders distinguished 

nature. See JOHN LOCKE, TWO TREATISES ON GOVERNMENT 
270-71, 277-78 (Peter Laslett 5th ed., 2019).

The Founders also inherited the views of William 
Blackstone, who in his Commentaries recognized that 

4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF 
ENGLAND *150 (1765). James Wilson, one of the handful 



8

Thomas G. West, Free Speech in the American Founding 
and in Modern Liberalism, 21 SOC. PHIL. AND POL’Y, 

but with decency and truth, 

THE WORKS OF JAMES WILSON 
287 (James DeWitt Andrews ed., 1896 ed.) (emphasis 
added).

Justice James Kent, a leading legal scholar of the era, 
who served as a state legislator and voted for New York 

indictable.” People v. Ruggles, 8 Johns. R. 290 (1811).

2

2. Marcus A. McCorison, Printers and the Law: The Trials 
of Publishing Obscene Libel in Early America, 104 PAPERS OF THE 
BIBLIOGRAPHICAL SOC’Y OF AM. 181, 183 (2010).



9

3 
In 1815, in Commonwealth v. Sharpless

his conviction.4

illustrated edition of Fanny Hill.5

 

6 Congress barred 

7 Soon after, Congress 
See Ch. 258, 17 Stat. 598, 

599 (1873), 18 U.S.C. §§ 1461-1462. The Comstock 

States regulated the transmission of obscene content in 
8 Federal law, starting in 1914, regulated obscene 

Act regulates obscene transmissions on radio and  

3. Id. at 186.

4. Commonwealth v. Sharpless, 2 Serg. & Rawle 91 (Pa. 1815).

5. Commonwealth v. Holmes, 17 Mass. 335 (1821).

Obscenity in 
the Mails: A Comment on Some Problems of Federal Censorship, 
106 U. PA. L. REV. 214, 215 (1957), citing The Tariff Act of 1842, 
5 Stat. 548, 566 (1842).

7. Act of March 3, 1865, ch. 89, § 16, 13 Stat. 507.

8. See, e.g., Taylor v. State, 76 Tex. Crim. 642, 643 (1915).
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television.9

from entering the home.

B. There is No Evidence that the Founders 
Tolerated or Collected Pornography or that 
Such Material Was Common or Tolerated in 
18th Century America.

FREDRICK SEATON 
SIEBERT, FREEDOM OF THE PRESS IN ENGLAND, 1476-1776: 

9. The Radio Act of 1912, Pub. L. No. 62-264, 37 Stat. 302, 

Rivera-Sanchez, The Origins of the Ban on Obscene, Indecent, 
or Profane Language of the Radio Act of 1927, 149 JOURNALISM & 
MASS COMM. MONOGRAPHS 1, 7 (1995). The Radio Act of 1927, ch. 169, 
44 Stat. 1162, 1172-73, which was a federal licensing scheme based 

§ 1464 where it forms 

and television. See Adam Candeub, The Law and Economics of 
Wardrobe Malfunction, 2005 B.Y.U L. REV. 1463, 1479-80.
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THE RISE AND DECLINE OF GOVERNMENT CONTROLS 22-23, 

10 but 

late as 1730 in some areas.11

The Development of the 
Law of Seditious Libel and the Control of the Press, 37 
STANFORD L. REV. 661-765 (1985).

After licensing was abandoned and ecclesiastical 

at Fifty: Reconsidering the Common Law Antecedents 
of American Obscenity Doctrine, 41 J. Marshall L. Rev. 
393, 397-98 (2008). King’s Bench assumed from the 
ecclesiastical courts jurisdiction over offenses against 

in 1663. Id
Id. at 400. The doctrine 

time of the American Founding.

Michael Treadwell, 1695-1995: Some tercentenary thoughts on the 
freedoms of the press, 7 HARVARD LIBRARY BULLETIN 3-5 (1997).

11. JAMES RAVEN, THE BUSINESS OF BOOKS: BOOKSELLERS AND 
THE ENGLISH BOOK TRADE 1450-1850 at 145 (2007).
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Pet. Br. at 18, citing Sex and the First 
Amendment, 17 FIRST AMEND. L. REV. 134, 135 (2022). 
Petitioners assert that American colonial bookstores 

Id. From 

Id. at 18-19.

12 This is 

PETER WAGNER, EROS 
REVIVED: EROTICA OF THE ENLIGHTENMENT IN ENGLAND 
AND AMERICA, 297 

1840s. Judith Giesberg, SEX AND THE CIVIL WAR : SOLDIERS, 
PORNOGRAPHY, AND THE MAKING OF AMERICAN MORALITY 12 
(The Univ. of N.C. Press, 2017).

citing Vern 
L. Bullough, An Early American Sex Manual, Or, Aristotle 
Who?, 7 EARLY AM. LITERATURE

among some of his congregants. He demanded destruction of the 

Hairy Women and Naked Truths: Gender 
and the Politics of Knowledge in Aristotle’s Masterpiece, 60 THE 
WILLIAM AND MARY QUARTERLY 43, 43 (2003).
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 . . . 
 . . . 

WAGNER, supra

L. Martin, A Note on Book Prices, in I A HISTORY OF THE 
BOOK IN AMERICA at 522, 523 (2007), citing B. Franklin, 

England but not the United States.

Rather than cite evidence of a wide distribution 
of obscene or erotic material, Petitioners claim it was 

citing 
GEOFFREY R. STONE, SEX AND THE CONSTITUTION 83 (2017). 

.

, see id, citing 
4 CATALOGUE OF THE LIBRARY OF THOMAS JEFFERSON 433-36, 

Petitioners, for instance, reference Sterne’s Tristram 
Shandy

Tristram Shandy, Sexuality, Morality, and Sensibility, 



14

4 EIGHTEENTH-CENTURY STUDIES, 41 (1970). But, like the 

which Petitioners also cite, and which are rife with sexual 
Tristram Shandy lacks 

Dante’s Inferno. This work has scatological moments, as 

Inferno XVIII, 113-114), but is not obscene.

lacks. 

13 Books such as The Memoirs of a Woman of 
Pleasure Fanny Hill, were in wide circulation in 

14 These books 

Fanny Hill was 
considered obscene in the United States until the mid-

See Memoirs v. Massachusetts, 383 U.S. 
413 (1966).

13. See generally JULIE PEAKMAN, MIGHTY LEWD BOOKS: THE 
DEVELOPMENT OF PORNOGRAPHY IN EIGHTEENTH-CENTURY ENGLAND 

 . . . 

14. See

Fanny Hill until the beginning of the 



15

There is no evidence that the Founders valued 

Thomas Jefferson, did not own material, like Fanny Hill, 
which was considered obscene until 1966.

II. H.B. 1181 Is Consistent With First Amendment 
Doctrine Developed By This Court

A. Even After Miller, this Court Reviews Laws 
Under Rational Basis, Such as H.B. 1181, 
That Target the Effects of and Kids’ Access 
to Obscene Content and Sexually Explicit 
Material.

The Court’s decision in Miller v. California limited the 



16

and (3) whether the work, taken as a whole, lacks serious 

24.

Miller, 

Id. at 34.

Hicklin test, that asked whether a work had a ‘  
. . . 
to such immoral influences, and into whose hands a 

United States v. Bennett, 
24 F. Cas. 1093, 1104 (C.C.S.D.N.Y. 1879) (No. 14,571), 
citing Regina v. Hicklin (L. R., 3 Q. B. 360), the effect of 
the Miller 

15

Hard-Core Pornography: A Proposal 
for A Per Se Rule, 21 U. MICH. J.L. REFORM 255, 271 (1987) (This 

deadlocked and hung juries, and acquittals on material that is 
ATTORNEY GENERAL’S COMM’N ON PORNOGRAPHY, 

U.S. DEP’T OF JUST., FINAL REPORT 367 at 100-01 (1986).
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the Court reviewed on rational basis laws that restricted 

its effects.

For instance, this Court continues to review zoning 

Miller, 

Renton, 475 U.S. 
at 48.

stores would not allow children. In an age where most 

that enters the home.

Ginsberg, 390 U.S. at 
639. These magazines were not obscene but not suitable 
material for minors. Id. at 633. Nonetheless, the Court 

Id. at 639.

These cases demonstrate that the Court looks with 
lenience towards laws aimed at restricting children’s 

in Ginsberg
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In Rowan
rational basis review, a federal law, Title III of the Postal 

U.S.C. § 

 . . . 

Rowan, 397 U.S. at 732. Rejecting that advertisers had 
a right to address children through the mail, the Court 

Id. at 736. The Court 

Id. at 738.

which channels enter the home, members of this Court have 
not 

Denver Area Educ. Telecommunications Consortium, 
Inc. v. F.C.C., 518 U.S. 727 (1996), the Court examined the 



19

Id. at 732.

Undercutting Petitioners’ claim that all restrictions 

Act’s content-based restrictions. Calling these standards, 
id. at 756, the Court said it 

 . . . 
which, . . . 

Id. at 755.

Id. see also Brown 
v. Ent. Merchants Ass’n

 . . . 
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B. The Need for Rational Basis Review for 
Statutes Restricting Secondary Effects of and 
Children’s Access to Pornography.

and content of what children see and hear. At the same 

children’s lives in the United States, with schools and 

decided Reno v. ACLU and Ashcroft. In deciding these 

the-shoulder monitoring abilities.

to know, monitor, or control what their kids view on 

Exploring Trajectories of 



21

Pornography Use Through Adolescence and Emerging 
Adulthood, 55 J. SEX RSCH. 297, 302 (2018). This huge 

has become ever more common on the web. Davis, et al., 
What Behaviors Do Young Heterosexual Australians 
See in Pornography? A Cross-Sectional Study, 55 J. SEX 
RSCH. 310, 317 (2018).

See 
Koletic, et al., Associations between adolescents’ use of 
sexually explicit material and risky sexual behavior: 
A longitudinal assessment, PLoS ONE, 14(6) (2019). 

Rodenhizer & Edwards, The Impacts of Sexual Media 
Exposure on Adolescent and Emerging Adults’ Dating 
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