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had all these contracts. So we don't have any
discovery towards that.

THE COURT: COkay. I guess that's what I
want to focus my question on, is the extent to which
arguments with respect to the pre-19C6 claimants'
claims, regardless whether it's the argument present
in this motion or arguments that were previously
addressed to the Court, were the subject of
discovery.

MR. HERNANDEZ: ©No, not to my knowledge.
It's possible the State may have a different answer,
but with respect to the irrigation district, we
didn't have any discovery. To be candid, your
Honor, we thought this issue was done. We didn't
have to worry about it.

THE COURT: All right. Thank you,

Mr. Hernandez.

Let me turn quickly to the State in
response to that guestion. Does the State have a
different answer, Ms. Franks?

MS. FRANKS: Your Honor, with regard to
pre-1906 claimants, insofar as that is a phrase that
simply means the Boyd estate, there has been no
discovery. But with regard to individuals who might
have assigned their rights to EBID's predecessor in

ELSIE R. PORTER, CCR, RDR TR-
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the 1905 subscriptions, there have been some expert
testimony on that.

THE COURT: On what issue?

MS. FRANKS: Your Honor, the State
believes that testimony is irrelevant, so it's not
clear to us on what issue it was presented to
address.

THE COQURT: Okay. I'll get to you on
that, Mr. Simon, when you come back up.

MR, HERNANDEZ: Your Honor, I can answer
that question. It was in the motion for summary
judgment and the affidavit filed by Mr. Littlefield
when he said those rights, those pre-1906 righﬁs
were extinguished. Everything turned on that
affidavit that he filed and the subsequent reports

on that issue. Were they extinguished or not

extinguished? That 1is what Ms. Barncastle presented

to the Court previously. That's what we thought the
issue was. That's how we proceeded.

THE COURT: Thank you, Mr. Hernandez.

Ms. Franks.

MS. FRANKS: Your Honor, I hope to tie
this off. Because the United States is relying
solely on the Doctrine of Relation Back and not

relying on the existence or non-existence of those

ELSIE R. PORTER, CCR, RDR TR
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pre-1906 rights, it makes no difference to this
proceeding whether they were extinguished or not
extinguished.

THE COURT: Okay. I understand the
poesition of the State.

Mr. Leininger.

MR. LEININGER: Your Honor, with all due
respect, I think what we're deciding here is the
priority date of the project, the United States'
project, for trial. There are different theories
here, but the question is, have we had discovery
with regard to pre-1906's new theory with regard to
tenancy in common, and thereby hooking their claims
to the Rio Grande Dam and Irrigation Company? No,
we haven't.

THE COURT: I understand your position in
that regard. My gquestion was broader than just the
claim about tenants in common, but was with regard
to arguments that Mr. Simon has previously advanced
as well with respect to the pre-1906 claims.

MR. LEININGER: No, your Honor, where we
have gone in this discovery, I agree with both sides
here, is that the existence of diversions prior to
the project and what happened to those diversions to
the extent they're tied to the Rio Grande Dam and

ELSIE R. PORTER, CCR, RDR TR- 72
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Territorial Act of Feb. 26, 1891
(Transcribed)

AN ACT TO PROVIDE A METHOD FOR ESTAB-
LISHING THE RIGHTS OF APPROPRIATION OF
WATER FOR DITCHES, CANALS, OR FEEDERS
FOR RESERVOIRS AND ACEQUIAS REGISTRA-
TION OF ALL HEREAFTER MADE, CHANGED
OR ENLARGED. H.B.113; Approved February 26,
1891.

Be it enacted by the Legislature Assembly of the
Territory of New Mexico

Section 1. That every person, association or corpo-
ration hereafter constructing or enlarging any ditch,
canal or feeder for reservoir, and taking water from
any natural stream, shall within thirty days after
the commencement of such construction, change, or
enlargement, file and cause to be recorded in the of-
fice of probate clerk of the county in which such ditch,
canal or feeder as situated, a sworn statement in
writing, showing the name of such ditch, canal or
feeder, both in width and depth, the carrying capaci-
ty in inches, the description of the line thereof, the
time when the work was commenced, the name or
names of the owners thereof, together with a map
showing the route thereof, the legal subdivisions of
the land, if on surveyed lands, with proper corners
and distances, and in case of an enlargement or
change the depth and width, also the carrying capac-
ity of the ditch so enlarged or changed, and the in-
creased capacity of the same thereby occasioned, and
the time when such change of enlargement was

A-33



commenced, and no priority of right for any purpose
shall attach to any such construction, change or en-
largement until such record is made.

Section 2, A copy of such sworn statement duly cer-
tified by the probate clerk of the county where such
record is made shall be admitted as prima facie evi-
dence of such appropriation of water in all the courts
of this Territory: Provided, That the provisions of
this act shall not affect any existing vested rights or
any public acequia or ditch used for the public, and
the canals, ditches or acequias authorized by this
act to be constructed shall be completed within five
years from the time work shall be commenced on the
same,

Section 3. All acts and parts of acts in conflict with

this act are hereby repealed, and this act shall take
effect and be in force and after its passage.
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“Meeting of the Ditch People”
Rio Grande Republican (Dec. 24, 1897)

(Transcribed)

At the meeting of the commissioners of the Dona
Ana, Las Cruces and Mesilla acequias and the repre-
sentatives of the Rio Grande Dam and Irrigation
Company, Kevin W, Johns and Dr. John M Lair, the
Rio Grande Dam and Irrigation Company agreed to
the following. They will go ahead and finish the Sel-
den weir dam, and canal and connect with the three
above mentioned ditches. They will take care of all of
the canals, ditches and main laterals and put the
water on each man's land at a cost of $1.50 per acre.
This they claim; will cost them $80,000. They also
agree to give to the people of the Mesilla Valley,
their weir dam, canals and all other interests in the
valley at the end of three years if by that time they
have not built the Elephant Butte reservoir, and give
us a permanent supply of water. The Las Cruces,
Dona Ana and Mesilla Commissioners agree to all
the above, except that instead of the $1.50 per acre,
they agree to pay the company $1.00 per acre. The
representatives of the English company, have no au-
thority to allow the $1.00 per acre rate, but will cable
to London for instructions. If the London people ac-
cept the $1.00 per acre rate, the commissioners of
the three ditches will give the people of the valley,
who own the water rights and acequias a vote on the
subject.
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FIGURE 7: Irrigable Lands below Elephant Butte, 1903-1904, Part 1. Source: U.S.
Reclamation Service Map, Copy from Herbert Yeo, “Report on Irrigation in the Rio

Grande Basin . ., 1907, 1920, 1928,” Vol. 3, New Mexico State Records Center and
Archives, Santa Fe, New Mexico.
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FIGURE 8: Irrigable Lands below Elephant Batte, 1903-1904, Part 2. Source: U.S.
Reclamation Service Map, Copy from Herbert Yeo, “Report on Irrigation in the Rio

Grande Basin . . . 1907, 1920, 1928,” Vol. 3, New Mexico State Records Center and
Archives, Santa Fe, New Mexico.
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This oause com:ng on to be hearﬁfuponfthe'mction of ths United Sua

by 1ts Uhited States Attorney for tha Territory of New Mexlco, W. B,

"' .‘.«--'-'- Jm

-C 1lders Esq., praying that the decrae entered in'this cause on the let
éy of Mhy, A. D. 1903 may be mod¢fied and amended and the Court having M
granted leave for the filing or sueh petition and urdered that said decree
maj‘be modiried and amended as . prayed for; and 1t appearing tc the Court
‘Ehat a supplemental bill was rilad herein, by its leava, pn the. seventh
.ﬁay of April A D. 1903 and that copies of.the said supplemental bill

were serveﬁ more than thirty days past upon the attorneys or record or

- AT,

the defendants in said cause,‘and it rur@her appearing rrcm the certiricate

"of the cleﬁk or said Gourt that no demurrer,‘answer or, othar pleading has
-i‘ﬁeen riled to said supplemental bill b&rgﬁe'defléh;;tﬁ in said cause, and
jj:tﬁé Cnurt being fully informed in thehﬁieﬁises,‘the Gourt does rind th_t

',the.allegaxions or said supplemental hill aréncugéééséd and are ture, aﬂ*

further especially flnds that the articles of incorporation and the ma
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survey of the reservolr or the derenddnt corporation, the Pio arande Dam
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ﬂﬁ& Irrigation Companv were riled with thg éecretanonf the Interlor prior
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oithe twenty -sixth day o:fhune, A D. 1897,ra d were prior to Buid dzte kﬁ
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andllt;further finds that ike

approved by the Secratary of the Interior;

2 said derendants have not completed its said reaervoir or said dltcﬁ, or
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any section ther-of wlthin five yeara arter fhe Iocation of the s

i~

™ =
- =

'tl

servoir and its Said dltch llne, or within five years after the 2
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or the same by the Secretarv of the Interior, and the Gourt furiner find
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that five rears s*nce the riling and approval of the said articles =7
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incorporaticn, proof of organization, maps and surveys of the said r
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voir and ditch line of the saiddefendants had long since lapsed rricr c

he Piling of *he said supplemental Hill and that the dsfendants 122 ==
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.Y?Iurtber especiallv finds that the articleslof 1ncorporation and the map

-:isurvey of the reservoir or the derendant corporation, the Rlo Grande Dem

 :and Irrlgation Companv were filed with the Secretary of the Interior
.iprior to the twenty-sixth daJ of June, A Pis 1897 and were prior to said

f} _date approved by the Secretary of the Interior, and it further flnds that
Jfg}the said derendants have not completed its aald reservozr or sald dltch

“Q;ﬁor any section thereor within five years after ﬁbe location of the sald

reservoir and its said ditch line, or within rive years arter the approval
or the same hv the Secretary of the Interior, and’ tha Gourt further finda
g ”?that rive years sincﬂ the filing and*approval of the said artlclas of in=-

f:;ﬁcorporation; proof of organlzaulon, maps and surveyg o:“the sald reservcir

--raservoir a.ny part or section of the same. "":

Wl 2L — Attt il R

BDERED ADJUDGEm AXD DﬁCREED by the Court that the rights of ths

ch

4fsaid derendants, or either of them, to construct and complete, the said
-ﬁ;reservoir and said ditch or any part thereof under and by virtua ¢f the
said Act of Gongress of March 3 1901 be and the same are heret" declared
to be forfelted. ~ - .y oL -
| It is further ofdéred :;ﬁjudgéd ;hd}iecreed by the Court by
 of the premises tbat an inaunction be, and the same 'is hereby granied
-'against the saidciefenddnts, enaclning them rrom construc,lnL or atiemnt
ins to construct the sald reservoir, or any part therecf, and that i
same be made perpetual, E : :A—38 e
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urvey of the réservqir of. the defendant corporation, the Rio Grande Zz=
?}ﬁnd Irrigation Company, were filed with the Secretary of the Interior
prior to the twenty-8ixth day of June, A.D, 1897, and were prior to saic
date approved by thg Sgcretary of the Interior; _andrit further finds tiza:
the said defendants have not completed its said regervoir or saild ditch,

/,..

orhgny Bection thereof within five years after the-lopation of the said
reservoir and its said ditch line, or within five yearé arier.the approval
of the:same_by theASeqretary of the Interior; and. the Court further finds
that f;ve years since the filing and. approval, of the sald articles of in=-
corporation, proof of organization, maps and surveys of, the sald reservoir
and ditch line of.phe gaiddefendants had long since lapsed prior to the
filing ofi the said'supplemgntal bill aﬁ& that the defendants had not com=-
plied with the reyuirements of the Act of Congress, approved March 3, 1901,
under which the same were filed but has failed to construct cr complete
vithin the period of five vears after the location of the said canal eand
reservoir‘zfj part ?E.iiiﬁiﬂ? of the same.

2ﬂauﬁ§5FRED, ADJUDGED AND DECEEFD by the Court that the rights of the
said defendants, or eitherfgff;hemT~i. gstruct and complete, the said
reservoir and said ditch, or any parta;z:f;€3:>under and by virtue cf ===
gald Act of Congress of March 3, 19201, be and the same are hereby declzrsd
/to be forfeited. ,!

I

It is further ordered, adjudged and d ecreed by the Court by rzzscn

of the premises that an injunction be, and the same 1s hereby gra-mz:=2
against the said;iefendants;-enjcining them from constructing cr zztengpi-

ing to construct the said reservoir, or any part thereof, and {iz: t=z=z
game be made perpetual,

It is further ordered, adjudged.and decreed by the Court trhz: zt:ze
pleintiff have and recover from the said d efendants 1ts costs <o Te <sxed
and that execution issue therefor. A _39
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Sants Yo, ey Uexies,
: ‘ , Fobruary 21, 1s08,

Hori. B. A. Hitehwock, -

Beoretary of the Interior,
., Weshingtonm, D. &,

vear Sirie

LReferring to & leifer addreszed o you by the :rﬁ,@tiﬂr

Commivsiocn of Hew Hmno, 1n refarsnce to what is knewn as "!.'h.

Terriiory and tefore the PBupreme cpurt of the Usnited States for
Lumotize -f:euuhiﬂ; .the_qn.gstign'o.f thy Inr.tph.‘l:lliy af the Rie
trande Eiver in Hew ferico, T am dirested by the Commission at
a r:aatin_: Zerect just aijourned i further eall yeur Qttnuon

in this cennection fo txe Joilowingis

That ws the de: enua.rt in that case bad nerer Mﬂi‘tﬂ any

waier ri it or waier J.ntereat by approprhth§ from the Hip ur;ndo

= '.J. ol .er.y built, i-e.;ov, tlhe proposed d.al site,a diverting .

—————
dar to vs used ul sometime in connection with the largsr preposi-

tion = ir event of its construction - and as ne divergion. of water

Wiy made , the 3e.‘ermn.t simply acquiring a !'itm..l‘" slts by
vomplying wit: Yie United States Law of March 3,» 1891, by filing
saps in the Interior Department (wnich maps were filed 711! 1898}
2ui the infuzmetion wiich had been originelly granted in the dhse
tbeoen dissolved and no work or operatisns of &ny kind in
GL: vaild dam or reserveir site, of Elerkga proposis

venneelinn o

Yiep having teen Jouec or aitempted by the defwndant féj";& perigd

LTI ¢
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greatar than flva years, the Bomiasion sugzesis that posaibly

theqhhﬁle quaatdan ¢f the !Elaphant Bpite! dam cage might be
- setiled by a uannollation of the mlp'h%rotofore filed and approved

‘-md"' e Mt £ Maroh s, 1891, and all rights - which may have -
hcen ﬁuquirad by reason of Filing such mep wforfeited. -
-Respeptfully,
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: L P Gommission of ?rrigatiqn of New Mexico,

“ .

-
T

FES I

i
=

fe a.",',"l Fa é

o~

g



lir. Herbert Davries
Barsau” of Reclamation,
Dapartment of the Interio
Rl Paso,; -Texas

Dear S3ir:

Ty

Harch 23, .1927

Rav

APplicatwons Hoa. B & 9 .
United States of Americe, .
Applicant.

QF?licatian No. 8 appea“a as being filad in this office on or’

. about January 25, 1905.

This appiication i

"to appropriats waters

of tha Rio Orande and includas the Elenhaat Butte Frojscti. T};;

v appears that this application was nevsr taken up for approval
by the State Buginesr, although what purports to be a prooi of com—

plation of works was filsd under said application on September 7, 1917

The Tiling of this proof of completion of works aprears as haing tha
only -step.taken by this applicant toward comnlying with the laws of -

the State of New Mexico and the rules of this office toward the com—

. pletion of applications to apsropriate the waters of this State.

Ths only sXceptioun under ths laws of this State %

to the regula—. .

tions sad reguiremeants to appropriate the waters of this State ars .
the Codification of 1915 of the laws

-canta;nad in Ssetionr 5699

of New Hexico. As I view-this

saction, after the United States has
filed its aprlication with plans and specifications as provided there-

in they are reguired to follow the laws of this State and the rules

of this office relatlive to the complebion of said eppl

ication, and

their application is treated the same as onae filed by any private
individual. I am unable to find any other proviszions in the laws of -
“this State or in the rules of this office,; giving this office the -
right %o take any other pusitiun relative tu applicat*nne filed bj

the United States.

Applicetion No. 9 to appropriate waters of the Hondo River also "

stands in the same status in this office, there having been no further
stans taken under saild application othar than the filing of the same.

As I understand ths noswtien of tha fnited States reslative to

'uppliCationq filed in the State of #ew !
of this State, they do not recogniz® any right of
this of'fice to reguire them to

Ex.
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March 23, 1927

‘besen filéd, but I émulci aprreciate a letter from you explaining

vised in the pramlaea.

Very truly yours,

K/M | STATE ENGIHBER

. ‘ ' b | hereby " certify  that thns
A 5 instrument is a true and correct
copy of the original which is on
Tile in the office of the State

Engineer of New Msxico,”
Witnass my hand and official seal

t]-“s 12th day of .Iuly
A.D, 5B 2005~

John R. D'Antonio, Jr., P.E.

State Engineer e
By M@%‘ R
Water Rights Division °

T3SV AISIACASTSIISTSISS S -

your position in this matter so thls office can ’ba I‘ullJ ad—
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STATE OF NEW MEXICO
OFFICE OF THE STATE ENGINEER

John R. " Antonio, Jr. P.E. LITIGATION & ADJUDICATION Mailing Address:
State Engineer PROGRAM P.O. Box 25102
130 South Capitol Santa Fe, NM 87504-5102
DL Sanders Santa Fe, New Mexico 87501 Tetephone: (505) 827-6150
Chief Counsel Fax: (505) 327-4200

June 24, 2010

Via First Class Mail and Facsimile
505-246-2232

Mr. William M. Turner
1527 Granite Street, NW
Albuquerque, NM 87102

Re: Response to Request for [nspection of Public Records
Dear Mr. Turner:

This letter is an additional response to your requests, dated January 26, 2010 and February 18,
2010, to inspect public records for “Application 8" and “permit 8.” All records of the Office of
the State Engineer relating to your requests have been produced. This Office possesses no
further records, including "Application 8” or “permit 8,” that are responsive to your request for
inspection of public records,
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IN THE UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff,

V. Civ. No. 97-803 JP/RLP

ELEPHANT BUTTE IRRIGATION DISTRICT,
EL PASO COUNTY WATER IMPROVEMENT
DISTRICT NO. 1, HUDSPETH COUNTY
CONSERVATION and RECLAMATION
DISTRICT NO. 1, CITY OF EL PASO,
CITY OF LAS CRUCES, NEW MEXICO STATE
UNIVERSITY, STAHMANN FARMS, INC.,
STATE OF NEW MEXICO ex rel. STATE ENGINEER,

Defendants.

ORDER

The Court held a hearing on August 15, 2002 to determine whether to dismiss or stay this
case.

IT IS ORDERED that this case is hereby stayed.

IT IS FURTHER ORDERED that there is no reason at this time to maintain the file as an
open one for statistical purposes, and the Clerk is hereby instructed to submit a JS-6 Form to the
Administrative Office.

IT IS FURTHER ORDERED that should further proceedings become necessary or
desirable during the pendency of the water adjudications in New Mexico and Texas, any party may

initiate proceedings as though the case had not been closed for administrative purposes.

. 5
F UNITED STATES DISTRICT JUDGE
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QOctober Q ’1924.

Hon. Herbert Hoover,
Secretary of Commerce,
Washington, D.C.

My Dear Secretary Hoover: In Re: Rig Grande Commissiof.

: I just talked with Commissioner Seth of
New Mexico by long distance in re the Rio Grande matter and
particularly my letter to Governor Neff, suggesting the appoint-
mwnt of a Commissioner for Texas. He informs methat the
Governor Neff letter was inspired by people at EI Paso; that
it Was issued immediztely after wvisit by Gov. Neff at that
point and that it is the natural result of the conduct of the
engineers of the Bureau of Reclamatidén to which I will later
refer, He believes that it would be useless for us to go
to Texas to confer with the Governor, believing that the
Governor is prompted entirely by the E1 Paso people who have
conceived the idea of blocking the whole program and he informs
me that they are threatening the New Mexico water consumers
under the Elephant Butte project, saying that they will kold
the New Mexico people responsible for any compact entered into
which involves the water supply of the Elephant Butte project,
vihich project in turn irrigates lands above and belowm EL Paso.

Cormissioner Seth is of opinion that it would be ad-
visable for us to meet you at some convenient point for the
vurpose of conference over this situation. He suggests that
you may be coming to some middle western point on othexr busi-

ness and that we might meet you there. If this is not convenient

he believes that we had bettergo to Washington znd confer with

you there although he prefers to aveid so long a trip if other
arrangements can be mades

The Rio Grande situation mey be outlined as follows:
In 1896, pursuant to request by the State Department,

the Department of the Interior entered a general order prevent-
ing any further construction of irrigation works above Elpaso

(by denial of rights of way over public lands) until a treaty could

be concluded hetween the United States and Mexico providing for

the equitable distribution of the water of the Rio Grande between
the two nationss
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Hone Herbert Hoover #2.

The State Department called upon the Attorney Genersal
for an opinion regarding the right of Mexico to.insist uvpon
a preferred right to the use of the waters of - the river. under
‘the theory of prior appropriation bybeneficial use on the lands
near EL Pasos. Attorney General Judson Harmon replied im an,

‘éxhaustive. opinioniin- whlch he reviewed the international. law

and ‘concluded that the-United States was under no legal .obli-

'gation to regpect any claims of Mexico and that the matter

was to be determined as one of pollcy. (Opinions Atty. Gen'l
XXI, p. 289 5.'“" - 2 e

= Lands im Texaa and belco whlch may be served from the
Rio urande congisteof -a comparatively narrow strip from E1l
Paso to Fort Quitman at which point the river enters a canon
and there remains for hundreds of miles; receiving contributions
from the Conchas (from Mexico) and the Pecoa and other streams

l(from the United States)s

In 1906 Secretary Root concluded a treaiy w1th thico

by which the United States obligated itself to build a reser-

voir in New Mexico and to deliver to the Mexican ditches near
El Paso 60,000 acre feet:.per annum, with a provision that
full del1very of -this amount should be excused in years of
extrempe drought. . : P g ; o

. The. treaty also releaaea the Unlted Statea from.all
other claims (by Mexico) to. the.remainder of the waters of
the Rio Grande at all points zhove Fort Quitman.

Eollowing the negotlatlon of thlﬂ treatx, the Recla-

'mation Service constructed. the reservoir with Reclemation

funds, with the: exception of $1,000,000 appropriated by
Congress. Surveys were commenced in 1907 and the reservoir
was completed several years thereafter, The project ahsorued
all of the old valley ditches between the reservoir. and

Fort Quitman and included new lands within its boundaries.

It may be genermlly stated that the Elephant Butte
project includes all lands from the reserveir in New Mexico
to Fort Hancock, Texas, and not further than Fort Quitman.

Any compact between the States of Colorado and New
Mexico necessarily would consider and protect a2ll uses of
water under the Elephant Butte reservoir, including alk lands
between the reservoir and Fort Guitman, irrespective of whether
or not Texas is a party to the compacte This would rgpult from
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Hon, Herbert Hoover #7. g

I have realized from the outset that the situation
presents some embarrassment but have felt that the hearty
support given the undertaking bty Secretary Work would so re=
flect itself in the attitude of the subordinates of the
Burezu of Reclamation that the co-operation of Texas would
be the natural result. Such a resgult is still attainable
but only through the most positive and direct action by
Director Mead and his subordinatese

I regret the length of this commuﬁication but feel
that a full presentation of the facts is necessary,

Respectfully yours,

Delph He Carpénter
Commissioner for Colorado.

CsCs to Secretary Work,
C+Cs» to Com. J.0.Seth
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