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of 1884 (reply. p. 37). Nevertheless, the specific authority of the suzerain power
was materially changed, and under the 1884 Convention it is plain that Great
Britain as suzerain, reserved only a qualified control over the relations of the
South African Republic with foreign powers. The Republic agreed to conclude
no “‘treaty or engagement” with any State or nation other than the Orange
Free State, without the approval of Great Britain, but such approval was to be
taken for granted if the latter did not give notice that the treaty was in conflict
with British interests within six months after it was brought to the attention of
Her Majesty’s Government. Nowhere is there any clause indicating that Great
Britain had anv right to intercst herself in the internal administration of the
country, legislative. executive or judicial; nor is there any evidence that Great
Britain ever did undertake to interfere in this way. Indeed, the only remedy
which Great Britain ever had for maladministration affecting British subjects
and those of other Powers residing in the South African Republic was, as the
event proved, the resort 1o war. If there had been no South African war, we
hold that the United States Government would bave been obliged to take
up Brown's claim with the Government of the Republic and that there would
have been no ground for bringing it to the attention of Great Britain. The
relation of suzerain did not operate 10 render Great Britain liable for the acts
complained of.

Now, therefore:

The decision of the Tribunal is that the claim of the United States Govern-
ment be disallowed.

RIO GRANDE IRRIGATION AND LAND COMPANY, LIMITED
(GREAT BRITAIN) 2. UNITED STATES

(November 28. 1923. Pages 396-346.)

PreELiMINARY MoTion: PRocEpURE.—JurisDicTion: Powsr oF TRIBUNAL
T0 DecoE oN Own—.—ApPLICARLE Law, INTERPRETATION OF MUNICIPAL
Law.—Private INTEREST 1 CLaM. —PresentaTionN oF Oram: PROGEDURE.
Lease on May 30, 1896. by American company to English company of
irrigation undertaking in New Mexico. Preliminary inotion to dismiss claim
for absence of British interest and breach of rules of procedure in presentation
of case. British objection that no written application made for motion and
no written agreement existed between Agents. Held that Tribunai has
inherent power, and indeed duty, to entertain and, in proper cases, to raise
for itself preliminary points going to its jurisdiction. Held also that according
to applicable American law lease of undertaking not valid and that English
company possesses no interest on which claim can be founded. Held further
that defects in British memorial not such as to furnish adequate ground for
preliminary motion. Claim disallowed.

Cross-references: Am. J. Int. Law. vol. 19 (1925). pp. 206-214; Annual Digest,

1923-1924. pp. 180-183,
Bibliography: Nielsen, pp. 332-335.
This is a claim preferred by His Britannic Majesty’s Government on behalf

of the Rio Grande Irrigation and Land Company, Limited, and founded

upon an alleged denial of real property rights.

10
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As will presently appear, this opinion is not concerned with the merits of
the claim itself inasmuch as, in the view of the Tribunal, the Government of
the United States of America is entitled to succeed on the preliminary point,
relating to the jurisdiction of the Tribunal to entertain the claim at all.

It is necessary, however, to state in some detail the facts out of which the
claim arises.

In the year 1893, a corporation entitled the Rio Grande Dam and Irrigation
Company (hereinafter called the “American company”) was formed under
the laws of the territory of New Mexico with a capital stock of $5 million in
shares of $100 each. for the purpose. irfer alia. of constructing a damacross
the Rio Grande River and impounding its waters for irrigation purposes. The
dam was to be constructed at Flephant Butte, a point in Sierra County, New
Mexico. about 120 miles above the city of El Paso, and all the concessions.
rights and privileges necessary to the effective equipment of the undertaking
as an irrigation enterprise were legally acquired by the company aforesaid.
The term of the company’s existence was forty-seven vears. By virtue of a
Federal Act of March 3, 1891, in case of an undertaking of this character. an
approval and confinmation by the Seeretary of the Department of the Interior
was necessary. That approval and confirmation was given on February 1.
1895 (memorial, p. 51). By section 20 of that Act it is provided as follows:

“Proyided, that if any section of said canal, or ditch. shall not be completed
within five vears after the location of said section. the rights herein granted
shall be forfeited as to any uncompleted section of said canal, ditch, or reservoir.
to the extent that the same is not completed at the date of the forfeiture”
(U.S. answer, app-, p. 129).

In October, 1895, the Rio Grande Irrigation and Land Company, Limited
(hereinafier called the “‘English company’), on whose behalf this claim is
preferred. was incorporated in England. for the purpose of financing the
American company in consideration of the transfer of the whole undertaking
of the American company. Its capital was £ 500,000, consisting of £ 100,000
8 9, curnulative preference shares of £ 1 each, and 4 400,000 ordinary shares
of £ | each. There was also an authorized issue of 2,000 first mortgage debentures
of £ 50 each bearing interest at 5 % These debentures were secured on the
undertaking and property of the company under a trust deed which was
executed on August 28, 1896, and which conferred upon the National Safe
Deposit Company, Limited, as trustee for the debenture-holders, a power of
sale in the event, inler alia, of the company's going into liquidation, and empower-
ed the trustee in such an event on request made, o appoint a receiver (section
10). Debentures were issued to the value of over £ 40,000, though the precise
figure is uncertain. There was also an issue of preference shares to the value
of £ 30,500.

The following were the arrangements made between the American and
the English companies:

By an agreement dated March 27, 1896 (reply. p. 17), the American company
agreed ro lease to the English company:

“All the said concession of the American company and all the rights and
privileges held or enjoyed by the American company therewith or thereunder
as from the date hereof . . .”" {reply. p. 17).
for the aforesaid term of 47 years, less three days. The American company
covenanted to transfer to and vest in the English company: (a) “All the
undertaking of the American company, now capable of being validly trans-
ferred to the English company; (5) “The benefit and obligation of certain
contracts relating to the acquisition of land, water rights, water rents and water
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supply which the American company had made with local landowners and
municipalities.”

The price to be paid, on completion, by the English company was 300,000
fully paid ordinary shares in the English company and { 26,500 in cash.

By an agreement dated May 30, 1896, between the two companies, Nathan
E. Boyd, an American citizen and the promoter of the whole enterprise, and
R. Chetham Strode were appointed the American company’s nominees to
receive the 300,000 ordinary shares on its behalf (reply, p. 23); while the
payment of £ 25,600 in cash was subsequently altered by an agreement of
May 31, 1896, between the two companies, to £ 19.450 in debentures and
£ 7,050 in cash (U.S, additional evidence, p. 1).

To revert to the agreement of March 27. 1896. in execution of a power
created by paragraph 7 thereof, Dr. Nathan E. Boyd was nominated by the
American company a director of the English company; and by paragraph 11
it was provided:

*11. The American company shall continue its existence and shall act as
the agent of the English company and shall comply with all instructions of
the English company or its directors from time to time and shall if requested so
to do by the English company hold all or any of the premises hereby agreed
to be sold in trust for the English company or as it may from time to time
direct”’ (reply, p. 22).

The arrangements between the companies were completed by an indenture
dated May 30. 1896. which witnesses that the American company, in consider-
ation of a yearly rent of $1 and certain covenants to be performed by the English
company, “has leased, demised, and to farm. let, and full liberty given to
enjoy and exercise” (U.S. answer, app., p. 633), to the English company the
whole of its irrigation undertaking, as therein particularly described:

“To have and hold . . . from the first day of June. one thousand, eight hundred
and ninety-six, for and during and until the full end and term of forty-seven
years thence next ensuing and fully to be completed and ended™ (U.S. answer,
app., p. 657).

The English company also acquired the control of the whole of the capital
stock of the American company.

There is ample evidence in the minute book of the directors of the English
company that, from an early moment in the existence of that company, its
directors had felt anxiety as to the validity of the lease from the American
company, in view of the alien laws of the United States. In January, 1896,
Mr. Newton Crane, a distinguished American counsel. practising at the English
bar, was consulted on the point; anid expressed the opinion that the English
company:

... "may hold canals by leasehold within the territory of New Mexico
and State of Texas, and take over absolutely the franchises and powers granted
by the United States and the Territory of New Mexico and the State of Texas".

Mr. Hawkins, however, a local attorney in New Mexico, differed; and, this
fact being brought to his notice Mr. Newton Crane, in an opinion dated
November 18, 1896, while asserting the view that a lease was, both by American
and English law, personal property and not an mterest in real property,
advised that it might be wise, in view of possible local hostility, to form another
company in West Virginia, to which the stock of the American company should
be transferred. the English company becoming the holder of all the stock in
the West Virginia company: but that. in other respects. all arrangements
should remain as they were. This advice was followed; and in April, 1897,
a company entitled the Rio Grande Investment Company was incorporated
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in West Virginia, to which the American company’s stock was transferred as
consideration for $1 million worth of stock fully paid of the Rio Grande Invest-
ment Company, of which stock the English company became the holder
(reply. n. 13; reply. p. 50; Enelish company’s minute book, meeting of Fridav,
April 30, 1897). ’ '

It has been discussed before us whether the undertaking as well as the stock
of the American company was transferred to the Rio Grande Investment
Company. There is evidence both ways, bul in our view. the point is. for our
present purpose, immaterial.

For some time. going back to a date anterior to the formaiion of the American
company, there had been complaints made by the Mexican to the United
States Government in respect ofp the depletion of the flow in the lower portion
of the Rio Grande. owing, as it was alleged, to the interception of its waters for
irrigation purposes in Colorado and New Mexico. Commissions of inquiry
had been held, and as early as 1890. a suggestion was put forward by Colonel
Anson Mills and other engineers that the United States should construct a
dam near El Paso. The Elephant Butte enterprise brought this question to
a point; it being alleged that the construction of the Elephant Butte dam would
make a supply of water adequate for the needs of Mexico impossible.

The jurisdiction over navigable rivers in the United States is vested in the
Secretary of War; and proceedings by the Attorncy-General may be taken,
if so advised, to prevent the diminution of the navigability of such rivers (sce
Act, September 19, 1890, c. 907; and Act, July 13, 1892, c. 158. printed at
pages 155 and 129 of the U.S. answer, appendix).

The federal authorities, having satisfied themselves that the Rio Grande
below EI Paso was, for some considerable distance, navigable, in May, 1897,
brought a suit in the District Court of New Mexico to obtain an injunction
against the Rio Grande Dam and Irrigation Company with a view to preventing
the construction of the dam at Elephant Butte, on the ground that it would
obstruct and diminish the navigability of the Rio Grande. The record was
amended by the addition of the English company as co-defendants. The suit
was dismissed by the District Court; the dismissal was affirmed by the Supreme
Courl of New Mexico; but the Supreme Court of the United States. on appeal,
reversed that judgment, and remitted the matter to the Court of New Mexico
for inquiry as to whether the defendants’ dam would dimminish the navigability
of the Rio Grande within the limits of present pavigability. The inquiry was
made, and the suit was again dismissed by both the courts of New Mexico;
but, on appeal, was again remitted by the Supreme Court of the United
States, for the purpose of the same inquiry. At this juncture. in April. 1903,
leave was given by the District Court of New Mexico Lo the United States
to file a supplemental complaint, praying thart the rights of the American com-
pany relating to the Elephant Butte undertaking might be forfeited. on the
ground that the work had not been completed within five years afier the
location of the section as required by section 20 of the Act of March 3, 1891,
c. 361 (U.S. answer, app., pp. 74, 93, and 129). The supplemental complaint
was served on the attorney of the American company but no appearance within
the appointed time was entered thereto. A decree of forfeiture was granted
by the District Court, and was affirmed both by the Supreme Court of New
Mexico, and, in December, 1909, by the Supreme Court of the United States
(U.S. answer, app., pp. 74-92).

The complaint of His Britannic Majesty’'s Government, as put forward
in the reply, is that these proceedings were oporessively and indirectly launched
and prosecuted with other than their avowed object; and that:

“The real purpose of the litigation appears to have been to defeat the Com-
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pany’s schemne and it is the initiation and relentless prosecution of the suit of
which His Majesty’s Government complain” (reply, p. 4).

More than nine years before the conclusion of this litigation namely, in
April, 1900. the English company had gone into liquidation (reply. p. 26).

"On May 3, 1900, Dr. Nathan E. Boyd was appointed receivet for the deben-
ture holders (rcp]y p- 43); and on May 4, 1900, the liquidator of the company
sold the equily of redemption in ail the company’s undertaking, assets and
rights to the receiver (reply, p. 49), the debenture holders, thereupon, becormnq
the owners of cverythmq belonging to the company.

The only remaining facts. relevant to the point of jurisdiction which we ha.ve
now to decide are connected with Lhe presentation of this case during this
session before the Tribunal.

On Friday, November 9. 1923, the British Agent applied for leave to file a
reply. This application was opposed by the United States Agent, broadly,
on the ground, that, having regard to the history of the case, the rules of
procedure, and the defective character of the memorial. s0 voluminous a
docurmnent should not be admitted at so late 2 moment. After some discussion,
having regard to the desire of both governments to have the case disposed of,
it was agreed that the case should proceed, the reply being admitted, and both
sides being at liberty to file aclditional evidence. Later, on the same day, the
following conversation took place between the Tribunal and the Agents on
both sides (transcript of record, 17th sitting, n. 23):

“The Umpire: ... Mr. Nielsen. you want to present some observations
about a preliminary motion, is not that so?

“Nr. Nigrsen: I want to present a motion that this claim should be dismissed
because of the manner in which it is presented, and because there is no showing
of any British interest in it, I mentioned one individual whom we have always
regarded as the real claimant.

“The UmPire: In the circumstances Mr. Nielsea will explain or deliver up
that motion, and then Sir Cecil Hurst will answer.

“Mr. Nigisen: I shall ask Mr. Dennis to argue that motion. if it pleases.

“The Umpire: Mr. Dennis will deliver that motion and then you will give
your answer on the motion, Sir Cecil Hurst.

*Sir Cecil HursT: A reply will certainly be made on behaif of His Britannic
Majesty’s Government.”

The motion to dismiss the claim was filed on that day by the United States
Agent. Broadly, it raised two points: (1) the absence of British interest in the
claim; (2) the breach of the Rules of Procedure in the presentation of the case.

On Monday, November 12, 1923, the British Agent wrote a letter to the
United States Agent giving notice that he intended to argue that a preliminary
motion of this character was not contemplated or provided by the rules or
any of the instruments controlling the Tribunal. This point was in fact taken
by the British Agent at the end of his arqument made in reply to the motion,
when, he further argued that, if such a motion was provided for anywhere,
on the proper construction of rules 31. 37, and 38. application for leave to make
it must be in writing, and that there had been no such application in writing;
and further. that, while under the rules and the exchange of notes read together,
an agreement in writing between the Agents, in sucl case, was necessary,
here there was no such agreement. nor, indeed, any agreement at all.

To these arguments there is, in the opinion of the Tribunal, one conclusive
answer, Whalever be the proper construction of the instruments controlling the
Tribunal or of the rules of procedure. there is inherent in this and every legal
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Tribunal a power. and indeed a duty. to entertain, and. in proper cases, to
raise for themselves, preliminary points going to their jurisdiction to entertain
the claim. Such a power is inseparable from and indispensable to the proper
condyct of business. This principle has been taid down and aporoved as apolic-
able to international arbitral tribunals (see Ralston’s International Arbitral
Law and Procedure. pp. 21 ef seg). In our opinion, this power can only be taken
away by a provision framed for that express purpose. There is no such provision
here. On the contrary, by article 73 of chapter IIT of The Hague Convention,
1807, which, by virtue of article 4 of the trealy creating this commission, is
applicable to the proceedings of this cornmission. 1L is declared :

“The tribunal is authorized to declare its competence in interpreting the
comproms as well as the other acts and documents which may be invoked. and
in applying the principles of law.”

The question, therefore. which we have to decide is this: whatever our
opinion may be as to the forfeiture of the American company's rights by the
courts of the United States. does the Enelish company possess the interest
necessary to support this claim?

Clearly. the debenture holders. in this respect. are in no better position than
their debtors, the English company, through whom they claim.

To answer this question, it is necessary to consider carefully the provisions
of the United States Alien Law, Act of March 3. 1887, c. 340 (U.S. answer.
app., p. 122); it being United States law which is decisive of the validity of
this leave. This point, it may be observed. is raised on the face of the record.

The following are the material sections of the Act aforesaid:

1. That it shall be unlawfu! for any person or persons not citizens of the
United States, or who have not lawfully declared their intention Lo become
such citizens. or for any corporation not created by or under the laws of the
United States. or of some State or Territory of the United States, to hereafier
acquire. hold. or own real estate so hereafter acquired, or any interest therein,
in any of the territories of the United States or in the District of Columbia.
except such as may be acquired by inheritance or in good faith in the ordinary

course of justice in the collection: of debts heretofore created:
(13

“4, That all property acquired, held. or owned in violation of the provisions
of this Act shall be forfeited to the United States. and it shall be the duty of the
Attorney-General to enforce every such forfeiture by bill in equity or other
proper process” {U.S. answer. app. pp. 122-123).

Two questions arise on these sections. The first is this: were the American
company's rights, concessions, and privileges, real estate rights? This question
is best answered by the description of them contained in : (1) The Agreement
of March 27, 1896 (reply. p. 17); (2) The Indenture of May 30, 1896 (U.S.
answer, app. p. 655); (3) The Trust Deed of August 28, 1896 (British additional
evidence).

In our opinion. the answer to this question is in the affirmative The descrip-
tion of these rizhts eiven in the documents referred to leaves no room for doubt
on this point.

The second question is this: did the lease of these rights, concessions. and
privileges, granting as it did to the English company, the entire undertaking
for the whole lite of the American company. constitute "‘an interest in real
estate”? In the opinion of the Tribunal. the answer to this question also is in the
affirmative. No decision to the contrary has been brought to our notice. Looking
at the wording of the Act itself, the term “‘interest” is very wide, certainly
wide enough to include a lease. 1t is no doubt true that a lease is personal
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estate and goes to the executor; but that fact does not, in our opinion, prevent
its being an interest in real estate--a view which seems to be supported by
the description of a lease as a “chattel real”. Further, the words in section I,
“hnld or nwn''. appear to point in the same direction: as. had freeholds only
been contemplated. the word “own® would have been sufficient; while the
word “hold” is aptly referable to a lease. It should also be remembered that
this claim is expressly put forward as “*based on an alleged denial in whole or
in part of real property rights” (reply, p. 3).

In an opinion. dated May 20, 1887, immediately afier the passage of the
Art under consideration, the Attornev-General of the United States expressed
the view that ““bona fide leases are not intended to come within the inhibition
of the Act”, but the recent decision on November 19. 1923, of the Supreme
Court of the United States in Frick v. Webb (281 Federal Reporter 407),
secms to support a contrary view. This was a suit brought in the United States
District Court by one Frick, who wished to sell some stack in a California
land corporation to his co-plaintff. Satow. a Japanese subiect, to prohibit
the Attorney-General of California from taking steps to prevent the sale being
carried out, as being in contravention of section 2 of the Californian Alien
Land Law of 1920 (Statutes of California. {921, p. 1xxxiii).

The material sections of that law are:

“Section I. All aliens eligible to eitizenship under the laws of the United
States may acquire, possess, enjoy. transmit, and inherit. real property, or
any interest therein. in this State, in the same manner and to the same extent
as citizens of the United States except as otherwise provided by the laws of
this State.

“*Sectron 2. All aliens other than those mentioned in section one of this act
may acquire. possess, enjoy, and transfer real property, or any interest therein,
in this State, in the manner and to 1he extent and for the purpose prescribed
by any treaty now existing between the Government of the United States and
the nation or country of which such alien is a citizen or subject, and not other-
wise’" (279 Federal Reporter, p. 1 15).

The material portion of the headnote is as follows:

“Ownership by a Japanese subject, who is ineligible to citizenship, of stock
in 2 farm corporation, which owned agricultural land. held ‘ownership of an
interest in the land.” within Alien Land Law. Cal. 1920, Sec. 2".

In the course of the judgment these words occur:

“"We think the ownership of stock in such a corporation would be an interest
in real property”.

The plaintiff appealed to the Supreme Court of the United States which
upheld the decision.

Without pushing this decision too far, it would scem, at least, to indicate
that the Supreme Court of the United States is inclined 1o give a broad inter-
pretation to the words “interest in real propertv” or “interest in real estate”
where they occur in alien laws.

It was urged by the British Ageat that. as the Alien Law of 1887 had
never been invoked by the United States in the long litigation against the
American and English companies, this pomt should not be taken by the Tribunal
now. This. as has been said. is not the view we take of our power or duty in
relation to a clear point of iurisdiction raised. as this is. on the face of the
record. Further. the course followed in this respect by the United States may
well be explained by the fact that the main object of that litigation was not
to crush the English company. but to get rid of the Elephant Butte concession
which had been granted to the American company.

A-8
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1t 1s possible, perhaps, to argue that the meaning of section 4 of the Alien
Law of 1887 is that the title to such property is good until forfeited by proper
process. [t appears 10 the Tribunal thai. if that meaning was intended, the
words wanld have heen “shall he subiect 1o forfeitnre”, and not “shall he farfeit-
ed”. However thar may be, by section 1 the acquisition of real estate or any
interest therein by the persons muentioned is made “unlawful”. Such acquisition,
therefore, cannot found any claim for compensation.

The rcsu]t therefore, is that the English company took ne wvalid rights
whatever under the lease from the Amen'can company, and DOsSesses no
interect on which » claim euch ac thic can he faunded

A very large part of the arguments addressed to the Tribunal on both sides
was directed to the transactions relating to the debentures issued by the English
company and the nationality of the debenture holders. Having regard to the
view which the Tribunal takes of the position of the English company under the
alien law. discussion of these points is unnecessary.

Another ground urged before us by the Government of the United States
was the breach of the rules of 'pmcedure which, it was a“ei;cd His Britanmic
Majesty’s Government had committed in the presentation of the claim. On
this point. it is sufficient to say that, while recognizing that there were defects
in the memonal in this case, the Tribunal does not think, in all the circum-
stances, that those defects were such as o furnish, in rhemsclves, adequare
ground for allowing a preliminary motion of this character.

In conclusion, we desire to say that, in our opinion, even had the lease [rom
the American company been valid, a formidable point, arising out of the English
company’s relations with the Rio Grande Investment Company. might still
have lain in the way of His Britannic Majesty’s Government.

Now, therefore :

The award of the T'ribunal is thar the claim of His Britannic Majesty’s
Government be disallowed.

UNION BRIDGE COMPANY (UNITED STATES) v. GREAT BRITAIN
( Fanuary 8. 1924. Pages 376-381.)

AMENDMENT OF PLEADINGS.—INTERNATIONAI, TORT.—NEUTRAL PROPERTY.—
LiasiLiTy FoR Acts oF OrriciaLs, War CrrcumsTances, INTENTION. Purchase
in January-March, 1899, by Orange Free State [rom American company
of materials for steel road bridge f.0.b. New York., Outbreak of war between
Great Britain and Orange Free State on October 12, 1899. Arrival of materials
in Port Elizabeth on October 25 and November 12, 1899. Refusal by agents of
Oranee Free State to pav. Annexation of Oranec Free State bv Great
Britain on May 24, 1900. Transport of materials in August, 1901, from Port
Elizabeth to Bloemfontein by order of Storckeeper of Cape Government
Railways at Port Elizabeth and without notice to agents of company. Storage
at Bloemfontein by Imperial Railway authorities, No request for return made
by agents of company who since October, 1901, were aware of transport to
Bloemfontein. No answer to letters written in 1907 by Central South African
Railways to company concerning return of materials. Materials put up to
auction and bought by Central South African Railways on July 22, 1908.
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Exhibit ccC
W, B. CHILDERS, U. 8. Attsrnay,

' W € MU, Aeat, U 3. Aterigy” ¢
Kkt E Las Vogee, ) .r,d:..‘-
£ L MEDLER, Asst. U, F&‘;Qt’
OFFICE OF THE Myoqueges ! 'O o
; i e

FOR NEW MEXICO.

Albuquerque, F. M., Nov. 8, 1903,
Attorney General,

Washington, D, Cs .
Str:
Your telegram of yesterday, reading “Take all possible mens
prevent reopening and prolongation Rio Grande ceme.” receiveds
ingtructions will s cerefully followed. I had assumed
&-’?ﬂe Government would take that position from the time of the
I notice of the gpplicatioﬁ.
Reaypectfully, -

— -“"f s ¥
T

United States Attorney.

oy
-
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STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT

STATE OF NEW MEXICO, ex rel.
Office of the State Engineer,

Plaintiffs,
< No. Cv-56-888
Lower Rio Grande Adjudication
James J. Wechsler,
Presiding Judge

Stream System Issue No. 97-104

ELEPHANT BUTTE IRRIGATION,
et al.,

Defendants.

VOLUME TII
PARTIAL TRANSCRIPT
DEPOSITION OF ANDREW GAHAN, PH.D.
March 3, 2015
9:03 aan.

501 Halona Street
Santa Fe, New Mexico

PURSUANT TO THE NEW MEXICO RULES OF CIVIL
PROCEDURE, this deposition was:

TAKEN BY: FRANCIS L. RECKARD
ATTORNEY FOR PLAINTIFF
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(Exhibit 30 marked for identification.)
20 0. Can you identify -- wait. Let's mark it
21 Exhibit 30. If you would, Dr. Gahan, can you identify
22 what's been marked as Exhibit 307?
23 A. This is the Department of the Interior,
24 titled, "Water Supply and Irrigation Papers of the
25 United States Geological Survey, Number 10,
CUMBRE COURT REPORTING, INC.
505-984-2244

STATE OF NM vs. ELEPHANT BUTTE IRRIGATION (Partial) Andrew Gahan, Ph.D., Vol. II
CV 96-888 March 03, 2015

Page 301

1 Washington, Government Printing Office, 1898."

2 Q. Have you seen this document before?

3 A. I have not.

4 0 May I -- but you're part of the Department
5 of the Interior also, aren't you?

] A. Yes, I am.

7 Q. And theoretically, you would have access to
8 +this type of a document?

9 A. I'd have to go looking for it, but yes.

10 Q.. But you're a historian, and I believe the
11 answer would be, "Yes."

12 MR, RICH: Why don't you just submit a

13 transcript, and we can skip this.

14 MR. STMON: Excuse me for being verbose.

15 Q. There is a photograph on the third page, I
16 believe, of this -- I'm so sorry. I don't know which
17 one yours is. I've excised it. There is a

18 photograph --

19 A, This photo here?

20 Q. Exactly. Can you tell us if you've ever
21 seen this photograph before?

22 A. I have not.

23 Q. And can you tell us what this shows, or can
24 you describe what it shows?

25 MR. LEININGER: Objection, foundation.

CUMBRE COURT REPORTING, INC.

505-984-2244
STATE OF NM vs. ELEPHANT BUTTE IRRIGATION (Partial) Andrew Gahan, Ph.D., Vol. II
CV 96-888 March 03, 2015

Page 302

1 Q. Do you have any knowledge of what this is,
2 based on the picture?

3 A. Based on the picture, no.

4 Q. There is a comment -- there is a caption.

A-14




e~ Y W

11
12
13
14
15
16
17
18
19
20
21
22
23
24

A, There is the caption, though, yes.

& I believe it says, "View of the river in the
new canal at Fort Selden.”
A, Yes.

Q. Do you know if this is what is typically
referred to as the Leasburg Diversion Dam?
MR. LEININGER: Objection, foundation.
A. No, I don't.
Q. Do you know that there was a dam built at
that location in 189772
MR. LEININGER: Objection, foundation.
Q. I'm asking what your knowledge is.
MR. LEININGER: You said, "at that
logdEren.™
B Well, in that general location.
A, Can I have the question again, please? I'm
SOrry.
(The record was read as requested.)
A. I did not know there was a dam built at that
location in 1897.

A-15
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Mesila Valiey
00 acres irrigable

El Paso Valley
80,000 acres irrigable
on the American
side of the river

Area propused for irrigadion
Proposed irrigation canals

10 26 30 Miles

2 =7 systems of the Rio Grande valley proposed by the Rio Grande Dam and

.. ..a Company, mid-1890s. Based on Map of the Rio Grande Valleyv from
.. New Mexico, to Fort Quitman, Texas, in Inlernational Boundarv Commis-
-:ceedings, 2: insert. Map by Bill Nelson.
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Lo Bepuriment of Justtce, © G g

Fear,

OFFICE OF THE bl s Aest. Ue 8, Ritorie,

Unitedd S tntss @{mf i E?g“‘vi

i O 2z %
R \&;\@fe\"%‘

Albuquerque, Bji., Jan, 26th, 190RE:

Judge M. C. Bureh,
ofa Department of Jwstice,
Vaghinglen, D 0w
Bear Siri= .

Jugge Parker hasg ut'gfne-d- an erdex, which has been filed
in the case of the United States va, Rio Grande Dam & Irrigas
tion Campany, denying the appliation of the Territery te
intervene in the case, and which has been entered of rwcord.

I had a sonversatjon the ethey day with Mr., Hawkins
in regard to thig case. He infarmed me that he had seen you in
Vaghington and had a talk with you. He atated te me that Boyd
haa apeny all the maney that he has, and im nmow in Philadelphia,
his wife being in a précarioua condition a.nd.i not expect to
live very long; that Bayd woulg prohably meke no more fight
with the Dam case, and had not pald them any fees for tae
last trial of the case., He also called my attention fo Sec.

20 of the Aot of March 3, 189}, 26 St. at ILg. page 1101, which
provides "Frovided, that if any canal or ditch be not completed
within five years after the location of said section, that

the rights granted shall he forfeited to¢ any uncompleted
aection of sald cmnal, difeh or reservoir, etc.,®; that mere
than £ive years have elapased since the rights of the COﬁpw
attached by filing its ﬁapgrs in the Interior Depariment; that
during more than a periocod ¢f five yeara. the injufniction first

A-17
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wle
granted againet the Company has not been in ferce; and that

therefore the Company has not been prevented from proceeding

with their work, That the Govermment eould either set that up

by way of supplemental bill:'afnd get rid of the suit, or have
the Interior Department take steps teo cancel their rights,

and that would avold any necesaity for tai:ing the evidence,
and finally dispose of tha cese, and thet under existing cir-
cumstances the people of the Territery would be greatly bene-
fited by having this litigation out of the way.

I submit this to you for your consideration, and ask that
you lay this metter befores the Attermey General and let ne

know what conclusion may be arrived at.

Respectfully,

I TFCoA bt oos

United States Attormey.

A—_18




-
WASHINGTON i : ’ ‘
/ I.iny 20, 1925, ' g

.Rio Grande cmbnrgo.

. Tho Goamtestaser
of the General Land Gffice.
Ay dear Mr. Omhd.m:
The original rithdn:nl was mﬂn Decanher 5 1898, pnMing mcidentim
of h'aa'l:y with Hexico ne to aln!.meﬁ wator rights of that cutmtnr The sub-

L : Gl f 25
weguont withdremwel - “?190? wms mnde to pravent the building of

&m, cexalty cte., on the ‘Bupar Ri.o Crandg :I.n colamdo and Now I’o::iou.
pmding msbmotim of the GOVcrmnrrt Rio Gr&ndo raolunu:kion prajwi: and
‘bhl'l uffnat af atn::n.ge and diversion uf water upon t}:nt projnnt.
| Thut:'o-tywiﬂxlhxioohnsbmumlmd, mr}um:lmriahtlda-
Tined and protectsd. _

The Mo Grende project has been scnpleted, water has besn storsd and
14 availsble for all tho lands in the project. The Rio Grande in Now Mei-
100 and Colorado i nobt & navigeble otream. |

The sapproval of righte of way over public lends for dexs and aanxis
is Pﬂrmﬁnt .'t::\"ﬂm‘ act of Jongrass of Mereh 5,_}% =ilah tha Sacratary
"of e Titierlor bas no Jegal right to suipend or dafort, Grunts uwnder
that act are not gronte of 'up.-ber;'but ‘sinply rights of way to use and
oocapy publlc lands. Yater must be eprropiated inder State lame, and
wmder thonq laws priocrity in apprppriatim and use controls. | i

mcm water usera, insluding Hexiso, the Governmont realsmeidm

project, snd others can not hawa thair rishte decbwiwend wm I-8--4-3 F -

“A190 . -
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namren] WATER SUPPLY. 19

Thissapply of undergreoend water is fod by the torrents of rain which
frequently fall on tho adjacent monntain ranges. Whether tha ground
water vises or falls depends npon these rains; and theo extent to which
tho higher or lower leve! of this so-called undorilow may affect the dow
of the river is best appreciated by reference to the nocompanring dia-
gram, showing the position that the ground water may oceupy sccord-
ing as its level rised or falls. The dotted line represents the level of
theriver bed. When the nnderflow is at the Ligher level it will be seen
that not only does the open river practically flow over a body of water,
but it may receive & vast increass from this sourece. On.the other
hand, when the level of the gronnd water falls beneath tho lerol of the
river bed, there will he animmense lors of water from the latter. How
great the loss may be can be imagined when one takes info considers-
tion the fact that this ground water averages probably several miles in
width doring the whole courses of the river.

Of vourse the seepage from the river bed into tho wator-bearing
strate below is very elow and gradual. Were it otherwizse, the river
would bo continually disappearing below. I do not advenoe this
theory as one that is thoronghly proved. A series of long aud some-
what costly fests by experts would be required to prove it, vhereas L
have had te depend upon only such information as I have been able to
gather during a long residence in the vallay,

WATER ETORAGE.

Hifherto the scarcity of water has nob been s¢ great as o igjors the
prechards and vineyards, and there has uot been much loss. at least
in the upper part of the walley, boyond an extra ontting of alfnlfs or
an occasional crop of vegetables, It is the fear of worse to comse,
rather than actnal loss, which has prevented the investment of the
capital necessary to develop the valley. There is, however, n rewedy,
and that is to build & dam aond reservoir at one of the many svailable
sites bigher up the river. This would farnish a never-failing sopply of
water, as the surplus waters of the river during the flood seagons are
moro than sufficient to 61l the necessary regervoirs,

With this objeot in view an English company has recortly been
formed and the eapital has been reised in Lendon. It {s proposed to
build ot Elephant Butte, a point on the Rio Grande some 60 miles
higher up the river than the Mestila Valley, 8 dam of unconrsed rubble
masonry, laid in cemwent, 86 feet high, whieh will form a Iuke capable, it
ix claimed, of holding 11,000 million cnbic foet of water, or sufficient to
cover 250,000 acrex of land with 12 inches of water. The cost is esti-
mated ot $262,000. Trom this reservoir cav be frrigated not only the
Mesilla Valley, bat also the valleys of Lomo Parda, Uolorado, and
Rincon, above. A smaller weir dam, which will rise 8 feet shove the
lovel of the river, is also to be buili at Fort Selden, just at the head of
the Mesilla Valley, at o cost of $75,000. This portion of the project is

A-24
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20 IRRIGATION IN MESILLA VALLEY, NEW MEVICO.  [ralt

to be comploted firat, ‘With either or both of these dams many thon.
aand aores of land now lying idle for want of water will be brought
under oultivation, and doubiless s great impetus will be given to
agrionlture, and more eapecially to horticulture, in the Mesilla Valley.

QUALITY OF WATEE. ;

Owing to the rich fertilizing inpgredients which are eontained in the
muddy waters of the Rio Grande this river is often called the #Nileof
America? Prof. Arthur Goss statea’ that the water adds to the land
eight times as much potask as is regaired for oither alfalfa or wheat,
five times a8 much phosphoric scid as is peeded for a crop of whoat,
snd neatly double that required for alfulfs. As regurds nifrogen, the
most valuable of ali fertilizers, the water supplies move than double
what is required by the wheat., It is truno that it does not supply all
the nitrogen required by the alfalfa, but thero is every roason to belleve
that the water deposits more than ia removed by this plant, which is
capable of deriving most of its nitrogen from the air,

I am asquainted with land in the Mesiila Valley whicl for forty yeara
has borne & yearly crop of wheat or corn, often both in one yeasr, with-
out application of sny manure, and is now richer than whexn first culti-
vated. And in the valley below Jusrez, where the same circumstances
prevall, land has thus been cropped from time immemorial, probably
for two hundred and 2fty years,

Profeaser Goss says:

Thera scems, on the wholo, to bo good evidence thed the laiid hore in the valley ix
practically inexhaunstible when frrigated with suffleient quantities of the xiver
water, In this connection rolght be mentioned the fact that fleld- of alfalfa can be
found here which Lave stcod for mors than fifty yosre without being reest, and
which prodneo as good cropsnow ss over. Mr. O. C. 8now, & large alfalfa growsr
hare in the valley, states that be has prodaced sxcellent aifalfs from land originally
condisting almoat entlrely of pure whits sand, whish wonld hardly produes sny.
thing before, by elmnply irrigating with tho meddy river water, nving larges quanti.
ties ot firet to get 8 coatlog of the sedimont over the sand snd then sesding it to
alfslfs nod irrigating ot the neual intervala.

It in aleo nnquestionsbly troe that much of the Inud hers in the valley has hean
cnltivated for n vary long time aud is yub exceptionslly fertils, It is alsc well
Inown in the case of other rivera that the land upox which theirse?iments ara dopos-
ited Is inexhanstidble. The Nile furmishes o good example of this fact, tho Iand
along this stream having boen cropped for sges without besoming impoverished.

Taking everything iuto conslderation, it seema very probable, indeed, that fortile
land in the Rio Grande Valloy would never become 8o far exhansted 2a to produce
. very paoer cropa if sufficient muddy water from the river s applied to 8. = * =

As Yong ux the river eontaing plenty of water the farmers In the Mo Grande Valley
certainly bave mach for which {0 be thankfal, Favorod with a natnrally fortile
soll, they havo the imeans at hand, In the svor-present sediment iu the water, of per-
mspontly msintalning that fertility. ‘With the small amount of rainfall, cloudless
skies, and dry atmosphere the conditions for many sgricultursl operations, such as
the curing of Eay sad ripening of frnit, axo about s perfect na conld be desired.

tBall, HNew Mesioo Expertment Station, He. 12, The valueaf Rio Grands wa'sr for $he purposss of
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‘sanxEn] CANAL BYSTEM. 21

Add to this the faet that nnder 8 syatem of irrigation the wator ia nnder the contral
of tho farmer, and one of the most nneertain factors In the ngricnlture of rainfall
districis is removod. With o suffeiont water snpply agricaltare in the R's Grands
Valley 1s sbout sa nearly » mathomatienl sclenca s it can be made.

CANAL BYS8TEM.

It would, of course, be suporflzons to deseribe to an engineer how the
cansls are built and the water is diverted from fhe river to the land with-
ount the use of any power but that of gravity, but it may be of interest
to those who have never visited an irrigation country to learn law it is
doue. It must be understood that as the river flows down tha valley
there is a continnous fall in the land from the head of the valley to the
other end. In the sccompanying disgram, A is the head of tha valley
and B the lower end.

Again, in almost all val. (A

leys there is & more or
leza rapid fall from the
gides to the middlae,
where the river flows.
Therefore there will be
points (C and D) somo-
where along the wvalley
which will be considera-
bly higher than the river
aft B and yet be o little
lower than poiut A,

It follows that if the
river falls, say, 1 foot in
100, and If o ditch or
canal taken ont at A Is
made to follow the con-
tour of the side hills with
a fall of only 1 in BOO ik
will very soon got higher Fig. 3—Disgram mmua: :god of diverlzg canels from
than the level of the '
river, and that, as tho valley widens and the canal seeks the higher
ground, it will gradasily get farther and farther away from fhs river,
until by the time it has run, say,8 or 10 miles, there will be & consider-
ablo space intorvening between it and the river. It is this strip of
laud bebween the ¢anals on the higher lovel and the river on ths lower
which is oapable of irrigation, The head or inlet of & canal ir shown
in the accompanying view (Pl ILI}, the water in the river being
obstructed In its course by a tewporary dam of brash and stone.
Entering the cansl, tho water flows usnally on & gentle grade. and st
convenient points is taken ont by lateral ditches, which carry it to the
flelds,

Qccasionally the canal pagses over Iand where there is a sudden fall
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ATTACHMENT F: EXCERPTS FROM TRANSCRIPT OF MAY 21, 2015

STATUS CONFERENCE AND MOTION HEARING

STATE OF NEW MEXICO

COUNTY OF DONA ANA

THIRD JUDICIAL DISTRICT

CV-96-888

Lower Rio Grande Adjudication

State of New Mexico ex rel.

CFFICE OF THE STATE ENGINEER,
Plaintiff,

vS.

ELEPHANT BUTTE IRRIGATION

DISTRICT, et al,

Defendants.

TRANSCRIPT OF PROCEEDINGS

On the 21st day of May, 2015, at approximately
9:00, a.m., this matter came on fecr INTERIM PRETRIAL
CONFERENCE AND MOTION HEARING before the HONORABLE
JAMES J. WECHSLER, Judge of the Third Judicial
District, Lower Rio Grande Adjudication, State of
New Mexico, at the Court of Appeals Building, 237
Don Gaspar, Santa Fe, New Mexico.

The Plaintiff, OFFICE OF THE STATE ENGINEER,
appeared by Counsel of Record, LAUREL KNOWLES, FRANK
RECKARD and MARTHA FRANKS, Attorneys at Law, P.O.
Box 25102, Santa Fe, New Mexico 87504.

The Defendant, ELEPHANT BUTTE IRRIGATION

ELSIE R. PORTER, CCR, RDR TR~
LAS CRUCES, NEW.%Fééco 575~-823<8233
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previous rulings of this Court and the other
decisions that Mr. Leininger talked about today.
Those rights are gone. They are extinguished.

THE COURT: So to what extent has there
been discovery with regard to pre-1906 claimants’
issues?

MR. HERNANDEZ: With respect to EBID's
position, we have had an expert report, his
deposition has been taken. There has been rebuttal
reports against our position that have been filed.

THE COURT: Filed by the pre-1906
claimants?

MR. HERNANDEZ: Filed by all the claimants
against EBID.

THE COURT: No, I want to focus my
question on pre-1906 claimants and discovery.

MR. HERNANDEZ: Other than the -- when the
witness list was presented, the State said, You have
to narrow down what this testimony is going to be
about, because the testimony that was listed with
the witness was so broad and generic, we have no
idea what they're going to testify about. Really
didn't know until this reply brief came in. And all
of a sudden, there is this new theory that, Well, we
really own the property. We built the system. We

ELSIE R. PORTER, CCR, RDR TR
LAS CRUCES, NEW MEXICO 575-523~-8233
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had all these contracts. So we don't have any
discovery towards that.

THE COURT: COkay. I guess that's what I
want to focus my question on, is the extent to which
arguments with respect to the pre-19C6 claimants'
claims, regardless whether it's the argument present
in this motion or arguments that were previously
addressed to the Court, were the subject of
discovery.

MR. HERNANDEZ: ©No, not to my knowledge.
It's possible the State may have a different answer,
but with respect to the irrigation district, we
didn't have any discovery. To be candid, your
Honor, we thought this issue was done. We didn't
have to worry about it.

THE COURT: All right. Thank you,

Mr. Hernandez.

Let me turn quickly to the State in
response to that guestion. Does the State have a
different answer, Ms. Franks?

MS. FRANKS: Your Honor, with regard to
pre-1906 claimants, insofar as that is a phrase that
simply means the Boyd estate, there has been no
discovery. But with regard to individuals who might
have assigned their rights to EBID's predecessor in

ELSIE R. PORTER, CCR, RDR TR-
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the 1905 subscriptions, there have been some expert
testimony on that.

THE COURT: On what issue?

MS. FRANKS: Your Honor, the State
believes that testimony is irrelevant, so it's not
clear to us on what issue it was presented to
address.

THE COQURT: Okay. I'll get to you on
that, Mr. Simon, when you come back up.

MR, HERNANDEZ: Your Honor, I can answer
that question. It was in the motion for summary
judgment and the affidavit filed by Mr. Littlefield
when he said those rights, those pre-1906 righﬁs
were extinguished. Everything turned on that
affidavit that he filed and the subsequent reports

on that issue. Were they extinguished or not

extinguished? That 1is what Ms. Barncastle presented

to the Court previously. That's what we thought the
issue was. That's how we proceeded.

THE COURT: Thank you, Mr. Hernandez.

Ms. Franks.

MS. FRANKS: Your Honor, I hope to tie
this off. Because the United States is relying
solely on the Doctrine of Relation Back and not

relying on the existence or non-existence of those

ELSIE R. PORTER, CCR, RDR TR

LAS CRUCES, NEW MEXICO  575-523-8233
A-31

!




33
12
13
14
15
16
17
18
19
20
21
22
23
24
25

pre-1906 rights, it makes no difference to this
proceeding whether they were extinguished or not
extinguished.

THE COURT: Okay. I understand the
poesition of the State.

Mr. Leininger.

MR. LEININGER: Your Honor, with all due
respect, I think what we're deciding here is the
priority date of the project, the United States'
project, for trial. There are different theories
here, but the question is, have we had discovery
with regard to pre-1906's new theory with regard to
tenancy in common, and thereby hooking their claims
to the Rio Grande Dam and Irrigation Company? No,
we haven't.

THE COURT: I understand your position in
that regard. My gquestion was broader than just the
claim about tenants in common, but was with regard
to arguments that Mr. Simon has previously advanced
as well with respect to the pre-1906 claims.

MR. LEININGER: No, your Honor, where we
have gone in this discovery, I agree with both sides
here, is that the existence of diversions prior to
the project and what happened to those diversions to
the extent they're tied to the Rio Grande Dam and

ELSIE R. PORTER, CCR, RDR TR- 72
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Territorial Act of Feb. 26, 1891
(Transcribed)

AN ACT TO PROVIDE A METHOD FOR ESTAB-
LISHING THE RIGHTS OF APPROPRIATION OF
WATER FOR DITCHES, CANALS, OR FEEDERS
FOR RESERVOIRS AND ACEQUIAS REGISTRA-
TION OF ALL HEREAFTER MADE, CHANGED
OR ENLARGED. H.B.113; Approved February 26,
1891.

Be it enacted by the Legislature Assembly of the
Territory of New Mexico

Section 1. That every person, association or corpo-
ration hereafter constructing or enlarging any ditch,
canal or feeder for reservoir, and taking water from
any natural stream, shall within thirty days after
the commencement of such construction, change, or
enlargement, file and cause to be recorded in the of-
fice of probate clerk of the county in which such ditch,
canal or feeder as situated, a sworn statement in
writing, showing the name of such ditch, canal or
feeder, both in width and depth, the carrying capaci-
ty in inches, the description of the line thereof, the
time when the work was commenced, the name or
names of the owners thereof, together with a map
showing the route thereof, the legal subdivisions of
the land, if on surveyed lands, with proper corners
and distances, and in case of an enlargement or
change the depth and width, also the carrying capac-
ity of the ditch so enlarged or changed, and the in-
creased capacity of the same thereby occasioned, and
the time when such change of enlargement was

A-33



commenced, and no priority of right for any purpose
shall attach to any such construction, change or en-
largement until such record is made.

Section 2, A copy of such sworn statement duly cer-
tified by the probate clerk of the county where such
record is made shall be admitted as prima facie evi-
dence of such appropriation of water in all the courts
of this Territory: Provided, That the provisions of
this act shall not affect any existing vested rights or
any public acequia or ditch used for the public, and
the canals, ditches or acequias authorized by this
act to be constructed shall be completed within five
years from the time work shall be commenced on the
same,

Section 3. All acts and parts of acts in conflict with

this act are hereby repealed, and this act shall take
effect and be in force and after its passage.
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“Meeting of the Ditch People”
Rio Grande Republican (Dec. 24, 1897)

(Transcribed)

At the meeting of the commissioners of the Dona
Ana, Las Cruces and Mesilla acequias and the repre-
sentatives of the Rio Grande Dam and Irrigation
Company, Kevin W, Johns and Dr. John M Lair, the
Rio Grande Dam and Irrigation Company agreed to
the following. They will go ahead and finish the Sel-
den weir dam, and canal and connect with the three
above mentioned ditches. They will take care of all of
the canals, ditches and main laterals and put the
water on each man's land at a cost of $1.50 per acre.
This they claim; will cost them $80,000. They also
agree to give to the people of the Mesilla Valley,
their weir dam, canals and all other interests in the
valley at the end of three years if by that time they
have not built the Elephant Butte reservoir, and give
us a permanent supply of water. The Las Cruces,
Dona Ana and Mesilla Commissioners agree to all
the above, except that instead of the $1.50 per acre,
they agree to pay the company $1.00 per acre. The
representatives of the English company, have no au-
thority to allow the $1.00 per acre rate, but will cable
to London for instructions. If the London people ac-
cept the $1.00 per acre rate, the commissioners of
the three ditches will give the people of the valley,
who own the water rights and acequias a vote on the
subject.
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FIGURE 7: Irrigable Lands below Elephant Butte, 1903-1904, Part 1. Source: U.S.
Reclamation Service Map, Copy from Herbert Yeo, “Report on Irrigation in the Rio

Grande Basin . ., 1907, 1920, 1928,” Vol. 3, New Mexico State Records Center and
Archives, Santa Fe, New Mexico.
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FIGURE 8: Irrigable Lands below Elephant Batte, 1903-1904, Part 2. Source: U.S.
Reclamation Service Map, Copy from Herbert Yeo, “Report on Irrigation in the Rio

Grande Basin . . . 1907, 1920, 1928,” Vol. 3, New Mexico State Records Center and
Archives, Santa Fe, New Mexico.
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This oause com:ng on to be hearﬁfuponfthe'mction of ths United Sua

by 1ts Uhited States Attorney for tha Territory of New Mexlco, W. B,

"' .‘.«--'-'- Jm

-C 1lders Esq., praying that the decrae entered in'this cause on the let
éy of Mhy, A. D. 1903 may be mod¢fied and amended and the Court having M
granted leave for the filing or sueh petition and urdered that said decree
maj‘be modiried and amended as . prayed for; and 1t appearing tc the Court
‘Ehat a supplemental bill was rilad herein, by its leava, pn the. seventh
.ﬁay of April A D. 1903 and that copies of.the said supplemental bill

were serveﬁ more than thirty days past upon the attorneys or record or

- AT,

the defendants in said cause,‘and it rur@her appearing rrcm the certiricate

"of the cleﬁk or said Gourt that no demurrer,‘answer or, othar pleading has
-i‘ﬁeen riled to said supplemental bill b&rgﬁe'defléh;;tﬁ in said cause, and
jj:tﬁé Cnurt being fully informed in thehﬁieﬁises,‘the Gourt does rind th_t

',the.allegaxions or said supplemental hill aréncugéééséd and are ture, aﬂ*

further especially flnds that the articles of incorporation and the ma

|
- '.‘

survey of the reservolr or the derenddnt corporation, the Pio arande Dam

P il

ﬂﬁ& Irrigation Companv were riled with thg éecretanonf the Interlor prior

L

oithe twenty -sixth day o:fhune, A D. 1897,ra d were prior to Buid dzte kﬁ
o ¥ "“4'- :

andllt;further finds that ike

approved by the Secratary of the Interior;

2 said derendants have not completed its said reaervoir or said dltcﬁ, or

oS-

At
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any section ther-of wlthin five yeara arter fhe Iocation of the s
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servoir and its Said dltch llne, or within five years after the 2

o

or the same by the Secretarv of the Interior, and the Gourt furiner find

-

that five rears s*nce the riling and approval of the said articles =7

=

incorporaticn, proof of organization, maps and surveys of the said r

(1]
1]
n

voir and ditch line of the saiddefendants had long since lapsed rricr c

he Piling of *he said supplemental Hill and that the dsfendants 122 ==
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.Y?Iurtber especiallv finds that the articleslof 1ncorporation and the map

-:isurvey of the reservoir or the derendant corporation, the Rlo Grande Dem

 :and Irrlgation Companv were filed with the Secretary of the Interior
.iprior to the twenty-sixth daJ of June, A Pis 1897 and were prior to said

f} _date approved by the Secretary of the Interior, and it further flnds that
Jfg}the said derendants have not completed its aald reservozr or sald dltch

“Q;ﬁor any section thereor within five years after ﬁbe location of the sald

reservoir and its said ditch line, or within rive years arter the approval
or the same hv the Secretary of the Interior, and’ tha Gourt further finda
g ”?that rive years sincﬂ the filing and*approval of the said artlclas of in=-

f:;ﬁcorporation; proof of organlzaulon, maps and surveyg o:“the sald reservcir

--raservoir a.ny part or section of the same. "":

Wl 2L — Attt il R

BDERED ADJUDGEm AXD DﬁCREED by the Court that the rights of ths

ch

4fsaid derendants, or either of them, to construct and complete, the said
-ﬁ;reservoir and said ditch or any part thereof under and by virtua ¢f the
said Act of Gongress of March 3 1901 be and the same are heret" declared
to be forfelted. ~ - .y oL -
| It is further ofdéred :;ﬁjudgéd ;hd}iecreed by the Court by
 of the premises tbat an inaunction be, and the same 'is hereby granied
-'against the saidciefenddnts, enaclning them rrom construc,lnL or atiemnt
ins to construct the sald reservoir, or any part therecf, and that i
same be made perpetual, E : :A—38 e

I+ iz fur+her crdered, adjudged and decreed by the Court tiac et =
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urvey of the réservqir of. the defendant corporation, the Rio Grande Zz=
?}ﬁnd Irrigation Company, were filed with the Secretary of the Interior
prior to the twenty-8ixth day of June, A.D, 1897, and were prior to saic
date approved by thg Sgcretary of the Interior; _andrit further finds tiza:
the said defendants have not completed its said regervoir or saild ditch,

/,..

orhgny Bection thereof within five years after the-lopation of the said
reservoir and its said ditch line, or within five yearé arier.the approval
of the:same_by theASeqretary of the Interior; and. the Court further finds
that f;ve years since the filing and. approval, of the sald articles of in=-
corporation, proof of organization, maps and surveys of, the sald reservoir
and ditch line of.phe gaiddefendants had long since lapsed prior to the
filing ofi the said'supplemgntal bill aﬁ& that the defendants had not com=-
plied with the reyuirements of the Act of Congress, approved March 3, 1901,
under which the same were filed but has failed to construct cr complete
vithin the period of five vears after the location of the said canal eand
reservoir‘zfj part ?E.iiiﬁiﬂ? of the same.

2ﬂauﬁ§5FRED, ADJUDGED AND DECEEFD by the Court that the rights of the
said defendants, or eitherfgff;hemT~i. gstruct and complete, the said
reservoir and said ditch, or any parta;z:f;€3:>under and by virtue cf ===
gald Act of Congress of March 3, 19201, be and the same are hereby declzrsd
/to be forfeited. ,!

I

It is further ordered, adjudged and d ecreed by the Court by rzzscn

of the premises that an injunction be, and the same 1s hereby gra-mz:=2
against the said;iefendants;-enjcining them from constructing cr zztengpi-

ing to construct the said reservoir, or any part thereof, and {iz: t=z=z
game be made perpetual,

It is further ordered, adjudged.and decreed by the Court trhz: zt:ze
pleintiff have and recover from the said d efendants 1ts costs <o Te <sxed
and that execution issue therefor. A _39

. | Slpned) Frank V. ?arker, . )
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Sants Yo, ey Uexies,
: ‘ , Fobruary 21, 1s08,

Hori. B. A. Hitehwock, -

Beoretary of the Interior,
., Weshingtonm, D. &,

vear Sirie

LReferring to & leifer addreszed o you by the :rﬁ,@tiﬂr

Commivsiocn of Hew Hmno, 1n refarsnce to what is knewn as "!.'h.

Terriiory and tefore the PBupreme cpurt of the Usnited States for
Lumotize -f:euuhiﬂ; .the_qn.gstign'o.f thy Inr.tph.‘l:lliy af the Rie
trande Eiver in Hew ferico, T am dirested by the Commission at
a r:aatin_: Zerect just aijourned i further eall yeur Qttnuon

in this cennection fo txe Joilowingis

That ws the de: enua.rt in that case bad nerer Mﬂi‘tﬂ any

waier ri it or waier J.ntereat by approprhth§ from the Hip ur;ndo

= '.J. ol .er.y built, i-e.;ov, tlhe proposed d.al site,a diverting .

—————
dar to vs used ul sometime in connection with the largsr preposi-

tion = ir event of its construction - and as ne divergion. of water

Wiy made , the 3e.‘ermn.t simply acquiring a !'itm..l‘" slts by
vomplying wit: Yie United States Law of March 3,» 1891, by filing
saps in the Interior Department (wnich maps were filed 711! 1898}
2ui the infuzmetion wiich had been originelly granted in the dhse
tbeoen dissolved and no work or operatisns of &ny kind in
GL: vaild dam or reserveir site, of Elerkga proposis

venneelinn o

Yiep having teen Jouec or aitempted by the defwndant féj";& perigd

LTI ¢
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greatar than flva years, the Bomiasion sugzesis that posaibly

theqhhﬁle quaatdan ¢f the !Elaphant Bpite! dam cage might be
- setiled by a uannollation of the mlp'h%rotofore filed and approved

‘-md"' e Mt £ Maroh s, 1891, and all rights - which may have -
hcen ﬁuquirad by reason of Filing such mep wforfeited. -
-Respeptfully,

bt ) . . € B

o

' : v e " Presideub$
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lir. Herbert Davries
Barsau” of Reclamation,
Dapartment of the Interio
Rl Paso,; -Texas

Dear S3ir:

Ty

Harch 23, .1927

Rav

APplicatwons Hoa. B & 9 .
United States of Americe, .
Applicant.

QF?licatian No. 8 appea“a as being filad in this office on or’

. about January 25, 1905.

This appiication i

"to appropriats waters

of tha Rio Orande and includas the Elenhaat Butte Frojscti. T};;

v appears that this application was nevsr taken up for approval
by the State Buginesr, although what purports to be a prooi of com—

plation of works was filsd under said application on September 7, 1917

The Tiling of this proof of completion of works aprears as haing tha
only -step.taken by this applicant toward comnlying with the laws of -

the State of New Mexico and the rules of this office toward the com—

. pletion of applications to apsropriate the waters of this State.

Ths only sXceptioun under ths laws of this State %

to the regula—. .

tions sad reguiremeants to appropriate the waters of this State ars .
the Codification of 1915 of the laws

-canta;nad in Ssetionr 5699

of New Hexico. As I view-this

saction, after the United States has
filed its aprlication with plans and specifications as provided there-

in they are reguired to follow the laws of this State and the rules

of this office relatlive to the complebion of said eppl

ication, and

their application is treated the same as onae filed by any private
individual. I am unable to find any other proviszions in the laws of -
“this State or in the rules of this office,; giving this office the -
right %o take any other pusitiun relative tu applicat*nne filed bj

the United States.

Applicetion No. 9 to appropriate waters of the Hondo River also "

stands in the same status in this office, there having been no further
stans taken under saild application othar than the filing of the same.

As I understand ths noswtien of tha fnited States reslative to

'uppliCationq filed in the State of #ew !
of this State, they do not recogniz® any right of
this of'fice to reguire them to

Ex.
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March 23, 1927

‘besen filéd, but I émulci aprreciate a letter from you explaining

vised in the pramlaea.

Very truly yours,

K/M | STATE ENGIHBER

. ‘ ' b | hereby " certify  that thns
A 5 instrument is a true and correct
copy of the original which is on
Tile in the office of the State

Engineer of New Msxico,”
Witnass my hand and official seal

t]-“s 12th day of .Iuly
A.D, 5B 2005~

John R. D'Antonio, Jr., P.E.

State Engineer e
By M@%‘ R
Water Rights Division °

T3SV AISIACASTSIISTSISS S -

your position in this matter so thls office can ’ba I‘ullJ ad—
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STATE OF NEW MEXICO
OFFICE OF THE STATE ENGINEER

John R. " Antonio, Jr. P.E. LITIGATION & ADJUDICATION Mailing Address:
State Engineer PROGRAM P.O. Box 25102
130 South Capitol Santa Fe, NM 87504-5102
DL Sanders Santa Fe, New Mexico 87501 Tetephone: (505) 827-6150
Chief Counsel Fax: (505) 327-4200

June 24, 2010

Via First Class Mail and Facsimile
505-246-2232

Mr. William M. Turner
1527 Granite Street, NW
Albuquerque, NM 87102

Re: Response to Request for [nspection of Public Records
Dear Mr. Turner:

This letter is an additional response to your requests, dated January 26, 2010 and February 18,
2010, to inspect public records for “Application 8" and “permit 8.” All records of the Office of
the State Engineer relating to your requests have been produced. This Office possesses no
further records, including "Application 8” or “permit 8,” that are responsive to your request for
inspection of public records,
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IN THE UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff,

V. Civ. No. 97-803 JP/RLP

ELEPHANT BUTTE IRRIGATION DISTRICT,
EL PASO COUNTY WATER IMPROVEMENT
DISTRICT NO. 1, HUDSPETH COUNTY
CONSERVATION and RECLAMATION
DISTRICT NO. 1, CITY OF EL PASO,
CITY OF LAS CRUCES, NEW MEXICO STATE
UNIVERSITY, STAHMANN FARMS, INC.,
STATE OF NEW MEXICO ex rel. STATE ENGINEER,

Defendants.

ORDER

The Court held a hearing on August 15, 2002 to determine whether to dismiss or stay this
case.

IT IS ORDERED that this case is hereby stayed.

IT IS FURTHER ORDERED that there is no reason at this time to maintain the file as an
open one for statistical purposes, and the Clerk is hereby instructed to submit a JS-6 Form to the
Administrative Office.

IT IS FURTHER ORDERED that should further proceedings become necessary or
desirable during the pendency of the water adjudications in New Mexico and Texas, any party may

initiate proceedings as though the case had not been closed for administrative purposes.

. 5
F UNITED STATES DISTRICT JUDGE
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QOctober Q ’1924.

Hon. Herbert Hoover,
Secretary of Commerce,
Washington, D.C.

My Dear Secretary Hoover: In Re: Rig Grande Commissiof.

: I just talked with Commissioner Seth of
New Mexico by long distance in re the Rio Grande matter and
particularly my letter to Governor Neff, suggesting the appoint-
mwnt of a Commissioner for Texas. He informs methat the
Governor Neff letter was inspired by people at EI Paso; that
it Was issued immediztely after wvisit by Gov. Neff at that
point and that it is the natural result of the conduct of the
engineers of the Bureau of Reclamatidén to which I will later
refer, He believes that it would be useless for us to go
to Texas to confer with the Governor, believing that the
Governor is prompted entirely by the E1 Paso people who have
conceived the idea of blocking the whole program and he informs
me that they are threatening the New Mexico water consumers
under the Elephant Butte project, saying that they will kold
the New Mexico people responsible for any compact entered into
which involves the water supply of the Elephant Butte project,
vihich project in turn irrigates lands above and belowm EL Paso.

Cormissioner Seth is of opinion that it would be ad-
visable for us to meet you at some convenient point for the
vurpose of conference over this situation. He suggests that
you may be coming to some middle western point on othexr busi-

ness and that we might meet you there. If this is not convenient

he believes that we had bettergo to Washington znd confer with

you there although he prefers to aveid so long a trip if other
arrangements can be mades

The Rio Grande situation mey be outlined as follows:
In 1896, pursuant to request by the State Department,

the Department of the Interior entered a general order prevent-
ing any further construction of irrigation works above Elpaso

(by denial of rights of way over public lands) until a treaty could

be concluded hetween the United States and Mexico providing for

the equitable distribution of the water of the Rio Grande between
the two nationss
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Hone Herbert Hoover #2.

The State Department called upon the Attorney Genersal
for an opinion regarding the right of Mexico to.insist uvpon
a preferred right to the use of the waters of - the river. under
‘the theory of prior appropriation bybeneficial use on the lands
near EL Pasos. Attorney General Judson Harmon replied im an,

‘éxhaustive. opinioniin- whlch he reviewed the international. law

and ‘concluded that the-United States was under no legal .obli-

'gation to regpect any claims of Mexico and that the matter

was to be determined as one of pollcy. (Opinions Atty. Gen'l
XXI, p. 289 5.'“" - 2 e

= Lands im Texaa and belco whlch may be served from the
Rio urande congisteof -a comparatively narrow strip from E1l
Paso to Fort Quitman at which point the river enters a canon
and there remains for hundreds of miles; receiving contributions
from the Conchas (from Mexico) and the Pecoa and other streams

l(from the United States)s

In 1906 Secretary Root concluded a treaiy w1th thico

by which the United States obligated itself to build a reser-

voir in New Mexico and to deliver to the Mexican ditches near
El Paso 60,000 acre feet:.per annum, with a provision that
full del1very of -this amount should be excused in years of
extrempe drought. . : P g ; o

. The. treaty also releaaea the Unlted Statea from.all
other claims (by Mexico) to. the.remainder of the waters of
the Rio Grande at all points zhove Fort Quitman.

Eollowing the negotlatlon of thlﬂ treatx, the Recla-

'mation Service constructed. the reservoir with Reclemation

funds, with the: exception of $1,000,000 appropriated by
Congress. Surveys were commenced in 1907 and the reservoir
was completed several years thereafter, The project ahsorued
all of the old valley ditches between the reservoir. and

Fort Quitman and included new lands within its boundaries.

It may be genermlly stated that the Elephant Butte
project includes all lands from the reserveir in New Mexico
to Fort Hancock, Texas, and not further than Fort Quitman.

Any compact between the States of Colorado and New
Mexico necessarily would consider and protect a2ll uses of
water under the Elephant Butte reservoir, including alk lands
between the reservoir and Fort Guitman, irrespective of whether
or not Texas is a party to the compacte This would rgpult from
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Hon. Herbert Hoover #3.

the fact that the Elephant Buite Reservoir is in New Mexicos
While, as a matter of fact, the seepage waters returning
from the irrigated lands of the project already now aggre-
gate more than 300,000 acre feet per:year and are availahle
for use at and below El Paso, nevertheless, any consideration
of* the government project would include a complete consider-
ation and protection of . the entire prosect and not a part
thereof. : _ .

. The emharge against all development along the upper
reachee of the Rio Grande continued in full force and effect
until about the year 1910 when so much pressure was brought
to bear that the former order wzs modified but not removeds
The Reclamation Service fixed lMarch, 1903, as the date of
the appropriation for its project and the Interior Department
permitted the completion of all projects in Colorado and New
Mexico initiated by proper filings with the state officials
prior to that date, but continued the embargo order as to all
junior projectses This order continues without' practical modi-
fication to this date. ’ :

The embargo orders gave the Reclamation Service des-—
potic control over the development of the upper river and
this control has been relentlessly exercised in Colorado
and New Mexicas The officials . of the Bureau of Reclamation

"say when”™ any private enterprise in Colorado or New Mexico
may proceed,- They have uniformly denied.

The people of the etatea of Colorado: and’ New Hexlco
have bitterly resented this congstant domination which has
been ag effective as though an army were stationed in. the
territory-and has been almost as galling and oppreasives
It has been the source of many hitter controversies extending
over.a quarter of a centurys. During all this time the officers
in' charge of the Reclamation Service manifested the usual
bureaucratic attitude, whichj of course; but aggravated the
local situations

Director Arthur Ps Davis was at first opposed to the
interstate compact plan .of settlement of interstate river
matters and hia attitude was reflected by all the subordinates
of his department.. His experience on the Colorado River matter
completely changed his views and he becmme an exponent of the
plan, Unfortunately, about this time he resigned as director
without having brought ahout a change in sentiment with the
subordinates with the exception of the Chief Engineer, who
though favorable to the plan, lacked the ability of bringing his
subordinates into harmoneous co-operation along the lines of his
change of sentiment/ A48
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Hon.Herbert Hoover #4.

The theory of Government ownership of the waters of
western streams "wholly removed from state control™ advanc-
ed by the Legal Department of the Bureau of Réclamation is
very agreeable to subordinate employees who wish to enjoy
the utmost degree of exclusive powers Thiks plan ignores
state adjudications of priorities and all Iocal administra-
tion .and substitutes new decrees by Federal District Courts
adjudicating. the individual priorities on an entire river
system and. gecuring the enforcement ofsuch decrees thiough
the instrumentality of bailiffs or "water masters™ appointed
by. the courte The ccurt would. be prone to select employees
of the-Bureau of Reclamation for such purposeg, thereby
placing such employees in permanent positions with powers
superseding all state jurisdictione

o The interstate compact theory recognizes state
govereignty and leaves local administration to state author~
itys It is directly contrary to administration by Federal
Courts forelgn to the territory and by court appoiritees
unregponsive to state law. Naturzlly the subordinates of the
Bureau of Reclamation frown upon the compact idea and enter
upon any task for its promotion with indifference if not with
hostility.

Secretary Work Ias been. .very favorable to settling
the Rio Grande controversy by interstate compact but the
resignation of Director Davis, followed by the temporary
appointment of Governor Davis. as Director, with the subse~
gquent change by the appointment of Director Mead, anected
more or less confusion with the whole organization. Engineers,
from the Chief down, resented the appointment of Governor Davia
and were not disposed to aid the Secretary. These subordinates
had been running the Ric Grande and North Platte rivers with

& pretty - high hand for the mat generation and did not take

kindly to settlement of the problems cof these rivers by com-

,pactss While the whole plan of the Legal Department of the

Bureau is fantastic and impractical (if not unconstitutional),
neverthelegs it is the present theory under which the Bureau is
working and exyresses the ultimate ambition of subordinate
employeess While many of these employees do not openly oppose
the intersigte compact plan, they believe it to be but =
passing phese, thet administrations will change and that by
delaying the work assigned to them the whole program may be

80 prolonged as to be forgotten in the change of political
administrations
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Hone Herbert Hoover #5.

This whole situation has reflected itself in the work
on the Rioc Grandes More than a year ago the Engineers of the
Bureau were requested to bring their water supply and other
engineering studies to a rapid conclusion in order that they
might confer with the engineers for the States of €olorado
and New Mexico in accordance with the plans originally out=
lined by Secretary Work. Various excuses for delay were im-
posed and the work was not seriously-undertaken until late ‘in
the spring of 1924 and then only when & new man was assigred
to the workes They commenced work-in the Colorado areaz and
proceeded down étream with apparent dispatch but, during
August, the new man was withdrawn and the older employee was
left in charges - Our engineers were surprised to be informed
by him that the Bureau was making no attempt to study that
part of the Elephant Butte project between El Pago and Fort
Quitman and were~~ also surprised to be informed, with apparent
gsatisfaction upon his part, that those interested in the pPro-
ject in Texas vieré making no effort to aid. He has submitited
no reports for consideration of the engineers for the states,
who long since rounded out their labors and have been awaiting
cdnference, -

The same fundamental water supply data has been used
by the engineers for the states and the Burdau. The only
matters to be discussed are those of profeasional judgment
respecting consumptive use, seepage returns, acreage which
mzey be served etce

This delay has been brought to the attention of
Director Mead who will prcbably bring about some immediate
remedy of present conditions,

" . The attitude of employees of the Bureau respecting
that part of the Elephant Butte project between E1l Paso and
Fort Quitman, Texas, is reflected in the recent request by
Governor Neff, This request is evidently the result of an
understanding with the people below E1l Paso and supported or
acquiesced in by the subordinates of the Bureaus The fact
that Texas is not a party to the compact constantly furnishes
a very plausible excuse for a delay to a period when the
terms of the commissioners for the states of Colorade and
New Mexico will have expired and sufficient pressure may be
braught to bear to cause a repeal of the New Mexico act author-

-izing the commission. In furtherance of this plan, the

water users under the project in Texas are being encouraged to
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Hon.Herbert Hoover #6e

threaten the water users in New Mexico to the effect that

the latter would be held responsible by the former for any
shortage of waterresulting from any compact entered into by the
States of Colorado and New Mexicoe This entire attitude
could have been prevented by the Government representatives

in charge of the project had they not been opposed,

; Governor Neff is not taken by surprise. Early in
the spring of 1923 he was advised of the legislation by
Colorado and it was suggested that he appoint a commissioner
to ce-operate with the States of Colorado and New Mexicoe.
The Colorado act makes provision for such co~operation and while
the New Mexico act does not so provide, there is nothing to
prevent ite If the Bureau of Reclamation employees would
promote the undertaking the Governor of Texas would appoint
a commissioner without legislative act when donfronted with
the fact that the Commission, as now constituted, would
proceed to act without further delay. - ’

While any compact between Colorado and New Mexico
could not prejudice Texas, no compsct would be practicable
which did not have the effect of protecting all the lands
in Texas ahove Fort Quitmen by reason of the fact that such
‘lands are or will beccme an essential part of the Elephant
Butte project. If such lz. nds are protected Texas could
have no complaint, buty, in view of possible neglect of
certain features, a prudent Governor would appoint a repre-
sentative for Texas when confronted with the fact that his
apparent indifference was not preventing action by the

other statess.

Ag already observed, both Mr. Seth and myself must
report to our legislatures January 1, 1925, My finances
cease to be available after December lst and Mr. Seth is in
the same situation. The propositiom, therefore, is pre-
sented in two phases: (1) To proceed with the work of the
Commission (with invitation to the Governor of Texas to
appoint a representative) and to take chances of ratifica-
tion of any compact agreed upon, and (2) To temporarily with-
hold any action, trusting that the Texas Legislature will
authorize the appointment of a commissioner during the com-
ing year, and running the hazard of a repudiation of the
whole plan by the next ¥ew Mexico legislature.
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Hon, Herbert Hoover #7. g

I have realized from the outset that the situation
presents some embarrassment but have felt that the hearty
support given the undertaking bty Secretary Work would so re=
flect itself in the attitude of the subordinates of the
Burezu of Reclamation that the co-operation of Texas would
be the natural result. Such a resgult is still attainable
but only through the most positive and direct action by
Director Mead and his subordinatese

I regret the length of this commuﬁication but feel
that a full presentation of the facts is necessary,

Respectfully yours,

Delph He Carpénter
Commissioner for Colorado.

CsCs to Secretary Work,
C+Cs» to Com. J.0.Seth
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