
I had all these contracts. So we don ' t have any 

2 discovery towards that. 

3 THE COURT: Okay. I guess that ' s what I 

4 want to focus my question on , is the extent to which 

5 arguments with respect to the pre-1906 claimants ' 

6 claims , regardless whether it ' s the argument present 

7 in this motion or arguments that were previ ously 

8 addressed to the Court, were the subject of 

9 discovery. 

10 MR. HERNANDEZ: No, not to my knowledge . 

11 It ' s possible the State may have a different answer, 

12 but with respect to the irrigation distric t , we 

13 didn't have any discovery. To be candid, your 

14 Honor, we thought this issue was done. We didn ' t 

15 have to worry about it . 

16 THE COUR T : All right . Thank you, 

17 Mr. Hernandez. 

18 Let me turn quickly to the State in 

19 response to that question . Does the State have a 

20 di f ferent answer, Ms. Franks? 

21 MS. FRANKS: Your Honor , with regard to 

22 pre-1906 cla i mants , insofar as that is a phrase that 

23 simply means the Boyd estate , there has been no 

24 discovery. But with regard to individuals who might 

25 have assigned their rights to EBID ' s predecessor in 
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1 the 1905 subscr i ptions , there have been some expert 

2 testimony on that. 

3 THE COURT: On what issue? 

4 MS. FRANKS : Your Honor , the State 

5 believes that tes t imo n y is irrelevant , so it ' s not 

6 clear to us on what issue it was presented to 

7 address. 

8 THE COURT: Okay . I ' ll get to you on 

9 that , Mr. Simon , when you come back up . 

10 MR. HERNANDEZ: Your Honor , I can answer 

11 that question. I t was in t he motion for summary 

1 2 judgment and the affidavit filed by Mr. Littlefield 

13 when he said those rights , those pre-1906 rights 

1 4 were extinguished. Everything t urned on that 

1 5 aff i dav i t that he filed and the subsequent reports 

16 on that issue . Were they extinguished or not 

17 extinguished? That is what Ms. Barncas tle presented 

18 to t he Co urt previously . That ' s what we thought the 

19 issue \olas. That 's how we proceeded. 

20 THE COURT : Thank you, Mr. Hernandez. 

2 1 Ms. Franks . 

22 MS . FRANKS : Your Honor, I hope to tie 

23 this off . Be cause the United State s i s relying 

24 solely on the Doctrine o f Relation Back and not 

25 rely ing on the e x istence or non-existen ce of those 
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1 pre-1906 rights , it make s no difference to this 

2 proceeding whether they were extinguished or not 

3 ex t inguished. 

4 THE COURT: Okay . I understand the 

5 position of the State. 

6 Mr . Leininger. 

7 MR. LEININGER : Your Honor, with all due 

8 respect , I think what we're deciding here is the 

9 priority date of the project , the United States ' 

10 project , for trial . There are different theories 

11 here , but the question is, have we had discovery 

12 with regard to pre-1906 ' s new theory with regard to 

13 tenancy in common, and thereby hooking their claims 

1 4 to the Rio Grande Dam and Irrigation Company? No , 

15 we haven't. 

16 THE COURT: I understand your position in 

17 that regard . My question was broader than just the 

18 c laim about tenants in common, but was with regard 

19 to arguments that Mr . Simon has previously advanced 

20 as well with respect to the pre-l906 claims . 

21 MR. LEININGER : No , your Honor, where we 

22 have gone in this discovery , I agree with both sides 

23 here, is that the existence of dive r sions prior to 

24 the project and what happened to those diversions to 

25 the extent they 're tied to the Rio Grande Dam and 
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Territorial Act of Feb. 26, 1891 
(Transcri bed) 

AN ACT TO PROVIDE A METHOD FOR ESTAB­
LISHING THE RIGHTS OF APPROPRIATION OF 
WATER FOR DITCHES, CANALS, OR FEEDERS 
FOR RESERVOIRS AND ACEQUIAS REGISTRA­
TION OF ALL HEREAFTER MADE, CHANGED 
OR ENLARGED. H.B.1I3; Approved February 26, 
1891. 

Be it enacted by the Legislature Assembly of the 
Territory of New Mexico 

Section 1. That every person, association or corpo­
ration hereafter constructing or enlarging any ditch, 
canal or feeder for reservoir, and taking water from 
any natural stream, shall within thirty days after 
the commencement of such construction, change, or 
enlargement, file and cause to be recorded in the of­
fice of probate clerk ofthe county in which such ditch, 
canal or feeder as situated, a sworn statement in 
writing, showing the name of such ditch, canal or 
feeder , both in width and depth, the carrying capaci­
ty in inches, the description of the line thereof, the 
time when the work was commenced, the name or 
names of the owners thereof, together with a map 
showing the route thereof, the legal subdivisions of 
the land, if on surveyed lands, with proper corners 
and distances, and in case of an enlargement or 
change the depth and width, also the carrying capac­
ity of the ditch so enlarged or changed, and the in­
creased capacity of the same thereby occasioned, and 
the time when such change of enlargement was 

A-33 



commenced, and no priority of right for any purpose 
shall attach to any such construction, change or en­
largement until such record is made. 

Section 2, A copy of such sworn statement duly cer­
tified by the probate clerk of the county where such 
record is made shall be admitted as prima facie evi­
dence of such appropriation of water in all the courts 
of this Territory: Provided, That the provisions of 
this act shall not affect any existing vested rights or 
any public ace quia or ditch used for the public, and 
the canals, ditches or acequias authorized by this 
act to be constructed shall be completed within five 
years from the time work shall be commenced on the 
same. 

Section 3. All acts and parts of acts in conflict with 
this act are hereby repealed, and this act shall take 
effect and be in force and after its passage. 
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"Meeting of the Ditch People" 
Rio Grande Republican (Dec. 24, 1897) 

(Transcribed) 

At the meeting of the commissioners of the Dona 
Ana, Las Cruces and Mesilla acequias and the repre· 
sentatives of the Rio Grande Dam and Irrigation 
Company, Kevin W. Johns and Dr. John M Lair, the 
Rio Grande Dam and Irrigation Company agreed to 
the following. They will go ahead and finish the Sel· 
den weir dam, and canal and connect with the three 
above mentioned ditches. They will take care of all of 
the canals, ditches and main laterals and put the 
water on each man's land at a cost of $1.50 per acre. 
This they claim; will cost them $80,000. They also 
agree to give to the people of the Mesilla Valley, 
their weir dam, canals and all other interests in the 
valley at the end of three years if by that time they 
have not built the Elephant Butte reservoir, and give 
us a permanent supply of water. The Las Cruces, 
Dona Ana and Mesilla Commissioners agree to all 
the above, except that instead of the $1.50 per acre, 
they agree to pay the company $1.00 per acre. The 
representatives of the English company, have no au· 
thority to allow the $1.00 per acre rate, but will cable 
to London for instructions. If the London people ac· 
cept the $1.00 per acre rate, the commissioners of 
the three ditches will give the people of the valley, 
who own the water rights and acequias a vote on the 
subject. 
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.. ,':'. 'This oause ' coming on to be heard:·:u.iio'n .. :the·metion. of .the 'United 'Stat es 
; ."! ~. :, •• '. ' • '. :: :"'. I.::~ :·· ': '. ... ': .. :,..~'~", '" .,. '. . . 

:·.{:;by>ta Uni te.dStates Attorney for'th~:. f'~t.fi·tof; . ~:r 'NewMexico; W. B. 
2·· i~~~:~~::~ .. : ·:::"' . "' ··:· ,:· ", -;,~', :. " :.,, ', ' ~ .~ .. ", ,- ,-:': .. : .. ~.; . . : ,:.: ;:,' .. : ... . :~~: :.:-,;~~,::::;\.~ . ..-..~:.;: : . >· .. ··1~':'.< · ", .. '. , . M 

,,"-::Childers, Esq;i' praying' that the decree ~hi;'ered "" fn'tnis c~use on the 2let . 
. ~'.: " ' :": :.. . : .. " '. - .: . . ." ," " . ..', .'-: . '. : , .. :".' . 

:'::flfi..~'v .. ·o·fM:a:Y:{Ap:D. 1903;' maybe :aiodifilid-:~d .. ~en:ded; ·· and · theb~urt having 
.. ~':;'.I :· ~'.' . ' .... ~ .. ":" .. .- ... . . . , " . ,' . ... . '.: .. ~' . . '" ... ' . . 

;;' granted' l'eave for the :riling oi. suish' pet:t'ti~n and ordered that 'said ciecree 

:'::'r~~; be ~od1'tie~' and.amen~ed~~' pray~d :'k;~·"r~~ ~t ap~eari~~ to the Court 

:;<': ~ that a supplemental pill was riled. herd:~, ··: by .. ihleave,pn the . seventh 
~~:.:;~ ,,' ';',;,. " . .. . . " . ..-.' -... . .- - ... : :' ;::'" ':'.:',: . ' . . .. ~ .. " . . 
'"h~~y '. :~~ Allril, . A,.D. i903" and. that .copi.e.~ .ot:':::~.ljesa:!-?. . Bupplemental bill 
-· : ·~i~, . " .. . j ••• :: ::."':.. . .. .. . . • ,, " , ":: .;.::' ::', " : ••. ••• ..• • ~~. ' •• ~: • • : ..• ~:.~~ . :'~ .:.~~ .• :· • ..:,::.I. { .. ," ', ~: .~>-: .. ;_.... . ,: ,': .. , ..... . 
··:,.,:were iierve,d more thBli. thi':r:ty days 'past .upon :.the attorneys ot record ot 
r::.:.: . .'.r: .. .... ·, .. ~··~· . .'c.,:: .. · · .:: .... ,.: ': .. ", ,~. .~ ... ; ' . " ,. ~./'; \~:; ...... . -.\ .... ->. :-,' .!-"" ..... .. 

th~ ~e:re:r;dantB in .said caus~, . and it ~U1\.~h~r. .. ~ppe:ii.r~n~. ft~m thecert1ticate 
.;. .... ... -. . '. '" ', ' ',' -::; .. " /: ',. '.. .. , '-. :.~" :;; l ..... ~~. ',;' ....... '. _ " ,," '\ 

.':::··:"·of the Clerk 'of said Court that no demurrer; ' ans11'er --or . o,ther p1eading has 
t~{,:~;\.: ::;' .1. . : . ... : ' .:.; ;' . ' . . ::: ... . . ": . ·r':':. · . . . .. ~?:..f; ,I." ',' .~"~: J.:: .. f..~\~~,: ~::~., ~~: . ~' " : .". ~. "{' .. :_," .-
'·.f'''.:been tiled to . said · supplementaJ. bill :by the d efend'ant's in said cause, ·.'and 
.;:: .:\~.\ .... :.:::.\ " .. ". <. -,,: .... ; ... :: " :,:: :"~:~,/::.:' " '~::. : .'~' :;:.: . ",:, . ..> ::~.:~':'.~':'/.~: .. :'."\ j. <'. :': ~'::.':: .,' :.':' . . .. . .. : ". 
;:; ~;::j;l1e "C.ourt being fully ;.inforiried 'in the' pr.emiaes; .·the' .Court. doe.s find t~at ' 
';:~ .. ~~:.~ .. : ',:' .... ,~.-.. : .. :... '" ", .... ~· ·.I:. ' ". . . ~·~·7? . ";'. ':: ··:· ,.·t·::··: ·,· ~}~:··'.:~~ I~·: · .. t ::, \ ,, ~ " :: ..... " ... :.:_.~ 
,:: .. ~the allega,tions ' of said. supplemental ' bill arE! c9nt'ess'ed ' -~md . . ,are .. ture; ana. 
r .. :::.~>::. . . :: :". \L :,.' <.;:,., :.:",: -:.:'~ . '. " ::-" >;",)'.:., ( . ~ ... :...:: : .. -: ., ,' ,'-:.' .~. . - . . ' 
'· turtl1erespec.iallyt'inds .that the articles o~., :. in&o~~?taUon' .and the l)lap, 

:\iO: ~ un ay 'if" the ' . r~:s er';~ 'ir 6'~ : ~hed~t end~~~ ' ~~ rii6~a t1dd ;., the . Ri~' Grand e Dan 
.... :, ~ . ..... : ,:.:; . .' '. ," :.; .. .. :-::': :.,~ ':. " : . . ... ~.:: .... / )t- :.s, .. :.-:.: ... ..... ~\:~ . ... . . : . . :.'~ . ... .J 
,t & 'Irrigation Com:pany t wer~ 'fn~li. w~th " ~,l:i~ .S~£,t'e.1;a& :~ q+; t~ie.Interior prior 
:~:':\:! ... :::' .. : i :' .::~ ..... , .... ,' " "':: .. : -.:: . . . . .... ';::'.: /';' .' ::":"'.' " ',:'" .... ::. ~k~·:· :; ...... : ·.?·:~~~·f·\ ",;. ;->.' ~'~ :.~ . .~. :J(:, ,'.' ,; 
;'"J:'o . :the ' .. twenty-sixth day or .Tune, .' A.D • . 1897,.fantl were pJ;.ior to ' said u=.-:e 
<-::K· .... ·· ' .. " .. ~,." " , '., . .... .': .. '-.' '. . :" ' :-~.:: ... : :~':.: . .,~ .... ;:-:::~: \l~·Y,: ~. 'f:~ . .f;!.-: " . ,' - : 
'; :. approved by ':'-'(;he .. Secretary of. the Interior.: and . it·:-turther finds t,"a ~ ::::e 

: ' ~aid de:fen~ants have not co~P~et'ed' i ts ~ai'd t~8~~hir::oF said .di td:. , c r 
,,',. . " .' ·'·; :·;·::\·t · ;;. " ... . : /~. '. : ' .~ .: ... 

,':;any section thereof, .within :rive year~, a:rter" tne l:ocation-" ot the s a:':' re -
'. . . '.' ":'. : .. 
·.servoirand its said di tchline, or vi:ithi~ fiv~ ' y'e~rs "a!tet .the a ;:;:::-nal 

" .. ', . ~ . 

'ot the same by the Secretary ' at the rn.terior; 
. . ... -' '. . . ~, ~ 

that five years 3tnbe the riling and aIlPr.oval of the said arti c les ~~ 

incorporation, proof of organization, map's and eurv:eys of the 5",:'0. :-~S<;::-­

voir and ditch line of the' saiddefendants had long since lapsed p::-:'c::- -:: 

the filinE (,f t.1,e ;mid i>UP1,leme·"tal '1ill and that the defe!ldant.:; ::':. ~_ :-_:: 
C:;v I A_37Jn~1 



.. ~, ' . .. '. " 

.... 
r.I'i '; .. 

. ; . , ... : ... . ' '.' " . 
.. ; 

~ . '. : : .. ' ... 
" . . 

':-' . 
. .... , 

'.'; ,. , . ": ' ... 
.. further especially. t'inds that the ! artlc.les·'6t' incorporation and the mall . 

. ·. survey of the reservoir ot'· the den~~:~' ~o;;or~ii~<~, : the ' Ri~ " 'Grande D~ 
. '" . .... '. -: . ' , '" . 

" lU!d Irrigation Company, were :riledw1th ~\he ' se·dr.et,a.ry of the Interior 
, .. ': :: .. ~ ... : -

" " ": ;'~rior to the .tTle:nty-sixthday of ',f~ne,: A.D. 1897 ; and': were prio:r to s~id .' . .. . . . .. .' . ... . . . '. 

' <: )da:t~ appro~ed by .the sec~etary ot' the In-ter~or; 
. '. ~ ~.'--!:t:., . . . . . . . . . . 
.: .... . : .. :ti!e said defendants have not completed i .ts said 

• p' 

and it t'urther finds that 
. ' '. ' . " . 

re!3ervoir .or said ditch,-

: : . ;;, or any section thereof, within 'f 'ive YEia.rs .a.t-ter · the ' i~~ation of the said 

;;' , ,::!.:)~s~r'ioir' ~d 1 ts ~~iddi tch li~e~'or :ri-ithin' five years~fter the approval. 
... . - ," . 

:j .;·(;1:" the same by the 'Secretary of the Intei-ior; ~d the ~ G}ourt further finds 
• .;.: ,;-.::,~: ~.:~ • • • , '. ,: • • ••• • • .;. • ... :.: .. .... . .. , . " : ' • '.: .: • ••• ~ • ." t • • - C::~c .. ·: ·. '. . :" 
.. .. "'tha t five years since. the' filinl(andr·approval.., o!,,1;he. sai.d articles of in-
: :...... . • ... • • • " :" . • :":'.~ .... . : t · .~ . 1'~'."'; . ..,1 .. ,;' ".i. ';:. ;·:r.;' ~'::.: '..:: ..... ;;: . . 
,;,.:":·, porpciration, pro.af of organization, .. maps andl su:r.veY~;::of .•. ~the said reser-voir 

~)j;";~, .~d .di tc~ line .~§: · ~h~., -:~aiddef~nd~~t~. £~~,\.~~,~ l~c~ l~ci pL 

;~t~'\~ilingof the . ·said);:'uppl.ementar. )i\lil~'~ti(i..tiiai ! t1ie d ',~~ nts :had not 
" ··:~,r.~·: · '.' . .' .... , .:: '" '-:.:.:~:/:" :, ':.': ... ~~ :.:~;. ·· :"~:-·:~:;:,~· :-·~i ~{ \:/ .:::"':" -::' f..~ . ; . ~T· .... "ft •. ~.: ' . '.,. .. , ": 

• :" :pli'ed with the req)..lirenie,nta ot' tl1eAc;t .91', 90~fSr.,ess; . ·'· rcf.ved ¥arch 3, ' 901, 
.: :::~~:.:' .~. . ... . .":' .. :.:: .': .: ". ~ . i.:.:t· ~ ' ... ~ ~ .. ": : ·~:.'t::~ .. ="" . ....:.."-.. .. ~. . 

;;'3};':!lnder which th.e ~ilame~~re . 'filed but has' ~~LI.~:~ ' to.~_~~~~~~u~:cc"t-"e'f'--EI-Slill-l_~e§"ite 
::·;·:··:.'I'/i thin the ped od ot' f1 ye years attsr. the :j.oca t:i,on ot' the said canal a."'ld 
·:~~. : :·r:( '.: ... .. '. ',' .' " . :-: . .J ...... : ':,,~" (( ' •• ~' . -~: .\ . ..... ;; ;-'" • •••• 

;" "' .' ,reservoir any part 'or section of the :·same. ·" ........ . . 

~l;~.~~~~E~ .~~~ ~~;;·~CREEn ·' by'· ~~~ . Court t~l~t th~ rights of Lfle 
.>.~:: . - .. '. 
i> 'said defendan:t;s; qr " E:lith~r of .them,to "con~i;.ruflt and 'complete, the said 

. ' . . ..:, . , . '~'. " . . .. . . . ..' ~.' .;;. .. :' "} . . 
.... reservoi'r and sa;fd ditch; or any 'part therebf, . under and b~r virtue cf the 

" . ''1: 
.. .. .. . 

said Act of Congress 0'1' March 3·, .. 190l·, be and the same are hereby d.eclared 

to be forfeited. . ~. 
. . . 

It is further' ordered, ' adjudged arid decreed by t..'1e ,.court by ,easo!'! 

'o'f the premises that· an injunction be'; and the same 'is hereby gra.'1ted 

against the said d efe'ndant,;', enj cining them ' :trom construc'tins or aLtelT..:t:t­

in r;; to construct the said reserVOir, or. any part thereof, and t hat t:-.= 

same be made perpetual, A-38 



espeCl.i::l.l.1..)' ..L ..L.u ...... 'O ,,~ ~, ..... ~ ___ _ ( V] It... ~ I /'to] 
-,'rvey of the r'eservoir of,: the defendant corporation, the Rio Grand e == 

a.nd Irriga.tion Company, were filed with the Secretary of the Interior 

prior to' the tl'/enty-lixth day of June, A.D. 1897, and were prior to sai e. 

date appro~ed by the S~cretary of the Interior; 

the said defendants have not completed its said 

OT;~;' :e~'~i~'~"~he~e~t:) within five years ,after ._----.. _.'. -.. . . 

and it further finds t :·.=- -: 

r~~ervoir or said ditch , 

the, location of the said 

reservoir and its said d.itch line, or ~fithin five years after . the approval 

of the, ,same,,:by t.he , Seoretary of the Interior; and , the , Court furthe,r finds 

that f ,lve years sines the filinf> and, approval , of th,e, said articles of in­

corporation, proof of organization, llJaps ,and, surveys of, ,the , said reserYoir 

• and ditch line of the saiddefendantl:l ha,d lance since lapsed prior to the , ' 
" 

f:i.ling 'of. the said supplemental b~11 and that the defendants had not com-

plied with -the ra4.uirements of the Act of Congress, approved Harch 3, 1901, 

under which the same were filed but has failed to construct cr complete 

Tf} thin t.he period at ti ve years after the IDeation of the said canal and 

reserYoir any part or section of the same. 
C • ~ , ',)f {., '. ~ ~ ~ ... ) 

'-0 bRUF;RF:D, ADJUDGED AJi'D DECRF.F:D by t.he Court that the rights of th e 

said defendants, or ei ther ~em, , __ .t,o s truct and comrJlete, the sa:' c. 

reservoir and said ditch, crr anY , }jart thereof, under and by virtue cf -: :_ ~ 
said Act of Ccngress 

(to , be forfeited .)-
'\;,1. i/ 

of March 3, 1901, be and the same are .hereby d e c ::' a:-2:: 

It is further ordered, adjudged and decreed by the Court 

of the premises that an injunct.ion be, and the same is hereby 5r=-:: :;,,::' 

againBt tIle said d e'fendants " enjoinine them from constructinE- c :- ~ ~: =:, j: :, ­

ing to construct. the said reservoir, or any part thereof, and 

same be made perpetual" 

It. i6 furt.ber ordered, ad.judged, and decreed by the Cour t t!:a -: -:!-_e 

plaintiff have and recover from the Baid d e:fendants its C05 t~, ~ " -:" ~ =6d 

and that execution issue, therefor. A-39 

(Signed) Frank vr . P a rker, 
.=::;--J If _ 20 _:? Associate Justice Supreme, ': C': :- -: : ~ 
L-/\ IT ....J New Mexico and .Judge of t t: ::; -::-. ~ :-~ 
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"'-TIon ~ .:. .. . A. H1tchoock, 

Sooretary o~ the later1cr. · 

:'3aehington, D. C. 

,lIear ~i.r ; -

, . 

'to - ~ . '. ' , , . 

, . 

Re:ferrinu to & letter " dd.resc&:! 't,o :YOU by ~ Xrl'1;pt1vn ­

C~.:1:J~iO!l at. lIe .... l(orl~~ , in r.f.8!".ooce t.D wba.t 1. kDan ... . -n. 
" ::.l;)_: . . :;:- .~ ::3t. t,t-e case" wb,1ob. •• bo4m pezy'1~ ,in ~.be t:o.~. ot 'th1. 

'Y'en':!.t..lITY ~:1U b e.tore t h e &qr .. ~ uI tM Ua1ieA B\a .... t'OT 

_O;:--="t ~':i.e ~C,>I,H!hi!lf • . til ~....QJJ.e.B'ti. .. · of 'tl;.tl , - ~.,~ldU:t.Y ,Qt' trw R1e 

IJJ'w"l1e ?,.1\,er i n. Ne w UCJ".J. I.:O , I UI. dJ.r..-tM.by 1.b. c.u..~ aC 

J., ' ."'(lUn.,; t :::, c:'(;c !' just a ::..; ourne:i to' fl.w1_ 0411 ,f\NU' ~tt..QtlOll 

in tb1a c onnec tion to t~c _'ollo"ingt ... .. 
'1';:.a t i.!. :;' t i!e dC;;"6au.ant i n that 06" hW n.e.,.r &O'tS""'),N &lQ" 

"1:;~t(\T ri ,) :t C' !' ~;,;.ter i nt er est Q.,Y alJ.PToP'"ia~10.~ · 1rvm tbe Ri9 ~ 

:!' :" '~ . ::l..~ ..;in~)ly built~l! el Ol .. t 10 propoae4 4am ,11 .. ,. d.1'f'eTt:1l\i ' 

~i~ V 'tJ ·:;- ~.l.ced !.L~ sOl:".ctioe i n cOIl.\1,c1.1on w1\h t~ ~Mr l)I"'P'iI.~­

~j.or. - i !' ~'!"I!t o~ i t a cor.a tru.ct1oll - a.nd • • Jl"O dJ,Y-r,1on. o: wat.,. 

'¥I:":'~ ~,ie I -:'.i:U: :1e!'endan.t a .imply &.cqu.ir1ng .. r ...... .u- -.1t.. by 

l; ompl:/ii1"'; tli t..:-; t :1e Un! ted St a.tes La. of Karc:h 3~ l.8al-. by .f111..Di; 

:~ape i n t '!'~G I ntcr ':(ir :D€:pll.rt~ ent .(.,.,r.1 oh mapa .... ftle4 ill lbg't 
.'l' .. ,~.~ t '\.~ in:v:acti tm ·;,;:;1t:.l"; ha,1 btlEl;1 orl~1nally G:ran~ ill tht a ..... 

I.::-"'-·li~~: ceCil cl. i £i501Vt;d t\nJ uo 9,'ork or operat.i ous .: &n¥ k.1Jl.d. .in 

': C~!"Il:'.,; '!. ·;;iJ! '. ' ,i t.;:, :'!E'.,ltl l~a:.: or reservoir »1tli, or 11oora.Q:4 PT~PO.lS.i­

t.; c·r. ~: :\'Ijn,:; l: <::er • ..lvl'Q or a t tempt ed by the d.~~. tot :;" p or i 04 

._._.-
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L~.~tf ... ___ ... §_ .. §.rtiol- 2._Oj~.i.· .. 5."t ....... ·io:''I'ill·' .. ·\IiI'til' ii''fii''!i;iit .. ?iI' fer.' ·•· · · .. ·qs. .. ··!o1;"\'.loil!· IIiMIiliIliAAlliilill·iltril1ii1·WiiIiil ... );ii'rlirlllij· · jjjW~?ii""'liliwii· ~17ii·fIi·ii1ZIi·IJ7f1l[IM£.·I·'~1t . 
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Mr. Herbert Devries 
Bureau" of'" neclamati on, 
Department or the Interior, 
El . PaBO, ·Texas. 

Dear Sirl .. - . 

He:' Applications Hos. 8 &: 9 
United Stat.es of .Aoerica, 
Applicant. 

Applica't.lon No.8 appears as being flIed in. this office on or 
. about .ranuary 25, 1906. This applicatioil is' t.o appropriate \"Iaters 

of the Rio Orande and includes the Ele}'hailt Butte Project. - \.; :. 

It: ·appears that this . application was . nEll/er taken up f'or approval'" 
b,y t.he State Engineer, although Vlhat purpQrts . to be a proof' of .COr.I­

.pletion 01' works l7as filed undor said application on September 7, 1917 
The filing of' this proof' ·of completiorl of' works apF'ilars as being the 
only' step. taken by this applicant toward complying with the laws of .... 
tbe State or New Mexico ~ld ~he rules of this office ~oward the com­
pietion of applicatdon:; ·to ap~ropriate the f/at<lrS of this State. 

Tha o'lly except-ioLl lillu'fr the la\1s or t.his S'tate t.o . the regula- .. , 
tiuna a;1d requireT.161its t.o :~opriate the \qaters of thi s state are " 

. cont.a,ined in Sect.ion: 5599' the Codlt'ication of 1915 of the lal'l8 
of New !!.-axicQ. AS ' I vlefl ·th s section. after the United State:: has 
f'iled its applicat.ion with pians .alld. speciricat.ions as provided there­
in '~hey a."e required to 1'0110\'1 the laws of this state and the rules 
or this of':C1ce relative to tha cOl!lple.tion of sa.id appl!cation~ and ' 
their application 'is tra.atad :the same as 'one flIed by any pr.i vate . 
ilidividue.l. I aCl unable to :find any other provisions ·in the 1al'ilil of" 
th1s St.ate or in the rules of' tb.is· office, giving this office 'the 
right. to t.ake· any other post t10n rela;t.;tve t.o applicat.ions filed by . 
the United Stat.es. . . ' ,'. 

;;:.: . . :" 
Application No. 9 to appropriate watere of the Hondo Rh'er also 

stands in the sane status . in this offi'ce, there having beaIl no further 
star's ta:ten under s1;tld application other than the filing of the ' esmB. 

AE I understand the position ot: the ' United states relative to 
applications rilod in t,ha State of' ·'el1 wex~co to ~apr..ropriate the water 
of this State, they .do not recognize auy r:!.{;ht o~ "his State 01' of 
this office to require them to f'ollow the lat'ls of said State . a •• cJ the 
1'",16E of this o.::'fica after thair appllcati,)(l to appropJ-iate ·.water nas 
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March 23, , 1927 

' been filed, but. I IIould , apFreciate a latt.er from you explaining 
your position in this mat-ter so this office CWl l?e ,fully ad­
vised in the prami~e8. 

KIM 

" 

Very truly yours, 

HPJlDBBT W.. YEO 
STATR EUGIHBElR 

'" hereby ' certify that , this 
instrument is a , true, end ,' correct 
copy of the original which Is on 

.file in the office of the. Si$te 
Engineer of New Mexico." ' 
Witness my hand end official s8al 
this ~ day of July , 

A.D •• ~lQQl" 

John R. D'Antonio, 'Jr •• P.E • 
~ State Engineer 

By ~PzeX,;d? ~~~ 
wa~r Rights Division ' 

.' ~" . 
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STATE OF NEW MEXICO 
OFFICE OF THE STATE ENGINEER 

l"hn R. D·Antonio. lr. P.E. 
Slate Engineer 

OL Sanders 
Chief Coull«1 

LITIGATION & ADJUDICATION 
PROGRA:'" 

130 South Capitol 
Santa Fo. New Mexico 87501 

June 24, 2010 

Via First Class Mail and Facsimile 
505-246-2232 

Mr. William M. Turner 
1527 Granite Street, NW 
Albuquerque, NM 87102 

Re: Response to Request for Inspection of Public Records 

Dear Mr. Turner: 

Mailing Addrcs", 
P.O. Box 2510~ 

Santa Fe, NM 87504-5102 
Tdephone: (505) R27·6150 

fax : (505) S27-4200 

This letter is Wl additional response to your requests, dated January 26.2010 and February 18. 
20 I 0, to inspect public records for "Application 8" and "permit 8." All records of the Office of 
the State Engineer relating to your requests have been produced. This Office possesses no 
further re~ords, including "Application 8" or "permit 8," that are responsive to your request tor 
inspection of public records. 

~~[y.;6~<~ 
Rozella A. Bransford f.., 

Records CustodiWl 

RAB/sh 
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IN THE UNITED STATES DISTRICT COURT 
. FOR THE DISTRICf OF NEW MEXICO 

UNITEDSTATESOFAMERIC~ 

PJaintifi; 

vs. 

ELEPHANT BlITTE IRRIGATION DISTRICT, 
EL PASO COUNTY WATER IMPROVEMENT 
DISTRICT NO. I, HUDSPETH COUNTY 
CONSERVATION and RECLAMATION 
DISTRICT NO. 1, CITY OF EL PASO, 
CITY OF LAS CRUCES, NEW MEXICO STATE 
UNIVERSITY, ST AHMANN FARMS, INC., 
STATE OF NEW MEXICO ex rei. STATE ENGINEER, 

Defundants. 

ORDER 

Civ. No. 97-803 JPIRLP 

The COllrt held a hearing on August 15, 2002 to determine whether to dismiss or stay this 

case. 

IT IS ORDERED that this case is hereby stayed. 

IT IS FURTHER ORDERED that there is no reason at this time to maintain the file as an 

open one for statistical pUIpOSes, and the Clerk is hereby instructed to submit a JS-6 Form to the 

Administrative Office. 

IT IS FURTHER ORDERED that should further proceedings become necessary or 

desirable during the pendency ofthe water adjudications in New Mexico and Texas, any party may 

initiate proceedings as though the case had not been closed for administrative purposes. 

r aaPA . 
C F UNITED STATES DISTRICT JUDGE 
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./ STATE OF' COLORADO 

DELPH E . CARPENTER ~4 ocr if 

Hon. Herbert Hoover. 
Secretary of Commerce, 
Washington, D.C. 

My Dear Secretary Hoover: 

DENVER 

October 9.1924. 

In ,Re: Rio Grande CommissioA. 

I jus t ta.lked with Commissi oiler Seth of 
New Mexico by long distance in. re the Rio Grande matter and 
particularly my letter to Governor Neff. suggesting the apnoint­
m\.nt of a Commissioner for Texas. He informs methat the 
Governor Neff letter was inspired by people at EI Paso; that 
it haa issued immediately after visit by Gov. Neff at that 
point and that it is the natural result of the conduct of the 
engineers of the Bureau of Reclamattmn to which I will later 
refer. He believes that it would be useless for us t .o go 
to Texas to confer Vii th the Governor. believing that the 
Governor is prompted entirely by the EI Paso pe ople who h1!.ve 
conceived the idea of blpc~ing the whole program and he informs 
me thc .... t they are threatening the New Mexico water consumers. 
under the Elephant Butte project, saying that they will ~old 
the New MexiCO people responsible for any compact entered into 
which involv·es 'the wa.ter supply of the Elephant Butte. project, 
.ihich project in turn irrigates' lands above and below EI Paso. 

Commissioner Seth is of opinion that it would be ad­
visable for us to meet you at some convenient point for the 
~urpose of conference over this situation~ He suggests that 
you may be coming to some middle western point on other busi-
nesa and that we might meet you. there. If this is not convenient 
he believes that we had bettergo to Washington and confer with 
you ther e although he prefers to avoid so long a trip if other 
arrangements can be made. 

The Rio Grande s1 tuation may be outlined as follow.a: 

In 1896, pursuant to request by the State Department. 
the Department of the Interior entered a general order prevent-
ing any further construction of irrigation works above Elpaso . 
(by denial of rights of w.ay over public lams) until a treaty could 
be concluded between the United States and. Mexico providing for 
the equitable distribution of the water of the Rio Grande between 
the two nations. 
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Hon. 'Herbert Hoover #~a 

The State . . Department called upon the Attorney General 
for an opinion regarding the right of Mexico· to .ins1st u1lon 
~ preferred right to the . use of the water·s . of. · the. r1 ver · under 
·the theory o·f prior appropriation. bY'beneficial use on the, lands 
near- EJ. Paso. Attorney ' General Judson Harmon replied ill an, 

. exhaustive . opinion;·in ·· which .. he reviewed the international· law 
and ·concluded. that the.· Un-ited ·Statea mis under no legal.obli­

' gation to respect any claims of Mexico and that the matter 
ivaa to be determined as one of policy. (Opinions Atty. Gen'l 
XXI. p. 28Q-3. •. .. :' " . ." 

. ~ .;. .",. . ': '.: .. ;. . 
. . ' . Landa· in, Texas and Mex·ico .vlhich may'. be .served from the 

Rio· Grande consistr,·of ·a,. comparatively narrow strip from El 
Paso" to .Fort Q.uitJnan at which point the' .. 'ri ver. enters al- canon 
and there' remains ' for' hundreds of· miles·; receiying: contr·ibutions 
from the Conchas. 'from Mexico) and the Pecos ape:. other streams 
(from the Uni.ted States). . . ' . . 

In 1906 Se'cretary' Root. conCluded 8;. t.reaty, Vli·th Mexico 
by which the United States- obligated itself to build a.. reser­
voir in New Mexico and to deliver to the Mexican ' ditches near 
El Paso 60,000 ac.re feet.:,p.er annum, with. a . prOvision that. . 
full delivery of · this amount. should. be excused in. years of 
extrellle drought. '. . . .. .. 

. '. The. treaty als.o releases the' United States from all 
otht;lr claims. ·(by: · Mexico) . to . . the remai·nd.er of the waters ' of 
the Rio Grande at. all pOints above Fort Q.ui tman. 

, '; . . :'. 

. . ·Fo.llowing the ne·gotia.tion 'of thi's treat.y, the Re'cla-
I!Iation Service .. constructed. the reservoir wi th ·Rec·l!lJllat.ion 
funds~ ·.Vli th the ; exception: of. .$l.OOO.oqo appro'priated; ,by 
Congresa.· Surveys 1'I.ere cOI!llllenced. in 1907 and. the ref!ervoi.r 
was completed several. years thereafte·r. The project. ahsorved 
all. of the old vall.ey ·di tches between ·the reservoir. and 
F.ort Q.uitman and. included new. lands wit.hin it~ boundaries. 

It may be generally stated that the Elephant Butte 
project. includes all .lands from the reservoir in New Uexic.o 
to Fort Hancock. Texas. and not. fur.ther than Fort 'loui tman. 

AnYl compact. be·tween the States of ColQrado and New 
Mexi.co necessarily V/.ould consid.er and protect. all uses of 
'Nater under the Elephant Butte. reservoir. including all. lands 
between the reservoir and Fort Q.uitman. irrespecti va 0 f whether 
or not Texaa is 9>. pfU·ty to the compact. This would result from. 

tf<:; ~~~'~ 
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Hon.Herbert Hoover /16. 

threaten the 'fiB: ter u sera in. New, Mexico to the effect that 
the latter would be held responsible by the former for any 
shortse9 of �v�,�s�t�. �, �9�r�r�e�s�u�~�t�U�l�g� from any compact. ent"red into by the 
States of Colorado and New Mexico. This entire attitude 
could have been prevented by the Government representatives 
in charge of the project. had they not been oppoaed. 

Governor Neff is' not. taken by surprise. Early in 
the spring of 1923 he w<,.a advised of the legislation by 
Colorado and it waa suggested that he appoint a commissioner 
to ce-operate wi th the Stat.es of Colorado and New, MexiCO. 
The Colora.do act. makes provi.sion for stich co-operation and while 
the Nevi Mexico act does not so provide, there is no thing to 
prevent it. If the' Bureau of' Reclamation employees would 
promote the undertaking the Governor of Texas would appoint 
a: commissioner wi thout legislative act when donfrbnted wi th 
the fact that the Connnisslon, as now. constituted, would 
proceed to act wi thout further delay. ' 

While any compact between Colorado and Uew Mexico 
could not prejudice �T�e�x�a�s�~� no compa.ct wou Id be practicable 
which did, not have the effect of protecti ng all the lands 
in, Texas above, Fort �~�u�i�t�m�e�n� by reason of the fact. that such 

'lands are or will become an essential part of the Elephant 
Butte project. If such la, nds are protected Texas could 
have no �c�o�m�p�l�a�i�n�~�.� but, in view of possible �n�e�g�l�e�c�~� of 
certain' features, a. prodent. Governor would appoint a, repre­
sen ta ti ve for Texas when confronted I,i th the fact that his' 
appall'ent indifference was not preventing action by the 
other states. 

Aa already observed, both �M�r�~� Seth and �~�B�e�l�~� must 
report to our legislatures January 1, 1925. My finances 
cease to be available after December 1st and 1rr. Seth is in 
the same situation. The propOSition, therefore, ia pre­
sented in two phases: (1) To proceed with the ",ork of the 
Commission (w.i th invita ti on to the Governor of Texas to 
appoint a representative) and to take chances of ratifica­
tion of any compact agreed upon, and (2) To temporarily lIith­
hold any action. trusting that the Texas Legislature will 
authorize the appOintment of a commissioner during the com­
ing year, and running the hazard of a repudiation of the 
whole plan by the next New Mexico legislature. 
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Hon. Herbert Hoover #7. 

I have reali~ed from the outset that the situation 
presents some emba.rrassment but have felt that the hearty 
support gi ven the undertaking by Secretary Work w.ould SO re­
flect itself in the attitude of the subordinates of the 
Bureau of Reclallla.tion that the co-operation of Texas would 
be the natural result. Such a result is still attainable 
but only through the most positive and direct action by 
Director Mead and his subordinates. 

I regret the length of this communication but feel 
~at a full presentation of the facts is necessary. 

Respectfully yours. 

c.C. to Secretary Work, 
C.C. to Com. J.O.Seth 

Delph E. Ca~enter 
Commissioner for Colorado. 
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