IN THE SUPREME COURT OF THE UNITED STATES

No.: Fifth Circuit Case Number
ONOYOM UKPONG

V.

INTERNATIONAL LEADERSHIP OF TEXAS, AND
KAREN MARX, INDIVIDUALLY AND IN HER OFFICIAL
CAPACITY AS PRINCIPAL, DEFENDANTS, JOINTLY
AND SEVERALLY

USDC No. 3:19-CV-218

APPLICATION FOR AN EXTENSION OF TIME
WITHIN WHICH TO FILE A PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES SUPREME COURT
FOR THE FIFTH CIRCUIT

To the Honorable Samuel A. Alito, Jr., Justice of the United States Supreme
Court:

Pursuant to Rule 13.5 and 30.2 of this court, I, Onoyom G. Ukpong, the
applicant, humbly request a 53-day extension of time, to and together with March 4,
2023, within which to file a petition for a writ of certiorari for this court to review
the judgement of the United States Court of Appeals for the Fifth Circuit in this
case. Especially as inability to find a proper legal representative to file petition is
worsened by this holiday season office closures. The Fifth Circuit entered its
decision oln October 12, 2022 (see APP. 001, 11pp.). (See APP. 002, District Court

decision, 4pp.).The applicant also request stay of the Fifth Circuit’s decision; pleads:
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unless extended, the time allowed for filing a petition will expire on January 10,
2023. The jurisdiction of this court would be invoked under 28 U.S.C. 1254 (1).

1. This case presents the questions: a) whether the Fifth Circuit having
granted summary judgement erroneously to the corporate defendants (ILTexas) in
this case on the “sovereign immunity” ground and/or the “time-bar” ground violates
the applicant’s rights under Title VII of the Civil Rights Act as amended. The
applicant is member of a protected class; b) whether, given the disclosure of its
1dentity by self on its website as an organization (ILTexas.org) (during the period at
issue), ILTexas qualified as a governmental entity to the extent the lower courts
decided it was immune from suit, even clearly in the absence of applicable law; c)
whether the Fifth Circuit admittance of and decision on misapplied ILTexas
“sovereign immunity” assertion violates the Fourteenth Amendment: Title VII of
the Civil Rights Act of 1964 SEC. 2000e-7. [Section 708]. Holding that “Nothing in
this subchapter shall be deemed to exempt or relieve any person from any liability,
duty, penalty, or punishment provided by any present or future law of any State or
political subdivision of a State, other than any such law which purports to require
or permit the doing of any act which would be an unlawful employment practice
under this subchapter.” And the question whether the purported immunity violates
the applicant’s right under the Act, as amended.

2 This case also presents the question whether the ILTexas “time-

barred” assertion, that the Fifth Circuit adopted, violates the applicant’s due
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process rights under the Fourteenth Amendment. Considering the fact that he filed
on time.

In its judgement, the Fifth Circuit held, erroneously, that the applicant’s
§ 1981 and Title VII claims were “time-barred”’. The EEOC Notice of Right to Sue
allowed the applicant 90 days from July 6, 2018 and he filed suit on in the United
States District Courts Eastern District of Texas, Sherman Division (Sherman) on
October 04, 2018 , using the EEOC Notice of Right to Sue (on the 86t day, following
his receipt of EEOC Notice of Right to Sue dated July 10, 2018 (see APP. 003,
EEOC Notice), see APP. 004, Sherman Civil Docket For Case #: 4:18-cv-00699-
ALM-CAN, 2pp.; APP. 005 case entry sheet, 4pp.; see APP. 006, proof of service,
2pp.[cert. and certified mail receipt]).

The applicant filed notice to withdraw and withdrew his lawsuit from the
Sherman on November 12, 2018 (see APP. 007, case withdrawal notice) after filing
his Title VII lawsuit in state court on November 5, 2018 using TWC Notice of Right
to Sue (dated October 10, 2018 and received October 15, 2018) that allowed him 60
days beginning October 15, 2018 to file suit (see APP. 008. Notice). Sherman gave
[LTexas ten (10) days from November 12, 2018 to respond to applicant’s notice of
case withdrawal, but the ILTexas failed to respond. Sherman granted the Notice
(see APP. 009, Sherman Order).

The applicant argued that both suits he filed in federal and state courts were
not “time-barred”. In that he received the TWC Right to Sue Notice on Monday

October 15, 2018, and duly filed lawsuit on November 5. 2022 (22 days following

Page 3 of 6



receipt of Notice). December 14, 2018 was the 60th day and last day for filing of suit
in state court, and the applicant filed on time.” (see APP. 010, Civil Case Sheet

proof of early filing).

If time is not extended the questioned unconstitutional “time-barred” ground
of summary judgement would became a precedent that would adversely affect
future timely-filed lawsuits and/or even foreclose against United States citizens” due

process rights under the Fourteenth Amendment.

In their motion for summary judgement, ILTexas advanced, albeit
unconstitutionally, the following reasons for terminating the applicant: a) “concerns
with instruction & student management”, b) “numerous student incidents &
complaints”. His evidence on record include, but is not limited to, material facts in
the applicant’s response to motion for summary judgement, notably the violation of
his due process rights by ILTexas, and showing that during the period at issue,
ILTexas was not a governmental but a corporate entity, in his Declaration, in a
specific transcript of deposition of him by ILTexas that is currently on record but
absent his signature that could have verified content accuracy, and in evaluations of
the applicant’s instruction by four of ILTexas’s administrators attesting to his
excellent instructional & student management skills. The Fifth Circuit adopted the
foregoing ILTexas assertions unmindful of the preponderance of evidence on record
showing otherwise. In this case, the applicant contended that the said adoption

violated his constitutional due process rights.
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In his response to motion for summary judgement, the applicant argued in
relevant part that the Eddie Conger Declaration belies ILTexas’ assertion of “right”
of sovereign immunity: “ILTexas is tuition-free and is operated by a private”,
emphasis added, “tax-exempt nonprofit under contract—the charter—with the
Commissioner of Education” (see Declaration Conger, p.2, on record). The applicant
argued that a private nonprofit (ILTexas) was not a governmental entity.

Unless this application is granted, ILTexas will circumvent the law, the
consequences would be severe and with constitutional violation repercussions; in
which they will have set or caused the setting of a precedent that a corporate
defendant is immune to lawsuit.

The ILTexas “sovereign immunity” and “time-barred” grounds for summary
judgement, which the court of appeals adopted, are nowhere near compelling
enough to provide a basis for the granting of summary judgement—particularly in
the face of a clear absence of applicable law to warrant the granting of summary
judgement. The certiorari based on circuit conflicts on an undeniably important
question of constitutional law.

The applicant respectfully requests a 53-day extension of time, to and
including March 4, 2023, within which to prepare and file a petition for a writ of
certiorari. This case presents complex issues concerning the Fourteenth
Amendment.

Note: The next page number six of this application is the courtesy statement

and signature page only.
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Respectfully submitted. "_-?9w('l—~_ﬂ

ONOYOM G. UKPONG, PH.D.
8401 Skillman Street, #2058
Dallas, TX 75231

682-300-6447
December 31, 2022
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W.CAYCE TEL. 504-314-7780
CLERK 680 8. MAESTRI PLACE,

Suite K13
NEW ORLEANS, LA 761130
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LISTHED BELOW

MEMORANDUM TO COUNSEL OR PARTIES

Regarding: Fifth Circult Statement on Petitions for Rehearing
or Rehearing En Ranc

1 Leajwrship of TX

Neo. 21-11211% Ukpong v. Int
$19-Cv~21

UsDe No. 3

Fnclosed is a copy of the izion. The court has entexed
Judgment under Fed. R, App“ P, 36. (However, the oplnion may yel
contain typographical or printing errors whjch are subiject to
corxrection,)

{

Fed. R. App. P. 39 through 41, and 5th Cir. K. 35, 39, and 4
govern costs, rehearings, and mandates. 5th Cir. R. 35 and 40
raquire you to attach to your petition for panel rehearing o
rehearing en banc an unmarked copy of the court’s opinion or order.
Please read carefully the Internal Operating Procedures (IOP's)
following Fed. R. app. P, 40 and 5th Cir. R. 35 for a discussion

of when a rehearing may be appropriate, the legal standards applied
and sanctions which may be ilnmposed 1f vyou make & nonmeritoricus
petition for rehearing en bhanc,

Direct Criminal Appeal Sth Cir. R. 41 provides that a Vwrlﬁ
for a stay of manﬁaf@_Uﬁdor Fed., R. App. P. 41 wiil not. b

simply uvpon reguest. The m@ti?ion must set forth good

a stay or clearly demonstrate antial qrm¢“‘ﬂﬁ
presented Lo the Supreme Court. “”har sa, thiz court may Q“f“
the motion and issue the mandate 1mm@dgatmiyx

Pro Se Cases. If you were uﬂsuﬂcas:ful in the dis t <o
and/or on appeal, and are cons vz;ng filing a petition
@ertnorarl in the United States Supreme Court, you do not nee
Tile a motion for stay of mandate under ~d. R. App., B.o4l.

issuance of the mandate does not affect the time, or your rig
to file with the Supreme Court.

Court Appointed Ceounsel. Court appointed counsel is responsible
for fFiling petition(s) for rehearing({s) (panel and/ox en banc) and
writ({s) of certiorari to the U.S. Supreme Court, unless relieved
of vyour obligation by court ocrder. I£ it is your intention Lo
file a motion to withdraw as counsel, you should notify yvour client
rromptly, and advise them of the time limits for filing for
rehearing and certiorari. Acdaltienaliy, you MUST conlirm ©nat
this 1nformatlor Was quPn to your client, within the body of voux
motion to withdraw as counsel.
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The judgment entered provides that appellant pay to appellees the
costs on appeal. A bill of cost form is availlable on the court’s

website www.cab,uscourts.gov.

Sincerely,

LYLE W. CAYCE, Clerk
—
WGt~
By

Whiﬁney M. Jett, Deputy Clerk
Enclcocsure (s}

Mr. Jeremy Wayne Hawpe
Mr. Ckon J. Usoro
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21-11111 Ukpong v. Intl Leadership of TX "Unpublished Opinion" (3:19-CV-218)

Froim: cmecf_casapracessing@cab.uscourts.gov (amed_caseprocessing@eca b uscourtsgoy)
T ckoniusoropc@attnet

Date: Wednesday, Gclober 12, 2022 at 10:58 AM CDT

*NOTE TO PUBLIC ACCESS USERS™* Judicial Conference of the United States policy permit{s attorneys of
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Anited States Court of Appeals

fnr tbe j’iftb @ir[u[’t U'modSla;:;{shcé?:jcismppedis
FILED
October 12, 2022

No. 21-11111 Lyle W. Cayce
Clerk

OnoyoM UkroNG, DOCTOR,
Plaintiff — Appellant,
VEVYSUS

INTERNATIONAL LEADERSHIP OF TEXAS; KAREN MARX,
individually and in her official capacity as Principal,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 3:19-CV-218

Before GRAVES, WILLETT, and ENGELHARDT, Circust Judges.

PER CURIAM:*

Onoyom Ukpong, Ph.D., was formerly employed as an art teacher at
International Leadership of Texas Garland High School (“ILTexas”), an
open-enrollment charter school in Texas. After receiving multiple letters of
reprimand, [LTexas terminated Dr. Ukpong’s employment. Dr. Ukpong

* Pursuant to 57H CircUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forthin 57H CIRCUIT RULE 47.5.4.
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sued ILTexas and its principal, Karen Marx, alleging race and national-origin
discrimination and seeking damages under (1) state tort law, (2) Section 1981
of the Civil Rights Act of 1866, 42 U.S.C. § 1981, and (3) Title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000¢ et seq. The district court granted
summary judgment to both defendants on all claims on grounds of sovereign
immunity and timeliness. We AFFIRM.

.

Dr. Ukpong, a black man, is a native of Nigeria. In August 2017, he
applied for and obtained employment as a high-school art teacher at
ILTexas. But after receiving several reprimand letters stemming from

complaints of unprofessionalism toward his students, ILTexas terminated

Dr. Ukpong’s employment on December 22, 2017.

On February 14, 2018, Dr. Ukpong filed a charge of discrimination
with the Equal Employment Opportunity Commission (“EEOC”), alleging
that ILTexas had discriminated against him on the basis of race and national
origin in violation of Title VIL. The EEOC did not take action on Dr.
Ukpong’s charge and issued to him a Notice of Right to Sue on July 6, 2018.
The right-to-sue letter informed him of his right to file a Title VII suit within
90 days of his receipt of the EEOC notice.

Meanwhile, Dr. Ukpong also filed a discrimination complaint with the
Texas Workforce Commission (“TWC”). The TWC issued to Dr. Ukpong
a Notice of Complainant’s Right to File Civil Action on October 10, 2018.
The notice informed Dr. Ukpong of his right to bring a private civil action
under the Texas Commission on Human Rights Act (“'TCHRA”) within 60

days of the notice.

On November 5, 2018, Dr. Ukpong sued pro se in Texas state court,
alleging that IL T'exas had discriminated and retaliated against him on the
basis of race and national origin in violation of Title VIl and 42 U.S.C. § 1981,
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1. Texas removed the suit to the U.S. District Court for the Northern
District of Texas. '

After removal to federal court, Dr. Ukpong retained counsel and filed
an amended complaint, seeking money damages. He added Defendant Karen
Marx, both in her individual and official capacity as the principal at ILTexas.
His amended complaint asserts three categories of claims against both
defendants: (1) state-law tort claims for vicarious liability, negligence,
negligent hiring, and intentional infliction of emotional distress; (2) claims
under 42 U.S.C. § 1981 for race discrimination, hostile work environment,
retaliation, and disparate treatment; and (3) claims under Title VII for race
discrimination, harassment, disparate trecatment, and hostile work

environment. He did not, however, assert any claims under the TCHRA.

In October 2021, the district court granted summary judgment to both
defendants on all claims. Ukpong ». Int’l Leadership of Tex., No. 3:19-CV-
00218-E, 2021 WL 4991077 (N.D. Tex. Oct. 27, 2021). First, the district
court held that Dr. Ukpong’s state-law claims were barred by sovereign
immunity under Texas law because IL Texas is an open-enrollment charter
school. I4. at *2. Second, it held that Dr. Ukpong’s § 1981 claims were barred
by sovereign immunity because § 1981 does not abrogate state sovereign
immunity and Texas had not waived its immunity to damages under § 1981.
Id. Third, the court held that Dr. Ukpong’s Title VII claims were time-barred
because he did not file suit within the 90-day limitations period after
receiving his EEOC right-to-sue letter. /4. at *3.

Dr. Ukpong timely appealed.
I

“This court reviews a grant of summary judgment de noyo, applying
the same standards as the district court.” Perez ». Region 20 Educ. Serv. Ctr.,
307 F.3d 318, 323 (5th Cir. 2002) (citing Daniels v. City of Arlington, 246 F.3d
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500, 502 (5th Cir. 2001)). “Summary judgment should be granted if there is
no genuine issue of material fact for trial and the moving party is entitled to
judgment as a matter of law.” Id. (citing FED. R. C1v. P. 56(c)). “A
genuine issue of material fact exists when there is evidence sufficient for a
rational trier of fact to find for the non-moving party.” Id. (citing Matsushita
Elec. Indus. Co. v, Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)). “[A]
party seeking summary judgment always bears the initial responsibility of
informing the district court of the basis for its motion, and identifying those
portions of the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, which it believes
demonstrate the absence of a genuine issue of material fact.” Celotex Corp. v.
Carrett, 477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once
the moving party has done so, the non-movant “must do more than simply
show that there is some metaphysical doubt as to the material facts.”
Maisushita, 475 U.S. at 586. Instead, the non-movant “is required to identify
specific evidence in the record and to articulate the precise manner in which
that evidence supports his or her claim.” Ragas v. Tenn. Gas Pipeline Co., 136
F.3d 455, 458 (Sth Cir. 1998) (citing Forsyth v. Barr, 19 F.3d 1527, 1537 (5th
Cir. 1994)). “ A non-movant will not avoid summary judgment by presenting
‘speculation, improbable inferences, or unsubstantiated assertions.’” Jones
v, United States, 936 F.3d 318, 321 (5th Cir. 2019) (quoting Lawrence v. Fed,
Home Loan Mortg. Corp., 808 F.3d 670, 673 (5th Cir. 2015)).

II1

On appeal, we consider three of Dr. Ukpong’s challenges to the
district court’s ruling, which correspond to the district court’s grouping of
his claims into three groups: state-law tort claims, § 1981 claims, and Title
VII claims. We do not consider Dr. Ukpong’s argument, raised for the first
time on appeal, that the Texas Constitution permits him to suc the
defendants notwithstanding their immunity. See Celanese Corp. v. Martin K.
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Eby Constr. Co., 620 F.3d 529, 531 (5th Cir. 2010) (observing the general rule
that arguments not raised before the district court are forfeited).

A

Dr. Ukpong first argues that Defendants are not entitled to sovereign
immunity against his state-law tort claims because, he contends, ILTexas 1s
not an open-enrollment charter school, and, even if it were, open-enrollment

charter schools are not entitled to sovereign immunity.

Dr. Ukpong’s position, however, is incorrect on both counts. Taking
the two points in reverse order, Texas law is clear that open-enrollment
charter schools and their employees are generally entitled to immunity from
suit and Hability. See TEX. Epuc. CODE ANN. § 12.1056(a); £l Paso Educ.
Initiative, Inc. ». Amex Props., LLC, 602 S.W.3d 521, 526-30 (Tex. 2020).
And as the district court noted, there is no genuine dispute that ILTexas is
an open-enrollment charter school. In reaching its conclusion, the court
properly relied on the declaration of Edward G. Conger, the district
superintendent and chief executive officer of IL Texas’s campuses in Texas,
see FED. R. C1v. P. 56{(c)(1) (declarations may support a summary-
judgment motion), as well as the Texas Education Agency’s website, which
lists TL Texas as an open-enrollment charter school, see Kitty Hawk Aircargo,
Inc. v. Chao, 418 F.3d 453, 457 (5th Cir. 2005) (permitting judicial notice of
agency website). Dr. Ukpong does not cite any record evidence to the

contrary.

We therefore agree with the district court that the defendants are
entitled to sovereign immunity on Dr. Ukpong’s state-law tort claims,
Because Texas has not waived its immunity for the types of tort claims Dr.
Ukpong has asserted against the defendants, see TEX. C1v. PRAC. & REM.
CODE ANN. §101.021, we affirm the grant of summary judgment in the
defendants’ favor on these claims.
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B

We reach a similar conclusion with respect to Dr. Ukpong’s federal
claims under 42 U.S.C. § 1981. The district court correctly noted that § 1981
does not abrogate state sovereign immunity. Sessions v. Rusk State Hosp., 648
F.2d 1066, 1069 (5th Cir. Unit A June 1981). The court also correctly
reasoned that, by removing Dr. Ukpong's case to federal court, Texas
voluntarily consented to federal-court jurisdiction but not to damages,
waiving its immunity to suit but not to liability. See Meyers ex rel. Benzing v.
Texas, 410 F.3d 236, 255 (5th Cir. 2005). Because Texas has not agreed to
damages liability under § 1981, the state retains its immunity against these
claims.

On appeal, Dr. Ukpong does not contend that Texas waived its
immunity, by removal or otherwise, and therefore he has abandoned any such
challenge. See Anderson v. Jackson State Univ., 675 F. App’x 461, 463 (5th
Cir. 2017) (per curiam) (litigants can forfeit argument that state defendants
waived immunity); Perez, 307 F.3d at 332 (same). We see no reason to disturb

the district court’s ruling.
C

Finally, Dr. Ukpong takes exception to the district court’s ruling that
his Title VII claims were untimely. Again, we disagree and affirm. “A civil
action under Title VII must be brought within ninety days of receipt of a
right-to-sue letter from the EEQC.” Berryv. CIGNA/RSI-CIGNA, 975F .2d
1188, 1191 (5th Cir. 1992) (citing 42 U.S.C. § 2000e-5(f); Price v. Digital
Equip. Corp., 846 F.2d 1026, 1027 (5th Cir. 1988)). “This requirement to file
a lawsuit within the ninety-day limitation period is strictly construed.” Taylor
v. Books A Million, Inc., 296 F.3d 376, 379 (Sth Cir. 2002). “Courts within
this Circuit have repeatedly dismissed cases in which the plaintiff did not file
a complaint until after the ninety-day limitation period had expired.” /d.
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Here, Dr. Ukpong was issued an EEOC right-to-sue letter on July 6, 2018,
but did not file suit until November 5, 2018, well outside the 90-day

limitations period.

Dr. Ukpong resists this straightforward conclusion, arguing that the
90-day limitations period for his federal Title VII claims runs not from the
date of the EEQC notice, as the statute provides, but from the date he
received authorization from the TWC to bring a state-law claim under the
TCHRA. But he cites no authority in support of his counterintuitive
position. More importantly, we have previously held that EEOC right-to-
sue letters are not interchangeable with TWC right-to-sue letters,
acknowledging that “receipt of a TCHR[A] letter would not trigger the
analogous EEOC ninety-day filing period.” Vielma ». Eureka Co., 218 F.3d
458, 466 (Sth Cir. 2000) (emphasis in original). This is because, under the
terms of the statute, the EEOC letter is “the exclusive mechanism for
commencing the federal filing period.” 74, (citing Muth v. Cobro Corp., 895 F.
Supp. 254, 256 (E.D. Mo. 1995)); see 42 U.S.C. § 2000e-5(f)(1).

Dr. Ukpong also argues, for the first time on appeal, that the lenient
construction we typically afford to pro se pleadings should save his untimely
filed complaint because, when he filed it in state court, he was proceeding pro
se.! We decline to do so. “Procedural requirements established by Congress
for gaining access to the federal courts are not to be disregarded by courts out
of vague sympathy for particular litigants.” Baldwin Cnry. Welcome Ctr. v.
Brown, 466 U.S. 147, 152 (1984). “[T]he liberal construction given to pro se
pleadings does not mean liberal deadlines.” Robinson v. Schafer, 305 F. App’x
629, 630 (11th Cir. 2008) (per curiam) (internal quotation marks omitted).

! Although arguments not raised before the district court are forfeited, see Celanese,
620 F.3d at 531, we consider this argument to underscore the limits of this Court’s liberal
construction of pro se¢ pleadings.
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Here, a liberal construction of Dr. Ukpong’s complaint cannot bring
November 5, 2018, within 90 days of July 6, 2018. Indeed, we have
consistently enforced Title VIDs strict deadline even against pro se litigants.
E.g., Taylor, 296 F.3d at 380 (one day late); Urbina v. United Parcel Sery. Inc.,
335 F. App’x 418, 419 (5th Cir. 2009) (per curiam) (two days late).

IV

In sum, Dr. Ukpong’s state-law and § 1981 claims are barred by
sovereign immunity because Texas has not consented to liability for the types
of claims alleged here. Dr. Ukpong’s remaining claims, under Title VII, are
time-barred because he did not file suit within the 90-day limitations period.

The judgment of the district court is AFFIRMED.
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Ukpong v. Int'l Leadership of Tex.

Decided Oct 27, 2021

3:19-cv-00218-E
10-27-2021

DR. ONOYOM UKPONG, Plaintiff, w.
INTERNATIONAL LEADERSHIP OF TEXAS
AND KAREN MARX, INDIVIDUALLY AND
IN HER OFFICIAL CAPACITY AS PRINCIPAL
Defendants.

ADA BROWN, UNITED STATES DISTRICT
JUDGE.

MEMORANDUM OPINION AND ORDER

ADA BROWN, UNITED STATES DISTRICT
JUDGE.

The Court stayed this case pending a ruling on
Defendants' Motion for Summary Judgment. The
stay is now lifted. The Court has carefully
considered the motion for summary judgment
(Doc. 74), the response, and the reply, as well as
the supporting appendices, applicable law, and any
relevant portions of the record. For reasons that
follow, the Court grants Defendants' motion.

Background

Plaintiff, Dr. Onoyom Ukpong, was pro se when
he initiated this lawsuit in state court against
Defendant International Leadership of Texas
(ILT). He is now represented by counsel. ILT
timely removed the case to this Court on the basis
of federal question jurisdiction. After removal,
Plaintiff amended his complaint and added Karen
Marx as a defendant.

casetext

Plaintiff's First Amended Complaint alleges he
was employed as an art teacher by ILT. ILT runs
charter schools, including Garland High School,
where Plaintiff worked. Defendant Marx was the
Principal of Garland High School, employed in a
managerial capacity by ILT, and Plaintiff's
immediate supervisor. After Plaintiff's
employment was terminated, he filed this action.

#)

He asserts claims under 42 U.5.C. § 1981 for race
discrimination, hostile  work  environment,
retaliation, and disparate treatment and claims
under Title VII of the Civil Rights Act of 1964 for
race  discrimination, harassment, disparate
treatment, and hostile work environment. Plaintiff
further asserts state law claims for vicarious
liability, negligence, negligent hiring, and
intentional infliction of emotional distress.
Defendants have moved for summary judgment on
all Plaintiff's claims.

To be entitled to summary judgment, a party must
show there is no genuine dispute as to any
material fact and it is entitled to judgment as a
matter of law. Fed R.Civ.P. 56(a). The party
moving for summary judgment bears the initial
burden of informing the court of the basis for the
motion and identifying the portions of the record
that it believes demonstrate the absence of a
genuine issue of material fact. Meinecke v. H & R
Block of Houston, 66 F.3d 77, 81 (5th Cir. 1995).
If the movant meets its burden, the burden shifts
to the nonmovant to establish the existence of a
genuine issue for trial. /d. In ruling on the
summary judgment motion, this Court reviews the
evidence and the inferences to be drawn therefrom
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in the light most favorable to the nonmovant.
Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th
Cir. 1994).

Sovereign Immunity

First, Defendants assert sovereign or governmental
immunity bars suit or liability for Plaintiff's state-
law tort claims. They argue that ILT is an open-
enrollment charter school and open-enrollment
charter schools and their employees are immune to
the same extent as a school district and its
employees.

In 2011, the Texas Supreme Court held that open-
enrollment charter schools are governmental units
for purposes of the Texas Tort Claims Act. LTTS
Charter School, Inc. v. C2 Constr, Inc., 342
S.W.3d 73, 82 (Tex. 2011). Thereafter the Texas
Legislature amended the *2 education code to
expressly provide that an open-enrollment charter
school is a governmental unit as defined by the
tort claims act. Tex. Educ. Code Ann. §
12.1056(b). Section 12.1056 further provides that
in matters related to operation of an open-
enrollment charter school, an open-enrollment
charter school or charter holder is immune from
liability and suit to the same extent as a school
district, and the employees of such a school are
immune from liability and suit to the same extent
as school district employees. /d. § 12.1056(a).

Defendants' summary judgment evidence includes
the declaration of Edward Conger, who has
worked as ILT's District Superintendent since
2013. He is the chief executive officer of ILT's
campuses in Texas. The declaration states that ILT
is classified as an open-enrollment charter school
by the Texas Education Agency (TEA). The ILT
Garland High School location is an open-
enrollment charter school. Admission and
enrollment is open to persons who reside within
the geographic boundaries set out in the school's
charter. For a student to be admitted, the parent
must follow established guidelines for the
admission and lottery process. ILT is accountable

casetext
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to the State of Texas through oversight of its
charter and the receipt of substantial public
funding.

Defendants also ask the Court to take judicial
notice of the TEA's website. ILT Garland High
School is on the TEA's list of open-enrollment
charter schools. See
https://pryor.tea.state.tx.us/Charter/Forms/Report
ViewerPublic.aspx?reportid=rptcertaingrade. rpt.
It is appropriate for the Court to take judicial
notice of information posted on a government
website. See Kitty Hawk Aircargo, Inc. v. Chao,
418 F.3d 453, 457 (5th Cir. 2005); see also Fed. R.
Evid. 201(d) (court may take judicial notice at any
stage of proceeding).

Plaintiff does not dispute that open-enrollment
charter schools are entitled to sovereign immunity.
He contends Defendants cannot prove ILT is an
open-enrollment charter school. Without citation
to authority, Plaintiff asserts Conger's declaration
is not definite proof because =3 Conger is an
employee. Citing ILT's website, Plaintiff argues
that ILT's procedures for admission suggest it is
not an open-enrollment school. Plaintiff also cites
the fact that ILT is a corporation, not a
governmental entity. The Court does not find this
argument persuasive as open-enrollment charters
are typically held and run by non-profit
corporations. See Honors Academy, Inc. v. Tex.
Educ. Agency, 555 S.W.3d 54, 57 (Tex. 2018).

The Court concludes Defendants have established
that ILT is an open-enrollment charter school.
Plaintiff has failed to produce evidence raising a
genuine issue of material fact on this issue.
Accordingly, Defendants are immune from suit as
to Plaintiff's state-law tort claims.

Defendants also contend they are entitled to
summary judgment on Plaintiff's § 1981 claims
under the doctrine of Eleventh Amendment
sovereign immunity. They argue that because ILT
is an open-enrollment charter school, it and its
employees are entitled to the protections of
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sovereign immunity as to the § 1981 claims,
unless that immunity has been waived by the State
of Texas or abrogated by Congress.

The Eleventh Amendment provides that the
“judicial power of the United States shall not be
construed to extend to any suit in law or equity,
commenced or prosecuted against one of the
United States by citizens of another state.” U.S.
Const. amend. XI. The reference to actions
“against one of the United States” encompasses
not only actions in which a State is actually named
as a defendant, but also certain actions against
state agents and state instrumentalities.
Southwestern Bell Tel. Co. v. City of El Paso, 243
F.3d 936, 937 (5th Cir. 2001). In federal courts, §
1981 claims against a state entity are barred by the
Eleventh Amendment. Muhammad v. Dallas Cty.
Cmty. Supervision & Corr. Dep't, No. 3:03-CV-
1726-M, 2007 WL 2457615, at *3 (N.D. Tex.
Aug. 30, 2007). Section 1981 does not waive a
state's Eleventh Amendment immunity. Sessions v.
Rusk State Hosp., 648 F.2d 1066, 1065 (5th Cir.
1981). *4

Plaintiff argues that Defendants cannot claim
immunity from liability because ILT removed the
case from state court. Plaintiff also states, “To be
sure, the Defendants have not filed an Answer in
this case, and the Motion for Summary Judgment
following the denial of its Motion to Dismiss, is
the first time it has asserted immunity.” These
arguments lack merit. When ILT removed the case
to federal court, it voluntarily invoked the court's
jurisdiction and waived its immunity from suif in
federal court. See Meyers ex rel. Benzing v. Tex.,
410 F3d 236, 255 (5th Cir. 2005). A state
defendant may continue to assert immunity from
liability even after removal to federal court.
Cephus v. Tex. Health & Human Servs. Comm'n,
146 F.Supp.3d 818§, 828-29 & n.3 (S.D. Tex. Nov.
19, 2015) (citing Meyers, 410 F.3d at 255). In
addition, contrary to Plaintiff's assertion,
Defendants did answer the amended complaint
and their answer lists the doctrine of sovereign

and/or governmental immunity as an affirmative

casetext
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defense. The Court concludes Defendants are
entitled to summary judgment on Plaintiff's § 1981

claims.
Title VII Claims

Next, the Court addresses Plaintiff's Title VII
claims. Defendants have moved for summary
judgment on these claims on grounds that they are
time barred. A civil action under Title VII must be
brought within 90 days of receipt of a right-to-sue
letter from the Equal Employment Opportunity
Commission (EEOC). Wright v. Arlington Indep.
Sch. Dist., 834 Fed. App'x 897, 901 (5th Cir.
2020); Berry v. CIGNA/RSI-CIGNA, 975 E.2d
1188, 1191 (5th Cir. 1992); see 42 U.S.C. § 20600¢-
5¢f). Defendants contend Plaintiff did not file suit
within that time frame.

Plaintiff's amended complaint alleges he
exhausted his administrative remedies and “has
been issued a “Right to Sue.” As Plaintiff
acknowledges in his response to the summary
judgment motion, the EEOC issued Plaintiff a
right-to-sue letter on July 6, 2018. Plaintiff filed
this action in state court on November 5, 2018,
more than 90 days after the letter was issued. He
contends *5 this action is timely because he filed it
within 60 days of receiving an October 10, 2018
right-to-sue letter from the Texas Workforce
Commission (TWC).

Defendants maintain that Plaintiff cannot rely on
the TWC letter because it provided authority to
file Texas Commission on Human Rights Act
(TCHRA) claims only. The Court agrees. The
letters are not interchangeable. The Fifth Circuit
has stated that receipt of a TWC letter does not
trigger the EEOC ninety-day filing period. See
Vielma v. Eureka Co., 218 F.3d 458, 466-67 (5th
Cir. 2000). “Receipt of the federal letter appears to
be the exclusive mechanism for commencing the
federal filing period.” Id. at 466. As Plaintiff did
not file his lawsuit within 90 days of receiving the
EEOC right-to-sue letter, the Court concludes that
Plaintiffs Title VII claims are untimely as a matter
of law.
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In addition, Defendant Marx asserts she is entitled
to summary judgment on Plaintiffs Title VII
claims because individuals are not liable under
Title VII. Plaintiff responds that Marx “cannot
escape liability in her individual capacity.” The
Court agrees with Marx. “Individuals are not
liable under Title VII in either their individual or
official capacities.” Ackel v. Nat'l Commc'ns, Inc.,
339 F.3d 376, 381 n.1 (5th Cir. 2003). Defendants
are entitled to summary judgment on Plaintiffs
Title VII claims,

casetext
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6

In sum, the Court has concluded that Defendants
are entitled to summary judgment on all of
Plaintiff s claims. Plaintiff has a pending motion
for referral to a magistrate judge for mediation
(Doc. 94). The Court denies that motion as moot
in light of the Court's decision that Defendants are
entitled to summary judgment on all of Plaintiff s
claims.

SO ORDERED. *¢
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ORDER granting 2 Motion for Leave to Proceed in forma pauperis. Plaintiff shall
prepare service of process on the Defendant. It is further ORDERED that the Clerk of
the Court shall issue process and the United States Marshal shall serve process upon
the Defendant within thirty (30) days of receiving completed process from the Clerk of
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Christine A. Nowak. Rule 26 Meeting Joint Report due by 12/5/2018. Signed by
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CORPORATE DISCLOSURE STATEMENT filed by International Leadership of
Texas (Alvi, Saba) (Entered: 11/01/2018)
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UNITED STATES DISTRICT COURTS
EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

De. Onoyom Ukpone

Case Number:

Name of Plaintiff{(s)

\E

|NTERNATIONAL  LEADER SHP ©F TBAS

Name of Defendant(s)

COMPLAINT UNDER TITLE VII OF THE CIVIL RIGHTS ACT OF 1964

Note: If plaintiff is alleging employment discrimination based on race or color, please also see 42:U.S.C. 1981
1 This action is brought pursuant to Title VII of the Civil Rights Act of 1964 for

employment discrimination. Jurisdiction is specifically conferred on the court by 42
U.S.C. 2000e-5. Equitable and other relief are also sought under 42 U.S.C. 2000e-5(g).

2. Plaintiff, D (& ON oY oixl U KFONG , is a citizen of the United States

(name of plaintiff)
and resides at 65(( \\.\/\NQT\D\\t 0. #ECo8 - ALLE N
(street address) (city)
Coti TEXAS L T5013 | 6B -Bec—-biyT

(county) (state) (zip) (telephone)



INTERNATIoNRA L AEARDIETRSHE OF TEXRAS

Defendant, , resides at, or its business is
(name of defendant)

locatedat_{BR0 N. (REENY 1LLE AVE 100 RICHARDS o1

(street address) (city)
Daias U TExAs | TRy 912479 9078
(county) (state) (zip) (telephone)

Plaintiff sought employment from the defendant or was employed by the defendant
GARLARNRD HHeH SUTODI—
at > >
(street address) (city)
DibLAs Texas

3 3

- (county) (state) (zip)

Defendant discriminated against plaintiff in the manner indicated in paragraphs 9 and 10

of the complaint on or about PDecavesre 22 ; TOIT
' (month, day, year)

Plaintiff filed charges against the defendant with the Equal Employment Opportunity
Commission charging defendant with the acts of discrimination indicated in paragraphs
9 and 10 of this complaint on or about T e33ea AY 19, 201 é

(month, day, year) '

The Equal Employment Commission issued ‘a Notice of Right to Sue which was
received by plaintiff on Ju Ly | D? 2018
(month day, year)




Because of plaintiff’s (1) ~ race, (2) color, (3) sex,

G Vv national origin, defendant:

a. failed to employ plaintiff.
b. &/ terminated plaintiff’s employment.

c. failed to promote plaintiff.

V' omer RETALJATIORL , SALARY

~

The circumstances under which the defendant discriminated against plaintiff were as
follows:

S Bt T 1 ATAGHED |

(

S BT O, ATAHED




10.

11.

The acts set forth in paragraph 9 of this complaint:
a. are still being committed by defendant.

bV are no longer being committed by defendant.

c. " defendant may still be committing the acts.

Plaintiff attaches to this complaint a’€opy of the charges filed with the Equal
Employment Opportunity Commission which charges are submitted as a brief statement
of the facts supporting this complaint. WHEREFORE, Plaintiff prays that the Court
grant the following relief to the plaintiff:

a. __ Defendant be directed to employ plaintiff.

b.  Defendant be directed to re-employ plaintiff.

c. __ Defendant be directed to promote plaintiff.

d. L Defendant be directed to and that the

Court grant such relief as may be appropriate, including injunctive orders,

damages, costs and attorney’s fees.

LI - S—,

~(Signature of Plaintiff)



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has
been forwarded by first class mail [or, delivered in person, or certified mail] to
each attorney/party of record on this date: Novimpg, 13 \ [t
W"l

Signature ofLP’arty.

Print Name/Address/Phone Number:
ONYopn UKRPENG

659 JuncCTiony LR

APT. £ 05

ALEEN  Tx 15013

Please list all parties/addresses to be served.:

James ALLEN FREDERICK

SABA  H. ALV

LLTTLER MBNDELSe~ pC. —DALLAS
200 | ftess AVE

SWITE 1899 ) Lets Box |\l
DALLAS Tx I528)| ~2C93]




7018 2290 0001 1709 &kES

U.S. Postal Service"

CERTIFIED MAIL® RECEIPT

Domestic Mail Only
For'dellvaty Inform.nion ulsil our website at WiWispsicom®™:
(Certified Mall Fee
s e
xira Senvices & Fees {chock box, mmo‘rmrbm
[C1 Retum Recelpt (hardcopy) $ _H..,__.
[JRetumn Receipt {electronic) L S
[JCeritfied Mall Restrioted Delivery  § __fa:_iei
] Adutt Signature Required $ _,..,.,r,_,,,..,.,___

[C]Adutt Signature Restricted Dalivary §

PS Farm 3800, Aprll 201 B1FSN 7500:02-00010047

Sec Revarse for nstryctions




N THE UNITED sTaATsSS DISTICT CouwTr
R THE TASTERN DISTRICT oF TEka S

SHERMAN DAWISIONL

November 12, 2018

To: Judge Amos L. Mazzant
United States District Court
Eastern District of Texas

7940 Preston Road
Plano, Texas 75024

In the Matter of: .h L3 1&-C - 6919

ONOYOM UKPONG,
Plaintiff,

Vs.

INTERNATIONAL LEADERSHIP OF TEXAS,
Defendant,

Dear Judge Mazzant:

Notice of Case Withdrawal

I, Onoyom Ukpong, the Plaintiff, submit, humbly, this notice of withdrawal of the Civil Action no. 4: 18-CV-
699 filed in the United States District Court, Eastern District of Texas, Sherman Division, Plano Texas, on
October 4, 2018. Reason: | prefer filing and have filed a similar lawsuit that is pending at H-160" Judicial
District Court of Dallas County cause-numbered DC 18-16636.

Thank you in anticipation of your Honor's attention to and approval of this notice.

Respectfully,

/T

Onoyom Ukpong, Ph.D.

Judge Amos L. Mazzant
UNITED STATE MAGISTRATE JUDGE



Ruth R. Hughs, Chair

Texas Workforce Commission

Employers
A Member of Texas Workforce Solutions _

Iulian Alvarez
Commissioner Representing

October 10, 2018 Sl
Vacant

NOTICE OF COMPLAINANT’S RIGHT TO FILE CIVIL ACTION tchzn;l:g;scioner Representing

Larry E. Temple

Onoyom Ukpong Executive Director

c/o Kershena Queenan

Kilgore & Kilgore PLLC

3109 Carlisle Street

Dallas, TX 75204

Re: Onoyom Ukpong v. International Leadership of Texas
EEOC Complaint # 450-2018-02715

Dear Onoyom Ukpong;:

The above-referenced case was processed by the United States Equal Employment Opportunity Commission
or a local agency. Pursuant to Sections 21.252 and 21.254 of the Texas Labor Code, this notice is to advise
you of your right to bring a private civil action in state court in the above-referenced case. YOU HAVE SIXTY
(60) DAYS FROM THE RECEIPT OF THIS NOTICE TO FILE THIS CIVIL ACTION.

If your case has been successfully resotved by the U. S. Equal Employment Opportunity Commission or
another agency through a voluntary settlement or conciliation agreement, you may be prohibited by the terms
of such an agreement from filing a private civil action in state court pursuant to the Texas Commission on
Human Rights Act, as amended.

The United States Supreme Court has held in Kremer v. Chemical Construction Corporation, 456 U.S. 461
(1982), that a federal district court must generally dismiss a Title VII action involving the same parties and
raising the same issues as those raised in a prior state court action under Chapter 21 of the Texas Labor Code.
Therefore, filing a lawsuit in state court based on the issuance of this notice of right to file a civil action may
prevent you from filing a lawsuit in federal court based on Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000e - et seq.

Sincerely,
J

£

Lowell A. Keig -
Director, Civil Rights Division

RETAIN ENVELOPE TO VERIFY DATE RECEIVED

Copy to:

International Leadership of Texas
c/o: Allison Day

Littler Mendelson, P.C.

2301 McGee Street, 8th Floor
Kansas City, MO 64108

101 E. 15" Street, Guadalupe CRD « Austin. TX 78778-0001+ (512) 463-2642 (T) « (512) 482-8465 (F) * Relay Texas: 800-735-2989 (TDD) 800-735-2988 (Voice) » www.texasworkforce.org

Equal Opportunity Employer / Program

TEXAS
WORKFORCE SOLUTIONS

Y R
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
DR. ONOYOM UKPONG, §
§
Plaintiff, § CIVIL ACTION NO. 4:18-CV-00699-ALM-
§ CAN
V. §
J §
INTERNATIONAL LEADERSHIP OF ~ §
TEXAS, §
§
Defendant. $

ORDER
On November 13, 2018, Plaintiff filed a Notice of Case Withdrawal, seeking to voluntarily
dismiss the instant case. Defendant shall file a response to Plaintiff’s Notice of Case Withdrawal
within ten (10) days of this Order. Any response should include Defendant’s position, supported

by applicable authority.

IT IS SO ORDERED.
SIGNED this 13th day of November, 2018.

Christine A. Nowak
UNITED STATES MAGISTRATE JUDGE

ORDER - Page Solo
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IN THE SUPREME COURT OF THE UNITED STATES

No. Fifth Circuit Case Number
ONOYOM UKPONG

V.

INTERNATIONAL LEADERSHIP OF TEXAS, AND
KAREN MARX, INDIVIDUALLY AND IN HER OFFICIAL
CAPACITY AS PRINCIPAL, DEFENDANTS, JOINTLY
AND SEVERALLY
USDC No. 3:19-CV-218

APPLICATION FOR AN EXTENSION OF TIME
WITHIN WHICH TO FILE A PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES SUPREME COURT
FOR THE FIFTH CIRCUIT

I, Onoyom G. Ukpong, the applicant, certify that, on December 31, 2022,
three copies of the application for a Writ of Certiorari in the above-captioned case
were sent, by a certified mail, U.S. Postal Service and by electronic mail, to the

following counsel:

Jeremy W. Hawpe

LITTLER MENDELSON, P.C.
2001 Ross Avenue

Suite 1500, Lock Box 116
Dallas, TX 75201.2931
214.880.8100

214.880.0181 (Fax)
jhawpe@littler.com

I further certify that all parties required to be served have been served.

N I——

Onoyom G. bkpong, Ph.D.




IN THE SUPREME COURT OF THE UNITED STATES

No. Fifth Circuit Case Number
ONOYOM UKPONG

V.

INTERNATIONAL LEADERSHIP OF TEXAS, AND
KAREN MARX, INDIVIDUALLY AND IN HER OFFICIAL
CAPACITY AS PRINCIPAL, DEFENDANTS, JOINTLY
AND SEVERALLY

USDC No. 3:19-CV-218

APPLICATION FOR AN EXTENSION OF TIME
WITHIN WHICH TO FILE A PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES SUPREME COURT
FOR THE FIFTH CIRCUIT

I, Onoyom G. Ukpong, the applicant, certify that the application for a writ of
certiorari in the above-captioned case contains less than 1,190 words, excluding the

portions that are exempted by Rule 33.1(d).

oz,

Onoyom G. Ukpong, Ph.D.

December, 31, 2022



