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Rule 60. Relief from a Judgment or Order

(a) CORRECTIONS BASED ON CLERICAL MISTAKES; OVERSIGHTS AND OMISSIONS. The court may correct
a clerical mistake or a mistake arising from oversight or omission whenever one is found in a .
judgment, order, or other part of the record. The court may do so on motion or on its own, with or
without notice. But after an appeal has been docketed in the appellate court and while it is pending,
such a mistake may be corrected only with the appellate court's leave.

(b) GROUNDS FOR RELIEF FROM A FINAL JUDGMENT, ORDER, OR PROCEEDING. On motion and just terms,
the court may relieve a party or its legal representatlve from a final ]udgment order or proceeding
for the followmg reasons :

(D mlstake, madvertence surprlse or excusable neglect

(2) newly dlscovered ewdence that W|th reasonable dlhgence could not have been discovered
in time to move for a new trial under Rule 59(b); '

- P ]

(3) fracd { wneth;re
an opposing party;

(4) the judgrnent is void;

(5) the judgment has been satisfied, released, or discharged; it is based on an earlier ]udgment
that has been reversed or vacated; or applymg it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

- (c) TIMING AND EFFECT OF THE MOTION.

reasons (1), (2), and (3) no more than a year after the entry of the judgment or order or the
date of the proceeding. ’

(2) Effect on Finality. The motion does not affect the Judgment's finality or suspend its
operation. .
(d) OTHER PowERs TO GRANT RELIEF. This rule does not limit a court's power to:
(1) entertain an independent action to relieve a party from a judgment, order, or proceeding;

(2) grant relief under 28 U.S.C. §1655 to a defendant who was not personally notified of the
action; or

(3) set aside a judgment for fraud on the court.
}

\ https://www.law.comell.edu/rules/frcp/rule_60

viousily calied intrinsic or extrinsic); misrepresentation, or misconduct by
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NoTESs oF ADViSORY COMMITTEE ON RULES—1937

Note to Subdivision (a). See [former] Equity Rule 72 (Correction of Clerical Mistakes in Orders
and Decrees); Mich.Court Rules Ann. (Searl, 1933) Rule 48, §3; 2 Wash.Rev.Stat.Ann. (Remington,
1932) §464(3); Wyo.Rev.Stat.Ann. (Courtright, 1931) §89-2301(3). For an example of a very
liberal provision for the correction of clerical errors and for amendment after judgment, see
Va.Code Ann. (Michie, 1936) §§6329, 6333.

Note to Subdivision (b). Application to the court under this subdivision does not extend the time
for taking an appeal, as distinguished from the motion for new trial. This section is based upon
Calif.Code Civ.Proc. (Deering, 1937) §473. See also N.Y.C.P.A. (1937) §108; 2 Minn.Stat. (Mason,
1927) §9283. ‘

For the independent action to relieve against mistake, etc., see Dobie, Federal Procedure, p‘ages
760-765, compare 639; and Simkins, Federal Practice, ch. CXXI (pp. 820-830) and ch. CXXII (pp.
831-834), compare §214.

NoTES oF ADVISORY COMMITTEE ON RULES—1946 AMENDMENT

Subdivision (a). The amendment incorporates the view expressed in Periman v. 322 West
Seventy-Second Street Co., Inc. (C.C.A.2d, 1942) 127 F.(2d) 716; 3 Moore's Federal Practice
(1938) 3276, and further permits correction after docketing, with leave of the appellate court.
Scme courts have thought that upon the taking of an appeal the district couit lost its power to act.
See Schram v. Safety Investment Co. (E.D.Mich. 1942) 45 F.Supp. 636; also Miller v. United States:
(C.C.A.7th, 1940) 114 F.(2d) 267.

Subdivision (b). When promulgated, the rules contained a number of provisions, including those
found in Rule 60(b), describing the practice by a motion to obtain relief from judgments, and these
rules, coupled with the reservation in Rule 60(b) of the right to entertain a new action to relieve a
party from a judgment, were generally supposed to cover the field. Since the rules have been in
force, decisions have been rendered that the use of bills of review, coram nobis, or audita querela,
to obtain relief from final judgments is still proper, and that various remedies of this kind still exist
although they are not mentioned in the rules and the practice is not prescribed in the rules. It is
obvious that the rules should be complete in this respect and define the practice with respect to any
existing rights or remedies to obtain relief from final judgments. For extended discussion of the old
common law writs and equitable remedies, the interpretation of Rule 60, and proposals for change,
see Moore and Rogers, Federal Relief from Civil Judgments (1946) 55 Yale L.J. 623. See also 3
Moore's Federal Practice (1938) 3254 et seq.; Commentary, Effect of Rule 60b on Other Methods of
Relief From Judgment (1941) 4 Fed.Rules Serv. 942, 945; Wallace v. United States (C.C.A.2d,
1944) 142 F.(2d) 240, cert. den. (1944) 323 U.S. 712.

The reconstruction of Rule 60(b) has for one of its purposes a clarification of this situation. Two
types of procedure to obtain relief from judgments are specified in the rules as it is proposed to
amend them. One procedure is by motion in the court and in the action in which the judgment was
rendered. The other procedure is by a new or independent action to obtain relief from a judgment,

+which action may or may not be begun in the court which rendered the judgment. Various rules,

https://www.law.comell.edu/rules/frep/rule_60 X R
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"~ motion is lost by the expiration of the time limits fixed in these rules, the only other procedural
remedy is by a new or independent action to set aside a judgment upon those principles which have
heretofore been applied in such an action. Where the independent action is resorted to, the
limitations of time are those of laches or statutes of limitations. The Committee has endeavored to
ascertain all the remedies and types of relief heretofore available by coram nobis, coram vobis,
audita querela, bill of review, or bill in the nature of a bill of review. §_§e Moore and Rogers, Federal
Relief from Civil Judgments (1946) 55 Yale L.). 623, 659-682. It endeavored then to amend the
rules to permit, either by motion or by independent action, the granting of various kinds of relief
from judgments which were permitted in the federal courts prior to the adoption of these rules, and
the amendment concludes with a provision abolishing the use of bills of review and the other
common law writs referred to, and requiring the practice to be by motion or by independent action.

To illustrate the operation of the amendment, it will be noted that under Rule 59(b) as it now -
stands, without amendment, a motion for new trial on the ground of newly discovered evidence is
permitted within ten days after the entry of the judgment, or after that time upon leave of the
court. It is proposed to amend Rule 59(b) by providing that under that rule a motion for new trial
shall be served not later than ten days after the entry of the judgment, whatever the ground be for
the motion, whether error by the court or newly discovered evidence. On the other hand, one of the
purposes of the bill of review in equity was to afford relief on the ground of newly discovered
evidence long after the entry of the judgment. Therefore, to permit relief by a motion similar to that
heretofore obtained on bili of review, Rule 60(b) as amended permits an application for relief to be
made by motion, on the ground of newly discovered evidence, within one year after judgment.
Such a motion under Rule 60(b) does not affect the finality of the judgment, but a motion under
Rule 59, made within 10 days, does affect finality and the running of the time for appeal.

If these various amendments, including principally those to Rule 60(b), accomplish the purpose
for which they are intended, the federal rules will deal with the practice in every sort of case in
which relief from final judgments is asked, and prescribe the practice. With reference to the
question whether, as the rules now exist, relief by coram nobis, bills of review, and so forth, is
permissible, the generally accepted view is that the remedies are still available, although the
precise relief obtained in a particular case by use of these ancillary remedies is shrouded in ancient
lore and mystery. See Wallace v. United States (C.C.A.2d, 1944) 142 F.(2d) 240, cert. den. (1944)
323 U.S. 712; Fraser v. Doing (App.D.C. 1942) 130 F.(2d) 617; Jones v. Watts (C.C.A.5th, 1944)
142 F.(2d) 575; Preveden v. Hahn (S.D.N.Y. 1941) 36 F.Supp. 952; Cavallo v. Agwilines, Inc.
(S.D.N.Y. 1942) 6 Fed.Rules Serv. 60b.31, Case 2, 2 F.R.D. 526; McGinn v. United States (D.Mass.
1942) 6 Fed.Rules Serv. 60b.51, Case 3, 2 F.R.D. 562; City of Shattuck, Oklahoma ex rel. Versluis
v. Oliver (W.D.Okla. 1945) 8 Fed.Rules Serv. 60b.31, Case 3; Moore and Rogers, Federal Relief from
Civil Judgments (1946) 55 Yale L.]. 623, 631~653; 3 Moore's Federal Practice (1938) 3254 et seq.;
Commentary, Effect of Rule 60b on Other Methods of Relief From Judgment, op. cit. supra. Cf.
Norris v. Camp (C.C.A.10th, 1944) 144 F.(2d) 1; Reed v. South Atlantic Steamship Co. of Delaware
(D.Del. 1942) 6 Fed.Rules Serv. 60b.31, Case 1; Laughlin v. Berens (D.D.C. 1945) 8 Fed.Rules
Serv. 60b.51, Case 1, 73 W.L.R. 209.

.. . 1 5
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as justice requires.

The qualifying pronoun “his” has been eliminated on the basis that it is too restrictive, and that
the subdivision should include the mistake or neglect of others which may be just as material and
call just as much for supervisory jurisdiction as where the judgment is taken against the party
through his mistake, inadvertence, etc.

_fraud, whether intrinsic or extrinsic, misrepresentation, or other misconduct of an adverse party
are express grpunds for relief by motion under amended subdivision (b). There is no sound reason
for their exclusion. The incorporation of fraud and the like within the scope of the rule also removes
confusion as to the proper procedure. It has been held that relief from a judgment obtained by
extrinsic fraud could be secured by motion within a “reasonable time,” which might be after the
time stated in the rule had run. Fiske v. Buder (C.C.A.8th, 1942) 125 F.(2d) 841; see also
inferentially Bucy v. Nevada Construction Co. (C.C.A.9th, 1942) 125 F.(2d) 213. On the other hand,
it has been suggested that in view of the fact that fraud was omitted from original Rule 60(b) as a
groLlnd for relief, an independent action was the only proper remedy. Commentary, Effect of Rule
60b on Other Methods of Relief From Judgment (1941) 4 Fed.Rules Serv. 942, 945. The amendment
settles this problem by making fraud an express ground for relief by motion; and under the saving
ciause, fraud may be urged as a basis for relief by independent action insofar as established
doctrine permits. See Moore and Rogers, Federal Relief from Civil Judgments (1946) 55 Yale L.J.
623, 653-659; 3 Moore's Federal Practice (1938) 3267 et seq. And the rule expressly does not limit
the power of the court, when fraud has been Dperpetrated upon it, to give relief under the saving
clause. As an illustration of this situation, see Hazel-Atlas Glass Co. v. Hartford Empire Co. (1944)
322 U.S. 238. '

The time limit for relief by motion in the court and in the action in which the judgment was
rendered has been enlarged from six months to one year.

It should be noted that Rule 60(b) does not assume to define the substantive law as to the
grounds for vacating judgments, but merely prescribes the practice in proceedings to obtain relief.

It should also be noted that under §200(4) of the Soldiers’ and Sailors’ Civil Relief Act of 1940 (50
U.S.C. [App.] §501 et seq. [§520(4)]), a judgment rendered in any action or proceeding governed
by the section may be vacated under certain specified circumstances upon proper application to the
court. '

. NOTES oF ADVISORY COMMITTEE ON RULES—1948 AMENDMENT
The amendment substitutes the present statutory reference.
Norss OF ADVISORY COMMITTEE ON RULES—1987 AMENDMENT
The amendment is technical. No substantive change is intended.
CoMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 60 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
Aules. These changes are intended to be stylistic only.

‘e
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(ORDER LIST: 572 US) MONDAY, MAY 19, 2014 CERTIORARI

May 19, 2014 — pauperis and the petition for a writ of certiorari are granted. ... ANDERSON, ALEX
V. UMG RECORDINGS; INC,, ET AL. 13-9092.

https://dockets justia.com> ... New York » Eastem District

Anderson v. UMG Recordings, Inc. et al - Justia Dockets

Nov 19, 2012 — 1915(a)(3) that any appeal form this Order would not be taken in good faith and
therefore in forma pauperis status is denied for the purpose ...
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ORDER LIST 05/19/14 | FindLaw
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Tree of Life is an exclusive recording, mixing and mastering studio specializing in fingerstyle
acoustic guitar/singer-songwriters and mastering for all ...
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Universal Music Group, the world's leading music company ...
Universal Music Group is the world's leading music company. We own and operate a broad array
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Alex Anderson | CandyRat Records
Modern fingerstyle harp-guitarist Alex Anderson was born into a musician family where his
father, an accomplished classical and steel string guitarist, ..

https://en.wikipedia.org > wiki » Robert_Alexander_An :

Robert Alexander Anderson (composer) - Wlklpedla
Alex Anderson) (June 6, 1894 ~ May 30, 1995) was an American composer who was born and
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"Fraud On The Court By An Officer Of The Court" .
And "Disqualification Of Judges, State and Federal"

http://www.ballew.com/bob/htm/fotc. htm

1. Who is an "officer of the court™?
2. What is “fraud on the court™?

3. What effect does an act of “fraud upon the court” have upon the court proceeding? )
4_What causes the "Disqualification of Judges?” '

1. Whao is an "officer bf the court"?

A judge is an officer of the court, as well as are all attormeys. A state judge is a state judicial officer, paid
by the -State to act impartially and lawfully. A federal judge is a federal judicial officer, paid by the federal
" government to act impartially and lawfully. State and federal attorneys fall into the same general category and
must meet the same requirements. A judge is not the court. People v. Zajic, 88 i.App.3d 477, 410 N.E.2d

626 (1980).
2. What is "fraud on the court"? -

Whenever any officer of the court commits fraud during a proceeding in the court, he/she is engaged in
. "“fraud upon the court”. In Bulloch v. United States, 763 F.2d 1115, 1121 (10th Cir. 1985), the court stated
"Fraud upon the court is fraud which is directed to the judicial machinery itself and is not fraud between the
parties or fraudulent documents, false statements or perjury. ... It is where the court or a member is corrupted
or influenced or influence is attempted or where the judge has not performed his judicial function — thus
where the impartial functions of the court have been directly corrupted.” '

: “Fraud upon the court” has been defined by the 7th Circuit Court of Appeals to "embrace that species of
fraud which does, or attempts to, defile the court.itself, or is a fraud perpetrated by officers of the court so that
+ . the judicial machinery can not perform in the usual manner its impartial task of adjudging cases that are
presented for adjudication.” Kennerv. C.LR., 387 F.3d 689 (1968); 7 Moore's Federal Practice, 2d ed., p.
512, §60.23. The 7th Circuit further stated "a decision produced by fraud upon the court is not in essence a
decision at all, and never becomes final.” o :

3. What effect does an act of "fraud upon the court” have upon the court proceeding?

' "Fraud upon the court” makes void the orders and judgments of that court.

. Itis also clear and well-settled lllinois law that any attempt to commit "fraud upon the court" vitiates the
entire proceeding. The People of the State of lllinois v. Fred E. Sterling, 357 lll. 354; 192 N.E. 229 (1934)
("The maxim that fraud vitiates every transaction into which it enters applies to judgments as well as to
contracts and other transactions.”); Allen F. Moore v. Stanley F. Sievers, 336 Ill. 316; 168 N.E. 259 (1 929)
("The maxim that fraud vitiates every transaction into which it enters ..."); In re Village of Willowbrook, 37
ll.App.2d 393 (1962) ("t is axiomatic that fraud vitiates everything."); Dunham v. Dunham, 57 ll.App. 475
(1894), afiirmed 162 Iil. 589 (1896); Skelly Oil Co. v. Universal Oil Products Co., 338 Ill.App. 79, 86 N.E.2d
875, 883-4 (1949); Thomas Stasel v. The American Home Security Corporation, 362 Ill. 350; 199 N.E. 798
(1935). ‘ s :

Under lllinois and Federal law, when any officer of the court has committed "fraud upon the court”, the
orders and judgment of that court are void, of no legal force or effect.

4. What causes the "Disqualification of Judges?" -
Federal law requires the automatic disqualification of a Federal judge under certain circumstances.

In 1994, the U.S. Supreme Court held that "Disqualification is required if an objective observer would
entertain reasonable questions about the judge's impartiality. If a judge's attitude or state of mind leads a
detached observer to conclude that a fair and impartial hearing is unlikely, the judge must be disqualified.”
[Emphasis added]. Liteky v. U.S., 114 S.Ct. 1147, 1162 (1994).
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CONCLUSION

The petition for a writ of certiorari should be granted.
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