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QUESTIONS PRESENTED

Thomas Alan Arthur faced an indictment relating to his operation
of a website which featured text-only erotic stories depicting minors
engaging in sexual activity, along with several user profile pictures or
avatars that purportedly displayed fictional, cartoon minors engaging
in sexual activity.

A divided panel of the Fifth Circuit held that it was error for the
district court to exclude Mr. Arthur’s sole expert witness, who would
have testified regarding the societal value of the challenged works.
But two judges of the Fifth Circuit found this error harmless; the third,
dissenting judge would have found that where error excludes a
defendant’s entire defense, harm must be presumed. Several circuits,
most notably the Seventh Circuit, have adopted this as a rule because
error which excludes an entire defense should always be harmful.

The Fifth Circuit also engaged in an independent review of
whether the material was obscene and found that one of the nine
counts charged material that was not obscene. In upholding the
remaining items as obscene, the panel applied the Miller test, which is
more appropriately a test for whether a statute constitutionally
proscribes obscene material than a general test for obscenity itself. As
this Court is the court of last resort for determining obscenity, this
Court should take the opportunity to re-examine Miller considering
modern standards and issue clarificatory rulings to assist lower courts
in grappling with particular features shown by this case, such as
alleged text-only obscenity and depictions of fictional characters of
indeterminate age engaged in sexual conduct, by answering the
following questions:

1. Should this Court adopt the Seventh Circuit’s rule that where
a district court erroneously excludes evidence that makes up
the entirety of a defendant’s defense, harmful error must be
presumed, particularly in obscenity cases?

2. Does the Miller test adequately express this Court’s standard
for determining whether material is obscene, particularly text-
only material or material which depicts fictional characters
engaged in sexual conduct?
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Thomas Alan Arthur asks this Court to issue a writ of certiorari to the
United States Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The Fifth Circuit’s opinion in this case was selected for publication. It can be found
at 51 F.4th 560 (5th Cir. 2022) and is reprinted in the Appendix to this Petition. The
Honorable James L. Dennis, Circuit Judge, further filed a dissenting opinion, which is
reprinted in the Appendix to this Petition. The district court’s written decision regarding
the post-verdict motion for acquittal is also included.

JURISDICTION

The Fifth Circuit issued its opinion and judgment on October 12, 2022, and it further
issued its mandate on November 3, 2022. This Court has jurisdiction to review the Fifth
Circuit’s final decision under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

This case involves three separate statutory provisions: 18 U.S.C. § 1466A(a)(1)
(relating to producing, distributing, receiving, or possessing an obscene visual depiction of
a minor engaged in sexually explicit conduct); 18 U.S.C. § 1462(a) (using an interactive
computer service to transport obscene matters); and 18 U.S.C. § 1466(a) (engaging in the

business of selling or transferring obscene matters).



STATEMENT

Thomas Alan Arthur ran the website known as “Mr. Double” from the 1990s
through its seizure and shutdown by government agents in 2019. At the time of the FBI
investigation, the website contained over 25,000 erotic stories, written by thousands of
amateur contributors. Many, but not all, of the stories included graphic depictions of rape
and torture of minors.

Most of the website was text-based, although authors were permitted a small profile
picture or avatar. General access to the site was free, but full access to all the stories
required a subscription.

By a second superseding indictment, the government charged Mr. Arthur with three
counts of producing, distributing, receiving, or possessing an obscene visual depiction of a
minor engaged in sexually explicit conduct (Counts 1, 8, and 9; or, the visual depiction
counts); five counts of using an interactive computer service to transport obscene matters
(Counts 2, 3, 4, 5, and 6; or, the text counts); and one count of engaging in the business of
selling or transferring obscene matters (Count 7; or, the engaging count).

To demonstrate that the materials charged by the government were not obscene, Mr.
Arthur obtained the services of Dr. David Ley. The government objected, and, after a
lengthy Daubert hearing on the first day of trial, the district court excluded Dr. Ley’s
testimony on the grounds of his lack of qualifications and the lack of reliability in his
methodology.

Mr. Arthur was convicted on all nine counts and sentenced to a total of 480 months

of imprisonment and three years supervised release. Mr. Arthur sought review by the Fifth

2



Circuit on several grounds, but the grounds germane to this Petition were his second issue
(improper exclusion of Dr. Ley) and his third and fourth issues (whether the challenged
materials were obscene).

The Fifth Circuit determined that the image as charged in the first visual depiction
count, Count 1, was not actually obscene, although it did find that the images in the other
two visual depiction counts were obscene (see Appendix, Tab 1, pp. 10-11). The Fifth Circuit
also determined that it was error to exclude the testimony of Dr. Ley, but that such error
was ultimately harmless (see Appendix, Tab 1, pp. 19-20).

However, Judge Dennis, writing in dissent, found that the government had not
“carried its burden of demonstrating that erroneous exclusion of Arthur’s sole witness was
harmless” (see Appendix, Tab 2, pg. 21). Judge Dennis discussed several cases from the
First, Second, and Fifth Circuits which would seem to have compelled a different result
than the one the majority reached in this case.

Because this Court is always the final arbiter of whether material is obscene (see
Paris Adult Theaters I v. Slaton, 413 U.S. 49 (1973)), and because Judge Dennis has
identified a disconnect and circuit split between the Fifth Circuit’s ruling in this case and
that of other circuits and itself in similar cases, this Court should grant the writ of certiorari

and reverse the decision of the Fifth Circuit below.



REASONS TO GRANT THE PETITION

1. THE CIRCUITS ARE SPLIT ON WHETHER ERROR THAT EXCLUDES A
DEFENDANT’S ENTIRE DEFENSE SHOULD BE SUBJECT TO HARMLESS
ERROR REVIEW.

The United States Supreme Court has the jurisdiction to evaluate a harmless error
claim. United States v. Hasting, 461 U.S. 499, 510 (1983). When it does so, this Court
undertakes its “own reading of the record.” Harrington v. California, 395 U.S. 250, 254
(1972).

This Court has consistently held that there is no such thing as a perfect, error-free
trial, and the Constitution could not guarantee such. Brown v. United States, 411 U.S. 223,
231-32 (1973). The harmless error rule is put in place to conserve judicial resources by
enabling courts to conserve judicial resources by being able to discount non-prejudicial
errors that would not result in a different outcome at a new trial. Hasting, 461 U.S. at 509.
The question a reviewing court must ask is whether, absent the error, is it clear beyond a
reasonable doubt that a jury would have returned a guilty verdict? Hasting, 461 U.S. at 510-
11; Harrington, 495 U.S. at 254.

Under the rule of Hasting, this Court has inherent supervisory authority to ensure
that harmful error results in procedural due process, and harmless error may be safely

disregarded in the interest of judicial economy.



1.1. THE GOVERNMENT DOES NOT NEED TO INTRODUCE
EVIDENCE THAT SHOCKING MATERIAL IS OBSCENE, BUT
A DEFENDANT MUST INTRODUCE EVIDENCE OF ITS VALUE
BECAUSE THAT VALUE WILL RARELY, IF EVER, BE
APPARENT FROM THE WORK ITSELF.

Because of the nature of obscene materials generally, this Court has frequently held
that there is no requirement that the government present expert testimony that the
materials are obscene. Kaplan, 413 U.S. at 121. However, despite the government’s
insistence otherwise, it is not at all apparent that a defendant need not present evidence to
prove the opposite, that the material possesses redeeming value. See Smith v. California,
361 U.S. 147, 164-65 (1959) (Frankfurter, J., concurring). In Kaplan, this Court
specifically held that a defendant should be free to introduce such evidence, provided that
the evidence is of the appropriate quality to be deemed expert testimony. The Fifth Circuit
here held that the district court “abused its discretion in excluding Dr. Ley’s testimony on
the scientific value of the charged materials” and in determining that Dr. Ley was
unqualified to offer such an opinion (see Appendix, Tab 1; 51 F.4th at 573-74).

There being no argument that Dr. Ley met the appropriate qualifications and the
evidence of sufficient quality to be presented to the jury, how then does one square the
holding of Kaplan and Smith that a defendant should be free to present such evidence with
the determination that the trial court’s error in excluding that evidence was harmless
because the material as “so easily distinguishable” in the eyes of the Fifth Circuit? The
answer, as Judge Dennis discussed in his dissent, is for this Court to adopt the rule, widely

shared among several intermediate courts of appeals, that where a district court



erroneously excludes evidence that makes up the totality or entirety of a defendant’s case,
harm should be presumed.
1.2. THE FiFTH CIRCUIT DETERMINED THE EXCLUSION OF
DrR. LEY’S TESTIMONY TO BE ERROR AND

ACKNOWLEDGED THAT SUCH TESTIMONY MADE UP THE
ENTIRETY OF MR. ARTHUR’S DEFENSE.

The Fifth Circuit found manifest error and an abuse of discretion in the exclusion of
Dr. Ley’s testimony (See Appendix, Tab 1; 51 F.4th at 573-75). However, the Fifth Circuit
also held that the challenged materials, both textual and visual depictions, “are so easily
distinguishable from well-known works of art and literature depicting rape, child abuse and
incest” that they were certain Dr. Ley’s testimony would not have convinced the jury
otherwise (id.).

Judge Dennis, writing in dissent, found this assertion too pat. In comparing this case
to the Fifth Circuit’s decision in United States v. Alexander, 816 F.2d 164 (5th Cir. 1987),
Judge Dennis noted that scientific consensus often runs contrary to common wisdom. In
the Alexander case, for example, the Fifth Circuit found expert testimony was necessary for
the jury to adequately consider the accuracy of photographic identification because lay
identification is scientifically unreliable. Alexander, 816 F.2d at 167. Judge Dennis found
that to be the case with Mr. Arthur, because the “social benefit of otherwise shockingly
depraved material is hardly apparent” and the average juror would not be up to speed “with
the latest clinical psychiatric research” (see Appendix, Tab 2, pg. 22).

Judge Dennis further compared the result in this case to that reached by the First

Circuit in United States v. Soler-Montalvo, 44 F.4th 1, 19 (1st Cir. 2022), where the First



Circuit found harmful error in the exclusion of expert testimony that the charged conduct
was fantasy role-playing behavior and not child sexual predation). Judge Dennis found an
equivalence between the excluded testimony in Soler-Montalvo and Mr. Arthur’s case,
eliminating “Arthur’s only chance to challenge the Government on an issue central to his
guilt” (Appendix, Tab 2, pp. 23). As Judge Dennis noted, the government presented no
evidence other than the materials themselves to establish their obscenity, and thus, Mr.
Arthur could not challenge the government’s case through cross-examination and
confrontation.!
1.3. SEVERAL INTERMEDIATE COURTS OF APPEALS HAVE
HELD THAT WHERE A DISTRICT COURT ERRONEOUSLY
EXCLUDES EVIDENCE THAT MAKES UP A DEFENDANT’S

ENTIRE CASE, THAT ERROR MUST BE PRESUMED
HARMFUL.

Judge Dennis correctly noted that among many circuits, there is robust agreement
for the proposition that exclusion of evidence central to the defense is always harmful,
although the Fifth Circuit has never ruled on precisely that issue (see Appendix, Tab 2, pg.
23). In particular, the Seventh Circuit has held that where erroneously excluded evidence
would have been the only or primary evidence in support of or in opposition to a claim or
defense, its exclusion should be deemed to have had a substantial effect on the jury. United

States v. Peak, 856 F.2d 825, 834 (7th Cir. 1988).

! To make the matter’s harmfulness even more apparent, when Mr. Arthur’s trial counsel
attempted to cross-examine government agents on the difference between the challenged
stories and “a novel like Lolita by Vladimir Nabokov,” the trial court sustained the
government’s objection to the relevance of the question (ROA.1215).
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Likewise, the Second Circuit has written in agreement that errors going to the heart
of a critical issue are unlikely to be harmless. See United States v. Forrester, 60 F.3d 52, 64-
65 (2d Cir. 1995); accord United States v. Tussa, 816 F.2d 58, 67 (2d Cir. 1987).

The Fourth Circuit held that the loss of a single witness, who was the only avenue to
challenge the government’s witnesses and counter “a number of inferences the Government
sought to draw from its evidence,” was harmful error. United States v. Rhynes, 218 F.3d
310, 323 (4th Cir. 2000).

As Judge Dennis put it in his dissent, “[w]ere there any doubt as to the magnitude
of harm of excluding a defendant’s Miller expert or of excluding the entirety of his defense
taken individually, there should be none when a district court’s error results in both” (see
Appendix, Tab 2, pg. 24). Given the rulings of the First, Second, Fourth, and Seventh Courts
of Appeals on similar matters, this Court should take the opportunity in exercise of its
supervisory power as set forth in Hasting to issue a new ruling that error cannot be harmless
beyond a reasonable doubt when it excludes the entirety of a defense’s case. In doing so,
this Court would be affirming the rule as announced by the Seventh Circuit in Peak and
consonant with the Fifth Circuit’s ruling in Alexander, which the Court of Appeals below
contradicted by its ruling in this case. This would resolve the split among the circuits and
announce a workable standard for harmless error that provides a clear, bright-line
distinction between those errors which may be discounted as not having an effect on a jury
and those errors which wholly or totally prevent the defense from making a defense under

the Sixth Amendment.



2. IN ORDER TO CONDUCT A CONSTITUTIONALLY REQUIRED INDEPENDENT
REVIEW OF WHETHER THE CHARGED MATERIAL IS ACTUALLY OBSCENE,
THIS COURT MUST DECIDE WHETHER THE MILLER TEST ADEQUATELY
SETS FORTH THE CRITERIA FOR OBSCENITY, PARTICULARLY IN CASES
OF TEXT-ONLY MATERIAL OR VISUAL DEPICTIONS OF FICTIONAL
CHARACTERS.

The question of whether material is obscene can only be answered, in the final
analysis, by the nine members of this Court. Paris Adult Theaters, 413 U.S. at 92-93. Going
back to some of the earliest cases involving obscenity, this Court has consistently held that
all ideas having even the slightest redeeming social importance have the “full protection of
the guaranties, uncles excludable because they encroach upon the limited area of more
important interests.” Roth v. United States, 354 U.S. 476, 484 (1957). In 1973, in the
seminal case of Miller v. California, 413 U.S. 15, 25 (1973), this Court set forth a general
test for whether an obscenity statute would be constitutional, and it is this test which
guides interpretation of those statutes.

However, in defining whether a given work is actually obscene, reviewing courts
must still conduct an independent review to determine whether the work is obscene.

2.1. UNDER THIS COURT’S PRECEDENT, ONLY THE NINE

JUSTICES OF THIS COURT CAN BE THE FINAL ARBITERS
OF WHAT IS OBSCENE.

In this case, the Fifth Circuit agreed that it had this independent duty and so
undertook it (see Appendix, Tab 1; 51 F.4th at 569-72). However, in doing so, the Fifth
Circuit applied the Miller test as a test for obscenity itself, rather than simply as a guide for
whether the material the statute seeks to exclude is capable of being obscene. Although
Miller formulated such a test, this Court’s earlier rulings regarding obscenity, found in

cases like Paris Adult Theater or Roth, must still inform the decision.
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Ultimately, the decision of whether material is obscene must be judged in the eyes
of the nine justices of this Court. Different materials may be deemed obscene for varying
reasons and attempting to divine some sort of common essence to obscene materials is a
fool’s errand of philosophical classification. As stated by Justice Stewart in concurrence,
one cannot “today attempt further to define the kinds of material [we] understand to
embraced within [Roth’s] shorthand description; and perhaps [we] could never succeed in
intelligibly doing so. But [we] know it when [we] see it.” Jacobellis v. Ohio, 378 U.S. 184,
197 (1964) (Stewart, J, concurring).

Therefore, this Court must—and should—undertake an independent review of the
challenged material in this case, both textual and visual, to determine whether the material
is actually obscene.

2.2, THE MILLER TEST IS NOT A TEST FOR OBSCENITY, BUT A
TEST FOR WHETHER OBSCENITY STATUTES ARE
CONSTITUTIONAL. PRIOR DECISIONS OF THIS COURT
INFORM THE DEFINITION OF OBSCENITY AND COMPEL A

RE-EVALUATION OF THE DEFINITION OF OBSCENITY IN
PARTICULAR CASES.

One image, that charged in Count 1, has already been determined by the Fifth Circuit
to be not obscene, and a judgment of acquittal on that count rendered for Mr. Arthur. He
does not ask this Court to challenge that finding, as the judgment of acquittal should stand.

But this leaves two other visual depictions (Counts 8 and 9) and five textual
depictions (Counts 2, 3, 4, 5, and 6) that this Court should review to determine if they are

obscene.
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As the Fifth Circuit itself noted, the use of the Miller test as a guide for obscenity
may be several decades out of date (see Appendix, Tab 1; 51 F.4th at 570, n.5). Scholars
such as Andrew Koppelman? and Amy Adler® have questioned whether, in the age of
internet pornography, the Miller test reflects an adequate understanding of what
contemporary community standards would call obscene. As conceded by Mr. Arthur at trial
and before the Fifth Circuit, these are frankly sexual works that appeal to a prurient interest
in sex and describe it in a way that will generally be perceived as offensive.

However, the central question before the district court, the jury, the Fifth Circuit,
and now this Court will always be whether the materials have the “slightest redeeming
social importance,” because, if so, then they are entitled to the full panoply of First
Amendment protections. See Roth, 354 U.S. at 484.

2.3. TEXT-ONLY OBSCENITY IS DISFAVORED AND THE MILLER
TEST IS INSUFFICIENT IN THE MODERN AGE.

The Fifth Circuit asserted that the materials do not because the challenged stories,
unlike The Color Purple or Lolita, have “only the most tenuous plot” (see Appendix, Tab 1;
51 F.4th at 570, citing Kaplan v. California, 413 U.S. 115, 117 (1973)) and portray “hard-
core sexual conduct for its own sake” (id., citing Miller, 413 U.S. at 35).

With regard to the textual counts, the Fifth Circuit cites no authority other than
Kaplan and Miller that the lack of a plot or the simple portrayal of “hard-core sexual

conduct” for its own sake remain obscene fifty to seventy years after those decisions were

2 Does Obscenity Cause Moral Harm? 105 COLUM. L. REV. 1635, 1658 (2005).

3 All Porn All the Time, 31 N.Y.U. REV. L. & SOC. CHANGE 695, 701-06 (2007).
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handed down. After all, portrayal of “hard-core sexual conduct” is now readily available by
simple internet search or for order over most cable TV services, and professionally produced
pornography videos are not known for their careful plotting. As stated by Mr. Arthur during
oral argument before the Fifth Circuit, if the only distinction between the charged textual
depictions and Lolita is that Nabokov is a superior author, then at what level of authorial
skill do we draw the line between what is obscene and what is art?

Our inability to draw such a line in any principled way should lead to a rejection of
the notion that whether a work is obscene turns upon the skill of the author in presenting it
rather than some other feature of the work itself. As this Court has never addressed this
specific argument, this case presents an ideal vehicle to clarify the Miller test for the
modern age, that the relative quality of the work is not to be considered when assessing
whether it possesses societal value. Bad art is still art, and if art possesses the requisite
value, it should be protected, even if the artist is less of a craftsman than the finest novelist
of the 20 century.

This Court should accept this petition to offer guidance to lower courts when dealing
with text-only obscenity cases in how to distinguish between truly obscene textual material
(if indeed such a concept survives in the 215t century) and distasteful or shocking material
that if of slight quality but nevertheless protected. The question of constitutionality should
no more turn on the relative skill of the craftsman than it does on whether the words are
printed or electronic. To prove its case, the government should have to prove more than
“Lolita is a better-written story than the stories charged in Counts 2, 3, 4, 5, and 6.”
Otherwise, the rationale for whether the First Amendment applies to a written work turns

12



upon a subjective judgment about the quality of the work, and not some essential feature or
property of the challenged work. This Court’s guidance is needed to assist in making that
determination, as the Fifth Circuit’s opinion does not offer any workable method for making
that determination other than the subjective appreciation—or lack thereof —of the work by
the three judges on the panel.
2.4. VISUAL DEPICTIONS OF FICTIONAL CHARACTERS OF
INDETERMINATE AGE ARE A SPECIAL CASE THAT

REQUIRES CLARIFICATION FROM THIS COURT AFTER ITS
DECISION IN ASHCROFT.

Regarding the visual counts, Mr. Arthur also argued that Counts 8 and 9 did not
depict actual minors and could not therefore be obscene, citing to this Court’s decision in
Ashceroft v. Free Speech Coalition, which held that a statute criminalizing any depiction of
what appeared to be a minor engaged in sexually explicit conduct was unconstitutional. 535
U.S. 234, 241 (2002). Mr. Arthur argued that criminalizing depictions of fictitious
characters of indeterminate age acted as an end-run around this Court’s decision in
Ashceroft, and that prosecutors should not be permitted to use obscenity statutes as a catch-
all when the statute struck down in Ashcroft became unavailable to them (see Appendix, Tab
1; 51 F.4th at 569).

The Fifth Circuit responded with circular reasoning: the visual depictions in this
case could be forbidden as obscenity because they were obscene, and because they were
obscene, there was no constitutional issue from Ashcroft because Ashcroft did not apply to

obscene images (see Appendix, Tab 1; 51 F.4th 569).
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Thus, whether the visual depictions feature real or fictional minors is an important
factor in the calculus of whether they are obscene. There is no doubt that depicting an actual
minor engaged in sexually explicit conduct is obscene and enjoys no protection under the
First Amendment. See New York v. Ferber, 458 U.S. 747 (1982). But media routinely
displays (fictional) minors engaging in such conduct without running afoul of the obscenity
laws, from award-winning movies such as American Beauty to hugely popular multimedia
franchises like Twilight. If merely depicting fictional minors in sexual scenarios were
sufficient to call something obscene, then every cable channel or streaming service carrying
a teen romance program would be remiss not to immediately remove such shows.

The Fifth Circuit’s stated reasoning for upholding the jury’s verdict regarding the
visual depiction counts was that the “images in Counts 8 and 9 are both detailed, color,
cartoon-like drawings depicting pre-adolescent girls being forced to perform fellatio on
disembodied and engorged male genitalia” (see Appendix, Tab 1; 51 F.4th at 570). With
respect to the panel below, “being forced to perform” reads into the images an intention or
detail not apparent in the images themselves, as is the assertion that the characters depicted
there (in cartoon-like fashion) are pre-adolescent. If the panel of the Fifth Circuit is free to
make up whatever context it desires, it may therefore find the necessary context to create
obscenity.

In the case of United States v. Eychaner, 326 F.Supp.3d 76, 89-90 (E.D. VA 2018),
a district court found that the government could prove a fictional character was a minor
based on the character’s “youthful looks, her hairstyle, and the relative size of the female
character’s mouth in relation to the male’s penis.” And in United States v. Bowersox, 72 M.J.

14



71, 74-75 (Armed Forces App. 2013), the Armed Forces Appellate Court also considered
whether materials that contained fictious, Japanese-style drawings of cartoon characters
could be obscene and answered that they could.

This Court has never squarely addressed this issue, leading to a lack of guidance for
lower courts to wrestle with the idea that drawings of what appear to be minors based on
several ad hoc characteristics can be forbidden as obscenity, while also striking a balance
with this Court’s ruling in Ashcroft that a statute cannot criminalize a sexualized depiction
of a fictitious minor simply because that fictitious person is a minor.

Absent this Court’s guidance on the matter, rulings such as the one below cast doubt
on the legality of a depiction of fictional minors engaging in sexual conduct, which fills the
pages of young adult fiction and the screens of young adult movies and television. To avoid
a sweeping and broad chilling effect, this Court should offer guidance to lower courts in
evaluating where to draw the line between constitutionally unprotected obscenity and
protected speech.

CONCLUSION

There is no doubt that obscenity cases must be carefully reviewed because of the
inherent tension between one of our most cherished rights—that of free expression—and
the need to protect the most vulnerable elements of society like children from those who
would prey on them. The Fifth Circuit, in this case, failed in its duty to conduct that level
of careful review. This Court’s inherent authority to determine whether error is harmful or
harmless must be exercised, and this Court should hold that error which excludes the

entirety of a defense cannot, by definition, be harmless.
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Likewise, this Court is the court of last resort to determine whether challenged
material is in fact obscene, and given recent trends against text-only obscenity and this
Court’s prior rulings regarding wholly-fictional depictions of minors engaged in sexual
conduct, the Fifth Circuit’s opinion leaves open a wide swath of otherwise-protected speech
to the depredations of an overzealous prosecutor wishing to criminalize, prosecute, and
imprison people for sharing popular art in wide circulation. For these reasons, review of the
opinion below by this Court is not only advisable, it is required.

Petitioner asks that this Court grant the petition and set the case for a decision on

the merits based on the reasons stated in this petition.

Respectfully submitted,

R/E

LANE A. HAYGOOD
HAYGOOD LAW FIRM

3800 E. 42 ST., STE. 110
ODESSA, TEXAS 79762
LANE@HAYGOODLAWFIRM.COM
432.703.4822

JANUARY 8,2023
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Anited States Court of Appeals
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October 12, 2022

No. 21-50607 Lyle W. Cayce
Clerk

UNITED STATES OF AMERICA,
Plaintiff— Appellee,
Versus
THOMAS ALAN ARTHUR,

Defendant— Appellant.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 4:19-CR-774-1

Before DAvis, DENNIS, and HIGGINSON, Crrcuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

A jury convicted Thomas Alan Arthur of three counts of producing,
distributing, receiving, and possessing an obscene visual depiction of a minor
engaged in sexually explicit conduct, in violation of 18 U.S.C. § 1466A(2)(1);
five counts of using an interactive computer service to transport obscene
matters, in violation of 18 U.S.C. § 1462(a); and one count of engaging in the
business of selling or transferring obscene matters, in violation of 18 U.S.C.
§ 1466(a). On appeal, Arthur challenges his conviction and sentence. We
AFFIRM in part and REVERSE in part.
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From the 1990s through 2019, Thomas Alan Arthur operated a
website called “Mr. Double.” At the time of the FBI investigation into
Arthur, the website contained over 25,000 erotic stories, written by several
thousand authors who contributed to the site. Many of the stories on the site
included graphic depictions of rape, murder, and sexual abuse of children.
Authors submitted stories to the site through a form or by email, and Arthur
then uploaded the stories to the site. Authors could maintain a profile on the
site that included a picture or avatar. While some content on the site was

available to anyone for free, full access required a paid subscription.

In November 2019, FBI agents executed a search warrant at Arthur’s
home in Terlingua, Texas. That same month, Arthur was indicted by a
federal grand jury in the Western District of Texas. A nine-count second
superseding indictment was filed in October 2020. The second superseding
indictment charged Arthur with three counts of producing, distributing,
receiving, and possessing an obscene visual depiction of a minor engaged in
sexually explicit conduct, in violation of 18 U.S.C. § 1466A(a)(1) (Counts 1,
8, and 9); five counts of using an interactive computer service to transport
obscene matters, in violation of 18 U.S.C. § 1462(a) (Counts 2, 3, 4, 5, and
6); and one count of engaging in the business of selling or transferring
obscene matters, in violation of 18 U.S.C. § 1466(a) (Count 7). Counts 1, 8,
and 9 were premised on drawings used as profile pictures by three authors on
Arthur’s website, while Counts 2-6 were premised on five separate stories
posted on the site, though not written by Arthur. The Government also
introduced two stories at trial written by Arthur, which formed part of the

basis for the allegation in Count 7.

On the day of trial, the district court held a Daubert hearing on
Arthur’s proffered expert, Dr. David Ley. At the close of the hearing, the
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district court excluded Dr. Ley’s testimony. The district court
supplemented its oral ruling with a written order issued approximately three
weeks after the trial. In the written order, the district court based its decision
to exclude Dr. Ley’s testimony on his lack of qualifications and the lack of
reliability in Dr. Ley’s methodology.

After the Daubert hearing, the case proceeded immediately to trial.
The Government called several federal and state agents and Arthur’s wife as
witnesses. At the close of the Government’s case, Arthur moved for
judgment of acquittal, arguing that the Government had proven neither that
the stories and drawings lacked “political, scientific, artistic, or literary
value,” see Miller v. California, 413 U.S. 15, 24 (1973), nor that the drawings
charged depicted minors. The district court denied the motion. Arthur did

not present a defense. The jury returned a guilty verdict on all nine counts.

The PSR calculated a Guidelines range of 360 to 1080 months. The
maximum term of imprisonment was twenty years on Counts 1, 8, and 9, and
five years on Counts 2-7.  The district court sentenced Arthur to 240
months’ imprisonment on Count 1 and 60 months’ imprisonment on Counts
2, 3, 4, and 5, all to run consecutively to each other, as well as 60 months’
imprisonment on Counts 6, 7, 8, and 9, to run concurrently, for a total of 480
months’ imprisonment and three years’ supervised release. Arthur timely

appealed.
II.

Arthur argues that the district court erred in denying his request to
copy the charged materials. The district court denied Arthur’s motion on
the ground that the charged materials constituted child pornography. See 18
U.S.C. § 3509(m).

A district court’s discovery orders are reviewed for an abuse of
discretion. United States v. Dailey, 868 F.3d 322, 327 (5th Cir. 2017). This
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court “will not reverse on that basis unless a defendant establishes prejudice
to his substantial rights.” 1d. (quoting United States v. Ellender, 947 F.2d 748,
756 (5th Cir. 1991)).

Under the Federal Rules of Criminal Procedure, “[u]pon a
defendant’s request, the government must permit the defendant to inspect
and to copy or photograph books, papers, documents, data, photographs,
tangible objects, buildings or places, or copies or portions of any of these
items” that are “material to preparing the defense,” that the Government
“intends to use . . . in its case-in-chief,” or that were “obtained from or
belong[] to the defendant.” FED. R. CrRiM. P. 16(a)(1)(E). However, 18
U.S.C. § 3509(m)(2)(A) prohibits courts from granting defendants’ requests
to copy any “material that constitutes child pornography,” as defined in 18
U.S.C. § 2256.1

Before us, the parties rightfully agree that none of the charged
materials meets the definition of child pornography. See § 2256(8). Though
the district court’s contrary conclusion was error, Arthur has not met his
burden to demonstrate that the error affected his substantial rights. Dailey,
868 F.3d at 327. The Government made the charged materials available to

! Section 2256(8) defines child pornography as:

any visual depiction, including any photograph, film, video, picture, or computer
or computer-generated image or picture, whether made or produced by electronic,
mechanical, or other means, of sexually explicit conduct, where--

(A) the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

(B) such visual depiction is a digital image, computer image, or computer-
generated image that is, or is indistinguishable from, that of a minor engaging in
sexually explicit conduct; or

(C) such visual depiction has been created, adapted, or modified to appear that an
identifiable minor is engaging in sexually explicit conduct.



Case: 21-50607  Document: 00516505567 Page:5 Date Filed: 10/12/2022

No. 21-50607

defense counsel and defense experts at the FBI offices in Midland and
Alpine, Texas. Arthur makes general assertions that limiting the availability
of the charged materials to an in-person visit to a West Texas FBI office
during the COVID-19 pandemic prevented him from retaining experts to
assist in the preparation of his defense. However, Arthur has not specified
any particular expert who he wished to retain but was unable to due to the
limited availability of the charged material. See United States v. Kimbrough,
69 F.3d 723, 731 (5th Cir. 1995) (“His conclusory assertion that the amount
of material seized and the time it took the Government agents to review the
material demonstrates he was precluded from having an adequate
opportunity to review the material and obtain an expert for trial is simply
insufficient.”). In addition, three defense experts did view the materials at
the FBI office. Therefore, Arthur has failed to show that he was prejudiced

by the district court’s error.
1.

Arthur challenges two sentences in the district court’s jury
instructions, which he argues impermissibly shifted the burden of proof and
could have caused the jury to conflate the first two prongs of the Mller test.?
At trial, Arthur objected to the district court’s proposed instructions on these

same grounds.

“The district court’s decision to give or exclude a jury instruction is
reviewed for abuse of discretion.” United States v. Ragsdale, 426 F.3d 765,

% In Miller, the Supreme Court articulated the current test for whether a work is
obscene: “The basic guidelines for the trier of fact must be: (a) whether ‘the average
person, applying contemporary community standards’ would find that the work, taken as a
whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a
patently offensive way, sexual conduct specifically defined by the applicable state law; and
(c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific
value.” 413 U.S. at 24 (citations omitted).
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779 (5th Cir. 2005). “Failing to give a defendant’s suggested instruction is
an abuse of discretion if the proposal is (1) substantively correct, (2) not
‘substantially covered’ in the jury charge, and (3) concerns ‘an important
point in the trial so that the failure to give it seriously impairs the defendant’s
ability to present effectively a particular defense.’” United States v. Spalding,
894 F.3d 173, 188 (5th Cir. 2018) (citation omitted). A district court does not
err, however, if the jury charge “tracks the Fifth Circuit Pattern Instructions
and correctly states the law.” I4d. Further, “[a]ny error is subject to
harmless-error review.” Unisted States v. Cessa, 785 F.3d 165, 185 (5th Cir.
2015). Even “erroneous jury instructions are harmless if a court, after a
thorough examination of the record, is able to conclude beyond a reasonable
doubt that the jury verdict would have been the same absent the error.”
United States v. Stanford, 823 F.3d 814, 828 (5th Cir. 2016) (cleaned up); see
also Pope v. Illinois, 481 U.S. 497, 501-02 (1987).

Arthur challenges two sentences in the district court’s charge, drawn
directly from the Fifth Circuit Pattern Jury Instructions, explaining the third
prong of the Miller test: “ An item may have serious value in one or more of
these areas even if it portrays sexually oriented conduct. It is for you to say

whether the material in this case has such value.”3

Arthur argues that the first challenged sentence collapsed the first and
second prongs of the Miller test—whether the material appealed to the
prurient interest and whether it portrayed sexual conduct in a patently

offensive way—into one inquiry into whether the charged materials

3 Arthur proposed instead that the district court instruct: “An item may have
serious value in one or more of these areas even if it portrays sexually oriented conduct in
a patently offensive manner and appeals predominantly to the prurient interest. It is for
you to say whether the material in this case lacks such value.” The district court denied
Arthur’s request on the basis that the court’s proposed language was drawn directly from
the Fifth Circuit Pattern Jury Instructions.
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“portray[ed] sexually oriented conduct.” However, he has not shown that
the full sentence is a misstatement of the law. Spalding, 894 F.3d at 188.
Moreover, the instructions that immediately followed emphasized the
distinction between M:ller’s three prongs and the requirement that all three
be met in order for the jury to find the materials obscene. There was no error

in the district court’s instruction.

As for the second challenged sentence, Arthur argues that it shifted
the burden of proof by instructing the jury to determine whether the charged
material “has such value,” rather than whether it “lacks” such value. See
Miller, 413 U.S. at 24. Even if this instruction were an incorrect statement of
the law, any error was harmless. Cessa, 785 F.3d at 185. Taken as a whole,
the instructions here clarified the burden of proof for the jury. See Francis v.
Franklin, 471 U.S. 307, 318-19 (1985) (“The jury charge taken as a whole
might have explained the proper allocation of burdens with sufficient clarity
that any ambiguity in the particular language challenged could not have been
understood by a reasonable juror as shifting the burden of persuasion.”). The
district court repeatedly explained that the third prong of Miller requires a
finding that the charged material “lacks” the requisite value and that it is the
Government’s burden to prove that lack of value beyond a reasonable doubt.
Thus, we are confident that if there was any error in the challenged sentence,

it did not affect the jury’s understanding of the burden of proof or its verdict.
IV.

As he did in his motion for post-verdict judgment of acquittal, Arthur
raises an as-applied constitutional challenge to his convictions on Counts 1,
8, and 9, arguing that to survive scrutiny under the First Amendment, 18
U.S.C. § 1466A(a)(1) must require that the charged images depict “real”

minors.
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This court reviews questions of statutory interpretation and the
constitutionality of federal statutes de novo. United States v. Arrieta, 862
F.3d 512, 514 (5th Cir. 2017); Unsted States v. Rasco, 123 F.3d 222, 226 (5th
Cir. 1997). A person violates § 1466A(a)(1) by “knowingly produc[ing],
distribut[ing], receiv[ing], or possess[ing] with intent to distribute a visual
depiction of any kind, including a drawing, cartoon, sculpture or painting that

... depicts a minor engaging in sexually explicit conduct; and . . . is obscene.”

The statute is explicit that, unlike in the context of child pornography,
the minor depicted need not be a real minor. See § 1466A(c) (“It is not a
required element of any offense under this section that the minor depicted
actually exist.”). “When interpreting a statute, we are bound to ‘follow the
plain and unambiguous meaning of the statutory language.’” United States
v. Shabazz, 633 F.3d 342, 345 (5th Cir. 2011) (citation omitted). Section
1466A(c) is plain and unambiguous. We conclude, therefore, that the statute
does not require that the image depict a real minor.

The fact that the statute does not require depiction of a real minor
does not create a constitutional infirmity.  Arthur argues that
“[c]riminalizing depictions of fictitious characters of indeterminate age
[would act] as an end-run around the Supreme Court’s decision in Askcroft
v. Free Speech Coalition.” In Free Speech Coalition, the Supreme Court struck
down, as a violation of the First Amendment, a statute criminalizing any
visual depiction of what “appears to be” a minor engaging in sexually explicit
conduct, even if the image did not depict a real minor and was not obscene.
535 U.S. 234, 241, 246, 258 (2002). The statute at issue here is
distinguishable from the statute struck down in Free Speech Coalition for the
simple reason that §1466A(a)(1) requires that the visual depiction be
obscene. And Free Speech Coalition did not change the longstanding rule that
obscene speech is not protected by the First Amendment. See 535 U.S. at

245-46 (“The freedom of speech has its limits; it does not embrace certain
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categories of speech, including defamation, incitement, obscenity, and
pornography produced with real children.”); United States v. Williams, 553
U.S. 285, 293 (2008) (distinguishing the statute at issue in Free Speech
Coalition from one that involves “obscene material depicting (actual or
virtual) children engaged in sexually explicit conduct,” which is

“constitutionally proscribable [under| Ferber and Miller”).

Therefore, the fact that the charged drawings here do not depict real
minors does not render Arthur’s convictions on Counts 1, 8, and 9

unconstitutional.
V.

Because obscenity cases implicate rights protected by the First
Amendment, we must “make an independent constitutional judgment as to
the obscenity of the materials in question.” Ragsdale, 426 F.3d at 779; see also
Jacobellis v. Ohio, 378 U.S. 184, 190 (1964); Miller v. California, 413 U.S. 15,
25 (1973).* The parties agree that we must conduct this independent review

of both the charged stories and images.

Under the test articulated in Miller, a work is obscene if: (1) “‘the
average person, applying contemporary community standards’ would find
that the work, taken as a whole, appeals to the prurient interest,” (2) “the
work depicts or describes, in a patently offensive way, sexual conduct
specifically defined by the applicable state law,” and (3) “the work, taken as

a whole, lacks serious literary, artistic, political, or scientific value.” 413 U.S.

* The Government reiterated at oral argument that our independent review is the
only principle limiting the reach of the statutes charged here. Making our obligation to
exercise this “independent constitutional judgment” all the more weighty, the
Government stated its position at oral argument that all users of Arthur’s website—
thousands, if not millions, of people—face felony exposure for possession of obscene
material.
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at 24. The Supreme Court has held that “words alone can be legally

’” while noting that that Court “has always rigorously scrutinized

‘obscene,
judgments involving books for possible violation of First Amendment

rights.” Kaplan v. California, 413 U.S. 115, 118 & n.3 (1973).

After reviewing the charged materials—albeit with virtually no
adversarial development at trial or on appeal on the first two prongs of Miller,
as well as no expert opinion on any of the M:ller prongs, and minimal district
court effort at the Rule 29 stage to particularize the trial proof to the Miller
prongs—we conclude that for Counts 2 through 9, the M:ller test is satisfied.®
The stories and images, which graphically depict violent sexual acts and
almost nothing else, are clearly intended to and do appeal to the prurient
interest. See Ragsdale, 426 F.3d at 780. Given that the images in Counts 8
and 9 depict the sexual abuse of prepubescent children and all of the charged
stories describe in detail the repeated and protracted rape and torture of
babies, infants, and adolescents, we can easily say that they describe sexual
conduct “in a patently offensive way.” Miller, 413 U.S. at 24; Ragsdale, 426
F.3d at 781; Penthouse Int’l, Ltd. v. McAuliffe, 610 F.2d 1353, 1366 (5th Cir.
1980). Finally, the charged materials lack “serious literary, artistic, political,
or scientific value.” Miller, 413 U.S. at 24. Unlike the works Arthur attempts
to compare to, including 7he Color Purple and Lolita, the charged stories have
“only the most tenuous ‘plot.’” Kaplan, 413 U.S. at 117. And neither the
charged stories nor the images charged in Counts 8 and 9 attempt to be

anything other than the “portrayal of hard-core sexual conduct for its own

> Scholars have questioned whether the Miller standard, articulated in 1973, needs
updating in the age of internet pornography, given that “[m]aterial that would certainly
have been suppressed a few decades ago, and that would offend nearly every community,
is now available in vast quantities.” Andrew Koppelman, Does Obscenity Cause Moral
Harm?,105 CoLUM. L. REV. 1635, 1658 (2005); see also Amy Adler, All Porn All the Time,
31N.Y.U. REv. L. & Soc. CHANGE 695, 701-06 (2007).

10
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sake.” Miller, 413 U.S. at 35 (emphasis added); see also United States v.
Bagnell, 679 F.2d 826, 837 (11th Cir. 1982) (“None of the films has a plot or
any dialogue, nothing, in fact, save continual intercourse.”). Therefore, we
affirm the jury’s findings on Counts 2 through 9 that the stories and images
in question, extreme and violent depictions of sexual attacks on children, are

obscene.

However, as to Count 1, on our independent, de novo review, we are
not satisfied that the charged image, which was admitted at trial as
Government’s Exhibit 10A, is “patently offensive.” Miller, 413 U.S. at 24.
While the charged images in Counts 8 and 9 are both detailed, color, cartoon-
like drawings depicting pre-adolescent girls being forced to perform fellatio
on disembodied and engorged male genitalia, the charged image in Count 1 is
a simple black and white pencil or charcoal drawing with minimal detail
depicting an adolescent girl alone, reclining and apparently masturbating.®
Importantly, unlike the children depicted in the images in Counts 8 and 9,
there is no indication that the subject of the image in Count 1 is being forced
to perform a sexual act. The drawing is simple and utterly lacking in violent
depictions. Our independent constitutional review of the image charged in
Count 1 leads us to the conclusion that it is not obscene under Miller. We

therefore reverse Arthur’s conviction on Count 1.
VI.

Finally, Arthur argues that the district court erred in excluding his

expert witness, Dr. David Ley, a licensed clinical psychologist and sex

¢ The Government’s position at oral argument that any drawing, fully fictional, of
an adolescent masturbating constitutes felony obscenity is untenable in light of the fact-
specific nature of the Miller test.

11
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therapist, who intended to testify about the literary, artistic, and scientific
value of the charged stories and images. Miller, 413 U.S. at 24.

A.

This court reviews “the admission or exclusion of expert testimony
for an abuse of discretion.” Huss v. Gayden, 571 F.3d 442, 452 (5th Cir.
2009); see also United States v. Cavin, 39 F.3d 1299, 1309 (5th Cir. 1994). The

« »”

district court’s “ruling will be upheld unless it was ‘manifestly erroneous.
Carlson v. Bioremedi Therapeutic Sys., Inc., 822 F.3d 194, 199 (5th Cir. 2016)
(quoting United States v. Valencia, 600 F.3d 389, 423 (5th Cir. 2010)). Even
if the district court abused its discretion, “we will still affirm if the error did
not affect the substantial rights of the complaining party.” Carlson, 822 F.3d
at 202. “When assessing whether an error affected a substantial right of a
defendant, the necessary inquiry is whether the trier of fact would have found
the defendant guilty beyond a reasonable doubt with the additional evidence
inserted.” United States v. Wen Chyu Liu, 716 F.3d 159, 169 (5th Cir. 2013)
(cleaned up). “We must, though, be ‘sure, after reviewing the entire record,
that the error did not influence the jury or had but a very slight effect on its
verdict.”” Id. (quoting Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 361

(5th Cir.1995)).

Although “[e]xpert testimony is not necessary to enable the jury to
judge the obscenity of material which, as here, has been placed into
evidence,” Hamling v. United States, 418 U.S. 87, 100 (1974), the Supreme
Court has also said that in an obscenity case, “[t]he defense should be free to
introduce appropriate expert testimony,” Kaplan v. California, 413 U.S. 115,
121 (1973).

Federal Rule of Evidence 702 permits opinion testimony from a
witness “qualified as an expert by knowledge, skill, experience, training, or

education” if the proponent shows by a preponderance that the testimony

12
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(1) “will help the trier of fact to understand the evidence or to determine a
fact in issue,” (2) “the testimony is based on sufficient facts or data,”
(3) “the testimony is the product of reliable principles and methods,” and
(4) “the expert has reliably applied the principles and methods to the facts of
the case.” FED. R. EvID. 702. A trial judge “must ensure that any and all
scientific testimony or evidence admitted is not only relevant, but reliable.”
Daubert v. Merrell Dow Pharmaceuticals, Inc.,509 U.S. 579, 589 (1993); United
States v. Kuhrt, 788 F.3d 403, 419-20 (5th Cir. 2015).

B.

Minutes before trial began, the district court excluded Arthur’s only
witness, Dr. Ley,” based on two conclusions: (1) that he was not qualified to
testify as an expert, and (2) that the methodology he used to form his opinion
was not reliable. The district court’s exclusion of Dr. Ley’s testimony on

these grounds was an abuse of discretion.
1.

The district court concluded that Dr. Ley was not qualified to testify
about the artistic or literary value of the charged material because he did not
have a degree in art or literature. The district court concluded that Dr. Ley
was not qualified to testify about the scientific value of the charged materials
because his expertise was not specifically in “depictions of the sexual abuse
of babies and/or children,” but rather in pornography and erotic drawings

more generally.

7 Even though defense counsel objected that “Dr. Ley was . . . our entire case,”
Arthur has not argued to us that he was denied his constitutional right to present a complete
defense, see California v. Trombetta, 467 U.S. 479, 485 (1984), and thus we do not consider
that question.

13
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First, Dr. Ley was not required to have a degree in art or literature to
testify about the artistic or literary value of the charged materials, so long as
he was qualified based on one or more of the other bases in Rule 702. See
FED. R. EvID. 702 (“A witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in the form of an opinion
....” (emphasis added)); see also Wen Chyu Liu, 716 F.3d at 168 (““ A lack of
personal experience—the district court’s concern here—should not
ordinarily disqualify an expert, so long as the expert is qualified based on
some other factor provided by Rule 702 . . . .””); Carlson, 822 F.3d at 200 (“A
medical degree is not a prerequisite for expert testimony relating to medicine.
For example, we have held that scientists with PhDs were qualified to testify
about fields of medicine ancillary to their field of research. ).

Dr. Ley was qualified to testify about the artistic and literary value of
the charged materials based on his knowledge and experience. He testified
that he had experience giving presentations about “the history of eroticism
in literature and art” as part of his media appearances and work training other
sex therapists. He also testified that he had written a book about
pornography, which contributed to his knowledge of the “role of art with

erotic literature.”

In his expert report, Dr. Ley stated that as part of his
“clinical and research” work, he had reviewed “media related to sexuality,”
including “photographs, videos, drawings, and textual accounts in both
fictional and non-fictional formats.” Dr. Ley’s experience and familiarity
with erotic art and literature, which stemmed from his decades of work as a
clinical psychologist and sex therapist, rendered him qualified to testify about
the literary and artistic value of the charged stories and images. And “Rule
702 does not mandate that an expert be highly qualified in order to testify
about a given issue. Differences in expertise bear chiefly on the weight to be

assigned to the testimony by the trier of fact, not its admissibility.” Huss, 571
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F.3d at 452. Assuch, Dr. Ley’s lack of degree in art or literature bears on the

weight of the evidence, “not its admissibility.” 4.

Second, the district court required a degree of specificity in Dr. Ley’s
expertise that finds no support in our precedent. The district court
concluded that Dr. Ley was not qualified to testify about the scientific value
of the charged materials because his expertise was not specifically in
“depictions of the sexual abuse of babies and/or children,” but rather in

“an

pornography and erotic drawings more generally. However,
expert witness is not strictly confined to his area of practice, but may testify
concerning related applications; a lack of specialization does not affect the
admissibility of the opinion, but only its weight.” Wen Chyu Liu, 716 F.3d at
168-69 (citation omitted). For that reason, we have repeatedly found error in
district court rulings that exclude experts on the basis of lack of
specialization. For example, in Huss, we rejected a district court’s conclusion
that an internal medicine doctor was not qualified to testify about the
relationship between a particular drug and the plaintiff’s heart condition. /4.
at 454-55. The physician’s “education and knowledge” —he had medical
and public health degrees and testified that he had experience with the
subject heart condition—qualified him to testify, despite his lack of
specialization in cardiology or toxicology and his lack of experience with the
particular drug at issue. Id. at 453, 455; see also Wen Chyu Liu, 716 F.3d at
166, 168-69 (finding error in the exclusion of “an expert in chemical
engineering, process design, and project engineering,” based on a lack of
experience with the specific type of chemical plant at issue); Dixon .
International Harvpester Co.,754 F.2d 573, 579-80 (5th Cir. 1985) (holding that
an engineer who “had experience in investigating crane, tractor, and
automobile accidents” was qualified to testify about a “crawler tractor”

accident despite not having specific experience with crawler tractors).
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Here, Dr. Ley was a licensed clinical psychologist and board-certified
sex therapist with a master’s degree in psychology, a PhD in clinical
psychology, and twenty years of experience, including in the clinical
treatment of people with “sexual attraction to children” and “a history of
sex offending” as well as in pornography and its use in clinical treatment. As
such, Dr. Ley was not required to be an expert in “depictions of the sexual
abuse of babies and/or children” specifically because his testimony regarding
those materials, and the scientific literature about them, is clearly a “related
application” of his expertise. Wen Chyu Liu,716 F.3d at 169. Itis also notable
that in one of the few obscenity cases this court has decided in recent decades,
the district court did allow the defendant to introduce the expert testimony
of a sex therapist. Ragsdale, 426 F.3d at 771-72. To the extent Dr. Ley lacked
experience with the specific type of material charged in this case, that “lack
of specialization does not affect the admissibility of the opinion, but only its
weight.” 1d.

Dr. Ley was qualified to testify as an expert about the literary, artistic,
and scientific value of the charged materials in this case, Mller, 413 U.S. at
24, and the district court’s exclusion of the testimony on that ground was an

abuse of discretion.
2.

Likewise, the district court’s conclusion that Dr. Ley’s methodology

was unreliable was manifestly erroneous. Carlson, 822 F.3d at 199.8

First, as to the artistic and literary value of the charged materials, Dr.

Ley’s expert report compared the charged stories and drawings, including

# To the extent that the district court relied on Dr. Ley’s lack of qualifications to
conclude that his opinion was unreliable, that reliance was manifestly erroneous because,
as discussed above, Dr. Ley, a PhD and licensed clinical psychologist, was qualified.
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specific elements in each, to literature and art that is generally accepted as
having serious artistic or literary value.® The district court faulted Dr. Ley
for failing to “explain how measuring the material against other work led him
to conclude that the material charged has serious artistic value.”
Determining whether a work has serious literary or artistic value is not a
strictly scientific inquiry. See Kumho Tire Co., Ltd. V. Carmichael, 526 U.S.
137, 150 (1999) (explaining that the factors to consider in determining
reliability of expert testimony “depend[] upon the particular circumstances
of the particular case at issue”). Neither the district court nor the
Government has explained why this comparative method is unreliable, and,
as a matter of common sense, comparing the content, as well as the literary
and artistic devices used, in the charged materials with works a reasonable
person would understand as having literary or artistic value is a logical
method for determining whether a reasonable person would also interpret the
charged materials as having such value. See Pope v. Illinois, 481 U.S. 497, 500-
01 (1987) (holding that Miller’s third prong is a “reasonable person”
standard); see also Amy Adler, The Shifting Law of Sexual Speech: Rethinking
Robert Mapplethorpe, 2020 U. CHI. LEgAL F. 1, 10-11, 20-21, 24-25
(arguing that Robert Mapplethorpe’s photographs presented an easy case of
“serious artistic value” by comparing his work to classical Greek sculpture

and Caravaggio).

? Whether the defense’s expert could have used comparison between the charged
materials and other works of literature and art as a method to show that the charged
materials had literary or artistic value (Miller prong three) is a separate question from
whether the defense can introduce “comparable material” as evidence of “community
standards” (Miller prongs one and two). See Hamling v. United States, 418 U.S. 87,125-27
(1974) (upholding exclusion of “comparable materials” used as evidence of “community
standards”); Ragsdale, 426 F.3d at 776 (same).
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Second, the district court found that Dr. Ley’s opinion on the
scientific value of the charged materials was unreliable because Dr. Ley
testified that (1) he would have been better able to assess their full value if he
had viewed the materials in the context of the entire website, and (2) he knew
of no clinician who had prescribed similar materials as treatment for any
patient. Neither of these statements establishes that Dr. Ley’s methodology
was unreliable. First, Dr. Ley’s testimony that he would have been better
able to assess the value of the material if he had viewed it in the context of the
entire website was based not on any scientific concern but rather on his
understanding of the Miller test, which requires consideration of whether the
work “taken as a whole” lacks the requisite value. 413 U.S. at 24. Second,
whether Dr. Ley knew of any clinician who had prescribed similar material as
treatment does nothing to undermine the reliability of the studies that Dr.
Ley cited in his report or the admissibility of his testimony about those
studies. The district court’s reasoning does not support the conclusion that
Dr. Ley’s methodology —analyzing published studies in his field that discuss
the scientific value of materials similar to those charged here—was

unreliable.

Dr. Ley’s expert report cited numerous published studies examining
the scientific and clinical uses of narrative accounts of sexual abuse, and Dr.
Ley testified that these studies used methods commonly accepted in the
fields of sex therapy and clinical psychology. See United States v. Hodge, 933
F.3d 468, 477 (5th Cir. 2019) (“Factors that might inform whether testimony
is reliable ‘include whether the expert’s theory or technique: (1) can be or has
been tested; (2) has been subjected to peer review and publication; (3) has a
known or potential rate of error or standards controlling its operation; and
(4) is generally accepted in the relevant scientific community.’””). In the
absence of any evidence that the studies Dr. Ley discussed in his expert

report were, for example, irrelevant, see Pipitone v. Biomatrix, Inc., 288 F.3d
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239, 244 (5th Cir. 2002) (“[E]xpert testimony is admissible only if it is both
relevant and reliable.”), not “generally accepted in the relevant scientific
community,” Hodge, 933 F.3d at 477, or methodologically flawed, see Wells v.
SmithKline Beecham Corp., 601 F.3d 375, 380-81 (5th Cir. 2010) (holding that
expert opinion was unreliable in part because it was “not backed by studies
meeting requisite scientific standards”), there is no support for the
conclusion that Dr. Ley’s opinion—formed based on analysis of the relevant
scientific literature—was unreliable. Thus, the district court abused its
discretion in excluding Dr. Ley’s testimony on the scientific value of the

charged materials.
C.

Although the district court’s exclusion of Arthur’s “entire case” —
opinion testimony about the artistic, literary, and scientific value of the
charged materials, which was necessarily counterintuitive—was an abuse of
discretion, “we will not vacate a conviction based on an error committed by
the district court unless the error was harmful, affecting a substantial right of
the complaining party.” Wen Chyu Liu, 716 F.3d at 169; see also United States
v. Kuhrt, 788 F.3d 403, 420-22 (5th Cir. 2015). As discussed above, the
charged materials in Counts 2 through 9 are so easily distinguishable from
well-known works of art and literature depicting rape, child abuse, and incest
that we are certain Dr. Ley’s proposed testimony comparing the charged
materials to these works would not have convinced the jury that the charged
materials have serious literary or artistic value. Similarly, Dr. Ley’s
testimony about the scientific value of the charged materials would not have
altered the verdict. The fact that researchers have studied similar materials
does not mean the materials themselves, taken as a whole, have serious
scientific value, even if the resulting studies, published in scientific journals,
do. We are sure, after reviewing the entire record, that the district court’s

exclusion of Dr. Ley’s testimony “did not influence the jury or had but a very
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slight effect on its verdict.” Carlson, 822 F.3d at 202; see also United States
v. Roberts, 887 F.2d 534, 537 (5th Cir. 1989) (“[I]t is clear that even if the
district court had admitted the proffered testimony, it would not have

changed [the] determination of Roberts’ guilt.”).
VIL.

For the foregoing reasons, we AFFIRM the convictions on Counts 2
through 9, REVERSE the conviction on Count 1, and REMAND for

resentencing.
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JaMEs L. DENN1s, Circust Judge, concurring in part, dissenting in part:

I concur in my learned colleague’s thorough and careful opinion
except for Section V’s independent judgment with respect to the obscene
nature of the charged material in Counts 2 through 9, and Section VI.C, from
which I respectfully dissent. I am not persuaded that the Government has
carried its burden of demonstrating that the erroneous exclusion of Arthur’s
sole witness was harmless. In particular, two aspects of the excluded evidence
combine to leave me “in grave doubt” that the district court’s error did not
have a substantial influence on the jury’s decision-making. Kotteakos .
United States, 328 U.S. 750, 765 (1946).2 The first is the special role of expert
testimony in establishing a defense on the third prong of the Miller test. The
second is that Dr. Ley’s testimony was the only evidence supporting
Arthur’s theory of defense—it was his “entire case.” Maj. Op. at 20. Our
court has held that this combination—the exclusion of expert evidence on

specialized issues of facts and the total absence of other evidence on those

T agree with the majority that the charged material in Count 1, a charcoal drawing
of a reclining female apparently masturbating, is not obscene under independent judicial
review. Because the district court excluded expert testimony that, as I explain below, is
central to the Miller issue in this case, the record is insufficiently developed to conduct a de
novo review of Arthur’s Miller challenge to the charged material in the remaining counts. I
would therefore deny Arthur’s constitutional claims without prejudice, preferring to
pretermit our independent judicial review until the record is sufficiently developed. United
States v. Cervantes, 706 F.3d 603, 621 (5th Cir. 2013).

2 T also have doubts as to whether the Kotteakos or Chapman harmless error
standard should apply here. The latter, of course, is reserved for cases where error affects
a defendant’s constitutional rights, and it requires that the Government prove the error to
be harmless “beyond a reasonable doubt.” Chapman v. California, 386 U.S. 18, 24 (1967).
Depriving a defendant of his sole witness and entire defense arguably is an error of
“constitutional magnitude,” implicating both Sixth Amendment and Due Process rights.
United States v. Rhynes, 218 F.3d 310, 323 (4th Cir. 2000) (en banc). However, even under
Kotteakos’s standard for non-constitutional errors, I believe the Government has failed to
carry its burden of proof.
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issues—constitutes reversible error. See United States v. Alexander, 816 F.2d
164,167 (5th Cir. 1987). Accordingly, I would deem the district court’s error

not harmless, and reverse and remand for a new trial.

It is well-settled that the Government need not present expert
testimony to establish that charged material lacks serious literary, artistic,
political, or scientific value. Kaplan v. California, 413 U.S. 115,121 (1973). But
it is equally well-settled that a defendant “should be free to introduce
appropriate expert testimony” in order to prove the opposite, that the
material possesses this redeeming value. /d. (citing Smith v. California, 361
U.S. 147, 164-65 (1959) (Frankfurter, J., concurring)). This is because,
though the jury is the ultimate finder of fact, determining whether certain
material has literary, social, or scientific value may require a specialized kind
of knowledge that a layperson does not have. Scientific consensus, especially,
often runs counter to conventional wisdom on many issues. See, e.g,
Alexander, 816 F.2d at 167 (expert testimony necessary for jury to assess
accuracy of photographic identification because lay identification unreliable).
This very well may have been the case here, where Arthur sought to
introduce evidence through Dr. Ley that the charged material —erotica
describing child rape, abuse, and torture—has been shown to have
therapeutic benefits for some individuals suffering pedophilic disorder and
can reduce the likelihood of offending against children. The social benefit of
otherwise shockingly depraved material is hardly apparent, I would venture,
to the average person unacquainted with the latest clinical psychiatric
research. See United States v. Soler-Montalvo, 44 F.4th 1, 19 (1st Cir. 2022)
(exclusion of expert testimony that charged conduct was fantasy role-playing
behavior, not child sexual predation, was not harmless). Dr. Ley’s testimony
would have provided precisely this information to the jury, thus aiding them
in answering the question posed by Miller as to whether the charged material

lacks serious literary, social or scientific value. I cannot say that this evidence
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would not “have had ‘substantial influence’ on the outcome” of the trial.
Bank of Nova Scotia v. United States, 487 U.S. 250, 256 (1988) (quoting
Kotteakos, 328 U.S., at 765).

Nor can I say that the total absence of any evidence from the defense
on this issue did not substantially affect the jury’s decision-making. Arthur’s
defense—indeed, his only defense—was that the charged material failed
Miller’s third prong. By excluding Dr. Ley’s testimony, the district court
eliminated Arthur’s only chance to challenge the Government on an issue
central to his guilt. At trial, the Government presented no evidence other
than the charged material itself to prove Miller’s third prong. Thus, Arthur
could not challenge the Government’s case through cross-examination or
confrontation; the only means he had to defend himself against the charges
was introducing evidence establishing the First Amendment values of the
charged material. Though our court has never ruled on the question of
whether the erroneous exclusion of evidence that is central to the defense is
harmless, there is robust agreement among many of our sister circuits that
such an error cannot be harmless. See United States v. Peak, 856 F.2d 825, 834
(7th Cir. 1988) (“When erroneously excluded evidence would have been the
only or primary evidence in support of or in opposition to a claim or defense,
its exclusion is deemed to have had a substantial effect on the jury.”); United
States v. Detrich, 865 F.2d 17, 21 (2d Cir. 1988) (“[T]he excluded evidence is
probative on the trial’s central issue, and lends support to the theory of the
defense.”); United States v. Forrester, 60 F.3d 52, 64-65 (2d Cir.1995)
(“Error going ‘to the heart’ of a critical issue is less likely to be harmless.”)
(citing United States v. Tussa, 816 F.2d 58, 67 (2d Cir.1987)); Rhynes, 218 F.3d
at 323. This position strikes me as obviously correct. The harmless error
standard requires that we reverse unless we are “sure, after reviewing the
entire record, that the error did not influence the jury or had but a very slight
effect on its verdict.” Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 361
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(5th Cir.1995). I fail to see how one could be sure on any record—let alone
this one—that excluding the entirety of the defense’s case did not influence

the jury.

Were there any doubt as to the magnitude of the harm of excluding a
defendant’s Miller expert or of excluding the entirety of his defense taken
individually, there should be none when a district court’s error results in
both. In Unsted States v. Alexander, our court confronted a similar kind of
erroneous evidentiary ruling and deemed it reversible. There, the defendant
was charged with bank robbery. The sole evidence linking him to the crime
was a photographic still of security camera footage of the robber, which three
bank employees identified as being of the defendant. 816 F.2d at 166. The
defendant sought to introduce two experts in sciences related to
photographic comparison, but the district court excluded them, reasoning
that the jury did not need expert assistance in evaluating the photograph in
evidence. Id. at 167. This was in error, our court held, because “the entire
case . . . turned on the photographic identification.” /4. at 169. And although
the opinion did not conduct a harmless error analysis, “because of the
specific nature of the [excluded expert testimony] in this case, together with
the complete lack of any evidence other than the eyewitness identification,”
it held that the district court’s error warranted reversal. /4. at 167. Arthur’s
case presents the same concerns. The entire case turned on whether the
charged material lacked serious literary, artistic, political, or scientific value.
The specific nature of the excluded testimony could have significantly
swayed a jury’s determination of this issue. And aside from the charged
material itself, whose allegedly obscene nature Dr. Ley’s testimony would
undermine, there was no other evidence to satisfy Miller’s third prong. I
would thus follow Alexander and conclude that the district court’s error was

not harmless.

I respectfully dissent.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
PECOS DIVISION

UNITED STATES OF AMERICA
V. P:19-CR-00774-DC

(1) THOMAS ALAN ARTHUR,
Defendant.

wn N LN LN LN LN

ORDER DENYING DEFENDANT’S
MOTION FOR POST-VERDICT JUDGMENT OF ACQUITTAL

BEFORE THE COURT is Defendant Thomas Alan Arthur’s (Defendant) Motion for
Post-Verdict Judgment of Acquittal filed on February 4, 2021. (Doc. 11). Defendant moves for a
post-verdict judgment of acquittal, arguing the Government failed to prove that the material
charged in the Indictment was obscene. Id. at 1. Further, Defendant requests a hearing on the
instant Motion. Id. at 2. The Government filed a timely Response opposing the Motion on
February 25, 2021.! (Doc. 115). After due consideration, the Court DENIES Defendant’s
Motion. (Doc. 110).

Federal Rule of Criminal Procedure 29 allows a defendant to move for a judgment of
acquittal “within 14 days after a guilty verdict or after the court discharges the jury, whichever is
later.” Defendant moved for a judgment of acquittal within fourteen days of a guilty verdict.

When a motion for judgment of acquittal is filed, district courts must decide whether
there is sufficient evidence to support a conviction. See United States v. Valles, 484 F.3d 745,
752 (5th Cir. 2007). In making such a determination, courts consider “whether a rational juror

could have found the elements of the offense proved beyond a reasonable doubt.” Id. The

1. The Government requested, and the Court granted, an extension of time to file its response. (Doc. 112; Text Only
Entry, Feb. 10, 2021).
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evidence must be reviewed “in the light most favorable to the government, with all reasonable
inferences and credibility choices made in support of the jury verdict.” Id.

Defendant specifically argues that the Government “failed to prove that the materials
charged in this case were actually obscene.” (Doc. 110 at 1). Defendant contends that “the
question of whether the material is actually obscene is one that can only be answered, in the final
analysis, by five of the nine members of the United States Supreme Court.” Id. at 5. Further,
Defendant separates the material charged in this case into three categories: (1) text-only
obscenity (Counts II, 11, 1V, V, and V1), (2) pictorial obscenity (Counts I, VIII, and IX), and (3)
engaging in the business of selling obscene material (Count VII). Id. at 5-6. Defendant urges the
Court to find that the text-only stories do not constitute obscenity because it cannot be proven
that they lack serious artistic or literary value as written works. Id. at 9-10. As to the “pictorial
obscenity,” Defendant contends the Government failed to prove that the subjects depicted in the
drawings were, or appeared to be, minors. Id. at 10. As to the third category, Defendant reasons
he could not have engaged in the business of selling obscene material if the Government failed to
prove the material was obscene and that the subjects depicted appeared to be minors. Id. at 13-
14.

After reviewing Defendant’s contentions, the Government’s response, the evidence
presented at trial, and the applicable law, the Court finds Defendant’s arguments unpersuasive.
Specifically, reviewing the evidence in the light most favorable to the Government, with all
reasonable inferences and credibility choices made in support of the jury verdict, the Court
opines the jury had sufficient evidence from which it could find that the material charged was
obscene. See United States v. Ragsdale, 426 F.3d 765, 772 (5th Cir. 2005) (“The Supreme Court

has accepted that the prosecution may prove the elements of the Miller test without resorting to
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any evidence or testimony other than the introduction of the allegedly offending materials
themselves.”). Moreover, there was sufficient evidence from which the jury could determine that
the drawings depicted minors or what appeared to be minors, including the material charged
itself.

In sum, the Court finds a rational juror could have found the Government proved the
elements of Counts I-1X beyond a reasonable doubt, and denies Defendant’s Motion.

Finally, the Court finds a hearing is not necessary to rule on the instant Motion.

For the foregoing reasons, the Court DENIES Defendant’s Motion for Post-Verdict
Judgment of Acquittal. (Doc. 110).

It is so ORDERED.

SIGNED this 17th day of June, 2021.

DAVID COUNTS
UNITED STATES DISTRICT JUDGE
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