No. A_______
In the
Supreme Court of the United States
__________________________________________________
STEPHEN DALE BARBEE,
Petitioner.
v.
BRYAN COLLIER, BOBBY LUMPKIN, DENNIS CROWLEY
Texas Department of Criminal Justice,
Respondents
______________________________________
On Petition for Writ of Certiorari to the
United States Court of Appeals for the Fifth Circuit

APPLICATION FOR A STAY OF EXECUTION
PRESENTED TO THE HONORABLE SAMUEL A. ALITO, JR.
AS CIRCUIT JUDGE
STEPHEN DALE BARBEE IS SCHEDULED
TO BE EXECUTED ON NOVEMBER 16, 2022, AT 6 P.M. CENTRAL TIME
To the Honorable Samuel A. Alito, Jr., Associate Justice of the Supreme Court
of the United States and Circuit Justice for the Fifth Circuit:
Stephen Dale Barbee was convicted of capital murder and is facing an execution date
of November 16, 2022. (See Appendix A). As detailed in his accompanying petition for writ
of certiorari, on November 11, 2022, the Fifth Circuit Court of Appeals reversed the district
court’s grant of a preliminary injunction on the State’s interlocutory appeal of that injunction
and remanded the matter to the district court. Barbee v. Collier, No. 22-70011.
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A. Relevant Background.
The accompanying petition for certiorari relates to an ongoing complaint under 42
U.S.C. § 1983, filed on September 21, 2021 in the United States District Court for the
Southern District of Texas, alleging the violation of Barbee’s rights under RLUIPA. Barbee
v. Collier, No. 4:21-cv-3077 (S.D. Tex.). (ROA.7-63).1 On September 28, 2021, Barbee filed
a motion for a stay of execution (ROA.79-99); and on October 4, 2021, respondents Collier,
Lumpkin and Crowley (hereafter “TDCJ”) filed an opposition to the stay motion. (ROA.132185). On October 7, 2021, the district court issued a 19-page “Order Staying Execution.”
(ROA.315-332) (Appendix B). On November 29, 2021, the district court stayed and
administratively closed the case. (ROA.370-371).
On March 24, 2022, this Court decided Ramirez v. Collier, 142 S. Ct. 1264 (2022),
and on April 5, 2022, the district court ordered the case reopened and directed the parties to
file a proposed joint briefing schedule by April 15, 2022. (ROA.376). However, on May 5,
2022, instead of filing a proposed briefing schedule as ordered by the district court, TDCJ
moved for an accelerated briefing schedule. (ROA.383-387).
Despite the fact that the district court had yet to set a briefing schedule, on May 27,
2022 TDCJ then filed a motion to dismiss pursuant to FED. R. CIV. P. 12(b)(1), following
their own proposed, but not adopted, schedule. (ROA.393-405). TDCJ attached to the motion
to dismiss an affidavit, dated May 26, 2022, by Bobby Lumpkin, Director of the Correctional
1

“ROA” refers to the Electronic Record on Appeal filed in the Fifth Circuit Court of

Appeals.
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Institutions Division of the Texas Department of Criminal Justice, one of the named
defendants in this lawsuit, stating that he had “reevaluated the requests made by Stephen
Barbee that his spiritual advisor be permitted to lay hands on him when he is in the execution
chamber and to audibly pray during the execution process” and that “Barbee’s spiritual
advisor will be permitted to lay hands on Barbee on a lower extremity after Barbee is secured
to the gurney in the execution chamber and the IV lines are in place.” Affidavit of Bobby
Lumpkin, Director of the Texas Dept. of Criminal Justice, Correctional Institutions Division,
Ex. A to Defendants’ Motion. (ROA.403). Thus, Mr. Barbee’s explicit request that his
religious advisor be permitted to hold his hand in the chamber (ROA.348) was not granted.
A subsequent and contradictory “reevaluation” of this policy by Mr. Lumpkin allowed the
previously-denied hand-holding.(ROA.449).2 The current TDCJ execution protocol, which
was adopted on April 21, 2021 and remains in effect, does not appear to permit even these
partial concessions. (ROA.33-44).
Despite the district court’s stay of execution, on July 15, 2022, the State, through the
Tarrant County District Attorney’s Office, moved for the trial court to set an execution date
for Mr. Barbee in late October. State v. Barbee, No. 1004856R, 213th Judicial District
2

This was a 2-step “reevaluation.” Last year, TDCJ opposed both audible prayer and all
touching by Mr. Barbee’s spiritual advisor. (ROA.157, 171-172). The first reevaluation was in
TDCJ’s motion to dismiss, filed on May 27, 2022, where Defendant Lumpkin for the first time
conceded that audible prayer was now allowed and “Barbee’s spiritual advisor will be permitted to
lay hands on Barbee on a lower extremity after Barbee is secured to the gurney...” (ROA.403,
Affidavit of Bobby Lumpkin dated May 26, 2022). Their second reevaluation was on August 17,
2022. In TDCJ’s reply to Barbee’s response to the motion to dismiss, Defendant Lumpkin again
changed his position and stated that “I have nevertheless approved Barbee’s request for
handholding.” (ROA.449).
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Court, Tarrant County, “State’s Third Motion For Court To Enter Order Setting Execution
Date.” (ROA.546-553).
In the ongoing RLUIPA litigation in the federal district court, on September 15, 2022,
that Court ordered the parties to “provide briefing in ten (10) days which discusses whether
issuing an injunction in this case, as requested by Barbee in his complaint, would be
appropriate.” (ROA.471). On September 26, 2022, the parties submitted their briefs.
(ROA.472-483 (TDCJ); ROA.484-494 (Barbee)). On November 3, 2022, the district court
denied TDCJ’s motion to dismiss and issued the preliminary injunction that is the subject of
this petition. (ROA.571-587) (App.011-018).
TDCJ appealed the injunction to the Fifth Circuit Court of Appeals, and on November
11, 2022, that Court vacated the preliminary injunction and remanded the case to the district
court “for further proceedings consistent with this opinion.” (App.007).
B. Reasons for Granting the Stay.
This Court has jurisdiction to enter a stay under 28 U.S.C. § 1651, 28 U.S.C. § 2101(f)
and Supreme Court Rule 23. A stay can be entered “[i]n any case in which the final judgment
or decree of any court is subject to review by the Supreme Court on a writ of certiorari.” 28
U.S.C. § 2101(f).
Supreme Court Rule 10 (“Considerations Governing Review on Certiorari”) states
that one of “the reasons the Court considers” in determining whether to grant certiorari is
when “(c) ...a United States court of appeals...has decided an important federal question in
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a way that conflicts with relevant decisions of this Court.”
Such is the situation here, as the Fifth Circuit Court of Appeals has ignored this
Court’s clear directives in Ramirez that called for the very remedy the injunction orders, for
the “State [to] adopt clear rules in advance” to prevent “last-minute resort to the federal
courts, Ramirez, 142 S. Ct. at 1283. TDCJ’s intransigence and “stubbornness,” in the words
of the district court (ROA.582), in following the dictates of Ramirez have led to this “lastminute” litigation and the underlying lawsuit. The Fifth Circuit also held that the injunction
was “improper under the Prison Litigation Reform Act (“PLRA”) because it goes beyond
relief for Barbee himself.” See App.006, (quoting Ball v. LeBlanc, 792 F.3d 584 at 598-99
(5th Cir. 2015)). The Fifth Circuit’s logic dictates that courts cannot fashion injunctions that
provide any protection to individuals who are not parties in the lawsuit at issue. This
approach—perhaps informed by an emerging concern with judicial use of “nationwide” or
“universal” injunctions—goes too far in limiting judicial authority.
This Court has used four factors in guiding its discretion in issuing a stay:
1) whether the applicant has shown a strong likelihood of success on the merits; 2)
whether the applicant will be irreparably injured absent a stay; 3) whether the stay will
substantially injure the opposing parties; and 4) whether the public interest weighs in favor
of a stay. Nken v. Holder, 556 U.S. 418, 434 (2009). Particularly in death penalty cases, stays
should be granted to ‘give non-frivolous claims of constitutional error the careful attention
they deserve,” and when a court cannot “resolve the merits [of a claim] before the scheduled
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date of execution...to permit due consideration of the merits.” Barefoot v. Estelle,, 463 U.S.
at 888-889.
1. A Reasonable probability that this Court will grant certiorari.
In the context of a stay pending certiorari to this Court, the applicant need only show
a “reasonable probability” that this Court will grant certiorari and a “fair prospect” that the
decision below will be reversed. Maryland v. King, 567 U.S. 1301, 1302 (2012) (Roberts,
C.J., in chambers).
Mr. Barbee has not yet completed his RLUIPA litigation, the basis of the district
court’s 2021 stay of execution. The Fifth Circuit’s holding is also in conflict with the
standards for overturning an injunction and for challenging an interlocutory order. A party
challenging an interlocutory order must show “serious, perhaps irreparable, consequence[s],”
because the 28 U.S.C. § 1292(a)(1) “exception is a narrow one.” Gardner v. Westinghouse
Broad. Co., 437 U.S. 478, 480 (1978) (internal quotation marks and citation omitted); see
also Carson v. Am. Brands, Inc., 450 U.S. 79, 84 (1981). The Fifth Circuit never showed
how the issuance of this order constituted “serious, perhaps irreparable” consequences for
TDCJ and this omittance undermines this Court’s well-settled jurisprudence disfavoring
interlocutory challenges. The very fact that it is an interlocutory order weighs heavily against
any finding of irreparable harm at this juncture, as TDCJ could simply continue to litigate the
matter in the district court and then appeal if the result was not satisfactory for them. The
Fifth Circuit bypassed this hurdle by failing to consider the context of the order.
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The additional factors mentioned above, the Fifth Circuit’s disregard of this Court’s
directives in Ramirez and the misreading of the PLRA are discussed more fully in Mr.
Barbee’s accompanying petition for writ of certiorari.
2. Irreparable injury.
Mr. Barbee is petitioning for certiorari on the eve of his execution scheduled for
November 16, 2022. There is little doubt that a prisoner facing execution will suffer
irreparable injury if the stay is not granted. Wainwright v. Booker, 473 U.S. 935, 935 n. 1
(1985) (mem.) (Powell, J, concurring). Irreparable injury “is necessarily present in capital
cases.” Wainwright v. Booker, 473 U.S. 935, 935 n.1 (1985).
Additionally, as the Fifth Circuit’s decision in vacating the injunction was a ruling on
an interlocutory order, the failure to grant a stay will mean that his underlying RLUIPA
lawsuit will not be resolved and his religious rights will be left unprotected.
3 & 4. No substantial injury to the State and the public interest favors granting
the stay.
When the government is the opposing party, the final elements of the stay analysis
merge. Nken, 556 U.S. at 435. There will be no substantial harm to TDCJ if they have to reschedule Mr. Barbee’s execution until the resolution of his RLUIPA lawsuit in the district
court. And it is not in the public interest for an execution to proceed under a death warrant
that is void on its face because it is based on untruthful statements. The issuance of a stay
here will serve both the public and the State’s interest in seeing that justice is done because,
as the district court found, TDCJ’s concessions do not adequately protect Mr. Barbee’s
-7-

religious rights.
A stay of execution will give this Court the opportunity to examine the record and rule
on the application of Ramirez to Mr. Barbee’s case without the time-pressure of an
impending execution. A stay is warranted here.
PRAYER FOR RELIEF
For the reasons above and for those stated in his petition for writ of certiorari, Mr.
Barbee respectfully requests that this Court stay his execution, pursuant to Supreme Court
Rule 23 and 28 U.S.C. § 2101(f), pending consideration of his concurrently filed petition for
a writ of certiorari.
Dated: November 14, 2022.
Respectfully submitted,
s/s A. Richard Ellis
________________
A. Richard Ellis*
Texas Bar No. 06560400
75 Magee Drive
Mill Valley, CA94941
(415) 389-6771
FAX: (415) 389-0251
a.r.ellis@att.net
Maureen Scott Franco
Federal Public Defender
Western District of Texas
Tivon Schardl
Capital Habeas Unit Chief
919 Congress, Suite 950
Austin, TX 78701
(737) 207-3008
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tivon_schardl@fd.org
Attorneys for Stephen Dale Barbee
*Counsel of Record,
Member, Supreme Court Bar
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CERTIFICATE OF SERVICE
I, the undersigned, declare and certify that on November 14, 2022, I have served
electronically a true and correct copy of the foregoing “Application For Stay of Execution”
upon opposing counsel, Mr. Stephen Hoffman, Attorney General’s Office for the State of
Texas, P.O. Box 12548, Austin, TX 78711-2548 (stephen.hoffman@oag.texas.gov).
I declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge.
/s/ A. Richard Ellis
___________________________
A. Richard Ellis
Attorney at Law
Texas Bar No. 06560400
75 Magee Avenue
Mill Valley, CA 94941
Attorney for Petitioner
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