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Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page JofZ
AO 245B (Rev. 09/19) Judgment in a Criminal Case
e [ SENT TO CLIENT
Feb 0o 2022
by: Valarie Gall

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA
V.

JUDGMENT IN A CRIMINAL CASE

ONTERRAIL REMOND ALTMAN JR. Case Number: 4:20-CR-00096-001

USM Number: 38812-509

N N N N N N N N

Melanie S. Keiper
Defendant’s Attorney

THE DEFENDANT:

dpleaded guilty to count(s) Count One of the Indictment filed on June 17, 2020.

[ pleaded nolo contendere to count(s)
which was accepted by the court.

[ was found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count

18 U.S.C. §§ 922(g)(1), Prohibited Person in Possession of a Firearm 05/18/2020 One

922(g)(3). 924(a)(1)

[ See additional count(s) on page 2

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

[1Count(s) [1is [Jare dismissed on the motion of the United States.

__ Ttis ordered that the defendant must notify the United States Attorney for this district within 30 daf's of any chaxtlige of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.” If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

October 8, 2021

Date of Imposition of Judgment

Sigi,latu.re of Judge v

Rebecca Goodgame Ebinger, U.S. District Judge
Name of Judge Title of Judge

October 8, 2021
Date

APPENDIX A
APP. p. 001



Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page 2 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: ONTERRAIL REMOND ALTMAN JR.

CASE NUMBER: 4:20-CR-00096-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

37 months as to Count One of the Indictment filed on June 17, 2020.

[0 The court makes the following recommendations to the Bureau of Prisons:

The defendant be placed at FPC Yankton. If not available, the defendant be placed at FCI Oxford or FCI Sandstone. The Court recommends the defendant be made eligible
to participate in the 500-hour Residential Drug Abuse Treatment Program (RDAP) or other available substance abuse treatment programs, and be eligible for vocational
training in barbering and/or HVAC.

M The defendant is remanded to the custody of the United States Marshal.
[0 The defendant is remanded to the custody of the United States Marshal for surrender to the ICE detainer.

[0 The defendant shall surrender to the United States Marshal for this district:

O at O am 0 pm. on
[ as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[J before on

[J as notified by the United States Marshal.

[ as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

APP. p. 002



Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page 3 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 3 — Supervised Release

DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 3 of 7
CASE NUMBER: 4:20-CR-00096-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

Three years as to Count One of the Indictment filed on June 17, 2020.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[ The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

4. [J You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [0 You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. [0 You must participate in an approved program for domestic violence. (check if applicable)

badl bl

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

APP. p. 003



Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page 4 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3A — Supervised Release

DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 4 of 7
CASE NUMBER: 4:20-CR-00096-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.  You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying

the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

hours of becoming aware of a change or expected change.

6.  You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7.  You must work full time (at least 30 hours per week) at a lawful type of employment. unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities). you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

el

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions. available at: www.uscourts.gov.

Defendant's Signature Date

APP. p. 004



Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page 5 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3D — Supervised Release

DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 5 of 7
CASE NUMBER: 4:20-CR-00096-001

SPECIAL CONDITIONS OF SUPERVISION

You must participate in a program of testing and/or treatment for substance abuse, as directed by the Probation Officer, until such time
as the defendant is released from the program by the Probation Office. At the direction of the probation office, you must receive a
substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may also include
compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party payment. You must not use alcohol and/or other intoxicants during the course of supervision.

You must submit to a mental health evaluation. If treatment is recommended, you must participate in an approved treatment program
and abide by all supplemental conditions of treatment. Participation may include inpatient/outpatient treatment and/or compliance with
a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third

party payment.

You must participate in a cognitive behavioral treatment program, which may include journaling and other curriculum requirements, as
directed by the U.S. Probation Officer.

You will submit to a search of your person, property. residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.

APP. p. 005



Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page 6 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 5 — Criminal Monetary Penalties

DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 6 of 7
CASE NUMBER: 4:20-CR-00096-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[0 Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment™**
TOTALS $ 100.00 $0.00 $ 0.00 $ 0.00 $ 0.00

[ The determination of restitution is deferred until

An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each pa%ee shall receive an approximately proportioned payment, unless specified otherwise in

the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $0.00 $0.00

[0 Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[ the interest requirement is waived for the [1 fine [J restitution.

[J the interest requirement forthe ~[] fine [J] restitution is modified as follows:

*Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.

APP. p. 006



Case 4:20-cr-00096-RGE-SHL Document 49 Filed 10/08/21 Page 7 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vi Sheet 6 — Schedule of Payments

Judgment Page: 7 of 7
DEFENDANT: ONTERRAIL REMOND ALTMAN JR.

CASE NUMBER: 4:20-CR-00096-001

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A M Lump sum payment of § 100.00 due immediately, balance due

[0 not later than , or
[/ inaccordance O ¢ @»gb @O Eor MF below: or

B [J Payment to begin immediately (may be combined with [ C, [OD.or []F below); or

C [ Paymentin equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment: or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [] Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F d Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this judgment im;ioses imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties. except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Case Number
Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.
[J The defendant shall pay the following court cost(s):

[ The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution princi%al. (3) restitution interest, (4) AVAA assessment,

(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.

APP. p. 007



Case 4:20-cr-00096-RGE-SHL Document 51 Filed 10/14/21 Page 1 of 7

AO 245C (Rev. 09/19) Amended Judgment in a Criminal Case (NOTE: Identify Changes with Asterisks (*))
vl Sheet 1 '

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA AMENDED JUDGMENT IN A CRIMINAL CASE
V.
ONTERRAIL REMOND ALTMAN JR. Case Number: 4:20-CR-00096-001
USM Number: 38812-509
Date of Original Judgment: _10/8/2021 Melanie S. Keiper
(Or Date of Last Amended Judgment) Defendant’s Attorney
Reason for Amendment:
[] correction of Sentence on Remand (18 U.S.C. 3742(f)(1) and (2)) [] Modification of Supervision Conditions (18 U.S.C. §§ 3563(c) or 3583(e))
[1 Reduction of Sentence for Changed Circumstances (Fed. R. Crim. ] Modification of Imposed Term of Imprisonment for Extraordinary and
P. 35(b)) Compelling Reasons (18 U.S.C. § 3582(c)(1))
[T Correction of Sentence by Sentencing Court (Fed. R. Crim. P. 35(a)) [ Modification of Imposed Term of Imprisonment for Retroactive Amendment(s)

Correction of Sentence for Clerical Mistake (Fed. R. Crim. P. 36) to the Sentencing Guidelines (18 U.S.C. § 3582(c)(2)

[] Direct Motion to District Court Pursuant [_] 28 U.S.C. § 2255 or
[] 18 U.S.C. § 3559(c)(7)
] Modification of Restitution Order (18 U.S.C. § 3664)

THE DEFENDANT:
pleaded guilty to count(s) _Count One of the Indictment filed on June 17, 2020.

[ pleaded nolo contendere to count(s)
which was accepted by the court.

[ was found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:
Title & Section Nature of Offense Offense Ended Count

18 U.S.C. §§ 922(g)(1) Prohibited Person in Possession of a Firearm 05/18/2020 One

922(g)(3), 924(a)(2)*

] See additional count(s) on page 2

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

[ Count(s) O is [ are dismissed on the motion of the United States.

_ Itis ordered that the defendant nust notify the United States attorney for this district within 30 da%/s of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

October 14, 2021

Date of Imposition of Judgment

Signature of Judge

Rebecca Goodgame Ebinger, U.S. District Judge
Name of Judge Title of Judge

October 14, 2021
Date APPENDIX B

APP. p. 008



Case 4:20-cr-00096-RGE-SHL Document 51 Filed 10/14/21 Page 2 of 7

AO 245C (Rev. 09/19) Amended Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: ONTERRAIL REMOND ALTMAN JR.

CASE NUMBER: 4:20-CR-00096-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

37 months as to Count One of the Indictment filed on June 17, 2020.

ﬂ The court makes the following recommendations to the Bureau of Prisons:

The defendant be placed at FPC Yankton. If not available, the defendant be placed at FCI Oxford or FCI Sandstone. The Court recommends the defendant be made eligible
to participate in the 500-hour Residential Drug Abuse Treatment Program (RDAP) or other available substance abuse treatment programs, and be eligible for vocational
training in barbering and/or HVAC.

M The defendant is remanded to the custody of the United States Marshal.
[0 The defendant is remanded to the custody of the United States Marshal for surrender to the ICE detainer.

[0 The defendant shall surrender to the United States Marshal for this district:

O at O am 0 pm. on
[ as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[J before on

[J as notified by the United States Marshal.

[ as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

APP. p. 009



Case 4:20-cr-00096-RGE-SHL Document 51 Filed 10/14/21 Page 3 of 7
AO 245C (Rev. 09/19) Amended Judgment in a Criminal Case

vl Sheet 3 — Supervised Release

DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 3 of 7
CASE NUMBER: 4:20-CR-00096-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

Three years as to Count One of the Indictment filed on June 17, 2020.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[ The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

4. [J You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [0 You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. [0 You must participate in an approved program for domestic violence. (check if applicable)

badl bl

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

APP. p. 010



Case 4:20-cr-00096-RGE-SHL Document 51 Filed 10/14/21 Page 4 of 7

AO 245C (Rev. 09/19) Amended Judgment in a Criminal Case
vl Sheet 3A — Supervised Release

DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 4 of 7
CASE NUMBER: 4:20-CR-00096-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.  You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying

the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

hours of becoming aware of a change or expected change.

6.  You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7.  You must work full time (at least 30 hours per week) at a lawful type of employment. unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities). you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

el

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions. available at: www.uscourts.gov.

Defendant's Signature Date
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DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 5 of 7
CASE NUMBER: 4:20-CR-00096-001

SPECIAL CONDITIONS OF SUPERVISION

You must participate in a program of testing and/or treatment for substance abuse, as directed by the Probation Officer, until such time
as the defendant is released from the program by the Probation Office. At the direction of the probation office, you must receive a
substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may also include
compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party payment. You must not use alcohol and/or other intoxicants during the course of supervision.

You must submit to a mental health evaluation. If treatment is recommended, you must participate in an approved treatment program
and abide by all supplemental conditions of treatment. Participation may include inpatient/outpatient treatment and/or compliance with
a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third

party payment.

You must participate in a cognitive behavioral treatment program, which may include journaling and other curriculum requirements, as
directed by the U.S. Probation Officer.

You will submit to a search of your person, property. residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.
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DEFENDANT: ONTERRAIL REMOND ALTMAN JR. Judgment Page: 6 of 7
CASE NUMBER: 4:20-CR-00096-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[0 Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment™**
TOTALS $ 100.00 $0.00 $ 0.00 $ 0.00 $ 0.00

[ The determination of restitution is deferred until

An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each pa%ee shall receive an approximately proportioned payment, unless specified otherwise in

the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $0.00 $0.00

[0 Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[ the interest requirement is waived for the [1 fine [J restitution.

[J the interest requirement forthe ~[] fine [J] restitution is modified as follows:

*Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.
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Judgment Page: 7 of 7
DEFENDANT: ONTERRAIL REMOND ALTMAN JR.

CASE NUMBER: 4:20-CR-00096-001

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A M Lump sum payment of § 100.00 due immediately, balance due

[0 not later than , or
[/ inaccordance O ¢ @»gb @O Eor MF below: or

B [J Payment to begin immediately (may be combined with [ C, [OD.or []F below); or

C [ Paymentin equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment: or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [] Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F d Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this judgment im;ioses imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties. except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Case Number
Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.
[J The defendant shall pay the following court cost(s):

[ The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution princi%al. (3) restitution interest, (4) AVAA assessment,

(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ifor the Eighth Circuit

No. 21-3380

United States of America,
Plaintiff - Appellee,
V.
Onterrail Remond Altman, Jr.,

Defendant - Appellant.

Appeal from United States District Court
for the Southern District of lowa - Central

Submitted: April 11, 2022
Filed: July 27, 2022
[Unpublished]

Before COLLOTON, MELLOY, and GRUENDER, Circuit Judges.

PER CURIAM.

Onterrail Altman, Jr., pleaded guilty to possessing a firearm as a previously
convicted felon. See 18 U.S.C. § 922(g)(1). In determining an advisory sentencing
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range under the sentencing guidelines, the district court' concluded that Altman’s
conviction in lowa for possession of cocaine with intent to deliver in 2016 was for
a “controlled substance offense.” See USSG § 4B1.2(b); lowa Code § 124.401(1)(c).
This determination increased Altman’s base offense level by two levels. See USSG
8§ 2K2.1(a)(3), (4) & comment. (n.1). Altman argues that the court miscalculated his
advisory range because his prior offense does not qualify as a controlled substance
offense.

Under the relevant provision, a “controlled substance offense” includes an
offense under federal or state law that is punishable by a term of imprisonment
exceeding one year and prohibits the possession of a controlled substance with intent
to distribute. /d. 8 4B1.2(b); see id. 8 2K2.1, comment. (n.1). Citing the rule that a
court must consider the guidelines “in effect on the date the defendant is sentenced,”
18 U.S.C.§3553(a)(4)(A), Altman asserts that the governing definition of “controlled
substance” is the list of substances appearing on the federal and state drug schedules
as of the date when he was sentenced for the instant firearms offense. He explains,
however, that the drug schedules in effect as of 2016 when he committed his prior
offense included a broader definition of cocaine than did the schedules in effect at the
time of sentencing in 2021. The difference is the result of intervening amendments
that excluded [**l]ioflupane from the definition of cocaine. See lowa Code
§124.206(2)(d); 21 C.F.R.§1308.12(b)(4). Asaresult, Altman contends, his offense
of conviction in 2016 does not qualify as a controlled substance offense, because the
prior offense could have been committed by possessing a drug that is not within the
definition of “controlled substance” as of 2021.

Altman’s argument is foreclosed by this court’s decision in United States v.
Bailey, 37 F.Ath 467 (8th Cir. 2022) (per curiam). In Bailey, this court rejected the

The Honorable Rebecca Goodgame Ebinger, United States District Judge for
the Southern District of lowa.

-2-
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argument that lowa’s removal of hemp from its definition of marijuana after the
defendant’s conviction for marijuana possession disqualified the prior offense as a
controlled substance offense. Id. at 469-70. Bailey concluded that “the ordinary
meaning of . . . ‘controlled substance’ is any type of drug whose manufacture,
possession, and use is regulated by law.” Id. at 469 (alteration in original) (quoting
United States v. Jackson, No. 20-3684, 2022 WL 303231, at *1 (8th Cir. Feb. 2,
2022) (per curiam) (quoting United States v. Henderson, 11 F.4th 713, 718 (8th Cir.
2021))). Concluding that “we may not look to ‘current state law to define a previous
offense,’” the court determined that the relevant inquiry was whether the substance
involved in the prior offense was a drug regulated by law at the time of the predicate
conviction. Id. at 470 (quoting Jackson, 2022 WL 303231, at *2 (quoting McNeill
v. United States, 563 U.S. 816, 822 (2011))). Bailey thus held that the defendant’s
“uncontested prior marijuana convictions under the hemp-inclusive version of lowa
Code § 124.401(1)(d) categorically qualified as controlled substance offenses.” Id.
(quoting Jackson, 2022 WL 303231, at *2).

Altman does not dispute that he was convicted of possessing with intent to
deliver cocaine, or that cocaine was a drug regulated by lowa law at the time of the
conviction. His offense was punishable by a term of imprisonment exceeding one
year. See lowa Code 88 124.401(1)(c), 902.9(1)(d). Altman’s previous offense of
conviction is thus a controlled substance offense for the purposes of USSG
§ 2K2.1(a), and the district court did not err in calculating the advisory guideline
range.

The judgment of the district court is affirmed.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT SENT TO CLIENT
Jul 27 2022

by: kelly jensen

No: 21-3380

United States of America
Plaintiff - Appellee
v.
Onterrail Remond Altman, Jr.

Defendant - Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:20-cr-00096-RGE-1)

JUDGMENT

Before COLLOTON, MELLOY, and GRUENDER, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

July 27, 2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.
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Case 4:21-cr-00031-RP-HCA Document 44 Filed 09/22/21 Page 1 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA
V.

Demetrius Bailey,
Also Known As Murda

THE DEFENDANT:

; JUDGMENT IN A CRIMINAL CASE
)

; Case Number: 4:21-CR-00031-001

g USM Number: 09037-030

) Melanie S. Keiper

Defendant’s Attorney

Iﬁpleaded guilty to count(s) One of the Indictment filed on March 16, 2021.

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[J was found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Nature of Offense

Title & Section

26 U.S.C. §§ 5841, 5845,
5861(c), 5861(d), 5871

[] See additional count(s) on page 2

Offense Ended Count

Receipt or Possession of Unregistered Firearm 02/01/2021 One

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the

Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

MCount(s) Two

[J are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay ‘restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

September 22, 2021

Date of Imposition of Judgment

fitet 1) Lt

Signature of Judge

Robert W. Pratt, Senior U.S. District Judge
Name of Judge Title of Judge

September 22, 2021
Date
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Case 4:21-cr-00031-RP-HCA Document 44 Filed 09/22/21 Page 2 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: Demetrius Bailey, Also Known As Murda

CASE NUMBER: 4:21-CR-00031-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

100 months as to Count One of the Indictment filed on March 16, 2021.

d The court makes the following recommendations to the Bureau of Prisons:

That Defendant be placed at FMC Rochester, or if FMC Rochester is not available, that Defendant be placed at FCI Pekin. Further, the Court
recommends Defendant be made eligible for the 500-hour Residential Drug Abuse Treatment Program (RDAP) and HVAC programming.

d The defendant is remanded to the custody of the United States Marshal.

[0 The defendant shall surrender to the United States Marshal for this district:

O at O am. [0 pm.  on
[0 as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

] before on

[0 as notified by the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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DEFENDANT: Demetrius Bailey, Also Known As Murda Judgment Page: 3 of 7
CASE NUMBER: 4:21-CR-00031-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :
Three years as to Count One of the Indictment filed on March 16, 2021.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[1 The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

4, [0 You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. E{You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [J You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. Ionu must participate in an approved program for domestic violence. (check if applicable)

el B

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.
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DEFENDANT: Demetrius Bailey, Also Known As Murda Judgment Page: 4 of 7
CASE NUMBER: 4:21-CR-00031-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.

vk

11.
12.

13.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

Y ou must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

Y ou must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov.

Defendant's Signature Date
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DEFENDANT: Demetrius Bailey, Also Known As Murda Judgment Page: 5 of 7
CASE NUMBER: 4:21-CR-00031-001

SPECIAL CONDITIONS OF SUPERVISION

You must participate in a program of testing and/or treatment for substance abuse, as directed by the U.S. Probation Officer, until such
time as the defendant is released from the program by the U.S. Probation Office. At the direction of the U.S. Probation Office, you
must receive a substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may
also include compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability
to pay or availability of third-party payment. You must not use alcohol and/or other intoxicants during the course of supervision.

You must submit to a mental health evaluation. If treatment is recommended, you must participate in an approved treatment program
and abide by all supplemental conditions of treatment. Participation may include inpatient/outpatient treatment and/or compliance with
a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of
third-party payment.

You must participate in an approved treatment program for domestic violence. Participation may include inpatient/outpatient
treatment. You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third-party
payment.

You will submit to a search of your person, property, residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.

APP. p. 024



Case 4:21-cr-00031-RP-HCA Document 44 Filed 09/22/21 Page 6 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 5 — Criminal Monetary Penalties

DEFENDANT: Demetrius Bailey, Also Known As Murda Judgment Page: 6 of 7
CASE NUMBER: 4:21-CR-00031-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[J Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment**
TOTALS $ 100.00 $0.00 $ 0.00 $ 0.00 $ 0.00

[ The determination of restitution is deferred until

. An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

rtioned payment, unless specified otherwise in

If the defendant makes a partial payment, each payee shall receive an approximately propo
v i,) }EJPSB § 3664(1), all nonfederal victims must be paid

the priority order or percentage payment column below. However, pursuant to 18
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage
TOTALS $0.00 $0.00

Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the

fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[I the interest requirement is waived forthe [] fine [J restitution.

[0 the interest requirement for the ~ [] fine [] restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.
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Judgment Page: 7 of 7
DEFENDANT: Demetrius Bailey, Also Known As Murda

CASE NUMBER: 4:21-CR-00031-001

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A M Lump sum payment of § 100.00 due immediately, balance due
O not later than , or

o/ in accordance O cC¢, O Db @O Eor [](F below; or

B [] Payment to begin immediately (may be combined with [ C, O D,or [F below); or

C [ Payment inequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [0 Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F d Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the U.S. Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the U.S. Probation Office.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Case Number
Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.
[0 The defendant shall pay the following court cost(s):

E( The defendant shall forfeit the defendant’s interest in the following property to the United States:

a loaded Harrington and Richardson, .410-gauge shotgun (SN: AN202583), as outlined in the Preliminary Order of Forfeiture
entered on July 7, 2021.

Payments shall be applied in the following order: (1) assessment, (2) restitution princg)al, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6% fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ffor the Eighth Circuit

No. 21-3231

United States of America
Plaintiff - Appellee

V.

Demetrius Bailey, also known as Murda

Defendant - Appellant

Appeal from United States District Court
for the Southern District of lowa - Central

Submitted: April 14, 2022

Filed: June 14, 2022
[Published]

Before SHEPHERD, ERICKSON, and STRAS, Circuit Judges.

PER CURIAM.

After Demetrius Bailey pled guilty to one count of receipt or possession of an
unregistered firearm, in violation of 26 U.S.C. 88 5841 and 5861(c)-(d), the district
court sentenced him to 100 months imprisonment, followed by 3 years of supervised
release. Bailey appeals his sentence, arguing that the district court erred in
calculating his base offense level under United States Sentencing Guidelines
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(USSG) § 2K2.1(a)(3) and in applying a two-level enhancement under USSG
8 2K2.1(b)(3)(B) for an offense involving a destructive device. Having jurisdiction
under 28 U.S.C. § 1291, and agreeing with Bailey’s second point of error, we remand
for resentencing without application of the destructive-device enhancement.

Bailey’s conviction arises from an incident in which he threatened another
individual with a firearm. After he was arrested and officers seized a 14-gauge
shotgun from his person, Bailey was indicted on one count of receipt or possession
of an unregistered firearm and one count of being a felon in possession of a firearm.
Bailey ultimately entered a guilty plea only to the unregistered firearm count. At
sentencing, the district court adopted the Presentence Investigation Report (PSR),
which, relying on USSG § 2K2.1(a)(3), calculated Bailey’s base offense level at 22
because the offense involved a specified firearm and because he had previously been
convicted of a controlled substance offense, possession of marijuana with intent to
deliver, in violation of lowa Code 8 124.401. The PSR also applied a two-level
enhancement pursuant to USSG § 2K2.1(b)(3)(B) because Bailey’s offense involved
a destructive device. The district court ultimately calculated Bailey’s total offense
level at 25, with a criminal history Category VI, resulting in a Guidelines range of
110 to 120 months imprisonment. The district court imposed a downward variance,
sentencing Bailey to 100 months imprisonment. The district court then dismissed
the felon-in-possession charge.

Bailey first asserts that the district court erred in calculating his base offense
level, arguing that his previous marijuana conviction under lowa law cannot serve
as a predicate controlled substance offense for the purposes of USSG § 2K2.1(a)(3)
because, at the time of his previous conviction, lowa law criminalized the possession
of hemp, which is broader than the definition of marijuana in the Controlled
Substances Act (CSA). “[W]e review de novo whether a prior conviction qualifies
as a crime of violence or controlled substance offense under the Guidelines.” United
States v. Williams, 926 F.3d 966, 969 (8th Cir. 2019).

-2-
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We are unpersuaded by Bailey’s argument. Although United States v.
Jackson, No. 20-3684, 2022 WL 303231 (8th Cir. Feb 2, 2022) (per curiam),? is not
precedential, see 8th Cir. R. 32.1A, we find its reasoning persuasive, and so we adopt
that reasoning here. There, we stated:

We determined in [United States v. Henderson, 11 F.4th 713 (8th
Cir. 2021)] that U.S.S.G. § 4B1.2(b)[, which defines “controlled
substance offense,”] contains “no requirement that the particular
substance underlying the state offense is also controlled under [the
CSA].” Instead, we agreed with the Fourth Circuit’s interpretation that
the “ordinary meaning of . . . “‘controlled substance,” is any type of drug
whose manufacture, possession, and use is regulated by law.” Jackson
concedes he was convicted of delivering and possessing with intent to
deliver marijuana, a drug regulated by lowa law. Whether the statute
additionally proscribed hemp within the definition of marijuana is
immaterial.

Attempting to distinguish Henderson, Jackson emphasizes that
lowa, too, has removed hemp from its marijuana definition since his
convictions occurred. See lowa Code § 124.401(6). But we may not
look to “current state law to define a previous offense.” Jackson’s
uncontested prior marijuana convictions under the hemp-inclusive
version of lowa Code § 124.401(1)(d) categorically qualified as
controlled substance offenses for the career offender enhancement.

Id. at *1-2 (third and fourth alterations in original) (citations omitted). The district
court thus did not err in its calculation of Bailey’s base offense level.

Bailey next asserts that the district court erred in applying the two-level
enhancement under USSG § 2K2.1(b)(3)(B), which dictates that the district court
increase the offense level by two points when the offense of conviction involved a
destructive device. Bailey did not object to the application of this enhancement at
sentencing, so our review is for plain error. United States v. Coleman, 961 F.3d

!Bailey acknowledges in his brief to this court that his argument raises the
same issue this Court considered in Jackson. Appellant Br. ii.
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1024, 1027 (8th Cir. 2020), cert. denied, 141 S. Ct. 2819 (2021). Plain error occurs
when there is “(1) an error, (2) that is plain, and (3) that affects [the defendant’s]
substantial rights.” Id.

Section § 2K2.1(b)(3)(B) incorporates the meaning of “destructive device” set
forth in 26 U.S.C. 8 5845(f), which provides that a “destructive device” includes
“any type of weapon . . . which may be readily converted to . . . expel a projectile by
the action of an explosive or other propellant, the barrel or barrels of which have a
bore of more than one-half inch in diameter, except a shotgun or shotgun shell which
the Secretary finds is generally recognized as particularly suitable for sporting
purposes.” It is undisputed that the shotgun involved in the offense of conviction
was a .410 caliber weapon, meaning that its bore diameter was less than one-half
inch, and the government concedes error, suggesting that this Court remand for
resentencing. We agree with Bailey and the government that the application of this
enhancement when the weapon involved in the offense of conviction does not meet
the definition of “destructive device” is plain error that affects Bailey’s substantial
rights. See United States v. Zarate, 993 F.3d 1075, 1076 (8th Cir. 2021) (per curiam)
(“We thus conclude the district court plainly erred in imposing the destructive-
device enhancement [because the weapon involved was a .410 caliber shotgun with
a bore diameter of less than one-half inch]. Further, the error affected Zarate’s
substantial rights, as his Guidelines imprisonment range would have been lower
without the enhancement, and the error seriously affects the fairness of the
proceedings.”). We therefore vacate Bailey’s sentence and remand with directions
to the district court to resentence Bailey without application of this enhancement.

For the foregoing reasons, we remand for resentencing.
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Appellate Case: 21-3231 Page: 4  Date Filed: 06/14/2022 Entry ID: 5167255

APP. p. 030



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT SENT TO CL'ENT

Jun 16 2022
by: kelly jensen

No: 21-3231

United States of America
Plaintiff - Appellee
V.
Demetrius Bailey, also known as Murda

Defendant - Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:21-cr-00031-RP-1)

JUDGMENT

Before SHEPHERD, ERICKSON, and STRAS, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is vacated and the cause is remanded to the district court for proceedings
consistent with the opinion of this court.

June 14, 2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT SENT TO CLIENT

Jul 22 2022
by: kelly jensen

No: 21-3231

United States of America
Appellee
v.
Demetrius Bailey, also known as Murda

Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:21-cr-00031-RP-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.

July 22, 2022

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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Case 4:20-cr-00191-JEG-HCA Document 38 Filed 06/15/21 Page 1 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
V. )
Lavan Devon Brandt Jr. ; Case Number: 4:20-cr-00191-001
g USM Number: 23471-509
) Melanie S. Keiper

Defendant’s Attorney

THE DEFENDANT:

pleaded guilty to count(s) One of the Indictment filed on December 16, 2020.

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[J was found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18 U.S.C. §§ 922(g)(1), Felon in Possession of a Firearm 07/05/2020 One
924(a)(2)

[] See additional count(s) on page 2

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

[ Count(s) O is [ are dismissed on the motion of the United States.

_ Itis ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

June 15, 2021

Date of Imposition of Judgment

Signature of Judge

James E. Gritzner, Senior U.S. District Judge
Name of Judge Title of Judge

June 15, 2021
Date APPENDIX 1
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Case 4:20-cr-00191-JEG-HCA Document 38 Filed 06/15/21 Page 2 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: Lavan Devon Brandt Jr.

CASE NUMBER: 4:20-cr-00191-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

46 months as to Count One of the Indictment filed on December 16, 2020.

8 The court makes the following recommendations to the Bureau of Prisons:

That the defendant be placed at FCI Greenville if commensurate with his security and classification needs.

The defendant is remanded to the custody of the United States Marshal.

[0 The defendant shall surrender to the United States Marshal for this district:

O at O am. O pm. on

[0 as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[ before on

[0 as notified by the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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Case 4:20-cr-00191-JEG-HCA Document 38 Filed 06/15/21 Page 3 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
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DEFENDANT: Lavan Devon Brandt Jr. Judgment Page: 3 of 7
CASE NUMBER: 4:20-cr-00191-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

Three years as to Count One of the Indictment filed on December 16, 2020.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[1 The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)
4, [J You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)
5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [J You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. [ You must participate in an approved program for domestic violence. (check if applicable)

Lo

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.
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AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl

Sheet 3A — Supervised Release

DEFENDANT: Lavan Devon Brandt Jr.

Judgment Page: 4 of 7

CASE NUMBER: 4:20-cr-00191-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.

bl

11.
12.

13.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov.

Defendant's Signature Date
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AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 3D — Supervised Release

DEFENDANT: Lavan Devon Brandt Jr. Judgment Page: 5 of 7
CASE NUMBER: 4:20-cr-00191-001

SPECIAL CONDITIONS OF SUPERVISION

You must submit to a mental health evaluation. If treatment is recommended, you must participate in an approved treatment program
and abide by all supplemental conditions of treatment. Participation may include inpatient/outpatient treatment and/or compliance with
a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third
party payment.

You will submit to a search of your person, property, residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.

You must participate in a program of testing and/or treatment for substance abuse, as directed by the Probation Officer, until such time
as the defendant is released from the program by the Probation Office. At the direction of the probation office, you must receive a
substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may also include
compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party payment. You must not use alcohol and/or other intoxicants during the course of supervision.
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DEFENDANT: Lavan Devon Brandt Jr. Judgment Page: 6 of 7
CASE NUMBER: 4:20-cr-00191-001

CRIMINAL MONETARY PENALTIES
The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[0 Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment® JVTA Assessment**
TOTALS $ 100.00 $0.00 $ 0.00 ¢ 0.00 $ 0.00

[ The determination of restitution is deferred until

. An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.
If the defendant makes a partial payment, each pai/)ee shall receive an approximatel{f)rogortioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.
Name of Payee Total Loss*** Restitution Ordered Priority or Percentage
TOTALS $0.00 $0.00

] Restitution amount ordered pursuant to plea agreement $

[l The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the

fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

The court determined that the defendant does not have the ability to pay interest and it is ordered that:
O] the interest requirement is waived for the [] fine [J restitution.

[0 the interest requirement for the  [] fine [] restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
*%* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.
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AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 6 — Schedule of Payments

Judgment Page: 7 of 7
DEFENDANT: Lavan Devon Brandt Jr.

CASE NUMBER: 4:20-cr-00191-001

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A Lump sum payment of § 100.00 due immediately, balance due

O not later than , or
[ inaccordance O cC¢, g Db @O Eor F below; or

B [J Payment to begin immediately (may be combined with [ C, O D,or [F below); or

C [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [0 Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F @ Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this I]gdgment imposes imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

[0 Joint and Several

Case Number
Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.
[0 The defendant shall pay the following court cost(s):

[0 The defendant shall forfeit the defendant’s interest in the following property to the United States:

a Taurus .38 caliber pistol (SN: AX86113), as described in the Preliminary Order of Forfeiture entered on April 19, 2021.

Payments shall be applied in the following order: (1) assessment, (2) restitution princg)al, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (5 fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ffor the Eighth Circuit

No. 21-2430

United States of America

Plaintiff - Appellee

V.

Lavan Devon Brandt, Jr.

Defendant - Appellant

Appeal from United States District Court
for the Southern District of lowa - Central

Submitted: April 11, 2022

Filed: June 13, 2022
[Unpublished]

Before SHEPHERD, ERICKSON, and STRAS, Circuit Judges.

PER CURIAM.

Lavan Brandt pled guilty to being a felon in possession of a firearm, in
violation of 18 U.S.C. 88 922(g)(1) and 924(a)(2). The district court® increased
Brandt’s base offense level because of his prior lowa marijuana conviction and

The Honorable James E. Gritzner, United States District Judge for the

Southern District of lowa.

Appellate Case: 21-2430

Page: 1

Date Filed: 06/13/2022 Entry ID: 5166£§§ENDIX J
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sentenced him to a below-Guidelines prison term of 46 months. Brandt appeals,
asserting the lowa statute is overbroad because it includes hemp. We affirm.

Brandt was convicted in 2016 for felony possession of marijuana with intent
to deliver, in violation of lowa Code § 124.401(1)(d). At that time, the lowa statute
included hemp. InJuly of 2020, officers arrested Brant on two outstanding warrants.
In a search incident to the arrest, officers discovered a firearm. Brant eventually
pled guilty to being a felon in possession of a firearm.

On appeal, Brandt argues the district court erred in calculating his Guidelines
range because he does not have a prior qualifying controlled substance offense.
Brandt’s argument is foreclosed by precedent. See United States v. Henderson, 11
F.4th 713, 718 (8th Cir. 2021), cert. denied, 142 S. Ct. 1696 (2022); see also United
States v. Jackson, No. 20-3684, 2022 WL 303231, at *2 (8th Cir. Feb. 2, 2022)
(unpublished per curiam); United States v. Scott, No. 21-3371, 2022 WL 1233083,
at *1 (8th Cir. Apr. 27, 2022) (unpublished per curiam). His 2016 felony conviction
for possessing marijuana with intent to deliver categorically qualifies as a controlled
substance offense for Guidelines purposes. See Scott, 2022 WL 1233083, at *1.
The district court did not err in determining the base offense level was 20.

We affirm the judgment of the district court.

-2-
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UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT SENT TO CLIENT
Jun 16 2022

by: kelly jensen

No: 21-2430

United States of America
Plaintiff - Appellee
v.
Lavan Devon Brandt, Jr.

Defendant - Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:20-cr-00191-JEG-1)

JUDGMENT

Before SHEPHERD, ERICKSON, and STRAS, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

June 13, 2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-2430 Page: 1  Date Filed: 06/13/2022 Entry ID: 5166879
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Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.

Appellate Case: 21-2430 Page: 1 Date Filed: 06/13/2022 Entry ID: 5166879
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UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT
No: 21-2430 SENT TO CLIENT
United States of America Jul 22 2022
by: kelly jensen
Appellee

V.
Lavan Devon Brandt, Jr.

Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:20-cr-00191-JEG-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.

July 22, 2022

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-2430 Page: 1  Date Filed: 07/22/2022 Entry ID: 5179810
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 1 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA
V.

Terrance Lamont Mason. Jr.

THE DEFENDANT:

JUDGMENT IN A CRIMINAL CASE

Case Number: 3:19-CR-00123-001

USM Number: 17660-059

N N N N N N N N

Terence L. McAtee

Defendant’s Attorey

dpleaded guilty to count(s) One of the Indictment filed on December 10, 2019.

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[ was found guilty on count(s)

after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18 U.S.C. §§ 922(g)(1). Felon in Possession of a Firearm and Ammunition 09/13/2019 One
924(a)(2)

[ See additional count(s) on page 2

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the

Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

[ Count(s)

[Jare dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States Attorney for this district within 30 daﬁs of any chax(lige of name, residence,

or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are ful

y paid. If ordered to pay restitution,

the defendant must notify the court and United States attorney of material changes in economic circumstances.

February 9, 2021

Date of Imposition of Judgment
’Q\_T«w M- ‘\2 LS

Signature of Judge

Stephanie M. Rose, U.S. District Judge
Name of Judge Title of Judge

February 9, 2021
Date

sent to client 2/12/21
APPENDIX M
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 2 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: Terrance Lamont Mason, Jr.

CASE NUMBER: 3:19-CR-00123-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

84 months as to Count One of the Indictment filed on December 10, 2019.

8 The court makes the following recommendations to the Bureau of Prisons:

That the defendant be placed at FCI Pekin if commensurate with his security and classification needs. If the defendant does not qualify for placement at
FCI Pekin, the Court recommends that he be placed at FCI Oxford. Additionally, the Court recommends that the defendant be made eligible to participate
in the 500-hour Residential Drug Abuse Treatment Program (RDAP).

The defendant is remanded to the custody of the United States Marshal.

[0 The defendant shall surrender to the United States Marshal for this district:
O at O am. [O pm. on
[0 as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[ before on

[0 as notified by the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 3 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 3 — Supervised Release

DEFENDANT: Terrance Lamont Mason, Jr. Judgment Page: 3 of 7
CASE NUMBER: 3:19-CR-00123-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

Three years as to Count One of the Indictment filed on December 10, 2019.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[ The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

4. [J You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [0 You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. MYou must participate in an approved program for domestic violence. (check if applicable)

badl bl

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 4 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3A — Supervised Release

DEFENDANT: Terrance Lamont Mason, Jr. Judgment Page: 4 of 7
CASE NUMBER: 3:19-CR-00123-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.  You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying

the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

hours of becoming aware of a change or expected change.

6.  You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7.  You must work full time (at least 30 hours per week) at a lawful type of employment. unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities). you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

el

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions. available at: www.uscourts.gov.

Defendant's Signature Date
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 5 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3D — Supervised Release

DEFENDANT: Terrance Lamont Mason, Jr. Judgment Page: 5 of 7
CASE NUMBER: 3:19-CR-00123-001

SPECIAL CONDITIONS OF SUPERVISION

You must participate in an approved treatment program for domestic violence. Participation may include inpatient/outpatient treatment.
You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third-party payment.

You will submit to a search of your person, property, residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.

You must participate in a program of testing and/or treatment for substance abuse, as directed by the Probation Officer, until such time
as the defendant is released from the program by the Probation Office. At the direction of the probation office, you must receive a
substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may also include
compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party payment. You must not use alcohol and/or other intoxicants during the course of supervision.
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 6 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 5 — Criminal Monetary Penalties

DEFENDANT: Terrance Lamont Mason, Jr. Judgment Page: 6 of 7
CASE NUMBER: 3:19-CR-00123-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[0 Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment™**
TOTALS $ 100.00 $0.00 $ 0.00 $ 0.00 $ 0.00

[ The determination of restitution is deferred until

An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each pa%ee shall receive an approximately proportioned payment, unless specified otherwise in

the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $0.00 $0.00

[0 Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[ the interest requirement is waived for the [1 fine [J restitution.

[J the interest requirement forthe ~[] fine [J] restitution is modified as follows:

*Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.
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Case 3:19-cr-00123-SMR-SBJ Document 45 Filed 02/09/21 Page 7 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vi Sheet 6 — Schedule of Payments

Judgment Page: 7 of 7
DEFENDANT: Terrance Lamont Mason, Jr.

CASE NUMBER: 3:19-CR-00123-001

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A M Lump sum payment of § 100.00 due immediately, balance due

[0 not later than , or
[/ inaccordance O ¢ @»gb @O Eor MF below: or

[0 Payment to begin immediately (may be combined with []JC, [OD.or []F below); or
C [] Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment: or
D [ Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [] Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F M Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this judgment im;ioses imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties. except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several
Case Number

Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.
[J The defendant shall pay the following court cost(s):

[ The defendant shall forfeit the defendant’s interest in the following property to the United States:
a loaded .380 caliber Glock 42 semi-automatic handgun (SN: ACKB313), .380 caliber ammunition, .40 caliber ammunition,

and .45 caliber ammunition as outlined in the Preliminary Order of Forfeiture filed on October 29, 2020.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9% penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ffor the Eighth Circuit

No. 21-1402

United States of America
Plaintiff - Appellee
V.
Terrance Lamont Mason, Jr.

Defendant - Appellant

Appeal from United States District Court
for the Southern District of lowa

Submitted: January 11, 2022
Filed: June 6, 2022
[Unpublished]

Before SMITH, Chief Judge, WOLLMAN and GRASZ, Circuit Judges.

PER CURIAM.

In December 2019, Terrance Lamont Mason, Jr., pled guilty to one count of
unlawfully possessing a firearm and ammunition as a felon in violation of 18 U.S.C.
88 922(g)(1) and 924(a)(2). At sentencing, Mason argued his past conviction for
possessing marijuana in violation of lowa Code § 124.401(1)(d) did not qualify as a
controlled substance offense under United States Sentencing Guidelines Manual

Appellate Case: 21-1402 Page: 1  Date Filed: 06/06/2022 Entry ID: 5164496
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(“Guidelines” or “U.S.S.G.”) § 2K2.1(a)(4)(A). The district court! disagreed and
concluded Mason’s conviction did qualify, thus establishing a base offense level of
20. The district court later sentenced Mason within the advisory Guidelines range.
Mason appeals, arguing the district court wrongly concluded his prior conviction
was a controlled-substance offense. After de novo review, see United States v.
Williams, 926 F.3d 966, 969 (8th Cir. 2019), we conclude Mason’s conviction under
lowa Code 8§ 124.401(1)(d) is a controlled substance offense for purposes of
§ 2K2.1(a)(4)(A).

The Guidelines establish a base offense level at 20 for 18 U.S.C. § 922(g)(1)
convictions if “the defendant committed any part of the instant offense subsequent
to sustaining one felony conviction of . . . a controlled substance offense[.]”
U.S.S.G. § 2K2.1(a)(4)(A). The Guidelines define a “controlled substance offense”
as “an offense under federal or state law, punishable by imprisonment for a term
exceeding one year, that prohibits the . . . possession of a controlled substance (or a
counterfeit substance) with intent to manufacture, import, export, distribute, or
dispense.” U.S.S.G. § 4B1.2(b).

Mason first argues his past marijuana-possession conviction does not qualify
as a “controlled substance offense” because, at the time of his conviction, lowa Code
8 124.401(1)(d) defined marijuana to include hemp, which is not a Schedule I
“controlled substance” for purposes of federal law. See 21 U.S.C. § 802(6) and
(16)(B)(i), see also 21 U.S.C. 8 812(c)(10). Alternatively, Mason argues that
because lowa Code § 124.401(1) includes inchoate offenses and § 4B1.2(b) does
not, the lowa statute is similarly overbroad. Precedent forecloses both arguments.

Controlled substance offenses under 8 4B1.2(b) “include state-law offenses
related to controlled or counterfeit substances punished by imprisonment for a term
exceeding one year.” United States v. Henderson, 11 F.4th 713, 718 (8th Cir. 2021)

The Honorable Stephanie M. Rose, then United States District Judge for the
Southern District of lowa, now Chief Judge.
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(quoting United States v. Ruth, 966 F.3d 642, 654 (7th Cir. 2020)). lowa Code
8 124.401(a)(1) meets these requirements. See United States v. Scott, No. 21-3371,
2022 WL 1233083, at *1 (8th Cir. Apr. 27, 2022) (holding that a conviction under
lowa Code 8 124.401(1)(d) was a controlled substance offense for purposes of
8§ 2K2.1(a)(4)(A) and holding Henderson foreclosed the same hemp-based
argument). Contrary to Mason’s claim, “[t]here is no requirement that the particular
substance underlying the state offense is also controlled under a distinct federal law.”
Henderson, 11 F.4th at 718. Mason’s alternative argument—that lowa Code
8 124.401(1) is overbroad because it includes inchoate offenses and § 4B1.2(b) does
not include them—is also foreclosed by precedent. See United States v. Brown, 1
F.4th 617, 620-621 (8th Cir. 2021) (holding lowa Code § 124.401(1)(d) is a
controlled substance offense and rejecting the defendant’s aiding and abetting
argument).

We therefore conclude the district court did not err by increasing Mason’s
Guidelines base offense level pursuant to § 2K2.1(a)(4)(A). Accordingly, we affirm
the judgment of the district court.
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UNITED STATES COURT OF APPEALS SENT TO CLIENT

FOR THE EIGHTH CIRCUIT Jun 07 2022
by: kelly jensen

No: 21-1402

United States of America
Plaintiff - Appellee
v.
Terrance Lamont Mason, Jr.

Defendant - Appellant

Appeal from U.S. District Court for the Southern District of lowa - Eastern
(3:19-cr-00123-SMR-1)

JUDGMENT

Before SMITH, Chief Judge, WOLLMAN, and GRASZ, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

June 06, 2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-1402 Page: 1  Date Filed: 06/06/2022 Entry ID: 5164497
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APP. p. 056


kelly_jensen
Sent to Client


Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.

Appellate Case: 21-1402 Page: 1 Date Filed: 06/06/2022 Entry ID: 5164497
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UNITED STATES COURT OF APPEALS SENT TO CLIENT
FOR THE EIGHTH CIRCUIT Jul 22 2022

No: 21-1402 by: kelly jensen

United States of America
Appellee
v.
Terrance Lamont Mason, Jr.

Appellant

Appeal from U.S. District Court for the Southern District of lowa - Eastern
(3:19-cr-00123-SMR-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.

July 22, 2022

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-1402 Page: 1  Date Filed: 07/22/2022 Entry ID: 5179828
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Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 1 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V.
ERIC ANTHONY MONGAN Case Number: 4:21-CR-00018-001

USM Number: 29300-509

N N N N N N N N

Andrew James Graeve
Defendant’s Attorney

THE DEFENDANT:

Mpleaded guilty to count(s) One of the Indictment filed on February 17, 2021.

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[ was found guilty on count(s)

after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
21 U.S.C. §§ 841(a)(1), Conspiracy to Distribute 50 Grams or More of Methamphetamine 1/20/2021 One
841(b)(1)(A), 500 Grams or More of a Mixture and Substance Containing a
841(b)(1)(D), 846 Detectable Amount of Methamphetamine, and a Mixture and

Substance Containing a Detectable Amount of Marijuana

[ See additional count(s) on page 2

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

ﬂCount(s) Two and Three [is Mare dismissed on the motion of the United States.

__ Ttis ordered that the defendant must notify the United States Attorney for this district within 30 daf's of any chaxtlige of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.” If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

October 25, 2021

Date of Imposition of Judgment

Sig!xatu.re of Judge U v v

Rebecca Goodgame Ebinger, U.S. District Judge
Name of Judge Title of Judge

October 25, 2021
Date

APPENDIX Q
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Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 2 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: ERIC ANTHONY MONGAN

CASE NUMBER: 4:21-CR-00018-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

216 months as to Count One of the Indictment filed on February 17, 2021.

ﬂ The court makes the following recommendations to the Bureau of Prisons:

The defendant be placed at FPC Yankton or USP Leavenworth, or another facility in close proximity to the State of Iowa. The Court further recommends the defendant be
made eligible to participate in the 500-hour Residential Drug Abuse Treatment Program (RDAP) or any other available substance abuse treatment, and be provided
vocational training in the electrical field.

M The defendant is remanded to the custody of the United States Marshal.
[0 The defendant is remanded to the custody of the United States Marshal for surrender to the ICE detainer.

[0 The defendant shall surrender to the United States Marshal for this district:

O at O am 0 pm. on
[ as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[J before on

[J as notified by the United States Marshal.

[ as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

APP. p. 060



Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 3 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 3 — Supervised Release

DEFENDANT: ERIC ANTHONY MONGAN Judgment Page: 3 of 7
CASE NUMBER: 4:21-CR-00018-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

Five years as to Count One of the Indictment filed on February 17, 2021.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[ The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

4. [J You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [0 You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. [0 You must participate in an approved program for domestic violence. (check if applicable)

badl bl

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

APP. p. 061



Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 4 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3A — Supervised Release

DEFENDANT: ERIC ANTHONY MONGAN Judgment Page: 4 of 7
CASE NUMBER: 4:21-CR-00018-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.  You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying

the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

hours of becoming aware of a change or expected change.

6.  You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7.  You must work full time (at least 30 hours per week) at a lawful type of employment. unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities). you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

el

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions. available at: www.uscourts.gov.

Defendant's Signature Date
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Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 5 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3D — Supervised Release

DEFENDANT: ERIC ANTHONY MONGAN Judgment Page: 5 of 7
CASE NUMBER: 4:21-CR-00018-001

SPECIAL CONDITIONS OF SUPERVISION

You must participate in a program of testing and/or treatment for substance abuse, as directed by the Probation Officer, until such time
as the defendant is released from the program by the Probation Office. At the direction of the probation office, you must receive a
substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may also include
compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party payment. You must not use alcohol and/or other intoxicants during the course of supervision.

You must submit to a mental health evaluation. If treatment is recommended, you must participate in an approved treatment program
and abide by all supplemental conditions of treatment. Participation may include inpatient/outpatient treatment and/or compliance with
a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third

party payment.

You must participate in a cognitive behavioral treatment program, which may include journaling and other curriculum requirements, as
directed by the U.S. Probation Officer.

You will submit to a search of your person, property. residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.
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Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 6 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 5 — Criminal Monetary Penalties

DEFENDANT: ERIC ANTHONY MONGAN Judgment Page: 6 of 7
CASE NUMBER: 4:21-CR-00018-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[0 Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment™**
TOTALS $ 100.00 $0.00 $ 0.00 $ 0.00 $ 0.00

[ The determination of restitution is deferred until

An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each pa%ee shall receive an approximately proportioned payment, unless specified otherwise in

the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $0.00 $0.00

[0 Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[ the interest requirement is waived for the [1 fine [J restitution.

[J the interest requirement forthe ~[] fine [J] restitution is modified as follows:

*Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.
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Case 4:21-cr-00018-RGE-SHL Document 65 Filed 10/25/21 Page 7 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vi Sheet 6 — Schedule of Payments

Judgment Page: 7 of 7
DEFENDANT: ERIC ANTHONY MONGAN

CASE NUMBER: 4:21-CR-00018-001

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A M Lump sum payment of § 100.00 due immediately, balance due

[0 not later than , or
[/ inaccordance O ¢ @»gb @O Eor MF below: or

B [J Payment to begin immediately (may be combined with [ C, [OD.or []F below); or

C [ Paymentin equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment: or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [] Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F d Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this judgment im;ioses imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties. except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Case Number
Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.

d

The defendant shall pay the following court cost(s):

M The defendant shall forfeit the defendant’s interest in the following property to the United States:

$1.977 in U.S. currency as outlined in the Preliminary Order of Forfeiture filed on October 21, 2021.

Payments shall be applied in the following order: (1) assessment, (2) restitution princi%al. (3) restitution interest, (4) AVAA assessment,

(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ffor the Eighth Circuit

No. 21-3497

United States of America
Plaintiff - Appellee
V.
Eric Anthony Mongan

Defendant - Appellant

Appeal from United States District Court
for the Southern District of lowa - Central

Submitted: May 9, 2022
Filed: June 21, 2022
[Unpublished]

Before SMITH, Chief Judge, WOLLMAN and SHEPHERD, Circuit Judges.

PER CURIAM.

Eric Anthony Mongan pleaded guilty to conspiracy to distribute controlled
substances, in violation of 21 U.S.C. 8§ 841(a)(1), 841(b)(1)(A), 841(b)(1)(D), and
846. He had two prior lowa convictions for possession with intent to distribute
marijuana, in violation of lowa Code § 124.401(1)(d). The presentence report thus
recommended that Mongan be sentenced as a career offender under the U.S.

Appellate Case: 21-3497  Page: 1  Date Filed: 06/21/2022 Entry ID: 516@34pNpIX R
APP. p. 066



Sentencing Guidelines, concluding that his lowa offenses constituted “controlled
substance offenses.” See U.S.S.G. § 4B1.1(a) (defendant is a career offender if,
among other requirements, he has “at least two prior felony convictions of either a
crime of violence or a controlled substance offense”); U.S.S.G. § 4B1.1(b) (career
offenders subject to greater offense levels and to category VI for their criminal
history). Over Mongan’s objection, the district court sentenced Mongan as a career
offender and imposed a 216-month term of imprisonment.

Mongan argues that his lowa marijuana offenses are not “controlled substance
offenses” because the lowa statute under which he was convicted defined marijuana
to include hemp and the statute has since been amended to remove hemp from the
definition. See U.S.S.G. § 4B1.2(b) (defining “controlled substance offense” to
include an offense under “state law, punishable by imprisonment for a term exceeding
one year, that prohibits” possession with intent to distribute a controlled substance).
We recently held in United States v. Jackson that “uncontested prior marijuana
convictions under the hemp-inclusive version of lowa Code 8§ 124.401(1)(d)
categorically qualif[y] as controlled substance offenses for the career offender
enhancement.” No. 20-3684, 2022 WL 303231, at *1-2 (8th Cir. Feb. 2, 2022)
(unpublished) (per curiam), petition for cert. filed (U.S. June 9, 2022) (No. 21-8127);
see McNeill v. United States, 563 U.S. 816, 822 (2011) (rejecting the defendant’s
argument that the Court consider “current state law to define a previous offense”);
United States v. Santillan, 944 F.3d 731, 733 (8th Cir. 2019) (“[A] prior conviction
qualifies as a ‘felony drug offense’ if it was punishable as a felony at the time of
conviction.”). Although Jackson is not precedential, see 8th Cir. R. 32.1A, we find
its reasoning persuasive, and so we adopt it here.

The judgment is affirmed.

Appellate Case: 21-3497 Page: 2  Date Filed: 06/21/2022 Entry ID: 5169175
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT SENT TO CLIENT

Jun 21 2022
by: kelly jensen

No: 21-3497

United States of America
Plaintiff - Appellee
v.
Eric Anthony Mongan

Defendant - Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:21-cr-00018-RGE-1)

JUDGMENT

Before SMITH, Chief Judge, WOLLMAN, and SHEPHERD, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

June 21, 2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-3497 Page: 1  Date Filed: 06/21/2022 Entry ID: 5169178
PPENDIX S

APP. p. 068


kelly_jensen
Sent to Client


Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.

Appellate Case: 21-3497 Page: 1 Date Filed: 06/21/2022 Entry ID: 5169178
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

SENT TO CLIENT
No: 21-3497 Jul 22 2022

) ) by: kelly jensen
United States of America

Appellee
v.
Eric Anthony Mongan

Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:21-cr-00018-RGE-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.

July 22, 2022

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-3497 Page: 1  Date Filed: 07/22/2022 Entry ID: 5179809
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Case 4:20-cr-00054-SMR-HCA Document 81 Filed 06/09/21 Page 1 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V.
Mario Montell Rivers Case Number: 4:20-cr-00054-001

USM Number: 19588-030

N N N N N N N N

Mackenzi Jo Nash

Defendant’s Attorey

THE DEFENDANT:
dpleaded guilty to count(s) One of the Indictment filed on May 12, 2020.

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[ was found guilty on count(s)

after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18 U.S.C. §§ 922(g)(1). Felon in Possession of a Firearm 03/15/2020 One
924(a)(2)

[ See additional count(s) on page 2

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

[ Count(s) [is [Jare dismissed on the motion of the United States.

.. Itis ordered that the defendant must notify the United States Attorney for this district within 30 da?'s of any chax(lige of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.” If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

June 9, 2021
Date of Imposition of Judgment
,%\—T'\w M- - P ———
Signature of Judge

Stephanie M. Rose, U.S. District Judge

Name of Judge Title of Judge
June 9, 2021
Date
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Case 4:20-cr-00054-SMR-HCA Document 81 Filed 06/09/21 Page 2 of 7

AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 2 — Imprisonment

Judgment Page: 2 of 7
DEFENDANT: Mario Montell Rivers

CASE NUMBER: 4:20-cr-00054-001

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

70 months as to Count One of the Indictment filed on May 12, 2020.

8 The court makes the following recommendations to the Bureau of Prisons:

That the defendant be placed at FCI Sandstone or FCI Oxford if commensurate with his security and classification needs. The Court further recommends
that the defendant be made eligible to participate in GED classes and the 500-hour Residential Drug Abuse Treatment Program (RDAP). Additionally,
the Court recommends that the defendant be allowed to participate in vocational training in the areas of welding and auto mechanics.

The defendant is remanded to the custody of the United States Marshal.

[0 The defendant shall surrender to the United States Marshal for this district:
O at O am. [O pm. on
[0 as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[ before on

[0 as notified by the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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Case 4:20-cr-00054-SMR-HCA Document 81 Filed 06/09/21 Page 3 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case

vl Sheet 3 — Supervised Release

DEFENDANT: Mario Montell Rivers Judgment Page: 3 of 7
CASE NUMBER: 4:20-cr-00054-001

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :
Three years as to Count One of the Indictment filed on May 12, 2020.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[ The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

4. [J You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)
6. [0 You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. [0 You must participate in an approved program for domestic violence. (check if applicable)

badl bl

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.
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Case 4:20-cr-00054-SMR-HCA Document 81 Filed 06/09/21 Page 4 of 7
AO 245B (Rev. 09/19) Judgment in a Criminal Case
vl Sheet 3A — Supervised Release

DEFENDANT: Mario Montell Rivers Judgment Page: 4 of 7
CASE NUMBER: 4:20-cr-00054-001

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.  You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying

the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

hours of becoming aware of a change or expected change.

6.  You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7.  You must work full time (at least 30 hours per week) at a lawful type of employment. unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities). you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

el

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions. available at: www.uscourts.gov.

Defendant's Signature Date
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AO 245B (Rev. 09/19) Judgment in a Criminal Case
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DEFENDANT: Mario Montell Rivers Judgment Page: 5 of 7
CASE NUMBER: 4:20-cr-00054-001

SPECIAL CONDITIONS OF SUPERVISION

You must participate in a program of testing and/or treatment for substance abuse, as directed by the Probation Officer, until such time
as the defendant is released from the program by the Probation Office. At the direction of the probation office, you must receive a
substance abuse evaluation and participate in inpatient and/or outpatient treatment, as recommended. Participation may also include
compliance with a medication regimen. You will contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party payment. You must not use alcohol and/or other intoxicants during the course of supervision.

You will submit to a search of your person, property. residence, adjacent structures, office, vehicle, papers, computers (as defined in 18
U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, conducted by a U.S. Probation Officer.
Failure to submit to a search may be grounds for revocation. You must warn any other residents or occupants that the premises and/or
vehicle may be subject to searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when
reasonable suspicion exists that you have violated a condition of your release and/or that the area(s) or item(s) to be searched contain
evidence of this violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, including the U.S. Marshals Service.
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DEFENDANT: Mario Montell Rivers Judgment Page: 6 of 7
CASE NUMBER: 4:20-cr-00054-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

[0 Pursuant to 18 U.S.C. § 3573, upon the motion of the government, the Court hereby remits the defendant's Special Penalty
Assessment; the fee is waived and no payment is required.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment™**
TOTALS $ 100.00 $0.00 $ 0.00 $ 0.00 $ 0.00

[ The determination of restitution is deferred until

An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each pa%ee shall receive an approximately proportioned payment, unless specified otherwise in

the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $0.00 $0.00

[0 Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[ the interest requirement is waived for the [1 fine [J restitution.

[J the interest requirement forthe ~[] fine [J] restitution is modified as follows:

*Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.
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Judgment Page: 7 of 7
DEFENDANT: Mario Montell Rivers

CASE NUMBER: 4:20-cr-00054-001

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A M Lump sum payment of § 100.00 due immediately, balance due

[0 not later than , or
[/ inaccordance O ¢ @»gb @O Eor MF below: or

B [J Payment to begin immediately (may be combined with [ C, [OD.or []F below); or

C [ Paymentin equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment: or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [] Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F d Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344,
Des Moines, IA. 50306-9344.

While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan
consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this judgment im;ioses imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties. except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several
Case Number

Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

[0 The defendant shall pay the cost of prosecution.
[J The defendant shall pay the following court cost(s):

M The defendant shall forfeit the defendant’s interest in the following property to the United States:
a loaded Glock, Model 45, 9x19 caliber pistol (SN: 0872USMC) and a loaded Glock, Model 23 (Gen 4), .40 caliber pistol (SN:
RNF423), as further described in the Preliminary Order of Forfeiture filed on February 2, 2021.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (Sg penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ffor the Eighth Circuit

No. 21-2382

United States of America
Plaintiff - Appellee
V.
Mario Montell Rivers

Defendant - Appellant

Appeal from United States District Court
for the Southern District of Iowa - Central

Submitted: June 13, 2022
Filed: July 13, 2022
[Unpublished]

Before LOKEN, ARNOLD, and KELLY, Circuit Judges.

PER CURIAM.

Mario Rivers pleaded guilty to being a felon in possession of a firearm. See 18
U.S.C. §§ 922(g)(1), 924(a)(2). In calculating a recommended sentencing range for
Rivers's offense, a presentence investigation report determined his base offense level
was 22 in part because Rivers had previously been convicted of a "controlled
substance offense." See USSG § 2K2.1(a)(3). Rivers objected and argued that his

Appellate Case: 21-2382 Page:1  Date Filed: 07/13/2022 Entry ID: S14&pENDIX V
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2018 Iowa conviction for possessing marijuana with intent to deliver, see lowa Code
§ 124.401(1)(d), was not a "controlled substance offense" as the Sentencing
Guidelines define that term. The district court' rejected Rivers's argument and

sentenced him to seventy months in prison.

Rivers maintains on appeal that the district court erred when it deemed his lowa
conviction a controlled substance offense. The Guidelines define "controlled
substance offense" to include "an offense under federal or state law, punishable by
imprisonment for a term exceeding one year, that prohibits . . . the possession of a
controlled substance (or a counterfeit substance) with intent to manufacture, import,
export, distribute, or dispense." See USSG § 4B1.2(b); see also USSG § 2K2.1 app.
n. 1. Though at first blush it might seem obvious that possession of marijuana with
intent to deliver fits this definition hand in glove, Rivers contends that his prior
conviction "is categorically overbroad as a 'controlled substance offense,' because at
the time of his conviction, lowa law included hemp in its definition of marijuana,"
and Iowa has since amended its laws so that hemp is no longer criminalized. See lowa
Code § 124.401(6). So, Rivers explains, since it is possible that his prior conviction
stemmed only from his possession of hemp with intent to deliver, and lowa law no
longer criminalizes that activity, he has not been convicted of a controlled substance
offense.

Our court has already rejected Rivers's argument. See United States v. Jackson,
No. 20-3684, 2022 WL 303231, at *2 (8th Cir. Feb. 2, 2022) (unpublished per
curiam). In Jackson we explained that "we may not look to current state law to define
a previous offense," and so "prior marijuana convictions under the hemp-inclusive

version of [owa Code § 124.401(1)(d) categorically qualified as controlled substance

'The Honorable Stephanie M. Rose, then United States District Judge for the
Southern District of lowa, now Chief Judge, United States District Court for the
Southern District of Iowa.

-
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offenses." See id. Rivers invites us to reject Jackson and chart our own course since
Jackson 1s unpublished, and therefore does not control our panel. See United States
v. Jordan, 812 F.3d 1183, 1187 (8th Cir. 2016). But another panel of this court
recently adopted, in a published decision, the reasoning of Jackson. See United States
v. Bailey, No. 21-3231, 2022 WL 2124881, at *1-2 (8th Cir. June 14, 2022) (per
curiam). Our precedent therefore forecloses Rivers's argument.

Affirmed.
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UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT
No: 21-2382
SENT TO CLIENT
United States of Ameri
nited States of America Jul 13 2022
Plaintiff - Appellee by: kelly jensen

V.
Mario Montell Rivers

Defendant - Appellant

Appeal from U.S. District Court for the Southern District of lowa - Central
(4:20-cr-00054-SMR-1)

JUDGMENT

Before LOKEN, ARNOLD, and KELLY, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

July 13,2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-2382 Page: 1  Date Filed: 07/13/2022 Entry ID: 5176775
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Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.

Appellate Case: 21-2382 Page: 1 Date Filed: 07/13/2022 Entry ID: 5176775
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 21-2382 SENT TO CLIENT
Aug 08 2022
by: kelly jensen

United States of America

Appellee
V.
Mario Montell Rivers

Appellant

Appeal from U.S. District Court for the Southern District of Iowa - Central
(4:20-cr-00054-SMR-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.

August 08, 2022

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 21-2382 Page: 1  Date Filed: 08/08/2022 Entry ID: 5185152
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
(NOTE: For Amended Judgment, Identify Changes with Asterisks (*))

UNITED STATES DISTRICT COURT

Northern District of [owa

UNITED STATES OF AMERICA yJUDGMENT IN A CRIMINAL CASE
)
V. ) Case Number: 0862 5:21CR04049-001
)
AUSTIN ROCKWOOD ) USM Number: 50341-509

)

B ORIGINAL JUDGMENT Timothy Herschberger

D AMENDED JUDGMENT Defendant’s Attorney

Date of Most Recent Judgment:

THE DEFENDANT:
M plcaded guilty to count(s) 1 of the Indictment filed on June 22, 2021

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[] was found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18 U.S.C. §§ 922(g)(1) Possession of a Firearm by a Felon 02/11/2021 1
and 924(a)(2)

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984.

[J The defendant has been found not guilty on count(s)

[J Count(s) is/are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name, residence, or
mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States Attorney of material changes-is cq’of omic circumstances.

Leonard T. Strand i
Chief United States District Court Judge
Name and Title of Judge Signature of Judge

i 1. -
January 12,2022 {075 7/ L~
Date of Imposition of Judgment Date / I

Case 5:21-cr-04049-LTS-KEM Document 42 Filed 01/12/22 Page 1 of 7
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case

(NOTE: For Amended Judgment, Identify Changes with Asterisks (*})

Judgment — Page 2 of 7

DEFENDANT: AUSTIN ROCKWOOD
CASE NUMBER: 0862 5:21CR04049-001

O

PROBATION

The defendant is hereby sentenced to probation for a term of:

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total term of:

72 months on Count 1 of the Indictment. It is ordered that the term of imprisonment for the instant offense be served
consecutively to any term of imprisonment that may be imposed for the cases set forth in paragraph 25 of the presentence
report (Woodbury County, lIowa, Docket No. FECR103732), and paragraph 28 of the presentence report (Woodbury
County, Iowa, Docket No. FECR107572), pursuant to 18 U.S.C. § 3584.

The court makes the following recommendations to the Federal Bureau of Prisons:

It is recommended that the defendant be designated to the Federal Correctional Institution (FCI) in Oxford, Wisconsin,
or the Federal Correctional Institution (FCI) in Sandstone, Minnesota, commensurate with the defendant’s security and
custody classification needs.

The defendant is remanded to the custody of the United States Marshal.
The defendant must surrender to the United States Marshal for this district:
O a Oam. [Opm on

[0 as notified by the United States Marshal.

The defendant must surrender for service of sentence at the institution designated by the Federal Bureau of Prisons:

[ before 2 p.m. on
[ as notified by the United States Marshal.
[ as notified by the United States Probation or Pretrial Services Office.

RETURN

I have executed this judgment as follows:

at

Defendant delivered on to

, with a certified copy of this judgment.

UNITED STATES MARSHAL

By

DEPUTY UNITED STATES MARSHAL
Case 5:21-cr-04049-LTS-KEM Document 42 Filed 01/12/22 Page 2 of 7
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Judgment—Page 3 of 7
DEFENDANT: AUSTIN ROCKWOOD
CASE NUMBER: 0862 5:21CR04049-001
SUPERVISED RELEASE

B Upon release from imprisonment, the defendant will be on supervised release for a term of:
3 years on Count 1 of the Indictment.

MANDATORY CONDITIONS OF SUPERVISION

1)  The defendant must not commit another federal, state, or local crime.
2)  The defendant must not unlawfully possess a controlled substance.
3)  The defendant must refrain from any unlawful use of a controlled substance.
The defendant must submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests
thereafter, as determined by the court.
[0 The above drug testing condition is suspended, based on the court’s determination that the defendant poses a low risk of
future controlled substance abuse. (Check, if applicable.)
4) M The defendant must cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.)
] The defendant must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901,

et seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location
where the defendant resides, works, and/or is a student, and/or was convicted of a qualifying offense. (Check, if applicable.)

5)

6) [0 The defendant must participate in an approved program for domestic violence. (Check, if applicable.)

The defendant must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the
attached page.

Case 5:21-cr-04049-LTS-KEM Document 42 Filed 01/12/22 Page 3 of 7
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Judgment—Page 4 of _17

DEFENDANT: AUSTIN ROCKWOOD
CASE NUMBER: 0862 5:21CR04049-001

STANDARD CONDITIONS OF SUPERVISION

As part of the defendant’s supervision, the defendant must comply with the following standard conditions of supervision. These
conditions are imposed because they establish the basic expectations for the defendant’s behavior while on supervision and identify the
minimum tools needed by probation officers to keep informed, report to the court about, and bring about improvements in the defendant’s
conduct and condition.

1) The defendant must report to the probation office in the federal judicial district where the defendant is authorized to reside within
72 hours of the time the defendant was sentenced and/or released from imprisonment, unless the probation officer instructs the
defendant to report to a different probation office or within a different time frame.

2) After initially reporting to the probation office, the defendant will receive instructions from the court or the probation officer
about how and when the defendant must report to the probation officer, and the defendant must report to the probation officer as
instructed. The defendant must also appear in court as required.

3) The defendant must not knowingly leave the federal judicial district where the defendant is authorized to reside without first
getting permission from the court or the probation officer.

4) The defendant must answer truthfully the questions asked by the defendant’s probation officer.

5) The defendant must live at a place approved by the probation officer. If the defendant plans to change where the defendant lives
or anything about the defendant’s living arrangements (such as the people the defendant lives with), the defendant must notify
the probation officer at least 10 days before the change. If notifying the probation officer in advance is not possible due to
unanticipated circumstances, the defendant must notify the probation officer within 72 hours of becoming aware of a change or
expected change.

6) The defendant must allow the probation officer to visit the defendant at any time at the defendant’s home or elsewhere, and the
defendant must permit the probation officer to take any items prohibited by the conditions of the defendant’s supervision that he
or she observes in plain view.

7) The defendant must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer
excuses the defendant from doing so. If the defendant does not have full-time employment, the defendant must try to find full-
time employment, unless the probation officer excuses the defendant from doing so. If the defendant plans to change where the
defendant works or anything about the defendant’s work (such as the defendant’s position or the defendant’s job responsibilities),
the defendant must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, the defendant must notify the probation officer within 72
hours of becoming aware of a change or expected change.

8) The defendant must not communicate or interact with someone the defendant knows is engaged in criminal activity. If the
defendant knows someone has been convicted of a felony, the defendant must not knowingly communicate or interact with that
person without first getting the permission of the probation officer.

9) If the defendant is arrested or questioned by a law enforcement officer, the defendant must notify the probation officer within 72
hours.

10) The defendant must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e.,
anything that was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as
nunchakus or tasers).

11) The defendant must not act or make any agreement with a law enforcement agency to act as a confidential human source or
informant without first getting the permission of the court.

12) As directed by the probation officer, the defendant must notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or characteristics and must permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

13) The defendant must follow the instructions of the probation officer related to the conditions of supervision.
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
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Judgment—Page 5 of 7

DEFENDANT: AUSTIN ROCKWOOD
CASE NUMBER: 0862 5:21CR04049-001

SPECIAL CONDITIONS OF SUPERVISION

The defendant must comply with the following special conditions as ordered by the Court and implemented by the United States Probation
Office:

1. The defendant must submit the defendant’s person, property, house, residence, vehicle, papers, computers [as
defined in 18 U.S.C. § 1030(e)(1)], other electronic communications or data storage devices or media, or office,
to a search conducted by a United States Probation Officer. Failure to submit to a search may be grounds for
revocation of release. The defendant must warn any other occupants that the premises may be subject to
searches pursuant to this condition. The United States Probation Office may conduct a search under this
condition only when reasonable suspicion exists that the defendant has violated a condition of supervision and
that the areas to be searched contain evidence of this violation. Any search must be conducted at a reasonable
time and in a reasonable manner.

2. The defendant must participate in a substance abuse evaluation. The defendant must complete any
recommended treatment program, which may include a cognitive behavioral group, and follow the rules and
regulations of the treatment program. The defendant must participate in a program of testing for substance
abuse, The defendant must not attempt to obstruct or tamper with the testing methods.

3. The defendant must not use or possess alcohol. The defendant is prohibited from entering any establishment
that holds itself out to the public to be a bar or tavern without the prior permission of the United States
Probation Office.

4. The defendant must participate in an evaluation for anger management and/or domestic violence. The
defendant must complete any recommended treatment program, and follow the rules and regulations of the
treatment program.

S. If not employed at a lawful type of employment as deemed appropriate by the United States Probation Office,
the defendant must participate in employment workshops and report, as directed, to the United States
Probation Office to provide verification of daily job search results or other employment related activities, In
the event the defendant fails to secure employment, participate in the employment workshops, or provide
verification of daily job search results, the defendant may be required to perform up to 20 hours of community
service per week until employed.

These conditions have been read to me. I fully understand the conditions and have been provided a copy of them. Upon a finding of a
violation of supervision, I understand the Court may: (1) revoke supervision; (2) extend the term of supervision; and/or (3) modify the
condition of supervision.

Defendant Date

United States Probation Officer/Designated Witness Date
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DEFENDANT: AUSTIN ROCKWOOD
CASE NUMBER: 0862 5:21CR04049-001

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment AVAA Assessment! JVTA Assessment? Fine Restitution
TOTALS $100 $0 $0 $0 $0
O The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40245C) will be entered

after such determination.
[ The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified
otherwise in the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal
victims must be paid before the United States is paid.

Name of Payee Total Loss® Restitution Ordered Priority or Percentage
TOTALS $ $

[ Restitution amount ordered pursuant to plea agreement $

[0 The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the

fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[J the interest requirement is waived forthe [J fine [J  restitution.

[J the interest requirement forthe [] fine [ restitution is modified as follows:

'Amy, Vicky, and Any Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.

2Justice for Victims of Trafficking Act of 2015, 18 U.S.C. § 3014.

3Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996.
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AO 245 B&C (Rev. 01/17) Judgment and Amended Judgment in a Criminal Case
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Judgment—Page 7 of 7

DEFENDANT: AUSTIN ROCKWOOD
CASE NUMBER: 0862 5:21CR04049-001

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A [ $ 100 due immediately;

O not later than ,or
O inaccordance with O ¢, O b, O E,or [ Fbelow;or

B [ Payment to begin immediately (may be combined with Oc¢ [Od bor [0 F below); or
[0 Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of

(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a
term of supervision; or

E [ Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F [J Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant will receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

The defendant must pay the cost of prosecution.

The defendant must pay the following court cost(s):

OO0

The defendant must forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.
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Anited States Court of Appeals
Ffor the Eighth Circuit

No. 22-1132

United States of America
Plaintiff - Appellee
V.
Austin Rockwood

Defendant - Appellant

Appeal from United States District Court
for the Northern District of lowa - Western

Submitted: September 19, 2022
Filed: October 3, 2022
[Unpublished]

Before SHEPHERD, KELLY, and GRASZ, Circuit Judges.

PER CURIAM.

Austin Rockwood pled guilty to possessing a firearm as a felon, and the
district court! sentenced him to 72 months imprisonment, followed by 3 years of

The Honorable Leonard T. Strand, Chief Judge, United States District Court
for the Northern District of lowa.
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supervised release. Rockwood appeals his sentence. Having jurisdiction under 28
U.S.C. § 1291, we affirm.

On appeal, Rockwood argues only that the district court erred in calculating
his base offense level under United States Sentencing Guidelines (USSG)
8§ 2K2.1(a)(4)(A). Specifically, Rockwood asserts that under the categorical
approach his prior lowa conviction for possession of marijuana with intent to
distribute, in violation of lowa Code 8§ 124.401(1)(d), cannot serve as a predicate
controlled substance offense for the purposes of USSG 8§ 2K2.1(a)(4) because, at the
time of his previous conviction, lowa law criminalized the possession of hemp,
which is broader than the definition of marijuana in the Controlled Substances Act
(CSA). “On appeal, we review de novo whether a prior conviction qualifiesasa. . .
controlled substance offense under the Guidelines.” United States v. Williams, 926
F.3d 966, 969 (8th Cir. 2019).

Rockwood concedes that his argument is identical to the argument this Court
rejected in United States v. Jackson, No. 20-3684, 2022 WL 303231, at *2 (8th Cir.
Feb. 2, 2022) (per curiam) (holding that the defendant’s *“uncontested prior
marijuana convictions under the hemp-inclusive version of lowa Code
8§ 124.401(1)(d) categorically qualified as controlled substance offenses” for his base
offense level calculation). During the pendency of Rockwood’s appeal, this Court
adopted Jackson’s reasoning by published opinion in United States v. Bailey, 37
F.4th 467, 469-470 (8th Cir. 2022).2 Accordingly, Rockwood’s argument is
foreclosed by the decision of the Bailey panel. See United States v. Anderson, 771
F.3d 1064, 1066 (8th Cir. 2014) (“[I]t is a cardinal rule in our circuit that one panel
is bound by the decision of a prior panel.” (alteration in original) (citation omitted)).

For the foregoing reasons, we affirm the judgment of the district court.

?In his brief, Rockwood likewise concedes that his argument is identical to the
argument raised in Bailey, though that case had not yet been decided. See
Appellant’s Br. ii n.1.

-2-
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UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT
SENT TO CLIENT
Oct 03 2022
No: 22-1132 by: kelly jensen

United States of America
Plaintiff - Appellee
v.
Austin Rockwood

Defendant - Appellant

Appeal from U.S. District Court for the Northern District of lowa - Western
(5:21-cr-04049-LTS-1)

JUDGMENT

Before SHEPHERD, KELLY, and GRASZ, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

October 03, 2022

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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Adopted April 15, 2015
Effective August 1, 2015

Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of
1964.

V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari

Where the decision of the court of appeals is adverse to the defendant in whole or in part, the
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant
requests that counsel file any of those petitions, counsel must file the petition if counsel
determines that there are reasonable grounds to believe that the petition would satisfy the
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a)
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per
curiam); 8th Cir. R. 35A.

If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the
defendant based upon counsel's determination that there are not reasonable grounds to do so,
counsel must so inform the court and must file a written motion to withdraw. The motion to
withdraw must be filed on or before the due date for a petition for rehearing, must certify that
counsel has advised the defendant of the procedures for filing pro se a timely petition for
rehearing, and must request an extension of time of 28 days within which to file pro se a petition
for rehearing. The motion also must certify that counsel has advised the defendant of the
procedures for filing pro se a timely petition for writ of certiorari.

If counsel declines to file a petition for writ of certiorari requested by the defendant based on

counsel's determination that there are not reasonable grounds to do so, counsel must so inform
the court and must file a written motion to withdraw. The motion must certify that counsel has
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.

A motion to withdraw must be accompanied by counsel's certification that a copy of the motion
was furnished to the defendant and to the United States.

Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California,
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for
rehearing en banc, and a timely petion for writ of certiorari.
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