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V.

William Reubart, Acting Warden;
Aaron Ford, Attorney General, State of Nevada,
Respondents.

Petitioner’s Application to Extend Time to File Petition for Writ
of Certiorari

Capital Case

To the Honorable Elena Kagan, as Circuit Justice for the United States Court
of Appeals for the Ninth Circuit:

Petitioner James Montell Chappell respectfully requests that the time to file
a Petition for Writ of Certiorari in this matter be extended for sixty (60) days, to
and including August 20, 2022. The Nevada Supreme Court issued its opinion on
December 30, 2021, attached as App. A. The Nevada Supreme Court denied a
timely petition for rehearing on March 24, 2022, attached as App. B. Petitioner’s
current due date for filing a Petition for Writ of Certiorari is June 21, 2022. See
Sup. Ct. R. 13.1, 13.3. Petitioner is filing this Application at least ten days before
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that date. See Sup. Ct. R. 13.15. This Court has jurisdiction under 28 U.S.C. §
1257(a).
BACKGROUND

Mr. Chappell was convicted of first-degree murder and sentenced to death for
a crime that occurred in 1985. See Chappell v. State, 114 Nev. 1403, 972 P.2d 838
(1998). On state post-conviction, Mr. Chappell’s death sentence was reversed.
Chappell v. State, case no. 43493 (April 7, 2006). After his second penalty trial, Mr.
Chappell was again sentenced to death and the Nevada Supreme Court affirmed
the judgment. Chappell v. State, case no. 49478, 2009 WL 3571279 (Nev. Oct. 20,
2009). In 2015, the Nevada Supreme Court affirmed the denial of Mr. Chappell’s
state post-conviction petition. Chappell v. State, case no. 61967, 2015 WL 3849122
(Nev. June 18, 2015).

The instant appeal comes to this Court from denial of Mr. Chappell’s most

recent state petition for post-conviction relief.
REASONS FOR GRANTING THE EXTENSION

The time for filing a Petition for Writ of Certiorari should be extended for
sixty days for the following reasons:

1. Brad D. Levenson, counsel of record for Petitioner has been unable to
complete the Petition for Writ of Certiorari, despite diligent efforts to do so, due to
his caseload and deadlines in other capital habeas matters. Specifically, since the
Nevada Supreme Court’s denial of rehearing, Mr. Levenson has been involved in a

federal capital evidentiary hearing in Williams v. Filson, USDC Case No. 2:98-cv-



00056-APG-VCF; and in litigation involving a multiple-defendant RICO capital
murder case in U.S.A. v. Yandell, USDC Case No. 2:19-cr-00107-KJM.

2. As a result of these obligations, Mr. Levenson has been unable to
complete the Petition for Writ of Certiorari and will not be able to dedicate
sufficient time to completing the Brief until after June 21, 2022, when the Petition
1s due. Granting the instant request for a sixty-day extension of time will allow Mr.
Levenson to complete the Petition for Writ of Certiorari no later than August 21,
2022.

3. This Court has consistently held that death is different: “[t]he taking of
life is irrevocable. It is in capital cases especially that the balance of conflicting
interests must be weighed most heavily in favor of the procedural safeguards of the
Bill of Rights.” Reid v. Covert, 354 U.S. 1, 45-46 (1957) (on rehearing) (Frankfurter,
J., concurring); see also Gregg v. Georgia, 428 U.S. 153, 188 (1976) (“the penalty of
death is different in kind from any other punishment imposed under our system of
criminal justice.”). Capital litigants should be given every reasonable opportunity to
bring their claims of constitutional error before the courts.

4. The Petition for Writ of Certiorari that Mr. Chappell intends to file
raises a substantial constitutional issue regarding whether a court assessing
Strickland prejudice can dismiss significant evidence of brain damage related to
fetal alcohol spectrum disorder (FASD) on the ground that FASD is a mere learning
disability. The Nevada Supreme Court’s decision on this matter is inconsistent with
at least one federal circuit opinion. See Williams v. Stirling, 914 F.3d 302 (4th Cir.
2019), cert. denied, 140 S. Ct. 105 (2019). See SCR 10(b).



5. This application for extension of time is not sought for the purposes of
delay or for any other improper purpose, but only to ensure that Mr. Chappell
receives competent representation in this matter.

DATED this 10th day of June, 2022.
Respectfully submitted,

Rene Valladares
Federal Public Defender of Nevada

/s/ Brad D. Levenson

Counsel of Record

Assistant Federal Public Defender
411 E. Bonneville, Ste. 250

Las Vegas, Nevada 89101

(702) 388-6577
Brad_Levenson@fd.org

Counsel for Petitioner



CERTIFICATE OF SERVICE
I hereby declare that on 10th day of June, 2022, I served Petitioner’s
Application for Extension of Time to File Petition for Writ of Certiorari on
Respondents by depositing an envelope containing the Application in the United

States mail, with first-class postage prepaid, addressed as follows:

Alexander Chen
Clark County Deputy District Attorney

200 Lewis Avenue
Las Vegas, NV 89101

/s/ Brad D. Levenson
Brad D. Levenson
Assistant Federal Public Defender
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