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QUESTIONS PRESENTED

This Court has long held attorney’s fees may be
awarded from a common fund or equitable fund based
either on the attorney’s fees reasonably incurred and
billed, see Trustees v. Greenough, 105 U.S. 527, 530-31,
537-38 (1882), or as a modest percentage of the fund,
see Central RR & Banking Co. v. Pettus, 113 U.S. 116,
128 (1885)(cutting fee award from 10% to 5%).

The Eleventh Circuit, however, requires district
courts to calculate common-fund fee awards only as a
percentage of the fund, mandating that they do so
using the 12-factor approach of Johnson v. Georgia
Highway Express, 488 F.2d 714 (5th Cir.1974), that
this Court has repudiated as too subjective to cabin
trial courts’ discretion or even “to permit meaningful
judicial review.” Perdue v. Kenny A. ex rel. Winn, 559
U.S. 542, 551-52 (2010).

The questions presented are:

1. Whether district courts may be required to use the
inherently subjective and effectively unreviewable
Johnson factors to determine common-fund fee awards
despite Perdue’s rejection of the Johnson-factors
approach.

2. Whether district courts may be required to
calculate common-fund attorney’s fees only as a
percentage of the fund, or may instead award fees
based on the attorney’s lodestar as is permitted by
Courts of Appeals other than the Eleventh Circuit and
the District of Columbia Circuit.

3. Whether the Court of Appeals may mandate that
district courts adopt a 25% “benchmark” for percent-of-
fund attorney’s fee awards.



11

PARTIES TO THE PROCEEDING

Petitioner Jenna Dickenson is a class member who
timely appeared through counsel and objected in the
District Court to the proposed class-action settlement,
attorney’s fees, and incentive award for the named
plaintiff. She was the Interested-Party Appellant
before the Court of Appeals.

Respondent Charles T. Johnson was the named
Plaintiff and sole class representative in the District
Court proceedings, and was Plaintiff-Appellee before
the Court of Appeals.

Respondent NPAS Solutions, LLC (“NPAS”) was the
Defendant in the District Court proceedings and was
Defendant-Appellee before the Court of Appeals.

LIST OF PROCEEDINGS

Charles T. Johnson v. NPAS Solutions, LLC, United
States District Court for the Southern District of
Florida, No. 9:17-cv-80393;

Charles T. Johnson v. NPAS Solutions, LLC,
Eleventh Circuit No. 18-12344;

Charles T. Johnson, Petitioner v. Jenna Dickenson,
Respondent, U.S. No. 22-389, petition for certiorari
filed October 21, 2022;

Jenna Dickenson, Applicant v. Charles T. Johnson,
et al., No. 22A343, application for extension of time to
petition for certiorari, filed October 21, 2022 (extension
granted to December 1, 2022).
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REPORTS OF THE OPINIONS BELOW

The decision of the Court of Appeals is published as
Johnson v. NPAS Solutions, LLC, 975 F.3d 1244 (11th
Cir.2020), and is reprinted at Pet.App. 34a-80a.

The Court of Appeals’ order denying rehearing,
along with a concurring opinion of Judge Newsom, and
dissenting opinion of Judge Jill Pryor joined by Judges
Wilson, Jordan, and Rosenbaum, is published as
Johnson v. NPAS Solutions, 43 F.4th 1138 (11th
Cir.2022), and 1s reprinted at Pet.App. 1a-33a.

The underlying decision of the District Court is un-
reported. It is reprinted at Pet.App. 81a-89a.

JURISDICTION

The decision and judgment of the United States
Court of Appeals for the Eleventh Circuit was entered
on September 17, 2020. Pet.App. 34a-80a.

The Court Appeals granted motions to extend the
time for filing petitions for rehearing and for rehearing
en banc, and timely rehearing petitions were filed on
October 22, 2020. The Court of Appeals issued a
published Order denying rehearing on August 3, 2022.
Pet.App. 1a-33a. The Court of Appeals’ mandate issued
on October 25, 2022.

On October 26, 2022, Justice Thomas granted
Dickenson an extension of time to December 1, 2022,
in which to file her petition for a writ of certiorari.

Jenna Dickenson, Applicant v. Charles T. Johnson, et
al., No. 22A343 (Oct. 26, 2022).

This Court has jurisdiction under 28 U.S.C. §1254(1)
to review, by writ of certiorari, the decision of the Court
of Appeals.



RULE INVOLVED

Federal Rule of Civil Procedure 23(h) governs the
award of attorney’s fees in class actions. It provides:

(h) Attorney’s Fees and Nontaxable
Costs. In a certified class action, the court may
award reasonable attorney’s fees and
nontaxable costs that are authorized by law or
by the parties’ agreement. The following
procedures apply:

(1) A claim for an award must be made
by motion under Rule 54(d)(2), subject to
the provisions of this subdivision (h), at a
time the court sets. Notice of the motion
must be served on all parties and, for
motions by class counsel, directed to class
members in a reasonable manner.

(2) A class member, or a party from
whom payment is sought, may object to the
motion.

(3) The court may hold a hearing and
must find the facts and state its legal
conclusions under Rule 52(a).

(4) The court may refer issues related to
the amount of the award to a special
master or a magistrate judge, as provided
in Rule 54(d)(2)(D).

Fed.R.Civ.P. 23(h).
STATEMENT OF THE CASE

This case was filed as a class action asserting claims
under the Telephone Consumer Protection Act
(“TCPA”). Pet.App. 104a (Complaint); Pet.App. 90a
(Amended Complaint). The District Court’s juris-



diction over a case asserting claims under the TCPA
was conferred by 28 U.S.C. §1331. See Mims v. Arrow
Financial Services, LLC, 565 U.S. 368, 371-72 (2012).

The TCPA prohibits unconsented phone calls placed
to cell phones using an automatic telephone dialing
system (“ATDS”) or using an artificial or prerecorded
voice. Section 227(b)(1)(A)@111)) makes it unlawful “to
make any call” to a cell phone “(other than a call made
for emergency purposes or made with the prior express
consent of the called party) using any automatic
telephone dialing system or an artificial or prerecorded

voice.” 47 U.S.C. §227(b)(1)(A)(i1).

The statute provides a private right of action and
imposes liability of $500 per violative call—trebled to
$1,500 per call for willful (i.e., knowing or reckless)
violators. See 47 U.S.C. §227(b)(3)(B) ($500 statutory
damages for each violation); 47 U.S.C. §227(b)(3)(C)
(permitting trebling, to $1,500 each for “willful”
violations). Johnson’s Amended Complaint asked for
“statutory damages pursuant to 47 U.S.C. §227(b)(3) in
an amount up to $1,500 per violation.” Pet.App.101a

155(c).

Johnson alleged that Defendant NPAS Solutions,
LLC (“NPAS”)violated the TCPA both by using an
ATDS to place calls to cell phones, and also by using
an artificial or prerecorded voice in those -calls.
Pet.App. 94a-95a 9923-25. He alleged that NPAS
called his own cellular phone number “on, among other
dates, February 27, 2017, March 3, 2017, March 7,
2017, and March 13, 2017,” and that NPAS’s “records
show additional calls made by it to Plaintiff’s cellular
telephone number with an [ATDS] or an artificial or
prerecorded voice, starting in January 2017.” Pet.App.
93a 9914-15 & n.6. The calls continued even after
Johnson asked NPAS to stop. Pet.App. 94a 9919-20.



Johnson sought to represent a class of persons who
received similar calls on their cell phones, and NPAS
itself conceded that 179,642 unique cellular telephone
numbers fall within the class definition. Pet.App. 37a
n.1, 40a, 84a. Assuming that 179,642 class members
received but one violative phone call apiece, TCPA
statutory damages at $500 to $1,500 per call ranged
from a low of $89,821,000 for negligent violations to
$269,463,000 if the violations were willful—which 1s to
say, reckless. As many class members doubtless
received multiple violative calls, just as Johnson did,
the class’s statutory damages might exceed a billion
dollars.

Named Plaintiff Charles T. Johnson nonetheless
agreed to settle and bar fellow class members’ claims
for just $1.432 million—which is less than two percent
of the lowest statutory damages figure that would have
been awarded had NPAS’s violations been proved to be
merely negligent, and each class member received but
one violative call. Assuming a class of 179,642, which
NPAS conceded, the $1.432 million settlement comes
to just $7.97 apiece. Johnson agreed to the settlement,
however, expecting to receive a bonus “service award”
or “incentive award” of $6,000 for acting as the class
representative who would compromise other class
members’ claims for less than $8 apiece.

Presenting nothing to indicate how many hours they
had worked on the case or what their hourly billing
rates might be, Johnson’s attorneys requested 30% of
the $1.432 million fund as attorney’s fees. The District
Court complied, awarding “Plaintiff’s attorneys’ fees in
the amount of 30 percent of the Settlement Fund,” and
directing that the Named Plaintiff “Charles T. Johnson
will receive $6,000 as acknowledgement of his role in
prosecuting this case on behalf of the Class Members.”
Pet.App. 86a (Final Order). The District Court pro-



vided no reasoned explanation for approving the
settlement, or for why 30% of the fund constituted a
reasonable fee award under the circumstances. See
Pet.App. 81a-89a (Final Order).

Class member Jenna Dickenson, who had appeared
through counsel and objected before the District Court,
appealed to the Eleventh Circuit, which held that
“service award” or “incentive award” payments to
representative plaintiffs are illegal under this Court’s
foundational common-fund decisions, 7Trustees v.
Greenough, 105 U.S. 527, 537-38 (1882), and Central
RR & Banking Co. v. Pettus, 113 U.S. 116, 122 (1885).
See Pet.App. 35a, 51a-62a, 69a.

The panel also held that the District Court’s rulings
approving the settlement and attorney’s fee award
provided insufficient explanations to permit
meaningful appellate review. Pet.App. 63a-69a.

But it rejected

Dickenson’s argument that the district court’s
fee award is unlawful because the Supreme
Court’s decision in Perdue v. Kenny A. ex rel.
Winn, 559 U.S. 542 (2010), overruled Camden
I Condo-minium Ass’n v. Dunkle, 946 F.2d 768
(11th Cir.1991), which instructs courts to
calculate a common-fund award as a
percentage of the fund using a 12-factor test.

Pet.App. 65a n.14. The Court of Appeals held that
“Camden I, therefore remains good law, and the
district court should apply it in the first instance on
remand.” Id.

The Eleventh Circuit accordingly remanded to the
District Court, to apply Camden I, which requires
district courts to calculate common-fund attorney’s
fees as a percentage of the fund rather than based on



the reasonable value of the services rendered, and
which mandates that the percentage be determined
using the twelve “Johnson factors” from Johnson v.
Georgia Highway Express, 488 F.2d 714 (5th Cir.1974).
See Camden I, 946 F.2d at 775; see also, e.g., In re
Equifax Inc. Customer Data Sec. Breach Litig., 999
F.3d 1247, 1278 (11th Cir.2021)(“The percentage
method requires a district court to consider a number
of relevant factors called the Johnson factors in order
to determine if the requested percentage is
reasonable.”); In re Home Depot Inc., 931 F.3d 1065,
1090 (11th Cir.2019)(citing Camden I. “With the
percentage method, courts use the Johnson factors to
help determine what percentage of the fund to award
to counsel.”); Waters v. International Precious Metals
Corp., 190 F.3d 1291, 1294 & n.5 (11th Cir.1999)
(noting Camden I's requirement that district courts
use “the factors set forth in Johnson” to determine
percent-of-fund fee awards).

Both Johnson and Dickenson filed petitions for
rehearing, with Johnson seeking en banc rehearing on
whether incentive awards are prohibited by this
Court’s decisions in Greenough and Pettus, and
Dickenson seeking en banc rehearing on whether the
Eleventh Circuit’s Camden I decision, mandating
percent-of-fund attorney’s fees based on the Johnson-
factor analysis violates this Court’s precedents—
including Perdue, which specifically repudiates the
Johnson factors.

The Eleventh Circuit denied rehearing on
September 17, 2022, over the dissent of Judge Jill
Pryor, joined by Judges Wilson, dJordon, and
Rosenbaum, who urged en banc rehearing on the
incentive-awards issue. Pet.App. 1a-33a.



On October 21, 2022, Johnson filed a petition for a
writ of certiorari, noting that both the Second Circuit
and the Ninth Circuit have rejected the Eleventh
Circuit’s conclusion that this Court’s decisions in
Greenough and Pettus preclude incentive awards
compensating named plaintiffs for personal service as
representative plaintiffs. See Johnson v. Dickenson,
No. 22-389 (Petition for Certiorari); compare Pet.App.
5la (“Supreme Court precedent prohibits incentive
awards”) with Hyland v. Navient Corp., 48 F.4th 110,
123-24 (2d Cir.2022)(rejecting that position), In re
Apple Inc. Device Performance Litig., 50 F.4th 769,
785-87 (9th Cir.2022)(same).

On October 26, 2022, Justice Thomas granted
Dickenson an extension of time to December 1, 2022,
in which to file her petition for a writ of certiorari.

Jenna Dickenson, Applicant v. Charles T. Johnson, et
al., No. 22A343 (Oct. 26, 2022).

She now files this petition for certiorari seeking this
Court’s review of the Eleventh Circuit’s holding that
attorney’s fees must be determined as a percentage of
the common fund using the Johnson factors that this
Court repudiated in Perdue, 559 U.S. at 551-52.

REASONS FOR GRANTING THE WRIT

“Since the decisions in Trustees v. Greenough, 105
U.S. 527 (1882), and Central Railroad & Banking Co.
v. Pettus, 113 U.S. 116 (1885), this Court has
recognized consistently that a litigant or a lawyer who
recovers a common fund for the benefit of persons other
than himself or his client is entitled to a reasonable
attorney's fee from the fund as a whole.” Boeing Co. v.
Van Gemert, 444 U.S. 472, 478 (1980); accord, e.g., US
Airways, Inc. v. McCutchen, 569 U.S. 88, 104 (2013);
Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S.
240, 257-58 (1975). The leading decision emphasized



that “allowances of this kind, if made with moderation
and a jealous regard to the rights of those who are
interested in the fund, are not only admissible, but
agreeable to the principles of equity and justice.”
Greenough, 105 U.S. at 536-37.

This Court’s foundational common-fund precedents
have approved of awarding attorney’s fees from a
common-fund recovery calculated either on the basis of
a successful litigant’s counsel’s actual reasonable
billings, as in Greenough, 105 U.S. at 530-31, 537-38,
or as a modest percentage of the fund, as in Pettus, 113
U.S. at 128 (cutting an unreasonable 10% award to
5%).

This Court’s subsequent decisions defining the
“reasonable attorney’s fees” that may be awarded to
prevailing plaintiffs under fee-shifting statutes have,
moreover, held that courts are bound to apply a strong
presumption that the lawyers’ unenhanced lodestar—
calculated by multiplying hours reasonably expended
by the attorneys’ reasonable hourly rates—constitutes
the reasonable attorney’s fee award, sufficient to
attract and compensate competent counsel. See, e.g.,
Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 552-3
(2010); City of Burlington v. Dague, 505 U.S. 557, 562
(1992); Blum v. Stenson, 465 U.S. 886, 896-97 (1984).

Perdue, moreover, directly repudiates the twelve so-
called “Johnson factors,” that some lower courts have
used instead of the unenhanced lodestar to determine
“a reasonable attorney’s fee.”! Perdue, which involved

1 As this Court observed in Perdue, 559 U.S. at 551 n.4:

These factors were: “(1) the time and labor
required; (2) the novelty and difficulty of the
questions; (3) the skill requisite to perform the legal
service properly; (4) the preclusion of employment by



an attorney’s fee award in a contingent-fee class action
that had settled producing a consent decree but no
common fund, holds that “unlike the Johnson
approach, the lodestar calculation is ‘objective,” and
that it “thus cabins the discretion of trial judges,
permits meaningful judicial review, and produces
reasonably predictable results.” Perdue, 559 U.S. at
551-52.

The Eleventh Circuit’s approach to attorney’s fees in
common-fund cases does exactly the opposite. By
requiring district courts to award attorney’s fees as a
percentage of the common fund, rather than based on
the reasonable value of the services performed, and by
demanding that district courts determine common-
fund attorney’s fees using the expressly disfavored
Johnson factors, the Eleventh Circuit produces
“exactly the sort of unguided and freewheeling
choice—and the disparate results that come with it—
that [the Supreme] Court has sought to expunge” from
attorney’s fee determinations. Murphy v. Smith, 138
S.Ct. 784, 789-90 (2018). This Court’s intervention 1is

the attorney due to the acceptance of the case; (5) the
customary fee; (6) whether the fee is fixed or
contingent; (7) time limitations imposed by the client
or the circumstances; (8) the amount involved and the
results obtained; (9) the experience, reputation, and
ability of the attorneys; (10) the ‘undesirability’ of the
case; (11) the nature and length of the professional
relationship with the client; and (12) awards in
similar cases.”

Perdue, 559 U.S. at 551 n.4 (citation omitted); see also, e.g., In
re Equifax Inc. Customer Data Sec. Breach Litig., 999 F.3d
1247, 1278 n.22 (11th Cir.2021); Camden I Condo. Ass’n, Inc.
v. Dunkle, 946 F.2d 768, 772 (11th Cir.1991).
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needed to restore objectivity and fairness to Eleventh
Circuit law on common-fund attorney’s fees.

The Eleventh Circuit held in this case that the
District Court on remand must follow Camden I, see
Pet.App. 65 n.14, which requires district courts to
award common-fund attorney’s fees based not on the
actual value of the services rendered, or the amount
needed to attract and fairly compensate competent
counsel, but rather as percentage of the fund
determined using the twelve Johnson factors. See
Camden I, 946 F.2d at 775; see also, e.g., Equifax, 999
F.3d at 1278; Home Depot, 931 F.3d at 1090; Waters,
190 F.3d at 1294 & n.5.

Although this Court had already questioned the
Johnson factors’ utility in Pennsylvania v. Delaware
Valley Citizens’ Council for Clean Air, 478 U.S. 546,
562-63 (1986), the Camden I court ruled that “the
Johnson factors continue to be appropriately used in
evaluating, setting, and reviewing the percentage fee
awards in common fund cases,” Camden I, 946 F.2d at
775, a holding to which the Eleventh Circuit has
stubbornly adhered ever since.2

2 See, e.g., In re Equifax Inc. Customer Data Sec. Breach Litig.,
999 F.3d 1247, 1278 (11th Cir.2021)(“The percentage method
requires a district court to consider a number of relevant
factors called the Johnson factors in order to determine if the
requested percentage is reasonable.”); Waters v. International
Precious Metals Corp., 190 F.3d 1291, 1294-95 & n.5 (11th
Cir.1999)(district courts must set common-fund fee awards
“using the factors set forth in Johnson v. Georgia Highway
Express”); see also Amorin v. Taishan Gypsum Co., 861 F.App’x
730, 735—-36 (11th Cir.2021)(affirming 45% fee award based on
the district court’s Johnson factors analysis); Dikeman v.
Progressive Exp. Ins. Co., 312 F.App’x 168, 172 (11th Cir.2008)
(“Whether the district court uses the lodestar or the common-
fund method, the district court should apply the twelve factors
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Indeed, the Eleventh Circuit’s opinion in this case
expressly reaffirms Camden I's directive, “which
instructs courts to calculate a common-fund award as
a percentage of the fund using a 12-factor test.”
Pet.App. 65a n.14. The Eleventh Circuit holds once
again that Camden I “remains good law, and the
district court should apply it in the first instance on
remand.” Id.

But it is law that conflicts both with this Court’s
precedents, and with the law of other -circuits.
Attorney’s fees are a critical issue in class-action
litigation, and wuniform rules governing their
calculation are a matter of overriding national
1mportance.

L. Review is Needed Because the Eleventh
Circuit Insists that District Courts Apply
the Johnson Factors Despite this Court’s
Repudiation of that Approach as too
Subjective Either to Cabin District Judges’
Discretion or Even to Permit Meaningful
Appellate Review

This Court’s review is needed because the Eleventh
Circuit continues to require district courts to use the
Johnson factors to set attorney’s fees, despite this
Court’s holding in Perdue, 559 U.S. at 550-52, that the
Johnson approach is too subjective to guide district
judges’ discretion, or even to permit meaningful
appellate review. Despite this Court’s clear
repudiation of the Johnson factors, the Eleventh
Circuit continues to require their application—both in

listed in Johnson v. Georgia Highway Express ... to determine
the appropriate statutory fee or the percentage to be utilized.”).
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statutory fee-shifting cases,® and in common-fund
cases such as this.4

This Court’s disapproval of the Johnson factors in
Perdue could not have been clearer. The underlying
civil-rights claims were covered by a fee-shifting
statute authorizing a prevailing party to recover “a
reasonable attorney’s fee.” Perdue, 559 U.S. at 550.
Although the case had settled, Perdue focused on the
meaning of “a reasonable attorney’s fee.” It held that
awarding attorneys’ unenhanced lodestars ordinarily
is enough to attract and compensate capable counsel to
take meritorious cases. Id. at 552-53. It accordingly
directed lower courts to honor a “strong presumption
that the lodestar is sufficient” whenever courts are
empowered to award a reasonable attorney’s fee. Id. at
546, 552.

This Court specifically repudiated the alternative
approach of Johnson v. Georgia Highway Express, Inc.,
488 F.2d 714, 717-719 (5th Cir.1974), “which listed 12
factors that a court should consider in determining a
reasonable fee,” because it “gave very little actual

3 See, e.g., In re Horne, 876 F.3d 1076, 1084 (11th Cir.2017);
Walker v. Iron Sushi LLC, 752 F.App’x 910, 916 (11th Cir.
2018).

4 Pet.App. 65a n.14; see also, e.g., Equifax, 999 F.3d at 1278
(“The percentage method requires a district court to consider a
number of relevant factors called the Johnson factors in order
to determine if the requested percentage is reasonable.”);
Waters, 1294-95 & n.5 (courts must set common-fund fee
award “using the factors set forth in Johnson v. Georgia
Highway Express”); Dikeman, 312 F.App’x at 172 (“Whether
the district court uses the lodestar or the common-fund
method, the district court should apply the twelve factors
listed in Johnson v. Georgia Highway Express ... to determine
the appropriate statutory fee or the percentage to be utilized.”).
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guidance to district courts. Setting attorney’s fees by
reference to a series of sometimes subjective factors
placed unlimited discretion in trial judges and
produced disparate results.” Perdue, 559 U.S. at 550-
51 (quoting Pennsylvania v. Delaware Valley Citizens’
Council for Clean Air, 478 U.S. 546, 563 (1986)); cf.
Murphy, 138 S.Ct. at 789-90.

Most critically here, Perdue holds that “unlike the
Johnson approach, the lodestar calculation 1is
‘objective,” and that it “thus cabins the discretion of
trial judges, permits meaningful judicial review, and
produces reasonably predictable results.” Perdue, 559
U.S. at 551-52 (quoting Hensley v. Eckerhart, 461 U.S.
424, 433 (1983)). The <Johnson factors approach
employed by the Eleventh Circuit does none of those
things. See id. Rather, it engenders “exactly the sort of
unguided and freewheeling choice—and the disparate
results that come with it—that this Court has sought
to expunge” from attorney’s fee determinations.
Murphy, 138 S.Ct. at 790.

Even before Perdue—indeed, even before the
Camden I panel opinion required their use in common-
fund cases—the Eleventh Circuit had recognized: “The
Supreme Court seems to feel that the twelve factors
approach of Johnson creates a theoretical attorney’s
fee based on subjective evaluations.” Norman v.
Housing Authority, 836 F.2d 1292, 1299 (11th Cir.
1988) (citing Delaware Valley, 478 U.S. at 563). The
Camden I panel ought not to have adopted an already
discredited standard. After this Court’s repudiation in
Perdue the Eleventh Circuit’s <Johnson factors
methodology surely should have been jettisoned.

Yet the Eleventh Circuit’s opinion in this case
retains it, baselessly hypothesizing that Perdue does
not apply to common-fund fees:



14

As we recently explained, Perdue didn’t
abrogate Camden I. See Home Depot, 931 F.3d
at 1084-85 (stating that “[t]here is no question
that the Supreme Court precedents stretching
from Hensley to Perdue are specific to fee-
shifting statutes” and that “Supreme Court
precedent requiring the use of the lodestar
method in statutory fee-shifting cases does not
apply to common-fund cases”). Camden I
therefore remains good law, and the district
court should apply it in the first instance on
remand.

Pet.App. 65a n.14.

That distinction is unsupportable, and this Court
has never endorsed it. Perdue’s holding that the
Johnson factors are too subjective to “cabin[] the
discretion of trial judges” or to “permit[] meaningful
judicial review” of a fee award, 559 U.S. at 552, cannot
sensibly be limited strictly to awards under fee-
shifting statutes. If the Johnson factors do not provide
an objective and meaningfully reviewable standard for
awarding a reasonable fee, then they are equally
useless whether the fee is taken from an opposing
party under a fee-shifting statute, or from a common
fund belonging to absent class members. There is no
principled rationale for continuing to use the Johnson
factors to determine any fee award, common-fund or
otherwise.

This Court’s review thus is needed to firmly jettison
the Johnson factors, once and for all, from class-action
fee awards.
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11. Camden I's Requirement that Common-
Fund Attorney’s Fees be Calculated and
Awarded Only as A Percentage of the
Common Fund Conflicts with this Court’s
Decision in Greenough, and with the Law
of Other Circuits

Camden I's holding that common-fund attorney’s
fees must always be awarded as a percentage of the
fund also conflicts with this Court’s holding in
Greenough, which approved of a common-fund
attorney’s fee award based not on a percentage of the
fund, but rather on the attorney’s fees actually
incurred and paid. See Greenough, 105 U.S. at 530
(citing an itemized “statement of expenditures made by
Vose in the cause ... being for fees of solicitors and
counsel, costs of court, and sundry small incidental
items”); see also Trustees v. Greenough, [Oct. Term
1881 No. 601], Transcript of Record at 711-23, 770-78
(original) 228-32, 247-56 (print)(1881)(listing the
itemized expenditures).

This Court’s next decision on common-fund fee
awards permitted them also to be awarded as a modest
percentage of the fund. See Pettus, 113 U.S. at 128.
Pettus cut an attorney’s fee award from an
unreasonable 10% of the fund to just 5%. Id. But Pettus
did not overrule Greenough’s holding that common
fund fees may be awarded on the basis of the attorney’s
fees actually incurred and billed, rather than as a
percentage of the fund. And the Eleventh Circuit is not
entitled to do so. See Bosse v. Oklahoma, 137 S.Ct. 1, 2
(2016); Rodriguez de Quijas v. Shearson/Am. Express,
Inc., 490 U.S. 477, 484 (1989).

Camden I's holding has always rested on the false
premise that “every Supreme Court case addressing
the computation of a common fund fee award has
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determined such fees on a percentage of the fund
basis.” Camden I, 946 F.2d at 773. That is wrong:
Greenough itself involved itemized disbursements for
attorneys’ fees, and not a percent-of-fund fee award.
See Greenough, 105 U.S. at 530. Camden I also
presented Sprague v. Ticonic Nat’l Bank, 307 U.S. 161
(1939), and Boeing Co. v. Van Gemert, 444 U.S. 472
(1980), as Supreme Court decisions determining fees
as a percentage of the fund. See Camden I, 946 F.3d at
773. In truth, neither did.>

Only two circuits—the Eleventh Circuit and the
District of Columbia Circuit—have held, contrary to
this Court’s holding in Greenough, that attorneys’ fees
in common fund-cases must be awarded only as a
percent-of-the-fund. See Camden I, 946 F.2d at 774
(11th Cir.1991); Swedish Hospital Corp. v. Shalala, 1
F.3d 1261, 1265-71 (D.C. Cir.1993).

5 The record in Sprague reveals that the petitioner sought
reimbursement only for fees actually billed by, and paid to, the
lawyers. See Sprague v. Ticonic Nat’l Bank, 28 F.Supp. 229,
231 (D.Me. 1939), aff'd in relevant part and rev’d in part on
other grounds, 110 F.2d 174, 178 (1st Cir.1940)(“The decree of
the District Court is affirmed insofar as it allows the original
petition for reimbursement in the amount of $1,214.51.”). In
Boeing, moreover, this Court reaffirmed Greenough’s common-
fund doctrine without saying a word for percent-of-fund
awards, leaving the district court to apply lodestar
methodology on remand. See Van Gemert v. Boeing Co., 516
F.Supp. 412, 414 (S.D.N.Y. 1981)(employing lodestar
methodology rather than percent-of-fund to calculate
attorneys’ fees: “The starting point of every fee award ... must
be a calculation of the attorney[s’] services in terms of the time
[they have] expended on the case.”)(quoting City of Detroit v.
Grinnell, 495 F.2d 448, 470 (2d Cir.1974)).
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Other circuits have expressly rejected Camden I's
holding, and permit common-fund fee awards based on
attorneys’ lodestars. See, e.g., Goldberger v. Integrated
Resources, Inc., 209 F.3d 43, 50 (2d Cir.2000)(refusing
to follow “the District of Columbia and Eleventh
Circuits [which] mandate the exclusive use of the
percentage approach in common fund cases”); Gottlieb
v. Barry, 43 F.3d 474, 483 (10th Cir.1994)(rejecting
“two cited cases, Swedish Hosp. Corp. and Camden I
Condominium Ass’n, [as] the only two circuit decisions
explicitly rejecting the use of the lodestar method in
common fund -cases”); Florin v. Nationsbank of
Georgia, NA, 34 F.3d 560, 565-66 (7th Cir.1994)
(similarly rejecting Swedish Hospital and Camden I);
In re WPPSS Litig., 19 F.3d 1291, 1295 (9th Cir.1994)
(“Class Counsel urge us to follow the Eleventh Circuit’s
lead in mandating the use of the percentage method in
common fund cases. See Camden I ... Because the law
In our circuit 1s settled on this issue, we are not at
liberty to follow the Eleventh Circuit. We instead apply
the law of our circuit that the district court has
discretion to use either method in common fund
cases.”); Rawlings v. Prudential-Bache Properties, Inc.,
9 F.3d 513, 515-16 (6th Cir.1993)(also declining to
follow Camden I and Swedish Hospital).

A leading treatise on class actions summarizes:
“Eight of the 12 circuits—the First, Second, Third,
Fifth, Sixth, Eighth, Ninth, and Tenth—have explicitly
held that their district courts have discretion as to
whether to use a percentage or lodestar method.”
William B. Rubenstein, Newberg on Class Actions
§15:67, at 228 (5th ed. 2015). “T'wo of the 12 circuits—
the Eleventh and the District of Columbia—both
require district courts to use the percentage method.”
Id. (citing Camden I and Swedish Hospital).
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Yet the Eleventh Circuit in this case regards
Camden I as binding, against this Court’s contrary
authority, and in conflict with the law of the other
circuits. This Court’s review is needed to conform
Eleventh Circuit law with this Court’s decisions in
Greenough and Perdue, and to resolve a well-developed
and deeply entrenched conflict among the circuits.
This case presents an ideal vehicle to resolve that
conflict.

III. The Eleventh Circuit’s 25% Benchmark for
Common-Fund Fee Awards Has Been
Rejected by the Second Circuit and Far
Exceeds What this Court has Deemed
Permissible in Common-Fund Cases

Camden I also established “25%, as a ‘benchmark’
percentage fee award” for common-fund cases. Camden
I, 946 F.2d at 775; see Faught, 668 F.3d at 1243
(recognizing a “25% benchmark” and analyzing fee
award against “the 25% fee that this circuit has said is
the benchmark”). Only the Ninth Circuit has joined the
Eleventh Circuit in mandating a 25% “benchmark” fee
as “a per se equitable rule” when common-fund
attorney’s fees are awarded as a percentage of the
fund.® This places the Ninth and Eleventh Circuits in

6 Fritsch v. Swift Transp. Co., 899 F.3d 785, 796 (9th Cir.2018);
see, e.g., Stanger v. China Electric Motor, Inc., 812 F.3d 734,
738 (9th Cir.2016)(“The Ninth Circuit has set 25% of the fund
as a ‘benchmark’ award under the percentage-of-fund
method.”); In re Bluetooth Headset Prod. Liab. Litig., 654 F.3d
935, 942 (9th Cir.2011)(citing “25% of the fund as the
‘benchmark’ for a reasonable fee award” and requiring an
“adequate explanation in the record of any ‘special
circumstances’ justifying a departure” from the benchmark);
In re Coordinated Pretrial Proceedings, 109 F. 3d 602, 607 (9th
Cir.1997)(““the district court should take note that 25 percent
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square conflict with the Second Circuit which,
“disturbed by the essential notion of a benchmark,” has
rejected the 25% benchmark as “an all too tempting
substitute for searching assessment that should
properly be performed in each case.” Goldberger v.
Integrated Resources, Inc., 209 F.3d 43, 52 (2d
Cir.2000). “Starting an analysis with a benchmark
could easily lead to routine windfalls.” Id.

The 25% benchmark also is at odds with this Court’s
decisions finding far smaller percentage awards to be
excessive—and cutting them.

Pettus, for example, slashed a common-fund award from
ten percent to just five percent of the fund. The Court
“consider[ed] whether the sum allowed appellees was too
great. We think it was. The decree gave them an amount
equal to ten per cent.” Pettus, 113 U.S. at 128. “One-half
the sum allowed was, under all the circumstances,
sufficient.” Id.; see also Harrison v. Perea, 168 U.S. 311,
325 (1897)(approving reduction of a $5,000 fee award (or
about 14% of an equitable fund) to just 10% of the fund).

In United States v. Equitable Trust Co., 283 U.S. 738
(1931), this Court again rejected the notion that
counsel whose efforts secure a fund may receive more
than necessary to compensate them adequately for
their time. The Second Circuit already had rejected the
district court’s conclusion that counsel were entitled to
a quarter to a third of the fund, cutting the attorney’s
fee award to just $100,000 (about 15% of the fund) and
warning that “[t]he allowance is a payment for legal
services, not a speculative interest in a lawsuit.”
Barnett v. Equitable Trust Co., 34 F.2d 916, 919 (2d

has been a proper benchmark figure.”)(quoting Paul, Johnson,
Alston & Hunt v. Graulty, 886 F.2d 268, 270 (9th Cir.1989)).
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Cir.1929)(Learned Hand). The attorneys then
complained to this Court that “from a percentage
standpoint, the allowance of $100,000 is but slightly
over fifteen per cent,” and that “never yet have counsel
been cut down to such a low percentage in any
contested case taken upon a contingent basis.” Brief for
Respondents to Whom Allowances Were Made, United
States v. Equitable Trust, 283 U.S. 738, [Oct. Term
1929 No. 530], at 55-56 (filed April 16, 1930). But this
Court found even “the allowance of $100,000
unreasonably high, and that to bring it within the
standard of reasonableness it should be reduced to
$50,000,” which was about 71/2% of the fund. Equitable
Trust, 283 U.S. at 746.

The 25% benchmark mandated by the Ninth and
Eleventh Circuits is out of line with this Court’s
precedents, and places both of those circuits in direct
conflict with the Second Circuit—which rejects the
very notion of a benchmark. The conflict 1s well-
established and entrenched, and this case presents the
perfect opportunity to resolve it.

CONCLUSION

This Court should grant certiorari to determine the
standards properly applicable to common-fund
attorneys fee awards in class actions under Rule 23.
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