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QUESTION PRESENTED

Whether the federal government owes the Navajo
Nation an affirmative, judicially enforceable fiduciary
duty to assess and address the Navajo Nation’s need for
water from particular sources, in the absence of any
substantive source of law that expressly establishes
such a duty.
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Petitioners United States Department of the Inte-
rior; Deb Haaland, Secretary of the Interior; United
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district court and appellees in the court of appeals.
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In the Supreme Court of the United States

No.
DEPARTMENT OF THE INTERIOR, ET AL., PETITIONERS

.

NAVAJO NATION, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the Department
of the Interior, et al., respectfully petitions for a writ of
certiorari to review the judgment of the United States
Court of Appeals for the Ninth Circuit in this case.

OPINIONS BELOW

The amended opinion of the court of appeals (App.,
fra, 1a-35a) is reported at 26 F.4th 794. A prior opin-
ion of the court of appeals (App., infra, 66a-114a) is re-
ported at 876 F.3d 1144. The order of the district court
granting the government’s motion to dismiss (App., in-
fra, 115a-136a) is reported at 34 F. Supp. 3d 1019. The
order of the district court denying the Navajo Nation’s
motion for leave to file a third amended complaint
(App., infra, 54a-65a) is not published in the Federal
Supplement but is available at 2018 WL 6506957. The
order of the district court denying the Navajo Nation’s
renewed motion for leave to file a third amended

oy
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complaint (App., infra, 36a-53a) is not published in the
Federal Supplement but is available at 2019 WL
3997370.

JURISDICTION

The judgment of the court of appeals was entered on
February 17, 2022, and petitions for rehearing were de-
nied on the same date (App., infra, 1a-3a). On May 10,
2022, Justice Kagan extended the time within which to
file a petition for a writ of certiorari to and including
June 17, 2022. On June 8, 2022, Justice Kagan further
extended the time to and including July 15, 2022. The
jurisdiction of this Court is invoked under 28 U.S.C.
1254(1).

TREATY PROVISIONS INVOLVED

Pertinent treaty provisions are reproduced in an ap-
pendix to this petition. App., infra, 137a-149a.

STATEMENT
A. Factual And Legal Background

1. The Colorado River “rises in the mountains of
Colorado and flows generally in a southwesterly direc-
tion for about 1,300 miles through Colorado, Utah, and
Arizona and along the Arizona-Nevada and Arizona-
California boundaries, after which it passes into Mexico
and empties into the Mexican waters of the Gulf of Cal-
ifornia.” Arizona v. California, 373 U.S. 546, 552
(1963). “On its way to the sea it receives tributary wa-
ters from Wyoming, Colorado, Utah, Nevada, New
Mexico, and Arizona.” Ibid. Those tributaries include
the San Juan River, which originates in southwestern
Colorado and flows through northern New Mexico and
southeastern Utah; and the Little Colorado River,
which flows through eastern Arizona. See App., infra,
150a (map).
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The Navajo Nation is a federally recognized Indian
tribe. App., infra, 4a. In 1868, the Navajo Nation and
the United States signed a treaty that established a res-
ervation as the Navajo Nation’s “permanent home.”
Treaty Between the United States of America and the
Navajo Tribe of Indians (1868 Treaty) art. XIII, June 1,
1868, 15 Stat. 671; see 1868 Treaty art. II, 15 Stat. 668.
The Reservation was located in the eastern part of what
is now Arizona and the western part of what is now New
Mexico. See App., infra, 150a (map). Subsequent Acts
of Congress and Executive Orders expanded the Reser-
vation in various directions, including westward to the
mainstream of the Colorado River. See id. at 5a, 150a.

2. In 1921, Congress authorized the seven States in
the Colorado River Basin—Wyoming, Colorado, Utah,
Nevada, New Mexico, Arizona, and California—to ne-
gotiate and enter into a compact providing for an equi-
table apportionment of the waters of the Colorado River
and its tributaries. Act of Aug. 19, 1921, ch. 72, § 1, 42
Stat. 172. The resulting Colorado River Compact “di-
vide[d] the entire basin into two parts, the Upper Basin
and the Lower Basin, separated at a point on the [Colo-
rado River] in northern Arizona known as Lee Ferry.”
Arizona v. California, 373 U.S. at 557; see id. at 602
(map). The Compact apportioned to each basin
7,500,000 acre-feet of water per year from the “Colo-
rado River System.” Id. at 55T7.

“While these allocations quieted rivalries between
the Upper and Lower Basins, major differences be-
tween the States in the Lower Basin continued.” Ari-
zona v. California, 373 U.S. at 558. In 1928, Congress
enacted the Boulder Canyon Project Act (Project Act),
ch. 42, 45 Stat. 1057, which provided for the allocation
of the Lower Basin’s apportionment among Arizona,
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California, and Nevada. Arizona v. California, 373 U.S.
at 560-561. The Project Act authorized the construction
of Lake Mead, Hoover Dam, and other works on the
Colorado River—downstream from the Navajo Reser-
vation and the Grand Canyon—to facilitate diversion
and beneficial use of Colorado River water. 43 U.S.C.
617, 617c. The Act further authorized the Secretary of
the Interior to contract for the delivery of water stored
in Lake Mead, 43 U.S.C. 617d, and to use the dam and
reservoir for “irrigation and domestic uses and satisfac-
tion of present perfected rights,” 43 U.S.C. 617e.

In 1952, Arizona brought an original action in this
Court against California to obtain a declaration of its
water rights in the Lower Basin. Arizona v. California,
373 U.S. at 551. Nevada and other States later inter-
vened or were joined. Id. at 550-551 & n.3. The United
States also intervened, claiming reserved water rights
under the doctrine of Winters v. United States, 207 U.S.
564 (1908), which holds that the establishment of an In-
dian or other federal reservation, “by implication, re-
serves appurtenant water then unappropriated to the
extent needed to accomplish the purpose of the reser-
vation.” Cappaert v. United States, 426 U.S. 128, 139
(1976); see Arizona v. California, 373 U.S. at 551, 595-
596, 599-600.

The United States claimed Winters rights on behalf
of 25 Indian reservations in the Lower Basin, including
the Navajo Reservation. U.S. Proposed Findings of
Fact and Conclusions of Law at 51-125, Arizona v. Cal-
ifornia, supra (U.S. Proposed Findings). On behalf of
five of the reservations—namely, the Chemehuevi, Co-
copah, Yuma, Colorado River, and Fort Mohave
Reservations—the United States claimed Wainters
rights in the Colorado River mainstream. Arizona v.
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California, 373 U.S. at 595 & n.97. Each of those five
reservations is located on the Colorado River main-
stream south of Hoover Dam and Lake Mead, along a
stretch where the River forms the border between Ari-
zona and California. See U.S. Proposed Findings 64-84.

On behalf of the remaining reservations—including
the Navajo Reservation—the United States claimed
Wainters rights in tributaries of the Colorado River in
the Lower Basin rather than in the mainstream. U.S.
Proposed Findings 52-64, 84-125. As relevant here, the
United States identified “within that portion of the Nav-
ajo Indian Reservation situated in the Lower Colorado
River Basin 8,490 acres” that were suitable for “irriga-
tion from existing irrigation systems or extensions
thereof or additional systems.” Id. at 58. Those 8490
acres were located within 18 “areas of water use,” four
of which were “within, or partly within, the original
Treaty reservation.” U.S. Resp. to Navajo Mot. to In-
tervene at 17, Arizona v. California, supra (U.S.
Resp.). And because “all” 8490 acres were “within the
drainage area of the Little Colorado River,” U.S. Pro-
posed Findings 58, the United States claimed “the right
to divert water from sources within th[at] drainage
area” for irrigation of the Navajo Reservation, ud. at 61.

After proceedings before a Special Master, this
Court held that “Congress in the Project Act intended
to apportion only the mainstream,” Arizona v. Califor-
nia, 373 U.S. at 591—i.e., “the water to be delivered by
the upper States at Lee Ferry,” id. at 570, in northern
Arizona near the border with Utah. The Court thus de-
termined the allocation of mainstream waters among
California, Arizona, and Nevada, id. at 564-594, and the
Winters rights of the five Indian reservations in the
mainstream, id. at 595-601, but declined to adjudicate
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the claims of the reservations asserting Winters rights
in the tributaries, id. at 595.

The Court entered a decree in accordance with its
opinion. Arizona v. California, 376 U.S. 340 (1964).
The decree states that it “shall not affect * * * [t]he
rights or priorities, except as specific provision is made
herein, of any Indian Reservation * * * or other lands
of the United States.” Id. at 352-353; see Arizona v.
California, 547 U.S. 150, 166 (2006) (current consoli-
dated decree). The decree further states:

Any of the parties may apply at the foot of this de-
cree for its amendment or for further relief. The
Court retains jurisdiction of this suit for the purpose
of any order, direction, or modification of the decree,
or any supplementary decree, that may at any time
be deemed proper in relation to the subject matter
in controversy.

Arizona v. California, 547 U.S. at 166-167.

3. Today, with the addition of lands set aside by stat-
ute and Executive Order, the Navajo Reservation spans
over 17 million acres within the Lower and Upper Ba-
sins of the Colorado River in Arizona, New Mexico, and
Utah. D. Ct. Doc. 360-2, at 7 (Jan. 10, 2019). The main-
stream of the Colorado River flows along the Reserva-
tion’s northwestern border. See App., infra, 150a
(map). The San Juan River primarily flows along the
Reservation’s northern border, and a portion of the Lit-
tle Colorado River flows through the Reservation near
its southwestern border. See ibid. Although the United
States did not assert claims to the mainstream on behalf
of the Navajo Nation (and a number of other tribes)
when the Court adjudicated Lower Basin mainstream
rights in Arizona v. California, the United States has
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asserted rights on behalf of the Navajo Nation in the
tributaries in both the Lower and the Upper Basins.

Within the Lower Basin, the Navajo Nation’s rights
to divert water from the Little Colorado River drainage
area—which this Court in Arizona v. California did not
address—are the subject of an ongoing general stream
adjudication in Arizona state court. See App., infra, 76a
n.14; In re General Adjudication of All Rights to Use
Water in Little Colorado River Sys. & Source, No. 6417
(Ariz. Super. Ct.). The United States has claimed Win-
ters rights on behalf of the Navajo Nation in that adju-
dication. See, e.g., U.S. Second Am. Statement of
Claimant on Behalf of the Navajo Nation and Identified
Allotments at 5-6, In re General Adjudication, supra
(No. 6417) (July 30, 2019).

Within the Upper Basin, the Navajo Nation’s rights
to divert water from the San Juan River in New Mexico
(including rights for the federally funded Navajo Indian
Irrigation Project) have been resolved as part of a gen-
eral stream adjudication in New Mexico state court.
State Engineer v. United States, 425 P.3d 723, 727-728
(N.M. Ct. App. 2018). In that adjudication, the United
States claimed Wainters rights on behalf of the Navajo
Nation. See id. at 728. The United States, the Navajo
Nation, and New Mexico subsequently negotiated a set-
tlement agreement that was approved by Congress and
upheld in state court. See id. at 728, 738; Northwestern
New Mexico Rural Water Projects Act, Pub. L. No. 111-
11, Tit. X, Subtit. B, § 10701(a)(1), 123 Stat. 1396. In the
same Act that approved the settlement, Congress also
authorized over $900 million for the Navajo Gallup Wa-
ter Supply Project and other water projects for the
Navajo Reservation. § 10609, 123 Stat. 1395-1396.



8

Also within the Upper Basin, the Navajo Nation’s
rights to divert water from the San Juan River in Utah
are part of an ongoing general stream adjudication in
Utah state court. See In re General Determination of
Rights to the Use of Water, Both Surface and Under-
ground, Within the Drainage Area of the Colorado
River in San Juan, Grand, and Uinta Counties, Utah
and FExclusive of the Green River Drainage, No.
810704477 (Utah D. Ct.). The United States, the Navajo
Nation, and Utah have agreed to settle the Navajo Na-
tion’s Winters rights in Utah. In 2020, Congress ap-
proved the settlement and authorized $210 million for
Navajo water development projects in Utah. Consoli-
dated Appropriations Act, 2021, Pub. L. No. 116-260,
Div. FF, Tit. XI, § 1102(c) and (f), 134 Stat. 3226, 3230.
The settlement and funding are contingent on entry of
a final decree by the state court. § 1102(g), 134 Stat.
3231.

4. In addition to the Winters rights asserted (and
developed) on behalf of the Navajo Reservation in Col-
orado River tributaries, Congress has made provision
for a possible allocation of water to the Navajo Nation
in the Lower Basin by contract. In 1968, Congress au-
thorized the Central Arizona Project, 43 U.S.C. 1521(a),
which diverts water at Lake Havasu, downstream from
Lake Mead, to municipalities, irrigation districts, and
Indian tribes in central Arizona, south of the Navajo
Reservation. See D. Ct. Doc. 240-17, at ES-4 (Sept. 9,
2013) (map). In the Arizona Water Settlements Act,
Pub. L. No. 108-451, 118 Stat. 3478, Congress author-
ized use of Central Arizona Project water to help settle
disputes over Indian water rights. Tit. I, § 104(a)(1),
118 Stat. 3487. Although the project’s distribution
works are hundreds of miles downstream from the
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Navajo Reservation and incapable of delivering water
to the Navajo Reservation, the Act directs the Secre-
tary to “retain 6,411 acre-feet of water for use for a fu-
ture water rights settlement agreement approved by an
Act of Congress that settles the Navajo Nation’s claims
to water in Arizona.” § 104(a)(1)(B)@i), 118 Stat. 3487.
If, however, Congress does not approve such a settle-
ment “before December 31, 2030,” the 6411 acre-feet
will become available for other purposes. Id. at 3488.

B. Procedural History

1. In 2003, the Navajo Nation sued the federal peti-
tioners in this case in the United States Distriet Court
in Arizona, alleging that the government, while admin-
istering projects on the Colorado River, had failed to
consider or protect water rights the Navajo Nation as-
serted that it had in the mainstream, in violation of the
National Environmental Policy Act of 1969 (NEPA), 42
U.S.C. 4321 et seq., and trust obligations the Navajo Na-
tion asserted that the United States owed to the Navajo.
App., infra, 83a. Arizona, Nevada, Colorado, and vari-
ous local governmental entities intervened as defend-
ants. Ibid. The district court “stayed proceedings to
allow for settlement negotiations.” Ibid.

In 2013, after the district court lifted the stay, the
Navajo Nation twice amended its complaint. App., in-
fra, 84a. Its second amended complaint continued to al-
lege violations of NEPA and trust obligations it claimed
were owed by the United States. D. Ct. Doc. 281, at 26-
33 (Nov. 14, 2013). With respect to the latter, the com-
plaint asserted that the government had “failed to de-
termine the extent and quantity of the water rights of
the Navajo Nation to the waters of the Colorado River,
or otherwise determine the amount of water which the
Navajo Nation requires from the Lower Basin of the
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Colorado River to meet the needs of the Navajo Nation
and its members, thereby breaching the United States’
fiduciary obligation to the Navajo Nation.” Id. at 33.

The district court granted the government’s motion
to dismiss, concluding that the Navajo Nation lacked
Article IIT standing to bring its NEPA claims and that
the United States had not waived its sovereign immun-
ity to the breach-of-trust claim. App., infra, 115a-136a.
The court of appeals affirmed in part and reversed in
part. Id. at 66a-114a. The court agreed that the Navajo
Nation lacked Article III standing to bring its NEPA
claims, concluding that any impact the Secretary’s man-
agement of projects on the mainstream would have on
rights the Navajo Nation asserted in the mainstream or
its needs for water was too speculative. Id. at 84a-99a.
But the court held that the waiver of sovereign immun-
ity in Section 702 of the Administrative Procedure Act
(APA), 5 U.S.C. 702, covered the Navajo Nation’s
breach-of-trust claim. App., infra, 99a-111a. The court
of appeals remanded for the district court “to consider
fully the [Navajo] Nation’s breach of trust claim in the
first instance, after entertaining any request to amend
the claim more fully to flesh it out.” Id. at 111a.

2. Onremand, the Navajo Nation moved for leave to
file a third amended complaint, alleging a breach of
trust as well as violations of two treaties and an Execu-
tive Order. D. Ct. Doec. 335-2, at 48-53 (Apr. 13, 2018).
The Navajo Nation asserted that the government had
breached a fiduciary obligation to the Navajo Nation by
“obstructing” the Navajo Nation’s efforts to obtain a
“determination of its rights to the mainstream of the
Colorado River.” Id. at 51. And with respect to all of
its claims, the Navajo Nation sought an injunction com-
pelling the government to “determine the extent to



11

which the [Navajo] Nation requires water from the
mainstream of the Colorado River in the Lower Basin,”
to “develop a plan to secure the water needed,” and to
“manage the Colorado River in a manner that does not
interfere with [such] plan.” Id. at 53.

The district court denied leave to amend. App., in-
fra, 54a-65a. The court held that the relief requested
would require a determination that the Navajo Nation
has water rights in the mainstream of the Colorado
River, id. at 60a, and it viewed such a determination as
falling within the jurisdiction that this Court had re-
tained in Arizona v. California, id. at 58a. The district
court therefore concluded that it lacked jurisdiction to
entertain the proposed claims. Id. at 56a.

The Navajo Nation thereafter moved to file a modi-
fied third amended complaint alleging a single cause of
action for breach of trust. D. Ct. Doc. 360-2, at 48-51.
In the modified complaint, the Navajo Nation acknowl-
edged that the “ongoing general stream adjudication”
of the Little Colorado River “may result in a declaration
of water rights to serve some lands of the Navajo Res-
ervation in Arizona.” Id. at 19. The Navajo Nation fur-
ther acknowledged that it “possesses quantified rights
to the use of water from the Upper Colorado River Ba-
sin in New Mexico.” Ibid. The Navajo Nation never-
theless alleged that the government breached its fiduci-
ary obligation to the Navajo Nation by “fail[ing] to ad-
dress the extent to which the Navajo Nation needs wa-
ter from the Colorado River to make its Arizona lands
productive.” Id. at 20; see id. at 50. The Navajo Nation
sought declaratory relief and an injunction compelling
the government to (1) “determine the extent to which
the Navajo Nation requires water from sources other
than the Little Colorado River to enable its Reservation
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to serve as a permanent homeland for the Navajo Na-
tion”; (2) “develop a plan to secure the water needed”;
(3) “exercise [the government’s] authorities, including
those for the management of the Colorado River, in a
manner that does not interfere with [such] plan”; and
(4) “analyze” the government’s “management deci-
sions” in light of such plan and “adopt appropriate mit-
igation measures to offset any adverse effects.” Id. at
52.

The district court again denied leave to amend. App.,
mfra, 37a-53a. The court reiterated that “[t]o the ex-
tent” the Navajo Nation “bases its claim on any Winters
rights in the mainstream of the Lower Colorado,”
“[s]uch a claim would have to be filed with the Supreme
Court,” given the Court’s retention of jurisdiction in Ar-
1zona v. California. Id. at 44a-45a. The district court
held, “in any event,” that “the enforceable trust duties
the Nation asserts are not inferable from the mere ex-
istence of implied water rights.” Id. at 46a. The court
explained that “tribes must point to a specific treaty,
agreement, executive order, statute, or regulation that
the government violated in order to bring a breach of
trust claim.” Id. at 41a. The court determined that the
Navajo Nation had failed to do so. Id. at 47a-52a. The
court therefore held that the Navajo Nation’s “amend-
ment would be futile,” id. at 52a, and dismissed the suit,
1d. at 37a.

3. The court of appeals reversed and remanded.
App., infra, 1la-35a.

The court of appeals held that the Navajo Nation’s
breach-of-trust claim does not fall within this Court’s
retained jurisdiction in Arizona v. California. App., in-
fra, 16a-21a. The court of appeals took the view that the
claim “does not seek a quantification of [the Navajo
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Nation’s] rights in the Colorado River,” id. at 17a, but
rather seeks “merely” “an injunction ordering the [gov-
ernment] to investigate the [Navajo] Nation’s needs for
water, to develop a plan to meet those needs, and to ex-
ercise its authority over the management of the Colo-
rado River consistent with that plan,” id. at 16a. For
similar reasons, the court held that the breach-of-trust
claim was “not barred by res judicata, despite the fed-
eral government’s representation of the [Navajo] Na-
tion in” Arizona v. California. Id. at 4a; see id. at 18a-
20a.

Turning to the merits of the breach-of-trust claim,
the court of appeals first held that it was “not bound”
by this Court’s decisions in cases such as United States
v. Mitchell, 445 U.S. 535 (1980), and Unaited States v.
Jicarilla Apache Nation, 564 U.S. 162 (2011), regarding
the standard for establishing a judicially enforceable
trust obligation. App., infra, 20a-24a. The court of ap-
peals deemed those decisions inapposite on the view
that they involved “suits brought for money damages”
rather than claims “for injunctive relief.” Id. at 23a.

The court of appeals then held that the Navajo Na-
tion had “successfully identified specific treaty, statu-
tory, and regulatory provisions that, taken together, an-
chor its breach of trust claim.” App., infra, 30a. The
court concluded that the Navajo Nation could “state a
cognizable claim,” id. at 33a, based on (1) “the implied
treaty rights recognized in Wanters, which in itself gives
the Tribe the right to proceed on a breach of trust claim
here”; (2) provisions in the 1868 Treaty that “recog-
nize[] the [Navajo] Nation’s right to farm Reservation
lands” and thus “give[] rise to an implied right to the
water necessary to do so”; (3) the Project Act “and other
statutes that grant the Secretary authority to exercise
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pervasive control over the Colorado River”; and
(4) agency “regulations and documents” in which the
government has “undertaken to protect Indian Trust
Assets,” id. at 30a-31a. The court stated that it was not
deciding “whether the [Navajo] Nation’s Winters rights
include rights to the mainstream of the Colorado River
or to any other specific water sources,” but rather was
“hold[ing] only that the [Navajo] Nation may properly
base its breach of trust claim on water rights derived
from its treaties with the United States under Winters,
and so may amend its complaint to so allege.” Id. at 33a.

Judge Lee concurred, expressing the view that the
Navajo Nation’s proposed injunctive relief does not im-
plicate this Court’s retained jurisdiction in Arizona v.
California. App., infra, 34a-35a.

REASONS FOR GRANTING THE PETITION

In a series of decisions, this Court has made clear
that an Indian tribe cannot sue to enforce an asserted
trust obligation against the United States unless the
tribe can “identify a specific, applicable, trust-creating
statute or regulation that the Government violated.”
United States v. Jicarilla Apache Nation, 564 U.S. 162,
177 (2011) (quoting United States v. Navajo Nation, 556
U.S. 287, 302 (2009) (Navajo II)). The court of appeals
in this case held that it was “not bound by those deci-
sions” in determining whether the government owes the
Navajo Nation a judicially enforceable duty to assess
and address the Navajo Nation’s need for water from
particular sources. App., infra, 23a. The court then
purported to infer such a duty from the Winters doc-
trine and other sources. Id. at 24a-31a; see Winters v.
Unated States, 207 U.S. 564 (1908).

The court of appeals erred in deeming this Court’s
decisions “not apposite,” App., infra, 21a, and in finding
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the existence of a judicially enforceable duty. Nothing
in the supposed sources the court of appeals cited im-
poses any specific and affirmative duties on the federal
government on behalf of the Navajo Nation with respect
to the water of the Colorado River or the basin more
generally, much less a duty to conduct the sort of broad-
ranging inquiry the Navajo Nation seeks.

The court of appeals’ decision conflicts with this
Court’s precedents and with decisions of other courts of
appeals. And if allowed to stand, the decision below will
undermine Congress’s role in “implement[ing] national
policy respecting the Indian tribes,” Jicarilla, 564 U.S.
at 178, while imposing a regime of general judicial over-
sight of the United States’ relationship with Indian
tribes. This Court has previously granted certiorari to
review decisions imposing judicially enforceable Indian
trust obligations on the United States. See id. at 169;
Navajo 11,556 U.S. at 293; United States v. Navajo Na-
tion, 537 U.S. 488, 502 (2003) (Navajo I); United States
v. White Mountain Apache Tribe, 537 U.S. 465, 471
(2003); United States v. Mitchell, 463 U.S. 206, 213, 211
(1983) (M1tchell I11); United States v. Mitchell, 445 U.S.
535, 528 (1980) (Mitchell I). The Court should follow
the same course here.*

A. The Court Of Appeals’ Decision Conflicts With This
Court’s Precedents

The court of appeals in this case held that the federal
government owes the Navajo Nation a judicially en-
forceable fiduciary duty to assess and address the

* The States and all but one of the other parties that intervened
below have also filed a petition for a writ of certiorari to review the
court of appeals’ decision in this case. 21-1484 Pet. The government
is filing a separate response to that petition.
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Navajo Nation’s need for water “from sources other
than the Little Colorado River”—meaning, essentially,
water from the Colorado River mainstream. D. Ct. Doc.
360-2, at 52; see 1d. at 20 (asserting that “the Colorado
River * * * is the most obvious source of water to meet
the needs of the Navajo Nation for water that cannot be
met by the supplies available from the Little Colorado
River”); App., infra, 20a-33a. That holding is contrary
to this Court’s precedents.

1. The United States has a “general trust relation-
ship” with Indian tribes. Jicarilla, 564 U.S. at 165; see,
e.g., Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17
(1831). As this Court has long held, however, that gen-
eral trust relationship alone is not enough to establish
judicially enforceable duties. See Jicarilla, 564 U.S. at
173 (“The general relationship between the United
States and the Indian tribes is not comparable to a pri-
vate trust relationship.”) (citation omitted); Navajo I,
537 U.S. at 506 (explaining that the “‘general trust re-
lationship’” “alone is insufficient to support jurisdiction
under the Indian Tucker Act”) (citation omitted). Ra-
ther, for a duty to be judicially enforceable, a tribe first
“must identify a substantive source of law that estab-
lishes specific fiduciary or other duties.” Ibid. That
“substantive source of law” must be a “statutory or reg-
ulatory prescription[],” not merely a common-law prin-
ciple. Ibid. And the source must contain “specific, ap-
plicable, trust-creating” language—not language that
merely grants the government “‘control’ over Indian as-
sets.” Jicarilla, 564 U.S. at 177 (brackets and citation
omitted).

The Court in Jicarilla explained why a tribe must
point to a prescription of that kind. The federal govern-
ment is a “sovereign,” “not a private trustee.” Jicarilla,
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564 U.S. at 173-174. And “the organization and man-
agement of the [Indian trust relationship] is a sovereign
function subject to the plenary authority of Congress.”
Id. at 175. Accordingly, “[t]he trust obligations of the
United States to the Indian tribes are established and
governed by statute rather than the common law.” Id.
at 165. So unless a tribe can “identify a specifie, appli-
cable, trust-creating statute or regulation that the Gov-
ernment violated, neither the Government’s ‘control’
over Indian assets nor common-law trust principles
matter.” Id. at 177 (quoting Navajo 11, 556 U.S. at 302)
(brackets, ellipsis, and footnote omitted). “The Govern-
ment assumes Indian trust responsibilities only to the
extent it expressly accepts those responsibilities by
statute.” Ibid.

The court of appeals in this case held that it was “not
bound” by this Court’s decisions in Jicarilla and other
cases regarding what a tribe must show to establish a
judicially enforceable duty. App., infra, 23a. Charac-
terizing those decisions as merely “decisions con-
cern[ing] suits brought for money damages under the
Tucker Act, 28 U.S.C. § 1491, and the Indian Tucker
Act, 28 U.S.C. § 1505,” 1bid., the court deemed them
“not apposite,” id. at 21a, when a tribe instead seeks
“injunctive relief,” id. at 23a.

Jicarilla itself, however, involved a request for what
was essentially injunctive relief—namely, a request “to
compel the Government to produce [certain] withheld
documents.” 564 U.S. at 167. Although the underlying
suit in Jicarilla was one for “monetary damages for the
Government’s alleged mismanagement of funds held in
trust for the Tribe,” id. at 166, the only issue before the
Court was whether the government had a “duty to dis-
close” the withheld documents, id. at 183 (citation
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omitted). The court of appeals’ attempt to distinguish
Jicarilla (and the decisions on which Jicarilla relied)
therefore cannot be squared with Jicarilla’s holding—
which rejected the tribe’s claim on the ground that the
tribe had failed to point to a “specific, applicable, trust-
creating statute or regulation” that required the gov-
ernment to take the action the tribe sought. Id. at 184
(citation omitted); see ud. at 184-186.

Nor can the court of appeals’ attempt to distinguish
Jicarilla (and the decisions on which Jicarilla relied)
be squared with Jicarilla’s reasoning. As noted, the
Court in Jicarilla explained that a tribe must identify
the requisite trust-creating “‘statute or regulation’” be-
cause “[t]he Government assumes Indian trust respon-
sibilities only to the extent it expressly accepts those
responsibilities by statute.” 564 U.S. at 177 (citation
omitted). Thus, if a tribe cannot identify a “specific, ap-
plicable, trust-creating statute or regulation,” ibid. (ci-
tation omitted), there is no enforceable trust duty in the
first place—regardless of what relief the tribe is seek-
ing. Because this Court’s decisions in Jicarilla, Navajo
I, Navajo 11, and other tribal breach-of-trust cases ad-
dress that “threshold question,” Navajo 11, 556 U.S. at
293 (citation omitted), the court of appeals erred in
treating those decisions as “not apposite,” App., infra,
21a.

Indeed, it would be anomalous if the Navajo Nation
could obtain the relief it seeks in this case without iden-
tifying a specific, trust-creating prescription. What the
Navajo Nation seeks is an order compelling governmen-
tal action—the equivalent of mandamus. D. Ct. Doec.
360-2, at 52. That remedy is “normally limited to en-
forcement of a specific, unequivocal command”—i.e.,
“the ordering of a precise, definite act about which an
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official ha[s] no discretion whatever.” Norton v. South-
western Utah Wilderness Alliance, 542 U.S. 55, 63
(2004) (brackets, citations, ellipsis, and internal quota-
tion marks omitted); see also 5 U.S.C. 706(1) (APA suit
to “compel agency action unlawfully withheld or unrea-
sonably delayed”). If anything, that standard is more
stringent than the standard this Court has identified for
establishing a judicially enforceable duty in the first
place.

2. Under the standard set forth in this Court’s deci-
sions for establishing a judicially enforceable duty, the
Navajo Nation’s claim in this case cannot succeed. An
affirmative, judicially enforceable duty to assess and
address the Navajo Nation’s need for water from
“sources other than the Little Colorado River,” D. Ct.
Doc. 360-2, at 52, cannot be found in any of the authori-
ties that the court of appeals cited.

First, the court of appeals inferred a judicially en-
forceable duty from the Winters doctrine. App., infra,
25a-26a. But Winters merely “reserves” “right[s]” “by
implication,” Cappaert, 426 U.S. at 138; such rights are
not affirmative duties—Ilet alone duties that the govern-
ment has “expressly acceptled],” Jicarilla, 564 U.S. at
177. And here, the court of appeals explicitly declined
to decide whether the Navajo Nation even has Winters
rights “to the mainstream of the Colorado River or to
any other specific water sources.” App., infra, 33a.
Wanters itself therefore cannot be the basis for any duty
to “determine the extent to which the Navajo Nation re-
quires water from [those] sources.” D. Ct. Doe. 360-2,
at 52.

Second, the court of appeals inferred a judicially en-
forceable duty from the 1868 Treaty, which established
the original Navajo Reservation. App., infra, 26a-27a.
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Certain provisions of that treaty gave individual tribal
members the right to “tract[s] of land,” “seeds,” and
“agricultural implements” if they desired to take up
farming. 1868 Treaty arts. V, VII, 15 Stat. 668-669. But
those provisions contain no “specific” “trust-creating”
duty with respect to water—Ilet alone language bearing
any resemblance to the duty that the Navajo Nation as-
serts here. Jicarilla, 564 U.S. at 177 (citation omitted).
In any event, the 1868 Treaty governed only the Navajo
Nation’s original Reservation, which existed “within the
drainage area of the Little Colorado River” and was far
away from the mainstream of the Colorado River. U.S.
Proposed Findings 58; see p. 5, supra; App., infra, 150a
(map). The 1868 Treaty thus cannot be the basis for any
duty to address the Navajo Nation’s water needs from
“sources other than the Little Colorado River,” D. Ct.
Doec. 360-2, at 52—and in particular from the main-
stream of the Colorado River, on which the Navajo Na-
tion’s breach-of-trust claim is focused.

Third, the court of appeals inferred a judicially en-
forceable duty from what it described as the Secretary’s
“pervasive control” over the Colorado River main-
stream. App., infra, 29a. But this Court has held that
“[t]he Federal Government’s liability cannot be prem-
ised on control alone.” Navajo 11, 556 U.S. at 301; see
Jicarilla, 564 U.S. at 177 n.5 (rejecting reliance on “the
Government’s ‘managerial control’”) (citation omitted).
The court of appeals sought to distinguish that holding
on the ground that the Navajo Nation has also identified
a “specific duty-imposing treaty.” App., infra, 30a. But
as explained above, the 1868 Treaty contains no specific
language imposing the broad-ranging affirmative duty
the court of appeals announced.
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The Secretary’s control over the mainstream, more-
over, concerns the administration of federal projects
and water deliveries to fulfill the various purposes of the
projects and satisfy recognized rights in the main-
stream adjudicated in Arizona v. California. No such
rights were adjudicated for the Navajo Nation in that
case. And the statutes authorizing the federal projects
do not mention the Navajo Nation or the water rights of
any specific Indian tribe. See 43 U.S.C. 617d, 1521,
1524. This case therefore bears no resemblance to cases
in which a tribe, in alleging a breach of trust, has relied
on the Secretary’s control of assets that were conced-
edly held for the tribe’s benefit. Cf. White Mountain
Apache, 537 U.S. at 474-479. And even then, as just ex-
plained, control alone imposes no specific affirmative
duties cognizable in a breach-of-trust claim. Navajo 11,
556 U.S. at 301.

Fourth, the court of appeals found the existence of a
judicially enforceable duty to be supported by agency
documents it read to acknowledge a trust responsibility
to protect a tribe’s Winters rights. App., infra, 29a.
The only document cited by the court was a brief pas-
sage in the Final Environmental Impact Statement (F'i-
nal EIS) for the 2007 guidelines on administration of the
mainstream, which states that the Winters doctrine ap-
plies to the Navajo Reservation. Bureau of Reclama-
tion, Final Environmental Impact Statement: Colo-
rado River Interim Guidelines for Lower Basin Short-
ages and Coordinated Operations for Lake Powell and
Lake Mead 3-96 (Oct. 2007), https://www.usbr.gov/le/
region/programs/strategies/FEIS/Chp3.pdf. The Final
EIS, however, is not a “regulation,” Navajo 11, 556 U.S.
at 302, so it cannot be the source of any “regulatory
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prescription[]” establishing a judicially enforceable
duty here, id. at 296 (citation omitted).

In any event, the court of appeals’ reliance on the Fi-
nal EIS’s reference to the Winters doctrine was mis-
placed. As explained above, the United States is in fact
claiming Winters rights for agricultural, commercial,
municipal, domestic, and other uses in the Little Colo-
rado River basin in the ongoing general stream adjudi-
cation in state court. See p. 7, supra. Congress has also
approved settlements of the Navajo Nation’s water
rights in the San Juan River in both New Mexico and
Utah. See pp. 7-8, supra. To the extent the Navajo Na-
tion seeks water from the mainstream of the Colorado
River, the Final EIS states merely that the Navajo Na-
tion has “asserted” that it has “unquantified” water
rights in the mainstream and that “[ulnquantified water
rights of the Navajo Nation are considered an [Indian
Trust Asset].” Final EIS 3-96; see id. at 3-87 (describ-
ing “Indian Trust Assets” as “‘legal interests’ in ‘assets’
held in ‘trust’ by the federal government for federally
recognized Indian tribes or individual Indians”). Even
if such rights were found to exist in the mainstream, this
Court has held that a “‘bare trust’” is not enough to im-
pose “judicially enforceable fiduciary duties upon the
United States.” Navajo I, 537 U.S. at 504-505 (citation
omitted); see Mitchell I, 445 U.S. at 542-544 (holding
that a bare trust created by the General Allotment Act
did not create judicially enforceable duties).

In short, none of the sources addressed by the court
of appeals contains language establishing a specific, ju-
dicially enforceable duty under Jicarilla and this
Court’s other breach-of-trust decisions. The court of
appeals therefore erred in allowing the Navajo Nation’s
breach-of-trust claim to proceed.
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B. The Court Of Appeals’ Decision Conflicts With The
Decisions Of Other Circuits On An Important Question
Of Federal Law

1. The court of appeals’ decision in this case also
conflicts with the D.C. Circuit’s decision in £l Paso Nat-
wral Gas Co. v. United States, 750 F.3d 863 (2014), and
the Tenth Circuit’s decision in Flute v. United States,
808 F.3d 1234 (2015). Like this case, El Paso Natural
Gas involved a breach-of-trust claim brought by the
Navajo Nation seeking equitable relief. 750 F.3d at 869,
871, 895. After reviewing the principles set forth in this
Court’s decisions governing tribal breach-of-trust
claims, including Mitchell I and Navajo I, the D.C. Cir-
cuit held that those principles were “control[ling],”
“even though the claim” before it was “for equitable re-
lief (not money damages).” Id. at 895; see 1bid. (empha-
sizing that the D.C. Circuit had followed the same “ap-
proach in past cases”). The D.C. Circuit then held that
“the Tribe ha[d] failed to state a claim for relief because
the Tribe ha[d] not identified a substantive source of
law establishing specific fiduciary duties.” Id. at 892
(emphasis omitted); see Shoshone-Bannock Tribes v.
Reno, 56 F.3d 1476, 1482-1484 (D.C. Cir. 1995) (citing
Mitchell I and Maitchell I in support of holding that
tribe had no cause of action to compel federal officials
to state particular claims in water-rights adjudication).

Flute likewise involved a tribal breach-of-trust claim
seeking equitable relief—namely, “an order directing
the government to provide an accounting” of amounts
held in trust for payment of reparations. 808 F.3d at
1239; see id. at 1237. The plaintiffs in that case argued
that this Court’s decisions in cases such as Maitchell 1
and Navajo I were inapposite because they “involved
claims for damages, not claims for a trust accounting.”
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Id. at 1247. The Tenth Circuit rejected that argument.
Ibid. Tt explained that, “[i]n order for Plaintiffs to claim
any right to a trust accounting, there must first be a
trust.” Ibid. And the court understood this Court’s de-
cisions to “establish the guidelines by which [to] deter-
mine whether a statute or regulation creates a trust re-
lationship.” Ibid. The Tenth Circuit then upheld the
dismissal of the breach-of-trust claim because the plain-
tiffs had “failed to identify express statutory or regula-
tory language that imposes fiduciary duties on the gov-
ernment.” Id. at 1245 (capitalization and emphasis
omitted); see id. at 1237.

Unlike the D.C. and Tenth Circuits, the court of ap-
peals in this case held that it was “not bound” by this
Court’s decisions “concern[ing] suits brought for money
damages” because “this case involves a claim for injunc-
tive relief.” App., infra, 23a. That holding cannot be
squared with El Paso Natural Gas and Flute, which
found this Court’s decisions applicable to claims for eq-
uitable relief.

2. Even in the absence of a circuit conflict, this
Court has previously granted certiorari to review deci-
sions imposing judicially enforceable Indian trust obli-
gations on the United States. See Jicarilla, 564 U.S. at
169; Navajo 11, 556 U.S. at 293; Navajo I, 537 U.S. at
502; White Mountain Apache, 537 U.S. at 471; Mitchell
11, 463 U.S. at 211; Maitchell I, 445 U.S. at 528. When
untethered from any “specific, applicable, trust-
creating statute or regulation,” Jicarilla, 564 U.S. at
177 (citation omitted), such obligations raise significant
separation-of-powers concerns, and this case is no ex-
ception. Because “the organization and management of
the [Indian trust relationship] is a sovereign function
subject to the plenary authority of Congress,” id. at 175,
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Congress may choose “to structure [that] relationship
in different ways,” id. at 178. When, as here, a court
imposes a judicially enforceable trust obligation where
Congress has not “expressly accept[ed]” such an obliga-
tion, id. at 177, the court undermines Congress’s “sov-
ereign capacity to implement national policy respecting
the Indian tribes,” id. at 178.

The decision below also threatens significant practi-
cal consequences. The sources on which the court of ap-
peals relied are hardly unique to the Navajo Nation.
“Winters rights are necessarily implied in each treaty”
that establishes a reservation for a tribe, as well as in
statutes and Executive Orders that do so. App., infra,
14a. And the court of appeals at one point stated that
Wainters “in itself gives the Tribe the right to proceed
on a breach of trust claim here.” Id. at 30a. Thus, under
the decision below, any Winters right reserved for a
tribe could effectively become a source of affirmative
and potentially broad-ranging duties owed by the gov-
ernment. And that, in turn, would invite additional suits
against the government premised on those asserted du-
ties—imposing a regime of ongoing judicial oversight of
the United States’ relationship with Indian tribes and
reservations untethered to duties expressly accepted by
Congress.

The amorphous nature of those duties underscores
the need for this Court’s review. The court of appeals
used various formulations in referring to the fiduciary
duty that it found to exist, deseribing it at one point as
a duty to “ensure adequate water for the health and
safety of the Navajo Nation’s inhabitants in their per-
manent home reservation,” App., infra, 14a-15a; at an-
other point as a duty to “protect the [Navajo] Nation’s
Winters rights,” id. at 29a; and at yet another point as
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a “duty to protect and preserve the [Navajo] Nation’s
right to water,” id. at 31a. Those descriptions give little
guidance as to what the duty would entail and how a
court would determine whether the government has
satisfied it—further highlighting the problem with im-
posing Indian trust obligations without any basis in
“statute or regulation.” Jicarilla, 564 U.S. at 177 (cita-
tion omitted). Review of the court of appeals’ decision
imposing such obligations, and departing from this
Court’s precedents and the decisions of other courts of
appeals, is warranted.

CONCLUSION
The petition for a writ of certiorari should be granted.
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ORDER AND AMENDED OPINION

Before: RONALD M. GOULD, MARSHA S. BERZON, and
KENNETH K. LEE, Circuit Judges.

Order;

Opinion by Judge GOULD;
Concurrence by Judge LEE

ORDER

The opinion in the above-captioned matter filed on
April 28, 2021, and published at 996 F.3d 623, is amended
as follows:

At 996 F.3d at 629, delete <The BCPA also author-
ized construction of the Central Arizona Project (CAP),
which consists of an extensive canal system that diverts
water from Lake Havasu to municipalities, irrigation
districts, and Indian tribes in central Arizona. See 43
U.S.C. § 1521.>

At 996 F.3d at 641, replace <The BCPA requires the
United States and all Colorado River users to “observe
and be subject to and controlled by” the 1922 Compact,
which apportioned the Colorado River’s waters among
the Lower Basin states.> with <The BCPA, which re-
quires the United States and all Colorado River users to
“observe and be subject to and controlled by” the 1922
Compact, apportioned the Colorado River’s waters
among the Lower Basin states.>

The panel has voted to deny Intervenor-Appellees’
petition for rehearing en banc (Dkt. 61), and to deny
Defendant-Appellees’ petition for rehearing en banc
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(Dkt. 62). The full court has been advised of the peti-
tions for rehearing en banc and no judge has requested
a vote on whether to rehear either matter en banc.
Fed. R. App. P.35. The petitions for rehearing en bane
are DENIED. No future petitions will be entertained.

OPINION
GoUuLD, Circuit Judge:

In 2003, the Navajo Nation (the Nation) sued the De-
partment of the Interior (Interior), the Secretary of the
Interior (the Secretary), the Bureau of Reclamation,
and the Bureau of Indian Affairs (collectively, the Fed-
eral Appellees), bringing claims under the National
Environmental Policy Act (NEPA) and a breach of
trust claim for failure to consider the Nation’s as-yet-
undetermined water rights in managing the Colorado
River. Several parties, including Arizona, Nevada, and
various state water, irrigation, and agricultural districts
and authorities (collectively, the Intervenors), inter-
vened to protect their interests in the Colorado’s waters.
In a prior appeal, we held that while the Nation lacked
Article ITI standing to bring its NEPA claims, its breach
of trust claim was not barred by sovereign immunity,
and we remanded to the district court. Navajo Nation
v. Dep’t of Interior (Navajo I), 876 F.3d 1144, 1174 (9th
Cir. 2017). After re-considering the breach of trust
claim, the district court dismissed the Nation’s com-
plaint because of its view that any attempt to amend the
complaint was futile. The district court held that it
lacked jurisdiction to decide the claim because the Su-
preme Court reserved jurisdiction over allocation of
rights to the Colorado River in Arizona v. California
(Arizona I), 373 U.S. 546 (1963) (opinion); accord Ari-
zona v. California (1964 Decree), 376 U.S. 340, 353
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(1964) (decree). The district court also held that the
Nation did not identify a specific treaty, statute, or reg-
ulation that imposed an enforceable trust duty on the
federal government that could be vindicated in federal
court. The Nation appealed.

We conclude that the district court erred in dismiss-
ing the complaint because, in contrast to the district
court’s determination, the amendment was not futile.
Although the Supreme Court retained original jurisdic-
tion over water rights claims to the Colorado River in
Anrizona I, the Nation’s complaint does not seek a judi-
cial quantification of rights to the River, so we need not
decide whether the Supreme Court’s retained jurisdic-
tion is exclusive. And contrary to the Intervenors’ ar-
guments on appeal, the Nation’s claim is not barred by
res judicata, despite the federal government’s repre-
sentation of the Nation in Arizona I. Finally, the dis-
trict court erred in denying the Nation’s motion to
amend and in dismissing the Nation’s complaint, be-
cause the complaint properly stated a breach of trust
claim premised on the Nation’s treaties with the United
States and the Nation’s federally reserved Winters
rights, especially when considered along with the Fed-
eral Appellees’ pervasive control over the Colorado River.
We remand to the distriet court with instructions to per-
mit the Nation to amend its complaint.

I

The Nation is a federally recognized Indian tribe that
has signed two treaties with the United States. Inrat-
ifying the first treaty in 1849, the United States placed
the Navajo people “under the exclusive jurisdiction and
protection of the ... United States,” providing
“that they are now, and will forever remain, under the



ba

aforesaid jurisdiction and protection.” Treaty with the
Navaho, 1849 art. I (Sep. 9, 1849), 9 Stat. 974. The Nav-
ajo Reservation (the “Reservation”) was established as
the “permanent home” of the Nation by the 1868 Treaty
between the United States of America and the Navajo
Tribe of Indians, 1868 art. XIII (June 1, 1868), 15 Stat.
667 (1868 Treaty). The Reservation was later ex-
panded by executive orders and acts of Congress.

The Reservation sprawls across Arizona, New Mex-
ico, and Utah, and lies almost entirely within the drain-
age basin of the Colorado River. The Colorado River
flows along and defines a significant part of the Reser-
vation’s western border. Because much of the land in
the Colorado River drainage basin is arid, competition
for water from the Colorado River and its tributaries is
fierce.

To resolve disputes arising from water scarcity,
rights to the Colorado River’s waters are allocated
through a series of federal treaties, statutes, regula-
tions, and common law rulings; Supreme Court decrees;
and interstate compacts. Collectively, this legal re-
gime is known as the “Law of the River.”

A

The Law of the River begins with the 1922 Colorado
River Compact (1922 Compact), which split the Colo-
rado River water equally between two groups of states:
the “Upper Basin” states, consisting of Colorado, New
Mexico, Utah, and Wyoming, and the “Lower Basin”
states: Arizona, California, and Nevada. 1922 Com-
pact art. II, reprinted in 70 Cong. Rec. 324 (Dec. 10,
1928). Each group collectively received 7.5 million
acre-feet per year (mafy) of water. Id. art. III. The
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1922 Compact did not, however, apportion the 7.5 mafy
among the individual states in either the Upper or Lower
Basin. See id. art. VIII. Nor did it “affect[] the obliga-
tions of the United States of America to Indian tribes.”
Id. art. VII.

Six years later, Congress conditionally approved the
1922 Compact through the Boulder Canyon Project Act
(BCPA). 43 U.S.C. § 617 et seq. The BCPA allowed
Interior to construct the Hoover Dam and a reservoir at
Lake Mead. See id. § 617. It empowered the Secre-
tary to contract for the storage and delivery of water in
Lake Mead. See id. Finally, it authorized the Lower
Basin States to negotiate a second compact dividing
their 7.5 mafy share: 4.4 mafy to California, 2.8 to Ar-
izona, and 0.3 to Nevada. See 43 U.S.C. § 617c(a).

The 1922 Compact—including the second compact
apportionment—was to take effect once all three Lower
Basin states ratified it. See id. But Arizona, dis-
pleased with the Compact’s terms, failed to ratify it.
So the issue of how to share the Lower Basin States’ ap-
portionment went unresolved. See Arizona I, 373 U.S.
at 561-62. Nonetheless, because six of the seven Basin
states ratified the BCPA, the Secretary began contract-
ing for water with the Lower Basin states.! Id. at 562.

In 1952, still dissatisfied with its allotment, Arizona
sued California in the Supreme Court, invoking the
Court’s original jurisdiction. Id. at 550-51. Nevada

! The BCPA lowered the 1922 Compact’s ratification threshold:
six states would suffice for ratification as long as California was
among them and committed to a ceiling on its apportionment. See
43 U.S.C. § 617c(a).
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and other Basin States intervened, as did the United
States. Id. at 551.

In proceedings before a Special Master, the United
States asserted claims to various water sources in the
Colorado River Basin on behalf of twenty-five tribes.
But the United States only asserted claims to the Colo-
rado River mainstream on behalf of five tribes, and the
Nation was not among them. Instead, the United States
at that time limited the Nation’s claim to the Little Col-
orado River, one of the tributaries in the Colorado River
system. Nawvajo 1,876 F.3d at 1156 n.13. The Nation,
along with other tribes, sought the appointment of a
Special Assistant Attorney General to represent their
interests, but their request was denied. The Nation
also sought to intervene in proceedings before the Spe-
cial Master, but its motion to intervene was denied at
the United States’ urging. See Response of the United
States to the Motion on Behalf of the Navajo Tribe of
Indians for Leave to Intervene, Arizona I, 373 U.S. 546
(No. 8, Original).

The Supreme Court issued its decree in 1964. See
196}, Decree, 376 U.S.340. The Court excluded the Lit-
tle Colorado River—and therefore the Nation’s claim—
from the adjudication, along with other tributaries in the
river system. See id. art. VIII(B), 376 U.S. at 352-53.
It also affirmed the apportionment of the first 7.5 mafy
among the Lower Basin States as specified in the BCPA
and the accompanying second compact. Id. art. I1(B),
376 U.S. at 341-42. The Decree stated that in years
where there is less than 7.5 million acre-feet available in
the Lower Basin, Interior must first “provide[] for sat-
isfaction of present perfected rights in the order of their
priority dates without regard to state lines.” Id. art.
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II(B)(3), 376 U.S. at 342. Then, “after consultation
with the parties to major delivery contracts and such
representatives as the respective States may designate,
[the Secretary] may apportion the amount remaining
available for consumptive use in such manner as is con-
sistent with” the BCPA, the 1964 Decree, and other ap-
plicable federal statutes. Id.

The 1964 Decree also determined the Winters rights
of the five tribes for whom the federal government as-
serted federally reserved rights. See id. at 344-45.
Under the Winters doctrine, “when the Federal Govern-
ment withdraws its land from the public domain” for the
purpose of establishing an Indian reservation, “the Gov-
ernment, by implication, reserves appurtenant water
then unappropriated to the extent needed to accomplish
the purpose of the reservation.” Cappaert v. United
States, 426 U.S. 128, 138 (1976); see Winters v. United
States, 207 U.S. 564, 576 (1908).

Water is essential to life on earth, see Sandra Alters,
Biology: Understanding Life 39 (3d ed. 2000), and it is
particularly essential for healthy human societies.* Fur-
ther, beyond the general import of water for societies,

2 Tt is by no accident that many of the world’s ancient civilizations
were born in places such as the Tigris-Euphrates delta, and the val-
leys of the Nile, Indus, and Yellow Rivers. Pierre-Louis Viollet,
Water Engineering in Ancient Civilizations 9 (Forrest M. Holly
trans., 2017). The engineers of classical Rome built a vast network
of aqueducts that, at its peak, spanned over 250 miles in length.
During the Last Gothic War, King Vitiges led an army of Ostrogoths
to the gates of Rome itself. The invaders encircled the city and
blocked off the aqueducts, keenly aware that the Romans could not
survive a prolonged siege without access to water. See Peter J.
Aicher, Guide to the Aqueducts of Ancient Rome 6 (1995). In more
recent times, Israel, faced with a paucity of water, has developed
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in the specific case of the Navajo Nation, news reports
have indicated that the Nation’s shortage of water have
in part caused exacerbation of the risks from COVID-
19. Many homes on the Reservation lack running wa-
ter, making it difficult for tribal members to wash their
hands regularly. See lan Lovett et. al, Covid-19 Stalks
Large Families in Rural America, Wall St. J. (June 7,
2020), https:/www.wsj.com/articles/covid-19-households-
spread-coronavirus-families-navajo-california-second-
wave-11591553896. The Nation has as a result been
particularly affected by the current pandemic, with a
death rate significantly higher than that of many other
parts of the country. See id.?

In Winters, the United States, acting as trustee of
the Fort Belknap Tribe, sought to enjoin upstream di-
versions on Montana’s Milk River from interfering with
the Fort Belknap Reservation’s downstream diversions.
See Winters, 207 U.S. at 565.  Although the 1888 treaty
that established the Reservation made no express pro-
vision for tribal water rights to the Milk River, the
United States maintained that the water had been im-
pliedly reserved to fulfill the purpose of the reservation
as a “permanent home and abiding place” for the Fort

techniques for managing wastewater and pioneered desalinization
techniques. In 2011, Israel desalinated 296 million cubic meters
(MCM) of water out of sea water, and forty-five MCM out of brack-
ish water. Water Policy in Israel 5 (Nir Becker ed., 2013).

3 The vast majority of deaths on the Reservation due to COVID-
19 are among people aged sixty and older, including the hataatii, tra-
ditional medicine men and women entrusted with preserving the Na-
tion’s cultural heritage. Jack Healy, Tribal Elders Are Dying From
the Pandemic, Causing a Cultural Crisis for American Indians,
N.Y. Times (Jan. 12, 2021), https:/www.nytimes.com/2021/01/12/us/
tribal-elders-native-americans-coronavirus.html.
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Belknap Tribe. Id. The Court agreed, noting that
the Reservation lands “were arid, and, without irriga-
tion, were practically valueless.” Id. at 576. The Court
applied the Indian canons of construction, under which
ambiguities in agreements and treaties with tribes “will
be resolved from the standpoint of the Indians,” and
held that the Tribe was entitled to federally reserved
rights to the Milk River. [Id.; see id. at 576-717.

Winters set a “solid foundation” for later decisions
that reaffirmed the scope of Indian reserved water
rights. Robert T. Anderson, Indian Water Rights and
the Federal Trust Responsibility, 46 Nat. Res. J. 399,
414 (2006). Subsequent decisions have established
that these rights are determined by federal, not state
law. See 1 Cohen’s Handbook of Federal Indian Law
§ 19.03 (Nell Jessup Newton ed., 2019) (Cohen’s Hand-
book). Moreover, tribal water rights may trump water
rights of state users, even when those users have been
drawing from the water source for a longer time. See
1d.

In awarding five tribes federally reserved water
rights, the Arizona Court reaffirmed the Winters doc-
trine, noting that “most of the [reservation] lands were
of the desert kind—hot, scorching sands—and
water from the [Colorado] river would be essential to
the life of the Indian people and to the animals they
hunted and the crops they raised.” Arizona I, 373 U.S.
at 599. These five tribes received rights to water com-
mensurate with the “practically irrigable acreage”
within each tribe’s reservation. Id. at 600; see 1964, De-
cree art. II(D), 376 U.S. at 343-45. However, the Su-
preme Court declined to adjudicate the claims of the
twenty other tribes for whom the United States asserted
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claims—inecluding the Nation’s. Arizona I, 373 U.S. at
595 (“While the [Special] Master passed upon some of
these claims, he declined to reach others, particularly
those relating to tributaries. We approve his decision
as to which claims required adjudication . . . .”).

B

Federal Appellees, through Interior and its Secre-
tary, exercise pervasive control over the Colorado River
pursuant to the BCPA, the 1964 Decree, and other com-
ponents of the Law of the River. See id. at 593. The
Secretary has discretion to apportion shortfalls in years
of shortage, see id. at 593-94, and also has the authority
to determine whether there is a surplus or shortage of
water each year, see 1964 Decree, art. II(B)(2)-(3), 376
U.S. at 342.

In 1968, Congress enacted the Colorado River Basin
Project Act (the “Basin Act”), which requires Interior to
manage Lake Mead, Lake Powell, and related facilities
in coordination and under long-range operating criteria.
43 U.S.C. § 1552(a). Each year, Interior must deter-
mine whether there will be enough water to satisfy the
7.5 mafy budgeted among the Lower Basin states, and
whether and how much “surplus” water will be available.
See 73 Fed. Reg. 19,873, 19,875 (Apr. 11, 2008). In 2001
and 2007, Interior adopted “surplus” and “shortage”
guidelines to clarify how it determines whether a partic-
ular year was a “shortage” or “surplus” year. See 66
Fed. Reg. 7772 (Jan. 25, 2001); 73 Fed. Reg. 19,873 (Apr.
11, 2008).

Before adopting the shortage guidelines, the Secre-
tary published a draft environmental impact statement
(EIS) discussing Indian Trust Assets, which are defined
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as legal interests in assets held in trust by the federal
government for federally recognized tribes. See Final
Environmental I'mpact Statement, Colorado River In-
terim Guidelines for Lower Basin Shortages and Coor-
dinated Operations for Lake Powell and Lake Mead
(Shortage Guidelines FEIS) 3-87 (Oct. 2007). The EIS
acknowledges that under the Winters doctrine, the fed-
eral government impliedly “reserved water in an amount
necessary to fulfill the purposes of an Indian reserva-
tion” for the Navajo Reservation. Id. at 3-96. The
EIS also states that while “[t]he existence of a federally
reserved right for the Navajo Nation to mainstream
Colorado River has not been judicially determined at
this time[, ulnquantified water rights of the Navajo Na-
tion are considered an [Indian Trust Asset].” Id.

I1

The Nation filed a complaint against Federal Appel-
lees under the Administrative Procedure Act (APA),
5U.S.C. §§ 701-706, challenging the 2001 Surplus Guide-
lines. Nawvajo I,876 F.3d at 1159. The Nation alleged
that Federal Appellees violated the National Environ-
mental Policy Act (NEPA), 42 U.S.C. § 4321 et seq., and
breached its trust obligations based on the Federal Ap-
pellees’ management of the Colorado River without con-
sidering or meeting the Nation’s unquantified federal
reserved water rights and unmet water needs, Navajo
1,876 F.3d at 1159. Several parties—Arizona, Nevada,
and various state water, irrigation, and agricultural dis-
tricts and authorities (collectively, “Intervenors”)—
intervened to protect their interests in the Colorado’s
waters. Id. The district court dismissed the com-
plaint, holding that the Nation lacked standing to bring
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its NEPA claims and that its breach of trust claim was
barred by sovereign immunity.

On appeal, we agreed with the district court that the
Nation lacked standing to bring its NEPA claims but re-
versed and remanded 