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INTEREST OF AMICI CURIAE

Giffords Law Center to Prevent Gun Violence
(Giffords Law Center) is a non-profit policy organiza-
tion serving lawmakers, advocates, legal professionals,
gun violence survivors, and others who seek to reduce
gun violence and improve the safety of their communi-
ties.!

Founded in 1993 after a gun massacre at a San
Francisco law firm, the organization was renamed
Giffords Law Center in October 2017 after joining
forces with the gun-safety organization led by former
Congresswoman Gabrielle Giffords.

Today, through partnerships with gun violence re-
searchers, public health experts, and community or-
ganizations, Giffords Law Center researches, drafts,
and defends the laws, policies, and programs proven to
effectively reduce gun violence. Its attorneys track and
analyze firearm legislation, evaluate policy proposals
regarding gun-violence prevention, and participate in
litigation nationwide. The organization has provided
courts with amicus assistance in many important
cases involving guns and gun violence.

Brady Center to Prevent Gun Violence (Brady) is
the nation’s longest-standing non-partisan, non-profit

1 No party or counsel for a party authored this brief in whole
or in part. No party, counsel for a party, or person other than amici
curiae or their counsel made any monetary contribution intended
to fund the preparation or submission of this brief.



2

organization dedicated to reducing gun violence
through education, research, and legal advocacy.

Brady was founded in 1974, as the National Coun-
cil to Control Handguns (later, Handgun Control, Inc.
or “HCI”). Shortly after Jim “the Bear” Brady was shot
and partially paralyzed during an assassination at-
tempt against President Reagan in 1981, Sarah Brady,
his wife, began working with HCI. Through Jim and
Sarah Brady’s work with HCI, they led the fight to
pass the federal background check legislation ulti-
mately known as the “Brady Bill.” HCI was renamed
in their honor in 2000.

Today, Brady continues to uphold Jim and Sarah
Brady’s legacy by uniting people from coast to coast,
progressives and conservatives of every race, ethnicity,
and identity, to combat the epidemic of gun violence.
Brady works across Congress, courts, and communi-
ties, uniting gun owners and non-gun-owners alike, to
take action to prevent gun violence. Brady has a sub-
stantial interest in ensuring that the Constitution is
construed to protect Americans’ fundamental right to
live. Brady has filed numerous briefs as amicus curiae
in cases that implicate gun violence prevention.

Amici take no position on the constitutionality of
the challenged laws in this case. Amici file this brief
because the Court’s resolution of this challenge may
have consequences that reach beyond the two laws di-
rectly at issue. Online social media has become “inte-
gral to the fabric of our modern society and culture.”
Packingham v. North Carolina, 137 S. Ct. 1730, 1738
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(2017). Amici file this brief to highlight the increas-
ingly direct and troubling connection between the glo-
rification of hate and violence on social media and
hate-motivated mass shootings in the United States.?

V'S
v

INTRODUCTION AND
SUMMARY OF ARGUMENT

Recent events have made clear that the spread of
hate and promotion of violence online is connected to
death and tragedy in the real world.

The horror of mass shootings in the United States
has become a self-perpetuating cycle. Columbine, Vir-
ginia Tech, Tucson, Fort Hood, Santa Barbara, Aurora,
Sandy Hook, Charleston, San Bernardino, Orlando,
Sutherland Springs, Las Vegas, Parkland, Pittsburgh,
Thousand Oaks, El Paso, Dayton, Odessa, Boulder,
Buffalo, Uvalde, Highland Park, Nashville, Jackson-
ville, Lewiston—the list goes on.

The shooters responsible for these tragedies are
frequently isolated and deeply troubled young men.
Many were inspired to commit mass murder after be-
coming infatuated with previous mass shooters and
their extremist, racist, and misogynous ideologies,

% Giffords Law Center has previously filed a similar amicus
brief highlighting the connection between online hate speech and
real world gun violence in another case before this Court on social
media issues. See Brief of Giffords Law Center to Prevent Gun
Violence as Amicus Curiae, Gonzalez v. Google, 598 U.S. 617
(2023).
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which proliferate on various online social media plat-
forms. These shooters often sought to copy their prede-
cessors and—by publishing “manifestos” online and
sometimes even livestreaming their attacks—hoped to
inspire others to idolize and copy them. All too often
their hopes have been realized.

This brief examines the role of social media in
three recent hate-motivated mass shootings in the
United States. In some of these tragedies, the shooter
made direct online threats to targeted groups before
the attack, which remained visible on social media
even after the attack. In others, the shooter actively
participated in extremist online groups that have
thrived online for years without being taken down by
the websites hosting them. And, in one case, the
shooter livestreamed his attack, and mainstream so-
cial media sites subsequently promoted the video of
the attack alongside paid advertisements.

In each case, and in other shootings not discussed
in detail in this brief, the shooter’s online trail has been
widely shared and glorified across social media, fur-
ther perpetuating the cycle of hate and mass murder.

Across social media platforms, hate speech has
been tolerated, fostered, and even promoted. In a time
of increasing political strife, online hate speech pre-
sents a real-world threat to our democracy and to the
lives of every human being in America.

&
v
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ARGUMENT

I. There is an epidemic of online hate speech
and hate-motivated gun violence in the
United States.

Online hate speech and harassment is a major
problem in the United States. In a 2021 survey, 41% of
Americans reported that they had experienced online
harassment, and 27% reported that they had experi-
enced severe online harassment, meaning that they
had experienced sexual harassment, stalking, physical
threats, swatting, or doxing. Anti-Defamation League,
Online Hate and Harassment: The American Experi-
ence 2021 (May 3, 2022).2

Americans also reported disturbingly high levels
of online harassment and hate speech targeting their
race, ethnicity, religion, gender identity, sexual orien-
tation, or disability. Fifty-nine percent of African-
American respondents reported that they had been
targeted with race-based harassment online, while
57% of Muslim respondents reported online harass-
ment targeting their religion. Id. Perhaps most alarm-
ingly, of those who reported being threatened online,
only 14% said that the online platform deleted the
threatening content, and only 17% stated that the
online platform blocked the perpetrator who posted the
threatening content. Id.

Social media platforms remain the dominant
place where people are targeted by hate speech and

3 https://www.adl.org/online-hate-2021.
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harassment online. According to the same 2021 study,
75% of those who experienced online harassment re-
ported that at least some of that harassment occurred
on Facebook. Id.

As online hate speech and harassment have in-
creased, so too have hate crimes in the United States.
According to the FBI, between 1996 and 2014, the
number of hate crimes generally declined in the United
States. Ari Freilich, How America’s Gun Laws Fuel
Armed Hate, Giffords Law Center (May 23, 2022).* But
beginning in 2015, the number of hate crimes began to
rise, with an alarming 48% increase from 2015 to 2020.
Id.

These numbers are likely an extreme undercount.
Recent data from the Bureau of Justice Statistics Na-
tional Crime Victimization Survey suggests that
305,390 Americans experienced hate crime victimiza-
tions—42 times as many hate crime victimizations per
year as reported by the FBI. Id. (citing U.S. Dep’t of
Justice, Bureau of Justice Stats., Hate Crime Victimi-
zation, 2005-2019 (Sept. 21, 2021)). Under that num-
ber, a hate crime occurs in the United States at least
every two minutes.

There is a well documented deadly nexus between
hate-motivated violence and firearms. Over 10,300

4 https://giffords.org/lawcenter/report/how-americas-gun-laws-
fuel-armed-hate/. The FBI defines a hate crime as “a criminal of-
fense against a person or property motivated in whole or in part
by an offender’s bias against a race, religion, disability, sexual ori-
entation, ethnicity, gender, or gender identity.” Id.
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people are victims of hate crimes involving firearms
each year. Id. When firearms are used in hate crimes,
victims are 2.4 times more likely to be seriously in-
jured. Alex Nguyen, Hate Crimes Rose Drastically in
2020, Giffords Law Center (Sept. 10, 2021).

In addition to the direct victims of these crimes,
hate-motivated gun violence also victimizes the entire
targeted community and instills fear in members of
the protected group. For example, the shootings at syn-
agogues in Pittsburgh and Poway caused members of
Jewish communities across the United States to fear
for their safety. Holly Lebowitz Rossi, For Synagogues,
High Holidays Welcome Is Complicated by Security
Needs, Religion News Service (Sept. 24, 2019); Faygie
Holt, Following Pittsburgh and Poway, Security Has
Become Top Priority at Jewish Summer Camps, Jewish
News (June 20, 2019). Similarly, the shooting at Pulse
nightclub in Orlando made people more afraid to
gather in LGBTQ spaces. Noah Remnick, At Stonewall
Inn, a Gay Rights Landmark, a Vigil in Pride and An-
ger,N.Y. Times (June 12, 2016). Indeed, those who com-
mit hate-motivated mass shootings often expressly
intend to broadly intimidate the members of their tar-
geted group.

Researchers continue to investigate why hate
crimes are rising in the United States and the role of
online hate speech in this disturbing trend. The exam-
ples below describe how hate speech on social media

5 https://giffords.org/blog/2021/09/hate-crimes-rose-drastically-
in-2020/.
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platforms has been a significant factor in three recent
hate-motivated mass shootings.®

II. Online hate and glorification of violence
played an integral role in the Santa Bar-
bara, Charleston, and Buffalo mass shoot-
ings.

A. Santa Barbara.

In May 2014, a 22-year-old man stabbed three peo-
ple to death in his apartment. Kashmir Hill, The Dis-
turbing Internet Footprint of Santa Barbara Shooter
Elliot Rodger, Forbes (May 24, 2014). He then drove
through Santa Barbara, shooting from his car and
murdering three more individuals and injuring thir-
teen. Id. Before the shooter died by suicide from his
own weapon, he uploaded a video to YouTube describ-
ing his plans to “punish” the girls of Santa Barbara for
having “never been attracted” to him. Id. The gunman
left a trail of hate and anger online. Not only were his
own beliefs reinforced and strengthened online, but his
violently misogynous videos and posts have since re-
peatedly been shared and glorified on social media, in-
cluding by later mass shooters.

6 In order to respect the victims and survivors and to avoid
glorifying these crimes, and in accordance with commonly ac-
cepted style standards, this brief omits the names of the individ-
uals who committed these mass shootings. The only times the
names appear are when they were included in the title of a cited
news article.
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The Santa Barbara shooter was an active member
of an online community where individuals shared and
expressed misogynous and hate-filled views toward
women. A year before his attack, the Santa Barbara
shooter discovered a website where many people
shared their common hatred of women, which “con-
firmed his theories about how wicked and degenerate
women really are.” Id. He also posted multiple videos
on YouTube complaining how women unfairly rejected
him, including one where he described his plans for
“retribution.” Id. He shared a 141-page autobiography
overflowing with hatred of women and jealousy of
those in sexual relationships. Id.

The shooter had been receiving mental health
treatment. Id. His parents saw the YouTube videos—
and even reported him to the police. Id. Yet it was not
enough to stop him from executing what he called a
“Day of Retribution.” Id.

In the wake of the attack, social media platforms,
including mainstream platforms like YouTube, allowed
a community of misogynous followers to glorify and
promote the shooter’s actions and ideology. He has be-
come a hero to the misogynous “involuntary celibate”
or “incel” community. BBC News, Elliot Rodger: How
Misogynist Killer Became ‘incel hero,” (Apr. 26, 2018).
For years, videos circulated on YouTube that honored
him. Id. Shirts glorifying him have been available for
purchase online. Id.

The online incel community continues to glorify
the Santa Barbara shooter, treating him as a hero to
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the movement and referring to him with monikers like
“sweet prince” and canonizing him as a “Saint.” Stassa
Edwards, Saint Elliot Rodger and the ‘Incels’ Who Can-
onize Him, Jezebel (Apr. 27, 2018). Online forums have
declared the date of the Santa Barbara mass shooting
a holiday—“a day to celebrate . . . the retribution.” Id.

Subsequent mass murderers have also praised the
Santa Barbara shooter. The Parkland shooter, who
killed 17 students in February 2018, expressed his ad-
miration in a YouTube comment. Id. In April 2018, in
Toronto, Canada, a man drove a van onto a sidewalk
and killed ten people. Id. The driver posted to Facebook
declaring that “[t]he Incel Rebellion has already be-
gun!” and stating: “All hail the Supreme Gentleman,”
and referring to the Santa Barbara shooter by name.
Id.

The Santa Barbara shooter’s online influence con-
tinues to be connected to acts of misogynous violence.
For example, in July 2021, federal agents arrested a
22-year-old Ohio man who had posted online about his
plans to “slaughter” some 3,000 women “out of hatred,
jealousy, and revenge.” Jonathan Franklin, An Okhio
Man Pleads Guilty to Plotting a Mass Shooting of Col-
lege Women in 2020, NPR (Oct. 13, 2022). The man’s
online footprint repeated the violent language of the
incel community and lauded the Santa Barbara
shooter. Id.

The Santa Barbara shooter is today still fre-
quently referred to in online incel message boards,
which are teeming with suicidal and homicidal threats
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and misogynous hate speech. Anti-Defamation League,
Incels (Involuntary Celibates) (Aug. 29, 2022).” These
online messages of hate and violence have real world
consequences: incels murdered at least 47 people in
North America in the past six years, and that is likely
a low estimate. Id. YouTube videos promoting the incel
movement have been viewed over 24 million times.
Taylor Lorenz, The online Incel Movement Is Getting
More Violent and Extreme, Report Says, Wash. Post
(Sept. 23, 2022). Each month, 2.6 million people visit
one of the most popular forums for incels. Id. Messages
on that forum frequently discuss and praise rape and
even pedophilia, and posts about mass murder have in-
creased by 59% in just 2021 and 2022 alone. Id. In Oc-
tober 2023, a self-described “former incel” was arrested
for threatening on Snapchat to commit a mass shoot-
ing at the University of Arizona. United States v. Lee,
Dkt. No. 23-cr-1694 (D. Ariz. Oct. 24, 2023) (Com-
plaint). In his threats, the individual directly invoked
the Santa Barbara shooting, calling it “the day of ret-
ribution.” Id.

B. Charleston.

On June 17, 2015, congregants at the Mother
Emanuel African Methodist Episcopal Church in
Charleston, South Carolina welcomed a 21-year-old
white man into their Wednesday night bible study
group. Timeline of the Shooting at Emanuel AME

" https://www.adl.org/resources/backgrounder/incels-
involuntary-celibates.
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Church in Charleston, Associated Press (Jan. 10,2017).
Members of the 200-year-old Black congregation were
accustomed to outside visitors. With its rich history,
distinctive architecture, and central locale in Charles-
ton’s downtown historic district, the church often drew
tourists from out-of-town. See Jonathan Weisman, Kill-
ings Add a Painful Chapter to Storied History of
Charleston Church, N.Y. Times (June 18, 2015).

That evening, however, as the bible study came to
a close, the young man the congregants had just wel-
comed into their place of worship pulled out a gun and
opened fire on them, killing nine—including commu-
nity and religious leaders, a grandmother, a mother of
four, and a recent college graduate—while others
watched in terror. See id.; The Victims: 9 Were Slain at
Charleston’s Emanuel AME Church, NPR (June 18,
2015).

When questioned about his motives, the self-pro-
claimed white supremacist explained that he had
“wanted to start a ‘race war.’” Dep’t of Justice, Press
Release, Justice Department Announces Multi-Million
Dollar Civil Settlement in Principle in Mother Eman-
uel Charleston Church Mass Shooting (Oct. 28, 2021).
The shooter specifically targeted that church for its
historical significance as a pillar of the Black commu-
nity in Charleston and its prominent role in the strug-
gle for racial equality. Id.; Weisman, above.

Investigations after the attack have shown that
the Charleston shooter was radicalized by online white
supremacist ideology and hate speech. Prosecutors at
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his criminal trial presented the jury with extensive ev-
idence that the shooter had “self-radicalized” online,
without any real-world personal association to white
supremacist groups or individuals. Mark Berman,
Prosecutors Say Dylann Roof ‘Self-Radicalized’ Online,
Wrote Another Manifesto in Jail, Wash. Post (Aug. 22,
2016). His defense counsel agreed, arguing that the
shooter was “simply regurgitating . . . slogans and . . .
bits and pieces of facts that he [had] downloaded from
the internet directly into his brain.” Rebecca Hersher,
What Happened When Dylann Roof Asked Google for
Information About Race?, NPR (Jan. 10, 2017).

For example, after Trayvon Martin’s death, the
Charleston shooter reportedly used Google to search
for “black on white crime.” Id. One of the top results on
Google was the website for the Council of Conservative
Citizens, a known white supremacist hate group. Id.
After the Charleston shooting, reporters who per-
formed the same search also received, as top results,
multiple white supremacist websites. Worse, Google’s
“autocomplete” feature suggested deeply problematic
search terms. For instance, when the reporter typed
the letters “b-1-a-c-k o0-n,” Google’s top autocompleted
suggestion was “black on white crime.” Id.

In the wake of the Charleston shooting, users on
social media platforms have glorified the shooter’s ac-
tions and white supremacist ideology. Gab, a fringe so-
cial media platform known to be a haven for white
supremacists, hosts an active community of white su-
premacists who voice their support for the Charleston
shooter. Anti-Defamation League, Hardcore White
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Supremacists Elevate Dylann Roof to Cult Hero Status,
ADL Blog (Feb. 6, 2019).® One member of this online
community who “fantasized about killing Jews and
blacks” and “believed there would be a race revolution
and . .. wanted to expedite it” was arrested in Wash-
ington D.C. for illegally possessing a firearm and a
high-capacity magazine. Id.; Spencer S. Hsu and Peter
Hermann, D.C. Man Arrested on Gun Charge after Rel-
atives Alert Police to his Alleged White Nationalist Out-
bursts, Wash. Post (Nov. 13, 2018).

Online hate speech celebrating the Charleston
shooter has continued to proliferate, leading to copycat
incidents including the massacre in Buffalo, described
below. See, e.g., Zack Beauchamp, An Online Subcul-
ture Celebrating the Charleston Church Shooter Ap-
pears to be Inspiring Copycat Plots, Vox (Feb. 7, 2019).
The real-world consequences of amplifying this type of
content online are obvious and deeply troubling. See
Congressman Eric M. Swalwell & R. Kyle Alagood,
Homeland Security Twenty Years After 9/11: Address-
ing Evolving Threats, 58 Harv. J. on Legis. 221, 235
(2021) (“The ideologies of white supremacy and anti-
government militancy, coupled with conspiracy theo-
ries, have had devastating effects in communities
across the country—particularly when people with ac-
cess to firearms both adopt and act on such ideolo-
gies.”).

8 https://www.adl.org/blog/hardcore-white-supremacists-
elevate-dylann-roof-to-cult-hero-status.
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C. Buffalo.

On a Saturday afternoon in May 2022, a heavily
armed 18-year-old drove over 200 miles from his home
in predominantly white Conklin, New York, to a Tops
Friendly Markets in a predominantly Black neighbor-
hood on the East Side of Buffalo. His stated intention
was “killing as many blacks as possible.” Office of the
N.Y. State Att’y Gen. Letitia James, Investigative Re-
port on the Role of Online Platforms in the Tragic Mass
Shooting in Buffalo on May 14, 2022 (Oct. 18, 2022), at
9.2 While livestreaming his attack, he proceeded to
shoot and kill ten people, including an armed security
guard, and injure three others. Id. at 1, 9-10. As com-
prehensively detailed in an official investigative report
from the New York Attorney General’s Office, online
platforms played a critical role in the Buffalo tragedy,
both before and after the shooting. The shooter was
radicalized online, he used a variety of online sources
to prepare for and plot the attack, and by livestream-
ing his attack and publishing his private diary and
“manifesto” online, he hoped to inspire future hate-
based mass shootings.

By his own account, the Buffalo shooter’s radicali-
zation occurred entirely online. Id. at 6. Social media
products inspired the shooter to commit a racist mass
murder. As the shooter’s own attorney has since
stated in court, “The racist hate that motivated this
crime was spread through on-line platforms....”

¥ https://ag.ny.gov/sites/default/files/buffaloshooting-online
platformsreport.pdf.
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Patrick LaKamp, As Racist Killer Apologizes, Judge,
Attorneys Say Racism Still Must be Confronted After
Buffalo Massacre, Buffalo Post (Feb. 15, 2023).10

The Buffalo shooter’s radicalization began when
he viewed online material related to the 2019 mass
shootings at two mosques in Christchurch, New Zea-
land. Like the Buffalo shooter, the Christchurch
shooter also livestreamed his attacks and published an
online manifesto that espoused the white supremacist
“Great Replacement” theory. Id. at 3, 17. Hundreds of
people on Facebook watched the video of the Christ-
church mass shooting in real-time. And the video was
uploaded more than a million times to Facebook in just
the twenty-four hours following the shooting. Id. at 18.

The Buffalo shooter discovered a clip of the Christ-
church shooting on 4chan in May 2020. Id. at 19. As he
described it, viewing the Christchurch video started
his “real research in the problems with immigration
and foreigners in our White lands,” and without the
Christchurch livestream, he “would likely have no idea
about the real problems the West is facing.” Id. After
viewing the Christchurch shooter’s livestream and
reading his manifesto online, the Buffalo shooter
sought to “follow [the Christchurch shooter’s] lead and
the attacks of so many others like him.” Id. The Buffalo
shooter continued to develop his radical white suprem-
acist ideology through discussion groups on 4chan,

10 https://buffalonews.com/news/local/crime-and-courts/as-racist-
killer-apologizes-judge-attorneys-say-racism-still-must-be-confronted-
after-buffalo-massacre/article_b4a4fc5c-ad60-11ed-a376-a3ddb72
3aale.html.
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Discord, and Reddit, and began chronicling his beliefs
in a private diary on the Discord website. Id. at 24-27.

In his diary, the Buffalo shooter explained the role
that social media products, such as 4chan, played in
the development of his ideology, stating that he was not
initially “racist against blacks though, maybe uncom-
fortable around the majority of them.” Instead, he “re-
ally turned racist when 4chan started giving [him]
facts that they were intellectually and emotionally in-
ferior.” Id. at 24.

In the early stages of planning his attack, the
shooter wrote that “[e]very time I think maybe I
shouldn’t commit to an attack I spend 5 min [on
4chan], then my motivation returns.” Id. Through his
immersion in these radical hate-based online commu-
nities, the Buffalo shooter began to study and idolize
not only the Christchurch shooter, but also the
Charleston shooter—described above—and others who
subscribed to white supremacist beliefs and committed
hate-based atrocities in Norway and Germany. See id.
at 19-20, 31.

The Buffalo shooter also used social media plat-
forms to justify and plan his attack. He created a pri-
vate diary on a Discord “server” and restricted access
to himself until the day of the shooting. Id. at 8, 24-30.
Beginning in November 2021, the shooter began writ-
ing in the diary to provide a window into his ideological
beliefs, activities, and relationships in the months
leading up to his attack. Id. at 20, 24. Having himself
been influenced by previous mass shooters’ manifestos
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and graphic content, the Buffalo shooter understood
the power of these materials to recruit others to com-
mit mass violence, and he expressly intended his writ-
ings to encourage others to follow in his footsteps. Id.
at 20. He wrote that he would publish the livestream
of the attack and his manifesto online “to increase cov-
erage and spread [his] beliefs,” and that doing so would
also give him “some motivation” because he knew “that
some people would be cheering for him.” Id. at 31.

The Buffalo shooter also extensively used online
platforms to educate himself about, and in some cases
acquire, the weapons and armor that he would eventu-
ally bring to Buffalo. Id. at 28. His writings on Discord
reflect months of research on the equipment he would
need to carry out his stated goals to “kill as many
blacks as possible” and “avoid dying.” Id. at 28.
Through 4chan, Discord, Reddit, and other platforms,
he collected advice about ballistics and protective gear,
the use of which helped him survive an early exchange
of gunfire with, and ultimately murder, Aaron Salter, a
retired police officer serving as an armed security
guard at the Tops supermarket. Id. at 28-30.

The Buffalo shooter’s online writings effectively
serve as both an “inspirational guide and instructional
manual for the next mass shooter.” Id. at 20.

Once he had committed to go through with the at-
tack, the Buffalo shooter—influenced by the previous
hate-based mass shootings that had been glorified and
publicized online—created a detailed plan to maximize
the publicity and impact of his attack. See id. at 31. On
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the day of the attack, the shooter invited Discord users
to access his personal server where they could view his
manifesto, the hundreds of pages he had written in his
private diary, and a link to a livestream on Twitch, a
livestreaming product owned by Amazon. Id. at 9, 32.
Using that link, the shooter then broadcasted himself
driving to the Tops supermarket and beginning to
shoot and kill the customers there. Id. at 33. One of the
livestream viewers who accepted the shooter’s invita-
tion to view the broadcast submitted a report to
Twitch, and the company terminated the livestream,
but not until about two minutes after the shooting be-
gan. Id. at 3.

Another viewer, however, then uploaded a video of
the livestream to a file-sharing site and posted a link
to the uploaded video on 4chan. Id. at 34. Others fol-
lowed suit, sharing the video on Reddit and Twitter. Id.
In the following days, the video was shared on these
and other websites thousands of times. Id. The
shooter’s writings were also widely shared on social
media. Id. at 37.

In the days following the attack, mainstream web-
sites like Facebook and Twitter were reported to have
run advertisements next to footage of the shooting. Id.
at 39—40. The New York Times reported that on Face-
book, “searches for terms associated with footage of the
shooting have been accompanied by ads for a horror
film, clothing companies and video streaming services.”
Id. at 39 (quoting Ryan Mac, Facebook Has Been Mon-
etizing Searches for the Buffalo Shooting Video, N.Y.
Times (May 19, 2022)). Facebook also recommended
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search terms related to the shooting, noting that they
were “popular now” on the platform. Id. Twitter was
likewise advertising promoted content alongside
search results related to the shooting, and for weeks
after the attack, was “auto-suggesting” a search for
“buffalo live stream video” to users who only entered
the partial query “buffal.” Id. (citing Amanda Silber-
ling, Facebook and Twitter Still Can’t Contain the Buf-
falo Shooting Video, TechCrunch (May 17, 2022)). And
TikTok continued to auto-suggest the shooting video to
its users for weeks after the attack, without accompa-
nying advertising. Id. at 40.

Witnesses, survivors, and families of victims of the
Buffalo shooting have understandably suffered an-
other layer of trauma because of the wide availabil-
ity of the shooting video. As one community leader
noted, “That video was everywhere in East Buffalo,
and the families have to continue to relive the tragedy.”
Id. at 14.

III. Online hate speech chills free speech.

Social media companies have resisted regulation
or content moderation on the theory that such efforts
would stifle the marketplace of ideas and infringe the
free-speech rights of their users. And yet, by fostering
and promoting hate speech across their platforms, so-
cial media companies have in fact often chilled free
speech and other protected First Amendment activi-
ties, both online and in the real world.
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Research has shown that many social media users
“self-censor” themselves when posting online to avoid
being targets of hate speech and harassment. See, e.g.,
Kalyani Chadha et al., Women’s Response to Online
Harassment, 14 Int’l J. of Commcn 239, 241 (2020);
Amanda Lenhart et al., Online Harassment, Digital
Abuse, and Cyberstalking in America, Data & Society
Rsch. Inst. (Nov. 21, 2016).%! This burden of self-censor-
ship disproportionately falls on young women, people
of color, and LGBTQ individuals. Lenhart, Online Har-
assment, at 4. Studies have shown that members of
these groups will often adopt defensive self-censoring
strategies where they avoid entire topics, not just view-
points, that could make them targets of future online
harassment. Id.; Chadha, Women’s Response to Online
Harassment, at 250-51.

When hate speech and harassment permeate so-
cial media platforms, many people “will choose simply
to abstain from protected speech,” a response that
harms not only the silenced speaker “but society as a
whole, which is deprived of an uninhibited market-
place of ideas.” Virginia v. Hicks, 539 U.S. 113, 119
(2003); see also Counterman v. Colorado, 143 S. Ct.
2106, 2123 (2023) (Sotomayor, J., concurring in part
and concurring in the judgment) (“[I]solated threaten-
ing speech can do real harm. Such speech not only dis-
rupts lives, it can silence the speech of others who
become afraid to speak out.”). Thus, rather than pre-
serving a free marketplace of ideas, social media

1 https://www.datasociety.net/pubs/oh/Online_Harassment_
2016.pdf.
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companies have effectively put the thumb on the scale
of those who shout the loudest and threaten others into
silence. Over time, this empowers extremists to trans-
form their online hate speech into real-world violence.

The events of January 6 provide a profound exam-
ple of this transformation. The insurrectionists respon-
sible for attacking the Capitol used social media
products extensively to organize and promote their ac-
tivities. In the build-up to January 6, social media com-
panies failed to address these growing threats of real-
world violence, even as these threats dominated dis-
cussions on the platforms. Between the election and
the January 6 attack on the Capitol, Facebook saw an
explosion of threats and hate speech. Craig Silverman
et al., Facebook Hosted Surge of Misinformation and
Insurrection Threats in Months Leading Up to Jan. 6
Attack, Records Show, ProPublica (Jan. 4, 2022) (“Fa-
cebook groups swelled with at least 650,000 posts at-
tacking the legitimacy of Joe Biden’s victory . .. with
many calling for executions or other political vio-
lence.”). In internal documents, Facebook employees
acknowledged the role the company’s actions played in
the events of January 6. As one Facebook employee
wrote that day: “We’ve been fueling this fire for a long
time and we shouldn’t be surprised it’s now out of con-
trol.” Bill Chappell, The Facebook Papers: What You
Need to Know about the Trove of Insider Documents,
NPR (Oct. 25, 2021).

Sadly, the use of violence and intimidation to in-
terfere with the political process is not unique to
January 6. Giffords Law Center has compiled a
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representative sampling of dozens of recent incidents
where armed protestors openly carried firearms to
stoke fear and chill others from engaging in protected
First Amendment activities. Giffords Law Center,
Armed Protestors Inspire Fear, Chill Free Speech (up-
dated on Dec. 15, 2022).!2 In the weeks before the 2022
midterm elections, armed extremists staked out ballot
boxes and polling places, often motivated by false and
racist claims of voter fraud perpetuated on social me-
dia. See, e.g., Anti-Defamation League, Conspiracy
Theorists and Extremists Using Various Tactics to Ma-
nipulate US Election Process (Oct. 19, 2022);'* Ellen
Ioanes, “Stop the Steal” Conspiracy Theories Are Com-
ing for Swing State Ballot Boxes, Vox (Oct. 30, 2022).
And a poll conducted last year underscores how these
acts have increasingly frightened and intimidated
American voters: less than half of all respondents—
just 41%—reported that they feel safe at their polling
places. Global Project Against Hate and Extremism,
Americans’ Fears Suppressing Participation in Democ-
racy (Aug. 4, 2022).'* Hispanic, Black, and young voters
aged 18 to 25, moreover, reported feeling safe at even
lower rates. Id.

This Court has observed that almost all Ameri-
cans today use social media in some form to “engage in
a wide array of protected First Amendment activities

12 https://giffords.org/lawcenter/report/armed-protesters-
inspire-fear-chill-free-speech/.

13 https://www.adl.org/resources/blog/conspiracy-theorists-
and-extremists-using-various-tactics-manipulate-us-election.

14 https://globalextremism.org/post/fear-and-elections/.
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on topics ‘as diverse as human thought.”” Packingham,
137 S. Ct. at 1735-36 (quoting Reno v. Amer. Civil Lib-
erties Union, 521 U.S. 844, 870 (1997)). Social media
can be a democratizing force, empowering previously
unheard and silenced voices to participate in the na-
tional conversation.

But social media can also draw out the worst parts
of our nature. A new generation of white supremacists
and domestic terrorists have come of age on social me-
dia. These emboldened extremists are not simply
shouting into the void—they are arming themselves
with deadly weapons in real life and inflicting real-
world harm in communities across this country.

Online hate speech on social media has played a
central role in multiple horrific hate-motivated mass
shootings in this country. Social media companies have
a role to play in both preserving the Internet as a true
marketplace of ideas and protecting the lives of those
who would be targets of real-world, hate-motivated
gun violence.

L 4



25

CONCLUSION

Amici take no position on how this particular dis-
pute should be resolved, but instead ask the Court to
consider the role that social media has played in fuel-
ing hate-based gun violence in the United States when
considering this challenge.
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