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1
QUESTIONS PRESENTED
The questions presented are:

1. Whether, under Masterpiece, the Oregon Court
of Appeals should have entered judgment for
Petitioners after finding that Respondent had
demonstrated anti-religious hostility.

2. Whether, under Employment  Division,
Department of Human Resources of Oregon v. Smith,
494 U.S. 872 (1990), strict scrutiny applies to a free
exercise claim that implicates other fundamental
rights; and if not, whether this Court should return to
its pre-Smith jurisprudence.

3. Whether compelling an artist to create custom
art for a wedding ceremony violates the Free Speech
Clause of the First Amendment.

This amicus brief primarily addresses the second
question, focusing on whether this Court should
revisit Employment Division v. Smith?
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STATEMENT OF IDENTITY
AND INTERESTS OF AMICI CURIAE

Pursuant to Supreme Court Rule 37, Amict Curiae,
Masterpiece Cakeshop Customers Stephanie Luck
and her fiancé, submit this brief.! Amici are
practicing Christians planning their upcoming
wedding in the State of Colorado. In preparation for
their approaching wedding, they attempted to
purchase a wedding cake from Masterpiece Cakeshop,
a bakery that, inter alia, creates custom wedding
cakes. Masterpiece Cakeshop, Ltd. v. Colorado Civil
Rights Comm’n, 138 S. Ct. 1719 (2018), Cert. App. 282-
283a, 9 57-58, 62. Amict desired a Masterpiece
wedding cake because they saw its owner as someone
who follows God’s teachings and who would, therefore,
understand the significance of conveying the
sacredness of marriage through his creation. Id., Cert.
App. 274a, 281-283a, |9 7-8, 49-61.

Notwithstanding Masterpiece Cakeshop’s recent
legal victory in this Court, 138 S. Ct. 1719 (2018), its
continuing legal situation precluded the company
from being able to accommodate amici’s requests to

1 Petitioners and Respondents granted blanket consent for the
filing of Amici Curiae briefs in this matter, as reflected on this
Court’s docket. Pursuant to Rule 37(a), amici curiae gave 10-
days’ notice of its intent to file this brief to all counsel. Amici
curiae further state that no counsel for any party authored this
brief in whole or in part, and no counsel or party made a
monetary contribution intended to fund the preparation or
submission of this brief. No person other than Amici Curiae, its
members, or its counsel made a monetary contribution to the
preparation or submission of this brief.
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make a Christian wedding cake, causing them to
forego a wedding cake entirely. Amici, therefore, have
special knowledge of how supposedly neutral and
generally applicable government laws adversely
impact religious people and the exercise of their
religious conscience (e.g., both owners of Christian
businesses and their potential Christian customers).

Amici Curiae file this brief to encourage this
Honorable Court to guide the American judiciary, and
other branches of government, to return to a sound
constitutional basis for protecting religious liberty in
our nation.

SUMMARY OF THE ARGUMENT

The First Amendment to the United States
Constitution prohibits governmental infringement on
the free exercise of religion and religious expression.
U.S. Const. amend. I. The writers of the First
Amendment did not say “make no law prohibiting the
free exercise of religion, unless you can find an
unelected state regulatory regime or federal judge to
say the law is neutral and generally applicable.”
Indeed, instead, the Framers of the First Amendment
doubly protected freedom of religious expression.
Kennedy v. Bremerton School District, 597 U.S. __,
Slip. Op. at 28 (2022).

In Employment Division v. Smith, this Court
drifted away from its constitutional jurisprudence
that recognized freedom of religion as a First
Amendment fundamental liberty interest. 494 U.S.
872 (1990). Even though the government’s action in
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Smith substantially infringed on the free exercise of
religious liberty, Smith required no justification by the
government for its conduct. To reach this radical
result, Smith deemed neutral laws of general
applicability excepted from the constitutional
protection contra-expressed in the plain language of
the Free Exercise Clause. Smith did so despite a
dearth of any supporting jurisprudence deeply rooted
in our Nation’s history and traditions, or implicit in
the concept of ordered liberty.

Unless a State affirmatively acts to restore
fundamental right status to the free exercise of
religion, Smith, as a practical matter, denudes any
meaningful constitutional protection for religious
liberty as a limit on the exercise of the State’s power.
Ubiquitous special preferences such as sexual
orientation and gender identity (hereinafter “SOGI”),
1mposed by state and local authorities, exacerbate the
threat. These government actions necessarily require
Christian people to: 1) relinquish their religious
identity recognized by this Court in Obergefell v.
Hodges; and 2) surrender their right to freely express
and exercise their religious conscience protected by
the First Amendment. 576 U.S. 644 (2015). This
Court should, therefore, grant the Petition, revisit
Smith, and correct its error.

The government-imposed SOGI conditions in the
case at bar substantially interfere with Petitioners’
religious identity and expressive exercise of their
religious conscience. Here, Oregon expressly requires
Petitioners to renounce their religious expression,
conscience, identity, and sincerely held religious
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beliefs, or go out of business. When the government
substantially interferes with a citizen’s free exercise of
religious expression and conscience, that government
action must face the “most rigorous” scrutiny.

ARGUMENT

I. THIS COURT SHOULD GRANT THE
PETITION TO REVISIT SMITH AND
RESTORE FULL FUNDAMENTAL RIGHT
STATUS TO THE UNALIENABLE LIBERTY
PROTECTED BY THE FIRST AMENDMENT.

Ratified in 1791, the First Amendment to the
United States Constitution provides that “Congress
shall make no law respecting the establishment of
religion or prohibiting the free exercise thereof; or
abridging the freedom of speech ...” U.S. Const.
amend I. This language includes no exemption for
laws the government labels as “neutral” or “generally
applicable.”

This Court holds these First Amendment Clauses
applicable to the States via the Fourteenth
Amendment. Cantwell v. Connecticut, 310 U.S. 296,
303 (1940) (Free Exercise); Gitlow v. New York, 268
U.S. 652, 666 (1925) (Free Speech); Everson v. Board
of Education, 330 U.S. 1, 8 (1947).

Reflecting an accurate understanding of the plain
meaning of the Free Exercise Clause, this Court, in
Sherbert v. Verner and Wisconsin v. Yoder, struck
down government actions that substantially
interfered with a person’s sincerely held religious
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beliefs.  Sherbert, 374 U.S. 398 (1963) (denying
unemployment benefits to a person who lost her job
when she did not work on her Sabbath); Yoder, 406
U.S. 205 (1972) (overturning convictions for violations
of state compulsory school attendance laws
incompatible with sincerely held religious beliefs).
Under these decisions, a person’s unalienable right to
the free exercise of religious conscience appropriately
required government to provide a compelling interest
to justify its interfering with such a fundamental
liberty interest. This Court, in applying strict scrutiny
to the government actions, further required the
government to show it used the least restrictive means
available to accomplish its interest. Only two years
ago, in Fulton v. City of Philadelphia, 141 S. Ct. 1868,
1881 (2021), this Court confirmed that government
action infringing on First Amendment religious liberty
warrants the strictest of scrutiny. Moreover, in
Kennedy v. Bremerton School District, this Court
confirmed that vreligious expression 1is doubly
protected under the First Amendment requiring the
application of strict scrutiny:

Under this Court’s precedents, a plaintiff
bears certain burdens to demonstrate an
infringement of his rights under the Free
Exercise and Free Speech Clauses. If the
plaintiff carries these burdens, the focus
then shifts to the defendant to show that
its actions were nonetheless justified and
tailored consistent with the demands of
our case law.
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597 U.S. __, slip op. 11-12 (2022) citing, Fulton, 593
U.S. =, (2021) (slip op., at 4-5, 13); Reed
v. Town of Gilbert, 576 U.S. 155, 171 (2015); Garcetti
v. Ceballos, 547 U.S. 410, 418 (2006); Church of
Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546
(1993); Sherbert, 374 U.S. at 403 (1963).

A. Employment Division v. Smith
Erroneously  Diminished the Free
Exercise of Religious Conscience as a
Fundamental Right.

In Employment Division v. Smith, this Court
departed from its constitutional jurisprudence
recognizing freedom of religion as a fundamental
liberty interest protected by the First Amendment.
494 U.S. 872 (1990). Even though the government’s
action in Smith substantially infringed on the free
exercise of religious liberty, Smith required no
justification by the government for its conduct. To
reach this radical result, Smith deemed neutral laws
of general applicability excepted from the
constitutional protection contra-expressed in the clear
and plain language of the Free Exercise Clause.2
Smith did so despite a dearth of any supporting First
Amendment jurisprudence deeply rooted in our
Nation’s history and traditions, or implicit in the
concept of ordered liberty.

2 Cf. Lukumi, 508 U.S. 520 (1993) (applying strict scrutiny to a
law substantially infringing on religious liberty when, in the
subjective view of the reviewer, the law is not a neutral law of
general applicability).
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Justice Alito, concurring in Fulton, joined by
Justices Thomas and Gorsuch, correctly recognized
that:

[Smith] abruptly pushed aside nearly 30
years of precedent and held that the First
Amendment’s Free Exercise Clause
tolerates any rule that categorically
prohibits or commands specified conduct
so long as it does not target religious
practice. Even if a rule serves no
1mportant purpose and has a devastating
effect on religious freedom, the
Constitution, according to Smith,
provides no protection. This severe
holding is ripe for reexamination.

Fulton, 141 S. Ct. at 1882 (Alito, J., Thomas, J., and
Gorsuch, J. concurring); see also, Justice Barrett,
concurring in Fulton, joined by Justice Kavanaugh,
documenting that “the textual and structural

arguments against Smith are more compelling.” Id. at
1883.

Indeed, Smith’s rule diverges drastically from the
protections afforded to religious practice during the
founding period. When “important clashes between
generally applicable laws and the religious practices
of particular groups” occurred, “colonial and state
legislatures were willing to grant exemptions—even
when the generally applicable laws served critical
state interests.” Id. at 1905.
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Under the original understanding of the Free
Exercise Clause, the Constitution protected a person
against government actions violating the person’s
religious conscience. Thus, even when a generally
applicable law, such as taking an oath or military
conscription, interfered with religious conscience, the
First Amendment provided protection. Id. at 1905-
1906.

The accommodation for religious conscience during
the revolutionary war “is especially revealing because
during that time the Continental Army was
periodically in desperate need of soldiers, the very
survival of the new Nation often seemed in danger,
and the Members of Congress faced bleak personal
prospects if the war was lost. Yet despite these stakes,
exemptions were granted.” Id. at 1906. In the face of
a highly compelling governmental interest (the
survival of the nation) and the presence of a generally
applicable neutral law (military conscription), the
willingness of the founders to grant exemptions based
on religious conscience demonstrates how extensively
the free exercise clause was meant to protect religious
practice. “In sum, based on the text of the Free
Exercise Clause and evidence about the original
understanding of the free exercise right, the case for
Smith fails to overcome the more natural reading of
the text. Indeed, the case against Smith is very
convincing.” Id. at 1912.

Undeniably, the only real limit on religious liberty
during the founding period, according to the
constitutions and laws of the states, was whether
conduct would endanger “the public peace” or
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“safety.” Id. at 1901. These words had precise
meanings during the founding period. Peace meant,
“l. Respite from war. . . . 2. Quiet from suits or
disturbances. . . . 3. Rest from any commotion. 4.
Stillness from riots or tumults. . . . 5. Reconciliation of
differences. . .. 6. A state not hostile. . .. 7. Rest; quiet;
content; freedom from terrour; heavenly rest. . . .”
While Safety was understood as “1. Freedom from
danger. . . . 2. Exemption from hurt. 3. Preservation
from hurt. . . .”Id. at 1903-04 (citations omitted).

In comparison to the very specific meaning of the
“public-peace-or-safety” carveouts limiting the free
exercise of religion during the founding period, the
Smith test inappropriately restricts the free exercise
of religion under “neutral and generally applicable”
laws.

Unsurprisingly, therefore, in response to Smith,
Congress enacted the Religious Freedom Restoration

Act (RFRA), 42 U.S.C. § 2000bb, et seq. The act
expressly provides that:

Government shall not substantially
burden a person’s exercise of religion,
even if the burden results from a rule of
general applicability, [unless] ... it
demonstrates that application of the
burden to the person— (1) 1is 1in
furtherance of a compelling
governmental interest; and (2) is the
least restrictive means of furthering that
compelling governmental interest.
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42 U.S.C. § 2000bb-1. In promulgating the RFRA,
Congress correctly acknowledged: “the framers of the
Constitution, recognizing free exercise of religion as
an unalienable right, secured its protection in the
First Amendment to the Constitution.” 42 U.S.C.
§ 2000bb(a)(1). Congress stated the purpose of the
legislation was

(1) to restore the compelling interest test
as set forth in Sherbert v. Verner and
Wisconsin v. Yoder, and to guarantee its
application in all cases where free
exercise of religion is substantially
burdened; and (2) to provide a claim or
defense to persons whose religious
exercise is substantially burdened by
government.

42 U.S.C. § 2000bb(b)(1)-(2). Although this Court
upheld the RFRA as applied to federal government
actions, Gonzales v. O Centro Espirita Beneficente
Uniao do Vegetal, 546 U.S. 418 (2006), it also held
Congress acted outside the scope of its constitutional
authority as applied to the states, City of Boerne v.
Flores, 521 U.S. 507 (1997). Thus, notwithstanding
the plain language of the Free Exercise Clause, and
despite Congress’ attempt to statutorily reinstate an
accurate understanding of the correct constitutional
standard, Smith wrongly continues to allow State
authorities to substantially interfere with the free
exercise of religious conscience and expression.
Consequently, unless a State affirmatively acts to
restore fundamental right status to the free exercise
of religion, Smith, as a practical matter, destroys any



11

meaningful constitutional protection for religious
liberty as a limit on the exercise of the State’s power.
Given our nation’s history, and the history of those
who have fled to our shores, the framers rightly made
religious liberty our First Liberty. For only as long as
this Court preserves the freedom of conscience
protected under the First Amendment, will our other
freedoms remain secure. This Court, therefore, ought
to revisit and reverse Smith.

Ubiquitous special SOGI preferences, imposed by
state and local authorities, exacerbate the threat to
the free exercise of religious conscience. These
government actions necessarily require Christian
people to: 1) relinquish their religious identity; and 2)
surrender their right to freely exercise and express
their religious conscience. State enforcement of
“neutral” SOGI preferences often weaponize State
action to eliminate the Free Exercise and Speech
Clauses as important constitutional constraints on the
exercise of State authority. Indeed, since Smith,
religious people in our nation face a far more odious
predicament than the drafters and ratifiers of the
Constitution and Bill of Rights could ever have
imagined.

B. This Court’s Post-Smith Cases Point
Toward Restoring the Free Exercise of
Religious Conscience as an Unalienable
Fundamental Right.

In Fulton, this Court confirmed that when First
Amendment religious liberty is at stake:
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A government policy can survive
strict scrutiny only if it advances
“Interests of the highest order” and is
narrowly tailored to achieve those
interests. Lukumi, 508 U.S. at 546
(internal quotation marks omitted). Put
another way, so long as the government
can achieve its interests in a manner that
does not burden religion, it must do so.

Fulton, 141 S. Ct. at 1881.

While the government action in Fulton was not
generally applicable, nothing in the Court’s holding
suggests the fundamental nature of the constitutional
protection ought to diminish where it is.

Subsequently, in Kennedy, this Court confirmed
that “...a [n]atural reading” of the First Amendment
leads to the conclusion that “the Clauses have
complementary purposes’ where constitutional
protections for religious speech and the free exercise
of religion “work in tandem,” doubly protecting a
person’s religious expression and exercise of religious
conscience. Kennedy, 597 U.S. __, slip op. 11-12, 20.
In such situations, Kennedy reaffirmed the application
of strict scrutiny. Id.

Moreover, in Obergefell v. Hodges, this Court found
in the Constitution a right of personal identity for all
citizens. 135 S. Ct. 2584 (2015). The Justices in the
majority held that: “The Constitution promises liberty
to all within its reach, a liberty that includes certain
specific rights that allow persons, within a lawful
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realm, to define and express their identity.” Id. at
2593; see also Masterpiece Cakeshop, Ltd. v. Colorado
Civil Rights Comm’n, 138 S. Ct. 1719, 1727 (2018).
Obergefell affirmed, therefore, not just freedom to
define one’s belief system, but freedom to exercise
one’s conscience associated with it.

Because Obergefell defined a fundamental liberty
right as including “most of the rights enumerated in
the Bill of Rights,” and “liberties [that] extend to
certain personal choices central to individual dignity
and autonomy, including intimate choices that define
personal identity and beliefs,” this new right of
personal identity must broadly comprehend factual
contexts well beyond the same-sex marriage facts of
that case. 135 S. Ct. at 2589. If this Court meant what
it said in Obergefell, the right of personal identity
applies not just to those who find their identity in their
sexuality and sexual preferences—but also to citizens
who define and express their identity via their
religious beliefs.

Christian people, like Petitioners and amici, find
their identity in Jesus Christ and the ageless, sacred
tenets of His word in the Holy Bible. For followers of
Jesus, adhering to His commands is the most personal
choice central to their individual dignity and
autonomy. A Christian person, whose identity inheres
in his or her religious faith orientation, is entitled to
at least as much constitutional protection as those
who find their identity in their sexual preference
orientation.
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There can be no doubt that this Court’s newly
1dentified substantive due process right of personal
1dentity protects against government authorities who
use public policy to persecute, oppress, and
discriminate against Christian people. Indeed,
government must not use its power, irrespective of
whether neutrally applied, in ways hostile to religion
or religious viewpoints under this new “autonomy”
paradigm. Masterpiece Cakeshop, 138 S. Ct. at 1731.
Certainly, government ought to protect and not
impede the free exercise of religious conscience. See,
e.g., Trinity Lutheran Church of Columbia, Inc. v.
Comer, 137 S. Ct. 2012, 2022 (2017) (holding the
government violates the Free Exercise Clause if it
conditions a generally available public benefit on an
entity giving up its religious character); Burwell v.
Hobby Lobby Stores, Inc.,134 S. Ct. 2751, 2775 (2014)
(holding the RFRA applies to federal regulation of
activities of closely held for profit companies);
Hosanna-Tabor Evangelical Lutheran Church & Sch.
v. EEOC, 565 U.S. 171, 196 (2012) (barring an
employment discrimination suit brought against a
religious school). State actions must uphold
constitutionally-protected freedoms, not grant special
protections for some, while coercing others to engage
in conduct or expression contrary to their religious
1dentity and conscience.

Contrary to Obergefell’s holding, Smith eviscerates
the constitutional right to one’s religious identity and
free exercise, enabling States to subjectively deem
infringement on religious conscience as neutral and
generally applicable (as it always does when it
1mposes special SOGI preferences). This Court should
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revisit Smith’s diminishment of religious liberty,
especially in light of Obergefell’s recognition of
constitutional protection afforded to personal identity,
liberty, and equal protection. And especially in light of
Kennedy’s recognition that the Constitution requires
that the First Amendment Clauses be read together —
doubly protecting religious expression.

This Court has already ruled that “religious and
philosophical objections” to SOGI issues are
constitutionally protected. Masterpiece Cakeshop, 138
S. Ct. at 1727, (citing Obergefell 135 S. Ct. at 2607 and
holding that “[t]he First Amendment ensures that
religious organizations and persons are given proper
protection as they seek to teach the principles that are
so fulfilling and so central to their lives and faiths, and
to their own deep aspirations to continue the family
structure they have long revered.”).

For Christian people in the Smith environment,
though, that right continues to manifest as a mirage.
In practice, state and local government authorities
elevate SOGI rights above all others, especially the
free exercise of religious conscience. Theophobia has
replaced homophobia, and the government has become
the installer and enforcer of this new tyranny. Special
preferences embodied in government SOGI
classifications, like those in the case at bar, exalt a
particular belief system of what is offensive over
another and, by its very nature, signals official
disapproval of a Christian person’s religious identity,
expression, and religious beliefs. “Just as no official,
high or petty, can prescribe what shall be orthodox in
politics, nationalism, religion, or other matters of
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opinion, it is not, as the Court has repeatedly held, the
role of the State or its officials to prescribe what shall
be offensive.” Masterpiece Cakeshop 138 S. Ct. at 1731

(internal quotations and citations omitted).
As this Court has so clearly stated:

[TThe government, if it is to respect the
Constitution’s guarantee of free exercise,
cannot 1mpose regulations that are
hostile to the religious beliefs of affected
citizens and cannot act in a manner that
passes judgment upon or presupposes
the illegitimacy of religious beliefs and
practices. . . . The Constitution commits
government itself to religious tolerance,
and upon even slight suspicion that
proposals for state intervention stem
from animosity to religion or distrust of
its practices, all officials must pause to
remember their own high duty to the
Constitution and to the rights it secures.

Masterpiece Cakeshop, 138 S. Ct. at 1731 (citing
Lukumi, 508 U.S. at 534, 547) (internal quotes
omitted).

While the Court here characterized its analysis as
addressing a lack of neutrality in the government’s
action, government imposition of SOGI preferences
unavoidably are always hostile and can never be
“neutral” toward the religious identity and beliefs of
orthodox Christian people. Indeed, special SOGI
preferences, like those present here, necessarily
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require Christian people to relinquish their religious
1dentity and the freedom to express and exercise their
religious conscience. For the First Amendment to
have meaning, it must include the right to hold and
manifest beliefs without fear of government
punishment or coercion.

The government enforced SOGI law in the case at
bar substantially interferes with Petitioners’ religious
identity and exercise of their religious conscience.
Oregon ought not require Petitioners to disavow their
sincerely held religious beliefs in order to work. Here
Oregon expressly requires Petitioners to renounce
their religious character, identity, and sincerely held
religious conscience, or go out of business. When a
government action imposes a penalty on the free
exercise of religion, that government action must face
the “most rigorous” scrutiny. Fulton, 141 S. Ct. at
1881; Trinity Lutheran, 137 S. Ct. at 2016; Lukumi,
508 U.S. at 546. “Under that stringent standard, only
a state interest ‘of the highest order’ can justify the
government’s  discriminatory  policy.”  Trinity
Lutheran, 137 S. Ct. at 2024 (citing McDaniel v. Paty,
435 U.S. 618 at 628 (1978) (internal quotation marks
omitted); Fulton, 141 S. Ct. at 1881. And as
Masterpiece Cakeshop recognized, “these disputes
must be resolved with tolerance, without undue
disrespect to sincere religious beliefs,” and without
subjecting persons living a gay lifestyle to indignities
“when they seek goods and services in an open
market.” 138 S. Ct. at 1732.

The expression of one’s religious identity, and
exercise of religious conscience i1s not invidious
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discrimination. Christian people know God created all
human life in His image. Thus, for Christian people,
every person holds inherent value and deserves
respect. No sincere follower of Jesus would, therefore,
ever willfully discriminate against another person
based on who they are. Christian people are called,
though, to adhere to a standard of behavior and beliefs
and can never, then, concede their constitutionally
protected religious identity and free exercise of
religious conscience. Amici Curiae condemns
invidious discrimination and holds no animus toward
anyone. We seek respectful consideration of all
viewpoints and reject the mnotion that honest
disagreement based on religious conscience equates
with bigotry.

Kennedy explains that the First Amendment
Clauses “have complementary purposes” where
constitutional protections for religious speech and the
free exercise of religion “work in tandem,” doubly
protecting a person’s religious expression and exercise
of religious conscience. 597 U.S. __, slip op. 11-12, 20.
Obergefell teaches that beyond the First Amendment’s
double protection for religious expression, a
substantive due process right to personal identity also
compels this Court to always provide religious people
with the highest standard of constitutional
protection.? Government action not only must avoid

3 While amici question the cogency of the substantive due process
jurisprudence that birthed the court-created liberty articulated
in Obergefell, they expect government to follow the now-
established constitutional Rule of Law, including when it
protects the personal identity and viewpoints of religious people.
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interfering with a citizen’s religious expression / free
exercise of religious conscience, protected by the First
Amendment, it must also refrain from violating their
personal religious identity rights. In this light,
therefore, Smith’s low-level judicial review for neutral
and generally applicable laws can no longer stand. If
it remains, government authorities will continue
using such laws to oppress religious people like
Petitioners, amici, and businesses like Masterpiece
Cakeshop. Moreover, only if this Court restores full
protection for First Amendment freedom of conscience,
will other constitutional freedoms remain secured.
This Court should, therefore, revisit Smith and restore
the right of all persons to exercise fundamental
freedoms under the First Amendment, as applied to
the States through the Fourteenth Amendment.

CONCLUSION

For the reasons provided in this brief, Amici Curiae
urges this Court to grant certiorari, revisit Smith, and
restore the right of all persons to exercise fundamental
freedoms under the First Amendment.
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