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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

VIP Products, L.L.C., an
Arizona limited liability
company,

Plaintiff,
V.

Jack Daniel’s Properties,
Ine., a Delaware corpora-
tion

Defendant.

No. CV 14-02057-PHX-
DGC

AMENDED
COMPLAINT

(Declaratory Judgment;
Cancellation of PTO
Registration)

Plaintiff, VIP Products, L.L.C. for its amended com-
plaint against defendant Jack Daniel’s Properties, Inc., by
and through its undersigned counsel, Dickinson Wright
PLLC, hereby alleges and states as follows:
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L.
THE PARTIES

1. Plaintiff VIP Products, L.L.C. (“Plaintiff”)
is an Arizona limited liability company corporation with
its principal place of business at 16515 S. 40" Street, Suite
121, Phoenix, Arizona 85048.

2. Upon information and belief, defendant
Jack Daniel’s Properties, Inc. (“Defendant” or “Jack Dan-
iel’s”) is a Delaware corporation with its principal place of
business at 4040 Civie Center Drive, Suite 528, San Ra-
fael, California, 94903.

3. Defendant is a citizen of a state other than
Arizona, within the meaning of 28 U.S.C. § 1332(c)(1). De-
fendant has caused events to occur in Maricopa County,
Arizona out of which this complaint derives.

II.
JURISDICTION

4. This Court has subject matter jurisdiction
over this claim for declaratory judgment pursuant to 28
U.S.C. § 2201 and Rule 57, Fed. R. Civ. P., as this is a case
of actual controversy within the Court’s jurisdiction. The
Court has subject matter jurisdiction over the underlying
claim pursuant to (a) 28 U.S.C § 1331, as it involves the
right to use a trademark and threatened claims under the
Lanham Act.

III.
YENUE

5. Venue is proper in this district under 28
U.S.C. §1391(a) and (c¢), as Defendant is subject to per-
sonal jurisdiction in this state.



IV.
JURY DEMAND
6. Plaintiff demands a trial by jury on all
claims so triable.
V.
FACTS COMMON TO ALL CLAIMS
7. Plaintiff is engaged primarily in the busi-

ness of designing, manufacturing, and marketing chew
toys for dogs.

8. Plaintiff sells several lines of dog chew toys,
including the “Tuffy’s” line (durable sewn/soft toys), the
“Mighty” line (durable toys made of a different material
than the Tuffy’s line), and the “Silly Squeakers” line (du-
rable rubber squeaky novelty dog toys).

9. In approximately July of 2013, VIP intro-
duced its “Bad Spaniels” durable rubber squeaky novelty
dog toy.

10. Plaintiff is the owner of all rights in its “Bad
Spaniels” trademark and trade dress for its durable rub-
ber squeaky novelty dog toy.

11. Upon information and belief, Defendant is
the owner of a number of United States trademarks that
incorporate the words “Jack Daniel’s.” The Jack Daniel’s
mark is primarily associated with Tennessee sour mash
whisky.

12. VIP designed the “Bad Spaniels” label to in-
corporate a few elements of the Jack Daniel’s label design;
for example VIP included a label with black background
and white lettering. On the other hand, VIP included
drastic differences from the Jack Daniel’s marks and label
design in its “Bad Spaniels” label to make it clear that the



product is a parody. For example, VIP selected the words
“Bad Spaniels” because they are clearly not “Jack Dan-
iel’s”, included the phrase “Silly Squeakers” on the toy in
three locations on the product hanger tag, and placed a
prominent disclaimer on the packaging that plainly states:
“The product and its design belong to VIP produects. This
product is not affiliated with Jack Daniel’s.”

13. On or about September 9, 2014, VIP re-
ceived a demand letter from Defendant dated September
5, 2014 which demanded that VIP, among other things,
stop all sales of its parody “Bad Spaniels” novelty dog toy.

14. Defendant claims that it owns “an iconic
trade dress consisting of” the following elements, referred
to collectively as the “Jack Daniel’s Trade Dress”: (1) “a
square bottle with a ribbed neck,” (2) “a black cap,” (3) “a
black neck wrap closure with white printing bearing the
OLD NO. 7mark,” and (4) “a black front label with white
printing and a filigreed border bearing the JACK DAN-
IEL’S mark depicted in arched lettering at the top of the
label, the OLD NO. 7 mark contained within a filigreed
oval design in the middle portion of the label beneath the
JACK DANIEL’S mark and the words Tennessee Sour
Mash Whiskey in the lower portion of the label, with the
word ‘Tennessee’ depicted in seript.”

15. The following is a depiction of what Defend-
ant claims is the “Jack Daniel’s Trade Dress:”



16. Defendant alleges that “[t]he Jack Daniel’s
Trade Dress is inherently distinctive, or acquired distine-
tiveness . . . by virtue of extensive sales and advertising of
Jack Daniel’s Tennessee whiskey featuring the Jack Dan-
iel’s Trade Dress, decades of consumption by the public of
Jack Daniel’s Tennessee whiskey packaged in the Jack
Daniel’s Trade Dress, extensive consumer recognition of
the Jack Daniel’s Trade Dress, and association of the Jack
Daniel’s Trade Dress with Jack Daniel’s Tennessee whis-
key.”

17. Defendant alleges that “[t]he combination
of elements comprising the Jack Daniel’s Trade Dress is
non-functional because it is not essential to the use or pur-
pose of Jack Daniel’s Tennessee whiskey and does not af-
fect the cost of quality of the product.”

18. Defendant claims that the Jack Daniel’s
Trade Dress is covered, in part, by a PTO registration
(No. 4,106,178) “for the three-dimensional configuration
of a square shape bottle container . . . for distilled spirits”
(the “Jack Daniel’s Bottle Design”).

19. Defendant also claims the PTO registration
of the Jack Daniel’s Bottle Design is “valid and subsist-
ing” but admits that the PTO registration has not “be-
come incontestable.”



20. The three-dimensional shape identified in
the PTO registration of the Jack Daniel’s Bottle Design is
depicted as shown below:

21. The PTO registration of the Jack Daniel’s
Bottle Design states, in part, that: “The mark consists of
the three-dimensional configuration of the square shaped
bottle container for the goods, having an embossed ridge
or scalloped design on the neck portion of the bottle, and
an embossed signature design comprised of the words
‘JACK DANIEL".”

22. The Jack Daniel’s Trade Dress and Jack
Daniel’s Bottle Shape contain design features common in
the industry for distilled spirits, particularly whiskey.

23. The following images depict bottles for
bourbon or other corn based whiskey not originating from
the Jack Daniels distillery:
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24. The bottles depicted in the images above
are used by competitors of Jack Daniel’s in the sale of dis-
tilled spirits, and whiskey in particular.

25. The bottles depicted in the images above in-
clude one or more of the following features: (1) “a square
bottle with a ribbed neck,” (2) “a black cap,” (3) “a black
neck wrap closure with white printing” and (4) “a black
front label with white printing.”

26. The bottles depicted in the images above in-
volve one or more of the following features identified as
part of the Jack Daniel’s Trade Dress: square shaped bot-
tle container; an embossed ridge or scalloped design on
the neck portion of the bottle, and an embossed signature
on the bottle.

27. The features of the Jack Daniel’s Trade
Dress and Jack Daniel’s Bottle Design are “essential to
the use or purpose” or “affect the cost or quality” of the
products sold using that trade dress and design and pro-
tecting the features of the Trade Dress and Bottle Design
would significantly undermine a competitor’s ability to
compete with Jack Daniel’s in the sale of distilled spirits.

28. Elements of the Jake Daniel’s Trade Dress
and Jack Daniel’s Bottle Shape are merely ornamental or
decorative and do not function as features signifying prod-
ucts from the Jack Daniels distillery.

29. A square bottle with a ribbed neck is a basic
shape or design used for bottles of distilled spirits, includ-
ing bourbon or other corn based whiskey, produced by
more than one distillery owned by different persons.

30. A Dblack cap is used for bottles of distilled
spirits, including bourbon or other corn based whiskey,
produced by more than one distillery owned by different
persons.



31. A black neck wrap closure with white print-
ing is used for bottles of distilled spirits, including bour-
bon or other corn based whiskey, produced by more than
one distillery owned by different persons.

32. A black front label with white printing is
used for bottles of distilled spirits, including bourbon or
other corn based whiskey, produced by more than one dis-
tillery owned by different persons.

33. The following combination of features is
used on bottles of distilled spirits, including bourbon or
other corn based whiskey, produced by more than one dis-
tillery owned by different persons: (1) a square bottle
with a ribbed neck, (2) a black cap, (3) a black neck wrap
closure with white printing; and (4) a black front label with
white printing.

34. The primary significance of the following
combination of elements is to identify any distilled spirits,
particularly bourbon or other corn based whiskey: (1) a
square bottle with a ribbed neck, (2) a black cap, (3) a
black neck wrap closure with white printing; and (4) a
black front label with white printing.

35. The following combination of features used
on bottles of distilled spirits, including bourbon or other
corn based whiskey, produced by more than one distillery
owned by different persons is generic for those distilled
spirits, if not others: (1) a square bottle with a ribbed
neck, (2) a black cap, (3) a black neck wrap closure with
white printing; and (4) a black front label with white print-

ing.
36. The combination of elements of the Jake

Daniel’s Trade Dress is generic because their primary
significance is to identify any distilled spirits, particularly



bourbon or other corn based whiskey, rather than prod-
ucts from the Jack Daniels distillery.

37. Bottles used by competitors of the Jack
Daniel’s distillery in the sale of distilled spirits, and whis-
key in particular, indicate that the following features of
the Jack Daniel’s Trade Dress are basic design features,
common in the field of distilled spirits.

38. Bottles used by competitors of the Jack
Daniel’s distillery in the sale of distilled spirits, and whis-
key in particular, indicate that the Jack Daniel’s Trade
Dress is a more refinement of or variation on the following
existing trade dress within that field: (1) “a square bottle
with a ribbed neck,” (2) “a black cap,” (3) “a black neck
wrap closure with white printing” and (4) “a black front
label with white printing.”

39. The square-shaped bottle is used for bottles
of distilled spirits, including bourbon or other corn based
whiskey, produced by more than one distillery owned by
different persons.

40. The embossed or scalloped bottle neck is
used for bottles of distilled spirits, including bourbon or
other corn based whiskey, produced by more than one dis-
tillery owned by different persons.

41. An embossed signature on the bottle is used
for bottles for distilled spirits, including bourbon or other
corn based whiskey, produced by more than one distillery
owned by different persons.

42. The following combination of features is
used on bottles of distilled spirits, including bourbon or
other corn based whiskey, produced by more than one dis-
tillery owned by different persons: (1) a square shaped
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bottle container; (2) an embossed ridge or scalloped de-
sign on the neck portion of the bottle, and (3) an embossed
signature on the bottle.

43. The primary significance of the following
combination of elements is to identify any distilled spirits,
particularly bourbon or other corn based whiskey: (1) a
square shaped bottle container; (2) an embossed ridge or
scalloped design on the neck portion of the bottle, and (3)
an embossed signature on the bottle.

44, The combination of elements of the Jack
Daniels Bottle Design is generic because their primary
significance is to identify any distilled spirits, particularly
bourbon or other corn based whiskey, rather than prod-
ucts from the Jack Daniels distillery.

45, Bottles used by competitors of the Jack
Daniel’s distillery in the sale of distilled spirits, and whis-
key in particular, indicate that the following features of
the Jack Daniel’s Bottle Design are basic design features,
common in the field of distilled spirits.

46. Bottles used by competitors of the Jack
Daniel’s distillery in the sale of distilled spirits, and whis-
key in particular, indicate that the Jack Daniel’s Bottle
Design is a mere refinement of or variation on the follow-
ing existing trade dress within that field: (1) a square
shaped bottle container; (2) an embossed ridge or scal-
loped design on the neck portion of the bottle, and (3) an
embossed signature on the bottle.

VI.
CLAIMS FOR RELIEF
First Claim for Relief
(Declaratory Judgment)
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47. Plaintiff incorporates and realleges herein
by this reference Paragraphs 1 through 46, inclusive, as
though set forth in full herein.

48. There is an actual and justiciable contro-
versy between Plaintiff and Defendant regarding Plain-
tiff’s use of its “Bad Spaniels” trademark and trade dress
for its novelty dog toy.

49. As a matter of law, Plaintiff’s use of its “Bad
Spaniels” name and mark does not infringe or dilute any
claimed trademark rights that Defendant may claim in
any “Jack Daniel’s” trademark for its Tennessee sour
mash whiskey and/or any other product.

Second Claim for Relief
(Declaratory Relief)

50. Plaintiff incorporates and realleges herein
by this reference Paragraphs 1 through 49, inclusive, as
though set forth in full herein.

51. As a matter of law, the Jack Daniel’s Trade
Dress and Jack Daniel’s Bottle Design are functional and
not entitled to trademark protection.

52. As a matter of law, the Jake Daniel’s Trade
Dress and Jack Daniel’s Bottle Design contain merely or-
namental or decorative features that do not function as
features signifying products from the Jack Daniels distill-
ery and are not entitled to trademark protection.

53. As a matter of law, the combination of ele-
ments of the Jake Daniel’s Trade Dress is generic and not
entitled to trademark protection.

54, As a matter of law, the combination of ele-
ments of the Jake Daniel’s Bottle Design is generic and
not entitled to trademark protection.
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55. As a matter of law, the combination of ele-
ments of the Jake Daniel’s Trade Dress is non-distinctive
and not entitled to trademark protection.

56. As a matter of law, the combination of ele-
ments of the Jake Daniel’s Bottle Design is non-distine-
tive and not entitled to trademark protection.

Third Claim for Relief
(Cancellation of PTO Registration for Jack Daniel’s
Bottle Design)
517. Plaintiff incorporates and re-alleges herein

by this reference Paragraph 1 through 56, inclusive, as
though set forth in full herein.

58. The Jack Daniel’s Bottle Design is a fune-
tional design and not entitled to PTO registration.
59. The Jack Daniel’s Bottle Design contains

merely ornamental or decorative features that do not
function as features signifying products from the Jack
Daniels distillery and are not entitled to PTO registration.

60. The combination of elements of the Jake
Daniel’s Bottle Design is generic and not entitled to PTO
registration.

61. The combination of elements of the Jake
Daniel’s Bottle Design is nondistinctive and not entitled
to PTO registration.

62. Plaintiff is entitled to, and hereby seeks, on
Order of this Court pursuant to 15 U.S.C. § 1119 ordering
the cancellation of the PTO registration (No. 4,106,178)
“for the three-dimensional configuration of a square
shape bottle container . . . for distilled spirits” that repre-
sents the Jack Daniel’s Bottle Design.
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WHEREFORE Plaintiff respectfully requests that
the Court:

A.Issue a judgment declaring that Plaintiff’s use of
its “Bad Spaniels” name and mark for its novelty dog toy
does not infringe or dilute any trademark rights claimed
by Defendant in the name and mark “Jack Daniel’s”;

B. Issue a judgment declaring that the Jack Daniel’s
Trade Dress and Jack Daniel’s Bottle Design are func-
tional, generic and/or non-distinctive, merely decorative
or ornamental and not entitled to trademark protection;

C. Issue an order pursuant to 15 U.S.C. § 1119 order-
ing cancellation of Defendant’s PTO registration (No.
4,106,178) “for the three-dimensional configuration of a
square shape bottle container . . . for distilled spirits”; and

D.Grant such additional or other relief as the Court
deems just and proper.

RESPECTFULLY SUBMITTED this 20th day of
May, 2015.

DICKINSON WRIGHT, PLLC

By: s/ David G. Bray
David G. Bray
Frank G. Long
David N. Ferrucci
1850 North Central Avenue,
Suite 1400
Phoenix, Arizona 85012-2705
Attorneys for VIP Products,
L.L.C.
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[1]

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

VIP PRODUCTS, LLC, an Ari-
zona limited liability company,

Plaintiff and Counterdefendant,
VS.

JACK DANIEL’S PROPER-
TIES, INC., a Delaware corpo-
ration,

Defendant and Counterclaimant.

Case No.
14-¢v-02057-PHX-
DGC

DEPOSITION OF ELEANOR PHILLIPS

Phoenix, Arizona

April 21, 2015

&:58 a.m.

PREPARED BY:
BECKY BAUMERT
Certified Court Reporter
Certificate #50152
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48] A. Very few. I have never actually designed
the bottle shape.

Q. Have you ever suggested a bottle shape or
provided examples of bottle shapes for the Silly Squeaker
line?

A. No.

Q. In describing the general process, you say
typically starting with a call from Mr. Sacra with a name.
Is that the name of a brand of alcoholic beverage?

A. No. A name for the next bottle that we are
going to design.

Q. So in the case of the Bad Spaniels, that
name is not just Jack Daniel’s?

A, Correct.

Q. In the general process has Mr. Sacra typi-
cally given you more than simply the name of the next
product?

A. Not usually, no.

Q. And when you have gotten these calls, is
that the event that causes you to start a production file for
each toy?

A. Yes.

Q. Who typically decides on the shape of the
bottle on which the label for each toy will appear?

A. I'm not exactly sure who specifically picks
that shape.

[49] Q. It’s not you?

A, It’s not me.
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Q. And when Mr. Sacra has called you with a
name for a new product, in addition to designing the la-
bels, are there other elements or graphic materials that
you anticipate you will be required to design for that prod-
uct?

A. Yes. The hanging card that usually affixes
to the bottle itself or a retail store sell sheet and eventual
catalog integration and photographs.

Q. Let’s turn now to the Bad Spaniels Product.
When did the process of designing that product begin?

A. Roughly two years ago.
Q. What happened?

A. I got a call. I had a typical phone call from
Steve. He said, “Bad Spaniels. You figure it out.”

MR. LARKIN: I'm sorry. Can you read that
back?

(Answer read.)

Q. BY MR. LARKIN: Is that what you recall
happened during that call?

A. Yes.

Q. What did you understand Mr. Sacra to
mean by “You figure it out”?

A. That’s typically his indication that I need to
design something, a product for Bad Spaniels.

[60] Q. How long did that first Bad Spaniels call
last?

A. I can only guess, 10, 15 seconds.
Q. It was that short?
A. Yes.
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Q. A very short --

A. Yes.

Q. Did you take any notes?

A. No.

Q. I guess you really wouldn’t need to if it was

that short. Did you know what alcoholic beverage he was
referencing from Bad Spaniels?

A. It took me some time to figure it out, but,
yes.

Q. What was that?

A. Jack Daniel’s.

Q. How did you figure that out?

A. Because it rhymes with Bad Spaniels.

Q. Did he tell you anything else about what the
label for the new Bad Spaniels product should look like
during that first call?

A. No.

MR. LARKIN: Let’s mark as Exhibit
9 a two-page document consisting of a sketch and an e-
mail.

(Deposition Exhibit Number 9 was marked for 24
identification by the Reporter.)

Q. BY MR. LARKIN: I see you grinning
there, sodo[....]

[52]



18

Q. Do you recall doing several thumbnail
sketches for the Bad Spaniels, the ultimate Bad Spaniels
sketch?

A. I recall doing small sketches, but I don’t re-
call specifically what they look like.

Q. Before you began work on the sketches, had
you concluded that Bad Spaniels referenced Jack Dan-
iel’s?

A. Yes.

Q. Did you do anything to research what the
label for Jack Daniel’s whiskey looked like?

A. Yes.
Q. What did you do?
A. Pulled it out of my liquor cabinet.

Q. You read my mind. Are you a consumer of
Jack Daniel’s whiskey?
A. Not often, but sometimes.

Q. When did you first consume it?

A. I think I snuck some from my dad’s cabinet
when I was about 13.

Q. After you reached legal drinking age, did
you from time to time purchase the product?

A. On occasion, yes.

Did you drink it in bars?
Sometimes.

Did you keep a bottle at your house?
Yes.

Have you seen Jack Daniel’s television ads?

[53]

L o L
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I don’t recall any specifically.

Did you see any Jack Daniel’s print ads?
Yes.

What do you recall seeing?

The black and white label.

Q. Do you work from your home, or do you
have a separate office?

o o P

A. I now have a separate office.

Q. At the time when Mr. Sacra called on Bad
Spaniels, were you working in your home?

A. Yes.

Q. You went to your liquor cabinet and re-
trieved a bottle of Jack Daniel’s whiskey?

A. Yes.

Q. Do you recall what size it was?

A. (Indicating.) Whatever that size is. I'm not

sure.
Q. You are indicating --
A. The medium-size bottle.
Q. 750 milliliters?
A. Sounds about right.
Q. Did you recall from memory what the Jack

Daniel’s label looked like when you went to retrieve the
bottle?

[54] A Yes.
Q. What did you recall it looked like?
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The black and white label, sort of a cursive

font for Tennessee, simple type.

Q.
A
Q.
A

Q.

Do you recall what the bottle looked like?
Yes.

What did you recall?

Sort of a square shape.

Before you retrieved the bottle from your

liquor cabinet, did you recall some of the text that was on

the label?
A.

> Lo L

Q.

Some, not all.

What do you recall recalling?

That there was a number on it.

Do you remember what the number was?
Not until I actually looked at the bottle.

Do you remember where the number was

positioned on the bottle from your memory?

A.
Q.

I remember it was on the label on the neck.

Did you remember any of the other text on

the bottle before you retrieved it?

A.
I retrieved it.
Q.
A
[65] Q.
A
Q.

I can’t say for sure what I remember before

After you retrieved it, what did you do next?
I looked at it, examined it.

Why did you do that?

To get inspiration.

Did you then begin sketching what ulti-

mately became the sketch in Exhibit 97
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A. Yes.

Q. Did you have the bottle in front of you when
you did that?

A. I believe it was on my desk.

Q. Look at the sketch for a minute, please.
Who came up with the notation in the middle in the oval,
“Do Old No. 2”?

A. I did.

Q. During your short call with Mr. Sacra, did
he tell you anything about how the bottle should be hu-
morous or what the theme of the bottle would be?

A. He didn’t need to.
Q. Why is that?

A. Because we have done lots of funny bottles
in the past.

Q. Have all of the bottles that you have worked
on for VIP had to do with urination or defecation or things
of that sort?

A. Not specifically urination or defecation.
Other various humorous elements of dog ownership.

Q. Do you remember any that you created that
did [56] reference dog poop or urination?

A. Yes.

Q. Which ones?

A. Pissness comes to mind.

Q. You might want to spell that for the re-
porter.

A. P-i-s-s-n-e-s-s.
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Q. Any others that come to mind?
A. Pawschitngo.

Q. We will dispense with that so we don’t have
to trouble your memory. Is it your understanding that a
theme of that sort was what Mr. Sacra wanted for Bad
Spaniels?

A. Not necessarily, no.

Q. Is that what you thought you would design
and show him?

A. It just came out that way.

Q. You are the one who decided to use Do Old
No. 2?

A. Yes.

Q. What did “Old No. 2” refer to there?
A. Going poop.

Q. And why Old No. 2?

A. I thought it was a fun play on Old No. 7 from
the Jack Daniel’s bottle, to change it to Old No. 2 referring
to the dog.

Q. Why did you put “Do Old No. 2” in the
sketch [57] inside an oval?

A. Because I wanted it to be similar to the Jack
Daniel’s bottle.

Q. Is that one of the places where the Old No.
7 mark appears on the Jack Daniel’s bottle?

A. Yes.

Q. And the Old No. 7 mark appears within an
oval in the Jack Daniel’s bottle, correct?
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A. Yes.

Q. Farther down is the text “On Your Tennes-
see carpet.” Do you see that?

A. Yes.

Q. You are the one who selected those words?

A. Yes.

Q. And what were they intended to mean?

A. That, along with the Do Old No. 2, is in-
tended to be your dog taking a poop on your nice lovely
carpet.

Q. Why did you use the word “Tennessee”
there?

A. Because we wanted it to be a parody of the
Jack Daniel’s bottle, and “Tennessee” is a very prominent
piece of that.

Q. Do you recall that the word “Tennessee” ap-
pears on the Jack Daniel’s bottle in about the same place
it appears on the sketch?

A. Yes.

[59] Q. Were there other sketches, what you re-
ferred to as thumbnails, that were done that you didn’t
like as much as the one that you sent to Mr. Sacra?

A. Not to say that I liked or disliked them.
Thumbnails are just sort of a composition, how things
should be laid out, and they are not anything, no specific
details.

Q. So not as detailed as this sketch?
A. Not at all.
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Q. And not as useful, I guess, in the process of
creating the product?
A. Correct.

Q. When you completed the sketch as part of
Exhibit 9, did you compare it to the Jack Daniel’s bottle
that you said was sitting on your desk?

A. I didn’t necessarily compare it.

Q. Did you believe that basically replicated
some elements of the bottle?

% % %

A, BY THE WITNESS: I believe that it had
some decent similarities.

* * *

[65] Q. BY MR. LARKIN: Ms. Phillips, do you rec-
ognize Exhibit 127

A. Yes.
Q. What is this?

A. It’s a second mock-up design of the Bad
Spaniels label.

Q. When in the process did you create the sec-
ond mock-up?

A. I think it was probably roughly around the
same time as the first mock-up. I tend to make things as
I go.

Q. The e-mail that’s the first page of Exhibit
12, it was sent at 3:47 on Tuesday, June 11th. The e-mail
that’s the first page of Exhibit 10 with the first mock-up
was sent at 3:13 on that day. Does that refresh your rec-
ollection -- did you create the two simultaneously?
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[66] A. Yes.

Q. In your e-mail to Mr. Sacra you wrote,
“Here’s one more version, just some different type treat-
ment on ‘Bad Spaniels,” maybe a bit closer to the JD la-
bel.” What did you mean by “different type treatment”?

A. Moving or taking the Bad Spaniels text out
of the banner and just putting it directly on the black
background.

Q. Did you do that on your own initiative, or
did you have any sort of conversation or contact with Mr.
Sacra?

A. I did that on my own.

Q. Is that what made this different type treat-
ment maybe a bit closer to the JD label?

A. Yes.
Q. In what respect was it maybe a bit closer to
the JD label?

A. Just in the way that the JD label does not
have “Jack Daniel’s” inside the banner. It’s on its own.

Q. Did you go back and look at the bottle that
you had pulled out of your liquor cabinet when you created
the second mock-up?

A, I believe --

% % %

A. BY THE WITNESS: I believe I referenced
it every [67] now and then throughout the process.

Q. BY MR. LARKIN: Was it important to you
as the designer on the project to be close to the Jack Dan-
iel’s label?
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A. Yes.

Q. Or as you said in your e-mail, closer than
your previous one. Was that important to you?

A. Yes.

Q. Why did you depict the words “Bad Span-
iels” in your second mock-up in arched format?

A. Because that’s the only way it would really
fit underneath the dog and above the oval.

Q. Do you remember that the mark “Jack Dan-
iel’s” appears in arched format on the Jack Daniel’s whis-
key label?

A. I don’t recall at this moment.

Q. Do you recall thinking about that at the
time you created the second mock-up?

A, I assume.

% % %

Q. BY MR. LARKIN: Ms. Phillips, do you
recognize what we have marked as Exhibit 13?

[79] A. Yes.

Q. That appears on the product where the cap
would appear on an actual bottle holding liquid?

A. Yes.

Q. Does the cap on the Bad Spaniels product
serve any function other than decoration?

A. Does it serve any other function?

Q. You can’t actually remove it or anything of
that sort, can you?

A. No.
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Q. How did you develop the neck art that ap-
pears at the bottom of the fourth page of Exhibit 15?

A. I pulled elements from the label design and
made them into the neck design.

Q. And when you did that, did you go back and
look at the Jack Daniel’s whiskey bottle that you had used
originally?

A. No.

Q. Why did a neck design appear on the Bad
Spaniels product?

A. Steve requested it.
Q. Did he tell you why he requested it?

A. No. He usually has me create the neck and
the bottle cap design for the bottle product.

% % %

[117]

% % %

Q. BY MR. LARKIN: Ms. Phillips, do you rec-
ognize Kxhibit 427

A. Yes.

Q. Do you recognize that to be a page from the
2014 VIP catalog?

A. Yes.

Q. Did you create Exhibit 427
A. Yes.

Q. How did you do that?

A. Photoshop magic.
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Q. What did you use -- strike that.

Well, tell me what you did in using Pho-
toshop.

A. The background image of the bar is a stock
photography image, and then I superimposed the Bad
Spaniels bottles onto the top of the bar, and I also wiped
out any recognizable brands that were displayed in the
bar background.

[118] Q. Is the stock image that you started with an
image of an actual bar?

A. I believe so, yes.

Q. Do you have any information about where it
is?

A. No.

Q. Or what restaurant or bar it’s in?

A. No.

Q. Some of the bottles and glasses appear in
Exhibit 42 upside down. Was that how they appeared in
the stock image that you started with?

A. Yes.

Q. Do you know whether the stock image was

a shot of an actual bar that someone could enter and buy
a drink?

A. I believe it was, yes.

Q. Do you see on the left-hand side hanging
upside down a bottle with an oval design, a white on black
label and a black neck design?

A. Yes.
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Q. Was that a Jack Daniel’s bottle in the origi-
nal Photoshop stock photo -- I'm sorry -- the original stock
photo?

A. I actually don’t recall.
Q. Why did you excise the brand names?

A. Because that's the proper thing to do when
you are not purchasing -- when you are purchasing royalty
free [119] and you are going to be displaying it in a catalog
with other products. It’s a safer route so nobody can claim
rights to it.

Q. Did you do that with every bottle that’s
shown on that bar?

A. With every bottle that had recognizable
text, I did, yes.

Q. So looking at the bar as it appears in Ex-
hibit 42, do you believe that no one can tell from viewing
the products what they are?

MR. BRAY: Objection, form, foundation.

A. BY THE WITNESS: I believe that while
the bottle could still be recognizable to people, there are
no actual names that could be read on them.

Q. BY MR. LARKIN: Do you believe that the
bottle hanging upside down with the oval and the white on
black label could be recognized as a Jack Daniel's bottle,
even though the mark has been removed?

A. It could be.

& & &
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[57] A. Page 897
Q. Yeah.

A. Okay. It’s actually page 32, reference
VIP00089.

Q. It’s catalog page 32. We probably ought to
use that Exhibit number. So it’s VIP 89 through -- well,
is it correct that VIP 89 through VIP 93 showed the bottle
toys that were available in 20147

A, Correct.

Q. Is there a -- you consider each of the prod-
ucts shown in the bottle line to be humorous. Is that cor-
rect?

A. That is correct.

Q. Is there something that’s -- is there some
common humor to each of the products? Or do they -- in
your mind, are they funny for different reasons?

MR. BRAY: Objection. Form.

THE WITNESS: There is commonality
across the entire product line.

Q. BY MR. LARKIN: What is that?

A. Well, and that would speak to the parody.
First of all, they’re all parody products. And with the par-
ody product, you realize that people, in their daily lives,
take things, maybe, a little bit too seriously. Companies
take themselves a little bit too seriously. And there’s
nothing wrong with people having -- taking a moment to
look at the juxtaposition of elements of imagery that they
[568] see in their daily lives, and take a moment to sit back
and laugh at it and enjoy the humor in an otherwise pretty
serious world that we live in.
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And, further, you know, we created this line of Silly
Squeaker dog toys to reflect things that people have in
their everyday life; such as beer bottles, wine bottles, soda
bottles, liquor bottles. These are all things that people in-
teract with every single day. So it’s something that they
can relate to. But then it’s also something where we can
take imagery in their lives and create humor.

So we take these two elements and put them to-
gether. But then as I was talking about earlier about the
humanization of the animal, that’s been something that’s
increased over time.

If you remember back in the ’70s, we had dogs
playing poker. We had dogs playing pool. You had all
this. And people, they found humor in those things. And,
I mean, it’s like a dog would never play pool, but it was
funny to see. Or the idea of a dog carrying a product out
of the -- out of the -- out of the frige.

So we're doing a play on a dog who doesn’t do a
human habit; because a dog is not going to drink beer and
you wouldn’t feed a dog beer; but with the humanization
of the animal, what makes this product funny is you’re [59]
getting your dog to do something that they normally, in
real life, wouldn’t be doing. And people find humor in that.
Just like the dogs playing pool or the dogs playing poker.

And so you could have a product that’s just a beer
bottle that says “beer” on it, but that doesn’t connect to
the consumer. Because the con- -- a person in their daily
lives doesn’t sit there with a generic bottle that says
“beer” on it and says, “Oh, drinking a beer.” No. They
drink beers, or sodas, or wines, or liquors that are being
bombarded in the world around them through advertis-
ing, and marketing, and mass -- I don’t know if you want
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to call it the gray fuzz that surrounds us, that’s every-
where.

And so by taking that imagery and putting it onto
a product such as this, you're now making the connection
back to the consumer with something that they’re familiar
with as part of their daily lives. And you’re only incorpo-
rating certain small elements to spark that connection.

So on another level, the common aspect of all these
products is that we -- you know, everyone who has a dog,
or a cat, or whatever; they deal -- there’s a wonderful pos-
itive side about how wonderful they are, and happy they
are, and loving they are, and they’re your [60] favorite,
they’re your pet, and you love them.

But the other side of a pet is, you know your dogs
do things like they pee, and they poop, and lick them-
selves, and bite things, and do things that humans don’t
do. So you know there’s the dog that is mad at you when
you come home and goes poop in front of the door, and you
open up the door and you smear it across the floor.

There’s your friend that tells you the story about
how they walked out of their bedroom and it was dark, and
it’s like “Oh, my gosh.” And it’s the dog is humiliating, if
you will, the human back by saying, you know, “Hey, you
left me alone all day. That wasn’t very nice. So I'm going
to do this.” And maybe they do it just because they can.

But we take those aspects of a dog, and we make
fun of the dog by putting them on there. And it opens up
-- it’s something that everybody talks about in their daily
life. It happens every single day to people. And you're
making another association with the dog to the bottle.

And as I said before, you know dogs don’t drink
beer, but if a dog did have a beer, what would it look like?
Well, it would be fun and it would be funny, because dogs
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are fun and funny. And it would poke fun at the human-
dog relationship. So those different aspects [61] are what
we put together on three different levels. So you have the
dog doing something that is a human behavior.

Q. That would be urination or --
A. No. No. No. Let’s take the dog drinking.
Q. Okay, fine. Sorry. Go ahead.

A. That’s the dog being humanized. And then
you have the dog -- sorry. Ilost my train of thought there.

Q. You said there were three levels?

A. Well, I'm saying you have the humanization
of the dog. Then you have the poking fun of the human-
dog relationship. And bring that all together through us-
ing imagery in the human’s everyday life and imitating
what is a part of their life to make the actual parody work.
So it’s not just -- it’s not just -- I mean, it’s -- it’s very com-
plex.

But the last part which I talked to earlier is that all
the products that we made prior to Silly Squeakers are
serious products. And here we are as a serious company.
But we’re all fun people, and we’re all trying to enjoy life
and have fun and do things. And a way for us to share that
with our consumers is to be able to create a line that is, in
a way, kind of parodying us because we're serious and
we're making fun now.

And we’re doing this to, basically, take the world
around you, put it into something small and [62] some-
thing fun where a human and a dog can interact, they can
laugh at each other, they can laugh at their relationship.
They can laugh at the fact that it’s poking fun at not only
the dog, but imagery and brands that they see in their
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daily lives. And, honestly, it’s a great thing because we
could all use a little bit more humor in our life.

Q. Do you agree that all the bottle products
shown on VIP 89 to 93 mimic well-known products?

MR. BRAY: Objection. Form.

THE WITNESS: Each one of them
mimics imagery that people have seen in their daily lives
at some point or other. Each one of them may reflect dif-
ferently to each person, depending on the experiences
that they’'ve had.

Some person might -- one person may look at it and
go, “All right, I get it.” And then some people will look at
it and go, “Oh, my gosh, this is hilarious,” because I've
seen this, or I know about this, or this product is awesome.
And they see the imagery and --. But, once again, they
reflect back on their dog’s carrying a beer through the liv-
ing room. Or it says something funny like “Deers Bite”
on the front of it; where deers don’t normally bite.

Q. BY MR. LARKIN: You mentioned earlier
in you [....]

* * *

[216] [...] a lengthy quotation that ends about line 19
from the Tommy Hilfiger, Timmy Holedigger case. And
I want to look at the portion of that quotation that begins
on line 13 starting:

“Trademark parodies do convey a message. The
message may be simply that business and product images
need not always be taken too seriously; a trademark par-
ody reminds us that we are free to laugh at the images and
associations linked with the mark. The message also may
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be a simple form of entertainment conveyed by juxtapos-
ing the irreverent representation of the trademark with
the idealized image created by the mark’s owner.”

Do you see what I just read?
A. Yes.

Q. What is the message that is conveyed by the
Bad Spaniels toy?

A. (No response.)

Q. Is it simply that business and product im-
ages need not be always taken too seriously, or is there
more?

A. Well, earlier, we went over the entire line of
the Silly Squeakers dog toys and what creates a successful
parody. And, yes, the message is that, in a very serious
world, that we need to sit back and be able to laugh at our-
selves and laugh at the humor of the constant bombard-
ment of advertising and marketing that’s going on [217]
around us that’s such a predominant part of our lives. And
it’s humorous to sit back and poke fun at that and laugh at
people and laugh at ourselves.

Q. Well, farther down in your response, begin-
ning on line 22, VIP stated: “So too in this case. The mes-
sage of the Bad Spaniels parody dog toy is that business
and product images of Jack Daniel’s need not always be
taken seriously.” Semicolon. “VIP’s trademark parody
reminds the public that they are free to laugh at the im-
ages and associations linked with the mark.” Do you see
that?

A. Yep.
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Q. What aspect of the business and product
image of Jack Daniel’s are you communicating need not
be taken too seriously?

A. What aspects of the -- I'm sorry, could you
repeat the question?

Q. You said the message of the Bad Spaniels
parody dog toy is that business and product images of
Jack Daniel’s need not always be taken too seriously. I
just want to know what aspect or --

A. It’s the entire aspect. I mean, Jack Daniel’s
has created a culture around its product. As do all -- most
products try to create a culture around that. And all peo-
ple who are doing that take it pretty seriously, I mean.
And by making fun of that or poking at them saying, [218]
“Hey, you know what? I know that you are over here try-
ing to be the best of everything and dominate the world.
Well, here’s something funny.”

Q. Farther down, the last line of that page, line
27. Actually, let’s start with the sentence on line 25. “The
message is also a form of entertainment conveyed by jux-
taposing the irreverent representation of defendant’s
trademark.” What do you mean by “irreverent represen-
tation of defendant’s trademark”?

A. We're taking small portions of identifiable
parts of the trade dress that people have visual recogni-
tion with, and juxtaposing that. And “juxtaposition,” by
definition, means comparing two things against one an-
other. And by making -- we're adding elements to that to
make it funny and to relate it to dog owners by adding a
dog and making it strictly relate to dog and dog products
and things that dogs do.

Q. And your answer says, “In this case involv-
ing a common dog behavior.” Is that going number two?
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A. That is correct.

Q. And the juxtaposition you reference on the
last line of page nine: “With the idealized image created
by JDPI and Jack Daniels”; what are you referring to
when you say “idealized image”?

A. Well, the idealized image are all the -- is the
[219] imagery that is drawn up in a person’s mind when
they reference Jack Daniel’s. So we take small elements
of that to be able to key into the person’s memory to trig-
ger them to recognize this isn’t Jack Daniels, but it’s mak-
ing fun at Jack Daniels.

Q. What is the idealized image? What does
that constitute? How can you articulate it?

A. Idealized --

MR. BRAY: Objection. I think it was asked and
answered, but go ahead.

THE WITNESS: Didn’t I just answer that?

Q. BY MR. LARKIN: It's your words. I
don’t know what you meant by “idealized image.” What
does the image consist of?

A. You're asking for specific details?

Q. Yeah. You're the one who is juxtaposing the
idealized image with a common dog behavior that all dog
owners can relate to. And I want to know what the ideal-
ized image was?

A. No, that’s saying I'm combining a dog be-
havior with the idealized image; meaning that there are
elements of the Jack Daniel’s bottle that are being com-
bined with a common dog behavior. So “with the idealized
image created by JDPI,” means that you have an idealized
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image of JDPI, and we’re taking that image and we’re
combining that with [220] this other element.

Q. What goes into that image? High quality?
Long heritage of sales? What is the image you're combin-
ing with the common dog behavior that all dog owners can
relate to?

A. Well, the idealized image is -- image is
something that you look at. You're talking about feelings,
and emotions, and things that are not an image. The
things that you're referencing

Q. Well, do you -- in the Bad Spaniels toy, are
you commenting in any way on Jack Daniel’s business
practices?

A. No, absolutely not.

Q. Or the quality of their whiskey?

A. Absolutely not.

Q. Or the way they market the product?
A. Absolutely not.

Q. Or anything else that has to do with their
actual business?

A. Absolutely not.

Q. You're not criticizing those in any of -- in an-
ything of that sort. Is that correct?

A. I'm not attempting to disparage Jack Dan-
iel’s in any way.

Q. Why did you decide to use the idealized im-
age of Jack Daniel’s, rather than the idealized image of
another [221] whiskey brand?
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A. As we discussed earlier, when going
through the creative process of trying to come up with dif-
ferent parodies, you start running them through your
mind. And as I discussed earlier, this is the first one that
pops up in my mind. It’s not easy creating parody.

Q. Look at the next page, please. Numbered
page ten.

A. Okay.

Q. Starting at line three, in italics, “Strength of
the mark. Plaintiff does not dispute defendant’s mark is
widely recognized.” Do you agree that the Jack Daniel’s
trademark is very well known in the United States?

MR. BRAY: Objection. Form.

THE WITNESS: I think that Jack Dan-
iel’s is more recognizable than other brands. But they’ve
spent a lot of money to make that recognition.

Q. BY MR. LARKIN: Do you believe that
the Jack Daniel’s label is more recognizable than other
brands?

MR. BRAY: Objection. Form, foundation.

THE WITNESS: It depends on the per-
son. I mean, one person could look at it and go, “I don’t
know what that is.” And someone else could look at it and
go, “Oh, I know what that is.” It’s who you've gotten to
with your marketing.

* * *
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[18] (The record was read as follows:

“Q What did Jack Daniel’s counsel want
you to test in this case?")

BY MR. BRAY:

Q Okay. TI've given you Exhibit 61, which is
your declaration, I think, to refresh your recollection. If
you could go ahead and answer my question, either refer-
ring to the report or in your own words.

A I think that paragraph 2 specifically identi-
fies what I was asked to do.

Q So Jack Daniel’s asked you to conduct a sur-
vey --

A Design and cause to conduct a survey to ad-
dress the issue of likelihood of confusion. Excuse me.

Q Did --

A Specifically, the survey was designed to
measure the degree, if any, to which Plaintiff’s Bad Span-
iels dog toy is likely to cause confusion as to the source --

THE WITNESS: Am I going slow enough for
you? Okay. Sometimes I don’t do that. So you can slap
my hand when I do.

-- source, authorization, or approval of or business
affiliation or business connection with Jack [....]

[20] [...] counterclaim and the list. I think Dr. Nowlis
actually also lists them in his declaration.

Q We’'ll come back to the opinions in this case,
but let’s go back to your trial testimony --

A Sure.
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Q -- which was Exhibit --
MR. LARKIN: 60.
THE WITNESS:  60.
BY MR. BRAY:

Q We actually haven’t even hit any of the
cases listed on Exhibit 60 yet --

A I don’t think we have.

Q -- because we spent the whole time on the
new Nike ITC case. PODS Enterprises versus U-Haul
International --

A It was a fame survey.

Q How does a fame survey differ from a con-
fusion survey?

A Generally -- well, I think you probably know
the answer to this question. It’s —it’s guided by the -- the
new federal revision of the Dilution Act where there’s a
non -- non-exclusive list of factors for what’s considered to
be fame, and then there is another almost duplicate -- du-
plicate list of factors that are used to determine whether
there’s dilution by blurring.

* * *

[22] [...] And our -- our procedures for fame have not
changed, really, at all since the Federal Dilution Act and
the TDRA.

Q The survey that was conducted in this case,
the VIP/Jack Daniel’s case that you referred to in your
declaration, which has been marked as Exhibit 61, is not
a fame survey; correct?

A It’s not being offered for that, no.
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Q And generally speaking, you ask -- in your
field, if -- you would ask different questions to test for
fame than you would to test for likelihood of confusion;
correct?

A Generally that’s true, although I think you
have to be cautious. If you get significant levels of likeli-
hood of confusion, I think that a professional could easily
say that that provides underlying evidence of fame -- sec-
ondary evidence of fame.

Q And counsel on this case did not ask you to
conduct a fame survey on any of -- any element of Jack
Daniel’s intellectual property rights at issue in this case;
correct?

A That’s correct.

Q And if you had been asked to conduct a fame
survey on any of the elements of Jack Daniel’s trade -- or
intellectual property at issue in this case, you [23] would
have asked or you would have had the survey firm ask dif-
ferent questions than the questions that were presented
to respondents in Exhibit 617

A That’s generally correct.

Q Okay. Do you agree that Jack Daniel’s, the
name, is a well-known mark in the United States?

A I have not done any empirical research on
that, but I would -- I would -- I know you’re not supposed
to speculate in a deposition, but I would speculate that it
probably is --

Q All right.

A -- well-known and probably a famous mark.
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Q Sure. Barbie, that would be another exam-
ple of a well-known famous mark. Would you agree with
that?

MR. LARKIN: Calls for speculation,
but if you can answer, go ahead.

THE WITNESS: You know, that’s a
closer call. There are lots of uses of Barbie that are not
associated with toy dolls.

BY MR. BRAY:

Q When you say it’s a closer call, is it your be-
lief that Jack Daniel’s is a stronger, more well-known
mark than Barbie?

A If you restrict Jack Daniel’s to -- to whiskey
or Tennessee whiskey, then I don’t think it’s a closer [24]
call than Barbie for a toy doll.

I think that Barbie is -- excuse me -- a little bit like
Chanel. It’s a crowded field, and other people use that
mark. I don’t think anyone else uses Jack Daniel’s that
I'm aware of.

Q Are you aware of any third party besides
Mattel using Barbie for toys?

A As I sit here, no, but I'm aware of other peo-
ple using Barbie for a variety of businesses. It was the
subject of litigation that we were involved in in federal
court in Canada that went up to the Canadian Supreme
Court, where they found --

Q So when we're talking Barbie, we're not just
totally speculating. It’s a case that you had worked on --
A Well, yes.

Q -- at least some elements in the past?
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A You know, our practice is not just limited to
the United States. It’s part of the problem, so --
Q What year were you retained for the Barbie

case in Canada, ballpark?
A Probably five years ago.

Q Okay. And what was the issue or what were
you asked to do in conjunction with the Barbie case?

A In that case, I was only a consulting expert.

% % %

[85] [...] capability of -- I'm -- will admit -- I'm the first
person to admit, I do not have the technical capability, but
Matt Ezell, who is here, sitting in this room, has the tech-
nical capability of kind of creating anything for an internet
survey.

Q Is one possible advantage of a mall inter-
cept survey is that the survey respondent gets a tactile
experience with the surveyed product?

MR. LARKIN: Objection to form.

THE WITNESS: 1 think that that’s an ad-
vantage if the -- the tactile experience was a source indi-
cator. Ifit’s not a source indicator, then it doesn’t seem to
me that it matters. It doesn’t have any advantage.

BY MR. BRAY:

Q Would one possible advantage be that the
-- the survey respondent would get to handle the product
at any angle that he or she might like to handle the prod-
uct?

A That could be an advantage if there were
angles where you couldn’t show the product adequately,
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which I don’t think was the case here. You have the prod-
uct there.

Q Well --
A There’s nothing on the back.
Q -- the internet survey that you did did not

offer consumers a top view of the product where they [86]
could see BS on the cap; correct?

A You could not.

Q And a mall intercept survey respondent
would be able to turn the product and view the top, if he
or she chose to?

A That’s true.

Q And that’s a potential advantage to a mall
internet survey?

MR. LARKIN: You mean in this case or in gen-

eral?
BY MR. BRAY:
Q In this case?
A If there was some evidence that the BS on

the top was a source indicator or not source indicator, then
that may be true. I assume that if you believed that the
BS on top of the toy was a source indicator, that you would
have done a replication survey to show that it made a dif-
ference.

Q In general, is it a potential advantage to
mall intercept surveys that a consumer can view the prod-
uct at any angle he or she chooses as opposed to the lim-
ited views that would be provided to him or her through
an internet survey?
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MR. LARKIN: Objection. Asked and
answered.

THE WITNESS: I don’t think so. It de-
pends --[....]

[126] Q And you didn’t testify in either case at any
kind of hearing; correct?

A That’s correct. And most courts -- you
know, like in New York, it’s pretty typical to have live tes-
timony, either in PI cases --

Q Sure.

A -- like -- and I don’t know what it’s like in
Phoenix, but in the Central District of California, there’s
actually a rule that says you can’t have live witnesses.

Q State court in Phoenix, you get a half day
pretty quickly. In federal court you get typically more
like a day, spread over a couple of days, and it takes longer

A Okay.
Q -- in my experience.

What was the name of the parody -- the par-
ody product was South Butt?

A That’s my recollection.

Q And what was it?

A It -- it was South Butt.

Q But what was --

MR. LARKIN: What was the product?
BY MR. BRAY:
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Q Was there a product associated with it?

* * *

[130] [...] testifying to at trial; correct?
A Not unless asked.

Q Okay. And you were not asked in -- when
you conducted -- when Jack Daniel’s or its counsel com-
missioned you as an expert, they did not ask you to opine
as to whether any element of the Jack Daniel’s trade dress
had acquired distinctiveness; correct?

A No. We never tested any particular ele-
ment. We tested the overall trade dress.

Q And when you tested the overall trade
dress, you weren’t testing it for acquired distinctiveness?
You were testing likelihood of confusion; correct?

A Absolutely.

Q Have you ever conducted a survey in order
to test acquired distinctiveness of one or more elements
of the trade dress?

A Probably that would be true to all of the
Adidas cases.

Q Okay.

A There were a variety of trade dress ele-
ments both in the shoe shape as well as in the stripes com-
ing -- downward stripes from the laces to the sole.

Q And generally speaking, a survey that
would test acquired distinctiveness would ask different
questions than a survey you would use to test likelihood
[131] of confusion; correct?

MR. LARKIN: Asked and answered.
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THE WITNESS: You would generally ask an
association question.

BY MR. BRAY:

Q Do you acknowledge -- well, Professor
McCarthy, in his treatise, writes, quote, parody is a rec-
ognized form of free speech protected by the First
Amendment, end quote.

Do you agree with that?

MR. LARKIN: That calls for a legal conclu-
sion.

THE WITNESS: I agree he says that, but he
makes exceptions to that when he says it’s not covered
when there’s likelihood of confusion.

BY MR. BRAY:

Q Do you agree with the general principle that
parody is a recognized form of free speech --

MR. LARKIN: Same objection.

BY MR. BRAY:
Q -- protected by the First Amendment?
MR. LARKIN: Sorry. Same objection.

THE WITNESS: I have read that. I'm not a
lawyer, so I — you're asking me really legal questions now.

BY MR. BRAY:
[....]

* * *

[142] [...] and the courts have recognized that, and they
have relied on my surveys in the past.
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Q Okay. At a 20,000 foot level, explain to me
the importance of a control in a trademark -- in the trade-
mark survey likelihood of confusion context.

A Okay. Well, it’s kind of a more modern con-
cept. You know, we went for about 25 years where we
didn’t do controls. We relied on the why do you say that
question as the basis for determining why there was a
likelihood of confusion. It’s only maybe in the last ten
years that surveys have become -- and I’ll use the word --
more sophisticated, where they include a test cell and a
control cell.

Have we done surveys without control cells that
the courts have relied on in the last ten years? The one
that pops to mind is the Nissan computer case in front of
Judge Pregerson in the Central District that had no con-
trol. He relied on the survey.

So are they absolutely necessary? The answer is
no.

Q Is state of the art today in your business to
have a control?

A I think it is traditional.

Q Okay. What’s the purpose of having a con-
trol?

A The purpose of having a control is to -- much
[143] like a placebo is to eliminate the active ingredients
that are in the test cell so that you're controlling for only
the claimed elements.

MR. BRAY: Can I have your copy of the answer,
because I wrote on mine.

MR. LARKIN: Yeah.
MR. BRAY: I'm going to mark this as Exhibit 63.
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(Plaintiff’s Exhibit 63 was marked for identifica-
tion.)

THE WITNESS: Thank you.
BY MR. BRAY:

Q Can you explain to me, before I ask you
about Exhibit 63 --

A Sure.

Q -- the concept of noise in a trademark sur-
vey?

A It’s kind of a term of art, but it is generally
mismeasurement air. It’s when you allow -- the way I
would explain it is when you allow the control to include
elements that you're testing that you potentially could
have noise in your control results. In other words, it’s not
true non-confusion. It’s kind of confusion created by an
improper control.

Q I'm going to have you look at Exhibit 62,
which is the --

A I'm looking at it.

* * *

[146] [...] a likelihood of confusion survey, and you got
one percent likelihood of confusion. Then I don’t think the
control would be necessary because you're not really con-
trolling for anything at that point.

Q Was a control necessary in this case, the
VIP/Jack Daniel’s case?

A Well, I suspect if you got no likelihood of
confusion, we probably wouldn’t have executed the con-
trol, so --
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Q So a short answer is in your expert opinion,
a control was necessary in this case?

A In this case, I thought it was appropriate.

Q All right. In this chapter that you wrote of
Exhibit 62, you went on to say that the control cells are
designed to, quote, account for such things as market
share, popularity, preexisting beliefs, et cetera -- factors
oftentimes referred to as noise or mismeasurement error.

Is that still your belief today?
A Yes. You read correctly.

Q And is it your expert opinion, Dr. Ford, that
a -- some of the noise that you might get in a survey can
arise from preexisting beliefs?

A It’s probably more common in false adver-
tising cases than it is in trademark cases, but you would
-- [147] you would want to eliminate from the control all
the elements that you're trying to test for in the test cell.

Q Well, the noise that you talk about eliminat-
ing through a control isn’t all regarding controlling for the
claimed elements, but in certain cases, anyway, control
cells could be used to account for such things as market
share; correct? That’s what you wrote in the treatise.

A Yes.

Q And in certain cases, the control could be
used to account for preexisting beliefs; correct?

A In certain cases, that’s correct.

Q And that’s what you wrote in this treatise;
correct?

A Yes.
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Q And in certain cases, the control could be
used to account for popularity; correct?

A Which is maybe another way of saying mar-
ket share.

Q Okay.

A If T showed you a pair of athletic shoes and
asked you who put them out, it doesn’t matter whether
they have a swoosh on them or not. You're liable to get
some level of Nike because it’s -- has such a high [148]
market share. It’s so popular. So you would want a con-
trol for that by showing another pair of athletic shoes that
didn’t have any of the claimed trademark or trade dress
ingredients.

Q And you referred to the factors oftentimes
referred to as noise or, quote, unquote, mismeasurement
error. Are those synonymous concepts, noise and mis-
measurement?

A I think they are. I mean I don’t really know
what noise is. I think we use both words because I think
it communicates better to a fact finder what the control is
intended to do.

This whole concept of noise is kind of a term of art
-- term of survey art that I would expect most federal
judges wouldn’t understand what the heck noise is. They
think it’s somebody coughing in their courtroom or clear-
ing their throat.

Q Or cell phones going off, which really upsets
them.

A Oh, it makes them cranky.

Q The only people I see judges forgive are
jury members.
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A Are what?

Q Jurors.

MR. LARKIN: Jurors.
[150] [...] there.
BY MR. BRAY:

Q -- “are likely to result in an estimate net of
noise.”

Do you see that?
A Yes.

Q So in this case -- well, I don’t want to talk
about this case.

The North Face case that you gave as an exam-
ple, there was one percent in the control and 29 percent
or so in the test group?

A That’s correct.

Q The net of noise was the difference -- the
delta between the two?
A Correct.

Q Okay. The net effect of using a control cell
to eliminate noise typically is to reduce the percentage of
respondents that you would say were confused by the two
products?

MR. LARKIN: Objection to --
BY MR. BRAY:
Q I probably asked that --

A Probably that’s the wrong way to ask it, but
it’s a way to -- it’s a means upon which you can reduce the
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percentage of people that express confusion and [151] re-
move from those -- that portion of the mark to remove that
portion of the population that is confused for reasons that
don’t have anything to do with the trademarks at issue.

Q And, again, one of those --

MR. BRAY: Can you read back his an-
swer, please?

(The record was read as follows:

“A  Probably that’s the wrong way to ask
it, but it’s a way to -- it’s a means upon which you
can reduce the percentage of people that express
confusion and remove from those -- that portion of
the mark to remove that portion of the population
that is confused for reasons that don’t have any-
thing to do with the trademarks at issue.”)

BY MR. BRAY:

Q And the reasons that don’t have anything to
do with the trademark at issue are what constitute the
noise; correct?

A Right. Market share of popularity, preex-
isting beliefs.

We're keeping you up?
Q It’s my afternoon lull. Big lunch.

[152] A I want to see your highlighter. It’s kind of
buried here, so I'll --

Q Because you in your -- in this case, the -- the
test cell had approximately a 29 percent response rate
that you associate with confusion, because that number
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was in that range, it’s your opinion that it would be neces-
sary to have a control cell to test for noise or mismeasure-
ment errors?

A It would be our general practice, yes.

Q In fact, it would be state-of-the-art best
practice for trademark survey experts, correct, to use a
control cell?

A Well, I gave you an example of where it
wouldn’t matter.

Q Sure. What I'm asking is in this case, with
29 percent.

A In this case, with 29 percent, I guess you --
in fact, I shouldn’t say I guess. I know you’d want to be
assured that that confusion is attributable to the combina-
tion of elements that are claimed to be infringed.

Q And you have not -- you don’t have any opin-
ion in this case as to whether any of the elements of Jack
Daniel’s trade dress at issue or claimed by Jack Daniel’s
in this case have acquired secondary meaning; [153] cor-
rect?

MR. LARKIN: Asked and answered at least
twice.

Go ahead.
THE WITNESS: Maybe three times.

[ didn’t check -- I didn’t test for any particular ele-
ment. I tested for a combination of elements that are
identified in the answer and counterclaim, I think, on page
6.

Bless you.
MR. LARKIN: Thank you.
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THE WITNESS: Exhibit 63.
BY MR. BRAY:

Q Okay. Let’s turn to that. You said the pur-
pose of the control cell is to control for only the claimed
elements?

A Correct.

Q Aswell as to eliminate noise or mismeasure-
ment as to market share, popularity, preexisting beliefs;
correct?

A Correct.
Q And so what elements did you control for?

A I direct you to page 5 of the answer and
counterclaims in paragraph 6.

Q Okay. So you controlled for a square bottle?
A Correct.
[242] A They can click to enlarge.

Q Would it be easier for a consumer to read
the brand names if the consumer was actually in the store
as opposed to viewing something on a computer monitor?

A You know, may or may not be. Depends
upon how close they were, how interested they were in
reading the brand names. There are a number of factors
there that you would have to know the answer to.

Q And you can’t see the back -- any words on
the back of the Bad Spaniel product in the picture on page
7 of your report; correct?

A No, and there are no words on the back.
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Q And -- well, there are words on the back of
the hang tag; correct?

A But they saw the hang tag, both front and
back, enlarged.

Q Would a consumer seeing the -- the prod-
ucts on page 7 of a report just on a computer screen have
any way of knowing whether -- or how hard or soft or
squeezable a product is?

MR. LARKIN: Objection to form. Com-
pound question.

Do you understand?

THE WITNESS: No. They just knew it was a
dog toy.
[243] BY MR. BRAY:

Q Okay. Would a consumer looking at the pic-
ture on Exhibit -- on page 7 of Exhibit 61 have any way of

knowing which products displayed squeak when
squeezed?

A No.

Q And they’d have no way of knowing whether
any of the products pictured on page 7 of your report emit
any sound when used; correct?

A That’s correct.

Q And a consumer looking at the products dis-
played on page 7 of your report would not -- on a computer
screen would not be able to determine what any of those
products smelled like; correct?

A Smelled like?
Q Yeah.



60

A No.

Q And if a consumer actually saw the products
in the store, if he or she was in the store at which the pic-
ture on page 7 was taken, he or she would be able to an-
swer -- determine answers to all those questions if he or
she was there in person; correct?

A If she chose -- if he or she chose to touch the
products, yes.

Q Look at the pictures on page 8 of your re-
port.

A I'm there.

[244] Q Can you read the entirety of the Silly
Squeakers brand name on the front of the hang tag in the
picture on Exhibit -- page --

A No.

Q -- 8 of your report?

A You can't.

Q And Squeakers is kind of covered up?

A Correct.

Q If a consumer saw the product in the store

and moved the hang tag, would he or she be able to see
the entire brand name?

MR. LARKIN: Calls for speculation.
You can answer.

THE WITNESS: They may or may not. I'm not
sure.

BY MR. BRAY:
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Q Is it -- if the product -- is it possible to ma-
neuver the hang tag such that you can read Silly Squeak-
ers if that product -- if you were in a store with that prod-
uct?

A I guess it depends on whether or not you
thought you would get in trouble with the store owner if
you started messing around with the hang tags.

Q At least theoretically it’s possible to move it
around a little bit, and you can see Silly Squeakers or [245]
the Squeakers part that’s covered up; right?

A Correct.
Q Can -- looking at the pictures on page 8 of

A You can read Silly Squeakers on the back of
the hang tag, which --

Q But not the front?

A Because people had both the back and the
front.

Q Sure. But on the front picture, you're not
able to see Squeakers; right?

MR. LARKIN: Asked and answered.
THE WITNESS: That’s correct.
BY MR. BRAY:

Q Okay. And on the picture -- on pictures on
page 8 of your report, can you read any of the text on the
front of the hang tag?

A No.

Q And, again, if a consumer actually handled
the product at the store, would it be possible to maneuver



62

the hang tag such that he or she would be able to read at
least some of the text on --

A I don’t know about easily. You may be able
to maneuver it.

Q Okay. Can you go back to Exhibit 64, which
was the E-Mail? I think we marked it. It’s a stack of E-
Mails —[....]

* * *

[251] A I think so. They were not asked that ques-
tion. They were asked standard likelihood of confusion
questions right out of the Lanham Act.

Q If somehow they were asked that question
or they said to you unequivocally that, “The only reason
I'm answering the affiliation or sponsorship question Jack
Daniel’s is because I know trademark law requires spoofs
to have the permission of the trademark holder,” in that
instance, that hypothetical, would it be proper to code that
respondent in the confused cohort?

MR. LARKIN: Objection to form. It’s obvi-
ously a hypothetical, but if you understand the question,
Dr. Ford, go ahead.

THE WITNESS: I generally understand what
you're asking.

I think that McCarthy said it still is likelihood of
confusion.

BY MR. BRAY:
Q So --
A Even if they have a misinterpretation of

what the law might be, it’s their state of mind. They were
not asked whether they had to have permission or they
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got permission. They were not asked either one of those
questions.

Q Give me one minute, Dr. Ford. Thank you
for[....]
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

VIP Products, L.L.C., an
Arizona limited liability

company,
Plaintiff No. 2:14-cv-02057-DGC
v.
Jack Daniel’s Properties, EXPERT REBUTTAL
Inc., a Delaware corpora- REPORT OF
tion STEPHEN NOWLIS
Defendant.

Jack Daniel’s Properties,
Ine., a Delaware corpora-
tion,

Counterclaimant,
V.

VIP Products, LLC, an Ari-
zona limited liability com-
pany,

Counterdefendant

I, Dr. Stephen M. Nowlis, state as follows:

QUALIFICATIONS

1. Iam the August A. Busch Jr. Distinguished Professor
of Marketing in the Olin Business School at Washing-
ton University in St. Louis. A copy of my curriculum
vitae is attached as Appendix A, which includes a list
of the cases where I have testified in the last four
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years. I hold a Ph.D. in Marketing and a Master’s de-
gree in Business Administration (MBA) from the Uni-
versity of California at Berkeley, Haas School of Busi-
ness, and a Bachelor’s degree in Economics from Stan-
ford University. My field of expertise is marketing,
consumer behavior, survey methods, and decision
making. I have acquired this expertise through my
training as a doctoral student, my research and publi-
cations, my editorial duties, my work experience, past
expert witness consulting work, and classes that I
have taught.

. I teach marketing management to Executive MBA
students and consumer behavior to Ph.D. students. In
my courses, I cover topies such as buyer behavior, de-
veloping marketing plans, advertising, sales promo-
tions, retailing, marketing research, and product de-
velopment. I also recently taught Brand Management
to MBA students. After completing my undergradu-
ate studies and before starting my MBA program, I
worked for two years as an Assistant Buyer for a ma-
jor retail chain. In this capacity, I analyzed customer
purchase patterns to determine why some products
sold better than others.

. I have won several awards for my research. One of
these awards was the 2001 Early Career Contribution
Award from the Society for Consumer Psychology —
Sheth Foundation, which is given annually to the most
productive young scholar in the field of consumer be-
havior/marketing. Another of these awards was the
2001 O’Dell Award, given to the Journal of Marketing
Research (the major journal for marketing research
topics) article that has had the greatest impact on the
marketing field in the previous five years. This paper



66

looked at the influence of new product features on con-
sumer brand choice. I also was found to be one of the
top 20 most productive marketing professors in the
world in terms of my publications in the top-tier mar-
keting and consumer behavior journals.

4. T currently serve as an Associate Editor at the Jour-
nal of Marketing Research. As an Associate Editor, I
review many papers and help determine whether they
are acceptable for publication. The criteria used to as-
sess these papers include how much of a contribution
a paper makes, whether its theoretical framework is
sound, and whether the data were collected using a
proper methodology. I also serve on the editorial re-
view boards of the Journal of Consumer Research,
Journal of Marketing, Journal of Consumer Psychol-
09y, and Marketing Letters. In this capacity, I act as
a regular reviewer of papers submitted to these jour-
nals, to determine whether the papers are fit for pub-
lication.

5. I was asked by counsel representing VIP Products
LLC in the matter of VIP Products LLC v. Jack Dan-
iel’s Properties and Jack Daniel’s Properties v. VIP
Products LLC to review the Expert Report submitted
by Dr. Gerald R. Ford. I was asked to assess the claim
made by Jack Daniel’s Properties that the Ford sur-
vey tests and shows that the alleged Jack Daniel’s
trade dress (1) is famous and (2) has acquired distinc-
tiveness or secondary meaning.! I was also asked to
examine the Ford survey in terms of its conclusions

! Defendant and Counterclaimant Jack Daniels Properties, Ine.’s Re-
sponses to Plaintiff and Counter-Defendant’s First Set of Non-Uni-
form Interrogatories, p. 8, 12, 15.



67

regarding likelihood of confusion. In addition, I was
asked to examine the claim made by Jack Daniel’s
Properties that a different survey, conducted between
February 5-8, 2015 by ORC, yielded similar likelihood-
of-confusion results to the Ford survey.”

6. Please see Appendix B listing the documents I have
reviewed. As I continue to receive and review addi-
tional information, I reserve the right to supplement,
revise, or further explain the opinions contained in this
report. I am being compensated for my work on this
matter at the rate of $650 an hour. My compensation
is not contingent upon the conclusions I reach nor on
the outcome of this matter.

SUMMARY OF OPINIONS

7. The purpose of the Ford survey was, in Dr. Ford’s own
words, to only “address the issue of likelihood of con-
fusion.”® Since the Ford survey was designed to only
test likelihood of confusion, it is therefore improper to
claim that it also tests for fame and acquired distinc-
tiveness. Thus, I do not agree with the claim by Jack
Daniel’s Properties that the Ford survey tests for both
fame and acquired distinctiveness, and I do not agree
that its results show that the alleged Jack Daniel’s
trade dress is both famous and has acquired distine-
tiveness. In addition, my analysis of Dr. Ford’s survey
on likelihood of confusion shows that its methodologi-
cal flaws are so serious that they render its results

2 Defendant and Counterclaimant Jack Daniels Properties, Inc.’s Re-
sponses to Plaintiff and Counter-Defendant’s First Set of Non-Uni-
form Interrogatories, p. 17.

3 Ford Declaration, p. 2; see also, Defendant and Counterclaimant
Jack Daniels Properties, Inc.’s Responses to Plaintiff and Counter-
Defendant’s First Set of Non-Uniform Interrogatories, p. 17, where
it is noted that Dr. Ford’s survey assesses likelihood of confusion.
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meaningless for assessing the likelihood of confusion
in this matter. In particular, Dr. Ford designed an im-
proper Control stimulus, did not mimic marketplace
conditions, and improperly analyzed his data. Finally,
I do not agree with the claim made by Jack Daniel’s
Properties that the ORC study provides similar re-
sults to the Ford study regarding likelihood of confu-
sion.

The Ford Survey was Clearly Not Designed to Test
for Fame

8. Jack Daniel’s Properties claims that the Ford survey
shows that the alleged Jack Daniel’s trade dress is fa-
mous.’ However, Dr. Ford mentions that the purpose
of his survey was only to “address the issue of likeli-
hood of confusion.”® Indeed, as Dr. Ford himself notes
in a published chapter, fame is a different issue, and is
analyzed differently, than likelihood of confusion.’ In
particular, as Dr. Ford notes, “Fame is addressed by
a review of such factors as the duration, extent, and
geographic reach of advertising and promotion of the
mark; the amount, volume, and geographic extent of
sales of goods or services offered under the mark; the
extent of actual recognition of the mark; and whether

4 Defendant and Counterclaimant Jack Daniels Properties, Inc.’s Re-
sponses to Plaintiff and Counter-Defendant’s First Set of Non-Uni-
form Interrogatories, p. 8, 15.

5 Ford Declaration, p. 2; see also, Defendant and Counterclaimant
Jack Daniels Properties, Inc.’s Responses to Plaintiff and Counter-
Defendant’s First Set of Non-Uniform Interrogatories, p. 17, where
it is noted that Dr. Ford’s survey assesses likelihood of confusion.

6 Ford, Gerald L. (2012), “Survey Percentages in Lanham Act Mat-
ters,” in Trademark and Deceptive Advertising Surveys, edited by
Shari Seidman Diamond and Jerre B. Swann, American Bar Associ-
ation, p. 322-323.
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the mark is registered on the principal register. The
issue of recognition of a mark can be addressed by a
variety of factors, such as attitude and awareness
studies from company files, third-party recognition of
the mark, survey evidence, or other evidence.
Clearly, these are different issues than what Dr. Ford
tested in his likelihood of confusion survey.

9. The Ford survey was clearly not designed to test for
the fame of the alleged Jack Daniel’s trade dress.
Such a survey would require an examination of the
fame of the alleged Jack Daniel’s trade dress on a
whiskey bottle, and not on a dog toy which is spoofing
it. Therefore, I do not agree with the Jack Daniel’s
Properties claim that the Ford survey shows that the
alleged Jack Daniel’s trade dress is famous.

The Ford Survey was Clearly Not Designed to Test
for Acquired Distinctiveness

10. Jack Daniel’s Properties claims that the Ford survey
also shows that the alleged Jack Daniel’s trade dress
has acquired distinctiveness or secondary meaning.®
However, here again, Dr. Ford mentions that the pur-
pose of his survey was only to “address the issue of
likelihood of confusion.”® Indeed, secondary meaning

" Ford, p. 322; See also Visa v. JSL, which notes a fame survey con-
ducted by Dr. ltamar Simonson.

® Defendant and Counterclaimant Jack Daniels Properties, Inc.’s Re-
sponses to Plaintiff and Counter-Defendant’s First Set of Non-Uni-
form Interrogatories, p. 12, 15.

% Ford Declaration, p. 2; see also, Defendant and Counterclaimant
Jack Daniels Properties, Inc.’s Responses to Plaintiff and Counter-
Defendant’s First Set of Non-Uniform Interrogatories, p. 17, where
it is noted that Dr. Ford’s survey assesses likelihood of confusion.
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is a different issue, and is analyzed differently, than
likelihood of confusion.” A survey on the secondary
meaning of the alleged Jack Daniel’s trade dress
would have a different set of questions than the Ford
survey on likelihood of confusion.

The Ford survey was clearly not designed to test for
the acquired distinctiveness or secondary meaning of
the alleged Jack Daniel’s trade dress. Such a survey
would require an examination of the secondary mean-
ing of the alleged Jack Daniel’s trade dress on a whis-
key bottle, and not on a dog toy which is spoofing it.
Therefore, I do not agree with the Jack Daniel’s Prop-
erties claim that the Ford survey shows that the al-
leged Jack Daniel’s trade dress has acquired distine-
tiveness.

The Ford Survey Does Not Properly Test
Likelihood of Confusion

I will next analyze the design and results from the
Ford study as they relate to likelihood of confusion, as
that was the stated purpose of the survey. My analysis
of the Ford survey shows that its methodological flaws
are so serious that they render its results meaningless
for assessing the likelihood of confusion in this matter.
In particular, Dr. Ford designed an improper Control
stimulus, did not mimic marketplace conditions, and
improperly analyzed his data. I will next discuss each
of these defects in more detail.

10 Palladino, Vincent N. (2012), “Secondary Meaning Surveys,” in
Trademark and Deceptive Advertising Surveys, edited by Shari
Seidman Diamond and Jerre B. Swann, American Bar Association, p.
322-323.

11 Palladino.
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Failure to design an appropriate Control stimulus

13.

14.

Dr. Ford’s survey respondents were assigned to either
a Test group or a Control group. The Test group of
respondents viewed an image of the Bad Spaniels dog
toy at issue, and the Control group of respondents
viewed a heavily modified image of a dog toy. The
function of a Control group is, as stated by Dr. Ford:
“Specifically, the control cell functions as a baseline
and provides a measure of the degree to which re-
spondents are likely to give a Jack Daniel’s response
to the test cell survey questions, not as a result of
Plaintiffs Bad Spaniels dog toy, but rather because of
other factors, such as the survey’s questions, the sur-
vey’s procedures, market share or popularity, or some
other potential influence on a respondent’s answers.”"?
If the Control stimulus is designed properly, it can ac-
curately measure the “baseline” response which cap-
tures the “noise” that can come from a survey. This
“noise” can then be removed from the Test results to
generate an accurate rate of net confusion. However,
as detailed below, Dr. Ford’s Control stimulus was not
at all properly designed, thus making it incapable of
removing the proper amount of survey “noise” from
the Test group.

An extremely important principle of survey design is
to ensure that the stimuli shown to the Test group and
the Control group are as similar as possible, and differ
only in terms of the characteristic whose influence is
being tested.” Itis also important to have good reason
for testing the influence of that particular characteris-
tic. However, Dr. Ford’s choice of a Control stimulus

2 Ford, p. 10-11.
13 Diamond, p. 399.
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did not adhere to these very important principles of
proper survey methodology.

My understanding is that Plaintiffs allege the “Jack
Daniel’s Trade Dress” supposedly consists of the com-
bination of the following features: (1) A square bottle
with a ribbed neck, (2) a black cap, (3) a black neck
wrap closure with white printing bearing the Old No.
7 mark, and (4) a black front label with white printing
and a filigreed border bearing the Jack Daniel’s mark
depicted in arched lettering at the top of the label, the
Old No. 7mark contained within a filigreed oval design
in the middle portion of he label beneath the Jack Dan-
iel’s mark and the words ‘Tennessee Sour Mash Whis-
key’ in the lower portion of the label, with the word
‘Tennessee’ depicted in script.”* However, as men-
tioned above, neither the Ford survey, nor to my un-
derstanding any survey, have shown that the combina-
tion of these particular features has acquired distine-
tiveness or secondary meaning. Thus, my understand-
ing is that, given there is no evidence of acquired sec-
ondary meaning of the alleged Jack Daniel’s trade
dress, it is improper to even test the influence of these
characteristics on likelihood of confusion in the first
place.

Furthermore, competing brands of whiskey also have
the following features: (1) a ribbed neck, (2) a black
cap, (3) a black neck enclosure with white lettering, (4)
a black front label with white printing, and (5) arched
lettering at the top of the label, and (6) the Old No. 8
in the middle portion of the label.”” Based on these

14 Amended Complaint, p. 3-4.
15> See Appendix C: Amended Complaint, p. 5, 123-24; Answer of Jack
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facts, and based on, as just mentioned, Jack Daniel’s
has not established secondary meaning of its alleged
trade dress, Dr. Ford’s Control dog toy should not
have eliminated all of these elements to create the
Control dog toy.

17. Yet, Dr. Ford’s Control stimulus (1) changed the bot-
tle from a square shape with a ribbed neck to a shape
with a rounded top and smooth neck that looks like a
wine bottle, (2) changed the black cap with the letters
BS on the top and a square neck label to a gold label
that wraps around the neck of the bottle, (3) replaced
the words “Old No. 2” on the neck of the bottle with
the words “Poo Poo on your Tennessee Carpet,” (3)
completely removed the black front labeling, (4) re-
placed the words “The Old No. 2” on the front of the
label with “Poo Poo,” (5) removed the white filigreed
border completely, (6) changed the font on the front of
the label and replaced curved letters with straight let-
ters, and (7) even changed the color of the hangtag
from black to yellow and removed the white border
around it.

Daniel’s Properties to Amended Complaint, p. 3, 11 23 and 24; Jack
Daniel’s Responses to VIP’s First Set of Requests for Admissions, pp.
3-6; Request Nos. 2-7.
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In addition, the words “Limited Guarantee: For de-
fects in workmanship. To read the full details of our
Limited Guarantee, please visit www.vipprod-
ucts.com” and “This product is not affiliated with Jack
Daniel Distillery” were also removed from the Test
dog toy to create the Control toy. In fact, the only di-
rect similarities between the Test and Control toys are
the picture of the dog itself, the design of the “Silly
Squeakers” brand name, and some of the words on the
back of the hangtag.
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18. Thus, the Control toy is drastically different from the
Test toy. It does not even look like a whiskey bottle
anymore,'® but now looks like, in my opinion, a wine
bottle. The Control toy has also removed all black col-
oring from the bottle labels, completely changed the
fonts, simply removed white borders without replac-
ing them with other types of borders, removed men-
tion of “The Old No. 2” without replacing it with some-
thing comparable, and even changed the design and
color of the hangtag.

16 See, for example, Diamond, Shari Seidman (2012), “Control Foun-
dations: Rationales and Approaches,” in Trademark and Deceptive
Advertising Surveys: Law, Science, and Design,” edited by Shari
Seidman Diamond and Jerre B. Swann, American Bar Association, p.
212: “A good control stimulus, if it is a control for an allegedly infring-
ing mark, should appear to be a plausible member of the same prod-
uct category.”
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As mentioned above, Dr. Ford discusses the purpose
of a Control stimulus in his report as, “Specifically, the
control cell functions as a baseline and provides a
measure of the degree to which respondents are likely
to give a Jack Daniel’s response to the test cell survey
questions....because of other factors, such as......mar-
ket share or popularity, or some other potential influ-
ence on a respondent’s answers.”"” And, Jack Daniel’s
Properties is claiming that its alleged trade dress is
famous. And yet, less than 1% of respondents seeing
the Control dog toy thought that it was put out by Jack
Daniel’s. This very low number indicates that the de-
sign of the Control dog toy is likely defective. In par-
ticular, this very low number indicates that respond-
ents likely did not even think of the Control dog toy as
a whiskey bottle because, if they did, more than 1% of
respondents should have mentioned Jack Daniel’s,
since the alleged Jack Daniel’s trade dress is suppos-
edly a famous trade dress of whiskey.

In sum, Dr. Ford failed to adhere to very important
survey design principles. First, he tested the influ-
ence of particular design features that are allegedly
part of the Jack Daniel’s trade dress, and yet these de-
sign features have never, to my understanding, been
shown to have acquired secondary meaning. This is
improper, since Dr. Ford is testing an issue that, to my
understanding, cannot be defended. In addition, even
if Jack Daniel’s had been able to establish secondary
meaning, the Control dog toy should not have been
vastly different from the Test toy. Instead, the Con-
trol dog toy should have replaced the elements of the
alleged trade dress with similar elements, and kept
other elements that are not part of the trade dress

7 Ford, p. 10-11.
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(such as, to my understanding, the color black on the
labels or hangtag). As a result, the Control dog toy is
defective and incapable of removing the appropriate
level of “noise” from the Test results, thus making it
impossible to determine the correct level of net confu-
sion.

Failure to replicate marketplace conditions

21. It is important for any stimulus in a likelihood of con-
fusion survey to resemble as closely as feasible what
the survey respondent would be able to view in the ac-
tual marketplace.”® However, Dr. Ford deviated from
this important principle in a number of very significant
ways. In particular, Dr. Ford told respondents to
“Please look at this dog toy as you would if you saw it
in a store and were considering purchasing it.”"* How-
ever, Dr. Ford only allowed respondents to see two di-
rect views of the product: a front view and the back of
the hang tag.” Thus, the respondents could not see
either side of the product, or the back of the product,
or the top of the product (with the word BS on it), or
the bottom of the toy (which has a little round button
where a squeaking noise is emitted if someone
squeezes the toy).

18 See, for example, Swann, Jerre B. (2012), “Likelihood of Confu-
sion,” in Trademark and Deceptive Advertising Surveys: Law, Sci-
ence, and Design,” edited by Shari Seidman Diamond and Jerre B.
Swann, American Bar Association, p. 76.

19 Ford, Tab A, p. 6.

20 Ford Appendix C, C-19 and C-22.
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In addition, respondents could not read the front of the
hang tag, because it was blocked by the toy and re-
spondents had no way to manipulate the toy so that
they could read it.**

This was true even if the respondent clicked on the
survey image to enlarge the image of the toy, because
the words on the front of the label were still too small
and blurry to read.” And, note that respondents 1001
even said, “The tag says ‘Silly S-----S’ but because of

2 Ford, Appendix C, C-20.
2 Ford, Appendix C, C-20.
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the toy, I cannot read the bottom word.”” Thus, re-
spondents could not read either the details about the
product on the front of the hang tag, nor even the
brand name itself in some cases, because the toy
blocked the brand name, and again respondents had
no way to handle the product so that the front of the
label could be read. And, it is even difficult to read all
of the words that appear on the front of the toy itself,
such as “43% poo by volume” and “100% smelly” even
if the image is enlarged.* Thus, Dr. Ford’s survey
clearly does not fulfill its objective to allow respond-
ents to get the visual information they would be able
to get if they were shopping in an actual store.

In addition, if a consumer were shopping for the Bad
Spaniels dog toy in a store in the actual marketplace,
the consumer would be able to touch the toy. This is
important because the toy emits a squeaking noise if
squeezed. The failure to allow consumers to have this
tactile or auditory infomation is a major defect in the
methodology of the Ford survey.

Finally, Dr. Ford showed respondents a picture of a
display of products, and told respondents to “Please
look at this display of products for dogs as you would
if you saw it in a store and were considering purchas-
ing a dog toy.”

2 Ford, Appendix B, B-2.
# Ford, Appendix C, C-20.
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24.

However, the display that Dr. Ford showed to re-
spondents featured both dog toys and dog treats,
when it is more common for a display such as this to
only feature one type of product (either toys or treats).
In addition, it is more common for products to be or-
ganized together by brand, whereas Dr. Ford showed
the Silly Squeaker products separated by other
brands. Furthermore, it is more common for the same
product to be on the same hanger rather than sepa-
rated. And yet, there are two different images of the
Bad Spaniels toy separated by other toys, and the Bad
Spaniels toys appear to be covering up other types of
toys. Finally, it is not possible to read all of the words
on the many products shown on the display, whereas
in the actual marketplace, consumers would be able to
read these words. In sum, the image of the display
that Dr. Ford showed to respondents also does not
mimic marketplace conditions.

In conclusion, Dr. Ford wanted consumers to view the
Bad Spaniels dog toy as they would if they were shop-
ping at a store in the actual marketplace. However,
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Dr. Ford’s survey simply did not allow this, since he
did not give respondents the opportunity to see, touch,
or hear important information that is in fact available
in the actual marketplace. This mistake is a very seri-
ous methodological problem, and as a result, in my
opinion does not allow for the extrapolation of his re-
sults to what would likely happen in the actual market-
place.

Failure to properly code and analyze data

25. Dr. Ford believes that his survey results show that ap-
proximately 29% of respondents were confused be-
tween the Bad Spaniels dog toy and Jack Daniel’s.
However, the Bad Spaniels dog toy is a parody of a
Jack Daniel’s bottle, and Dr. Ford’s results need to be
analyzed with this in mind. First, I found that some
respondents, in their explanations of their answers,
explicitly stated that the product was a spoof while
others realized that the Bad Spaniels toy was put out
by a different company but were trying to interpret
the questions in terms of whether a spoof needs to get
permission or approval from the company it is spoof-
ing. For example, respondent 1001 said, “Because
they are creating a spoof of a real product so I think
they would need permission so they don’t get sued for
copyrights or something like that” (and this respond-
ent realized in an earlier response that this product
was put out by ‘Silly somethings.)*

% Respondent 1001 said that the survey was set up such that he/she
was unable to read the word coming after “Silly.” Other examples of
respondents noting the product was a spoof or trying to interpret
what a spoof needs to do to get permission or approval from the com-
pany it is spoofing include respondent 1012: “Bottle design and name
are plays on the Jack Daniel’s brand,” respondent 1015: “It mimics
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26. Also, note that, of the four questions designed to test
likelihood of confusion (made or put out, other prod-
ucts made or put out, authorization/approval, and af-
filiation/connection), the largest group who were
counted by Dr. Ford as supposedly confused were
those answering the question about authorization or
approval.®® In particular, 27 respondents, or 12.8%,
believe that the company needed authorization or ap-
proval; 25 respondents, or 11.8%, believe that the dog
toy was made or put out by Jack Daniels; 6 respond-
ents, or 2.8%, believed that the company making the
dog toy also makes whiskey; and 4 respondents, or
1.9%, believe that the company had a business affilia-
tion or connection. Such results need to, again, be in-
terpreted in light of the fact that the dog toy at issue

them,” respondent 1020: “It looks like they did a license deal with
Jack Daniels” (and who also responded that the product was put out
by VIP toys), respondent 1022: “I'm sure the dog toy company that
made this toy had to get their permission and legal rights to essen-
tially copy they product in dog toy form” (and who also responded
that the product was put out by Bad Spaniels), respondent 1029:
“Jack Daniel’s because the label resembles and is a play on their la-
bel” (and who also responded that the product was put out by Silly
Squeakers), respondent 1033: “Because it is a spoof on their label,”
respondent 1046: “It is similar to a Jack Daniel’s label but I do not
believe they make any dog products.... If it is put out by Jack Daniel’s
then they would have to give authorization for approval to copy their
signature label,” and respondent 1194: “The bottle is mimicked after
the Jack Daniel BBQ sauce. So they would hold the patent therefore
you would have to ask permission to use the image.”

% 25 respondents, or 11.8%, believe that the dog toy was make or put
out by Jack Daniels; 6 respondents, or 2.8%, believed that the com-
pany making the dog toy also makes whiskey; 27 respondents, or
12.8%, believe that the company needed authorization or approval;
and 4 respondents, or 1.9%, believe that the company had a business
affiliation or connection.
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is a parody. In particular, the largest group of re-
spondents (12.8%) were likely trying to figure out if a
parody needs authorization or approval from the com-
pany it is spoofing (since the greatest alleged “confu-
sion” from the four likelihood of confusion questions
came from the question about authorization or ap-
proval).

In addition, I found that 20 respondents who were
counted by Dr. Ford as supposedly confused (due to
their responses to a later question) actually recog-
nized, in response to the initial question about who
made or put out the product, that the Bad Spaniels dog
toy was in fact made or put out by VIP/Bad Span-
iels/Silly Squeakers.”” Thus, these respondents were
counted as supposedly confused only because of their
response to a latter question about authorization/ap-
proval or affiliation/connection, even though they did
realize in their response to the initial made-or-put-out
question who in fact made or put out the product. In
other words, these respondents did in fact know that
the product was made or put out by VIP/Silly Squeak-
ers/Bad Spaniels, but likely only mentioned Jack Dan-
iel’s to the latter questions about authorization/ap-
proval and affiliation/connection because they were
trying to interpret these questions in response to their
knowledge that the product was made by a different
company (VIP) and was a spoof of Jack Daniel’s.

Thus, my analysis of Dr. Ford’s results shows that
they need to be interpreted in light of the fact that the
Bad Spaniels dog toy is a parody of a Jack Daniel’s liq-

27 Respondents 1001, 1020, 1022, 1029, 1035, 1044, 1054, 1062, 1065,
1095, 1098, 1099, 1106, 1132, 1139, 1147, 1172, 1176, 1179, and 1210.
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uor bottle. When this is done, it is clear that many re-
spondents in fact recognized that the product is made
or put out by VIP products, and yet were thinking that
VIP would need to get authorization or approval from
Jack Daniel’s in order to sell such a parody product.

In conclusion, my analysis of the Ford survey as it re-
lates to the issue of likelihood of confusion shows that
its methodological flaws are so serious that they ren-
der its results meaningless for assessing the likelihood
of confusion in this matter. In particular, Dr. Ford de-
signed an improper Control stimulus, did not mimic
marketplace conditions, and improperly analyzed his
data.

The ORC Survey Does Not Properly Test
Likelihood of Confusion

Jack Daniel’s Properties claims that an ORC survey
conducted from February 5-8, 2015 yielded similar
likelihood-of-confusion results to the results in the
Ford survey.® However, this survey is so seriously
and fatally flawed that it is impossible to draw any
meaningful conclusions about likelihood of confusion.
In particular, (1) there is no Control dog toy whatso-
ever with which to compare against the responses to
the Test dog toy, (2) it does not mimic marketplace
conditions because not all of the angles of the product
can be seen, it is not known that the product makes a
squeaking noise if squeezed, and the product images
cannot even be enlarged so that the words can be
properly read, (3) the question, “Who, or what com-
pany, if any, do you believe is sponsoring or promoting

% Defendant and Counterclaimant Jack Daniels Properties, Ine.’s
Responses to Plaintiff and Counter-Defendant’s First Set of Non-
Uniform Interrogatories, p. 17; JDPI10355-0396.



85

this dog toy?” and, “What other products or services,
if any, do you believe are made or put out by whoever
is sponsoring or promoting this dog toy?” are the only
questions asked, and improper questions at that, for
assessing likelihood of confusion,” (4) respondents
were not provided with the proper instructions, such
as to not guess, and to wear eyeglasses as needed, and
(5) the survey was not validated.*

31. Because of these serious methodological defects, I do
not agree with the claim that the ORC survey provides
similar results to the highly flawed Ford survey. In
fact, its methodology is so flawed that, in my opinion,
it would be improper to rely on its results to form any
conclusions about likelihood of confusion.

Dated: July 10, 2015 /s/ Stephen Nowlis
Dr. Stephen M. Nowlis, Ph.D.

% For example, note that Dr. Ford in his survey asked questions such
as “Who or what company do you believe makes or puts out this prod-
uct?”

30 Whereas, for example, Dr. Ford did validate his survey. Validation
occurs when it is ensured that survey respondents actually partici-
pated in the survey.
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EXPERT REPORT OF DR. ITAMAR SIMONSON

1. I am the Sebastian S. Kresge Professor of
Marketing at the Graduate School of Business, Stanford
University. A copy of my curriculum vitae, which includes
a complete list of my publications, is attached as Exhibit
A.

2. T hold a Ph.D. in Marketing from Duke Uni-
versity, Fuqua School of Business, a Master’s degree in
business administration (MBA) from the UCLA Graduate
School of Management, and a Bachelor’s degree from The
Hebrew University with majors in Economics and Politi-
cal Science.

3. My field of expertise is consumer behavior,
marketing management, trademark infringement from
the consumer’s perspective, study methods, and human
judgment and decision making. Most of my research has
focused on buyers’ purchasing behavior, the effect of
brand characteristics (such as brand name, price, and fea-
tures), the competitive context, and marketing activities
(such as promotions, advertising) on buying decisions, and
trademark infringement from the buyer’s perspective.

4. I have received several awards, including
(a) the award for the Best Article published in the Journal
of Consumer Research (the major journal on consumer
behavior) between 1987 and 1989; (b) The Ferber Award
from the Association for Consumer Research, which is the
largest association of consumer researchers in the world,
(e) the 1997 O’Dell Award, given for the Journal of Mar-
keting Research (the major journal on marketing re-
search issues) article that has had the greatest impact on
the marketing field in the previous five years; (d) the 2001
O’Dell award (and a finalist for the O’Dell Award in 1995,
2002, 2004, 2005, 2007, 2008, and 2012); (e) the award for
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the Best Article published in the Journal of Public Policy
& Marketing (the major journal on public policy and legal
aspects of marketing) between 1993 and 1995; (f) the 2007
Society for Consumer Psychology Distinguished Scien-
tific Achievement Award; (g) the 2002 American Market-
ing Association award for the Best Article in the area of
services marketing; (h) the 2012 elected Fellow of the As-
sociation for Consumer Research, and (i) winner in a com-
petition dealing with research on the effectiveness of di-
rect marketing programs, which was organized by the Di-
rect Marketing Association and the Marketing Science
Institute. In addition to these awards, my research has
been widely cited by other researchers in the marketing,
consumer behavior, and other fields, and my publication
record has been ranked as one of the most prolific and in-
fluential.*

5. I have published many articles in my ca-
reer, which are listed in my attached C.V. Among those
are four articles relating to trademark surveys and trade-
mark infringement from the buyer’s perspective. Two of
those articles were published in the Trademark Reporter:
“The Effect of Survey Method on Likelihood of Confusion
Estimates: Conceptual Analysis and Empirical Test,”*
and “An Empirical Investigation of the Meaning and
Measurement of Genericness.”® The third article, which

3 See, e.g., S. Seggie and D. Griffith (2009), “What does it take
to get promoted in marketing academia? Understanding exceptional
publication productivity in the leading marketing journals,” Journal
of Marketing, 73, 122-132.

82 Itamar Simonson (1993), “The Effect of Survey Method on
Likelihood of Confusion Estimates: Conceptual Analysis and Empir-
ical Test,” Trademark Reporter, 83 (3), 364-393.

33 Itamar Simonson (1994), “An Empirical Investigation of the
Meaning and Measurement of Genericness,” Trademark Reporter, 84
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was published in The Journal of Public Policy & Market-
g and titled “Trademark Infringement from the Buyer
Perspective: Conceptual Analysis and Measurement
Implications,”® was selected (in 1997) as the Best Article
published in that journal between 1993 and 1995. I have
also co-authored a chapter on “Demand Effects in Likeli-
hood of Confusion Surveys,” in the ABA-published book
entitled Trademark and Deceptive Advertising Sur-
veys.>

6. At Stanford University I have taught MBA
and executive courses on Marketing Management, cover-
ing such topices as buyer behavior, developing marketing
strategies, building brand equity, advertising, sales pro-
motions, and retailing. I also taught an MBA course on
Marketing to Businesses and a course on High Technol-
ogy Marketing. In addition to teaching MBA courses, I
have guided and supervised numerous MBA student
teams in their work on company and industry projects
dealing with a variety of markets.

7. I have taught several doctoral courses. One
doctoral course examines methods for conducting con-
sumer research. It focuses on the various stages involved
in a research project, including defining the problem to be
investigated, selecting and developing the research ap-
proach, data collection and analysis, and deriving conclu-
sions. A second doctoral course that I have taught focused

(2), 199-223.

34 Ttamar Simonson (1994), “Trademark Infringement from the
Buyer Perspective: Conceptual Analysis and Measurement Implica-
tions,” Journal of Public Policy and Marketing, 13(2), 181-199.

% Ttamar Simonson and Ran Kivetz (2012), “Demand Effects in Like-
lihood of Confusion Surveys,” Trademark and Deceptive Advertising
Surveys, Chapter 11, Shari Diamond and Jerre Swann, Eds., Ameri-
can Bar Association.
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on buyer behavior, covering such topics as buyer decision
making processes, influences on purchase decisions, and
persuasion. A third doctoral course that I have taught
deals with buyer decision making. Prior to joining Stan-
ford University, during the six years that I was on the fac-
ulty of the University of California at Berkeley, I taught
an MBA Marketing Management course, a Ph.D. course
on buyer behavior, and a Ph.D. course on buyer decision
making. I also taught in various executive education pro-
grams, including a program for marketing managers in
high technology companies.

8. After completing my MBA studies and be-
fore starting the Ph.D. program, I worked for five years
in a marketing capacity in a subsidiary of Motorola Inc.,
serving in the last two years as the product marketing
manager for two-way communications products. My work
included (a) defining new products and designing market-
ing plans for new product introductions, (b) buyer and
competitor analysis, and (c) sales forecasting.

9. I have conducted, supervised, or evaluated
well over 1,000 marketing research studies, including
many related to consumer behavior and information pro-
cessing, brand equity and strategies for building strong
brands, trademark, branding, marketing strategies, and
advertising-related issues. I serve on eight editorial
boards, including leading journals such as the Journal of
Consumer Research, Journal of Marketing Research, and
the Journal of Consumer Psychology. I am also a fre-
quent reviewer of articles submitted to journals in other
fields, such as psychology, decision making, and econom-
ics. I received (twice) the Outstanding Reviewer Award
from the Journal of Consumer Research. As a reviewer,
I am asked to evaluate the research of scholars wishing to
publish their articles in leading scholarly journals. I have
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also worked as a consultant for companies and organiza-
tions on a variety of marketing and buyer behavior topics.
And I have served as an expert in prior litigations involv-
ing various marketing and buyer behavior issues, class ac-
tions, trademark-related matters, false advertising,
branding, and other areas. A list of cases in which I pro-
vided sworn testimony during the past four years is in-
cluded in Exhibit B. I am being compensated at my stand-
ard rate of $750 an hour.

10. I was asked by counsel for Jack Daniel’s
Properties, Inc. (“Jack Daniel’s”) to evaluate, based on
principles of consumer psychology and consumer pro-
cessing of information about brands/marks whether VIP
Products’, LLC [“VIP”] “Bad Spaniels — The Old No. 2”
dog toy (“Old No.2”) is likely to dilute through tarnish-
ment the Jack Daniel’s trade dress.

SUMMARY OF CONCLUSIONS

11.  Ananalysis based on principles of consumer
psychology and the manner in which brands and marks,
such as the trade dress of Jack Daniel’s “Old No.7,” are
represented in consumers’ minds indicates that the asso-
ciation made by consumers between Jack Daniel’s marks
and VIP’s “Old No. 2”7 is likely to dilute Jack Daniel’s
trade dress through tarnishment. In particular, regard-
less of Mr. Sacra’s speculation that consumers share his
view that Jack Daniel’s takes itself too seriously and that
associating the brand with the “Old No. 2” is funny and
changes the brand’s culture, the largely look-like trade
dress associates Jack Daniel’s trade dress with defeca-
tion; this added association effectively tarnishes and
harms the brand by adding an unsavory association in
consumers’ minds.
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12.  To understand the dilution by tarnishment
process in this case, I review the currently accepted prin-
ciples of how marks such as a famous trade dress are rep-
resented in memory. This framework is known in the sci-
entific literature as the associative network memory
model, whereby the network includes the various brand
associations in consumers’ minds. There are a number of
dimensions by which brand associations may be charac-
terized, such as their (positive or negative) content. Be-
cause of the unmistakable (and intended) resemblance be-
tween VIP’s Old No. 2 product and the Jack Daniel’s trade
dress, this unfavorable association is added to the mark’s
associative network in consumers’ minds.

13.  Although Mr. Sacra may not be an expert
on consumer psychology and he has not tested his as-
sumptions regarding the impact of his Old No. 2 product
on consumers, his testimony suggests that changing how
consumers think about Jack Daniel’s brands was his in-
tention. As he explained during his deposition, Jack Dan-
iel’s thinks that it is the best and has created a culture
around that, so he decided to make fun of the brand by
associating it with defecation.

14.  This alleged “parody” targets those con-
sumers familiar with Jack Daniel’s (i.e., those likely to rec-
ognize the link between VIP’s product and Jack Daniel’s
trade dress) and adds an unfavorable mental association
in these consumers’ minds, which is particularly damag-
ing for a product that consumers drink. Thus, consciously
and/or unconsciously, this added mental association is
likely to create a less favorable affective reaction to the
brand and harm the value of the mark’s equity. Accord-
ingly, while Jack Daniel’s has invested great resources
building a strong family of marks that provide important
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benefits for Jack Daniel’s in the marketplace, an associa-
tion with the Old No. 2 is likely to lower its marks’ value.
It will also harm the value of brand extensions (i.e., other
Jack Daniel’s brands, which are associated with the
brand’s flagship brand — the “Old No. 7”) and interferes
in Jack Daniel’s ability to maintain and promote its favor-
able image and communications efforts.

INTRODUCTION

15.  As I explain in this report, VIP’s product
and trade dress at issue (the “Bad Spaniels Label — the
Old No. 2”), which was designed to resemble the trade
dress of the classic “Jack Daniel’s — Old. No.7” whiskey is
likely to dilute and tarnish the brand equity of this and
other Jack Daniel’s products. In particular, as explained
below, the association between Jack Daniel’s brand with
the “Bad Spaniels — the Old No. 2” damages the Jack Dan-
iel’s brand, creates an image that is likely to be aversive
to Jack Daniel’s buyers, and interferes in Jack Daniel’s
ability to maintain and promote its favorable image and
communications efforts.

16.  Prior research as well as court decisions
have examined other cases involving dilution by tarnish-
ment (whether or not they were formally filed as federal
dilution by tarnishment cases), though typically not in-
volving defecation. As Morrin and Jacoby (2000)* dis-
cussed:

36 See Grey v. Campbell Soup Co. (1986), 650 F. Supp. 1166, 1175 (C.D.
Cal.), aff’d 830 F.2d 197 (9th Cir. 1987); Maureen Morrin, Jacob
Jacoby (2000), “Trademark Dilution: Empirical Measures for an Elu-
sive Concept,” Journal of Public Policy & Marketing: Fall Vol. 19, No.
2, pp. 265-276. The subsequent analysis of dilution by tarnishment as
it applies in the present and other cases builds on prior published re-
search, including C. Pullig et al. (2006), “Brand Dilution: When Do
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Consider a similar situation in which, without evok-
ing consumer confusion, a name is used as a parody
of the original mark. For example, a dog snack was
introduced under the name Dogiva dog biscuits as
a parody of Godiva chocolates (Grey v. Campbell
Soup Co. 1986). Instances such as this one (which,
like instances of blurring, do not involve consumer
confusion), are also considered instances of dilu-
tion by the Dilution Act. They are distinguished
from instances of blurring, however, because they
generally have some derogatory connotations, and
hence are referred to as cases of dilution by “tar-
nishment” (McCarthy 1992). Other examples of
real-world tarnishment include a promotion for
condoms using the American Express tag line
“Don’t leave home without it” (American Express
Co. v. Vibra Approved Lab. Corp. 1989), a poster
reading “Enjoy Cocaine” (Coca-Cola Co. v. Gemini
Rising, Inc. 1972), bubble gum trading cards fea-
turing the Garbage Pail Kids (Original Appala-
chian Artworks, Inc. v. Topps Chewing Gum, Inc.
1986), Roadkill Helper (General Mills, Inc. v.
Johnson 1983), Mutant of Omaha Nuclear Holo-
caust Insurance (Mutual of Omaha insurance,
Mutual of Omaha Ins. Co. v. Novak 1987), and Mi-
chelob Oily (Anheuser-Busch Inc. v. Balducct

New Brands Hurt Existing Brands?” Journal of Marketing, 70, 52-
66; Alexander Simonson (1993), “How and When Trademarks Dilute?
.2, Trademark Dilution, 83, 149-74; Boush et al. (1987), “Affect Gen-
eralization to Similar and Dissimilar Brand Extensions,” Journal of
Psychology & Marketing, 4, 225-37; K. Keller (2003), Strategic Brand
Mamnagement, 2" ed., Pearson; S. Hoeffler and K. Keller (2003), “The
Marketing Advantages of Strong Brands,” Brand Management, 10,
421-45; B. Loken and D. John (1993), “Diluting Brand Beliefs: ... ,”
Journal of Marketing, 57, 71-84.
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Publications 1994).

Similarly, the present case involves likelihood of dilution
by tarnishment due to the unmistakable (and intended)
resemblance of the allegedly diluting VIP product and
Jack Daniel’s flagship trade dress — the Old No. 7 (Black
Label). Itis different from most other dilution by tarnish-
ment matters because the diluting image involves defeca-
tion, which is likely to be particularly aversive and even
disgusting as it relates to a beverage.

17. My analysis is based on well-established
principles and prior research concerning the roles of
brands, brand associations and representation in
memory, brand equity, and the factors that influence con-
sumers’ responses to brands. I begin with a general over-
view of the functions and benefits of strong brands or
marks such as a famous trade dress that has favorable as-
sociations in consumers’ minds. I also explain the general
and specific psychological mechanisms by which VIP’s
product at issue is likely to create dilution by tarnishment
of Jack Daniel’s trade dress and brand regardless of the
likelihood of confusion between them.

THE MEANING AND ADVANTAGES OF STRONG
BRANDS

18.  Brand equity has been defined in different
ways. One accepted definition (Keller 2003*7) is that brand
equity is the differential effect that brand knowledge has
on consumer response to marketing activity. David Aaker
(1991)* defined brand equity as including four key com-
ponents: Brand awareness, brand associations, brand loy-
alty, and perceived quality.

37 K. Keller (2003), Strategic Brand Management, 2™ ed., Pearson
3 D. Aaker (1991), Managing Brand Equity, Free Press.



96

19. It is important to consider how knowledge
about brands is organized and stored in memory. As ex-
plained in more detail below, a useful way to think about
brand knowledge and organization is referred to in the
scientific literature as the associative network memory
model. According to this model, brand knowledge in
memory can be represented as a network with various
nodes. Different types of nodes may be linked to the
brand to make up its network in memory. Moreover,
there are a number of dimensions by which brand associ-
ations may be characterized, such as their positive or neg-
ative content and whether they are related to the brand
or not. For example, the McDonald’s brand network may
be linked not just to fast food, hamburgers, and French
fries, but also to children, Ronald McDonald’s, the Golden
Arches, the slogan “I'm loving it,” and other mental asso-
ciations. Some negative associations that were out of
MecDonald’s control have likely harmed the brand. For
example, at different times (including as recently as 2014),
rumors have spread that McDonald’s has used worms’
meat in its hamburgers. One study found that marketing
attempts to directly refute such rumors tend to be ineffec-
tive.* Just as is the case here, the favorability of the var-
ious associations of which consumers are aware is very im-
portant for consumers’ evaluations of and responses to
MecDonald’s services and communications efforts. I next
elaborate on some of the advantages of strong brands.

3 See A. Tybout, B. B. Calder, and Sternthal (1981), “Using Infor-
mation Processing Theory to Design Marketing Strategies,” Journal
of Marketing Research, 18, 73-9 (see: http://www.cfs.purdue.edu/rich-
ardfeinberg/csr%20331%20consumer%20behav-
10r%20%20spring%202011/grad/readings/7%20Using _Infor-
mation_Processing Theory to Design Marketing Strategies.pdf)
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20. The reason that many companies spend
great efforts and resources to build strong brands is that
such brands have important advantages in terms of the
manner in which consumers process information about
them, respond to the brand, and respond to brand exten-
sions that fall under the same brand umbrella, as well as
in terms of consumers’ willingness to pay for brands
linked with the flagship brand. Also, consumers are more
likely to pay attention to and later recall information
about brands with favorable associations. Thus, it is eas-
ier for consumers to recognize, learn, and recall new in-
formation about high equity brands, including brand ex-
tensions.

21.  Thus, strong, favorable brand equity has
important implications for the in/effectiveness of key as-
pects of a brand’s marketing activities. As indicated, fa-
vorable brand associations can affect consumer brand
evaluations, perceptions of quality, purchase rates, and
market share. This tendency may be especially apparent
for difficult-to-assess “experience goods” whose quality
can be assessed only after experience (or not even after
experiencing it). Similarly, assuming a consumer cannot
try an ice cream flavor before buying and trying it, favor-
able associations based on brand name, for example, can
play an important role in the decision whether to purchase
that product.

22.  Furthermore, strong brand equity and
recognition have been shown to increase consumer confi-
dence in the brand and mitigate the potential long term
impact of negative brand experiences. In addition, re-
search has shown that that strong brands can extend
more successfully and use the brand name to enter more
diverse categories.
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23.  Consumers differ in terms of the price and
any premium they are willing to pay for one brand com-
pared to others, which depends (consciously or uncon-
sciously) on brand associations in memory. Consumers
may also differ in terms of how they respond to price in-
creases. In particular, research has demonstrated that
strong brands can command greater price premiums and
are more immune from negative responses to price in-
creases.

24.  Marketing communications activities in-
clude advertising, consumer and trade promotions, public
relations, event sponsorship, personal selling, and so on.
Consumers often differ in their willingness to pay atten-
tion to a brand’s message, the manner by which they pro-
cess brand messages, and their later ability to recall the
content brand messages. Strong brands rate highly on
these dimensions. Furthermore, strong brands are better
able to withstand interference from competitive adver-
tisements. In addition, consumers who are highly loyal to
a brand are more likely to increase purchases when ad-
vertising for the brand increases.

25.  In the present case, given the strength of
Jack Daniel’s marks and trade dress, it has much to lose
from this process of tarnishment. For example, one re-
cent study compared the Jack Daniel’s brand with other
leading brands in the spirits category. The results
showed that Jack Daniel’s compares favorably with these
brands. That is, Jack Daniel’s compares favorably in
terms of unaided awareness, the brand potential index,
brand awareness, and advertising awareness.
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THE IMPACT OF “BAD SPANIELS-OLD NO. 2” ON
JACK DANIEL’S “OLD NO. 77 AND OTHER JACK
DANIEL’S BRANDS

26.  In general, dilution may take two broad
forms: (1) tarnishment and (2) blurring. One way to de-
fine “tarnishment” is as a lowered evaluation of a senior
brand (e.g., Jack Daniel’s) due to consumers’ exposure to
the junior brand (e.g., VIP’s product at issue). Some of
the damages of tarnishment are fairly obvious in that
there is the attachment of a negative association to the
senior brand. For example, in one case American Express
slogan “Don’t leave home without it” was used to promote
condoms by another firm (American Express Co. v. Vibra
Approved Lab. Corp. 1989). American Express believed
that the association of condoms with its slogan could cre-
ate a negative association for its traveler’s check brand,
even though there was likely no confusion that it was the
maker of the condoms.

27.  The process that causes dilution by tarnish-
ment operates in multiple ways. First, as discussed
above, one accepted and useful way to think about brand
knowledge and organization is based on the “associative
network memory model.” Suppose now that a prospective
buyer of Jack Daniel’s flagship brand (the Old No. 7) is
exposed to VIP’s product at issue; in that case, regardless
of any confusion, the Jack Daniel’s brand is likely to ac-
quire a new, negative mental association that becomes
part of the brand’s associative network in memory. As a
result, when the name Jack Daniel’s comes up or a con-
sumer is considering Jack Daniel’s among other compara-
ble brands, the Jack Daniel’s flagship and related brands
are likely to have a negative association and the negative
feeling associated with it. Such a consumer is less likely
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to select the Jack Daniel’s brands and may opt instead to
choose an alternative.

28.  To elaborate on this process, consider how
brand information, including the affiliated brands’ trade
dress, is stored in and retrieved from memory. The asso-
ciative network model that brand information is encoded
in long-term memory as a pattern of linkages between
concept nodes (e.g., associations between the brand and
its aspects). In the present case, VIP’s product is now
linked in people’s minds to Jack Daniel’s flagship brand.
Although the two brands may not be related from the per-
spectives of ownership, business affiliation, or sponsor-
ship, they are now related by the similar trade dress.

29. A question that may arise is why would the
consumer not simply use his or her knowledge that the
brands are unrelated (assuming that were the case) to se-
lectively “ignore” the junior (“Old No. 2”) brand associa-
tions when thinking about the senior brand (“Old No. 77)?
The answer has to do with the manner in which knowledge
is retrieved from memory. When a stimulus such as a sim-
ilar trade dress is encountered, its associations are acti-
vated according to their accessibility. Highly accessible
associations contribute to an “automatic interpretation”
of the construct. This automatic interpretation incorpo-
rates any associations of the similar junior trade dress.
This automatic interpretation may be corrected through
the consideration of less accessible associations or exter-
nally available information, such as the knowledge that
the brands are unrelated. However, such correction re-
quires cognitive effort, and as a result, under-correction
is common (Jacoby 2001; Johar and Simmons 2000*).

40 Jacoby, Jacob (2001), “The Psychological Foundations of Trade-
mark Law: Secondary Meaning, Genericism, Fame, Confusion, and
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Thus, the accessibility of Jack Daniel’s associations can be
influenced by the associations of VIP’s product, even if
there is no confusion. Such a process of tarnishment neg-
atively affects the likelihood that consumers consider and
then choose the brand."

30.  There is probably no dispute in the present
case that VIP relied on trade dress resemblance to asso-
ciate its product with those of Jack Daniel’s. For example,
during her deposition (pages 56-59), Ms. Phillips testified
that she designed the VIP product to be similar in many
respects to Jack Daniel’s Old No. 7 trade dress. Thus,
there is apparently no dispute that VIP’s “Old No. 2” toy
was designed to capture key elements of Jack Daniel’s
“Old No. 7” trade dress.

31.  Asaresult, VIP’s product is likely to bring
Jack Daniel’s to mind. Furthermore, as explained above,
consumers who are exposed to VIP’s product add another
mental association to the Jack Daniel’s flagship brand and
other Jack Daniel’s brands. The new brand association —
dog’s No. 2 — is negative, for many it is likely to be even
disgusting. Prior research has shown that a feeling of dis-
gust leads consumers to avoid things that are associated
in any way with that feeling.* In the present case, this
prior research supports the common sense conclusion that

Dilution,” The Trademark Reporter, 91 (5), 1013-1071; Johar, Gita
Venkataramani and Carolyn J. Simmons (2000), “The Use of Concur-
rent Disclosures to Correct Invalid Inferences,” Journal of Con-
sumer Research, 26 (March), 306-321.

4 C. Pullig et al. (2006), “Brand Dilution: When Do New Brands Hurt
Existing Brands?” Journal of Marketing, 70, 52-66.

2 See, for example, S. Han et al. (2012), “The Disgust-Promotes-Dis-
posal Effect,” J.0. Risk and Uncertainty, 44, 101-113; S. Han et al.

(2007), “Feelings and Consumer Decision Making ...,” J.0. Consumer
Psychology, 17, 158-68.
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an association between a famous whiskey brand and a
dog’s no. 2 is likely, consciously or consciously, to diminish
consumers’ attraction to and interest in purchasing Jack
Daniel’s brands.

32.  Although VIP has conducted no studies to
confirm its claim that associating Jack Daniel’s brands
with defecation is just fun, it apparently recognized that
this product was designed to affect Jack Daniel’s per-
ceived quality. As Mr. Sacra testified (Rough transcript,
p. 111):

A. It’s the entire aspect. I mean, Jack Daniel’s has
created a culture around its product. As do all --
most products try to create a culture around that.
And all people who are doing that take it pretty se-
riously, I mean. And by making fun of that or pok-
ing at them saying, “Hey, you know what? I know
that you are over here trying to be the best of eve-
rything and dominate world. Well, here’s some-
thing funny.”

Evidently, while Mr. Sacra assumed that associating Jack
Daniel’s marks with “Old No. 2” is pure fun, he recognized
that this “fun” goes against Jack Daniel’s attempts to
build a strong brand and “culture.” However, regardless
of whether consumers find it funny, the added association
is unquestionably inconsistent with Jack Daniel’s at-
tempts to maintain its strong brand associations (e.g., au-
thenticity, masculinity).

33.  Itis especially inconsistent with the brand’s
objective of acquiring new buyers. Such prospective buy-
ers are likely to be particularly susceptible to influence by
exposure to negative brand associations such as those rep-
resented by VIP’s product. Furthermore, while my un-
derstanding is that Jack Daniel’s makes every effort not
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to associate its brand with underage consumers, families
with kids and dogs are likely to be a key target market of
VIP’s dog toy.

THE IMPACT OF VIP'S “OLD NO.2” ON JACK DAN-
IEL’S BRAND EXTENSIONS

34.  Jack Daniel’s has already introduced a
number of brand extensions, including the following:

e  Gentleman Jack: Charcoal filtered twice, com-
pared to once with Old No. 7 (80 proof/40% ABV).

*  Single Barrel: Whiskey sourced from a single bar-
rel in the company’s warehouse (94 proof/46% ABV).

* Tennessee Honey: Honey liqueur blended with less
than 20% whiskey (70 proof/35% ABV).

* Tennessee Fire: Cinnamon liqueur blended with
less than 20% whiskey (70 proof/35% ABV).

* (Green Label: A lighter-bodied bottling of Old No.7,
not available everywhere (80 proof/40% ABV).

e Silver Select: For export only (100 proof/50%
ABYV).

*  Winter Jack: Seasonal blend of apple cider liqueur
and spices (30 proof/15% ABV).

* No. 27 Gold: Limited release (80 proof/40%
ABV)“!

¢ Sinatra Select

35.  As indicated, the negative associations of
the “Old No. 2” are not limited to the trade dress of Jack
Daniel’s “Old No. 7’ or just to the core Jack Daniel’s
brand. Rather, the negative effect likely influences the
entire family of Jack Daniel’s brands, which are naturally
associated with Jack Daniel’s flagship brand and trade
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dress. Instead of being judged on their own merit or per-
ceived characteristics, (for those who have been exposed
to VIP’s product) the “Old No. 2” is likely to come to mind.
As a result, new and existing buyers are likely to be less
receptive, not just to the Old No. 7, but also to new brand
extensions. That is, Jack Daniel’s will have less influence
over perceptions of its brand extensions, because of tar-
nishment and tainting by VIP’s Old No. 2. This further
diminishes the value of Jack Daniel’s trade dress.

Date: 5/7/2015 1. Simonson
Itamar Simonson, Ph.D.
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

VIP Products, LLC, an | No.2:14-cv-02057-DGC
Arizona limited liability com-

pany, DECLARATION AND
RULE 26 REPORT
Plaintiff, OF DR. GERLAD L.
FORD
Vs.

Jack Daniel’s Properties,
Ine., a Delaware corporation

Defendant.

Jack Daniel’s Properties,
Ine., a Delaware corporation

Counterclaimant,
VS.

VIP Products, LLC, an
Arizona limited liability com-

pany,

Counterdefendant.

I, Dr. Gerald L. Ford, hereby declare as follows:
INTRODUCTION

1. I am a partner in the marketing research
and consulting firm of Ford Bubala & Associates, located
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in Huntington Beach, California, where I have been en-
gaged in commercial marketing research and consulting
for the past forty years. I am also an emeritus faculty
member of the School of Business Administration, Cali-
fornia State University, Long Beach, where I held a full-
time teaching position for twenty-five years, prior to my
retirement in 1994. My professional experience is further
summarized below in paragraphs 34 through 44.

2. In the instant matter, at the request of Sey-
farth Shaw LLP, counsel for counterclaimant, Jack Dan-
iel’s Properties, Ine. (“JDPI” or “Jack Daniel’s”), I de-
signed and caused to be conducted a survey to address the
issue of likelihood of confusion. Specifically, this survey
was designed to measure the degree, if any, to which
Plaintiff’s Bad Spaniels dog toy is likely to cause confusion
as to the source, authorization or approval of, or business
affiliation or business connection with, Jack Daniel’s.

3. This likelihood of confusion survey, hosted
by Issues & Answers Network, Inc. (“Issues & An-
swers”), employed an online internet protocol using an in-
ternet panel created and maintained by Survey Sampling
International (“SSI”).

4, The likelihood of confusion survey con-
ducted in this matter employed a scientific experimental
survey design consisting of two survey cells: (1) a test or
experimental survey cell designed to measure likelihood
of confusion, if any, with respect to the source, authoriza-
tion or approval of, or business affiliation or business con-
nection of Plaintiff’s Bad Spaniels dog toy with, Jack Dan-
iel’s; and (2) a control survey cell designed to measure the
extent of mismeasurement in the test cell survey results.

5. In total, four hundred eighteen (418) inter-
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views were completed in this likelihood of confusion sur-
vey: two hundred eleven (211) interviews were completed
in the test cell; and two hundred seven (207) interviews
were completed with respect to the control cell.

6. The stimuli utilized in the survey’s test cell
were photographs of Plaintiff’s Bad Spaniels dog toy. The
stimuli utilized in the survey’s control cell were photo-
graphs of a fictitious dog toy bearing the Bad Spaniels
name, but none of the claimed Jack Daniel’s indicia or
trade dress.

7. In total, the results of the likelihood of con-
fusion survey evidence, on a net basis, after adjusting the
survey data for mismeasurement error based upon the
control, that approximately twenty-nine percent (29.38 -
0.47 = 28.91%) of the universe of potential purchasers of
a dog toy are likely to be confused or deceived by the be-
lief that Plaintiff’s Bad Spaniels dog toy is made or put out
by Jack Daniel’s, or made or put out with the authoriza-
tion or approval of Jack Daniel’s, or that whoever makes
or puts out Plaintiff’s dog toy has a business affiliation or
business connection with Jack Daniel’s.

8. It is my opinion that the results of the sur-
vey support a finding of likelihood of confusion. The sur-
vey results evidence that potential purchasers of a dog toy
are likely to be confused or deceived by the belief that
Plaintiff’s Bad Spaniels dog toy is made or put out by Jack
Daniel’s, or is made or put out with the authorization or
approval of Jack Daniel’s, or that whoever makes or puts
out Plaintiff’s Bad Spaniels dog toy has a business affilia-
tion or business connection with Jack Daniel’s, and that
such confusion is due in particular to Plaintiff’s use of Jack
Daniel’s indicia or trade dress on the Bad Spaniels dog
toy.
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SURVEY BACKGROUND

9. Attached hereto as Exhibit A are the re-
sults of the survey which addressed the issue of likelihood
of confusion. Exhibit A provides photocopies of the sur-
vey exhibits, the survey screeners and questionnaires,
survey screenshots, and a listing of the survey responses.
The Appendix of Exhibit A contains an electronic copy of
the source data, an incidence table, and other survey-re-
lated background materials.

10.  The sample selection, questions, question-
naire design, and interviewing procedures employed in
this survey were designed in accordance with the gener-
ally accepted standards and procedures in the field of sur-
veys. The survey was also designed to meet the criteria
for survey trustworthiness detailed in the Manual for
Complex Litigation."

11. I was responsible for the design of the sur-
vey, the screener and test and control cell questionnaires,
as well as for the procedures to be followed in conducting
the interviews. Data gathering was carried out, under the
direction of Ford Bubala & Associates, by Issues & An-
swers, an independent survey organization which hosted
the online data survey using internet panelists obtained

' For the proffered poll or survey, “..Relevant factors include

whether: the population was properly chosen and defined; the sample
chosen was representative of that population; the data gathered were
accurately reported; and the data were analyzed in accordance with
accepted statistical principles...In addition, in assessing the validity
of a survey, the judge should take into account the following factors:
whether the questions asked were clear and not leading; whether the
survey was conducted by qualified persons following proper interview
procedures; and whether the process was conducted so as to ensure
objectivity....” See Federal Judicial Center, Manual for Complex Lit-
igation, Fourth, Section 11.493, at 102-104 (2004).
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from SSI. Data gathering was conducted from April 10-
21, 2015.

12.  Ford Bubala & Associates conducted vali-
dation of approximately twenty percent (20.33%) of the in-
terviews by contacting, by telephone, survey respondents
to confirm their qualification and participation in the sur-
vey. JAK Research, an independent marketing research
firm, conducted additional validation of approximately
twenty percent (20.10%) of the interviews by contacting,
by telephone, survey respondents to confirm their qualifi-
cation and participation in the survey. In total, approxi-
mately forty percent (40.43%) of the interviews were vali-
dated. This level of validation exceeds industry stand-
ards.” None of the interviews failed to validate.

13.  The survey conducted in this matter was
administered under a double-blind protocol. Specifically,
not only were the respondents not informed as to the pur-
pose or sponsor of the survey, but similarly, both the staff
of Issues & Answers and the staff of SSI were not in-
formed as to the purpose or sponsor of the survey.

SURVEY STRUCTURE

14.  This survey employed an internet panel cre-
ated and maintained by SSI. Potential respondents were
invited to fill out the screening portion of the interview to
determine whether or not they met the universe defini-
tion. Subsequently, those potential respondents who met
the universe definition were invited to complete the main
survey.

15.  The universe for this survey consisted of

2 This level of validation exceeds CASRO (Council of American Sur-
vey Research Organizations) standards of 10% to 15%.
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males and females twenty-one (21) years of age or older
who were likely, within the next six months, to purchase a
dog toy.?

16.  The respondent selection procedure em-
ployed in this survey is referred to as a quota sampling
method. This method provided a respondent base that is
generally representative of the age and gender distribu-
tion of male and female adults twenty-one (21) years of
age or older who reported that in the next six months they
were likely to purchase a dog toy. This age and gender
distribution was based upon an ORC International inter-
net survey conducted between February 5-8, 2015, among
a nationally representative sample of approximately one
thousand (956) individuals across the United States.*

3 Additionally, the survey universe was also restricted to respondents
(1) who were using a traditional desktop computer, a laptop/notebook
computer, or a tablet computer to read and answer the survey ques-
tions; (2) who resided in the United States; (3) who did not, nor did
anyone else in their household, work for an advertising agency or a
market research company; or a retail store or company that makes,
sells, or distributes any dog toys; (4) who agreed to answer the ques-
tions in the survey by themselves without the help or assistance of
anyone else and without seeking information from any other source
(e.g., internet search); (5) who, if they wore contact lenses or eye-
glasses when using the device they were using, would wear them dur-
ing the questionnaire; (6) who were willing to provide their name and
telephone number for telephone validation purposes; and (7) who re-
ported they could clearly see the dog toy and clearly read the hang
tag.

* Respondents in the ORC International survey were asked “Within
the next six months, are you likely to purchase a dog a toy?” Based
on the results of the ORC International survey, age and gender quo-
tas of purchasers were established as follows: approximately 44%
male and 56% female; among males, approximately 33% 21 to 34, 40%
35 to 54, and 27% 55 or over; and among females, approximately 35%
21 to 34, 36% 35 to 54, and 29% 55 or over.
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17. As noted earlier, the likelihood of confusion
survey conducted in this matter employed a scientific ex-
perimental survey design consisting of two survey cells:
(1) a test or experimental survey cell designed to measure
likelihood of confusion, if any, with respect to the source,
authorization or approval of, or business affiliation or
business connection of Plaintiff’s Bad Spaniels dog toy
with, Jack Daniel’s; and (2) a control survey cell designed
to measure the extent of mismeasurement in the test cell
survey results.

18.  Survey respondents in the test cell first saw
a photograph of a retail display that included a variety of
products for dogs, including Plaintiff’s Bad Spaniels dog
toy. See Exhibit A, page 11.

19.  Next, survey respondents in the test cell
saw a photograph of the front of the Bad Spaniels dog toy
and a photograph of the back of the hang tag label that
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included a disclaimer stating “This product is not affili-
ated with Jack Daniel Distillery.” See Exhibit A, page 12-
13.

20.  Survey respondents in the control cell first
saw a photograph of a retail display that included a vari-
ety of products for dogs, including a fictitious dog toy
bearing the name Bad Spaniels. See Exhibit A, page 70.



21.  Next, survey respondents in the control cell
saw a photograph of the front of a fictitious dog toy bear-
ing the name Bad Spaniels, and a photograph of the back
of a hang tag label that did not include the disclaimer,
“This product is not affiliated with Jack Daniel Distillery.”
See Exhibit A, page 71-72
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22.  The control cell provides a measure of the
extent that mismeasurement exists in the likelihood of
confusion test cell survey results. Specifically, the control
cell functions as a baseline and provides a measure of the
degree to which respondents are likely to give a Jack Dan-
iel’s response to the test cell survey questions, not as a re-
sult of Plaintiff’s Bad Spaniels dog toy, but rather because
of other factors, such as the survey’s questions, the sur-
vey’s procedures, market share or popularity, or some
other potential influence on a respondent’s answers.

23. In a fashion similar to the protocols em-
ployed in a pharmaceutical drug test, the test or experi-
mental cell represents the drug or pill with the “active”
ingredient(s) and the control cell represents the “placebo”
that does not contain the active ingredient being tested.”

24.  The test and control cells were separate
surveys. The questions and procedures for the test cell

5 This methodology is consistent with the methodology discussed by
Professor Diamond in the Federal Judicial Center’s Reference Man-
ual on Scientific Evidence, Third; “It is possible to adjust many sur-
vey designs so that causal inferences about the effect of a [stimu-
lus]...become clear and unambiguous. By adding one or more appro-
priate control groups, the survey expert can test directly the influ-
ence of the stimulus.... Respondents in both the experimental and
control groups answer the same set of questions.... The effect of the
[stimulus]...is evaluated by comparing the responses made by the ex-
perimental group members with those of the control group mem-
bers.... Both preexisting beliefs and other background noise should
have produced similar response levels in the experimental and control
groups. In addition, if respondents who viewed the [test cell stimu-
lus]... respond differently than respondents who viewed the control
[cell stimulus]..., the difference cannot be merely the result of a lead-
ing question, because both groups answered the same question...”
See Shari Seidman Diamond “Reference Guide on Survey Research,”
in the Federal Judicial Center’s Reference Manual on Scientific Evi-
dence, Third, pages 398-399.




115

and the control cell were identical with the exception of
the stimuli shown to respondents. As noted earlier, any
single respondent participated in only one of the two sur-
vey cells.

25.  In total, four hundred eighteen (418) inter-
views were completed in this likelihood of confusion sur-
vey: two hundred eleven (211) interviews were completed
in the test cell; and two hundred seven (207) interviews
were completed in the control cell.

SURVEY PROCEDURES AND QUESTIONS

26.  Initially, potential respondents received an
invitation to fill out the screening portion of the interview
to determine whether or not they met the universe defini-
tion. See Exhibit A, pages 2-4. Subsequently, those re-
spondents who met the universe definition were invited to
complete the main survey. At the beginning of the main
survey, respondents were shown a screen with a letter on
it and were asked to record the letter they were shown.
See Exhibit A, page 5, screen 15. This was done as a
tracking mechanism to identify which stimuli respondents
were exposed to.

27.  Survey questions posed to test cell and con-
trol cell respondents were identical and are as follows:

In this survey, you are going to be shown a
retail store display of products for dogs.

Please understand that we are only inter-
ested in your opinions or beliefs; and if you don’t
have an opinion or belief or don’t know the answer
to a question, that is an acceptable answer.

See Exhibit A, page 6, screen 16.

Next, respondents were told:
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Please look at this display of products for
dogs as you would if you saw it in a store and were
considering purchasing a dog toy.

Please feel free to take as much time as you
like looking at the picture of the retail store display
before moving on to the survey questions.

See Exhibit A, page 6, screen 17.
Next, respondents were told:

This is a dog toy shown in the display you
just saw.

Please look at this dog toy as you would if
you saw it in a store and were considering purchas-
ing it.

See Exhibit A, page 6, screen 18.
Next, respondents were asked:

Could you clearly see the dog toy?
See Exhibit A, page 6, screen 19.

Only respondents who answered ‘yes’ to this question
were allowed to continue. Next, respondents were told:

Please look at the hang tag on this dog toy.
See Exhibit A, page 6, screen 20.
Next, respondents were asked:

Could you clearly read the hang tag?
See Exhibit A, page 6, screen 21.

Only respondents who answered ’yes’ to this question
were allowed to continue. Respondents were then asked:

Q7.0 Who or what company do you believe makes
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or puts out this product?® Please be as spe-
cific as possible.

See Exhibit A, page 7, screen 22.

Respondents were then asked the basis for their answer
with the question:

Q7.1 Why do you say that?” Again, please be as
specific as possible.

See Exhibit A, page 7, screen 23.
Next, respondents were asked:

Q7.2 What else, if anything, makes you say that?®
Again, please be as specific as possible.

See Exhibit A, page 7, screen 24.
Respondents were then asked:

Q8.0 What other product or produects, if any, do
you believe are made or put out by whoever
makes or puts out this product? Please be
as specific as possible.

See Exhibit A, page 7, screen 25.

Respondents were then asked the basis for their answer

6 The first two principal survey questions (i.e., question series 7.0 and
8.0) were designed to address the issue of likelihood of confusion as to
source or origin and were patterned after similar accepted questions.
See Union Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366 (7th Cir.
1976), cert. denied, 429 U.S. 830, 50 L. Ed. 2d 94, 97 S. Ct. 91 (1976);
and J. Thomas McCarthy, McCarthy on Trademarks and Unfair
Competition, Vol. 6 §32:174 @ 448-450, Rel. #72, 12/2014.

" Respondents who answered ‘don’t know’ to Q7.0 were not asked
Q7.1

8 Respondents who answered ‘don’t know’ to Q7.1 were not asked
Q7.2.
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with the question:

Q8.1 Why do you say that?’ Again, please be as
specific as possible.

See Exhibit A, page 7, screen 26.
Next, respondents were asked:

Q8.2 What else, if anything, makes you say
that?' Again, please be as specific as possi-
ble.

See Exhibit A, page 7, screen 27.
Next, respondents were asked:
Q9.0 Do you believe this product...

1. is being made or put out with the authori-
zation or approval of any other company or
companies;

2. is not being made or put out with the au-
thorization or approval of any other com-
pany or companies; or''

3. don’t know or have no opinion?

See Exhibit A, page 8, screen 28.

% Respondents who answered ‘don’t know’ to Q8.0 were not asked
Q8.1.

10 Respondents who answered ‘don’t know’ to Q8.1 were not asked
Q8.2.

11 To guard against any order bias, the first two alternatives in this
list were rotated (i.e., approximately one half of the respondents saw
the list with the first alternative being “...is being made or put out
with the authorization or approval...” and approximately one-half of
the respondents saw the list with the first alternative being” ...is not
being made or put out with the authorization or approval...”).
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Respondents who indicated that they believed the dog toy
is being made or put out with the authorization or ap-
proval of any other company or companies' were asked:

Q9.1 What company or companies do you believe
gave the authorization or approval to make
or put out this product?”® Please be as spe-
cific as possible.

See Exhibit A, page 8, screen 29.

If the respondent provided a response, he/she was asked
the basis for the belief with the question:

Q9.2 Why do you say that?' Again, please be as
specific as possible.

See Exhibit A, page 8, screen 30.
Next, respondents were asked:

Q9.3 What else, if anything, makes you say
that?' Again, please be as specific as possi-
ble.

See Exhibit A, page 8, screen 31.

12 The last two principal survey questions (i.e., question series 9.0 and
question series 10.0) were designed to address likelihood of confusion
as to authorization or approval or business affiliation or business con-
nection and were also patterned after similarly accepted questions.
J. Thomas McCarthy, MeCarthy on Trademarks and Unfair Compe-
tition, Vol. 6 §32:175 at 450-451, Rel. #72, 12/2014.

13 Only respondents who answered ‘is being made or put out...’ were
asked Q9.1.

14 Respondents who answered ‘don’t know’ to Q9.1 were not asked
Q9.2.

15 Respondents who answered ‘don’t know’ to Q9.2 were not asked
Q9.3.
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Next, respondents were asked:

Q10.0 Do you believe that whoever makes or puts
out this product...

1. has a business affiliation or business con-
nection with any other company or compa-
nies;

2. does not have a business affiliation or busi-
ness connection with any other company or
companies; or'®

3. don’t know or have no opinion?
See Exhibit A, page 9, screen 32.

Respondents who indicated that they believed that who-
ever makes or puts out the dog toy has a business affilia-
tion or business connection with any other company or
companies were asked:

Q10.1 What company or companies do you believe

16 Again, to guard against any order bias, the first two alternatives in
this list were rotated (i.e., approximately one half of the respondents
saw the list with the first alternative being “...has a business affiliation
or business connection....” and approximately one-half of the respond-
ents saw the list with the first alternative being “...does not have a
business affiliation or business connection...”).

As an additional guard against order bias, approximately one-half of
the respondents were first queried in question 9.0 about authorization
or approval, and approximately one-half of the respondents were first
queried in question 9.0 about business affiliation or business connec-
tion. Similarly, approximately one-half of the respondents were first
queried in question 10.0 about authorization or approval, and approx-
imately one-half of the respondents were first queried in question 10.0
about business affiliation or business connection. All respondents
were asked both question series 9.0 and 10.0 as noted above.
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has a business affiliation or business con-
nection with whoever makes or puts out this
product?’” Please be as specific as possible.

See Exhibit A, page 9, screen 33.

If the respondent provided a response, he/she was asked
the basis for the belief with the question:

Q10.2 Why do you say that?'® Again, please be as
specific as possible.

See Exhibit A, page 9, screen 34.
Next, respondents were asked:

Q10.3 What else, if anything, makes you say
that?" Again, please be as specific as possi-
ble.

See Exhibit A, page 9, screen 35.
Finally, respondents were asked:

Q11.0 Do you, or does anyone else in your house-
hold, work for a company that makes, sells,
or distributes any food products, clothing,
fragrance, jewelry, [or] alcoholic bever-
ages?

See Exhibit A, page 9, screen 36.
Respondents were then shown a screen that said:

Thank you for your time and participation.

7 Only respondents who answered ‘has a business affiliation or busi-
ness connection...” were asked Q10.1.

18 Respondents who answered ‘don’t know’ to Q10.1 were not asked
Q10.2.

19 Respondents who answered ‘don’t know’ to Q10.2 were not asked
Q10.3.
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See Exhibit A, page 9, screen 317.
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SURVEY RESULTS

Test Cell

28. In the test cell, the results of the likelihood
of confusion survey evidence that approximately twenty-
nine percent (29.38%) of the universe of potential purchas-
ers of dog toys expressed the belief that Plaintiff’s Bad
Spaniels dog toy is being made or put out by Jack Daniel’s,
or that Plaintiff’s Bad Spaniels dog toy is being made or
put out with the authorization or approval of Jack Dan-
iel’s, or that Plaintiff has a business affiliation or business
connection with Jack Daniel’s due to Plaintiff’s use of Jack
Daniel’s indicia or trade dress on its Bad Spaniels dog toy.
See Exhibit A, page 15.

TABLE 1
TEST CELL
Response Distribution
Response Categories Number Percent
(n=211)

1. Jack Daniel’s 62 29.38
2. Silly Squeakers, VIP Prod- 74 35.07

ucts, Bad Spaniels, Tennes-

see Carpet
3. Other 30 14.22
4. Don’t know 45 21.33

Total 211 100

29.  Following are the verbatim responses of re-
spondents in the test cell whose beliefs are included in the
“Jack Daniel’s” category. Spelling has been corrected in
the following listing for readability.
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Test Cell Survey Results
RESPONDENT
NUMBER  RESPONSE
1001 Q9.0 IS being made or put out
with authorization/approval.
Q9.1 I believe they would have to
get the approval of Jack
Daniel’s whiskey because
the design and name is so
closely related.
Q9.2 Because they are creating a
spoof of a real product so I
think they would need per-
mission so they don’t get
sued for copyrights or some-
thing like that.
Q9.3 Don’t know.
1003 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2  Design and wording style.
Q9.3  Shape looks like a bottle of
JD.
1005 Q7.0 Jack Daniel’s.
Q7.1  The bottle looks similar to
No. 7.
Q7.2  Itisablack label.
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 The bottle looks identical.
Q10.3 Don’t know.
1008 Q9.0 IS being made or put out

Q9.1

with authorization/approval.
Jack Daniel’s.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q9.2  Sounds like it.

Q9.2  Appearance.

1012 Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2 Bottle design and name are
plays on the Jack Daniel’s
brand.

Q9.3  Nothing else.

1015 Q7.0 Jack Daniel’s.

Q7.1  Jack Daniel’s.

Q7.2 It mimics them.

Q8.0  Jack Daniel’s.

Q8.1 It looks like their bottle.

Q8.2 It looks like their bottle and
logo.

1016 Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2 Because the product looks
like a Jack Daniel’s bot-
tle/logo.

Q9.3 Don’t know.

1020 Q8.0 It looks like a Jack Daniel’s
whiskey bottle.

Q8.1 It has the similar label and
colors as a Jack Daniel’s bot-
tle.

Q8.2  Nothing. That is what I see.

Q9.0 IS being made or put out

with authorization/approval.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q9.1  Jack Daniel’s distilleries.

Q9.2 It has the very same label
and colors as s Jack Daniel’s
whiskey bottle.

Q9.3 Nothing. It says it all.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 It looks like they did a li-
cense deal with Jack Dan-
iel’s.

Q10.2 As I said, label type and col-
ors on the bottle and the
shape.

Q10.3 Nothing.

1022 Q9.0 IS being made or put out
with authorization/approval.

Q9.1 Jack Daniel’s liquor com-
pany.

Q9.2  Because since the dog toy is
resembling a Jack Daniel’s
I'm sure the dog toy com-
pany that made this toy had
to get their permission and
legal rights to essentially
copy they product in dog toy
form.

Q9.3 Don’t know.

Q10.0 HAS a business affiliation or

Q10.1

business connection.
Jack Daniel’s.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE
Q10.2 Because the dog toy resem-
bles Jack Daniel’s liquor.
Q10.3 Don’t know.
1029 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s because the la-
bel resembles and is a play
on their label.
Q9.2 It has the colors and design
of the Jack Daniel’s label.
Q9.3  Nothing.
1030 Q7.0 Jack Daniel’s.
Q7.1 Because of the logo on the
toy.
Q7.2  Don’t know.
1033 Q7.0 Jack Daniel’s.
Q7.1  Because it is a spoof on their
logo.
Q7.2 Just the look of the label.
Q9.0 IS being made or put out
with authorization/approval.
Q9.1 My best guess is that in or-
der to use this design you
would have to have permis-
sion from the Jack Daniel’s
brand.
Q9.2 Don’t know.
1035 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.

Q9.2

It is the same look.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q9.3 Don’t know.

1037 Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2  The name and shape.

Q9.3 Don’t know.

1044 Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2  Jack Daniel’s name is on the
front of the package.

Q9.3 Don’t know.

1046 Q8.0 It is similar to a Jack Dan-
iel’s label but I do not be-
lieve they make any dog
products.

Q8.1  Just that it looks, from a dis-
tance, like a Jack Daniel’s la-
bel that is on a bottle of lig-
uor.

Q8.2 Don’t know.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1 Ifitis put out by Jack Dan-
iel’s then they would have to
give authorization for ap-
proval to copy their signa-
ture label.

Q9.2 Don’t know.

1047 Q9.0 IS being made or put out

with authorization/approval.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q9.1  Jack Daniel’s.

Q9.2  This label has been a trade
mark for Jack Daniel’s whis-
key for a century.

Q9.3 Ihave no other reason to be-
lieve this other than the la-
bel is a Jack Daniel’s trade-
mark.

1054 Q8.0  Jack Daniel’s whiskey.

Q8.1 The toy looks like a Jack
Daniel’s bottle.

Q8.2 Don’t know.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s Inc.

Q9.2  Don’t know.

1056 Q. Jack Daniel’s.

Q7.1  Itis their bottle shape.

Q7.2  Itlooks like it.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2  Itis their type of bottle.

Q9.3  Itis their type of logo.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 Jack Daniel’s.

Q10.2 It is their type of bottle.

Q10.3 It is their company logo.

1062 Q8.0  Jack Daniel’s.

Q8.1

It has the same sort of label.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q8.2 But then it was made in
China.

1063 Q7.0  Jack Daniel.

Q7.1 It look likes alcohol.

Q7.2 Nothing it just looks like
Jack Daniel.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 Jack Daniel.

Q10.2 T just do.

Q10.3 Nothing.

1065 Q7.0 Bad Spaniels. It closely re-
sembles a Jack Daniel’s bot-
tle.

Q7.1 The main name on the toy
was Bad Spaniels. On the
back of the tag was also
listed Bad Spaniels.

Q7.2  Don’t know.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1 Jack Daniel’s is what the
bottle resembles.

Q9.2  This is what a Jack Daniel’s
bottle looks like. Other than
the name and some details,
it’s a mirror image.

Q9.3  Don’t know.

1067 Q7.0  Jack Daniel’s.

Q7.1  Looks like an alcohol bottle.

Q7.2

Don’t know.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Looks just like a bottle of
Jack Daniel’s.
Q10.3 Don’t know.
1076 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 It’s obvious. It’s a knockoff
of Jack D’s.
Q9.3 Don’t know.
1077 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 It looks like a Jack Daniel’s
bottle.
Q9.3 It looks like one.
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Looks like their bottle.
Q10.3 It just does.
1082 Q7.1 Itisacopy of aJack Daniel’s
bottle.
Q7.2  Itis confusing.
Q8.0  Jack Daniel’s.
Q8.1 It looks just like it.
Q8.2 Don’t know.
1083 Q7.0 Brown-Forman group.
Q7.1  The play on Jack Daniel’s.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q7.2  Jack Daniel’s is made by the
Brown-Forman group.

Q8.0 Whiskey, Southern Com-
fort.

Q8.1  The play on Jack Daniel’s.

Q8.2  Jack Daniel’s is made by the
Brown-Forman group.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Brown-Forman group.

Q9.2 Brown-Forman makes Jack
Daniel’s.

Q9.3 The products play on Jack
Daniel’s.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 Brown-Forman group.

Q10.2 Brown-Forman makes Jack
Daniel’s.

Q10.3 The play on Jack Daniel’s
whiskey.

1092 Q7.0  Jack Daniel’s.
Q7.1  Looks like a whiskey bottle.
Q7.2  Label and colors.
1095 Q9.0 IS being made or put out

with authorization/approval.

Q9.1 I believe that Jack Daniel
distillery wanted to help out.

Q9.2 It is, because it is a good

product.
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Test Cell Survey Results

RESPONDENT
NUMBER RESPONSE

Q9.3 Nothing else makes me say
that.
1098 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2  It’s similar to the bottle de-
sign for Jack Daniel’s and

Jim Beam.
Q9.3 Just it looks like the liquor
bottle.
1099 Q8.0  Jack Daniel’s.

Q8.1  Not sure.
Q8.2  Not sure.
1100 Q7.0  Jack Daniel’s.
Q7.1  The logo replica.
Q7.2  Don’t know.
1106 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2  Because its Jack Daniel’s.
Q9.3 It looks like Jack Daniel’s.

1108 Q7.0 JD.
Q7.1  Don’t know.
Q8.0  Jack.
Q8.1  Don’t know.
1110 Q7.0  Jack Daniel’s.

Q7.1  The bottle.
Q7.2  The bottle design looks like
the Jack bottle.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack.
Q10.2 Again the bottle.
Q10.3 Same reasons.
1114 Q7.0 Jack Daniel’s.
Q7.1 Because that’s what it looks
like.
Q7.2 Just the looks of it.
Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack.
Q9.2 It looks like there brand,
bottle.
Q9.3 Don’t know.
1115 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 Because the label is based
on a Jack Daniel’s label.
Q9.3  Just the label.
Q10.0 HAS abusiness affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Because of the label.
Q10.3 They would have had per-
mission to copyright the
Jack Daniel’s label.
1120 Q9.0 IS being made or put out

Q9.1

with authorization/approval.
Jack Daniel’s.



135

Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE

Q9.2 The print, font and bottle
looks like Jack Daniel’s.

Q9.3 Don’t know.

Q10.0 HAS abusiness affiliation or
business connection.

Q10.1 Jack Daniel’s.

Q10.2 Looks like the bottle.

Q10.3 Don’t know.

1121 Q9.0 IS being made or put out
with authorization/approval.

Q9.1 Jack Daniel’'s Tennessee
whiskey.

Q9.2 It has avery similar label.

Q9.3 I don’t drink that particular
brand of whiskey, but I
know the label.

1132 Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2 The “label” on the toy is in
the same design as the label
on a bottle of Jack Daniel’s
whiskey.

Q9.3  Nothing.

1139 Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel.

Q9.2  That label.

Q9.3  That logo.

1141 Q10.0 HAS a business affiliation or

business connection.
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Test Cell Survey Results
RESPONDENT
NUMBER REPONSE
Q10.1 Jack Daniel’s.
Q10.2 The product seems really
similar.
Q10.3 Don’t know.
1147 Q8.0  Jack Daniel’s.
Q8.1 It looks like their products.
Q8.2  The appearance.
Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 It uses their brand image.
Q9.3 It looks like their product.
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack Daniel’'s Tennessee
whiskey.
Q10.2 They are using their brand
image.
Q10.3 It looks like their product.
1148 Q10.0 HAS a business affiliation or
business connection.
Q10.1 It looks like packaging from
Jack Daniel’s sauces.
Q10.2 The label and color looks
like it.
Q10.3 The label looks like Jack
Daniel’s drink, as well as the
sauces.
1154 Q9.0 IS being made or put out

with authorization/approval.
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RESPONDENT
NUMBER
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RESPONSE

1155

1156

Q9.1
Q9.2

Q9.3
Q7.0

Q7.1

Q7.2
Q7.0

Q7.1

Q7.2

Jack Daniel’s.

Because the font of the text
used for the product tag
looks just like the package
design on their products.
Don’t know.

Jack Daniel’s.

It looks like the Jack Daniel
bottle.

Don’t know.

Jack Daniel’'s Tennessee
whiskey.

While I didn’t specifically
look on the hand tag for the
maker, I saw it was made in
China, where the manufac-
turer would really be, but as
the toy was designed to look
like Jack Daniel’s Tennes-
see sour mash whiskey, I as-
sume that company is the
one that designed it, and had
it manufactured.

Basically it’s subliminal ad-
vertising. someone will see
the dog toy shaped and la-
beled to look fairly close to a
Jack Daniel’s whiskey bot-
tle, that in their subcon-
scious if they are individuals
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TEST CELL SURVEY RESULTS

RESPONDENT
NUMBER

RESPONSE

Q8.0

Q8.1

Q8.2

Q9.0

Q9.1
Q9.2

Q9.3

that drink aleoholic bever-
ages (an 1 assume they
would or they wouldn’t have
bought that specific dog
toy), that they’ll quite likely
go to a alcoholic beverage
store and purchase a bottle
of that product.

Jack Daniel’'s Tennessee
sour mash whiskey.

Jack Daniel Tennessee sour
mash whiskey.

Bottle shape, label color,
printing on label has a font
that is identical to that
(though wording is not ex-
act, but similar) of a Jack
Daniel’s whiskey black label
Tennessee sour mash whis-
key.

IS being made or put out
with authorization/approval.
Jack Daniel’s.

Jack Daniel’s.

The simile is intended to de-
pict a whiskey bottle made
by Jack Daniel’s. Basically a
subliminal way to delve into
the subconscious of some-
one, see it to put in their
mind to go out and buy some
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE
Jack Daniel’s whiskey.
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Jack Daniel’s distillery.
Q10.3 T've already stated the an-
swer to that exact question
several times over, and I
know I'm not inebriated on
Jack Daniel’s whiskey and
seeing double or triple, as I
don’t drink alcoholic bever-
ages.
1159 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 Itresembles a bottle of Jack
Daniel’s whiskey.
Q9.3 Don’t know.
1160 Q7.0  Jack Daniel’s.
Q7.1 It looks like a Jack Daniel’s
bottle.
Q7.2  No other reason.
Q10.0 HAS abusiness affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Don’t know.
1162 Q9.0 IS being made or put out

Q9.1

with authorization/approval.
Jack Daniel’s.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE
Q9.2  Because the logo looks simi-
lar.
Q9.3 Don’t know.
1172 Q10.0 HAS abusiness affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Don’t know.
1176 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 It looks like a dog version of
a Jack Daniel’s bottle.
Q9.3 Don’t know.
1179 Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 The toy looks like a Jack
Daniel’s bottle.
Q9.3  Nothing.
1182 Q7.0  Jack Daniel’s.
Q7.1 It is designed like their bot-
tle.
Q7.2  Nothing else.
Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2 Don’t know.
Q10.0 HAS abusiness affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 Don’t know.
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Test Cell Survey Results
RESPONDENT
NUMBER RESPONSE
1184 Q7.0  Jack Daniel’s.
Q7.1  Because the bottle looks like
it.
Q7.2  There is nothing else.
1191 Q7.0  Jack Daniel’s.
Q7.1  The look of the bottle, said
so on the tag.
Q7.2  Nothing else.
1194 Q7.0  Jack Daniel’s.
Q7.1 That’s what I remember
seeing.
Q7.2  The actual toy is a bottle of a
Jack Daniel sauce.
Q9.0 IS being made or put out
with authorization/approval.
Q9.1  Jack Daniel’s.
Q9.2  The bottle is mimicked after
the Jack Daniel BBQ sauce.
So they would hold the pa-
tent therefore you would
have to ask permission to
use the image
Q9.3 Itis made to look like a Jack
Daniel bbq sauce bottle.
Q10.0 HAS a business affiliation or
business connection.
Q10.1 Jack Daniel’s.
Q10.2 The bottle, the back of the
label, the play on words.
Q10.3 Don’t know.
1198 Q7.0  Jack Daniel’s.
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Test Cell Survey Results

RESPONDENT
NUMBER RESPONSE

Q7.1 It looks like a Jack Daniel’s
bottle.

Q7.2  The label.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2  The label.

Q9.3 The name.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 Jack Daniel’s.

Q10.2 The bottle.

Q10.3 The label.

1199 Q7.0  Jack Daniel’s.

Q7.1  Looks like it.

Q7.2  Design and look.

Q8.0  Jack Daniel’s.

Q8.1 Don’t know.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 Jack Daniel’s.

Q10.2 Looks like it.

Q10.3 Don’t know.

1200 Q9.0 IS being made or put out

with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2 Jack Daniel’'s IPR/copy-

right.
Q9.3  Nothing more to add.
1204 Q7.0  Jack Daniel’s.

Q7.1 It looks like the bottle.
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Test Cell Survey Results

RESPONDENT
NUMBER RESPONSE

Q7.2  Nothing.

Q9.0 IS being made or put out
with authorization/approval.

Q9.1  Jack Daniel’s.

Q9.2  Because it says raw Daniel’s
and looks like a Jack bottle.

Q9.3  Nothing.

Q10.0 HAS a business affiliation or
business connection.

Q10.1 Jack Daniel’s.

Q10.2 Because it looks just like the
bottle.

Q10.3 Don’t know.

1210 Q10.0 HAS a business affiliation or

business connection.

Q10.1 Jack Daniel’s.

Q10.2 Because of similarity of
names.

Q10.3 It looks like a bourbon bot-
tle.

Control Cell Survey Results

30. In the control cell, the results of the likeli-
hood of confusion survey evidence that approximately one
half of one percent (0.48%) of the universe of potential
purchasers of dog toys expressed the belief that the ficti-
tious Bad Spaniels dog toy is being made or put out by
Jack Daniel’s, or that the fictitious Bad Spaniels dog toy
is being made or put out with the authorization or ap-
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proval of Jack Daniel’s, or that whoever put out the ficti-
tious Bad Spaniels dog toy has a business affiliation or
business connection with Jack Daniel’s. See Exhibit A,
page 74.

TABLE 4
CONTROL CELL
Response Distribution
Response Categories Number Percent
(n=207)

1. Jack Daniel’s 1 0.48
2. Silly Squeakers, VIP Prod- 112 54.11

ucts, Bad Spaniels, Tennes-

see Carpet
3. Other 42 20.29
4. Don’t know 52 25.12

Total 207 100

31.  Following is the verbatim response of the
respondent in the control cell whose beliefs are included
in the “Jack Daniel’s” category. Spelling has been cor-
rected in the following listing for readability.

Control Cell Survey Results

RESPONDENT
NUMBER RESPONSE
2131 Q10.0 HAS a business affiliation

or business connection.

Q10.1 Jack Daniel’s.

Q10.2 Looks similar to their whis-
key bottles.

Q10.3 The coloration of the bottle
packaging.
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Summary of Survey Results

32.  The results of the likelihood of confusion
survey evidence that, on a net basis after adjusting the
survey data for mismeasurement error in the test cell sur-
vey results, based upon the control cell, approximately
twenty-nine percent (28.90%) of the universe expressed
the belief that Plaintiff’s Bad Spaniels dog toy is made or
put out by, or is made or put out with authorization/ap-
proval of, or that whoever makes or puts out the Bad
Spaniels dog toy has a business affiliation or business con-
nection with Jack Daniel’'s. See Exhibit A, page 126.

TABLE 7
TEST AND CONTROL CELL
Composite Response Analysis
Response Distribution

Response Categories Test Cell Control Cell
Percent Percent
(n=211) (n=207)
1. Jack Daniel’s 29.38 0.48
CONCLUSION

33. It is my considered opinion, based upon my
education, background, and professional experience, and
based upon my review and analysis that the survey results
support a finding of likelihood of confusion. The survey

2 The adjustment for mismeasurement error is accomplished by re-
ducing the percent of Jack Daniel’s responses in the test cell by the
percentage of Jack Daniel’s responses in the control cell. In this case,
29.38% of the survey respondents in the test cell indicated they be-
lieved that Plaintiff’s Bad Spaniels dog toy is made or put out by, or
is authorized or approved by, or has a business affiliation or business
connection with Jack Daniel’s. Thus, the likelihood of confusion level
would be calculated as 29.38 - 0.48 = 28.90%.
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results evidence that potential purchasers of a dog toy are
likely to be confused or deceived by the belief that Plain-
tiff’s Bad Spaniels dog toy is made or put out by Jack Dan-
iel’s, or is made or put out with the authorization or ap-
proval of Jack Daniel’s, or that whoever makes or puts out
Plaintiff’s Bad Spaniels dog toy has a business affiliation
or business connection with Jack Daniel’s, and that such
confusion is due in particular to Plaintiff’s use of Jack
Daniel’s indicia or trade dress on the Bad Spaniels dog
toy.

QUALIFICATIONS

34. I hold a Bachelor’s Degree in Advertising
(B.A)) from San Jose State University, a Master’s Degree
in Business Administration (M.B.A.) from the University
of Southern California, and a Doctoral Degree in Business
Administration (D.B.A.) from the University of Southern
California.

35.  During my twenty-five year academic ap-
pointment, my teaching responsibilities included both
graduate and undergraduate level courses in a variety of
subject areas. My teaching responsibilities included
courses in marketing (e.g., marketing, marketing man-
agement, advertising, promotion, consumer behavior, and
marketing research) and management (e.g., principles of
management; business policy and strategy; business poli-
cies, operations, and organizations; and integrated analy-
sis).

36. I am a member of the American Marketing
Association (AMA), the American Academy of Advertis-
ing (AAA), the American Association of Public Opinion
Research (AAPOR), the Council of American Survey Re-
search Organizations (CASRO), and the International
Trademark Association (INTA).
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37.  As a partner with Ford Bubala & Associ-
ates, I have been retained by a variety of firms engaged
in the consumer product, industrial product, and service
sectors of the economy to provide marketing consulting
and research services. Approximately one-half of Ford
Bubala & Associates’ consultancies in which I have partic-
ipated have involved the design and execution of market-
ing research surveys.

38.  During the past forty years, I have been re-
tained in a number of litigation-related consultancies in-
volving intellectual property matters, including matters
before federal and state courts, the Trademark Trial and
Appeal Board of the U.S. Patent and Trademark Office,
and the International Trade Commission. I have de-
signed and executed surveys relating to intellectual prop-
erty matters, including trademark, false advertising, pa-
tent, and other related matters. I am familiar with the
accepted principles of survey research, as well as the tests
for trustworthiness of properly conducted surveys or
polls.”

39.  During the past thirty-five years, I have ad-
dressed a variety of groups on the subject of surveys or
polls and their use in the measurement of the state of
mind of consumers, with respect to Lanham Act matters.
Specifically, I have spoken at meetings of the American
Bar Association, the American Intellectual Property Law
Association, the American Marketing Association, the In-
ternational Trademark Association, the Marketing Re-
search Association, the Intellectual Property Law Insti-
tute of Canada, Marques, and the Practising Law Insti-
tute.

2 Supra note 1.
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40. I have also written on the subject of the de-
sign and execution of litigation-related surveys in Lan-
ham Act matters. Attached hereto as Exhibit B is a list of
papers and book chapters that I have written since 2004.

41.  Since 1998 I have served as a member of the
Editorial Board of The Trademark Reporter, the schol-
arly legal journal on the subject of Lanham Act matters,
published by the International Trademark Association.

42. T have been qualified and accepted as an ex-
pert in marketing and marketing research in more than
sixty (60) trials before federal and state courts and admin-
istrative government agencies, including the Trademark
Trial and Appeal Board.

43.  Attached hereto as Exhibit C is a list of
cases in which I have provided trial and/or deposition tes-
timony since 1992.

44.  Attached hereto as Exhibit D is a copy of
my professional history, describing my qualifications and
professional background.

MATERIALS CONSIDERED

45.  Complaint; Answer and Counterclaims of
Defendant and Counterclaimant Jack Daniel’s Proper-
ties, Inc.; Plaintiff VIP Products, LLC’s Answer to Jack
Daniel’s Properties, Inc.’s Counterclaim; an online omni-
bus study conducted by ORC International, February 5-
8, 2015; Bad Spaniels dog toy with its hang tag; display
photo of a retail display that includes a variety of products
for dogs; Rough Draft of Deposition Transeript of Elea-
nor Phillips, April 21, 2015; and Rough Draft of Deposi-
tion Transeript of Stephen Sacra, April 23, 2015.
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COMPENSATION

46. Ford Bubala & Associates’ fees for this en-
gagement consist solely of billable time and expenses.
Standard time is billed at the rate of $600.00 per hour for
the services of a Partner and $300.00 per hour for the ser-
vices of a Research Associate. Deposition and trial time
are billed at the rate of $750.00 per hour plus expenses.

I declare under penalty of perjury under the laws
of the United States of America that the foregoing is true
and correct. Executed this 7th day of May, 2015, in Hun-
tington Beach, California.

/s/Dr. Gerald L. Ford
Dr. Gerald L. Ford
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[9] MR. HARVEY: Thank you, Your Honor.
THE COURT: Go ahead.

MR. CRUM: Isaac Crum for defendant,
just real quick. One thing that the clerk had asked, maybe
we read into the record the stipulated exhibits, but they
are the same as what was filed with the Court on the 22nd.
So I don’t know if you want that, or we will just proceed.
Any exhibit that was not objected to in our August 22nd
filing, the parties have stipulated to entry, is my under-
standing.

THE COURT: Let me just give you an idea.
All these books up here are stipulated exhibits and things
like that. I have approximately five or six more volumes
of equal width of things that everybody seems to be ob-
jecting to, which I find to be a little odd at this stage of the
proceedings, but that’s okay.

So if it’s something that’s been admitted into evi-
dence by stipulation, just say, it’s admitted into evidence,
and the clerk will catch it if someone makes a misstep, or
one of the parties will. Other than that, you have to lay
the foundation obviously to get them into evidence, or we
had just a trial last week. We had about five or six demon-
strative evidence exhibits only for demonstrative evi-
dence, but they had no other admissible value.

MR. CRUM: That sounds great, Your
Honor.

MR. HARVEY: We have an agreement also
with counsel, [10] Your Honor, that with respect to
demonstratives, we will share those in advance, just very
-- 80 the counsel has an opportunity to see them as we are
beginning to present them.

THE COURT: Okay.
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MR. CRUM: Your Honor, if you would like
a hard copy of the demonstratives, we can bring those up
as well.

THE COURT: We going to do those right
now? If you are going to use them, you may.

MR. CRUM: Great.
THE COURT: You may proceed, Counsel.

MR. HARVEY: Thank you. Thank you, Your
Honor. Before doing so, I know we all share the feeling
this morning that here we are doing our business, but in
Las Vegas there’s a terrible tragedy that has happened.
Our hearts go out to the victims and their families. And
we also are grateful for the response by law enforcement
in Las Vegas last night.

THE COURT: Obviously, I have missed
something on the morning news. What happened?

MR. HARVEY: There was a terrible shoot-
ing. Crazy man went up on the 13th floor of a hotel or
something and opened fire on a concert, killed 50 people,
that we know of.

THE COURT: Very tragic, thank you for
your thoughts. Just so everyone knows, now that you
have raised that, Marshals Service, which was developed
in 1789 out of the Judiciary Act are primarily responsible
for security within [....]

[49] [...]information?
A. U.S. is the largest market still. We probably sell

about 47, 48 percent of our total global sales still go
through the U.S.. The UK is the second biggest market.
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We then have France, Germany and Australia. They
would be the five biggest markets for us.

% % %

Q. So let’s focus on Jack Daniel’s, and in particular, in
the U.S.. How long has Jack Daniel’s been sold in the
U.S., please?

A. Well, the Jack Daniel’s distillery was originally
registered in 1866, making it the oldest registered distill-
ery in the U.S.. We just celebrated our 150th anniversary
of that last year, and Jack Daniel’s has been sold ever
since then.

Q. So -- well, not continuously, I assume. There was
a period of time when it wasn’t?

A. Prohibition obviously had a say in that, but other
than Prohibition, yes.

Q. And can you tell us the size of the brand in terms
of volume and scope?

A. Sure. So I think you have already mentioned it
earlier, but Jack Daniel’s is the largest American whiskey
in the world. Jack Daniel’s Tennessee whiskey, as we
think about that individual Jack Daniel’s expression, is ac-
tually the largest individual whiskey brand in the world.
So it’s bigger than all other individual expressions of
Scotch whiskey, which we are [50] very proud of.

Between the dates of 1997 and 2015, we sold ap-
proximately 75 million cases with a revenue of about $10
billion.

Q. Does Brown Forman track consumer awareness of
the brand?
A. We do. We have what we call an ongoing tracking

study that we work with global research partners on. The
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latest data we’'ve got from that, which is from the period,
I want to say, May through to the end of July this year,
our total brand awareness is 89 percent.

Q. In terms of consumer recognition and the value of
the brand, there’s been a recent award, I believe you told
me yesterday, maybe you could inform the Court about?

A. Yes, there’s a company called Interbrand, which is
a global kind of marketing consultancy strategy company.
They have been doing a survey since 2000 where they
rank the top 100 brands in the world by value.

They have a methodology where they track the fi-
nancial performance of the ability to attract consumers,
and then also the ability to come on to premium price. We
were just awarded the -- we came 82nd in that list of the
top 100 brands, making us the highest-placed spirit brand,
and the second-highest-placed alcohol brand.

So the brands that you would have at the top of the
list would be your Apples and your Googles and Coca-Co-

las and [51] things, but we are very proud to be in that top
100 list.

Q. So can you tell us the story of the brand, a short
history of the brand and about Jack Daniel’s beginnings?

A. Yes. With a brand of over 150 years of history, it
is always difficult to do this quickly, but I will try. As I
said, the -- Jack Daniel was a real person. He was born
around 1850. He registered his distillery in Lynchburg,
Tennessee in 1866.

THE COURT: 16 years old?
THE WITNESS: Yep, and so --
THE COURT: Just curious.



198

THE WITNESS: I tell you we believe he was
born in 1850. His gravestone says 1850, but actually we've
seen documents in recent years where he was probably
born in, we think, 1848. So I don’t know if 18 is better than
16.

MR. HARVEY: Can’t quite get him to 18.

THE WITNESS: Sohewasareal man. He reg-
istered his distillery in Lynchburg, Tennessee. Water is
a vital ingredient to whiskey making, and the reason that
he established and had his distillery in Lynchburg was be-
cause of the Cave Spring, and that’s why we still make
every drop of Jack Daniel’s there today to this day.

Jack Daniel’s, he created the brand. He was a
whiskey maker. He was a salesperson. He was a mar-
keteer. He was the person who put Jack Daniel’s origi-
nally in that square bottle, [62] in the black and white la-
bel. He won his first gold medal. It was at the St. Louis
World Fair in 1904, and that was the first of seven gold
medals that the whiskey won. And Jack, eventually he
passed way in 1911, and he passed the distillery on to his
cousin, Lem Motlow. And it was Lem Motlow who over-
saw the distillery and brand through Prohibition.

Lem eventually passed away and passed the distill-
ery and the brand on to his sons, and it was the Motlow
brothers who sold Jack Daniel’s to Brown Forman in
1956. At that time, Jack Daniel’s was about 200,000 cases,
and today, as I said, we sell a lot more than that.

MR. HARVEY: Your Honor, we have couple
of physical exhibits, 1 and 2, with your permission, may I
retrieve these and hand them up to the witness?

THE COURT: Certainly.
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BY MR. HARVEY:

Q. May I ask you, Mr. Epps, to take Exhibit 2, which
is the Jack Daniel’s bottle, please. What size bottle is
that?

A, This is a 750-milliliter.

Q. And is all Jack Daniel’s sold in a 750-milliliter bot-
tle or are there other sizes?

A. There are other sizes.
Q. Do most all of the others carry the same labeling?
A. Yes, all of them carry the same labeling.

Q. And could you describe for the Court the elements
of the [563] brand that you feel would be the most signifi-
cant on that bottle, please?

A. Yes, I will kind of start on the outside. I mean, we
talk about a number of pieces of the iconography of this
package. It kind of starts off with a square bottle. It is
obviously a core element of the brand, and as I said, one
that Mr. Jack started himself.

We then have what we call the filigree running
around the outside. And it is also worth mentioning that
the color black with the white lettering and marks on it,
we talk about this being the blackest black that we can
get. And part of that creates this iconic nature of the la-
bel.

On top of the filigree, you've then got -- I would call
this the eyebrow, or the arched logo at the top where it
says “Jack Daniel’s.” Below that we have what we call the
cartouche, where you have old No. 7 brand, with part of
that kind of filigree design around the outside.
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And then moving further down, you have Tennes-
see, which has a very specific font, which is -- we call this
-- excuse me -- a lock up where it says Tennessee sour
mash whiskey, this piece of area here. And then of course
you then can see the other elements below. So to summa-
rize it, it would be the square bottle, the black and white,
the filigree, the eyebrow or arched logo, the cartouche,
and then this element here where it says, Tennessee sour
mash whiskey.

[54] Q. And T would ask you to look at Exhibit 1,
which is the Bad Spaniels toy. What elements do you see
or do you recognize there that you feel replicate the key
brand elements you have just told us about on the Jack
Daniel’s bottle?

Q. So as you kind of look at this and hold it at arm’s
length, you have the square bottle, almost an exact replica
of the shape. You have the color of the whiskey itself,
which of course isn't ownable to us, but it suggests that it’s
a whiskey.

You then have the black and white, and it’s pre-
dominantly black with the white lettering, and the other
elements of that design. You have the piece on the neck
where it says, Bad Spaniels up here, which is similar to
the neck wrap that we have.

And then of course you have the arch of the Bad
Spaniels, or the eyebrow, as I was calling it. And then you
have the old No. 2. We obviously say old No. 7. And that’s
in an oval shape, which isn’t exactly the same as the car-
touche, but it is in the same position as our cartouche.

Then you have “Tennessee” written, not in the
same font but a similar font. And then of course you have
kind of an effort at the filigree. So it is not the exact same
wavy lines, but it's in a similar shape around the outside,
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so at first glance, it’s obvious that this is kind of trying to
be a take-off on Jack Daniel’s.

[65] Q. Thank you. So you mentioned that you have
responsibility, overall global responsibility for the mar-
keting of the Jack Daniel’s Tennessee Whiskey black label
product?

A. Yes.

Q. And what is the strategy that you guide. What is
the -- in your head as you direct this effort to market this
product?

A. Yeah, one thing that we are trying to do and that
we have done for many years is to really reinforce the spe-
cialness of Jack Daniel’s, especially as we get bigger and
bigger. You know, we are unashamedly popular and big,
and the downside of that is that some consumers, drink-
ers, as you get bigger and bigger, people think you are
mass produced and not special. And that couldn’t be fur-
ther from the truth from us.

Every single drop of Tennessee whiskey that is
sold anywhere in the world is still distilled, matured, and
bottled in Lynchburg, Tennessee, a town, which has kind
of doubled in size over the past 15 or 20 years and is just
over 600 people. So we are very proud that we still do
that.

And so my efforts and my team’s efforts is that as
we communicate the brand and what it stands for, we
want people to realize that this is a special brand that’s
made in a special place by real people.

Q. How does the packaging on the Jack Daniel’s black
label product figure into that strategy?

A. It is one of the most important elements of the
brand. I[56]think we are going to see a little bit later how
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this brand has found its way naturally into pop culture,
into movies, and has been adopted by musicians.

That bottle and that label says something just by
being how it looks. We used to have an advertising exec-
utive who worked for us who said, the best advertisement
that’s ever been created for Jack Daniel’s wasn’t an ad-
vertisement at all, it was just the bottle. So I don’t know
if he was trying to talk himself out of a job, but for that
reason, we use the packaging in pretty much everything
that we do. And if we don’t show the full bottle, which we
do normally, we will definitely at least have that label and
that distinctive iconic black and white label.

Q. I believe you were present in court for opening
statements and we have some ads, some print ads up
there. Each one of them finished -- or at least certainly
included a picture of the bottle. Is that an intentional
strategy of the company?

A. Absolutely, absolutely.

Q. We sometimes hear the phrase “brand values” and
that gets kicked around a lot. What does that mean to
you? And can you identify the brand values that you es-
pouse as a Jack Daniel’s person?

A. I can. One of the strengths of Jack Daniel’s over
the years, and you showed it earlier with the kind of con-
sistency of messaging that we have, our brand values have
been very [57] consistent over time as well.

We use brand values to help with the creation of
advertising and communications, and it helps us stay on
the right track in terms of staying true to what the brand
stands for.

We have four brand values: Authenticity, inde-
pendence, integrity, and loyalty. And we stay true to
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those in all that we do. And we believe even, you know,
the packaging conveys some of those brand values as well.

Q. How much does Jack Daniel’s spend annually on
advertising for the Jack Daniel’s black label brand? Just
in the U.S.?

A. In the U.S.? So in the U.S., we do what we would
call above-the-line advertising, which would be traditional
advertising. So TV advertisements, digital and social, out-
of-home billboards. In the past, we did a lot of press ad-
vertising. We would call that above-the-line. In the U.S.
we spent about 15, 16, million dollars a year at the moment
on that.

And then we have below-the-line advertising,
which is more around promotions, at point of purchase. So
that might be in grocery stores or liquor stores or in bars
and restaurants, where we would create promotions and
what we would call point-of-sale to drive awareness in pur-
chase.

[60]

& & &

Q. Next one, please. I like this one, served in fine es-
tablishments and questionable joints everywhere.

What'’s the message there?

A. You will see here again the dominance of the pack-
age. And the idea here is that Jack Daniel’s is a really
unique brand where it appeals to many different people.
And we quite often use the phrase that it appeals from
bikers to bankers, and this is just a nice way to bring that
to light.
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We are proud for the fact that you can find Jack
[61] Daniel’s in a top end bar or restaurant, or you can find
it in a questionable joint.

% % %

[64] [...] coming out of there for 160 years, we are not
too worried about it.

And is that still the case. It is where all of the wa-
ter comes from, is that one spring?

A. Itis. Itis. There was a drought in Tennessee four
or five years ago, and we are okay.

Q. Which as a Californian I find it hard to understand,
but there it is. Let’s look at one final video, which, I be-
lieve, relates to a celebrity, if we can show 4431.

(Commerecial played for the Court.)
BY MR. HARVEY:

Q. What was the relationship of Frank Sinatra to Jack
Daniel’s during his life?

A. So in the ‘60’s, Frank Sinatra was a fan of Jack. He
adopted the brand as his own. It was his drink. And this
was an example of where we never ever exchanged any
money with Frank Sinatra. We may have supplied him
with a few cases here and there, but he became, you know,
one of the brand’s biggest advocates. And actually, as it
said in the ad, he -- I think he got buried with five things.
I think it was a pack of cigarettes, a roll of dimes, a minia-
ture of Jack Daniel’s, and a couple of other things.

So the idea of this commercial was to -- it was just
to celebrate that relationship in a way that we could. It
was around -- it would have been around his hundredth
birthday.
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[72]
A, Vice President Global Brand Director.

Q. And back in July of 2015, I think you were Global
Brand Director. Did you get a promotion since then?

A. No, it’s the same job.

Q. Same job, just a different title? In your position as
global -- or sorry, Vice President of Jack Daniel's brand,
you are not aware of any licensing of the Jack Daniel’s
mark for use on a pet toy, correct?

A, Correct.

Q. Okay. And, in fact, in your position as vice presi-
dent in charge of the brand, you would not license the Jack
Daniel’s mark for a pet toy, correct?

A, Correct.

Q. You testified this morning regarding certain brand
values: Authenticity, independence, integrity, loyalty.
And then you also mentioned that -- I guess this isn’t a
brand value, but you want Jack Daniel’s to be perceived
as a premium brand, correct?

A. Yeah, we talk about the brand specialness as being
an overall strategy.

Q. And one of your brand values is loyalty. I assume
that Jack Daniel’s has loyal Jack Daniel’s drinkers, like
apparently Frank Sinatra, right?

A. We do.

Q. So when they go to buy a bottle of Jack Daniel’s,
they are [73] familiar with it, they know what they are
buying, right? Would you assume?
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A. Yes.

Q. Okay. And I will just ask you, do you think pur-
chasers of premium liquor use an exercise -- or exercise a
reasonable degree of care before buying a $40 bottle of
liquor?

A. So it’s not $40. I think on average a bottle of Jack
Daniel’s Tennessee Whiskey, 750ml would range in Cali-
fornia from about $20. Whereas in New York it could be
much closer to $30. So it is a bit lower in price than that.
But then also remember that consumers do buy Jack Dan-
iel’s in bars, like a drink of Jack Daniel’s, you know, you
could probably get it as cheap as $6.

Q. Okay. But you don’t disagree that people that --
either in a bar or a liquor store purchase a premium brand
like Jack Daniel’s, they are exercising at least some de-
gree of care to make sure they’re getting what they want,
right?

A. They are.

Q. And with regard to -- you testified a minute ago
that Jack Daniel’s would not license the Jack Daniel’s
trade dress or mark for use on a pet toy. Is one of the
reasons a concern about potentially marketing to under-
age consumers?

A, Correct.

Q. You referred to or maybe it was your counsel re-
ferred to the Jack Daniel's brand as “iconic”?

* * *

[76] Q. You would agree with me that pet products
don’t fit within the premium focus of Jack Daniel’s adver-
tising and promotion efforts?

A. I would still agree with that.
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Q. Okay. And, you know, we mentioned George
Dickel No 8. Brown Forman, you personally didn’t have
a problem with that? You are not claiming, or Brown For-
man, to your knowledge, is not claiming exclusive rights
in the ordinal numbers 1 through 9, other than number 7,
correct?

A. Correct.

Q. And you looked at Exhibit 1 and 2, and you identi-
fied for counsel some similarities between the Jack Dan-
iel’s black label product and the Bad Spaniels toy, correct?

A. I did.

Q. And I don’t need to go -- have you go into all of
them, I just want to ask you a general question. Would
you agree that there are differences in the labeling and
packaging of these two products, correct?

A, I would.

Q. And I think you testified that with regard to the
eyebrow of the Jack Daniel’s, is the fact that it is arched
in the lettering?

A. Yes.
Q. Do I have that lingo right? It’s the eyebrow?

A. Yeah, I call it the eyebrow. Some people call it the
arch, [....]

[81] [...] remember that?
A. I do.

Q. I had a cheat sheet, but I am not going to hunt for
it. The 2011 bottle is called the evolution bottle?

A. That’s right.
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Q. And then there was a bottle in use between 2008
and 2011, and what was the name of that? Isthat the busi-
ness I will bottle or something with a B?

A. I don’t know if we gave that a name at all. T am not
sure. Sorry.

Q. How about the bottle used before that bottle? I
think we called that the old bottle?

A. Yeah, maybe, yeah.

Q. Okay.
A. I'm really not sure that we gave any of them --
Q. And maybe none of that is terribly relevant. I want

to talk about the development of the evolution bottle in
2011. As part of the process of developing the evolution
bottle, Jack Daniel’s employed focus groups to gauge con-
sumers reactions to the Jack Daniel’s product and trade
dress, correct?

A. We did, yes, in all of our major markets and major
cities around the world.

Q. In fact, as vice president in charge of the brand, it’s
true that Brown Forman would never make a significant
change to its Jack Daniel’s black label whiskey label or
bottle without [82] conducting a consumer focus group
first, correct?

A. Yes. Aslong as those focus groups are representa-
tive of our drinkers and our potential drinkers in all of our
major markets.

Q. Sure. And the focus groups provide to -- or provide
to Jack Daniel’s valuable feedback, vis-a-vis consumers
emotional reactions to trade dress, trademark, advertis-
ing, correct?
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A. They do.

Q. You testified in your deposition that the second-
biggest component of Jack Daniel’s black marketing, at
least back in 2015, was something called digital; is that
correct?

A. Correct.

Q. And digital included a social media component ad-
vertising on Twitter, Facebook, Instagram, that sort of
thing?

A, That’s correct.

Q. And I think we saw an example of Twitter, a Val-
entine’s Day ad?
A. We did.

Q. Do you know if VIP advertises its Bad Spaniels
product on social media?

A, I am not aware.

Q. And you are not aware of any advertising that
Brown Forman has done for the Jack Daniel’s black label
product in any pet industry trade publications, correct?

A. That’s correct.

[85] [...] bottle shape with any whiskey or bourbon
product, correct?

A. I think I said that in my deposition, yes.

Q. Okay. And you were testifying truthfully, at that
time?

A. I was.
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Q. And while I asked you about focus groups, vis-a-vis
the Bad Spaniels product alone or in conjunction with the
Jack Daniel’s product, I just want to confirm, you have no
real world experience in terms of how a consumer actually
reacts to the Bad Spaniels product, correct?

A. Not me personally, no.

Q. And as to you personally, I am glad you said that,
the Bad Spaniels product does not in any way make you
think that the Jack Daniel’s black label product contains
dog excrement, correct?

A, It does not.

Q. And as the global brand manager for Jack Daniel’s
black label, you don't believe that a consumer, after inter-
acting with the Bad Spaniels toy would think that Jack
Daniel’s Tennessee Whiskey actually contains dog excre-
ment, correct?

A, Correct.

Q. It probably takes a Ph.D. from Stanford to make
that connection?

THE COURT: That’s an editorial comment.
MR. BRAY: I withdraw the question.

% % %

[87] [...] view of the Bad Spaniels product, doesn’t it?

A. I am very protective of the Jack Daniel’s brand,
yes.
Q. And as vice president in charge of the Jack Daniel’s

black label brand, you are not aware of any lost sales that
Jack Daniel’s has experienced as a result of the Bad Span-
iels product, correct?

A. In the short term, no.
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Q. And you, from time to time, Brown Forman as-
sesses the brand equity and value of the Jack Daniel’s
trademark, correct?

A, We do.

Q. And none of those internal assessments done by
Brown Forman has indicated there has been any diminu-
tion of value or brand equity in the Jack Daniel’s product
as a result of the Silly Squeakers Bad Spaniels toy, cor-
rect?

A. Correct, we haven’t seen that.

Q. As global -- as the vice president in charge of the
Jack Daniel’s black label brand product, you would never
license or approve the licensing of the Jack Daniel’s mark
for any product that you found in bad taste, right?

A, Correct.

Q. And to your knowledge, you are not aware of any
licensed products ever being offered by Jack Daniel’s that
you would consider in bad taste?

A. Could you ask that question again?

Q. To your knowledge, you are not aware historically
of any [88] licensed products being offered by Jack Dan-
iel’s, or with the Jack Daniel’s mark or trade dress, that
you would consider in bad taste, right?

A, Correct.

Q. Now, in terms of your personal belief that the Bad
Spaniels product diminishes the Jack Daniel’s brand, you
could be wrong, right?

A, I could.

Q. Okay. And I think you would agree that focus
group would be the main kind of study that could be done
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to get the best consumer interpretation of the Bad Span-
iels product, correct?

A. If there was significant numbers and it was repre-
sentative of the -- kind of the Jack Daniel’s drinking com-
munity, yes.

Q. Okay. So done a way that you would agree with,
you would agree that that would be the best way to get
best consumer interpretation of the Bad Spaniels product,
correct?

A. Yes.

Q. And to your knowledge, Jack Daniel’s has not un-
dertaken that kind of study, correct?

A. We haven’t.

Q. And I think you testified at your deposition that a
focus group done along the lines of how you would prefer
a focus group would be done, would be one of the things
that could possibly change your mind as to whether the
Bad Spaniels product might diminish the value of the Jack
Daniel’s brand, [89] right?

A. I don’t remember saying that.

Q. Let’s take a look at your deposition in front of you.
121, starting at page 10.

A. Sorry. Did you say page 1217

Q. Page 121, sorry, line 10. I asked you: Is there an-
ything that you could think of, any study that could be
done, any survey that could be done, anything that could
be done that could change your mind that the Bad Span-
iels product somehow diminishes the Jack Daniel’s brand?
You answered: The focus groups would be the main one,
where you get the best interpretation of it. You would
agree that was your testimony?
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A. I do.

Q. Now, briefly on sales channels, which you sat
through the opening, you saw that’s one of the, quote, un-
quote, Sleekeraft factors. You already said the obvious,
that Jack Daniel’s doesn’t sell its black label liquor in pet
specialty retailers, right?

A.  Right.

Q. And you are not aware of any plans by Brown For-
man to sell any licensed Jack Daniel’s goods in a pet spe-
cialty retailer, correct?

A, Correct.

Q. Okay. And in the United States anyway, Brown
Forman sells [....]

* * *

[92] [...] humorous to you?

A. Well, Captain Morgan is a separate product to
Bacardi. And I think that -- we talked about brand values
earlier and tone of voice, and I think there's great exam-
ples there of how different brands and categories of dif-
ferent tone of voice --

Q. And you have not done -- again, almost done, Mr.
Epps. You have not done any study or talked to any real
world consumers or focus group to see if the Bad Spaniels
toy was perceived as humorous in a way that would create
a positive association to Jack Daniel’s, correct?

A. Not that I am aware of.

Q. And similarly, you haven’t done a study to see if it
created a negative association with Jack Daniel’s, correct?

A. Well, we have done a study about the potential for
misalignment and confusion.
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Q. Sure.

A. We have done that one.

Q. That was the late Mr. Ford --

A. Right.

Q. -- and that was confusion, but that was not a study
to say --

A. Correct, correct.

Q. And one last question, again, as vice president --

well, I took your deposition in July of 2015. You have been
involved in this matter for now a number of years, cor-
rect?

[93] A. Correct.

Q. Okay. And in all that time, to your knowledge,
Jack Daniel’s has never received a communication from
any real world consumer that they thought that Jack Dan-
iel’s put out the Bad Spaniels product instead of my client,
right?

A. Correct.
MR. BRAY: No further questions, Your Honor.
THE COURT: Thank you, counsel. Redirect.

MR. HARVEY: Thank you, Your Honor. Just a
couple of questions.

REDIRECT EXAMINATION
BY MR. HARVEY:
Q. Mr. Epps, how many visitors are there annually at

the Lynchburg General Hardware store?

A. I am not sure of the exact number to the hardware
store, but the number of visitors that we have to the Jack
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Daniel’s distillery, which is situated very close to the hard-
ware store, I think last year we had about 270,000 in one
year.

Q. Do you say -- I think your testimony was that the
general store functions as a gift shop for the distillery; is
that correct?

A. It does, and you don’t have to go to the distillery to
visit the hardware store, so I think the retailer sales that
we do is around about $6 million a year. So for a small
property, it does a lot of business.

% % %

[96] Q. But in terms of any of your licensed prod-
ucts, you don’t have plans to license anyone to sell pet toys
or toys generally; is that right?

A. No.
Q. Why not?

A. Because the word “toy” suggests it is appealing to
someone who is under the legal drinking age, and, you
know, we are a very responsible brand and a very respon-
sible company.

Q. And does the existence of a product like the VIP
dog toy give you any concern on that score?

(971 A. It does. I mean, even the fact that it’s con-
sidered, you know, a toy, because of the humor, you could
argue is childish, so, yes, it does cause concern.

Q. And it might be played with by children with a dog?
A. Potentially
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[101]

* * *

Q. You said licensing manager for all brands in North
and South America. Tell us, what does that entail? What
is the scope of your job?

A. What it entails is negotiating and identifying prod-
ucts that will extend the brands beyond our core trade-
mark class, which is trademark class 33. And when we see
a fit, we will extend those brands through products that
are not core to our competency or capability; i.e, t-shirts,
barbecue sauces, et cetera.

Q. The Court referred to those as supplemental prod-
ucts. Would you agree with that as a characterization of
what you are doing with those?

A. Yes, sir.

Q. In what sense does it supplement the core brand to
have those products be licensed?

A. Well, those products can, especially in the instance
of Jack Daniel’s, extend the brand and the emotional feel
that the consumer might have for the brand and let them
show their pride and passion through products beyond
our core product.

Let’s say they are not a core drinker or like to
drink, but they love what the brand stands for, they might
want a Jack Daniel’s black label T-shirt.

* * &

[108]

% % %

Q. Okay. Why does Jack Daniel’s license its trade-
marks?
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A. One, we want to give consumers and fans of the
brand an opportunity to associate with the iconic brand
outside of the drinking occasion. We are very proud of our
product; however, we recognize not everybody that loves
Jack Daniel’s drinks. We also recognize they are not go-
ing to drink all the time.

So when you love a brand like that, you usually
want to show your pride in a way or through an associa-
tion of merchandise. Our core competency is making Ten-
nessee whiskey and distilled spirits.

[109] So in doing that, we recognize that our brand has a
lot of equity, and we don’t have the capability or the com-
petency to make apparel or to make barbecue sauce or
ready-to-eat meats, so we look for best in class vendors
that can help us extend the brand out to consumers that
want to associate with the brand.

Q. And what would you say the policy of Jack Daniel’s
is in approaching licensing, the philosophy that it follows?

A. We are a very conservative brand. We want to
make sure that the products that we decide to go into, that
it is on brand, it fits the brand, and that we are not logo
slapping, as I referred to earlier.

Short of T-shirts and hats, we really look at our
products, whether it be culinary or barrel wood, and we
want to make sure that product is authentic. Ifit is a cul-
inary product, we require the licensee to infuse in some
way or form the Jack Daniel’s Tennessee Whiskey into
that product. So we really take a methodical approach,
and I am confident that should we want to logo slap, we
could make much more than we currently do, but we take
a lot of pride in how we approach the brand and how we
approach licensed products so we don’t go license every
category out there.
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Q. I heard you use the term “authentic” just a minute
ago, and I am sure you heard the discussion about brand
values when Mr. Epps was testifying.

[110] What does that mean to you, “brand values”?

A. Well, to me, an iconic brand like Jack Daniel’s
evokes emotion. And although Mr. Epps is the brand
strategy and has those brand values, I look at it from a
personal perspective and what the brand means to me as
anicon. So tome it is authenticity. Itis independence and
strength.

And every individual, every consumer is going to
have their own emotions, evoke their own emotions when
it comes to that. You will get similar things when you
come to Harley-Davidson, Coca Cola or John Deere. So
when you do that, you have a very special brand, and you
want to make sure that you nurture that and make sure
the license products are reminiscent or reflect those val-
ues.

Q. And do you feel you have been successful in doing
that?
A. I do, but we challenge ourselves every day as to

whether the products we are doing, the products that we
have licensed are continuing to reflect those values.

Q. Are there categories in which Jack Daniel’s will not
license as just a policy, a flat policy we won’t license there?

A. Yes, sir, definitely. Jack Daniel’s takes a very hard
approach about targeting underage demographics. We
won’t do anything that we believe targets underage de-
mographics, whether that be toys, whether that be things
that might be of interest to kids, skateboards. Certainly
would never go into a toilet paper or do anything that we
believe is not on brand or [111] degrading to the brand.
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Q. I think at one point you told me that you have a
zero tolerance policy with respect to some of these cate-
gories, is toys one of those?

A. Yes, sir, it is.
Q. What do you mean “zero tolerance”?
A. I have been with Brown Forman for five and a half

years, and not at any moment has a toy been a considera-
tion, and I don’t see that ever happening. Again, we take
responsible marketing, and that extends to responsible li-
censing. So toys is not something that we would ever con-
sider. There’s no amount of money that is going to benefit
us when it comes to that.

* * *

[113]

% % %

Q. Is Jack Daniel’s currently selling any dog-related
license products or licensing others to make them, I
should say?

A. Yes, sir. We have licensed our Lynchburg Hard-
ware and General Store. We have two collars and a leash
or lead, depending on how you refer to it. We also have a
very unique barrel dog house and what I refer to as a
quarter of a barrel where you could put a dog bed in it.

% % %

[123]

BY MR. HARVEY:

Q. Okay. So thank you for giving us this overview,
Mr. Roush. What is the size, the overall size of the licens-
ing program for Jack Daniel’s?
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A. In consumer retail sales, it’s in excess of $100 mil-
lion.

Q. And I think you said it could be much bigger, but
that’s not the point. That you have different strategies
involved than simply making money on this?

A. Yes, sir. It’s, one, protecting the brand and how
the brand is represented. So, again, we could -- we have
had consumer research done where we have been told we
could put the brand on just about anything, but that’s not
how we believe it is going to help us or help the brand --
to protect the brand.

Q. We talked a bit about your licensee, the general
store in Lynchburg. How many items are offered for sale
in the store?

A. We have in excess of 300 SKUs or products in the
store.

Q. 3007

A. Yes, sir. And that’s before you get into the differ-
ent size and different item. So if you wanted to go into
sizes, you would probably have well over a thousand.

* * *

[148] [...] all likelihood a spoof product, she would go off
and design something and send him a sketch.

And so here was the testimony in the general pro-
cess. Was there a general process, she was asked,
whereby the idea for one of those toys is taken by you and
worked up?

And her answer was: Usually I get a call from
Steve with a name for the next toy. And he will say, come
up with something very brief. And then I will often
sketch. If I need to come up with a creative idea. Then I
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will put it to the computer and come up with one, two, or
three or however many mock-ups that need to be done un-
til he approves it.

This is just the process that they generally fol-
lowed. That’s at page 47.

Now, what happened in the case of Bad Spaniels?
Let’s look at that. Question: When did the process of de-
signing Bad Spaniels begin, she is asked. Roughly two
years ago. What happened? I got a call. I got a typical
phone call from Steve. He said, ‘Bad Spaniels, you figure
it out.” Question: What did you do in response? I
sketched out an idea. And that’s the sketch that appears
in Exhibit 9. Yes.

And here is Exhibit 9, which was at the drawing
board, the first sketch of the label for the Bad Spaniels
product. And you will see some elements there already
that look very familiar.

We have -- well, it’s not yet arched. It’s kind off....]

* * *

[154]

BY MR. HARVEY:

Q. Good afternoon, Dr. Simonson. Would you state
your full name for the record, please, sir?

A. [tamar Simonson. Good afternoon.
Q. Where do you live?
A. I live in Burlingame in the bay area. Itis very close

to San Francisco airport.

Q. And are you currently employed?
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A. Yes, I am a professor at Stanford University. I am
a professor of marketing at the graduate school of busi-
ness at Stanford.

Q. Can you give us -- and how long has that been true
that you have been at Stanford?

A. Since 1993.

Q. And can you please give us in headlines, your edu-
cational history, please?

A. I did my Ph.D. at Duke University. That was from
1983 until 1987. I got an MBA at UCLA. That was 1976
to ‘78. And I did my undergraduate degree at The He-
brew University in [155] economics and political science,
1973 to 1976.

THE COURT: Where is that located?
THE WITNESS: That’s in Jerusalem.
THE COURT: Thank you.

BY MR. HARVEY:

Q. Your current position at Stanford is a titled profes-
sorship?
A. I am the Sebastian S. Kresge chaired professor of

marketing at Stanford.

Q. Is that Kresge the same Kresge we came to love as
a marketing company?

A. You know, that’s my understanding, but it was sub-
sequently turned into Kmart, but that was before my
time. I understand that it was originally called Kresge.

Q. The money to fund the professorship came from
that family or that foundation?

A.  Right.
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Q. Great. What is your field of expertise?

A. My expertise includes consumer decision-making,
marketing management, advertising, branding, various
influences on the decisions that consumers make, such as
branding and adding product features and a variety of
other things. I am also an expert on surveys, and I have
done work on trademarks from the customer perspective.

Q. Does buyers’ purchasing behavior factor into the
kind of [156] work and expertise that you have, is that a
field of study?

A. Yes, that’s my main area. If you look at my publi-
cations, I would say most of them fall within the domain
of consumer decision-making or consumer purchase deci-
sions.

Q. Can you briefly take us through any of the awards
that you might have won in your position?

A. Let me just list a few. I received the award or the
scientific achievement award from the Society of Con-
sumer Psychology. I received the award for the best book
in marketing from the American Marketing Association.

I received an honorary doctorate from the Sor-
bonne University, which is also the University of Paris. I
received the award for the best article published in the
Journal of Consumer Research.

I received twice the award for Most Influential Ar-
ticle in the Field of Marketing that was published in the
Journal of marketing Research, and various other
awards.

Q. And you teach courses at Stanford?
A. I do.

Q. Give us a list of those, please?



224

A. I teach at the MBA level and at the doctoral level.
At the MBA level, I have taught for many years the mar-
keting management course. That’s a course that every
MBA student has to take that covers all aspects of mar-
keting and consumer behavior.

[157] I have taught a course on marketing of high tech
products. I currently teach. I taught last spring, and will
teach again next spring, a course titled Applied Behavior
Economics that talks about the manner in which people,
consumers included, make decisions. In other words, the
psychology of decisions.

And I have taught some other MBA classes. Atthe
doctorate level, I taught courses about consumer psychol-
ogy, how to design studies, consumer decision-making in
general, decision-making.

I have taught executive classes, where I teach ex-
ecutives about consumers and the psychology of consum-
ers. I have often lectured to managers, but that would be
separate from my teaching load at Stanford.

Q. So your lecturing to managers is consulting with
businesses and companies?

A. Yes. I often consult with companies, assisting
them to better understand their customers. I think the
advantage is that I study general principles that apply to
any product category or service category.

So in some cases I teach specific companies. I went
and lectured about consumer decision-making to Amazon,
with all the top management, including the founder, Mr.
Bezos. And I lectured in various other companies.

I lecture to managers. Ilecture to marketing [157]
consultants. Ilecture to advertising managers. These are
people who may have work experience in a particular
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area, but they do not understand the fundamental princi-
ples about the psychology of consumers that are essential
to make better decisions.

In fact, in this course on applied behavior econom-
ics that I am teaching now, I have a whole section, or a
whole lecture, I should say, talking about the problem
with people who perceive themselves to be experts based
on work experience.

And the problem there is that, just because you
have a work experience in a particular area, doesn’t make
you an expert on the fundamentals of consumer decision-
making.

And the problem with people with work experience
is that not only are they as susceptible to errors as the rest
of us, but they are overconfident. They think, well, I have
work experience, so I know it all, even though they don’t.
And we have conducted many studies showing how sus-
ceptible to errors experts are.

Q. Have you written any articles, Dr. Simonson?
A. I have published numerous articles.
Q. Can you give us couple of examples of articles that

you have written?

A. It is kind of hard to choose. Let me give you a sim-
ple -- quick simple examples of a study that I conducted
many years ago. I asked some consumers to choose be-
tween $6 and a nice, [159] elegant Cross pen. Then I took
a separate group of consumers and asked them to choose
between $6, the same Cross pen, and another pen that
didn’t look very attractive, like a cheap Bic pen.

Well, no one chose the cheap pen, but those who
saw the cheap pen were significantly more likely to take
the Cross pen over the $6.
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In other words, by showing them an unattractive
pen, which they didn’t choose, they were able to make a
comparison and to look and say, wow, what a bargain, for
$6 I can either get this nice pen or the not so nice pen, I
will take the nice pen.

And that illustrates one particular principle that
consumers do have difficulty assessing products in abso-
lute sense. It is very hard, if you ask me what’s the value
of a particular pen or other products to you, it is hard to
put an absolute dollar value. But people are very good at
making comparisons, which means that depending on
which options you show them, you can influence the deci-
sions they make. This is just one unrelated example, but
obviously I conduct thousands of studies on many differ-
ent topics.

Q. You told me about one with respect to alecohol that
you did year to year in your class?

A. Yes. In the MBA class, I would ask my MBA stu-
dents that are over the drinking age, I should say, and say,
who are the [160] Vodka experts here? And I would al-
ways get many hands. I said, okay, I want to you try a
port -- they didn’t know which is which, but I poured some
into paper cups like this, I poured Absolut Vodka, which
is a pretty good Vodka, kind of a midrange, I would say.
And I poured in the other cups a very cheap Vodka, called
Wolfschmidt.

Well, I let them taste from each one, and then I
said, tell me which is which and which one do you like
more? Well most of them -- and that happened year after
year. Most of them picked what was really Wolfschmidt,
which costs about a third of the Absolut, and thought that
was the Absolut.
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Q. Does that say something about Vodka, I am not
sure of the point of the experiment?

A. I think it tells you something about the importance
of the Absolut brand. Because if you told those people
that this is Absolut, that would change completely how
they experience the product. But in a blind taste test,
when they didn’t know, they didn't know what brand --
they just decided based on the taste.

So it just illustrates, and that’s how I used it in
class, to illustrate the importance of brand name, because
in many case, for many companies, brand name is the
most important assets, which they must protect.

Q. Just to finish your resumé, if we could, have you
published any books, Dr. Simonson?

[161] A. Yes. I published a book about consumer de-
cision-making in today’s age, Internet and so on. In fact,
that’s the book that I mentioned earlier, which received
the award for the best book in marketing. And -- so that’s
the book. It’s called What Really Influences Customers
in the Age of Nearly Perfect Information.

Q. Have you been recognized as an expert by courts
in other matters than this?

A. I have, many times.

Q. And you have done work, I think you said, with re-
spect to trademark surveys and examined the question of
likelihood of confusion?

A. Both likelihood of confusion and likelihood of dilu-
tion, and in some cases, genericness or secondary mean-
ing. Different issues.

Q. And have you conducted research studies with re-
spect to proving likelihood of confusion?
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A. I have.

Q. Are you familiar with a term called, the Eveready
model or methodology for such studies?

A. Yeah, that’s the methodology that I've used most
often. It’s the, as they say, I believe Professor McCarthy
referred to it as the Gold Standard, or maybe it’s the
courts that used that term.

Q. Yeah, I think both actually. Okay. Thank you. So
that’s [162] good background. We may come back to the
consumer survey questions later, but I want to focus on
your assignment in this case. What were you asked to do
in this case?

A. I was asked to determine whether there’s a likeli-
hood that this product (squeezes toy) the Bad Spaniels
Old No. 2 product will dilute the Jack Daniel’s Old No. 7
and other Jack Daniel’s product through tarnishment.

Q. Have you been involved in other dilution matters
than this one?

A. I have, a number of times. I’'m happy to give you
an example.

Q. You mentioned dilution by tarnishment. Is there
another kind of dilution?

A. Yes, there’s also dilution by blurring, which is that
-- that refers not to, if you will, the reputation of the brand
or damaging the reputation of the brand, but instead it’s
diminishing the distinctiveness of the brand. I think it
was referred to as whittling away, kind of it’s a long pro-
cess that blurs the distinctiveness of the mark.

Q. With respect to dilution by tarnishment, what was
the question that you were seeking to answer here, in this
case?
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A. The question was, or maybe I should say, in dilu-
tion matters, there’s two questions. One is, will the alleg-
edly diluting product bring to mind or call to mind the al-
legedly diluted mark?

[163] That question, to my understanding, has been an-
swered. The whole point of this product is to bring Jack
Daniel’s Old No. 7 to mind.

Q. And then you said there’s a second element?

A. Now, the second is -- and that, I should say that
part, whether it calls to mind, that is something that you
can use a survey for and I have done that. Because in most
other dilution cases, it wasn’t so obvious that the allegedly
diluting mark calls to mind the allegedly diluted marks,
and that’s something that I know how to conduct surveys
for, and I have.

Now, there’s a second part which, okay, assuming
that it does call to mind, how does it affect the brand eq-
uity and brand association of the likely to be diluted or
tarnished brand? Here, you must rely on principles of
consumer psychology that have been based on a great
deal of prior research.

In other words, people have conducted numerous
empirical studies which led to certain conclusions that ap-
ply to all products and services with respect to the impact
of adding a negative association on the association of the
existing brand.

That requires specific expertise, like what I have
and what I have learned and continue to learn and what I
teach managers and my MBA students.

[164] Q. Is there a model of how brands and ideas
are represented in memory?
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A. Yes, there is. Since the early 70’s, researchers, one
of them at Stanford, discovered the Associative Network
Model. Some people I saw refer to it simply as the Cog-
nitive Association Model, but I prefer the original term,
Associative Network Model, which indicates that when we
have things in mind, such as brands, it could also be people
we know.

But in context here, we are talking about brands.
What comes to mind and what are the associations. For
example, I think we have an example for McDonald’s.

Q. Right. Why don’t we call up as a demonstrative,
something that we have labeled McDonald’s Associative
Network, and ask you to maybe bring the lights slightly
down.

A. So this is -- when you hear about McDonald’s, it
calls certain associations to mind, right? At first you see
the famous golden arches. You think about hamburgers.
You think about family. McDonald’s always was kid ori-
ented. There was social involvement with their Ronald
MecDonald House. They have been offering Big Mac for a
long time. So in other words, just the mention of McDon-
ald’s brings all kinds of associations in mind, in our mind,
based on our prior knowledge and experience.

That’s an example of associative network. That
has been supported by many studies. In fact, more re-
cently, researchers have used actual, what’s called
FMMRI studies. [165] These are imaging of the brain
that presented evidence that is consistent with the Asso-
ciative Network Model.

% % %

Q. So looking at this slide, you are explaining to us
how it is that the notion if the word MecDonald’s is evoked,
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how the notion of McDonald’s is stored in the brain, in the
memory?

A. Right. The term, not to use too much jargon but
we are talking about how it is represented in the brain.
What comes to mind, and those circles that you see around
MecDonald’s are referred to as nodes. So these are the dif-
ferent mental associations. Of course it may vary from
one person to another, but by and large, these are the
mental associations of [166] McDonald’s.

Q. And where do they come from?

A. Well, based on experience, based on what McDon-
ald’s has been doing for many years, based on their adver-
tising, based on what they sell --

Q. And people’s experience with the brand them-
selves, personally?

A. Of course, yes. And you know, obviously personal
experience, what they hear from friends.

Q. And you are saying the Associative Network
Model is something that has been around since the 70’s?

A. Since the early 70’s. So it’s been tested numerous
times. It’s one of those things that by now are beyond dis-
pute, and if I were to conduct today another research on
Associative Network, well we would say, we already know
that because that has been established for so long.

Q. How has it been tested?

A. It has been tested in numerous ways very care-
fully. For example -- just an example of the top of my
mind. Let’s say that you have -- you are a company and
you use the celebrity endorser. Let’s say that that celeb-
rity endorser misbehaves in some way. And as we know,
unfortunately, that happens now and then.
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Now it becomes a problem, because now that neg-
ative association is linked, is linked with the brand. You
may [167] recall, Your Honor, you asked Mr. Roush I
think about golf. And you will remember the great Tiger
Woods, and there were some issues with him. And I think
that most of his sponsors, actually, I believe dropped him,
but Nike decided to keep him, even during the toughest
periods, and they recognized the risk that they are taking
that will contaminate or tarnish the entire Nike brand, de-
spite the fact that Nike generally is a very strong brand.

Q. Has McDonald’s had any issues like this?

A. Unfortunately, for them, they have. Since going
back to the 70’s, there has been a rumor, you probably can
still find it today on the Internet, that their hamburgers
are made of worms.

Well, initially, they tried to convince people that’s
not true, until they discovered actually through academic
research and research that they did, that saying, no, that’s
not true, actually causes more harm than good. It is bet-
ter to just ignore it.

Having said that, it’s still going on. Just a couple
of years ago I read, again, there was the rumor spread
that McDonald’s hamburgers are made of worms. So,
yeah, that’s a real problem that affects the entire brand
and the associations. And there is research that -- where
we talk about interference. Because if you add in negative
things, it makes it harder for consumers to remember
some of the good [168] things.

Q. Chipotle has had a similar issue in the last couple
of years, as I understand it. Same problem, is it?

A. That was, you know, the variety, I think, yeah.
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Q. So if something negative like, these hamburgers
are made of worms, is introduced, how does that show up
in memory? How is that stored by the consumer?

A. Well, it’s another node that’s linked in consumers’
minds with MeDonald. And it affects -- it diminishes the
brand equity, it tarnishes the brand, and I want to empha-
size we are talking here about largely an unconscious pro-
cess.

When we think about McDonald’s, all of those
things come to mind, but we don’t make a list of those.
These are things that are largely unconscious and are
traumatic. In other words, we cannot control them, we
cannot say, well, actually, it doesn’t make sense that
McDonald’s would use worms. In fact, it would have cost
them more if they were to use worms, but it just doesn’t
make sense that McDonald’s would do that. And that has
a negative affect on the entire brand that you add some-
thing that is clearly negative.

Q. So it would be like popping into this slide, this
demonstrative 10,000, another node that would say,
worms in hamburgers, or something like that?

A, That’s correct.

Q. And then would the totality of the picture of the
image of [169] McDonald’s in the brain be contaminated
-- as your word was, contaminated by that?

A. That’s exactly right. That affects my response to
the brand, how I perceive the brand, even though it’s
largely automatic.

Q. So let’s go back then to your assignment in this
matter. I believe you told us that your assignment was to
evaluate, based upon principles of consumer psychology
and the processing of information in the brain about
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brands, whether the Bad Spaniels Old No. 2 product had
an effect and tarnished the Jack Daniel’s brand. Did you
apply this Associative Memory Network Model to that
problem, to that question?

A. I did.

Q. So let’s take a look at demonstrative 10,001. Is this
the Associative Network Model that you sketched for the
Jack Daniel’s product before the introduction of the VIP
product.

A. Itis. Based on my review of all kinds of Jack Dan-
iel’s commercials and advertisements over the years, what
I read about Jack Daniel’s, that’s what I came up with in
terms of associations of the Jack Daniel’s brand.

Q. So each of these nodes you’ve got a label on, can
you tell us where some of these come from, again, please?

A. Well, I think we heard from Mr. Epps and Mr.
Roush about, I think especially Mr. Epps, about the his-
tory of the brand and the key messages they were trying
to communicate about what the [170] Jack Daniel’s brand
stands for. And they are very -- they try to be very con-
sistent.

So when they talk about authenticity, integrity, in-
dependence, you see that thing, these things, throughout
their advertisements and other means of promoting the
brand. So you see that these are -- that’s exactly textbook
example of how you create a consistent brand equity and
you communicate to consumer what the brand means.

Q. And so you applied the Associate Network Model
to this situation, this was the model that you came up with
pre-introduction of the VIP toy. Did you have a model or
a schematic showing what it looked like after the introduc-
tion of the dog toy?
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A. Yes.

Q. Let’s take a look at 10,002. Is this your sketch and
your scheme of what it looks like?

A. It is. And this product has some specific charac-
teristics. I notice that someone referred to it as parody or
spoof, which I guess to some degree are legal issue, defe-
cation, feces, poop, these are terms that we are all familiar
with. These are very -- I hate to say it. We are all normal
people. But it is not something that you would like to as-
sociate any -- anything you eat or drink with.

In fact, there has been a great deal of research spe-
cifically on that issue. The disgust generated by this [171]
combination of whether they say here, poo by weight, Old
No. 2, and things of that nature, or defecation more gen-
erally, and food and beverages.

And this is the most extreme example of disgust
being created, and I should know, Judge, that this feeling
of disgust has a long history, turns out but none other than
Charles Darwin was the first one to recognize disgust as
one of the most fundamental emotions that people feel and
it starts at a relatively young age.

It is not clear yet if babies can experience disgust,
but it evokes fairly quickly. And so this is very specific,
and I think that it’s self exploratory. Here we take some-
thing individuals drink that has well-established associa-
tions, and we add to that, Old No. 2, defecation, poo by
weight. That is an extreme example of likelihood of tar-
nishment. In other words, consumers who are exposed to
this product (squeezes toy).

And I assume that it is specifically targeted to peo-
ple who are familiar with Jack Daniel’s, because if you are
not familiar with Jack Daniel’s, what’s the point of this
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product? The whole product is designed for people who
recognize the resemblance.

Q. So you are saying the association of a consumable,
in this case, the Jack Daniel’s whiskey, with Old No. 2, or
poo or defecation, would generate in most consumers a no-
tion of [172] disgust.

A. It will generate the disgust. And obviously, people
are not stupid. Consumers are not stupid. No one would
think that there’s poo in the Jack Daniel’s product, but
you created a mental association between Jack Daniels
and poo, or Old No. 2, and therefore, for those people ex-
posed to this product, you diluted or more specifically, tar-
nished the Jack Daniel’s whiskey.

Q. What affect does that have on brand value, in this
case Jack Daniel’s brand value?

A. Well, it lowers the value. I think Mr. Epps also dis-
cussed, brand is, for many companies, especially where
you are dealing with products that it’s hard to taste the
precise taste. So brand name, so what you are drinking is
really important, and your mental associations are ex-
tremely important. That means if you have a strong
brand, that you have established over a century, that's
your main asset, it means -- it has implications with re-
spect to whether consumers will pay attention to your ad-
visements.

How will they respond if you raise the price? All
kind of things. In other words, a strong brand that’s not
tarnished allows you to do many things, and it’s a strong
determinant of your performance in the market place.

Q. Would you characterize McDonald’s -- I'm sorry --
Jack Daniel’s as a strong brand?

[173] A. Without a doubt.
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Q. What are the factors that go into your assessment
in that regard?

A. There have been different definition of -- people
have used different definitions of brand, brand equity. I
like one that describes brand equity in terms of four key
components. Awareness, and we know in this case that
there’s extremely high awareness of the Jack Daniel’s
product.

Second, is brand associations. We have talked
about that. The third one is customer loyalty, and my un-
derstanding, Jack Daniel’s has many loyal customers.
And the fourth component is specifically the perception of
product quality. That’s where all this heritage, history,
authenticity and the fact that the water are from Lynch-
burg, Tennessee, and so that goes into perceptions of
quality. And that together, determines the brand equity
of Jack Daniel’s, which is clearly very strong.

Q. If it’s such a strong brand, Dr. Simonson, what
does it have to fear from this little dog toy product?

A. I think it would be a very big mistake for Jack Dan-
iel’s or any strong mark for that matter, to say, oh, that’s
not a big deal, we can ignore it. I think there is this term,
death by a thousand cuts. I think that’s an example. If
you allowed that to be sold, sooner than later there will be
other products that may try to associate Jack Daniel’s
with defecation and [174] similarly, disgusting things.
And then the brand, as strong as it is today, will become
much weaker. It is not going to happen over night, but
gradually, that’s what will happen.

% % %

[175]
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[Q.] [...] We were talking earlier about your experience
doing research in other dilution matters, and I believe you
worked on a case involving Starbucks; is that correct?

A, That’s correct.

Q. Did you do -- what kind of research did you do
there and what was your conclusions?

A. As I said earlier, there are two stages in determin-
ing whether there’s likelihood of dilution. The first phase,
which often does involve a survey, is the phase in which
you are trying to determine whether the allegedly diluting
mark calls to mind the allegedly diluted mark.

Now, the second phase, as I explained, requires
specific expertise in consumer psychology, as I discussed
before the break. So in the Starbucks matter, there was
a coffee shop in Oregon, I believe, that was called Sam-
bucks?

Q. Sambucks?

A. Sambucks. And Starbucks was concerned about it,
so I conducted a survey in which I showed the store front
of this coffee shop to consumers, and I asked them, what
comes to mind? [176] Most of them said Starbucks. Now,
that was not enough. You also -- and I needed -- or I
needed to include a control, because it is possible that re-
gardless of what’s the specific name of the coffee house,
just seeing coffee house will lead some people to name
Starbucks because they’re such a large and famous chain
of coffee houses.

Therefore, I had a control group, which was --
looked the same, but it was called Sammy’s Coffee House,
so I could compare what we call the test group with the
control group, to see to what extent Sambucks Coffee



239

House is more likely to call to mind Starbucks than the
control, which was Sammy’s Coffee House.

In addition, I asked respondents, what makes you
say that? Why do you say Starbucks? And I found that
most of those naming Starbucks said, well, the name was
very similar. So that was the survey I used to establish
that indeed Sambucks Coffee House calls to mind Star-
bucks.

Now, there was a second phase. And the Court in
that case relied on my opinion in determining that there
was a likelihood of dilution. For the second phase, as 1
said, it is not amenable to conducting a survey because di-
lution, the process of dilution is a slow process. It doesn’t
happen overnight. There is no survey that can establish
the process of confusion. That’s exactly why you need spe-
cific expertise that I believe I have.

[177] Q. You said confusion just a moment ago. 1
think you meant --

A. I said confusion and I meant dilution. I am talking
here about dilution. So for the second phase, once I estab-
lished in that case that Sambucks Coffee House calls to
mind Starbucks Coffee House, I then relied on my exper-
tise and my understanding of brands, as I discussed here,
to reach the conclusion that Sambucks Coffee House was
likely to dilute the Starbucks brand.

Q. Okay. So now I understand, and you are con-
trasting the work you did in the Starbucks case with what
you did here. You didn’t do a survey here, because I think
you told us, it already was established that the calls to
mind element was established -- in your view?

A. Exactly. As I said earlier, I understand -- there’s
no dispute in this case that this product was designed to
call to mind this product. That’s the whole point of this
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product. Why else would you design it in a manner that is
so reminiscent or so similar to Jack Daniel’s?

So there’s no dispute about the fact that it calls to
mind, and I just listened and I read previously the depo-
sition of Ms. Phillips and how she came up with the design
and she looked at the bottle and so on. I don’t think
there’s any dispute that it calls to mind, so there was re-
ally no need for survey, because this phase one that is suit-
able for survey, has already been determined and is not in
dispute.

[178] Q. And the dilution question, the second half,
that was where you brought your expertise?

A. Exactly.

[180]

% % %

[Q.] [...] You testified that you thought most people
would agree with your view that the Old No. 2 toy would
evoke feelings of disgust. But as Mr. Silverman says, you
never tested that, did you? Why not? You didn’t conduct
a survey about it, why not?

A. As I indicated, it so happened there’s been a great
deal of research, which indicates that if you associate any
food or beverage with defecation, you are creating disgust
with respect to that food or beverage that is being now
associated with defecation.

There’s a great deal of research. Many articles
have been written about this particular point. There’s re-
ally no need to conduct another study. And it really
doesn’t matter whether it’s on this thing that looks very
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much like a Jack [181] Daniel’s bottle, or any other prod-
uct that creates an association between Jack Daniel’s and
defecation.

Q. Mr. Silverman says, well, you didn’t test it, but I
did, and I talked to 19 people, and all of them did not feel
it was disgusting, rather, they just thought it was funny.

Do you disagree with his methodology in testing
that question? And how do you reconcile what he is saying
with your conclusion?

A. I think that what he did -- I am trying to look for a
nicer word than referring to it as a joke, but it was incred-
ibly unreliable and I am surprised that Mr. Silverman, in
the context of litigation, was trying to use that as evi-
dence.

And I think in general, I am not aware, and appar-
ently he is not either, in any -- not aware of any situation,
any other court case where someone conducted a focus
group for the purpose of the litigation. And there is a good
reason for that.

Focus groups have their limitations. They can also
sometimes give you ideas that you can pursue in more
quantitative studies. However, in the context of litigation,
litigation, needless to say, is an adversarial process.

And if he is conducting the focus group, let’s say he
has five people sitting around a table, the problem is that
the way this free-flying discussion is going can be biased
in such a way that it produces predetermined results.

[182] And the focus groups, in this particular case, rep-
resent, and I find astonishing example of bias where the
moderator of those focus groups, a gentleman by the
name of Mr., I think, Hirsch. So he has five people around
the table, and he starts to focus the group and says, today,
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we are going to talk about spoof products. So he told them
right away, this is about spoof products.

% % %

[183]

% % %

Q. So you were commenting on the methodology that
Mr. Hirsch asked a, I think you called it, leading question,
it’s a spoof product? What’s wrong with that methodol-

ogy?
A. He started -- I mean, the question is whether this
is seen by consumers as just a spoof product, nothing --

okay, they mention poo, they mention Old No. 2, not a big
deal, it’s just a spoof product.

Well, by beginning this focus group with telling
them, this is a study about -- I want to talk to you about
spoof products, that by itself made this focus group mean-
ingless, because you told them what you want them to say.

It went on and this -- the moderator, who I under-
stand from Mr. Silverman’s deposition, they talked about
how to conduct it, he said he would show the product or
show the ad [184] for the product and say something like,
that’s funny, right? Isn’t that funny?

Again, this is an extreme example of a super lead-
ing and uninformative focus group. That is the reason
why, to my knowledge, no one tried to conduct a focus
group specifically for the purpose of litigation. And I
think what happened here is an illustration of why not us-
ing it, not running focus group for litigation is indeed a
good idea.

Q. He says that you offer no reason why you believe
that the Bad Spaniels toy would elicit disgust that would
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somehow carry over to Jack Daniel’s. He says it is strictly
your opinion.

A. I think that he may misunderstand how knowledge
is acquired. It’s based -- as I said earlier, it’s based on
dozens and dozens of studies that prove beyond a doubt,
the tarnishment or the negative association created by
taking a food product or a beverage and associating it with
defecation. There have been many studies on that. It is
beyond dispute.

Now, he may say, well, maybe that’s true, but you
didn’t show it specifically here that it tarnishes. As I said,
the process of tarnishment is a long process. There is no
study, nor did he propose any study, in fact I believe he
said he was never involved in any dilution matter before
this one, nor did he ever design or conduct the focus group
before this case.

But I am relying on general principles that apply
to [185] any product or service or beverage or food, based
on a great deal of research that is not in dispute. That’s
generally recognized. That’s exactly why managers from
a wide range of companies come to me and want me to
teach them how does general principles apply to them.

They may have expertise in the specific product
that they are selling, but I can bring the general principles
and explain how that applies to them, which is why they
hired my services or invite me to lecture.

Same as here. The combination of defecation with
a beverage or a drink leads to tarnishment. That’s based
on a great deal of research. There’s no need to conduct
one more study.

THE COURT: Well, my question is, did you,
in your report list those, as you say, undisputed authori-
ties in support of your opinion?
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THE WITNESS: Idid.

THE COURT: Okay. I'm just curious. Go
ahead.

MR. HARVEY: Fair enough. Thank you,
Your Honor.

BY MR. HARVEY:

Q. So finally, among his other collection of criticisms
Mr. Silverman says you didn’t have any basis for your
opinion. You don’t have the requisite expertise, he says,
in understanding consumers who own dogs and/or who
own dogs and who drink whiskey.

[186] He says you don’t own a dog yourself, so therefore,
you can’t possibly understand it, and that you can’t make
any judgments. How do you respond to this?

A. I think it, again, demonstrates his misunderstand-
ing of what it takes to be able to know or to understand
what creates consumer -- mental processes in consumers.
That’s what I teach. That’s what I have done research on,
and that’s why I am reviewing the literature to see what
other people have studies.

Whether I have a dog or not, whether I drink this
or that, it makes no difference. And work experience, let’s
say if I worked on another case that relates to dog food, it
has nothing to do with it. Here, we are dealing with gen-
eral principles of the association between defecation and
a drink. That’s a general principle. That’s -- we know
that. Whether I have a dog or not, or whether I worked
on an advertising campaign for dogs or for liquor, has
nothing to do with it.

I was just recently involved in another matter per-
taining to bourbon and wine. And in that case, I came to
the conclusion that there was no confusion between, in
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that case, it was called Buffalo Trace bourbon and 1000
Stories, which is some kind of zinfindel wine. And I con-
ducted a survey, evaluated a survey and reached a conclu-
sion, based on my experience. There was no confusion,
and I was glad to see that the Court accepted my opinion
and relied on my opinion. [187] But, again, I had no ex-
perience. In fact, I don’t think I ever tried bourbon. I
have tried zinfandel wine, not my favorite, but putting
that aside, I often opine on many different things. The
key is that I apply general principles, and I don’t need to
own every product that I opine about, as long as I know
that -- the general principles that have been supported in
many studies.

Q. And that’s the case here, is it not?
A. Absolutely.

% % %

[191] [...] there’s no control group. So that’s why quali-
tative studies have obvious limitations, but they could give
you some ideas that you can pursue further?

THE COURT: Thank you. Go ahead, Mr.
Bray. I'm sorry.

MR. BRAY: Thank you, Your Honor.
BY MR. BRAY:
Q. Almost all of your research is quantitative in na-
ture, correct?
A. Yes.
Q. And as you explained to the court qualitative re-

search is associated with smaller samples?
A. Yes.
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Q. And qualitative research, I think you will agree,
can be useful to companies like Jack Daniel’s for making
some important decisions related to advertising and pro-
motion or development of their brands?

A. They could provide them some ideas to pursue, as-
suming those focus groups are properly conducted with-
out bias, just in in the course of making business decisions
to learn about consumers.

Q. Okay. And qualitative study using a focus group
can be useful to understand how consumers feel about a
product in a layman’s term, their emotional reactions to a
product, right?

A. No. I mean, you can get -- I mean, you have five
people in [192] the room. And you can find that a particu-
lar person feels -- says that he or she feels this way or that
way, so in that regard, you can get some tiny pieces of
emotions or anything else so it could happen, but, it
doesn’t allow you to reach any general conclusions about
the emotions triggered by say, advertising.

Q. So if Mr. Epps or another brand manager at Jack
Daniel’s would testify that, or did testify that it is useful
to Jack Daniel’s to gauge emotional reactions to the prod-
ucts, you would say that they are just not -- they don’t
have the scientific understanding that you have, right?

A. No, I wouldn’t say that. As I said just now, focus
groups can give you ideas, especially if properly con-
ducted in the course of making business decisions, not for
litigation. And I believe they conducted over 50 focus
groups.

Q. And in fact, they provided exemplars of focus
group that they had done, to you, correct?

A.  They did.
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Q. You didn’t think Jack Daniel’s was wasting its time
doing these focus groups, did you?

A. As I said, my impression is they conducted proper
focus group, many of them, which is no comparison to
what was done by Mr. Silverman.

Q. Your opinion in this case is not based on any quan-
titative study that you have done, correct?

* * *

[195] A. I do.

Q. None of those studies are quoted in this report, are
they?

A. You know, I didn’t memorize the report, but let me
check.

Q. While you are looking through the report, would
you agree with me, Dr. Simonson, that referring to the
No. 2, or a No. 2 is about the gentlest way, the gentlest
euphemism you can refer to, that bodily function? It is
what you use with small children?

A. I have no particular expertise in ranking the most
gentle ways.

Q. Would you agree that there would be much
harsher ways to express the same concept?

A. Well, I think defecation sounds -- feces sounds
maybe overly academic, but, you know, poo, I think ap-
pears here. That’s not particularly gentle.

Q. No, no, I wasn’t asking about that, sir. I was ask-
ing about the No. 2.
A. But do you want me to look for --

Q. Yes, please.
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A. -- this or answer the answer, or do you want me to
answer your fallout question.

Q. My question is with regard to your report, that’s
been marked as Exhibit 3, can you point out where you
have quoted any study for the proposition that you ex-
plained to the Court that any reference to defecation leads
to tarnishment in the [196] food and beverage area?

A. As I said, I didn’t memorize the report. I sat here

THE COURT: Which page is that, if you
could help us out?

THE WITNESS: Which page?
THE COURT: Of your report, yes, sir.

THE WITNESS: Based on page 12, paragraph
31. Consumers who are exposed to VIP’s product had an-
other mental association to the Jack Daniel’s flagship
brands and other brands. The new brand association, the
dog’s No. 2, is negative, for many it is likely to be even
disgusting. Prior research has shown that a feeling of dis-
gust leads consumers to avoid things which are associated
in any way with that feeling. And I cite here some articles.

Q. I can stop you there, Dr. Simonson.

A. In the present case, this prior research supports
the common sense conclusion that famous whiskey brand
and dog’s number two, is likely, consciously or uncon-
sciously, to diminish consumers attraction to and interest
in purchasing Jack Daniel’s brands.

Q. I want to drill down on that a little more, because I
asked you if there’s any study quoted that said, any refer-
ence, no matter how gentle to excrement leads to tarnish-
ment or negative feelings regarding a brand in the food or
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beverage category. Would you agree with me there’s no
quote from a study for that [197] proposition? Yes or no?

A. There’s no quote to a study, but if you go to the
sources that I did cite, they do include studies.

Q. Okay. And in terms of what you stated there, and
I saw that in your report, I highlighted it. That feelings
of disgust lead to consumers to avoid things that are asso-
ciated in any way with that feeling. That’s a much broader
proposition than what you articulated to Mr. Harvey, that,
again, any reference to excrement, no matter how gentle,
leads to tarnishment of a food or beverage brand? You
would agree with me there, right?

A. I am not sure I followed your question.

Q. That was a very long question. That sentence, the
feeling of disgust leads to consumers to avoid things.
Nothing in that sentence refers to excrement or a euphe-
mism, a gentle euphemism for excrement, correct?

A. In my sentence, maybe not.

Q. And you referred to many, many, many, many
studies where any reference, no matter how gentle to ex-
crement, leads to tarnishment in the food or beverage cat-
egory. You would agree with me that footnote 12 refer-
ences two studies, right?

A. Well, they reference various other studies. So if
you go to those cited articles, they cite many studies and
prior articles that talked about the disgust creating when
you associate defecation with whiskey, as I said here.

[198] Q. They may or may not, but you didn’t quote
any of them or bring any of them to the Court’s attention,
correct?
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A. You mean other than quoting them here as a foot-
note?

Q. You didn’t quote anything in the footnote. You pro-
vided a footnote for an unquoted statement. In terms of
whatever studies are being referred to in the two reports
in footnote 12, you don’t quote those studies anywhere, do
you?

A. I didn’t quote those studies. I quoted articles that
talk about those studies.

Q. Okay. And you didn’t perform any of those studies,
right, that you are quoting, or that you are referring to?

A. Of course not, because there was no need to prove
that it calls to mind Jack Daniel’s.

MR. BRAY: Can I get Exhibit 2347
BY MR. BRAY:

Q. Dr. Simonson, I put up demonstrative exhibit
10,000, I believe, the McDonald’s Associative Network. Is
this something that you created for this litigation?

A. No, actually it was adopted from a book by David
Aaker, who is a well-known branding expert, and that was
based on a study, I believe.

Q. I would like to have you look at exhibit -- well,
again, with regard to your opinion in this case, you didn’t
perform any quantitative study, correct?

A. You talking about this case?
[220] [...] beverages, correct?

A. Alcoholic beverage is something people consume.
In combination with feces, that’s something I have
learned and I rely on.
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Q. Dr. Simonson, I think we are going around in cir-
cles?

THE COURT: I would agree with that.
BY MR. BRAY:

Q. The point has been made, and I don’t want to irri-
tate anybody, especially Your Honor. Let me wrap it up.
Your opinion is that there was an unfavorable mental as-
sociation, consciously or unconsciously, created in this
case, correct?

A. Yes.

Q. Okay. You have no opinion as to how much harm
or alleged harm the Bad Spaniels has done to the Jack
Daniel’s product, correct?

A. Correct.

Q. It could be miniscule harm, correct?

A. It’s not something you can measure. As I said, it’s
a process.

Q. And regarding the assessment of Bad Spaniels is
likely to lower the value of Jack Daniel’s trade dress, you
didn’t specifically factor in your assessment the likely in-
tersection between purchases of VIP Products and Jack
Daniel’s products, correct?

% % %
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* * *

[31] BY MR. HARVEY:

Q. How important to Jack Daniel’s are the trade-
marks and the trade dress that we just looked at?

A. There’s two answers to that. If you think about the
brand itself, you -- in order to have a brand, you have to
have the trademarks that support it. It is the crown jew-
els. I mean, if you look at our company as a whole, Jack
Daniel’s is the most significant part of it. It is immensely
valuable.

I think you heard testimony yesterday that, ac-
cording to Interbrand, it’s the 82nd or 83rd most valuable
brand in the world of any category. I mean, that puts it in
pretty rarefied, and if you don’t have the trademark port-
folio, the registrations to back that up, you will get
chipped away at and that valuation just drops.

So one of the first things I had to do when I came
to Brown Forman was, we had 225 registrations for the
whole world, and I was pretty shocked as a lawyer to see
that. But, again, it was a company operating in a very
comfortable industry with lots of partners and friends and
neighbors, and it didn’t really -- it hadn’t been exposed to
a lot of the rough and tumble of a lot of the world.

We now have, you know, a portfolio in the thou-
sands, because you just can’t have a brand that big, that
valuable, and not protect it. So it is hugely important. We
have an expression in the company, if Jack Daniel’s
sneezes, the whole [32] company gets a cold. And that’s
very true from a brand perspective and a trademark per-
spective. That’s why we're —

Q. And apart from the registrations them-
selves, the marks have huge value, I think you are saying,
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and why? Why is that? What is it that makes them so
valuable?

A. Well, they -- trademarks and the brand reflect the
personality and the values and the goodwill of the product
or a company or whatever happens to be attached to it. It
can be even a person.

And in Jack Daniel’s instance, it was a person. And
so those values get reflected. And that’s what people iden-
tify with. That’s what the shorthand -- you know, if you
read some of the literature of what is a trademark, it is
that shorthand way of communicating to a consumer,
what does that brand mean? What does it stand for? And
that’s why it is so valuable. You know when you see a par-
ticular brand on a shelf whether that brand is something
you can trust, you like, it says something about who you
are, et cetera.

Q. And we have heard the term “brand values” men-
tioned a few times?

A. Yes.

Q. How would you describe the brand values of the

Jack Daniel’s mark?

A. To me they are authenticity, integrity, the honesty,
the quality of it, the consistency, the masculinity. Even
[33] though - it’s interesting, its masculinity, but in a way
that is appreciated and connected with women as well. It
is not just guys, I think, it’s both.

[61] [...] there, right?

A. Yes, I said that.

Q. But before I circle back to that, with regard to the
Americans that so identify with the Jack Daniel’s brand
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that when it’s harmed they feel harmed, they bring that
to your attention, that’s not what happened in this case,
right?

A. No.
Q. Okay. In fact, to your knowledge, no consumer has

communicated to anybody at Jack Daniel’s that they feel
harmed by the Bad Spaniels toy, correct?

A. Let me make sure I understand your question. No
consumer has -- ask your question again, please.

Q. To your knowledge, no consumer has told Jack
Daniel’s that they feel harmed by the Bad Spaniels toy?

A. Who do you mean by Jack Daniel’s? Do you mean
JDPI? Do you mean brown Forman? Do you mean the
distillery? You used the word “Jack Daniel’s,” he’s dead
but --

Q. Well, I don’t know if I need to have that level of
precision.

A. The big sense of Jack.

Q. Yeah, consumers being so protective of the brand
that they alert Jack to things that they think are harming
the brand because it harms them?

A. None that I know of.

Q. And that is not how this case came to Jack Daniel’s
[52] attention?

A. Correct.

Q. And my next follow-up question is, in fact, no con-

sumer has communicated any such thing to your
knowledge to Brown Forman, Jack Daniel’s?

A, Not to us.
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Q. Okay. And you talked about the Boozin’ Gear site.
I believe it was Mr. Roush yesterday testified that there
were thousands of e-commerce sites that offer licensed
Jack Daniel’s products, correct?

A, I believe that’s what he said.

Q. And you don’t have any reason to disagree with
him, do you?
A. Nope.
Q. And there are probably millions of e-commerce

sites taken as a whole, correct?

A. I am no expert on the number of e-commerce sites
out there, but from what I see, that’s probably not far off.

Q. So out of the millions of e-commerce sites that exist
over all, and the thousands of e-commerce sites where
Jack Daniel’s license products are available for sale, to
your knowledge, the only e-commerce sale where licensed
Jack Daniel’s goods are sold, and also the Bad Spaniels
product was sold, was the one Boozin’ Gear site, correct?

A. No, that’s not true.

Q. What other sites?

[59] [...] a couple of them. But, no, I didn’t find humor
in “Buttwiper.”

Q. Cataroma and Heinie Sniff'n, Barks?

A. We had seen the Heineken one also, and that’s
what led us to the Budweiser one, and I didn’t find that --

Q. You don’t believe the drawing of the cocker spaniel
on the Bad Spaniels bottle is disgusting, do you?

A. No.
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Q. And you agree with me that at least as to pet own-
ers, having a depiction of a dog can create a positive asso-
ciation with a product, or brand?

A. Depending on the dog, yeah.

Q. Sure. And you are not aware of any actual in-
stances where the Bad Spaniels dog toy has actually
harmed Jack Daniel’s reputation, correct?

A. No, it’s not true.

Q. Okay. Again, if you could look at the deposition,
page 72, Mr. Gooder, line 2.

A. Sorry, line what?

Line 2. You recall me asking this question?
Sorry, you said page 727

74, line 2. I apologize. Are you there?

Yes.

Q. Well, you recall me asking this question: Well, the
complaint refers to imagery that harms the reputation.
So are you aware of any harm to the reputation of JDPI,
or Jack [60] Daniel’s, by the Bad Spaniels toy? Actual
harm to the reputation?

o P L

Your answer was: If you are referring to instances
of actual harm, no.

That was your testimony in June of 2015, correct?
A. Correct. I said, instances of actual harm.

Q. And you are also not aware of any evidence that
Jack Daniel’s has lost any sales because of the Bad Span-
iels toy, correct?

A. Sorry. Ask the question again?
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Q. You are not aware, Mr. Gooder, of any evidence
that Jack Daniel’s has lost any sales as a result of the Bad
Spaniels toy, correct?

A. I am not aware of any specific instances, no.

Q. Okay. And I almost hate to revisit Dr. Simonson,
but you are not aware of Jack Daniel’s performing any
survey of actual customers to determine if the Bad Span-
iels product creates any consumer aversion to Jack Dan-
iel’s?

A. I am not aware of any, and I don’t believe he would
do one or could do one.
Q. Okay. But --

A. Is that too close to the line?

Q. Do you agree with Dr. Simonson that VIP should
have done one before it launched the product?

A. I don’t have an opinion on -- I am not qualified to
have [....]
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* * *

[22] [...] criticisms.

MR. BRAY: We now are having Dr. Ford’s testi-
mony in my case in chief?

THE COURT: That would have to be rebut-
tal, correct? If you are now going back to Dr. Ford to ob-
ject to Dr. Nowlis’ report, that’s really rebuttal, and,
therefore, this would go outside of the testimony of Dr.
Nowlis. You would have to bring that in, in a rebuttal
fashion.

MR. HARVEY: I should bring it in the rebut-
tal case?

THE COURT: Yes.

MR. HARVEY: That’s fine. I will do that.
Thank you very much.

THE COURT: All right.

MR. BRAY: Briefly, only because I had a misun-
derstanding of the agreement of counsel, and this relates
directly to the question that you posed shortly.

Yesterday we submitted the highlighted portions
of Dr. Ford’s deposition. We just didn’t read them for the
Court. They are not extensive. But I asked Dr. Ford yes-
terday, and this will be the sole part of my rebuttal:
Would one of the -- is one possible advantage of a mall in-
tercept survey, is that the survey respondent gets a tactile
experience with the survey product? The answer is: I
think that’s an advantage if the tactile experience was a
source indicator.

That’s on page 85 of Dr. Ford’s deposition.
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[23] THE COURT: Can you help me out on what
is a tactile --

MR. BRAY: I would say it is a source indicator,
because Jack Daniel’s does not make any products that
squeak, whereas VIP makes a whole line of products
called Silly Squeakers. So somebody that could -- and you
saw on Dr. -- the summary of Dr. Nowlis’ there was many
people that couldn’t read the Squeakers, so if you can’t
read the Squeakers and you can’t touch and squeak the
bottle, the title of the product is Silly Squeaker, so the
squeak, the tactile experience is a source indicator in this
case. Dr. Ford admitted that could be relevant in this
case.

THE COURT: Thank you.

MR. BRAY: With that I conclude the
presentation of Dr. Nowlis, and I would call Mr. Sacra
next, unless you have any questions.

THE COURT: Thank you very much. Mr.
Sacra, if you could come forward and be sworn as a wit-
ness please. I would appreciate it.

STEPHEN M. SACRA, PLAINTIFF’S WITNESS,
SWORN

THE CLERK: Do you want the lights down
low or back up?

MR. BRAY: I would like the ELMO, in-
stead of the computer, and the lights on full would be fine.

THE CLERK: Okay. Thank you.

% % %
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[31] BY MR. BRAY:

Q. I next want to have you explain to the Court the
different lines -- different types of toys that VIP makes.
And I will just put up the -- zoom in. Is Exhibit 270, or I
am sorry, Exhibit 31, the front page of an older VIP prod-
uct catalog?

A. Yes, it is an older catalog.

Q. And I will just leave this up to guide your discus-
sion, but can you explain to the Court the types of dog toys
that VIP designs and sells?

A. Yeah. The first dog toy that we came out with is
called the Tuffy. It’s a produect that is made with multiple
levels of polyester. It is sewn together. Then it’s edged
with polyester again, and then sewn, with those parts
sewn multiple times.

The theory is that it’s much like a jawbreaker in
the sense that you have multiple layers that you to have
work through to get to the core of the toy. When we first
started making dog toys, there was nothing on the market
that was really designed to be a soft dog toy, but yet du-
rable for play.

At that time, most people were buying dog toys for
7.99, 5.99 or less, and you just couldn’t tap into that mar-
ket.

And that’s an example of what one of the products
looked like. And it shows the multiple layers. The squeak-
ers are actually sewn into individual pockets for safety, so
that in the event that a poor parent of a pet let their dog
chew on [32] a toy, which you are not supposed to do, it
will give them a safe time to possibly remove the product
before they could possibly ingest part of the squeaker.
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Q. I just want to show you one more Tuffy picture out
of the catalog. What is the --

A. So that’s the Mega Tuffy, and the Mega Tuffy is
our most durable one, and it is made with up to seven lay-
ers of material. So you have a layer of polyester, a plastic
coating on that layer of polyester. Another layer of poly-
ester, and so on. And then it is coated with fleece on the
outside so it’s soft in the mouth, but it’s durable through
the different layers.

And that one is actually -- we've tested it on tigers
and bears and all different types of animals, and they have
done extremely well. They are used at most animal wild-
life sanctuaries as the product of choice that they can
leave in their cage for them to play with.

Q. Did you used to sell Tuffy products on QVC?

A. Yes, I used to sell products on QVC for way too
long.

Q. Did you get feedback in terms of the video with the
tiger testing?

A. Any time -- well, when you are on QVC, you have
an earpiece on in your head and you're trying to sell dog
toys, and you are on a stage and you have dogs running
around on the stage.

And as soon as they roll this B roll of the tigers [33]
the mathematical computer that they watch with the little
line goes up. And as soon as they see it, they start talking
in your ear going, roll that B footage again. And you could
-- when that tiger footage would roll, we would sell -- they
would sell a 53-foot truckload in about four and a half
minutes. It’s crazy. And then when you are done, you just
kind of like, let me see the computer screen. What hap-
pened?
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Q. We are going to talk about Silly Squeakers obvi-
ously later, but the Court mentioned its experience with
dog toys. And just, can you give the Court an idea where
the Tuffy line of products are sold?

A. So the Tuffy line of products is sold, actually it’s
distributed into almost 30 different countries, and it’s con-
sidered the leading durable soft dog toy on the market.

It’s sold in stores like Walmart, Target, Petco,
PetSmart. Almost every pet specialty retailer in the
United States at least carries one of them in their store,
even Bed Bath and Beyond.

Q. And just a few pictures from the catalog. You do
the Tuffy toys in a variety of shapes?

A. We do the Tuffy toys in any possible shape we can
conceive. The difficulty with the Tuffy product is that
with the black edging that goes around the outside of the
toy, in the manufacturing process, limits us on the cute-
ness of the shapes that we can make.

[34] And it’s a challenge to come up with some of the
more creative shapes, only because of the fact that at
some point the machinery can’t sew through the corners
or through the number of layer of materials.

Q. How many -- well, I will just show you one more
page and then we will move on from Tuffy.

These are additional Tuffy toys?
A. Yes.
And do you -- you have designed all of these toys?

> Lo

Yes, sir.
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Q. And how many different, you know, across all lines,
how many different types of dog toys does VIP Products
sell?

A. When 1 last checked the other day, it was 598
SKUs.

Q. And you designed all of them?
A. Yes. With the help of my wife.

THE COURT: I am glad you answered that
in case she happens to read your transcript.

MR. BRAY: She is supposed to be joining
us shortly after the doctor.

THE COURT: He is covering his bases be-
cause she is not here right now. I understand that.

BY MR. BRAY:

Q. All right. We are going to do Silly Squeakers last
and then have you talk about the Mighty line.

What'’s the Mighty line of dog toys?

[35] A. So Mighty is another line of toys that we
created from what we learned from Tuffy. Tuffy has this
hard edge, sewn edge that goes along the outside. And as
I spoke earlier, it is difficult to produce a lot of unique
shapes.

So we rethought how we could make a toy durable
and also looked at different types of materials. So in the
Mighty line, we use a layer of fleece on the inside, which
is a nonwoven material so when a dog bites down on it, the
material stretches and moves with the teeth, instead of ac-
tually, like in a woven, where your teeth would get be-
tween the two different threads and pull it apart.
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And then we cover that with different types of
fleece or, sorry, fur on the outside. And then just like we
do the Tuffy, we reinforce all of the seams that we can on
the inside, so that it’s inside of the toy itself.

And we actually got a patent on that to protect the
actual construction of how it’s made. And that’s an exam-
ple of some of our microfiber toys that are in the Mighty
line.

Q. Okay. We are going to do Silly Squeakers last. We
can cover the next two probably pretty quickly. The Rug-
ged Tuffy Rubber?

A. Yeah. So we wanted to expand into the different
types of toys that are on the market, and so we created
rubber dog toys in different shapes. And some of the
shapes that we did -- this is where we actually were able
to look at something and [36] say, okay, how can we be a
little more creative than our competitor, and yet how can
we bring fun into making dog toys? And this was one of
the areas that we had a little bit more flexibility.

So I don’t know if you have pictures of it, but one
of our first line was actually a little stick of dynamite, an
acme bomb and a little grenade that mimicked what we
saw growing up on the cartoons.

Q. I don’t have a picture handy, and I am afraid of
tearing apart the exhibit. And then just lastly cover the
Bentley and Bunny?

A. Bentley and Bunny. That is the name of my two
dogs. They are Italian greyhounds, and there was no good
bedding available for that size dog for the way that they
like to sleep. So we created the Bunny and Bentley dog
beds that are multiple layers.
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Once again, so that you could take the cover off and
wash it with the removal core. Because in the pet indus-
try, you buy a dog bed, and then as soon as it gets worn
out, you have to throw it away. This allowed people to buy
areplacement cover for the outside so that they could con-
tinue to use the core, and it’s less expensive.

Q. And just for the purposes of completeness, I did
find the Rugged Tuffy Rubber.

A, You found two of them.

[37] Q. All right. Let’s get organized. And lastly,
the Silly Squeakers. What is that line?

A. So Silly Squeakers is a line of -- well, it’s several
types of toys. One of the things that, as a company making
durable dog toys, it is difficult to, you know -- when dura-
ble -- I mean, you are controlled by the shape that you are
able to make.

And Silly Squeakers was a chance for us to say, all
right, we have all these funny cute ideas that we want to
do, and we want to do them in greater detail, and we want
to be able to share the humor that we have in this world
with people in the pet industry.

Because all of the toys that we make are serious,
and so this gives us a chance to actually show, hey, you
know what, we actually are fun people and we can make
really cute things, and it’s indicative, of like our culture,
kind of who we are. Because we are fun people that sit
around and laugh and spend time with our dogs.

So Silly Squeakers is a -- it’s -- the predominant
material is vinyl, and that’s another segment of the pet in-
dustry. So you have injection molding. You have different
types of balls and different shapes that you can make it in.
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So our first ones that we had were eye balls, which
were, I don’t know if you know Star Trek. They looked
like the Terrible Tribbles. They had eyes on the front of
them, and [38] then we did ones with -- that look like funny
feet, which have been disconnected, but it made it look like
your dog had a foot of an animal in their mouth. It was
covered with soft fur on one side, and then it had a plastic
injection foot on the other. But a cartoon foot, not to look
like a real one.

Q. We are going to go into more detail about Silly
Squeakers a little further in your testimony, but is this a
page from your catalog?

A. Yes, this is one of our pages from our catalog.

Q. And I guess more pertinent, is this also a page
from your catalog?

A. That’s also a page from our catalog.
Q. What are the biggest sellers VIP has of its dog
toys?

A. By far the biggest sellers are all of our durable
products. Tuffy being hands down the most sought after,
number one product we make, and it has been around the
longest.

MR. HARVEY: Forgive me, Your Honor.
Could we ask counsel to identify the last photo that you
showed on the ELMO?

THE COURT: If you would, please.

MR. HARVEY: I think it is the one with the
bar.

MR. BRAY: That’s page 36 of the catalog.
MR. HARVEY: Thank you.
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BY MR. BRAY:
Q. Biggest customers for the Tuffy line?

A. Yeah, so the biggest customers for the Tuffy line
are [....]

% % %

[45] [...]Jwhere everybody launches their new products.

Q. All right. Let’s transition to Silly Squeakers.
What types of Silly Squeakers products do or does VIP
offer today?

A. So today we still offer the eye balls. We offer
squeaking tennis balls, and then we also offer our parody
line of beer bottles, wine bottles, and most recently, liquor
bottles.

Q. So what was the original idea behind Silly Squeak-
ers?

A. So the original idea behind Silly Squeakers really
comes from the fact that, as I was saying earlier, we can’t
make shapes with our other toys with more intricate detail
in the durable category.

And so we wanted to branch off into plastic injec-
tion molding because we would be able to make more cre-
ative shapes with more detail and do more intricate
graphics for our consumers, but it would also give us a
chance to convey more of the humorous side of the dog
industry.

Q. Is that humorous side a reflection of VIP’s culture?
A. 100 percent.

Q. Can you describe for the Court how the Silly
Squeakers line has evolved over time?
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A. Well, the Silly Squeakers line, which mostly is re-
flected by the parody products that we make, reflects
back on the humanization of the dog in our lives, and if we
all reflect back, we all remember the picture of dogs play-
ing poker, and we have -- you know -- well, people who
take videos of their dogs [46] who can actually bring them
beers and have them say, hey, you know, Fido, go get me
a beer. And he goes over to the refrigerator and pulls it
out. People embrace that. They think it’s funny. They
enjoy it, and it’s part of their -- it’s part of dog culture.

So with that humanization, we thought, all right,
how can we take this funny part of what everybody wants
to do with dogs playing poker and people bringing them
beers and stuff like that, and make that into a product?

So we looked back and we said, all right, plastic in-
jection. Let’s make beer bottles and see where that takes
us. And so that’s when we realized, all right, so if you are
going to take a beer bottle and make it effective and kind
of play on this humanization, what are you going to do?

So we reflected on the fact that, you know, all day,
every day, you wake up, you look at your toothpaste, you
have a brand name on it. You turn on your TV, you are
being bombarded with commercials.

You hop in your car, you see billboards. Your car
steering wheel is advertising to you. Your watch is adver-
tising to you. Your clothes are advertising to you. Your
radio, when you turn it on, it’s advertising to you. You
have magazines that you read that are advertising to you.

You are constantly being bombarded with adver-
tisements all day, all day, all day. With everything you do.
Your pen [47] that you write with, it’s got a logo on it. It’s
telling you, hey, thisis the brand that you need to be. And
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everywhere you go in the grocery store, everything is a
brand.

So there’s this gray fog out there that these com-
panies are constantly pushing into your head. And so
what we do, in our concept with saying, all right, if you are
getting all of this imagery, and it is all getting pumped into
your head, let’s do a parody. Let’s take those little tiny
bits of information, take a few of them, reorganize them in
a way that you haven’t seen, and put them out there in a
funny way for you to laugh at.

Because as you know, every -- corporations take
themselves very seriously, and obviously, you can see
from this room that everyone here doesn’t think Silly
Squeakers is funny, even though a lot of people do.

And if you read the Amazon reviews, they all start
with, hilarious, funniest dog toy I ever owned.

Q. Okay. Well -- we will come back to your intent,
both with Silly Squeakers and the Bad Spaniels toy later
on.

I am sorry, I misplaced -- here we are.

This is a page from a catalog a few years ago, 14
fun bottles to choose from. How many Silly Squeakers
products are available today?

A. Available today, there is, I believe, 20.
Q. And I'm talking about the parody?
[50] BY MR. BRAY:

Q. What percentage of VIP’s business is the Silly
Squeakers line?

A. Sorry, could you repeat the question?
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Q. Out of all VIP’s business, what percentage is the
Silly Squeakers?

A. The Silly Squeakers line is less than 10 percent of
our total business.

Q. What has been your experience with how most ma-
jor brands have dealt with the Silly Squeakers parody
line?

A. Are you saying how most major brands that we
have been parodying?

Q. Exactly. The major -- let me rephrase it.

What’s been your experience with how the major
brands that have been the subject of the Silly Squeakers
parody products have responded?

A. Most of the brands ignore our products. Four of
them -- let me go through this -- have sent letters to us

which would be Kendall-Jackson, Pabst Blue Ribbon, Hei-
neken, and I might be missing one.

Those examples are people who have sent us a let-
ter, who we have responded back to in form of letter. In
our return letter, which we send, it states the existing case
law that was concluded in the Chewy Vuitton case and the
Timmy Holedigger case, to allow the person who is the
subject of the parody to[....]

% % %

[55] [...] counsel.

THE COURT: Well, I want to be sure we
have the ground rules straight, that’s all. You may move
along.

BY MR. BRAY:
Q. Okay.
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A. So I believe that they ruled that they did not find a
likelihood that that would succeed.

Q. You read the decision yourself, right?
A. Correct.

Q. And were you satisfied with the non-trial resolu-
tion that you reached with Anheuser-Busch through set-
tlement?

A. Yeah, I think so. I think it was a great resolution,
and we can, you know -- obviously, we have continued to
grow our parody line of dog toys substantially since then,
and with fair success.

Q. All right. Let’s move on to -- um, again, this is one
of the Sleekcraft factors, the intent behind your creation
of the Bad Spaniels product in particular.

Can you describe for the Court how you thought of
Bad Spaniels? Where you were? How it happened? We
heard a little bit through Elle Phillips’ deposition.

A. Me and my wife, we go out to dinner every night,
and we sit at restaurants, but we normally sit at the bar.
And I am sitting there staring, thinking, all right, what’s
-- you know, what new produect can we come up with? And
I'm looking around, [56] and I'm like, you know what, I
think I got something. And so I pick up the phone and I
call Elle in my -- which I am still laughing about, my secret
code.

Elle and I have done enough of these that it’s kind
of fun for us to say, hey, I got one for you, and then just
say what it is. Because if she gets it and understands what
I am saying, then I am positive that if I am going to elicit
different parts of a brand to someone and get them to get
a parody, then she is going to need to get it too.
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And so she’s like, hey, you know what, got it. I will
go work on it right now, and that was the phone call. So it
was a matter of 15 seconds, and then I went and finished
my dinner.

Q. Was your intent in creating Bad Spaniels to create
a parody product?

A. Absolutely.

Q. And what is it your intent to amuse the public?

A. Undoubtedly.

Q. Did you have any intent to confuse the public into

thinking that Jack Daniel’s was putting out one of your
Silly Squeaker toys, which is an integral part of your busi-
ness?

A. Absolutely not.

Q. And you want, Mr. Sacra, the public to know that
VIP is behind the Silly Squeakers line, I assume?

A. Absolutely.
[62] [...] at this stage it’s too late.

MR. BRAY: Oh, I understand that, and it’s possi-
ble that Mr. Sacra could make further changes to any of
his products after the trial is over.

THE COURT: I understand that.
BY MR. BRAY:

Q. What was -- did you have an intended message for
the Bad Spaniels parody toy?

A The intended message for the Bad Spaniels parody
toy, as the same with all of ours, is just saying, the world
around you is constantly advertising to you, and we are
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coming back and saying, look, you need to -- and the world
is so serious about all of this marketing and advertising
and getting sales and all that.

And we are coming back and saying, look, you can’t
be so serious in this world all the time. You need to be
able to sit back and laugh at yourself. Whether it is some-
one making fun of me, or someone else, or another brand
or whatever. The goal of that, of all of the parodies, is to
convey that you shouldn’t take yourself so seriously, espe-
cially, I mean, with the fact that that’s all you do is take
everything seriously.

Q. Was it your intent to elicit disgust?
A. No.

Q. I am going to show the witness two demonstrative
exhibits. And let’s do -- I think we had a number for you,
10003. So [....]

% % %

[64] MR.BRAY: Iam not offering the report, I am of-
fering pages, two pages that are demonstrative that have
been previously disclosed to counsel.

THE COURT: He can testify to them as to
his understanding and his impression. His reports do not
come into evidence, just like -- other than the fact you stip-
ulated to these other doctors’ reports, the reports don’t
come in. I know a lot of courts use them, but they are the
ultimate hearsay testifiers, and that’s wrong.

MR. BRAY: Just to be clear, Your Honor, I am
not intending to offer Mr. Sacra’s report. That was the
subject of the motion in limine. Mr. Harvey said that he
hadn’t seen these two demonstrative exhibits before.
They had. These are being used purely for demonstrative
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purposes to show the differences between the two prod-
ucts.

THE COURT: Go ahead.
BY MR. BRAY:

Q. When you designed the Bad Spaniels product with
Elle Phillips, were you intending to make an exact copy of
the Jack Daniel’s label?

A. No, there was no intent to make a copy.

Q. And I have shown you -- let me get this -- can’t do
any better than that.

This is demonstrative exhibit 10003. Is this -- does
this help you explain to the Court some of the differences
[65] between the elements of the Bad Spaniels product
and the Jack Daniel’s black label product?

A. Yes, it does.

Q. And can you identify some of those differences for
the Court that were included as part of your design pro-
cess?

A. So if you -- there are red lines that go across this
image, just to show you where the top of the bottle of the
label is, the middle of the label, and the bottom of the label
is.

So in your question of whether or not there was an
intent to copy, our goal is to just grab enough elements of
information that has been put into your mind. I mean, you
see commercials all day long sitting in here, and you grab
little bits of information and you put them into your head.

And then we draw on those little bits and put just
enough for you to recall the brand that we’re parodying,
but not to copy. And as you can see, Jack Daniel’s logo is



277

in the top -- upper top portion, which would be the upper
quarter portion of the label, whereas our arched lettered
“Bad Spaniels” is actually in the middle of our label.

At the top of our label, we have a dog. Clearly Jack
Daniel’s doesn’t have a dog on their bottle.

You can see that the cartouche, that the Old No. 7,
is in the upper half, which is the bottom quarter of the la-
bel. The No. 2 in the cartouche on the Bad Spaniels label
has been pushed down into the lower quadrant.

[66] The word “Tennessee” on the Jack Daniel’s label is
in the middle of the label. On ours, it’s on the bottom of
the label. There are over 50 different instances of vari-
ances in the Jack Daniel’s bottle and the Bad Spaniels bot-
tle design.

MR. BRAY: Your Honor, may I approach the wit-
ness?

Just because it’s difficult for him to read this.
THE COURT: You may.
THE WITNESS: So --

MR. BRAY: Let me ask you a question, Mr. Sa-
cra.

BY MR. BRAY:

Q. Is demonstrative exhibit 10005, does it demon-
strate more than 50 differences between your product and
the Jack Daniel’s product?

A. Yes, it does demonstrate that.

Q. And can you highlight -- I don’t think we want to
take the Court’s time to go through all 50 differences, but
can you highlight several of them?
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A. Well, as the ones -- beyond the ones I just men-
tioned, obviously our product has a hangtag on it. This
product does not have a hangtag on it. You can see that
the filigree we use is completely different and is in a com-
plete enclosed shape versus the Jack Daniel’s one.

The Jack Daniel’s label has a three-sided label that
wraps around the entire bottle. They have a black shrink-
wrapped enclosure over the top of their bottle with the
[67] Old No. 7on it. Our is a black cap with an actual label
on the front that’s square. But probably one of the biggest
things that -- ours is a squeaking plastic bottle, and theirs
a glass bottle that’s designed to hold a fluid.

But each of these instances on here represent
things that are completely different. They have -- sorry,
I have a hard time reading this. When you get in -- there’s
something different, as far as with the header card art-
work. There’s something different with the fact that it’s a
glass bottle versus a plastic bottle. There are several dif-
ferences in that.

And then the label itself, and then the actual word-
ing itself. And you can say, it doesn’t say -- if you had an
intent to copy, you would put the word “Jack Daniel’s” on
there. There’s no word “Jack Daniel’s” on the bottle at
all. It says, Bad Spaniels. There’s no embossed “Jack
Daniel’s” written on the bottle.

And there’s an intricate number -- like I said,
there’s an intricate number, 50 different differences which
are noted in this. And I can read them all if you wanted
to, but I don’t think the Judge really wants to go through
all of them.

Q. Thank you, Mr. Sacra. And with regard to, I think
this was demonstrative exhibit 10003, would you agree
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that there are similarities between the Bad Spaniels prod-
uct and other well-known whiskey and bourbon products,
other than Jack [68] Daniel’s?

A. Yes.

Q. And I am going to show you what’s been marked
as Exhibit 3, which was discussed during Mr. Gooder’s
testimony. This is the trademark registration for the bot-
tle shape. Are you aware of what International Class 33
goods are?

A, I believe International Class 33 is for alcoholic bev-
erages.

Q. Okay. Does VIP sell any alcoholic beverages?
A. We do not sell any alcoholic beverages.

Q. And with regard to Exhibit 3, you will look -- part
of the element being claimed is the Jack Daniel’s signa-
ture on the -- each of the four sides of the top of the bottle?

A. Yes, I see that.

Q. Does VIP include any signature of Jack Daniel’s or
anybody else --

A. No, we do not.

Q. -- on the Bad Spaniels product?

Let’s turn to one of the other factors that is rele-
vant in this case. The sales channels of the Silly Squeak-
ers products. Who does VIP sell the Bad Spaniels Silly
Squeakers parody dog toy to?

A. We sell to independent special -- I am sorry -- in-
dependent pet retailers. And then we sold it into
PetSmart, and then Petco as well, which would be a larger
box store.
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[75] [...] shipping and Amazon and Walmart. If you
look at Exhibit 271A it seems like, without a scientific re-
view of it, it looks like the bulk, the majority of your sales
are to pet specialty retailers?

A. Absolutely. I mean, Amazon and third-party seller
sites, it’s miniscule. You will see listings, but sales, I
mean, even using Boozin’ Gear as an example that we
keep talking about over and over and over.

Last time they purchased from us or any of our dis-
tributors was back, I believe, in 2016, like early 20 -- or
2015. So they have the listing up. I am not even sure you
can buy one.

Q. And is Boozin’ Gear one of -- is Boozin’ Gear a sig-
nificant retail customer?

A. They purchase 34 units.

Q. So out of the 55,000 units sold, Boozin’ Gear has
purchased 34 Bad Spaniels units?

A.  Right.

Q. Let’s switch gears a little bit, Mr. Sacra, and talk
about marketing channels for Bad Spaniels. With regards
to -- well, maybe I will ask these broader for VIP and then
we can narrow it down.

Does VIP do any social media advertising today?

A. We discontinued our social media advertising, only
because when you make durable dog toys, people like to
use the dog toys [76] inappropriately. So you would get
postings of just crazy stuff. So it was so much work to try
to control it, that we just discontinued it all.

Q. When was that?
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A. We discontinued probably 2014, ‘15, something like
that. It was quite a while ago.

Q. And so if there were ever any social media adver-
tising done for the Bad Spaniels, it would have been at the
very, very beginning, or none at all?

A. We don’t social advertise any of our products.
Q. And does VIP do any billboard marketing?
A. No.

Q. Does VIP advertise on television?

A. No.

Q

. What marketing does VIP do for the Bad Spaniels
product?

A. The only marketing that we do is our two trade
shows once a year. We have an email marketing campaign
where we email directly to our retailers, just basic infor-
mation. We don’t actually send any information about
products, we just say, hey, come check us out. We have
new items. And then we send catalogs twice a year to
their mailing address. So it’s nothing significant.

Q. Other than the fact that VIP has an Internet pres-
ence and Jack Daniel’s has an Internet presence, is there
any overlap, to your knowledge, between the marketing
channels that VIP uses [77] and the marketing channels
that Jack Daniel’s uses?

A. I don’t believe there are any.

Q. Let’s turn to the next Sleekeraft factor, proximity
of goods. What types of goods is the Jack Daniel’s black
label?

A. It is an aleoholic beverage.
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Q. And what type of good is the Bad Spaniels prod-
uct?

A. It is a squeaking dog toy.

Q. Are these similar kind of goods?

A. No.

Q. How are they different?

A. One is a dog toy that’s not regulated, and the other

one is aleohol, which is a regulated product.

Q. Is it your understanding that the sale of alcohol is
heavily regulated in the United States?

A. Heavily regulated.

Q. Is the sale of dog toys regulated in the United
States?

A. No, it is not. There are no regulations for dog toys
of any kind.
Q. So even when you think of Consumer Product

Safety Commission or the Food and Drug Association --
or Administration, with regard to human products, no
regulations?

A. The Product Safety Commission, the CPSIA or --
they have regulations for children, which we have adopted
as our measures for safety in dog toys, because we know
that there’s a -- dog toys sit on the floor and children’s toys
sit on the floor. So[....]

* * *
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[86]
PROCEEDINGS
(Proceedings resume at 1:30 p.m.)
THE COURT: Thank you.
Please be seated.

Okay. You may now continue -- and welcome back.
We're glad you're with us, Ms. Sacra. Thank you very
much. We're ready to go.

Go right ahead.
MR. BRAY: Thank you, Your Honor.

(STEPHEN SACRA, Plaintiff’s witness, resumes the
witness stand.)

DIRECT EXAMINATION (continued)

BY MR. BRAY:

Q. Mr. Sacra, I told you before the lunch break we're
in the homestretch.

You -- you testified before lunch that when you ob-
served consumers at trade shows purchasing or looking to
purchase the Silly Squeaker products, you observed them
exhibiting that they thought the products were funny.

Do you recall that testimony?
A. Yes.

Q. Have you ever observed a consumer at one of the
trade shows or when you walked the stores exhibiting be-
havior that would indicate to you they felt disgusted?

A. I have not.

Q. As the -- I understand you are a jack of all trades
because [87] you are a small business, but would you say
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one of the things that -- one of the roles you perform for
VIP is to be their brand manager?

A. Absolutely.

Q. Okay. As brand manager, would you market a
product that consumers that purchase your products
thought was disgusting?

A. I would not.

Q. Have you ever received any feedback from any
consumers that any of the Silly Squeaker products were
disgusting?

A, I have not.

Q. Mr. Gooder testified yesterday morning about the
initial demand letter that Rachel Andrews, special coun-
sel for Jack Daniel’s, sent to VIP Products.

Do you recall that testimony?
A. I do recall.

MR. BRAY: And, Your Honor, I'll state that it’s
Exhibit 87 that’s in evidence.

Oops. Why did that....

If you could do the lights half, Lisa.
COURTROOM DEPUTY: Sure.
Do you have the original exhibit?

MR. BRAY: I got it out already before lunch.
I'm sorry.

COURTROOM DEPUTY: Okay.

* * *

[102] [...] process earlier for us to view on the monitor
over there.
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Q. You don’t have any disagreement with the recount-
ing of the process that -- that I engaged in there. That
was an accurate depiction of how it was designed; correct?

A. Other than the use of the word “secret code,” you
are correct.

Q. Right. And that was meant in jest.

But you called her and just said the words “Bad-
Spaniels,” you figure it out, Elle; something to that effect.
Correct?

A. Something to that effect, but not -- not that.

Q. And that was your -- well, how -- how were your
instructions different?

A. Well, T -- I call Elle, and she’ll pick up the phone,
and she’s, like, what do you got? I'm, like, I got something
for you. And she’ll go okay, what is it? And I go, Bad
Spaniels. And she’s, like, okay, I got it. And then I'm, all
right, I'm going back to dinner, talk to you later. Click.
That's it.

Q. And the next thing you saw was this sketch that
she sent?

A. Yeah, she gets to it in a couple days.

Q. Okay. And you made some comments about the
sketch to her and -- and refined it to a place that you were
happy; correct?

A. No. The next step, as you pointed out on your slide,
I told her, mock it up. Our conversations are pretty short.
She’ll send something over. If I see something that really

[....]
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[120] Q. Those two -- do you want to remind us of the
two cases?

A. I think it was -- all right. So Heini Sniff'n reached
out to us, and then they reached out to us a second time
years later. It was, like, two years later. Pabst Blue Rib-
bon reached out to us, and Kendall Jackson reached out
to us. And I'd have to look to see if I -- if there was an-
other. But I --

Q. Fair enough. That’s fine. Three is fine.
A. Yeah.
Q. Kendall Jackson. What was the problem?

A. They just looked at it and said, hey, this -- we think
this looks -- the imagery is drawing up the recognition of
our bottle, and we think there might be an issue there, and
we’d like to discuss it.

Q. What bottle; is it a wine product?

A. It’s a --it’s a bottle that looks like a wine bottle, just
a generic wine bottle, and it says, Kennell-Relax'n, and it
has a dog sitting, I believe, on a leaf.

Q. Okay. And Heini Sniff'n, we know about. What
about about Pabst Blue Ribbon; what was the product at
issue there?

A. It says Blue Cats Trippin, and it has two cats on
the front of it with, like, crazy-looking eyes, like they’'ve
been eating catnip, and they’re just kind of like crazy-
looking. That’s it.

Q. Now, you said that in your response letters to them
you cited two cases.
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[139] A. I -- if this toy was in someone’s household
and there was a family there, parent’s discretion, it could
possibly be played with, correct.

And that doesn’t concern you --

That doesn’t concern me.

-- the exposure of children to this product?
It does not.

And you heard testimony from the Jack Daniel’s
executlves about their policies with respect to marketing
to underage children. Do you understand their concern
about this being exposed to children, the toy that you've
put together that --

A. I understand concern, but I feel that they kind of
pretend to be one way, but then become off another way
because a child can eat Jack Daniel’s family meats and sit
down do great ol’ Jack Daniel’s, you know, meat dinner,
and you're not exposing it? You're asking me the same
thing, but they're doing the same thing. How is that dif-
ferent?

Ooropre

Q. And we've heard some testimony, Your Honor and
sir, about your message that this product is sending. And
I -- T’ll -- at least one of my notes, and in your deposition,
you said that the message of the Bad Spaniels toy is that
the business and product images of Jack Daniel’s need not
always be taken seriously.

Is that the message?
A. That’s correct.

[140] Q. You're not commenting in any way on Jack
Daniel’s business practices; correct?
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A. I'm making a comment, and that comment is that
you're being bombarded with advertisement all the time.
And I'm taking that information and juxtaposing it away,
that people can look at it and laugh and say, hey, you know
what, we shouldn’t take ourselves so seriously, especially
these companies who are taking themselves so seriously.

Q. Well, that’s a general message; right? Is that spe-
cific to Jack Daniel’s, or is it a general message?

A. It’s specific to Jack Daniel’s and all the parodies
that we do.

Q. You think they take themselves too seriously?

A. You've watched all the testimony. I mean, every-
body up here is, like, I can’t find anything funny about
this. And do you find any of these funny? No, I have not
-- not one of the Silly Squeakers is funny. But yet contra-
dictory to that, when you look at our Amazon reviews: Hi-
larious, funny, this is the funniest toy we've ever had, peo-
ple are putting it with the dogs at their dog’s 21st birth-
day. I mean, I kind of disagree.

Q. You say you’re not commenting in any way on Jack
Daniel’s business practices; correct?

A. If business practices involves advertising and hav-
ing consumer influence over another person, that would
be making a comment about the fact that you're advertis-
ing to people and [141] taking it very seriously. And we're
putting it in such a way that we want you to look at it in a
humorous way and juxtaposing it.

Q. And you’re not commenting at all on the quality of
the Jack Daniel’s whiskey here with your product?

A. The quality?
Q. Correct.
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A. Quality is something that -- I mean -- I -- I guess
I'm trying to understand. Are you -- are you asking if I'm
making a negative comment towards the quality?

Q. Correct.

A. I am not making a negative comment --

Q. Any comment, negative or positive?

A. But I'm making a comment about Jack Daniel’s,
yes.

Q. But you're not commenting about the way they
market their products.

A. I am commenting about the way they market their
products.

Q. Or anything else to do with their actual business?
A. That is their business, is marketing products.

MR. HARVEY: Could we look at page 220
from the deposition of the witness, please.

And starting about halfway down the page.
BY MR. HARVEY:

Q. Here is your testimony, sir. Are you changing your
testimony now?

[142] A. If that was my testimony, then that’s my
testimony.

THE COURT: You should read the question
and answer and see if he agrees with that now or not.
That’s the way it’s done, rather than him just looking at it.

BY MR. HARVEY:
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Q. Do you -- my question is: In the Bad Spaniels toy,
are you commenting in any way on Jack Daniel’s business
practices?

Answer: No, absolutely not.

Or the quality of their whiskey?
Absolutely not.

Are you changing your testimony now?

A. (Reading) The business practices of advertising
and promoting to people?

THE COURT: Well, excuse me. That’s the
next question.

MR. HARVEY: Correct.
THE COURT: Correct?
MR. HARVEY: Yes.

THE WITNESS: Correct.

THE COURT: And that’s your answer given
there.

BY MR. HARVEY:
Q. And now you’re saying you are making a comment.

A. I'm making a comment to Jack Daniel’s about the
product, yes.

Q. And you were asked: Or anything else that has to
do with [143] their actual business?

Answer: Absolutely not.

And knew you're making a comment. Not when
your deposition was taken, but now here in court, you're
making a comment; is that right?
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A. Our product as a parody is making a comment
about the Jack Daniel’s product. So -- I mean, those are
my answers.

Q. On page -- sorry.

If you could look at Exhibit 169. A copy of Boozin’
Gear website pages.

We've looked at these pages earlier in the case. I
know you saw them, Mr. Sacra. I don’t mean to prolong
the agony, but --

A. That’s all right.

Q. The concern here is we have Jack Daniel’s author-
ized licensed merchandise. And as you see here, we have
references to Jack Daniel’s licensed merchandise. If we
go then to the last page -- well, here we go. We see the --
your product being sold on the same page online as li-
censed Jack Daniel’s merchandise. You're aware of that?

A. I can see it in front of me.

Q. And you have no concern about the nature of that
being misleading?

A. I don’t control that website, nor the practices of

that website. I don’t control how their search engines or

% % %

[171] [...] buy one or two.

Q. Okay. There were -- there was a portion of your
deposition transcript that was displayed regarding ques-
tions about commenting on Jack Daniel’s. When you were
deposed, did you interpret those questions as being di-
rected, or are you negatively commenting on Jack Dan-
iel’s?

A. I'm sorry. Could you repeat the question?
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Q. When you were deposed, did you interpret coun-
sel’s questions to mean, are you negatively commenting
on Jack Daniel’s?

A. Yes.

Q. And is it your intention to negatively comment on
the Jack Daniel’s brand?

A. I would not want to negatively comment on the

Jack Daniel’s brand, or any brand, for that matter, that
we parody.

Q. And again, just to refresh, what comment are you
trying to make across the Silly Squeakers line, including
Bad Spaniels?

A. Our intent -- I'm sorry, could you -- repeat the
question.
Q. What comment are you intending to make with the

entire Silly Squeakers line, including the Bad Spaniels?

A. That there should be fun in this world, and that we
should have an opportunity to laugh at ourselves and
laugh at the things around us. It’s just to have humor at
the end of the day, just like when the judge gives us trivia
questions.

Q. And do you also intend the message that large,
well-known [172] brands shouldn’t take themselves so se-
riously?

A. Absolutely.

Q. Okay. I'm going to put up on the screen Exhibit
174, which is in evidence. It’s actually my copy of 174.

May I approach, Your Honor?
THE COURT: You may.
MR. BRAY: Thank you.
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BY MR. BRAY:
Q. I'm going to focus on a number of the reviews.

Do you recognize Exhibit 174 in evidence as re-
views that the Bad Spaniels toy has received on Amazon?

A. Yes, I do.

Q. First I'd like you to identify for the Court how the
-- how they, on Amazon, the bottle -- what source is listed
for the bottle?

A. Silly Squeakers liquor bottle, Bad Spaniels by Silly
Squeakers.

Q. Okay. And with regard to the consumer comment
that Mr. Harvey pointed out, did that consumer indicate
she found the product hilarious?

A. Absolutely.
Q. And that she loves the Silly Squeakers toy?
A. Yes.

Q. Another comment at the bottom: Perfect for my
dog’s 21st birthday.
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* * *

[7] MR. BRAY: I just wanted to make sure I gave
counsel and the Court the courtesy of --

THE COURT: And I appreciate that. Thank
yOu.

MR. BRAY: And I will try to read slower:

Question: Is one of the things that you find fo-
cus groups useful at Brown Forman is to determine
whether consumers are likely to have a positive emotional
reaction to a planned product or extension as opposed to
maybe some sort of negative reaction?

Answer: Yes. And purchase intent.

Question: Okay. And again, that feedback that
you get in focus groups, positive versus negative, emo-
tional reactions to proposed products, is that, from your
perspective as the director of global design, useful to
Brown Forman?

Answer: Yes.
THE COURT: Okay.
MR. BRAY: That’s the extent of Mr. Hun-

gerford’s deposition we’ll read.
THE COURT: Thank you.

Mr. Harvey, do you have anything else to read
from that deposition or --

MR. HARVEY: No, Your Honor. Thank you.
THE COURT: Okay. Thank you.

Okay. Bring your next witness up, please.

MR. FERRUCCI: Good morning, Your Honor.
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[&8] VIP calls Bruce G. Silverman.
THE COURT: Thank you.

THE WITNESS: Bruce G. Silverman, S-I-L-V-
E-R-M-A-N.

(BRUCE G. SILVERMAN, plaintiff’s witness, is sworn.)
DIRECT EXAMINATION
BY MR. FERRUCCI:

Q. Good morning, Mr. Silverman.

A. Good morning.

Q. Can you please state your name for the Court.

A. Bruce G. Silverman.

Q. And Mr. Silverman, what is it that you do for a liv-
ing?

A. I am an advertising, marketing, and branding con-

sultant. I work with companies in the U.S,, in the UK, in
China, both companies that manufacture or produce
goods and services, and advertising and public relations
agencies.

Q. And where do you currently work?

A. I work for a company I own called Silverman Con-
sulting, LLC. It’s in Los Angeles.

Q. And how long have you been in the world of adver-
tising?

A. I have now been in the world of advertising nearly

half a century.
Q. Fifty years?
A. It’s a long time. Fifty years.
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Q. And Mr. Silverman, could you explain your back-
ground for the Court?

9] A. Sure. I grew up in New York City. I at-
tended New York City public school system. I graduated
from a college called Adelphi University, which is in the
suburbs of New York. I went to law school at Albany Law
School in Albany, New York, and I was only there for a
year. I--Ilike toread, and I used to go to used bookstores
a lot, and I came across a book about advertising called
Confessions of an Advertising Man. And I thought that
would be a fun read because of the word “confessions.”
And it turned out to be anything but. But for me it was an
epiphany. It just hit me. I needed to be in that business,
and I really wanted to work for the guy who wrote the
book. His name was David Ogilvy.

THE COURT: What was the name?

THE WITNESS: David -- the book is Confes-
sions of Advertising Man, and the author was David
Ogilvy, O-G-I-L-V-Y.

THE COURT: Okay. Thank you.

THE WITNESS: And I went to work for him.
And so during spring break, I went to the offices of what
was then Ogilvy Benson & Mather — that's M-A-T-H-E-R
-- and I didn’t have the résumé to -- because I hadn’t done
anything. I went to the personnel department and I spoke
to the receptionist, and I think she took pity on me be-
cause I told her I was there because I read this book. But
she actually had somebody interview me, and they offered
me a job for the summer as a mail boy. And I stayed at
Ogilvy & Mather [10] for the next 13 years. I did get out
of the mailroom.
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BY MR. FERRUCCI:
Q. And where did you go next?

A. I became a junior copywriter. Originally I think
my first assignments were on the industrial parts of the
Shell Oil Company account. I wrote ads about different
kinds of lubricating oils and chemicals and things like
that.

And I must have done okay on that because they
gave me a chance to work on a consumer product, albeit a
very unimportant one, because that’s what you do in the
ad business with junior people. And the unimportant one
was the American Express card. In those days, very, very
few people had credit cards. And -- but the CEO of Amer-
ican Express had just bought an IBM 360. They were go-
ing to be able to process credit cards quickly. And he de-
cided he wanted to do a television commercial, and so I
had a chance of doing a television commercial. And we
came, my partner and I, the art director partner and I
came up with a idea, we showed it to our supervisor, and
went to the next supervisor, and we got to present it to the
client, and we got to make it. And it won every award that
you could win in the advertising business that year. And
that sort of set me on a good track.

Q. And that was the Don’t Leave Home Without It
campaign?

A. Actually it was the predecessor of Don’t Leave
Home Without It. I did that too, because I worked on
American Express for [11] about 10 years. Don’t Leave
Home Without It was an outgrowth of a campaign called
Do You Know Me, which featured people who should be
viewed as important, but maybe weren’t. The first com-
mercial featured William E. Miller, who had run as vice
president -- for vice president with Barry Goldwater for
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Arizona. Miller was from upstate New York. And at the
end of the commercial, he held up the card and he said:
With this, they treat me as though I'd won. And that com-
mercial led to 100 more Do You Know Me commercials
that were enormously successful for American Express.

So I worked on American Express, I created the
Great American Chocolate Bar campaign for Hershey’s,
and the Hershey’s jingle. I have a musical background, so
I can write jingles, as well. I created the Best Engineered
Car in the World campaign for America -- for Mercedes
Benz, and a variation of that is still running. Their theme
line now is The Best Or Nothing.

So that led to me being promoted from junior cop-
ywriter to copywriter to associate creative director. And
then O&M shipped me off to London for a year, where I
got involved in the Shell account. Shell is an Anglo-Dutch
company. And I was appointed worldwide creative direc-
tor on the Shell account. At that time, I think the world
was smaller than it is today. I know we were handling the
account in about 35 or 40 countries. And that -- that was
wonderful. I loved [12] that. Except then they said, well,
you know, 50 percent of the billing is in the U.S., so you
have to come back to the U.S., specifically to our Houston
office. So that was, to me, a bad joke.

But I then spent three years of my life in Houston,
which worked out very well. And then I got transferred
to Los Angeles, which was O&M’s second largest office in
the U.S., as -- I was creative director. I was also general
manager. Our largest account there was Mattel. I con-
tinued working on American Express. I kept my hand in
on Shell. Some of the other accounts we handled out
there, Universal movies, things like that.
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And then they sent me back to New York, and I
guess I made it to the top. I was named executive creative
director of O&M New York, at that time was the fifth larg-
est agency in the world. We were probably number four
or five in the U.S. There were about 800 people there, 200
of whom reported to me. Our biggest accounts were
American Express, the General Foods Company, Max-
well House, and products like that; Lever Brothers, Dove
soap, and products like that; TWA airlines; Hershey was
still there, Nabisco was there, Panasonic. And I was in
charge of all of that. And it was a great job, probably the
best job I ever had.

Q. So you had -- so you had 13 years at Ogilvy &
Mather?

A, Correct.

[13] Q. And you went from mailroom to creative --
executive creative director.

A. Yeah. And then I was also on the board of direc-
tors. O&M was a public company.

Q. What did you do after that?

A. I was -- an agency called Bozell & Jacobs made me
an offer I couldn’t refuse. That does happen, I guess, in
all businesses, but it’s pretty common in the ad business.
And they recruited me to be executive creative director.

It was kind of an odd agency. They split the agency
north and south. Most agencies do it east and west. So I
was in charge of their offices in Dallas, Atlanta, Houston,
Phoenix, and Los Angeles. And when I got there, our ac-
counts were Greyhound lines -- Greyhound was based
here in Phoenix at that time. Let’s see. Minolta cameras,
Zale Corporation, Quaker Oats, that kind of stuff.
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But the real reason that they wanted to get me was
that I had a pretty strong background in travel advertis-
ing because of American -- excuse me -- because of TWA
and American Express, and a number of other travel ac-
counts. And they were trying to get the American Air-
lines account, which had recently moved to Dallas from
New York.

And we had the opportunity to pitch American.
And I met with the chairman of American, Bob Crandall,
and he made me a challenge -- I like challenges -- and the
challenge was -- [14] I’ll never forget these words: We fly
the same airplanes from the same airports to the same
airports, we serve the same food, and we show the same
movies as our competitors. Come up with a way that a
passenger will wait 20 or 30 minutes for our flight instead
of taking United or TWA or Delta or Braniff, and you'll
get the account.

And I left the room, and I knew the answer was not
going to be an advertising answer. It wasn’t going to be
as simple as a clever slogan or a clever jingle, though I
wrote a pretty good jingle for American ultimately. It had
to be bigger than that. My mother had collected green
stamps, and I said, boy, if we could do something like
green stamps, it would be great. Maybe that would do it.
And it hit me that if we could track American’s passengers
by miles and make each mile a point, and that you collect
enough points you get free trips, that would be a big win.
Nobody had ever done that before. It probably would not
have been legal during the period that airlines were regu-
lated, but this was well after deregulation.

And I called Crandall, and I asked if he could con-
nect me with their head of -- their computer system, Sa-
ber. And I asked him if this was possible, and he said,
well, we really already do it. And the next thing I knew, I
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came up with a name, it was called Advantage AA. It was
the first airline frequent flyer program, and it led to many
other loyalty programs. I -- I get points because I like a
particular [15] steakhouse today. And that got us the
American Airlines account. We subsequently won Ar-
mour, which was also owned by Greyhound, we won AVIS.
I actually did a house ad that said we have American, Ar-
mour, and AVIS, and now it’s time to work on the Bs. And
I was there for three years.

Q. And what did you do after -- that was with Bozell.
What did you do --

A. I probably would have stayed there the rest of my
career. It was a good agency, and we had wonderful cli-
ents. But my wife hated Dallas, and I love my wife. So,
you know, at that point, I knew a lot of people in the busi-
ness. I was on the board of directors in the American As-
sociation of Advertising Agencies, I was well connected,
and I worked out a deal with an agency called BBDO, and
they just go by those letters. And I became head of their
western operations. We had offices in Los Angeles and
San Francisco and Denver and Honolulu, and I was in
charge of all of those based in Los Angeles. We had some
pretty good accounts. We had Apple Computer, I did a lot
of work on Pepsi, I did the campaign. I did one of the cam-
paigns that involved Michael Jackson; unfortunately, it
was the one where we burned his head in a big fire. And
I was at Bozell -- excuse me -- BBDO for about three
years.

Q. Were you on the set when Michael Jackson had his
hair caught on fire?

A. I was on the set. I was horrified. We had paid the
[16] Jacksons $10 million, but I was also thinking, we may



304

have just destroyed the career of the most important fig-
ure in pop music. But he was fine. At the end, he was fine.
He -- there happened to be very good hospitals in the L.A.
area, and good burn units.

Q. And so what did you do after BBDO?

A. I kind of caught the entrepreneurial bug. To that
point in my career, I had worked for big agencies. I had
done well with them. I had senior positions and I was very
well compensated. But I really got the urge to try to build
something, and I kind of -- I knew not real well a couple of
fellows who owned an agency called Asher/Gould, A-S-H-
E-R, G-O-U-L-D. And they offered to give me a third of
the agency and make me president, and make me execu-
tive -- and be creative head. I didn’t realize they were also
offering me the chance to make the coffee every morning
and lock the door every night. But I joined them, and 1
was there for the next 11 years. When I started, the
agency was billing $12 million. When we sold it 11 years
later, we were doing 155 million. Our clients included Su-
zuki cars, Pizza Hut, Baskin-Robbins Ice Cream, the Cal-
ifornia Department of Health Services’ tobacco use pre-
vention campaign, which was the campaign I cared most
about, to be truthful. We were very successful, and the
strategies we created have been successfully used all over
the world and were emulated. So we had lots and lots of
different kinds of [17] aceounts, and we were really very
successful. And sold the agency to New York Stock Ex-
change listed, communications holding company called In-
terpublic. And, you know, as is typical in these kind of
deals, it was an earn-out, so I had a three-year contract to
be committed to continue to work for Interpublic.

They sort of surprised me. About six months after
the deal, they asked me to take over a company called
Western International Media that they had purchased
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about six months before they bought us. And it was
America’s largest advertising media planning and buying
agency. At that time, it did nine or $10 billion a year in
business. Its largest client was the Walt Disney Com-
pany. It also had the Home Depot and the United States
Navy, and they had big accounts, small accounts. And
they were just bleeding money. They -- they were not
making money. They were losing money at an -- an alarm-
ing clip. My agency had been very profitable, and West-
ern was based in Los Angeles. So Interpublic figured
maybe I could figure it out. And I went there, and I ended
up staying for six years, stayed well beyond my contract
-- original contract period. And it was a little bit different
for me because the focus there was on the media planning
side, the strategy side, as opposed to the creative side,
which actually for me I found fascinating. Was learning a
lot of new things. And I like to learn things.

(18] Q. So during the course of this week, Mr. Sil-
verman, we've discussed both Southwest chili and Mid-
west chili. You had an opportunity to work on the Pace
Picante?

A. I did. And I had the Pace account because I got it
when it was a tiny account. It was a family-owned busi-
ness in San Antonio, and they wanted to get into super-
markets. And to do that, they needed to advertise, do con-
sumer advertising. And I wrote this commercial for Pace
that involved a group of cowboys at a chuck wagon, and
the cook at the chuck wagon is using -- he wasn’t using
Pace. And the -- one of the cowboys picks up the bottle
and says: This stuff is made in New York City. And all
the cowboys, they’re not happy. And one cowboy says:
Get a rope. And that commercial ran, amazingly, for 15
years, the same commercial.



306

I -- T actually ran into the actor that played the lead
cowboy at the supermarket we go to, while it was still run-
ning, but probably 10 or 12 years after it was done. And I
said: I know you won’t remember me, but I was the guy
who wrote and did this Pace commercial. And he went,
oh, man you are paying for my kids’ college education, be-
cause of residuals. But that -- that commerecial all by itself
put Pace on the map, and it became by far the largest sell-
ing salsa, second only to Heinz in the condiment -- Heinz
Ketchup in the condiment business. And the family sold
the business, ironically, to the Campbell’s Soup Company,
which is in New [19] Jersey, or $1.1 billion. Pretty good
for them.

Q. So, Mr. Silverman, I think we’re up to Initiative
Partners?
A. Yes.

Q. What did you do next?

A. Well, after Initiative, I actually thought I retired.
That was my plan. We had done well on the sale, and my
wife was one of only two female general managers of radio
stations in the Los Angeles market. There was 75 sta-
tions, so she must have been pretty good at her job. And
we had done well. And so I -- I was interested in teaching.
I thought maybe I’d write a book or two. We wanted to
travel a lot.

And in fact, we were on a flight to Seattle to visit
my -- my nephew, who is also my Godson, who is a Deputy
Attorney General up there, and I ran into an old friend
named Tracy Wong on the plane. He owned an agency
with the strange name Wong Doody. And it had been very
successful as a creative agency, but it really got mauled
when the dot com bubble exploded in the early 2000s. And
by the time I got off the plane, I was president of Wong
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Doody. And -- but my job, really, was to try to fix it. And
we did that. They already had some really good accounts.
They had Alaska Airlines, they had Nordstrom, they had
T-Mobile. But we went out on -- we got a lot of new busi-
ness, and new business in the advertising business can
heal a lot of things. We picked up really important assign-
ments from Coca-Cola, from Sony, from MGM. We [20]
got the Los Angeles Dodgers baseball team. You may
have heard of them. I think they're going to play your
team starting this week.

THE COURT: I believe so.

THE WITNESS: Last night’s game was amaz-
ing.

And so, you know, once the agency was stable, I
decided to go back to retirement. And then former clients
started calling me and asking if I could assist them in
some way or other. And I realized that I really loved the
business. I didn’t love running a big company. I think
there’s a point at which you reach a point where you're not
doing what you love, you're doing what you have to do.
You end up dealing with lawyers. I want to deal with peo-
ple who make commercials. And accountants. And all of
that kind of technical stuff.

So I went back to doing what I think I do real well,
and that’s branding and advertising, et cetera, providing
advice and counsel, and sometimes -- and I still create ads.
I have -- one of my largest clients is a healthcare system
in Pennsylvania, and I'm their ad agency. And they're big.
They have 35,000 employees. They operate 10 hospitals.

BY MR. FERRUCCI:

Q. And now you deal with lawyers for a different rea-
sons.
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A. Excuse me?
Q. Now you deal with lawyers for a different reason.
A. Now I deal with lawyers for a different reason. I

-- the [21] first time I was ever asked to be an expert wit-
ness, I didn’t even know what it was. But it was explained
to me, and I found it interesting, so I do that from time to
time, as well.

Q. So Mr. Silverman, earlier you said you had an in-
terest in teaching. Did you -- have you held any academic
positions?

A. Yes. Itaught for a couple of semesters, two semes-
ters -- maybe three -- in the late 1970s at Pepperdine Uni-
versity. I taught advertising, introduction to advertising.
And T also taught a number of quarters at UCLA exten-
sion, which is basically an adult education program. It’s
the largest one in the world. And again, I taught courses
related to advertising.

But I've also been a guest lecturer at many univer-
sities across the United States, and even outside the U.S.,
including both Arizona State and the University of Ari-
zona, and Thunderbird here in Phoenix. I always teach
what the instructor asks me to teach, so it might be an
emphasis on creative, it might be an emphasis on strategy,
it might be an emphasis on branding or media. But the
main reason I do it is because I really like interacting with
the students, and I also think that it’s very important for
people studying advertising to get a real world perspec-
tive, because try as they might, academics are not operat-
ing in the real world. They don’t have access to the kind
of information that people who really do advertising for a
living have.

Q. Well, Mr. Silverman, you've worked at both the
real world [....]
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* * *

[33] Dr. Simonson testified are caused by the Bad
Spaniels product.

Do you see that?
A. I do.

Q. Now, in your rebuttal report, you're not taking is-
sues with Dr. Simonson’s use of the associative memory
network; correct?

That’s correct.

A

Q. What are you taking issue with?
A He makes an assumption.

Q

What is that assumption?

A. His assumption is that consumers would become
disgusted if they were -- if they were -- if they actually
looked at one of these bottles of the toy -- actually, it’s a
toy, I shouldn’t call it a bottle -- if they saw Bad Spaniels,
that that Bad Spaniels, the labeling on it, would elicit feel-
ings of disgust. And that leads to everything he then says
about how it affects Jack Daniel’s.

The -- he’s, in my opinion, he’s making this incred-
ible leap that it would elicit feelings of disgust. It’s just
his opinion. I -- I didn’t see anything in his report that
demonstrated there was any empirical evidence that that
would happen. That’s just one man’s opinion.

Q. So I take it you do not agree with Dr. Simonson’s
opinion that the Bad Spaniels product would tarnish the
Jack Daniel’s brand?

A. No, I do not believe that.

[34] Q. And just to make this clear, Mr. Silverman,
why do you not agree?
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A. Well, I'm going to go back to my experience. Num-
ber one, I have never known consumers to buy products
that disgust them. They just don’t do that. I’'m sure there
are products out there that might do that, but I have not
encountered any personally. I’'ve worked on hundreds of
-- hundreds and hundreds of products. In my CV, there
are page after page listed of -- in the accounts and brands
that I've done advertising for. I've never seenit. And I've
worked on products, pet products that we've discussed.
And during the course of working on these pet product
accounts, I interviewed -- either -- either I've looked at
qualitative research, quantitative research. The thing I
learned most is that when it comes to dogs, people love
their dogs. I've had dogs all my life, and so that’s personal
experience. But from a business standpoint, people love
their pets. Dogs, especially. Frequently they're treated
like children. And you don’t buy things for your dog that
disgust you. You just don’t do that.

So I --Ilook at this, and it’s -- I think it’s -- person-
ally, I happen to think it’s funny, and -- but I don’t think it
would elicit feelings of disgust, based on my business ex-
perience, my professional experience. I just don’t believe
that would happen. I don’t believe people would buy that
product if it did. And therefore, if it doesn’t disgust [35]
people, how is it going to cast a negative shadow on Jack
Daniel’s? I don’t see how that could happen.

Q. So there’s been testimony in this case that 55,000
units of the Bad Spaniels products has been sold. I take
it your opinion would be that those 55,000 customers were
not disgusted by the Bad Spaniels product?

A. Yes, that would be my opinion.

Q. Mr. Silverman, I want to take a look at Dr. Simon-
son’s report.
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Your Honor, may I approach?
THE COURT: You may.

BY MR. FERRUCCI:

Q. Mr. Silverman, let’s turn to page 12 and look at
paragraph 31.

A. Yes, I'm there.

Q. Now, Dr. Simonson was asked on Monday to locate
in his report the studies he used to support his contention
that the Bad Spaniels toy would elicit disgust. What is he
really saying in this paragraph?

A. Well, as I look at this, the first sentence -- he writes
-- we're talking paragraph 317

Q. Yes.

A. (Reading) As a result, VIP’s product is likely to
bring Jack Daniel’s to mind.

And I don’t disagree with that. It certainly would,
I [36] think, would come to mind by people who are famil-
iar with Jack Daniel’s. And for people who aren’t familiar
with Jack Daniel’s, I don’t think it would.

Q. And that would be the second step in his associa-
tive memory network process?

A. Yeah, that’s my understanding of it.

But then he goes on: Furthermore, as explained
above, consumers who are exposed to VIP’s product add
another mental association. The new brand association is
negative, and that’s -- he’s speaking there of defecation.
And that leads to this whole idea of disgusting. But I don’t
see anything where he has any support that the conten-
tion that the product elicits disgust. If a product elicits
disgust, he may be right, but I see where -- how he comes
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to say that this product elicits disgust in anything other
than a personal opinion.

THE COURT: Just out of curiosity, he punc-
tuates that with a footnote.

THE WITNESS: Yes, sir.

THE COURT: So my question is, if he drew
from things punctuated in that footnote, is he not support-
ing his opinion, or did you -- did you read those articles?

THE WITNESS: Ididn’t read the articles. But
the footnote, Your Honor, is really important because
what he’s -- the footnote goes to the -- it’s -- the article he’s
citing, The Disgust Promotes Disposal Effect, which ap-
pears in feelings [37] and consumer decision-making, I
think in a magazine called Consumer Psychology.

But that doesn’t speak to the product. It doesn’t
speak to Jack Daniel’s -- to Bad Spaniels, it doesn’t --
there’s nothing -- I would presume there’s nothing in that
article, I would presume, about a dog toy named Jack
Daniel’s -- called Bad Spaniels -- excuse me -- that would
elicit disgust. It’s about the general conecept that you can
become disgusted.

But you have to have -- you have to have a reason
to become disgusted for that to work. So he -- there’s
nothing in that paragraph, anywhere else in his report
that I can see where he’s got real evidence that Bad Span-
iels disgusts people. I haven’t seen it, I don’t believe that
would happen, and I, at least, asked 19 people. That cer-
tainly wasn’t elicited with these people.

BY MR. FERRUCCI:

Q. Mr. Silverman, I think the judge’s point was really
well-taken.
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I think it’s your testimony that the sentence that
begins with the new brand association, that’s not foot-
noted. So the sentence that begins: The new brand asso-
ciation of dog’s No. 2 is negative. For many, it’s likely to
even be disgusting.

That’s not source; correct?
[38] A. That’s not source.

Q. In fact, the footnotes for the next sentence, the
sentence that starts: Prior research has shown that a feel-
ing of disgust leads consumers to avoid things that are as-
sociated in any way with that feeling.

And then that’s where we see the footnote; correct?

A. That’s correct. And that’s about that whole idea,
which I wouldn't necessarily disagree with, that if you're
-- if something disgusts you, you’re not likely to want to
purchase it. But there’s nothing here that points to any
empirical evidence about this specific product. He -- he
makes an assumption, and it’s his opinion. And I've stud-
ied his CV. He does not have experience, that I can see,
dealing with pet products, at least in any meaningful way.
So I don’t see how he gets there. I read his deposition. I
don’t know if he likes dogs.

MR. FERRUCCI: TI'm finished with the ELMO.
We can turn the lights back up.

Thank you.
BY MR. FERRUCCI:
Q. So Mr. Silverman, in the course of this trial, we've

talked about the idea of projectability and consumer re-
search studies. Can you refresh our recollection of what
projectability is?
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A. Yes. In survey research, quantitative survey re-
search, you use the statistical -- what -- reliability is a syn-
onym for [....]

% % %

[40] [...]to be funny. I happen to do a lot of advertising
for toys. Iranthe Mattel toy account for many years. You
know -- you know, beauty is in the eyes of the beholder,
and so is humor.

Q. So Dr. Simonson’s central premise, or as you call it
in your report, his linchpin, that the Bad Spaniels dog toy
elicits disgust, you don’t share that opinion. How did you
arrive at your opinion?

A. Well, number one was my own experience. My ex-
perience -- professional experience dealing with products,
you know, pet products, people buying pets, et cetera.
And what -- and really what I -- my takeaway there is that
people love their pets, especially dogs. Dogs can be very
lovable. If you think about dogs, what they do all day;
they eat, they sleep, they poop. Every once in a while
they’ll lick you on the face and that makes everything else
worthwhile, and that’s a personal experience. But this is
what people tell us over and over and over. They love
their dogs.

When it comes to something like poop, if you're a
dog owner, you know, you can’t be disgusted by it because
you're picking up after your dog all day. One of the -- one
of the products that I did advertising for -- it was a very
small account -- they made the plastic bags that come in
rolls that you rip off the roll, you put it on your hand like
a glove, you pick up -- you pick up your dog’s stuff, you
unfurl it so it’s now in a bag, and you throw it away. I just
don’t think that [41] dog owners are easily disgusted by
funny references to poop.
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Q. And you --
A. And that’s based on my experience.

Now, the second part of it was, I just took the op-
portunity, while working on this case, I thought it would
be interesting to see how consumers, just a group of con-
sumers, would feel about this issue, very specifically about
this product, as it related to to Jack Daniel’s. So with your
permission, the clients’ permission, we conducted a series
of focus groups, four focus groups.

Q. Well, let’s talk about the focus groups that were
conducted here.

But before we do that, let’s talk first generally
about the types of consumer research that advertising
professionals conduct in the real world of advertising.

So first, please explain, remind us again, what do
advertisers want to know about consumer behavior?
What’s important to them?

A. Well, let’s -- the number one thing you want to
know is what’s important to them. What are they looking
for in a product or service? But you use research for a lot
of different purposes. People doing creative work, and
this could be everything from creating advertising to cre-
ating packaging, use -- they use research to see if there’s
any mistakes. Are you not communicating properly? Is
there confusion? Isthel....]

* * *

[45] [...] groups: I hired a company that specializes in
doing focus groups. It’s owned by a fellow named Jeff
Hirsch. He’s been doing focus groups his entire career.
In fact, I -- I believe he actually either worked for Jack --
for Brown Forman or conducted many focus groups for
Brown Forman over the years. Very experienced guy.
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He, in turn, hired a company called Schlesinger
Research, which is a global company that fields research,
including focus groups. They have a facility in Los Ange-
les where focus groups are held, and they do the recruit-
ing. So you give them the specs and they go out and get
the people.

So we recruited -- what we were after were either
dog owners who drank Jack Daniel’s, dog owners who
didn’t drink Jack Daniel’s -- we -- we wanted adults, and
we very specifically -- about the only limit we really put in
was we only -- we didn’t want more than 50 percent people
with Spanish surnames, simply because that would be,
you know, these days, in the U.S., the Latino population is
fairly significant. We didn’t want to go overboard on that,
especially in Los Angeles, which has a very large Latino
population.

Q. So you were attempting to test this idea that the
Bad Spaniels dog toy would elicit disgust. Why did you
not decide to do a more quantitative study?

A. Well, there are two reasons. The first, and to me
the most important reason, was if we could have done it, I
don’t think [46] we would have gotten the information we
were trying to get. You use -- I'm going to quote Ogilvy,
if you don’t mind. Ogilvy said: There are two ways to use
research. You can use it the way a drunk does. He leans
on a lamp post for support; a wise man uses a lamp post to
illuminate things. And I'm interested in illumination.

And what we wanted to learn was, did Bad Spaniels
elicit feelings of disgust. So that is what we wanted to do.
But that’s a feeling. It’s an emotional reaction. And in our
-- my opinion, the only way we could do that was actually
put the product in people’s hands where they could touch
it and feel it and squeak it and -- it’s very loud -- and look
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at the label for as long as they wanted, within reason. And
check it out. And we were interested in their feelings.
And people are going to verbalize that in different ways.
And they can elicit physically in different ways. And
that’s what we were interested in. You can’t do that in a
quantitative study. You can’t get 1200 people to do that.
You can’t put the toy in the hands of 1200 people afforda-
bly. I think recruiting would have been a nightmare.

And quantitative studies are really expensive, and
I don’t think, even if -- I mean, there was -- I don’t believe
it would have been effective -- an effective way to learn
what we were trying to learn, but it also would have been
prohibitively expensive.

* * *

[61] [...] of the ordinary about how this focus group was
conducted?

A. Conducted? No. I think the only -- as far as con-
ducted -- they ended up being shorter than we anticipated.
That was a little unusual. But there was a lot of clarity.
And we weren’t trying to find out enormous amounts of
information, you know, which sometimes happens in focus
groups. This one -- these turned out to be simple. We had
scheduled each one for an hour, knowing that they would
probably only last about 50 minutes. And, you know, as
the evening went on, group after group after group, each
one got shorter because we realized we didn’t want to
waste their time or our time.

Q. So you had -- you had 19 participants. What was
their reactions to the Bad Spaniels toy generally?

A. Generally positive. They -- I mean, I think if I was
just to use one word to describe it, they thought it was
funny.
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Q. And what was their reaction specifically to the dis-
gust issue?

A. They thought that was ludicrous.
Q. Any exceptions to the group?

A. No. And that -- I have to say this. You know, focus
groups are not projectable, but they’re directional. That’s
how marketing people refer to it. I don’t think in my
whole career I have ever seen a series of focus groups
where everybody had the same opinion. Everybody. And
it was unanimous here. It was -- nobody came away with
disgust. [562] Everybody throughout it was -- everybody
but one person thought it was funny. There was one fel-
low who just hated the squeak. It’s very loud. And this
guy, it really irritated him. He was in the group of non
dog owners, so this guy probably will never own a dog; if
he does, he’ll never own a squeaky toy.

Q. So you know, I think you answered this. Did any-
one share Dr. Simonson’s opinion that the Bad Spaniels
toy would elicit disgust or is disgusting?

A. No, sir. Not one.

Q. So you said earlier that one of the things that focus
groups allow is for the researcher to note the physical re-
actions of the participants.

Do you remember that?

A. Yes.

Q. And you were behind the one-way mirror at these
focus groups?

A. I was.

Q. And you observed their physical reactions?

A. I did.
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Q. And what were their physical reactions?

A. Well, you know, there were smiles, there were
nods. You know, the engagement with the toy, particu-
larly by dog owners, was marked. I mean, they -- they got
a kick -- I guess the best way to describe it -- I don’t think
this is maybe legal language, but it certainly works in my
business -- they really [53] engaged with it. They -- they
thought it was fun. We -- I don’t -- maybe it’s because Los
Angeles is such a big city, there were a number of dog
owners that had Chihuahuas, and they sort of complained
that it was too big -- it was just too big for their dogs. And
I -- T understand that. But they thought it was funny.
They -- I mean, literally, the physical looks were the kind
of looks that you hope for.

Now, I haven’t worked on many products that are
necessarily supposed to be funny, but what it reminded
me most of was when I was dealing with products, such as
toy products made by Mattel, and sometimes candy prod-
ucts, and things like that, which kind of elicit delight. And
that’s what was happening here.

Q. Did you note any physical reactions when the par-
ticipants -- when the participants were specifically asked
questions about the disgust question?

A. Yeah. They were shaking their head. I think they
frankly thought that -- that -- I mean, I think somebody
actually used the word “ludicrous.” They just shook their
heads. They just said no; you know, I mean, that’s silly.
You know -- I mean, you know, we’re grownups.

You know, there is such a thing as potty humor, but
it’s not going to disgust people, especially in the context of
a dog toy.

MR. FERRUCCI: Well, the Court wants us to be fin-
ished[....]



320

* * *

[69] [...]beverage in negative terms because of the way
it’s affected them. But very specifically, I -- I don’t know
about people. I don’t think people who buy Jack Daniel’s
think it’s disgusting.

Q. Now, I think you said one of your criticisms of Dr.
Simonson was that his evidence was not empirical, it was
simply just one man’s opinion.

That was your phrase; right?
A. Correct.

Q. Did you read any of the literature on which Dr. Si-
monson relied in his report? The Court mentioned one of
the footnotes. I think you said you hadn’t read the refer-
ences there. Did you read any of them?

A. No, I did not, because the references were not to
the product. They were to the associative concept. And,
you know, I'm not going to argue about that concept. The
issue is, is -- does -- does Bad Spaniels elicit feelings of
disgust that might be -- that might then cast a shadow on
Jack Daniel’s? Ididn’t seeit, based on my experience. We
did the focus groups. They clearly didn’t come away with
anything like that. And in my experience, one of the great
things about focus group research that makes it really
useful is that you're getting to the -- you're getting to
where people’s hearts are, where their feelings are, where
their thinking are. In my opinion, the people that took the
dog toy home -- not all of them did -- the [70] people who
took the dog toy home, they took it home and it certainly
didn’t affect their thinking about Jack Daniel’s in any way.
Not likely to happen, because they saw the joke.

Q. Well, that’s what they said. We saw the videos that
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A. That’s what they said. And you could also see the
way they felt.

Q. But you're not familiar with the science behind the
associative network model, are you?

A. Well, I wouldn’t say I'm not familiar with it be-
cause the chart -- the first chart that he showed, the one
before he added the notes about what he felt was disgust,
that’s very commonly used in my business, in the adver-
tising business -- not that one, the other one -- where, you
know, what you're trying to do is to come up with ways --
and you do it usually by asking questions of consumers,
how do they think and feel about a product? Here, he
didn’t ask anybody. He didn’t have any research at all
about this product.

Q. But you --

A. Zero. So everything he put on here is just his opin-
ion on how that would happen if this product elicited feel-
ings of disgust.

Q. So --

A. That, you know, it’s -- it’s a nice chart. But in my
opinion, it’s a chart that tells us nothing because it’s not
based on fact.
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	[48] A. Very few.  I have never actually designed the bottle shape.
	Q. Have you ever suggested a bottle shape or provided examples of bottle shapes for the Silly Squeaker line?
	A. No.
	Q. In describing the general process, you say typically starting with a call from Mr. Sacra with a name.  Is that the name of a brand of alcoholic beverage?
	A. No.  A name for the next bottle that we are going to design.
	Q. So in the case of the Bad Spaniels, that name is not just Jack Daniel’s?
	A. Correct.
	Q. In the general process has Mr. Sacra typically given you more than simply the name of the next product?
	A. Not usually, no.
	Q. And when you have gotten these calls, is that the event that causes you to start a production file for each toy?
	A. Yes.
	Q. Who typically decides on the shape of the bottle on which the label for each toy will appear?
	A. I’m not exactly sure who specifically picks that shape.
	A. It’s not me.
	Q. And when Mr. Sacra has called you with a name for a new product, in addition to designing the labels, are there other elements or graphic materials that you anticipate you will be required to design for that product?
	A. Yes.  The hanging card that usually affixes to the bottle itself or a retail store sell sheet and eventual catalog integration and photographs.
	Q. Let’s turn now to the Bad Spaniels Product.  When did the process of designing that product begin?
	A. Roughly two years ago.
	Q. What happened?
	A. I got a call.  I had a typical phone call from Steve.  He said, “Bad Spaniels.  You figure it out.”
	MR. LARKIN: I’m sorry.  Can you read that back?
	(Answer read.)
	Q. BY MR. LARKIN: Is that what you recall happened during that call?
	A. Yes.
	Q. What did you understand Mr. Sacra to mean by “You figure it out”?
	A. That’s typically his indication that I need to design something, a product for Bad Spaniels.
	[50]  Q. How long did that first Bad Spaniels call last?
	A. I can only guess, 10, 15 seconds.
	Q. It was that short?
	A. Yes.
	Q. A very short --
	A. Yes.
	Q. Did you take any notes?
	A. No.
	Q. I guess you really wouldn’t need to if it was that short.  Did you know what alcoholic beverage he was referencing from Bad Spaniels?
	A. It took me some time to figure it out, but, yes.
	Q. What was that?
	A. Jack Daniel’s.
	Q. How did you figure that out?
	A. Because it rhymes with Bad Spaniels.
	Q. Did he tell you anything else about what the label for the new Bad Spaniels product should look like during that first call?
	A. No.
	MR. LARKIN: Let’s mark as Exhibit 9 a two-page document consisting of a sketch and an e-mail.
	(Deposition Exhibit Number 9 was marked for 24 identification by the Reporter.)
	Q. BY MR. LARKIN: I see you grinning there, so do [….]
	[52]
	Q. Do you recall doing several thumbnail sketches for the Bad Spaniels, the ultimate Bad Spaniels sketch?
	A. I recall doing small sketches, but I don’t recall specifically what they look like.
	Q. Before you began work on the sketches, had you concluded that Bad Spaniels referenced Jack Daniel’s?
	A. Yes.
	Q. Did you do anything to research what the label for Jack Daniel’s whiskey looked like?
	A. Yes.
	Q. What did you do?
	A. Pulled it out of my liquor cabinet.
	Q. You read my mind.  Are you a consumer of Jack Daniel’s whiskey?
	A. Not often, but sometimes.
	Q. When did you first consume it?
	A. I think I snuck some from my dad’s cabinet when I was about 13.
	Q. After you reached legal drinking age, did you from time to time purchase the product?
	A. On occasion, yes.
	Q. Did you drink it in bars?
	A. Sometimes.
	Q. Did you keep a bottle at your house?
	[53] A. Yes.
	Q. Have you seen Jack Daniel’s television ads?
	A. I don’t recall any specifically.
	Q. Did you see any Jack Daniel’s print ads?
	A. Yes.
	Q. What do you recall seeing?
	A. The black and white label.
	Q. Do you work from your home, or do you have a separate office?
	A. I now have a separate office.
	Q. At the time when Mr. Sacra called on Bad Spaniels, were you working in your home?
	A. Yes.
	Q. You went to your liquor cabinet and retrieved a bottle of Jack Daniel’s whiskey?
	A. Yes.
	Q. Do you recall what size it was?
	A. (Indicating.)  Whatever that size is.  I’m not sure.
	Q. You are indicating --
	A. The medium-size bottle.
	Q. 750 milliliters?
	A. Sounds about right.
	Q. Did you recall from memory what the Jack Daniel’s label looked like when you went to retrieve the bottle?
	[54] A Yes.
	Q. What did you recall it looked like?
	A. The black and white label, sort of a cursive font for Tennessee, simple type.
	Q. Do you recall what the bottle looked like?
	A. Yes.
	Q. What did you recall?
	A. Sort of a square shape.
	Q. Before you retrieved the bottle from your liquor cabinet, did you recall some of the text that was on the label?
	A. Some, not all.
	Q. What do you recall recalling?
	A. That there was a number on it.
	Q. Do you remember what the number was?
	A. Not until I actually looked at the bottle.
	Q. Do you remember where the number was positioned on the bottle from your memory?
	A. I remember it was on the label on the neck.
	Q. Did you remember any of the other text on the bottle before you retrieved it?
	A. I can’t say for sure what I remember before I retrieved it.
	Q. After you retrieved it, what did you do next?
	A. I looked at it, examined it.
	[55] Q. Why did you do that?
	A. To get inspiration.
	Q. Did you then begin sketching what ultimately became the sketch in Exhibit 9?
	A. Yes.
	Q. Did you have the bottle in front of you when you did that?
	A. I believe it was on my desk.
	Q. Look at the sketch for a minute, please.  Who came up with the notation in the middle in the oval, “Do Old No. 2”?
	A. I did.
	Q. During your short call with Mr. Sacra, did he tell you anything about how the bottle should be humorous or what the theme of the bottle would be?
	A. He didn’t need to.
	Q. Why is that?
	A. Because we have done lots of funny bottles in the past.
	Q. Have all of the bottles that you have worked on for VIP had to do with urination or defecation or things of that sort?
	A. Not specifically urination or defecation.  Other various humorous elements of dog ownership.
	Q. Do you remember any that you created that did [56] reference dog poop or urination?
	A. Yes.
	Q. Which ones?
	A. Pissness comes to mind.
	Q. You might want to spell that for the reporter.
	A. P-i-s-s-n-e-s-s.
	Q. Any others that come to mind?
	A. Pawschitngo.
	Q. We will dispense with that so we don’t have to trouble your memory.  Is it your understanding that a theme of that sort was what Mr. Sacra wanted for Bad Spaniels?
	A. Not necessarily, no.
	Q. Is that what you thought you would design and show him?
	A. It just came out that way.
	Q. You are the one who decided to use Do Old No. 2?
	A. Yes.
	Q. What did “Old No. 2” refer to there?
	A. Going poop.
	Q. And why Old No. 2?
	A. I thought it was a fun play on Old No. 7 from the Jack Daniel’s bottle, to change it to Old No. 2 referring to the dog.
	Q. Why did you put “Do Old No. 2” in the sketch [57] inside an oval?
	A. Because I wanted it to be similar to the Jack Daniel’s bottle.
	Q. Is that one of the places where the Old No. 7 mark appears on the Jack Daniel’s bottle?
	A. Yes.
	Q. And the Old No. 7 mark appears within an oval in the Jack Daniel’s bottle, correct?
	A. Yes.
	Q. Farther down is the text “On Your Tennessee carpet.”  Do you see that?
	A. Yes.
	Q. You are the one who selected those words?
	A. Yes.
	Q. And what were they intended to mean?
	A. That, along with the Do Old No. 2, is intended to be your dog taking a poop on your nice lovely carpet.
	Q. Why did you use the word “Tennessee” there?
	A. Because we wanted it to be a parody of the Jack Daniel’s bottle, and “Tennessee” is a very prominent piece of that.
	Q. Do you recall that the word “Tennessee” appears on the Jack Daniel’s bottle in about the same place it appears on the sketch?
	A. Yes.
	[59] Q. Were there other sketches, what you referred to as thumbnails, that were done that you didn’t like as much as the one that you sent to Mr. Sacra?
	A. Not to say that I liked or disliked them.  Thumbnails are just sort of a composition, how things should be laid out, and they are not anything, no specific details.
	Q. So not as detailed as this sketch?
	A. Not at all.
	Q. And not as useful, I guess, in the process of creating the product?
	A. Correct.
	Q. When you completed the sketch as part of Exhibit 9, did you compare it to the Jack Daniel’s bottle that you said was sitting on your desk?
	A. I didn’t necessarily compare it.
	Q. Did you believe that basically replicated some elements of the bottle?
	* * *
	A. BY THE WITNESS: I believe that it had some decent similarities.
	* * *
	[65] Q. BY MR. LARKIN:  Ms. Phillips, do you recognize Exhibit 12?
	A. Yes.
	Q. What is this?
	A. It’s a second mock-up design of the Bad Spaniels label.
	Q. When in the process did you create the second mock-up?
	A. I think it was probably roughly around the same time as the first mock-up.  I tend to make things as I go.
	Q. The e-mail that’s the first page of Exhibit 12, it was sent at 3:47 on Tuesday, June 11th.  The e-mail that’s the first page of Exhibit 10 with the first mock-up was sent at 3:13 on that day.  Does that refresh your recollection -- did you create t...
	[66] A. Yes.
	Q. In your e-mail to Mr. Sacra you wrote, “Here’s one more version, just some different type treatment on ‘Bad Spaniels,’ maybe a bit closer to the JD label.”  What did you mean by “different type treatment”?
	A. Moving or taking the Bad Spaniels text out of the banner and just putting it directly on the black background.
	Q. Did you do that on your own initiative, or did you have any sort of conversation or contact with Mr. Sacra?
	A. I did that on my own.
	Q. Is that what made this different type treatment maybe a bit closer to the JD label?
	A. Yes.
	Q. In what respect was it maybe a bit closer to the JD label?
	A. Just in the way that the JD label does not have “Jack Daniel’s” inside the banner.  It’s on its own.
	Q. Did you go back and look at the bottle that you had pulled out of your liquor cabinet when you created the second mock-up?
	A. I believe --
	* * *
	A. BY THE WITNESS:  I believe I referenced it every [67] now and then throughout the process.
	Q. BY MR. LARKIN: Was it important to you as the designer on the project to be close to the Jack Daniel’s label?
	A. Yes.
	Q. Or as you said in your e-mail, closer than your previous one.  Was that important to you?
	A. Yes.
	Q. Why did you depict the words “Bad Spaniels” in your second mock-up in arched format?
	A. Because that’s the only way it would really fit underneath the dog and above the oval.
	Q. Do you remember that the mark “Jack Daniel’s” appears in arched format on the Jack Daniel’s whiskey label?
	A. I don’t recall at this moment.
	Q. Do you recall thinking about that at the time you created the second mock-up?
	A. I assume.
	* * *
	Q. BY MR. LARKIN:  Ms. Phillips, do you recognize what we have marked as Exhibit 13?
	[79] A. Yes.
	Q. That appears on the product where the cap would appear on an actual bottle holding liquid?
	A. Yes.
	Q. Does the cap on the Bad Spaniels product serve any function other than decoration?
	A. Does it serve any other function?
	Q. You can’t actually remove it or anything of that sort, can you?
	A. No.
	Q. How did you develop the neck art that appears at the bottom of the fourth page of Exhibit 15?
	A. I pulled elements from the label design and made them into the neck design.
	Q. And when you did that, did you go back and look at the Jack Daniel’s whiskey bottle that you had used originally?
	A. No.
	Q. Why did a neck design appear on the Bad Spaniels product?
	A. Steve requested it.
	Q. Did he tell you why he requested it?
	A. No.  He usually has me create the neck and the bottle cap design for the bottle product.
	* * *
	[117]
	* * *
	Q. BY MR. LARKIN:  Ms. Phillips, do you recognize Exhibit 42?
	A. Yes.
	Q. Do you recognize that to be a page from the 2014 VIP catalog?
	A. Yes.
	Q. Did you create Exhibit 42?
	A. Yes.
	Q. How did you do that?
	A. Photoshop magic.
	Q. What did you use -- strike that.
	Well, tell me what you did in using Photoshop.
	A. The background image of the bar is a stock photography image, and then I superimposed the Bad Spaniels bottles onto the top of the bar, and I also wiped out any recognizable brands that were displayed in the bar background.
	[118] Q. Is the stock image that you started with an image of an actual bar?
	A. I believe so, yes.
	Q. Do you have any information about where it is?
	A. No.
	Q. Or what restaurant or bar it’s in?
	A. No.
	Q. Some of the bottles and glasses appear in Exhibit 42 upside down.  Was that how they appeared in the stock image that you started with?
	A. Yes.
	Q. Do you know whether the stock image was a shot of an actual bar that someone could enter and buy a drink?
	A. I believe it was, yes.
	Q. Do you see on the left-hand side hanging upside down a bottle with an oval design, a white on black label and a black neck design?
	A. Yes.
	Q. Was that a Jack Daniel’s bottle in the original Photoshop stock photo -- I’m sorry -- the original stock photo?
	A. I actually don’t recall.
	Q. Why did you excise the brand names?
	A. Because that's the proper thing to do when you are not purchasing -- when you are purchasing royalty free [119] and you are going to be displaying it in a catalog with other products.  It’s a safer route so nobody can claim rights to it.
	Q. Did you do that with every bottle that’s shown on that bar?
	A. With every bottle that had recognizable text, I did, yes.
	Q. So looking at the bar as it appears in Exhibit 42, do you believe that no one can tell from viewing the products what they are?
	MR. BRAY: Objection, form, foundation.
	A. BY THE WITNESS:  I believe that while the bottle could still be recognizable to people, there are no actual names that could be read on them.
	Q. BY MR. LARKIN: Do you believe that the bottle hanging upside down with the oval and the white on black label could be recognized as a Jack Daniel's bottle, even though the mark has been removed?
	A. It could be.
	* * *
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	[57] A. Page 89?
	Q. Yeah.
	A. Okay.  It’s actually page 32, reference VIP00089.
	Q. It’s catalog page 32.  We probably ought to use that Exhibit number.  So it’s VIP 89 through -- well, is it correct that VIP 89 through VIP 93 showed the bottle toys that were available in 2014?
	A. Correct.
	Q. Is there a -- you consider each of the products shown in the bottle line to be humorous.  Is that correct?
	A. That is correct.
	Q. Is there something that’s -- is there some common humor to each of the products?  Or do they -- in your mind, are they funny for different reasons?
	MR. BRAY: Objection. Form.
	THE WITNESS: There is commonality across the entire product line.
	Q. BY MR. LARKIN: What is that?
	A. Well, and that would speak to the parody.  First of all, they’re all parody products.  And with the parody product, you realize that people, in their daily lives, take things, maybe, a little bit too seriously.  Companies take themselves a little b...
	And, further, you know, we created this line of Silly Squeaker dog toys to reflect things that people have in their everyday life; such as beer bottles, wine bottles, soda bottles, liquor bottles.  These are all things that people interact with every ...
	So we take these two elements and put them together.  But then as I was talking about earlier about the humanization of the animal, that’s been something that’s increased over time.
	If you remember back in the ’70s, we had dogs playing poker.   We had dogs playing pool.  You had all this.  And people, they found humor in those things.  And, I mean, it’s like a dog would never play pool, but it was funny to see.  Or the idea of a ...
	So we’re doing a play on a dog who doesn’t do a human habit; because a dog is not going to drink beer and you wouldn’t feed a dog beer; but with the humanization of the animal, what makes this product funny is you’re [59] getting your dog to do someth...
	And so you could have a product that’s just a beer bottle that says “beer” on it, but that doesn’t connect to the consumer.  Because the con- -- a person in their daily lives doesn’t sit there with a generic bottle that says “beer” on it and says, “Oh...
	And so by taking that imagery and putting it onto a product such as this, you’re now making the connection back to the consumer with something that they’re familiar with as part of their daily lives.  And you’re only incorporating certain small eleme...
	So on another level, the common aspect of all these products is that we -- you know, everyone who has a dog, or a cat, or whatever; they deal -- there’s a wonderful positive side about how wonderful they are, and happy they are, and loving they are, ...
	But the other side of a pet is, you know your dogs do things like they pee, and they poop, and lick themselves, and bite things, and do things that humans don’t do.  So you know there’s the dog that is mad at you when you come home and goes poop in fr...
	There’s your friend that tells you the story about how they walked out of their bedroom and it was dark, and it’s like “Oh, my gosh.”  And it’s the dog is humiliating, if you will, the human back by saying, you know, “Hey, you left me alone all day.  ...
	But we take those aspects of a dog, and we make fun of the dog by putting them on there. And it opens up -- it’s something that everybody talks about in their daily life.  It happens every single day to people.  And you’re making another association w...
	And as I said before, you know dogs don’t drink beer, but if a dog did have a beer, what would it look like?  Well, it would be fun and it would be funny, because dogs are fun and funny.  And it would poke fun at the human-dog relationship.  So those ...
	Q. That would be urination or --
	A. No.  No.  No.  Let’s take the dog drinking.
	Q. Okay, fine.  Sorry.  Go ahead.
	A. That’s the dog being humanized.  And then you have the dog -- sorry.  I lost my train of thought there.
	Q. You said there were three levels?
	A. Well, I’m saying you have the humanization of the dog.  Then you have the poking fun of the human-dog relationship.  And bring that all together through using imagery in the human’s everyday life and imitating what is a part of their life to make t...
	But the last part which I talked to earlier is that all the products that we made prior to Silly Squeakers are serious products.  And here we are as a serious company.  But we’re all fun people, and we’re all trying to enjoy life and have fun and do t...
	And we’re doing this to, basically, take the world around you, put it into something small and [62] something fun where a human and a dog can interact, they can laugh at each other, they can laugh at their relationship.  They can laugh at the fact tha...
	Q. Do you agree that all the bottle products shown on VIP 89 to 93 mimic well-known products?
	MR. BRAY: Objection. Form.
	THE WITNESS: Each one of them mimics imagery that people have seen in their daily lives at some point or other.  Each one of them may reflect differently to each person, depending on the experiences that they’ve had.
	Some person might -- one person may look at it and go, “All right, I get it.”  And then some people will look at it and go, “Oh, my gosh, this is hilarious,” because I’ve seen this, or I know about this, or this product is awesome.  And they see the i...
	Q. BY MR. LARKIN: You mentioned earlier in you [….]
	* * *
	[216] […] a lengthy quotation that ends about line 19 from the Tommy Hilfiger, Timmy Holedigger case.  And I want to look at the portion of that quotation that begins on line 13 starting:
	“Trademark parodies do convey a message.  The message may be simply that business and product images need not always be taken too seriously; a trademark parody reminds us that we are free to laugh at the images and associations linked with the mark.  ...
	Do you see what I just read?
	A. Yes.
	Q. What is the message that is conveyed by the Bad Spaniels toy?
	A. (No response.)
	Q. Is it simply that business and product images need not be always taken too seriously, or is there more?
	A. Well, earlier, we went over the entire line of the Silly Squeakers dog toys and what creates a successful parody.  And, yes, the message is that, in a very serious world, that we need to sit back and be able to laugh at ourselves and laugh at the h...
	Q. Well, farther down in your response, beginning on line 22, VIP stated:  “So too in this case.  The message of the Bad Spaniels parody dog toy is that business and product images of Jack Daniel’s need not always be taken seriously.”  Semicolon.  “VI...
	A. Yep.
	Q. What aspect of the business and product image of Jack Daniel’s are you communicating need not be taken too seriously?
	A. What aspects of the -- I’m sorry, could you repeat the question?
	Q. You said the message of the Bad Spaniels parody dog toy is that business and product images of Jack Daniel’s need not always be taken too seriously.  I just want to know what aspect or --
	A. It’s the entire aspect.  I mean, Jack Daniel’s has created a culture around its product.  As do all -- most products try to create a culture around that.  And all people who are doing that take it pretty seriously, I mean.  And by making fun of tha...
	Q. Farther down, the last line of that page, line 27.  Actually, let’s start with the sentence on line 25.  “The message is also a form of entertainment conveyed by juxtaposing the irreverent representation of defendant’s trademark.”  What do you mean...
	A. We’re taking small portions of identifiable parts of the trade dress that people have visual recognition with, and juxtaposing that.  And “juxtaposition,” by definition, means comparing two things against one another.  And by making -- we’re adding...
	Q. And your answer says, “In this case involving a common dog behavior.”  Is that going number two?
	A. That is correct.
	Q. And the juxtaposition you reference on the last line of page nine:  “With the idealized image created by JDPI and Jack Daniels”; what are you referring to when you say “idealized image”?
	A. Well, the idealized image are all the -- is the [219] imagery that is drawn up in a person’s mind when they reference Jack Daniel’s.  So we take small elements of that to be able to key into the person’s memory to trigger them to recognize this isn...
	Q. What is the idealized image?  What does that constitute?  How can you articulate it?
	A. Idealized --
	MR. BRAY: Objection.  I think it was asked and answered, but go ahead.
	THE WITNESS: Didn’t I just answer that?
	Q. BY MR. LARKIN: It’s your words.  I don’t know what you meant by “idealized image.”  What does the image consist of?
	A. You’re asking for specific details?
	Q. Yeah.  You’re the one who is juxtaposing the idealized image with a common dog behavior that all dog owners can relate to.  And I want to know what the idealized image was?
	A. No, that’s saying I’m combining a dog behavior with the idealized image; meaning that there are elements of the Jack Daniel’s bottle that are being combined with a common dog behavior.  So “with the idealized image created by JDPI,” means that you ...
	Q. What goes into that image?  High quality?  Long heritage of sales?  What is the image you’re combining with the common dog behavior that all dog owners can relate to?
	A. Well, the idealized image is -- image is something that you look at.  You’re talking about feelings, and emotions, and things that are not an image.  The things that you’re referencing
	Q. Well, do you -- in the Bad Spaniels toy, are you commenting in any way on Jack Daniel’s business practices?
	A. No, absolutely not.
	Q. Or the quality of their whiskey?
	A. Absolutely not.
	Q. Or the way they market the product?
	A. Absolutely not.
	Q. Or anything else that has to do with their actual business?
	A. Absolutely not.
	Q. You’re not criticizing those in any of -- in anything of that sort.  Is that correct?
	A. I’m not attempting to disparage Jack Daniel’s in any way.
	Q. Why did you decide to use the idealized image of Jack Daniel’s, rather than the idealized image of another [221] whiskey brand?
	A. As we discussed earlier, when going through the creative process of trying to come up with different parodies, you start running them through your mind.  And as I discussed earlier, this is the first one that pops up in my mind.  It’s not easy crea...
	Q. Look at the next page, please.  Numbered page ten.
	A. Okay.
	Q. Starting at line three, in italics, “Strength of the mark.  Plaintiff does not dispute defendant’s mark is widely recognized.”  Do you agree that the Jack Daniel’s trademark is very well known in the United States?
	MR. BRAY: Objection.  Form.
	THE WITNESS: I think that Jack Daniel’s is more recognizable than other brands.  But they’ve spent a lot of money to make that recognition.
	Q. BY MR. LARKIN: Do you believe that the Jack Daniel’s label is more recognizable than other brands?
	MR. BRAY: Objection.  Form, foundation.
	THE WITNESS: It depends on the person.  I mean, one person could look at it and go, “I don’t know what that is.”  And someone else could look at it and go, “Oh, I know what that is.”  It’s who you’ve gotten to with your marketing.
	* * *
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