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QUESTION PRESENTED 

Congress requires motor carriers to maintain mini-
mum levels of financial responsibility to cover liability 
“for the transportation of property … between a place in 
a State and … a place in another State.” 49 
U.S.C. 31139(b)(1). Recognizing a circuit split on the 
meaning of that phrase, the Seventh Circuit held that 
the coverage requirement applies to liability arising 
from an intrastate journey by a truck carrying no prop-
erty at all, adopting a novel interpretation of the statute 
that departed from the approaches of the two courts of 
appeals and three state high courts that previously ad-
dressed the issue. The question presented is:  

Whether a trip of an empty truck between two loca-
tions in the same state qualifies as “transportation of 
property … between a place in a State and … a place in 
another State,” 49 U.S.C. 31139(b)(1).  
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Pursuant to Supreme Court Rule 29.6, petitioner 
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In the Supreme Court of the United States 
 

NO. _________ 
PRIME INSURANCE COMPANY, PETITIONER 

v. 

DARNELL WRIGHT, RESPONDENT 
 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS  

FOR THE SEVENTH CIRCUIT 

 

PETITION FOR A WRIT OF CERTIORARI 

 

Prime Insurance Company respectfully petitions for 
a writ of certiorari to review the judgment of the United 
States Court of Appeals for the Seventh Circuit in this 
case. 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1a-6a) 
is published at 57 F.4th 597. The opinion of the district 
court (Pet. App. 7a-42a) is published at 599 F. Supp. 3d 
733. 

JURISDICTION 

The judgment of the court of appeals was entered on 
January 13, 2023. Pet. App. 1a. The jurisdiction of this 
Court is invoked under 28 U.S.C. 1254(1).  
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STATUTORY PROVISIONS INVOLVED 

49 U.S.C. 31139(b) provides: 
(1) The Secretary of Transportation shall prescribe 
regulations to require minimum levels of financial 
responsibility sufficient to satisfy liability amounts 
established by the Secretary covering public liabil-
ity, property damage, and environmental restora-
tion for the transportation of property by motor car-
rier or motor private carrier (as such terms are de-
fined in section 13102 of this title) in the United 
States between a place in a State and— 

(A) a place in another State; 
(B) another place in the same State through a 
place outside of that State; or 
(C) a place outside the United States. 

(2) The level of financial responsibility established 
under paragraph (1) of this subsection shall be at 
least $750,000. 

 
49 U.S.C. 13102(23) provides: 

The term “transportation” includes— 

(A) a motor vehicle, vessel, warehouse, wharf, 
pier, dock, yard, property, facility, instrumental-
ity, or equipment of any kind related to the move-
ment of passengers or property, or both, regard-
less of ownership or an agreement concerning use; 
and  

(B) services related to that movement, including 
arranging for, receipt, delivery, elevation, transfer 
in transit, refrigeration, icing, ventilation, stor-
age, handling, packing, unpacking, and inter-
change of passengers and property. 
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STATEMENT 

This case presents an important and recurring ques-
tion of federal statutory interpretation that divides the 
courts of appeals and state high courts.  

Congress has required motor carriers to maintain 
minimum levels of financial responsibility to satisfy lia-
bility “for the transportation of property by motor car-
rier … in the United States between a place in a State 
and … a place in another State.” 49 U.S.C. 31139(b)(1). 
The question presented is just how far the coverage 
mandate under Section 31139(b)(1) extends. Specifi-
cally, does it qualify as “transportation of property” be-
tween “a place in a State” and “a place in another State” 
when an empty truck is driving between two places in 
the same state?  

This case squarely presents the issue. It arises from 
an accident that occurred while a motor carrier was be-
tween jobs, driving an empty trailer from one location to 
another within Indiana. The carrier forfeited its con-
tractual insurance coverage by failing to cooperate in 
the defense of the underlying tort action brought by re-
spondent. The only question is thus whether the statu-
tory mandate separately applies: Petitioner—the car-
rier’s insurer—is on the hook to cover the resulting dam-
ages if, and only if, the federal statute mandates cover-
age for liability arising from this accident. There is no 
other question remaining in the case. 

As Judge Easterbrook recognized in the decision be-
low, the courts of appeals are divided on whether the 
federal mandate applies to an empty truck driving on an 
intrastate journey. Pet. App. 2a-3a. At least three courts 
of appeals and three state high courts have addressed 
the question. And they have answered “yes” (Seventh 
Circuit, Virginia Supreme Court), “no” (Fifth Circuit, 
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Connecticut Supreme Court), and “it depends” (Eighth 
Circuit, Pennsylvania Supreme Court), in some cases 
reaching the same result for different reasons. 

The Seventh Circuit below held that the coverage 
mandate applies, adopting a rule that the mandate ex-
tends to liability for “movement arranging for the inter-
change of property.” Pet. App. 6a. The Virginia Supreme 
Court would reach the same result but for a different 
reason: That court holds that the mandate applies car-
rier-by-carrier, covering any accident involving a carrier 
that transports property interstate, without regard to 
the circumstances of the accident. See Heron v. Trans-
portation Cas. Ins. Co., 650 S.E.2d 699, 702 (Va. 2007). 

The Eighth Circuit and Pennsylvania Supreme 
Court take a different tack, employing a subjective test 
to determine whether the mandate applies. See Century 
Indem. Co. v. Carlson, 133 F.3d 591, 598 (8th Cir. 1998); 
Progressive Cas. Ins. Co. v. Hoover, 809 A.2d 353, 360-
61 (Pa. 2002). Those courts ask whether the shipper 
“has a fixed intent to transport freight across state lines 
in the near future.” Pet. App. 3a. 

Finally, the Fifth Circuit and Connecticut Supreme 
Court adopt a “trip specific” approach, holding (cor-
rectly) that the mandate “applies only when a truck is 
loaded with freight and moving from one state to an-
other at the moment of the collision.” Pet. App. 2a; see 
Canal Ins. Co. v. Coleman, 625 F.3d 244 (5th Cir. 2010); 
Martinez v. Empire Fire & Marine Ins. Co., 139 A.3d 611 
(Conn. 2016).  

The resolution of this entrenched and recognized con-
flict on the question presented would resolve this case. 
Here, the truck was not “loaded with freight” or “moving 
from one state to another” at the time of the accident. 
See Pet. App. 2a. Petitioner thus would have prevailed 
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under the rule of the Fifth Circuit and Connecticut, but 
not under the rule of the Seventh Circuit or Virginia 
(and a remand would be required to apply the “fixed in-
tent” rule of the Eighth Circuit and Pennsylvania). 

The question presented is important and recurring. 
The split is now six courts deep. Driving trucks is an in-
herently mobile business, with motor carriers and their 
insurers often operating in multiple circuits. The disuni-
formity in interpretation of the statutory text makes it 
effectively impossible to know in advance when the fed-
eral insurance coverage mandate will apply. Insurers 
must price in the uncertain cost of compliance with the 
federal mandate in advance of any accident, and the car-
riers must pay premiums based on the insurers’ best 
guess of the mandate’s scope. This Court should grant 
certiorari to resolve the split and establish a uniform 
and predictable nationwide rule.  

A. Statutory and Regulatory Background 

Congress passed the Motor Carrier Act of 1980, Pub. 
L. 96-296, 94 Stat. 793, to broadly deregulate the truck-
ing industry. See Rowe v. New Hampshire Motor 
Transp. Ass’n, 552 U.S. 364, 368 (2008). As a narrow ex-
ception to that deregulatory agenda, Congress in Sec-
tion 30 of the Act required motor carriers to maintain 
minimum levels of financial responsibility to cover cer-
tain liabilities arising from the transportation of prop-
erty. Section 30 was re-codified and re-enacted in 1994 
“without substantive change” as 49 U.S.C. 31139. Act of 
July 5, 1994, Pub. L. 103-272, §§ 1, 31139, 108 Stat. 745, 
1006-07. 

The statute mandates “minimum levels of financial 
responsibility sufficient to satisfy liability amounts es-
tablished by the Secretary [of Transportation] covering 
public liability, property damage, and environmental 
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restoration for the transportation of property by motor 
carrier … in the United States between a place in a 
State and … a place in another State.” 49 
U.S.C. 31139(b)(1). Congress required the Secretary to 
set a minimum level of coverage of “at least $750,000.” 
49 U.S.C. 31139(b)(2).  

This “financial responsibility may be established by 
evidence of … insurance” in a form “acceptable to the 
Secretary of Transportation.” 49 U.S.C. 31139(f)(A). The 
statute authorizes other methods of compliance, includ-
ing a surety bond and self-insurance. See ibid. But 
“most interstate trucking companies” satisfy the re-
quirement with insurance. Carolina Cas. Ins. Co. v. 
Yeates, 584 F.3d 868, 870 (10th Cir. 2009) (en banc). 

The Secretary of Transportation has accordingly 
promulgated a form endorsement to be included in a mo-
tor carrier’s insurance policy as proof of an insurer’s 
agreement to satisfy the carrier’s statutory coverage ob-
ligation. Form MCS-90—a “form prescribed by the 
FMCSA [Federal Motor Carrier Safety Administration] 
and approved by the OMB [Office of Management and 
Budget]”—is the Secretary-approved form “[e]ndorse-
ment[] for policies of insurance.” 49 C.F.R. 387.15. The 
Form provides that “[t]he insurance policy to which this 
endorsement is attached … is amended to assure com-
pliance … with [the financial responsibility require-
ments] of the Motor Carrier Act of 1980.” Federal Motor 
Carrier Safety Administration, Form MCS-90;1 see 49 
C.F.R. 387.15 (Form MCS-90 is “available from the 
FMCSA website”). The insurer thus takes on the statu-
tory coverage obligation pursuant to the terms of a fed-
erally-mandated form included in the carrier’s policy. 

                                            
1 http://www.fmcsa.dot.gov/mission/forms. 
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B. Factual Background 

1. On the morning of November 12, 2013, Decardo 
Humphrey was driving a tractor-trailer truck for Rite-
way Trucking, Inc. He finished his first trip by dropping 
off a load in Fort Wayne, Indiana. Pet. App. 1a; 7a; 14a. 
With his trailer now empty, Humphrey drove to another 
location in Fort Wayne, where he had been dispatched 
to pick up a new load. Id. at 1a-2a. Humphrey got lost 
along the way and was involved in a car accident with 
respondent, Darnell Wright. Id. at 2a; 16a. Humphrey 
“cooperat[ed] with [respondent] and the police.” Id. at 
2a. Later that day, Humphrey arrived at the pick-up 
site for the second job. Humphrey received property, 
which he transported to Illinois. Ibid. 

Respondent sued Humphrey and Riteway and ob-
tained a $400,000 default judgment. Pet. App. 2a; 7a-8a. 
Riteway failed to cooperate with its insurer, petitioner 
Prime Insurance Co.; Riteway thus forfeited the benefit 
of its policy. Id. at 2a. See also Order, Prime Ins. Co. v. 
Riteway Trucking, Inc., No. 1:15-cv-00105, Doc. No. 90 
(N.D. Ind. Jan. 29, 2018); Order, Prime Ins., No. 1:15-cv-
00105, Doc. No. 92 (Mar. 26, 2018).  

The policy, however, incorporated Form MCS-90 and 
thus the statutorily mandated minimum coverage, 
which applies without regard to whether the insured 
has failed to cooperate. See Pet. App. 2a. Petitioner filed 
this action in the U.S. District Court for the Northern 
District of Indiana against respondent, seeking a decla-
ration that the federal mandate does not apply to the 
accident. Id. at 2a; 9a.2 The question of the federal stat-

                                            
2  Petitioner also named as defendants Riteway and other affili-

ated entities and individuals and reserves the right to pursue those 
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utory mandate’s reach is dispositive of petitioner’s lia-
bility to respondent: If the mandate applies, petitioner 
is on the hook; if not, not. See id. at 2a-4a; 9a. 

2. The district court held that the mandate applied, 
concluding “that Humphrey was engaged in the trans-
portation of property in interstate commerce at the time 
of the accident.” Pet. App. 35a. The court recognized 
that “courts are divided” on whether “coverage applies 
to intrastate as well as interstate trips (and whether it 
applies to empty trucks).” Id. at 26a (citing 1 William J. 
Schermer & Irvin E. Schermer, Automobile Liability In-
surance § 2:15 (4th ed. Oct. 2021 update)). The district 
court applied a “totality of the circumstances” approach 
to determine whether “Humphrey’s ‘trip to pick up the 
load [was] within the realm of interstate transportation 
as outlined in 49 U.S.C. § 31139.’” Id. at 29a (quoting 
Titan Indem. Co. v. Gaitan Enters., Inc., 237 F. Supp. 3d 
343, 348 (D. Md. 2017)). Considering, among other fac-
tors, where Humphrey usually started and ended his 
journeys, the “purpose and policy” of the federal man-
date, and the direction Riteway provided Humphrey, 
the court concluded that the “essential character” of 
Humphrey’s journey involved interstate transportation 
of property and the journey thus fell within the man-
date’s reach. Id. at 28a-35a.3 

                                            
defendants in the event that the coverage mandate requires peti-
tioner to compensate respondent. See D. Ct. Doc. 1 (Nov. 12, 2019). 

3  The Seventh Circuit ordered the district court to “enter a judg-
ment that fully and completely implements its decision, declaring 
specifically and separately the respective rights of the parties.” See 
C.A. Doc. 14 (Apr. 7, 2022). The district court issued an amended 
opinion—substantively unchanged—clarifying the rights of the par-
ties. Pet. App. 7a. 
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3. The court of appeals affirmed for different rea-
sons. Pet. App. 5a-6a. Judge Easterbrook, writing for 
the panel, began by describing the circuit split on the 
question presented. The court explained that the Fifth 
Circuit adopted a “trip specific approach” that requires 
a “truck [to be] loaded with freight and moving from one 
state to another at the moment of the collision” for Sec-
tion 31139(b)(1) to apply, whereas the Eighth Circuit 
adopted a “fixed intent approach” that instead asks 
whether “the driver has a fixed intent to transport 
freight across state lines in the near future.” Id. at 2a-
3a; see Coleman, 625 F.3d at 249-51; Carlson, 133 F.3d 
at 598.  

The court of appeals rejected both approaches (as 
well as the district court’s “totality of the circumstances” 
test) and adopted a novel approach. The text of Section 
31139(b)(1), the court explained, says nothing about 
“the ‘totality’ of circumstances” or “anyone’s intent.” Pet. 
App. 5a. And, although it “offers a bit of support” for a 
trip specific approach by “includ[ing] the phrase ‘trans-
portation of property,’” “it does not include the qualifier 
‘at the time of the accident.’” Ibid. 

The court of appeals instead read the phrase “trans-
portation of property by motor carrier or motor private 
carrier (as such terms are defined in section 13102 of 
this title)” to incorporate the definition of “transporta-
tion” in 49 U.S.C. 13102, and not merely the definitions 
of “motor carrier” and “motor private carrier” codified 
there. 49 U.S.C. 31139(b)(1); see 49 U.S.C. 13102(14), 
(15), and (23); Pet. App. 5a. Section 13102 defines 
“transportation” to include “services related to [the 
movement of passengers and property], including ar-
ranging for, receipt, delivery, elevation, transfer in 
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transit, refrigeration, icing, ventilation, storage, han-
dling, packing, unpacking, and interchange of passen-
gers and property.” 49 U.S.C. 13102(23)(B). The court 
interpreted that definition to include “movement ar-
ranging for the interchange of property.” Pet. App. 6a. 
The court then concluded that because Humphrey “set 
out from Illinois to Indiana, where he dropped some 
freight and picked up more, which he returned to Illi-
nois[,]” the “time that the truck was empty in Indiana” 
between jobs “is easily described as movement arrang-
ing for the interchange of property.” Ibid. The accident 
thus fell within the mandate’s reach. Ibid.  

REASONS FOR GRANTING THE PETITION 

This case squarely presents an important and recur-
ring question of statutory interpretation that has di-
vided the federal circuit courts and state high courts: 
Does “transportation of property … between a place in 
a State and … a place in another State,” within the 
meaning of 49 U.S.C. 31139(b)(1), extend to empty 
trucks driving on intrastate trips? The Seventh Circuit 
recognized the circuit conflict and then answered yes, 
adopting a new (and wrong) legal rule that deepened the 
split. This Court should grant certiorari to resolve the 
division of authority and reverse. 

I. The Courts Are Divided Over the Question Presented. 

In the decision below, Judge Easterbrook identified a 
split between the Fifth Circuit and Eighth Circuit over 
the question presented, rejected both positions, and 
adopted a third approach. Pet. App. 2a-3a; 5a-6a.  

This division in authority is well-recognized. See, 
e.g., Progressive Se. Ins. Co. v. Brown, 182 N.E.3d 197, 
201 (Ind. 2022) (acknowledging the split); 1 Schermer & 
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Schermer, Automobile Liability Insurance § 3.15 (de-
scribing the “split of authority”); Michael Jay Leizerman 
& Rena Mara Leizerman, Litigating Truck Accident 
Cases § 3:11 (2022) (same). It is also deeper and broader 
than the decision below acknowledged: The Connecticut 
Supreme Court is aligned with the Fifth Circuit, the 
Pennsylvania Supreme Court with the Eighth, and the 
Virginia Supreme Court has adopted its own approach. 

1. In the decision below, the Seventh Circuit held 
that Section 31139(b)(1)’s minimum coverage require-
ment applies whenever a motor carrier is engaged in 
“movement arranging for the interchange of property.” 
Pet. App. 6a. The court derived this requirement by in-
terpreting Section 31139(b) to incorporate 49 
U.S.C. 13102(23)(B)’s definition of “transportation” and 
include “services related to [the movement of property], 
including arranging for, receipt, delivery, … and inter-
change of passengers and property.” The court then 
linked together two of these ancillary services—“arrang-
ing” and “interchange”—to hold that the mandate ap-
plies to all “movement arranging for the interchange of 
property,” including an empty truck that is on an intra-
state journey to pick up property for a later interstate 
journey. Pet. App. 6a. 

The Seventh Circuit expressly rejected the ap-
proaches of the Fifth Circuit—which applies a “trip spe-
cific” approach—the Eighth Circuit—which applies a 
“fixed intent” approach—and the district court below—
which looked at the “totality of the circumstances.” Pet. 
App. 2a-3a, 5a-6a. The Seventh Circuit thus recognized 
the split of authority among the federal courts of ap-
peals and rejected conflicting approaches, deepening the 
divide on the question presented. 
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2. As the decision below explained, the Fifth Circuit 
has interpreted Section 31139(b)(1) to demand a “trip-
specific” inquiry, whereby the coverage mandate applies 
“only when a truck is loaded with freight and moving 
from one state to another at the moment of the colli-
sion.” Pet. App. 2a. The Connecticut Supreme Court has 
reached the same conclusion. 

a. In Canal Insurance Co. v. Coleman, 625 F.3d at 
249, the Fifth Circuit held that the requirement applies 
to “vehicles only when they are presently engaged in the 
transportation of property in interstate commerce.” The 
accident in Coleman occurred when a driver “was re-
turning home from work” and “backing [the] truck into 
his driveway” with “no trailer attached.” Id. at 245-46. 

The Fifth Circuit reasoned from the statute’s text to 
hold that the motor carrier’s insurer was not liable for 
the accident. There (as here), the carrier’s insurance pol-
icy appended Form MCS-90, which subjected the in-
surer to the “Motor Carrier Act’s financial-responsibility 
requirements.” Id. at 253. Turning to the text of Section 
31139(b)(1), the Fifth Circuit explained that the statute 
“require[s] minimum levels of financial responsibility … 
for the transportation of property” in interstate com-
merce. Id. at 248-49. That text, the court explained, 
“cover[s] liabilities ‘for the transportation of property’” 
only, not “liabilities incurred outside of the transporta-
tion of property.” Id. at 249. And the determination of 
whether the driver was engaged in the transportation of 
property must be assessed “with reference to [the] time 
of the loss.” Id. at 250-51. Because the parties agreed 
that the insurer was not responsible if transportation of 
property at the time of the accident was required for li-
ability to attach, the Fifth Circuit ruled for the insurer. 
Id. at 249, 252, 254. 
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b. The Connecticut Supreme Court likewise con-
cluded that Section 31139(b)(1) “applies only when the 
motor carrier’s vehicle involved in the accident is engag-
ing in interstate transportation at the time of the acci-
dent.” Martinez, 139 A.3d at 616. As that court ex-
plained, Section 31139 and its implementing regula-
tions “limit[] [the] application of the financial security 
requirements to the interstate transportation of prop-
erty.” Ibid. “[I]t follows that those requirements do not 
apply to wholly intrastate transportation and, conse-
quently, that a motor carrier’s vehicle traveling in intra-
state commerce is not ‘subject to the financial security 
requirements’ of 49 U.S.C. § 31139[.]” Ibid. The court ac-
cordingly held that the coverage obligation did not ex-
tend to an accident that occurred while a truck driver 
not carrying any property was traveling between two 
places in Connecticut (New Haven and Hamden) to pick 
up repair parts that would be used in trucks traveling 
outside the state. See id. at 614, 622-23.  

3. The Eighth Circuit and the Pennsylvania Supreme 
Court have adopted what Judge Easterbrook described 
as the “fixed intent approach,” under which the statute 
demands a subjective inquiry and “applies when the 
driver [or shipper] has a fixed intent to transport freight 
across state lines in the near future.” Pet. App. 2a-3a.  

a. In Century Indemnity Co. v. Carlson, 133 F.3d at 
598, the Eighth Circuit held that a court must “closely 
examine the ‘essential character’ of the shipment from 
the shipper’s intent” to determine whether the mandate 
applies. The court derived its subjective test from circuit 
precedent, which in turn relied on an Interstate Com-
merce Commission test for determining whether com-
merce is “interstate.” See id. (citing Roberts v. Levine, 
921 F.2d 804, 812 (8th Cir. 1990)). “[T]he determination 
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of whether transportation between two points in [a] 
State is interstate,” circuit precedent held, “depends on 
the ‘essential character’ of the shipment,” which hinges 
on “the shipper’s fixed and persisting intent at the time 
of the shipment,” as “ascertained from all the facts and 
circumstances surrounding the transportation.” Rob-
erts, 921 F.2d at 812 (citation omitted). 

Applying that test, the Eighth Circuit held that the 
mandate applied to an accident that occurred while a 
carrier was transporting corn from Cologne, Minnesota 
to a river terminal in Savage, Minnesota. Carlson, 133 
F.3d at 593-94. The mandate applied to this intrastate 
journey, the court reasoned, because the farmer who 
hired the motor carrier “had the ‘fixed and persistent in-
tent’ to send his grain to an interstate terminal where 
he knew it would be shipped to points beyond the State.” 
Id. at 598-600. 

b. The Pennsylvania Supreme Court adopted this 
same test in Progressive Casualty Insurance Co. v. Hoo-
ver, 809 A.2d at 360, holding that the “determination 
hinges upon an assessment of the essential character of 
the commerce, manifested by the shipper’s fixed and 
persisting intent at the time of the shipment, and ascer-
tained from all the circumstances attending the trans-
portation.” The court identified a litany of “[r]elevant 
circumstances,” including “the presence (or absence) of 
certain indicia of ‘through carriage,’” “uninterrupted 
movement,” “unbroken bulk,” and “continuous posses-
sion by the carrier,” and warned that “no particular fac-
tor is, in and of itself, determinative.” Id. at 361. The 
Pennsylvania Supreme Court remanded the case—
which involved an accident occurring while property 
that had previously moved between states was being 



15 

 

transported within Pennsylvania—for the lower court to 
apply that standard. Id. at 355, 368-69. 

c. The Second Circuit adopted a similar intent-based 
rule when interpreting 49 U.S.C. 31138, a parallel pro-
vision to Section 31139 that sets minimum coverage re-
quirements for “transportation of passengers” (rather 
than property) “between a place in a State and … a place 
in another State.” 49 U.S.C. 31138(a)(1). The Second 
Circuit held that “the existence of the requisite inter-
state nexus may be determined by looking to the intent 
of the goods’ seller or shipper with respect to the goods’ 
destination.” Lyons v. Lancer Ins. Co., 681 F.3d 50, 57-
58 (2012), cert. denied, 568 U.S. 1157 (2013). And it con-
cluded that the coverage requirement did not apply “to 
an accident of a primarily intrastate carrier on a trip 
that neither did nor was intended to cross a State bor-
der,” even though the carrier was under a contract to 
later undertake a journey that would cross state bor-
ders. Id. at 60-61. 

4. The Virginia Supreme Court has adopted the 
broadest rule. See Heron v. Transportation Cas. Ins. Co., 
650 S.E.2d 699. In that court’s view, the circumstances 
of any particular accident are irrelevant. Instead, the 
coverage requirement applies vehicle-by-vehicle: Where 
“a vehicle [is] subject to the financial responsibility re-
quirements of the Motor Carrier Act[,]” an “insurer [is] 
obligated to pay [a] judgment arising from … operation 
of that vehicle anywhere.” Id. at 702. The Virginia Su-
preme Court arrived at this conclusion based on its in-
terpretation of Form MCS-90—the form endorsement 
for insurance contracts the Secretary of Transportation 
has prescribed to implement the statute’s mandate. As 
the court explained, the form’s “language contains no 
terms limiting the coverage to the use or operation of 
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the vehicle in interstate commerce,” making it “unnec-
essary to consider the [applicable] federal statute or reg-
ulations.” Ibid. 

There are thus four distinct approaches to the same 
question of statutory interpretation: Does Section 
31139(b)(1)’s mandate that a carrier have coverage for 
“transportation of property” between two different 
states extend to an empty truck driving between two 
places in the same state? And there are three distinct 
answers: yes (in the Seventh Circuit and Virginia); no, 
under the trip-specific approach (in the Fifth Circuit 
and Connecticut); and it depends, under the fixed-intent 
approach (in the Eighth Circuit and Pennsylvania). This 
entrenched split is ripe for the Court’s resolution. 

II. The Decision Below Is Wrong. 

1. The decision below not only deepened an estab-
lished split, but also reached the wrong result: A liabil-
ity is not “for the transportation of property” between “a 
place in a State” and “a place in another State” if the 
liability arises from an empty truck on an intrastate 
trip. 49 U.S.C. 31139(b)(1). Rather, a vehicle must be 
carrying property on an interstate trip at the relevant 
time for the statute to apply.  

Section 31139(b)(1) requires “minimum levels of fi-
nancial responsibility” to cover “liability … for … trans-
portation of property … between a place in a State and 
… a place in another State.” 49 U.S.C. 31139(b)(1). 
“Transportation of property” means moving property 
from one place to another. See Webster’s Third New In-
ternational Dictionary 2430 (1993) (“transportation” is 
“an act, process, or instance of transporting or being 
transported”); ibid. (“transport” means “carried or 
moved from one person or place to another”); cf. Lozman 
v. City of Riviera Beach, Fla., 568 U.S. 115, 121 (2013) 
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(interpreting “transportation” as “involv[ing] the ‘con-
veyance (of things or persons) from one place to an-
other’” (quoting 18 Oxford English Dictionary 424 (2d 
ed. 1989)). And the liability must be “for … transporta-
tion of property,” which requires a direct causal nexus 
between the liability and the transportation of property. 
See Webster’s Third New International Dictionary 886 
(“for” means “because of[;] … on account of”); cf. Cohen 
v. de la Cruz, 523 U.S. 213, 220 (1998). For liability to 
arise from “transportation of property … between a 
place in a State and … a place in another State,” the 
liability therefore must arise from an instance of moving 
property from one state to another. Here, the liability 
did not. The truck was not moving property from one 
state to another; it was driving without a load between 
two places in the same state.  

Context confirms that if Congress had intended to 
reach more broadly, it would have used broader lan-
guage. A neighboring provision imposes coverage re-
quirements for carriers transporting hazardous materi-
als, but without limiting the mandate to interstate trips: 
It requires “minimum levels of financial responsibility 
sufficient to satisfy liability … for the transportation [of 
hazardous materials] by motor vehicle[s] in interstate or 
intrastate commerce.” 49 U.S.C. 31139(d)(1) (emphasis 
added). Similarly, Congress has imposed mandates that 
reach merely operating motor vehicles, without regard 
to whether they are actually transporting property or 
passengers. In 49 U.S.C. 31134(a), Congress required 
carriers to register with the Secretary and receive a 
USDOT number before “operat[ing] a commercial motor 
vehicle in interstate commerce.” Congress could have 
used similarly broad language in imposing the mini-
mum coverage requirement in Section 31139(b). But it 
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did not. That choice is properly understood as deliber-
ate. Cf. Badgerow v. Walters, 142 S. Ct. 1310, 1318 (2022).  

Section 31139(b)(1)’s limited reach makes sense. 
Congress enacted the minimum responsibility require-
ment as a limited exception to its broader push to dereg-
ulate the motor carrier industry. See p. 5, supra. The 
fact that this narrow intervention reaches only some, 
but not all, motor carrier accidents is fully consistent 
with that aim. Rather than impose an additional layer 
of federally mandated coverage on journeys without a 
direct interstate nexus, Congress left the regulation of 
such transportation to the states—most of which have 
their own “insurance requirements … [for] motor carri-
ers operating within their borders.” Leizerman & 
Leizerman, Litigating Truck Accident Cases § 3:17.  

2. The Seventh Circuit reached a contrary result by 
misreading the scope of a statutory cross-reference. Sec-
tion 31139(b) requires coverage for “public liability, 
property damage, and environmental restoration for the 
transportation of property by motor carrier or motor pri-
vate carrier (as such terms are defined in section 13102 
of this title).” 49 U.S.C. 31139(b)(1). The Seventh Circuit 
understood that cross-reference to incorporate the defi-
nition of “transportation” set forth in 49 
U.S.C. 13102(23), and concluded that the trip in this 
case qualified as “transportation” under that definition. 
See Pet. App. 5a-6a.  

But that cross-reference applies only to the anteced-
ent terms “motor carrier” and “motor private carrier,” 
not to the earlier phrase “transportation of property.” 
Under the “rule of the last antecedent,” a “limiting 
clause or phrase” (here, the clause “as such terms are 
defined in section 13102 of this title”) “should ordinarily 
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be read as modifying only the noun or phrase that it im-
mediately follows” (here, “motor carrier or motor private 
carrier”). Barnhart v. Thomas, 540 U.S. 20, 26 (2003); 
see also 49 U.S.C. 13102(14) (defining “motor carrier”); 
49 U.S.C. 13102(15) (defining “motor private carrier”).  

Statutory history confirms that reading. When first 
enacted in 1980, the provision referred to “transporta-
tion of property for hire by motor vehicle,” without any 
cross-reference. Pub. L. 96-296, § 30(a)(1), 94 Stat. 820. 
In 2005, Congress amended Section 31139 to refer to 
“transportation of property by commercial motor vehi-
cle,” still without cross-reference. Safe, Accountable, 
Flexible, Efficient Transportation Equity Act, Pub. L. 
109-59, § 4120(b)(1), 119 Stat. 1733 (emphasis added). 
It was not until 2008 that Congress made “technical cor-
rections” by amending the statute to “strik[e] ‘commer-
cial motor vehicle’ … and insert[] ‘motor carrier or motor 
private carrier (as such terms are defined in section 
13102 of this title).’” SAFETEA-LU Technical Correc-
tions Act of 2008, Pub. L. 110-244, Pmbl., § 305(b)(1), 
122 Stat. 1572, 1620. That technical amendment was a 
targeted fix to replace “commercial motor vehicle” with 
the defined terms “motor carrier” and “motor private 
carrier”—not to make other, unmentioned changes to 
the meaning of different terms elsewhere in the statute.  

Even if the definition of “transportation” in Section 
13102 applied, it still would not reach as far as the Sev-
enth Circuit held. “Transportation” is defined in 49 
U.S.C. 13102(23) to include certain “services related” to 
the “movement of passengers or property.” The statute 
lists such services, “including arranging for, receipt, de-
livery, elevation, transfer in transit, refrigeration, icing, 
ventilation, storage, handling, packing, unpacking, and 
interchange of passengers and property.” 49 
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U.S.C. 13102(23)(B). The statute thus picks up services 
that are one step removed from the active movement of 
property, but still directly related to the handling of that 
property. Cf. Southwest Airlines Co. v. Saxon, 142 S. Ct. 
1783, 1789 (2022) (“[A]irline employees who physically 
load and unload cargo on and off planes traveling in in-
terstate commerce are, as a practical matter, part of the 
interstate transportation of goods.”). 

The Seventh Circuit improperly daisy-chained two of 
these ancillary services together to reach activities two 
steps removed from the movement of property. See Pet. 
App. 6a. The Seventh Circuit’s mix-and-match interpre-
tation to arrive at “arranging for … interchange” cannot 
be squared with the statute’s text, which contemplates 
“arranging for” property as well as “interchange” of 
property, but not “arranging for the interchange of prop-
erty.” Ibid.  

As this Court has held—interpreting this same defi-
nition in a different context—incidental services “fit 
within the definition of ‘transportation’ only when those 
services ‘relat[e] to th[e] movement’ of property.” Dan’s 
City Used Cars, Inc. v. Pelkey, 569 U.S. 251, 262 (2013). 
Thus, while “[t]emporary storage of an item in transit 
en route to its final destination relates to the movement 
of property and therefore fits within § 13102(23)(B)’s 
definition[,]” “property stored after delivery is no longer 
in transit.” Ibid. “[S]torage of [a] car after [a] towing job 
was done … does not involve ‘transportation’ within the 
meaning of the federal Act.” Ibid.  

Under the Seventh Circuit’s daisy-chained approach, 
however, Dan’s City may have come out the other way: 
The service there could perhaps be described as “arrang-
ing for” “storage” of property. The Seventh Circuit’s 
broad understanding of the statutory definition cannot 
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be squared with this Court’s narrower interpretation. In 
any event that statutory definition is entirely inapplica-
ble here. The court of appeals’ decision reached the 
wrong result and, in doing so, deepened a circuit split. 

III.  The Question Presented Is Important And Recurring. 

The widespread disagreement about the mandate’s 
reach—a division of authority encompassing three 
courts of appeals and three state high courts—raises a 
significant uniformity problem warranting review. See 
pp. 10-16, supra. If a single empty truck drives from 
Chicago to New Orleans on Interstate 55, the carrier 
could face three different legal rules depending on 
whether the truck is in Illinois (Seventh Circuit), Arkan-
sas (Eighth Circuit), or Louisiana (Fifth Circuit) at the 
time of an accident.  

This issue also frequently arises and generates real 
practical problems. As one commentator has noted, 
“[in]consistent interpretation” of the scope of this fed-
eral mandate can cause “confusion and delay in the com-
pensation of members of the public injured” when one of 
the approximately 700,000 motor carriers that 
transport freight interstate is involved in an accident. 
James R. Lilly, Insurance Coverage and Conflicting In-
terpretations of the MCS-90, 74 Defense Counsel Jour-
nal 343, 347 (2007); see Federal Motor Carrier Safety 
Administration, 2022 Pocket Guide to Large Trucks and 
Bus Statistics, at 9.4 Addressing Section 31139(b)(1), 
moreover, will likely clarify the interpretation of the 
parallel statutory provision addressing transportation 
of passengers, 49 U.S.C. 31138. See, e.g., Martinez, 139 

                                            
4  https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/2022-12/

FMCSA%20Pocket%20Guide%202022-FINAL%20508%
20121922_0.pdf. 
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A.3d at 617 n.4 (interpreting these provisions in paral-
lel); Canal Indem. Co. v. Galindo, 344 Fed. Appx. 909, 
911 (5th Cir. 2009) (same). 

This is an area where the need for interstate uni-
formity is paramount. Insurers must price in the cost of 
compliance with the federal coverage mandate well in 
advance of any future accident, which could occur any-
where in the country. Variation in the mandate’s reach 
based on the happenstance of where a future accident 
occurs creates uncertainty and excess cost. Insurers, in 
turn, may pass that cost on to motor carriers in the form 
of higher premiums. This division of authority merits 
this Court’s attention. 

IV. This Case Is An Ideal Vehicle. 

As the court of appeals recognized, the question pre-
sented is the only issue remaining in this case. See Pet. 
App. 2a-4a. There is no dispute that Riteway is respon-
sible for respondent’s damages, that petitioner’s insur-
ance policy does not cover the liability, and thus that pe-
titioner is on the hook to respondent if, but only if, the 
statutory coverage obligation applies. See pp. 7-9, supra. 

The Seventh Circuit squarely held that petitioner is 
liable because Section 31139(b) applies. Had the court 
adopted (rather than rejected) the “trip specific” ap-
proach of the Fifth Circuit and Connecticut, it would 
have reversed and petitioner would be relieved of that 
obligation. Had the court opted for an alternative stand-
ard—like the Eighth Circuit’s or Pennsylvania Supreme 
Court’s intent-based approach—a remand would be 
needed to apply that standard to the facts of the case.  

Both parties agree, as did the court of appeals, that 
the statutory question is outcome-dispositive, and in 
particular that the outcome is not altered by any case-
specific question of contract interpretation. Pet. App. 4a. 
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Petitioner’s insurance contract incorporates federal 
Form MCS-90, which adopts the statutory mandatory 
minimum coverage requirement exactly. The cases in 
the split interpreting the statute involve contracts incor-
porating that very same form. There is no impediment 
to interpreting the statute and doing so will be disposi-
tive. (And even were the form’s text relevant—it is not—
the Court should grant review to address it. See Robert 
L. Stern & Eugene Gressman, Supreme Court Practice 
§ 4.14 (11th ed. 2019) (noting this Court’s review of con-
flicting interpretations of the same contract provision).) 

The time for review is now. Three federal courts of 
appeals and three state high courts have weighed in. 
The split is deeply entrenched. The issue is important. 
This is a perfect vehicle. This Court should grant certio-
rari.  

CONCLUSION 

The petition for a writ of certiorari should be granted. 
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APPENDIX A 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

———— 

No. 22-1002 

———— 

PRIME INSURANCE COMPANY, 

Plaintiff-Appellant, 
v. 

DARNELL WRIGHT, 

Defendant-Appellee. 
———— 

Appeal from the United States District Court for the 
Northern District of Indiana, Fort Wayne Division. 

No. 1:19-CV-478 — William C. Lee, Judge. 
———— 

ARGUED DECEMBER 1, 2022 —  
DECIDED JANUARY 13, 2023 

———— 

Before EASTERBROOK, HAMILTON, and KIRSCH, 
Circuit Judges. 

EASTERBROOK, Circuit Judge. Decardo Humphrey 
was a driver for Riteway Trucking. All of his trips 
began in South Holland, Illinois. Riteway would send 
him to a destination, often in another state; after 
unloading his truck, Humphrey would receive instruc-
tions about where to pick up his next load, which he 
would take to South Holland or another destination. 
He always ended up in Illinois to start another trip. 

In November 2013 Humphrey drove a truck to Fort 
Wayne, Indiana. After he dropped off the freight, 
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Riteway directed him to another site in Fort Wayne, 
where he was to pick up a load. While en route to the 
pickup site, Humphrey’s truck collided with a car 
driven by Darnell Wright. After cooperating with 
Wright and the police, Humphrey picked up his new 
load and delivered it in Illinois. 

Wright, who accused Humphrey of negligence, 
eventually sued Riteway in a state court of Indiana. 
Riteway did not appear, and a default judgment for 
$400,000 was entered against it. Riteway also did not 
cooperate with Prime Insurance Co. and thus forfeited 
the benefit of the policy that Prime had issued. 

Although Riteway lost its insurance coverage, the 
policy contained an endorsement known as the MCS-
90 (“the Endorsement”), which provides payments to 
an injured party even when the insurer need not 
defend or indemnify its client. A federal court deter-
mined that Riteway’s obduracy had cost it the benefit 
of Prime’s policy but reserved all questions about 
whether Wright could recover under the Endorsement. 
The state’s judiciary declined to allow Prime to attack 
the default judgment. Prime Insurance Co. v. Wright, 
133 N.E. 3d 749 (Ind. App. 2019). This led Prime to file 
a second suit in federal court, seeking a declaratory 
judgment that the Endorsement does not entitle 
Wright to any money. The district court held that the 
Endorsement applies and ordered Prime to pay up. 
2021 U.S. Dist. LEXIS 228400 (N.D. Ind. Nov. 30, 2021). 

Prime contends that we should follow the “trip 
specific” approach adopted by Canal Insurance Co. v. 
Coleman, 625 F.3d 244 (5th Cir. 2010). Under this 
approach, the Endorsement applies only when a truck 
is loaded with freight and moving from one state to 
another at the moment of the collision. Wright urges 
us to follow the “fixed intent” approach used in 
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Century Indemnity Co. v. Carlson, 133 F.3d 591 (8th 
Cir. 1998). Under that approach, the Endorsement 
applies when the driver has a fixed intent to transport 
freight across state lines in the near future. The 
district court instead used what it called a “totality of 
the circumstances” approach. Decisions by district courts 
across the country support all three possibilities. 

The Endorsement reads: 

In consideration of the premium stated in the 
policy to which this endorsement is attached, 
the insurer (the company) agrees to pay, 
within the limits of liability described herein, 
any final judgment recovered against the 
insured for public liability resulting from 
negligence in the operation, maintenance or 
use of motor vehicles subject to the financial 
responsibility requirements of Sections 29 
and 30 of the Motor Carrier Act of 1980 
regardless of whether or not each motor 
vehicle is specifically described in the policy 
and whether or not such negligence occurs on 
any route or in any territory authorized to be 
served by the insured or elsewhere. Such 
insurance as is afforded, for public liability, 
does not apply to injury to or death of the 
insured’s employees while engaged in the 
course of their employment, or property 
transported by the insured, designated as 
cargo. It is understood and agreed that no 
condition, provision, stipulation, or limitation 
contained in the policy, this endorsement, or 
any other endorsement thereon, or violation 
thereof, shall relieve the company from 
liability or from the payment of any final 
judgment, within the limits of liability herein 
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described, irrespective of the financial condi-
tion, insolvency or bankruptcy of the insured. 
However, all terms, conditions, and limita-
tions in the policy to which the endorsement 
is attached shall remain in full force and 
effect as binding between the insured and the 
company. The insured agrees to reimburse 
the company for any payment made by the 
company on account of any accident, claim, or 
suit involving a breach of the terms of the 
policy, and for any payment that the company 
would not have been obligated to make under 
the provisions of the policy except for the 
agreement contained in this endorsement. 

This is windy and stilted, but the core undertaking is 
straightforward. Prime agreed to pay any judgment 
“resulting from negligence in the operation, mainte-
nance or use of motor vehicles subject to the financial 
responsibility requirements of Sections 29 and 30 of 
the Motor Carrier Act of 1980”. 

The fact that these statutes have been repealed, and 
that the laws governing truck transportation have 
been recodified since the Endorsement’s language  
was specified by a federal regulation, introduces  
some complexity. Our path has been simplified by the 
parties’ agreement that the pertinent language now 
appears in 49 U.S.C. §31139(b)(1). This says: 

The Secretary of Transportation shall pre-
scribe regulations to require minimum levels 
of financial responsibility sufficient to satisfy 
liability amounts established by the Secretary 
covering public liability, property damage, 
and environmental restoration for the trans-
portation of property by motor carrier or 
motor private carrier (as such terms are 
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defined in section 13102 of this title) in the 
United States between a place in a State 
and— 

(A)  a place in another State; 

(B)  another place in the same State 
through a place outside of that State; or 

(C)  a place outside the United States. 

The regulation issued under this provision, which 
includes the Endorsement’s language, can be found at 
49 C.F.R. §387.7. 

Section 31139(b)(1) does not call on courts or the 
Secretary to investigate the “totality” of circum-
stances. It does not require the Secretary or the 
judiciary to probe anyone’s intent. It offers a bit of 
support for Coleman, because it includes the phrase 
“transportation of property”, which Coleman expounded. 
But it does not include the qualifier “at the time of the 
accident” or anything similar. Nor does 49 U.S.C. 
§13102, to which §31139 refers. 

Still, §13102(23)(B) is helpful, because it defines 
“transportation” to include “services related to that 
movement, including arranging for, receipt, delivery, 
elevation, transfer in transit, refrigeration, icing, 
ventilation, storage, handling, packing, unpacking, 
and interchange of passengers and property.” This 
tells us that carrying freight at the instant of a 
collision is not essential to “transportation”; the word 
is more capacious. Transportation remains essential, 
and that transportation must be interstate or 
international. Section 13501 supplies the general rule 
for identifying that kind of transportation. Under 
§13501, all motor freight transportation from a place 
in one state to a place in another is covered. 



6a 
Humphrey was engaged in interstate freight 

transportation under the definition in §13501, as 
supplemented by §13102(23)(B). He set out from 
Illinois to Indiana, where he dropped some freight and 
picked up more, which he returned to Illinois. During 
this journey his truck and Wright’s car collided. The 
brief time that the truck was empty in Indiana is 
easily described as movement arranging for the 
interchange of property: loads must be picked up 
before they can be delivered. This means that the 
Endorsement applies. Cf. Southwest Airlines Co. v. 
Saxon, 142 S. Ct. 1783 (2022) (loading baggage into an 
airplane’s hold is an activity in interstate commerce, 
for the purpose of 9 U.S.C. §1, even though the loader 
never moves across a state line). 

We have avoided “tests” by tracing the vital 
language. The Endorsement asks whether particular 
travel was subject to certain financial responsibility 
requirements. That sends us to §31139, which sends 
us to §13102(23). Section 13501 adds a general 
definition. None of these destinations tells us to ask 
about anyone’s intent, about whether a truck was 
carrying freight at the moment of impact, or about the 
“totality” of anything (let alone what would be in the 
list of circumstances that must be totally contem-
plated). All we need to know is whether the collision 
occurred during an interstate journey to deliver 
freight or one of the steps mentioned in §13102(23)(B). 
The answer to that question is “yes.” 

Prime’s other arguments do not require discussion. 
It is not entitled to relitigate the state court’s decision 
in favor of the default judgment. 28 U.S.C. §1738. And 
the award of interest from the date of the state 
judgment is not problematic. 

AFFIRMED 
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APPENDIX B 

UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF INDIANA  

FORT WAYNE DIVISION 

———— 

Case No. 1:19-CV-478 

———— 

PRIME INSURANCE COMPANY, 

Plaintiff, 
v. 

DARNELL WRIGHT, ALI FARUQ, 
DEVAL SONEJI, RITEWAY TRUCKING, INC., and 

RITEWAY TRANSPORTATION, INC., 

Defendants. 
———— 

AMENDED OPINION AND ORDER 

This matter is before the Court on the Motion for 
Summary Judgment filed by Defendant Darnell Wright 
(ECF No. 24). Plaintiff Prime Insurance Company 
filed a response in opposition to the motion (ECF No. 
27) and Wright filed a reply brief (ECF No. 30). For the 
reasons set forth below, the motion is GRANTED. 

I. Background. 

On November 12, 2013, Decardo Humphrey (not a 
party in this case) was driving a truck for Defendant 
Riteway Trucking when he was involved in a collision 
with Defendant/Movant Darnell Wright. Wright filed 
suit against Riteway Trucking, Riteway Transporta-
tion and Humphrey (the “Riteway Defendants”) in the 
Allen Superior Court seeking damages for personal 
injuries he sustained in the crash. The Riteway De-
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fendants did not answer Wright’s state court Com-
plaint so Wright obtained a default judgment. The 
state court entered an Order of Default Judgment on 
August 20, 2015, holding that the Riteway defendants 
were in default and entering judgment in favor of 
Wright.1 While the motion for default judgment was 
pending, Prime Insurance filed a Petition to Intervene 
due to its potential obligation to defend and indemnify 
its insured. Also, shortly after Wright filed his lawsuit 
in state court, Prime filed a Complaint for Declaratory 
Judgment in this Court seeking a declaration that 
Prime had no duty to provide coverage or to defend its 
named insured, Riteway Trucking, Inc., or any other 
defendant named in Wright’s state court Complaint. 
Prime Ins. Co. v. Riteway Trucking, Inc., et al., No. 
1:15-CV-105 (N.D. Ind. 2018). In that case, “[t]his 
Court ultimately held that Prime did not owe a duty 
to defend or indemnify Riteway, that Riteway failed to 
meet its obligations under its insurance policy, and 
that Riteway and its alter egos shall be liable to Prime 

 
1 The state court entered judgment as follows: “The Court now 

finds and concludes that the Defendants . . . are in default for 
failing to answer or otherwise defend Plaintiff’s Complaint for 
Damages. Evidence regarding Plaintiff’s damages is presented 
and Plaintiff’s damages are proven as reflected below. Accord-
ingly, judgment is entered in favor of Plaintiff Darnell Wright 
and against the Defendants . . . in the amount of Four Hundred 
Thousand Dollars ($400,000.00).” Defendant’s Exh. A (ECF No. 
24-1), State Court Order, p. 1. For reasons addressed later in this 
order, it is important to note that the state court also stated in its 
order granting default judgment that “Defendants failed to 
appear, and Intervenor Prime Insurance, Inc. failed to appear for 
hearing on Plaintiff’s Motion for Default Judgment[.] The Court 
finds proof of service is shown, and particularly that the 
Intervenor [Prime], by counsel, having filed its Petition to 
Intervene on July 16, 2015 (one month after the Court issued its 
Order setting hearing) had notice.” Id. (underlining in original). 
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for any payments issued under an MCS-90 endorse-
ment to the insurance policy. The Court did not reach 
whether the MCS-90 endorsement would apply to pay 
the judgment against Riteway.” Defendant Wright’s 
Memorandum in Support (ECF No. 25), p. 3.2 On 
October 25, 2018, after this Court’s finding of no 
coverage, the Allen Superior Court denied a motion by 
Prime to set aside the default judgment. The Indiana 
Court of Appeals affirmed the trial court’s order 
of default and the Indiana Supreme Court denied 
transfer. Id. (citing Prime Ins. Co. v. Wright, 133 
N.E.2d 749 (Ind. Ct. App. 2019), trans. denied sub 
nom., Prime Ins. Inc. v. Wright, 2020 WL 807005 (Ind. 
Feb. 13, 2020)). Wright states that “a final judgment 
has been entered on Wright’s claims against Riteway 
and the sole remaining issue is whether the MCS-90 
endorsement included in the policy of insurance by 
Prime to Riteway applies in this case, which would 
require Prime to pay the judgment in the Allen 
Superior Court entered in Wright’s favor.” Id., p. 4. 

Prime filed this action for declaratory relief seeking 
a finding that it is not responsible under the MCS-90 
for payment of the judgment rendered in favor of 
Wright in the state court. Wright “disagrees and seeks 

 
2 This Court found that “Riteway Trucking, Inc., Ali Faruq, 

Deval Soneji, and Riteway Transportation, Inc., are alter egos of 
each other, such that each Defendant is and shall be liable to 
Plaintiff for any obligation of Riteway Trucking Inc., under the 
MCS-90 of the policy.” Prime Ins. Co. v. Riteway Trucking, Inc., 
et al., 1:15-CV-105, Order of January 29, 2018 (ECF No. 90). An 
MCS-90 is an “Endorsement for Motor Carrier Policies of Insur-
ance for Public Liability.” This endorsement is required of motor 
carriers under Sections 29 and 30 of the Motor Carrier Act of 
1980. The MCS-90 issued by Prime to Riteway is attached to 
Defendant Wright’s motion for summary judgment as Defendant’s 
Exhibit B at ECF No. 24-2. 
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payment from Prime under the endorsement.” Id. 
Wright moves the Court to find that he is entitled to 
summary judgment on the issue of the applicability of 
the MCS-90. 

In its response in opposition, Prime argues that 
Wright’s motion “should be denied for three reasons. 
First, applying the majority trip-specific approach, the 
driver, Decardo Humphrey . . . was not transporting 
property at the time of the accident. Therefore, the 
accident falls outside the scope of the MCS-90. Second, 
even if the majority rule were not applied, the MCS-90 
only applies to the transportation of property by 
interstate commerce, and Movant has not established 
that Mr. Humphrey was engaged in interstate com-
merce. Third, there exists evidence of misrepresentation 
that, as a matter of public policy, should preclude 
Plaintiff from recovering under the MCS-90. For any 
and/or all of these reasons, Defendant’s Motion for 
Summary Judgment should be denied.” Plaintiff’s 
Response in Opposition (ECF No. 27), p. 1. 

II. Standard of Review. 

Federal Rule 56 states that a “court shall grant 
summary judgment if the movant shows that there is 
no genuine dispute as to any material fact and the 
movant is entitled to judgment as a matter of law.” 
Fed.R.Civ.P. 56(a). The Supreme Court has explained 
that “the burden on the moving party may be dis-
charged by ‘showing’–that is, pointing out to the 
district court–that there is an absence of evidence to 
support the nonmoving party’s case.” Celotex Corp. v. 
Catrett, 477 U.S. 317, 325 (1986). “‘If the moving party 
has properly supported his motion, the burden shifts 
to the non-moving party to come forward with specific 
facts showing that there is a genuine issue for trial.’” 
Simpson v. Gen. Dynamics Ordnance & Tactical Sys.-
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Simunition Operations, Inc., 2019 WL 6912332, at *2 
(N.D. Ind. Dec. 19, 2019) (quoting Spierer v. Rossman, 
798 F.3d 502, 507 (7th Cir. 2015)). Within this context, 
the Court must construe all facts and reasonable 
inferences from those facts in the light most favorable 
to the nonmoving party. Id. (citing Frakes v. Peoria 
Sch. Dist. No. 150, 872 F.3d 545, 550 (7th Cir. 2017)). 
A court’s role in deciding a motion for summary judg-
ment “is not to sift through the evidence, pondering 
the nuances and inconsistencies, and decide whom to 
believe. The court has one task and one task only: to 
decide, based on the evidence of record, whether there 
is any material dispute of fact that requires a trial.” 
Waldridge v. Am. Heochst Corp., 24 F.3d 918, 920 (7th 
Cir. 1994). Summary judgment is not a substitute for 
a trial on the merits nor is it a vehicle for resolving 
factual disputes. Id. Therefore, after drawing all 
reasonable inferences from the facts in favor of the 
non-movant, if genuine doubts remain and a reason-
able fact-finder could find for the party opposing the 
motion, summary judgment is inappropriate. See Shields 
Enterprises, Inc. v. First Chicago Corp., 975 F.2d 1290, 
1294 (7th Cir. 1992); Wolf v. City of Fitchburg, 870 
F.2d 1327, 1330 (7th Cir. 1989). If it is clear that a 
plaintiff will be unable to satisfy the legal require-
ments necessary to establish his or her case, summary 
judgment is not only appropriate, but mandated. See 
Celotex, 477 U.S. at 322; Ziliak v. AstraZeneca LP, 324 
F.3d 518, 520 (7th Cir. 2003). 

III. Discussion. 

A. “Transporting property” issue and interstate 
versus intrastate issue. 

MCS-90 endorsements are a product of federal law. 
As this Court has explained: 
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Federal law requires common carriers, such 
as trucking companies, to obtain insurance to 
cover motor vehicle accidents. Carolina Casualty 
Ins. Co. v. Yeates, 533 F.3d 1202, 1204 (10th 
Cir. 2008). Related federal regulations require 
all interstate carriers to maintain insurance 
or another form of surety “conditioned to pay 
any final judgment recovered against such 
motor carrier for bodily injuries to or the 
death of any person resulting from the negli-
gent operation, maintenance or use of motor 
vehicles” under the carrier’s permit. 49 C.F.R. 
§§ 387.301(a), 387.7; see also Travelers Ins. 
Co. v. Transport Ins. Co., 787 F.2d 1133, 1140 
(7th Cir. 1986) (noting that ICC regulations 
are intended “to ensure that an ICC carrier 
has independent financial responsibility to 
pay for losses sustained by the general public 
arising out of its trucking operations”). To 
satisfy this insurance requirement, the regu-
lations require the attachment of an MCS-90 
endorsement to each insurance policy of the 
carrier, which guarantees payment in the 
amount of at least $750,000 per accident.  
49 C.F.R. §§ 387.7, 387.9. The endorsement 
creates a suretyship, which obligates an 
insurer to pay certain judgments against the 
insured arising from interstate commerce 
activities, even though the insurance contract 
would have otherwise excluded coverage. See 
Auto-Owners Ins. Co. v. Munroe, 614 F.3d 
322, 327 (7th Cir. 2010); Carolina Casualty 
Ins. v. Yeates, 584 F.3d 868, 881 (10th Cir. 
2009); Minter v. Great Am. Ins. Co. of N.Y., 
423 F.3d 460, 470 (5th Cir. 2005). Thus,  
“the payment obligation [under an MCS-90 
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endorsement] is broader than the policy itself 
and applies regardless of “‘whether or not 
each motor vehicle is specifically described in 
the policy,’ and despite any “condition, provi-
sion, stipulation, or limitation contained in 
the policy.’” Auto-Owners, 614 F.3d at 327[.] 

Fairmont Specialty Ins. Co. v. 1039012 Ontario, Inc., 
No. 2:10-CV-070, 2011 WL 3651333, at *3 (N.D. Ind. 
Aug. 19, 2011). 

Stated broadly, MCS-90 endorsements provide cov-
erage for people injured as a result of the negligence of 
a trucking company that is engaged in transporting 
property over the roads and highways. Wright con-
tends that Humphrey was doing exactly that at the 
time of the collision and so MCS-90 coverage applies. 
Citing Humphrey’s deposition testimony, Wright ex-
plains as follows: 

Riteway employed a dispatcher to inform its 
drivers of the pick up and delivery of loads. 
[Citing Humphrey Deposition (ECF No. 24-
3)), p. 26.] When Humphrey would arrive 
at the yard in South Holland, [Illinois] he 
received his trip details from the dispatcher. 
Id. at 29. Riteway coordinated the details of 
every trip, including contacting the company 
needing goods shipped, negotiating pricing, 
and providing instructions to its drivers to 
pick up the loads. Id. at 31-32. Humphrey’s 
routes were often interstate, with loads being 
taken to and picked up from states such as 
Illinois, Michigan, Indiana, and Ohio. Id. at 
34, 40. Regardless of how many days a trip 
took, Humphrey always started in South 
Holland. Id. at 82, 90. Regardless of the 
number of stops and loads he delivered 
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during a trip, he was always coming back to 
Illinois. Id. at 91. He would remain on the 
road until Riteway coordinated a load to get 
him back to Illinois. Id. at 92. 

On the morning of the collision, Humphrey 
received orders from Riteway’s dispatch to 
pick up a load in Fort Wayne, Indiana. Id. at 
36-37. He received dispatch orders from 
Riteway on his cellular phone. Id. at 46. He 
had recently dropped off another load and 
was on his way to pick up another load in Fort 
Wayne because Riteway did not want its 
drivers driving without a load. Id. at 37, 39. 
Humphrey was instructed to pick up the load 
in Fort Wayne and to take it to Illinois. Id. at 
49. When the collision with Wright occurred, 
Humphrey was just down the street from the 
company where he was to pick up the load to 
be taken to Illinois. Id. at 45. At the time of 
the collision, Humphrey was not carrying a 
load. Id. at 74. After the collision with Wright, 
Humphrey called Riteway to report the 
collision; Riteway then instructed Humphrey 
to complete the pickup and return to Illinois 
as planned. Id. at 50-52. The load was 
specifically intended to get Humphrey back to 
Illinois. Id. at 84-85. Humphrey did in fact 
return the load to Illinois and parked at the 
South Holland yard. Id. at 94. 

Defendant’s Memorandum in Support (ECF No. 25), 
pp. 5-6 (citing Humphrey Deposition (ECF No. 24-3)). 

Humphrey’s recollection of the accident, and espe-
cially his recollection of where he was coming from on 
that day, is fuzzy at best. He testified as follows: 
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Q.  If you had to go pick up the truck, it was 
never anywhere except for the South Holland 
yard; correct? 

A.  Except for the South Holland yard. That 
was it. 

Q.  Okay. So you testified earlier that you 
think you had to drop off something in 
Indiana before this accident happened; is that 
right? 

A.  Right. Right. Right. 

Q.  And I’m not sure if you testified to it. I 
apologize if you did. Do you remember what 
city that was in where the drop-off was? 

A.  I couldn’t tell you. If I was in Indiana, I 
was probably already in–If I was in Fort 
Wayne, then I was probably somewhere 
already in Indiana or damned close. 

Q.  All right. All right. But before that drop-
off, your trip started in [South] Holland; 
correct? 

A.  In South Holland, yeah. 

Id., pp. 81-82. Based on this testimony, Wright con-
tends that Humphrey was engaged in the transportation 
of property in interstate commerce and so MCS-90 
coverage applies and Prime should pay the judgment 
rendered in favor of Wright by the Allen Superior 
Court. 

Prime argues that since Humphrey “was not trans-
porting property at the time of the accident[,]” the 
MCS-90 endorsement does not apply. Plaintiff’s Response 
in Opposition (ECF No. 27), p. 1. It is undisputed that 
at the moment of the collision, Humphrey’s trailer was 
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empty. Prime also argues that the MCS-90 endorse-
ment does not apply because Wright has failed to 
establish that Humphrey was engaged in interstate 
commerce at the time of the collision. Prime insists 
that “[v]iewing Humphrey’s testimony in a light most 
favorable to Plaintiff as the non-movant, Humphrey’s 
testimony does not provide sufficient evidence that he 
was engaged [in] transportation of property in inter-
state commerce at the time of the accident as required 
for the MCS-90 to apply. Rather, Humphrey’s testi-
mony was that he was not transporting property at all, 
and that he may not have been coming from out of 
state.” Id., p. 2. Prime bases its argument on the fact 
that Humphrey testified in his deposition “that he  
did not have a great memory of the accident, nor the 
days leading up to and just after the accident. . . . 
Humphrey testified that he does not know where he 
had been in the days leading up to the accident, nor 
where or when he dropped off a load in Indiana. . . . He 
testified he may have already made multiple trips in 
the Sate of Indiana: ‘Q. Okay. So you don’t exactly 
recall where you were in the morning of November 12, 
2013; is that fair? A. No. I think I might have already 
been in Indiana.’ . . . Humphrey testified he was not 
transporting any property at the time of the car 
accident. . . . He does not recall the circumstances or 
time of receiving the call from dispatch, informing him 
of his next pickup location. . . . When the accident 
occurred, Humphrey was lost and did not know the 
location of his next pickup. . . . Furthermore, he does 
not know whether he would have delivered goods he 
picked up to Indiana, Illinois, or another state. 
However, as a result of the accident, he had to drive 
back to the company’s lot [in Illinois] to switch out 
to another tractor.” Id., p. 3 (internal citations to 
Humphrey deposition omitted). Therefore, according 
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to Prime, since Humphrey was not transporting prop-
erty at the moment of the collision, and since Wright 
does not establish that Humphrey was engaged in 
“interstate commerce” at the time, summary judgment 
should be denied. Id., generally. 

Relying primarily on a Fifth Circuit decision in 
Canal Ins. Co. v. Coleman, 625 F.3d 244 (5th Cir. 
2010), Prime contends that this Court should employ 
what is known as the “trip-specific approach” to ana-
lyzing whether the MCS-90 applies in this case. Prime 
argues that “the trip-specific approach is used by a 
majority of Circuit Courts. As noted in Coleman, 
‘Other courts have varied as to whether they deter-
mine the MCS-90’s application at the time of the loss, 
but ours appears to be the majority approach.’” Id., 
p. 11 (quoting Coleman, 625 F.3d at 251). Prime states 
that under the “trip-specific” method of analysis, “the 
relevant consideration for deciding whether the MCS-
90 applies is whether the driver is presently transport-
ing property in interstate commerce.” Id. Prime 
contends that Humphrey was not doing either: he was 
not transporting property (given that his trailer was 
empty at the moment of the collision) and his deposi-
tion testimony does not establish that he was engaged 
in interstate commerce. So, according to Prime, since 
Humphrey was driving an empty tractor-trailer at  
the time of the collision, he was not “transporting 
property” and the MCS-90 does not apply under the 
“trip-specific approach.” And, since his recollection of 
the accident is foggy, his deposition testimony fails to 
establish that he was actually engaged in interstate 
rather than intrastate, commerce, thereby creating a 
genuine issue of material fact that precludes summary 
judgment. Prime also points to another portion of 
Humphrey’s testimony wherein he stated that he did 
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not remember whether the load he was about to pick 
up was supposed to be delivered across state lines: 

Q.  Okay. So that load was going to delivered 
to Illinois; is that right? 

A.  It would be delivered–See, that’s the 
thing. I don’t remember where it was going. 
But I had to go back to the [South Holland, 
Illinois] yard because of the truck, because 
the front end of the truck was falling off. I 
made sure I got back to the yard to get that 
front end repaired. 

Plaintiff’s Response in Opposition (ECF No. 27), p. 16 
(citing Humphrey Deposition, Plaintiff’s Exhibit C 
(ECF No. 27-3), pp. 84-85). Prime argues that this 
creates a genuine issue of fact and summary judgment 
must be denied. 

In Canal v. Coleman, the Fifth Circuit held as 
follows: 

After reading the plain text of the MCS-90 
and § 30, we conclude that the endorsement 
covers vehicles only when they are presently 
engaged in the transportation of property in 
interstate commerce. We reason as follows: 
the MCS-90 applies to vehicles subject to § 30 
of the Motor Carrier Act. Section 30 requires 
minimum levels of financial responsibility, 
which must be sufficient to “satisfy liability  
. . . for the transportation of property in 
interstate commerce.” Thus, the MCS-90 is a 
way of conforming with statutory minimum-
financial-responsibility requirements. And 
because those requirements exist to “satisfy 
liability . . . for the transportation of 
property,” it follows that the MCS-90 must 
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cover liabilities “for the transportation of 
property.” Nothing in the MCS-90’s text 
indicates that it covers other kinds of 
liabilities, i.e., liabilities incurred outside of 
the transportation of property. 

. . . 

Our decision today follows the reasoning of 
Garcia and our unpublished opinion in 
Galindo. The commonality in our reasoning is 
this: in all these cases, we determined the 
MCS-90’s applicability with reference to time 
of the loss. As discussed above, see supra  
Part III.A, we believe that the MCS-90’s text 
clearly compels this approach. 

Other courts have varied as to whether they 
determine the MCS-90’s application at the 
time of the loss, but ours appears to be the 
majority approach. See, e.g., Century Indem. 
Co. v. Carlson, 133 F.3d 591, 595 (8th Cir. 
1998) (agreeing with “the determination that 
the grain in question in this case at the time 
of the accident traveled in interstate com-
merce” (emphasis added)); Canal Ins. Co. v. 
J. Perchak Trucking, Inc., 3:CV-07-2272, 
2009 WL 959596, at *2 (M.D.Pa. Apr. 6, 2009) 
(denying summary judgment because “[c]on-
sideration of the important issues presented 
in this case should be made only in the con-
text of a concrete determination as to whether 
the insured’s vehicle was involved in inter-
state or intrastate commerce at the time of the 
accident” (emphasis added)); Canal Ins. Co. v. 
Paul Cox Trucking, 1:05-CV-2194, 2006 WL 
2828755, at *4 (M.D.Pa. Oct. 2, 2006) (holding 
that a federal court has jurisdiction over the 
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question of whether truck was “engaged in 
interstate commerce at the time of the acci-
dent” (emphasis added)); Kolencik v. Progressive 
Preferred Ins. Co., 1:04-CV-3507, 2006 WL 
738715, at *7 (N.D.Ga. Mar. 17, 2006) (“Based 
on the foregoing, the court concludes that 
endorsement MCS-90 plays no role in the 
instant accident because it involved only intra-
state commerce from Cartersville, Georgia to 
Acworth, Georgia with no intention of the dirt 
ever going beyond Acworth.”); Branson v. 
MGA Ins. Co., 673 So.2d 89 (Fl.Dist.Ct.App. 
1996) (declining to apply the MCS-90 to 
purely intrastate transportation); Gen. Sec. 
Ins. Co. v. Barrentine, 829 So.2d 980, 984 
(Fl.Dist.Ct.App. 2002) (“The issue is not 
whether a truck might be used for an 
interstate shipment in the future. That much 
could be said of nearly any tractor-trailer 
rig. Rather, the issue is whether the injury 
in question occurred while the truck was 
operating in interstate commerce.” (emphasis 
added)). But see, e.g., Royal Indem. Co. v. 
Jacobsen, 863 F.Supp. 1537, 1541 (D.Utah 
1994) (“In the court’s view, Royal’s ‘trip 
specific’ reading of the Holdens’ ICC endorse-
ment (or any ICC endorsement for that 
matter) is incorrect.”); Travelers Indem. Co. of 
IL v. W. Am. Specialized Transp. Servs., Inc., 
235 F.Supp.2d 522, 529-30 (W.D.La. 2002) 
(holding that the truck’s procurement or lease 
agreement, rather than the circumstances of 
the particular loss, determine the MCS-90’s 
application); Reliance Nat’l Ins. v. Royal 
Indem. Co., 99-Civ.-10920, 2001 WL 984737, 
at *4-7 (S.D.N.Y. Aug. 24, 2001) (same). 
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In sum, the weight of authority from this 
Circuit and beyond supports our conclusion 
that the MCS-90 does not cover vehicles 
when they are not presently transport-
ing property in interstate commerce. 

Canal Ins. Co. v. Coleman, 625 F.3d 244, 249, 250-52 
(5th Cir. 2010) (boldface added). It is important to note 
that the court in Coleman expressly stated that 
“[g]iven the statute’s [49 U.S.C. § 13102] broad terms, 
it is at least arguable that [the truck driver’s] conduct 
at the time of the accident could be termed ‘trans-
portation of property.’ However, because the district 
court accepted [Plaintiff’s] stipulation that it was not, 
we do not reach that question.” Id. at 252 (boldface 
added). (In Coleman, the accident that injured plain-
tiff occurred while the truck driver was backing his 
truck, sans trailer, into his own driveway. Plaintiff, 
therefore, stipulated that the driver was not trans-
porting property at the time of the accident.) 

Prime notes that the Coleman decision reflects the 
majority approach, but also acknowledges that no 
courts in the Seventh Circuit have employed the 
method. Still, Prime insists that “The Fifth Circuit 
explained that the text of the MCS-90 ‘compels’ the 
Court to consider only whether the driver was trans-
porting property at the time of loss, also referred to 
as the ‘trip-specific’ approach.” Plaintiff’s Response 
in Opposition (ECF No. 27), p. 10 (underlining in 
original). 

Wright argues that the “trip-specific approach” is 
not the proper method of analysis and that the recent 
Indiana case of Progressive Se. Ins. Co. v. B&T Bulk 
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LLC, 170 N.E.3d 1125 (Ind. Ct. App. 2021), is on 
point.3 The court in B&T Bulk concluded as follows: 

On appeal, the insurance company makes two 
arguments that the MCS-90 endorsement 
doesn’t apply: (1) the truck driver was on an 
intrastate-not interstate–trip at the time of 
the accident and (2) the truck wasn’t carrying 
any property at the time of the accident. As 
for (1), even though the majority of courts 
have held the MCS-90 endorsement only 
applies to the interstate transportation of 
property under the federal Motor Carrier Act, 
Indiana Code section 8-2.1-24-18(a) applies 
this requirement to intrastate transportation. 
As for (2), we find the MCS-90 endorsement 
applies when a truck, although empty, is on 
its way to pick up a load. We therefore affirm 
the trial court. 

B&T Bulk, 170 N.E.3d at 1127. Based on that holding, 
Wright argues that “[e]ven if Riteway was not engaged 
in interstate commerce, the Indiana Court of Appeals, 
as an issue of first impression, recently decided the 
case of Progressive Se. Ins. Co. v. B&T Bulk LLC, . . . 
and determined that Indiana’s adoption of federal 
motor carrier laws and regulations extended the MCS-

 
3 The B&T Bulk case is currently under review by the Indiana 

Supreme Court, which granted transfer on October 28, 2021, 
shortly after briefing was completed in this case. Progressive Se. 
Ins. Co. v. B&T Bulk LLC, 170 N.E.3d 1125 (Ind. Ct. App. 2021), 
reh’g denied (July 1, 2021), transfer granted, opinion vacated sub 
nom. Progressive Se. Ins. Co. v. Brown, 2021 WL 5173489 (Ind. 
Oct. 28, 2021). Consequently, Wright cannot rely on it nor can 
this Court consider it when deciding the motion for summary 
judgment. The Court discusses the case now only because it helps 
frame Wright’s argument. 
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90 endorsement to cover wholly intrastate commerce.” 
Defendant Wright’s Memorandum in Support (ECF 
No. 25), pp. 15. 

Even though Wright cannot rely on B&T Bulk,4 his 
argument finds support in other cases. Wright cites 
and discusses the case of Titan Indem. Co. v. Faitan 
Enterprises, Inc., 237 F. Supp. 3d 343 (D. Md. 2017), 
which he contends is “a strikingly similar case[.]” Id., 
p. 13. Wright argues as follows: 

In Titan, the court found that a motor carrier 
was engaged in interstate commerce even 
though the truck was empty and on the way 
to pick up a load at the time of the collision. 
Looking at the definition of “transportation”, 
the court noted that the broad inclusion of  
the words “arranging for” in 49 U.S.C.  
§ 13102(23) brought the trip to pick up the 
load within the realm of interstate transpor-
tation as outlined in 49 U.S.C. § 31139. Titan, 
237 F. Supp. 3d. at 348. 

 
4 Prime contends that the B&T Bulk decision would be 

inapplicable anyway, even if it were good law. Prime argues 
that B&T Bulk involved interpretation and application of Indiana 
law when deciding that MCS-90 coverage applied to a purely 
intrastate trip, but that in the present case “[t]he subject policy 
is an Illinois policy, which was, on its face issued to an Illinois 
insured, by an Illinois producer, with explicit reference to the 
Illinois Department of Insurance. The result is that the contract 
was plainly negotiated under Illinois law, not that of the State of 
Indiana.” Plaintiff’s Response in Opposition (ECF No. 27), p. 13. 
The Court need not address this argument given that B&T Bulk 
is no longer valid authority and the Court cannot consider it when 
analyzing and resolving the issues on summary judgment. More 
importantly, it is irrelevant, since the Court concludes that the 
undisputed evidence establishes that Humphrey was in fact 
engaged in interstate–not intrastate–commerce at the time of the 
accident. 
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Although the pick up, transport, and drop off 
of the intended load was to occur solely in the 
District of Columbia, the court determined 
that the coordination of the delivery occurred 
over state lines and was therefore interstate 
commerce. Id. Similar to the case before this 
Court, the motor carrier and its trucks were 
located across state lines in Maryland. Id. 
The Maryland motor carrier was contacted by 
the District of Columbia plant to arrange the 
pick up and delivery of the load. Id. The plant, 
in contacting the out of state company to 
arrange the shipment, clearly intended that 
the motor carrier would cross state lines in 
order to complete the shipment. Id. Thus, the 
court found there was interstate transporta-
tion under the “arranging for” definition of 
transportation. Id. 

In contrast, cases that have found no 
interstate commerce when a truck did not 
have a load have been based upon the nature 
of the trip. In Northland Ins. Co. v. Top Rank 
Trucking of Kissimmee, Inc., 2013 WL 
12361936 (M.D. Fla. Jan. 29, 2013), the court 
concluded there was no interstate transporta-
tion because the truck driver was engaged in 
a personal errand at the time of the collision. 
Similarly, in Canal Ins. Co. v. Coleman, 625 
F.3d 244 (5th Cir. 2010), the Fifth Circuit 
found that the parties’ stipulation that the 
motor carrier was not engaged in the trans-
portation of property rendered the MCS-90 
inapplicable. See also Brunson ex rel. Brunson 
v. Canal Ins. Co., 602 F. Supp. 2d 711 (D.S.C. 
2007). 
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Although dealing with unladen trucks, those 
and similar cases are not on point with the 
present case, where Humphrey was not 
engaged in a personal errand, his trip was 
specifically arranged by Riteway to occur 
across state lines, his orders to proceed with 
the pick up were delivered across state lines 
by Riteway’s dispatch, and the property was 
arranged to be picked up in Indiana and 
delivered across state lines in Illinois. Instead, 
this case is more closely related to Titan, as 
explained above. 

Defendant Wright’s Memorandum in Support (ECF 
No. 25), pp. 14-15. According to Wright, Humphrey 
was engaged in the transportation of property in 
interstate commerce at the time of the accident, even 
though he was hauling an empty trailer, and MCS-90 
coverage is still triggered, pursuant to the reasoning 
in Titan and similar cases. See Lyles v. FTL Ltd., Inc., 
339 F. Supp. 3d 570, 577 (S.D.W. Va. 2018) (“‘Whether 
transportation is interstate or intrastate is deter-
mined by the essential character of the commerce, 
manifested by [the] shipper’s fixed and persisting 
transportation intent at the time of the shipment, and 
is ascertained from all of the facts and circumstances 
surrounding the transportation.’”) (quoting Bilyou v. 
Dutchess Beer Distributors, Inc., 300 F.3d 217, 223-24 
(2d Cir. 2002) (in turn quoting Klitzke v. Steiner Corp., 
110 F.3d 1465, 1469 (9th Cir. 1977)). In other words, 
“the existence of the requisite interstate nexus may be 
determined by looking to the intent of the goods’ seller 
or shipper with respect to the goods’ destination . . . 
‘at the time the transportation commenced.’” Lyons, 
681 F.3d at 58. 
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It should be clear by now that courts are divided 

over whether MCS-90 coverage applies to intrastate as 
well as interstate trips (and whether it applies to 
empty trucks). This split is summarized succinctly in 
the following treatise: 

There is a split of authority as to whether the 
MCS-90 applies to intrastate accidents. A 
minority of courts has held that the endorse-
ment may apply to intrastate accidents, as 
well as interstate accidents. Those courts 
have rejected a “trip specific” approach cen-
tered on the character of the shipment itself 
as “intrastate” or “interstate,” and based their 
decisions on a determination that the ICC 
had jurisdiction over the trip, on public policy 
grounds and the Motor Carrier Act’s stated 
purpose of protecting members of the general 
public who are injured in accidents involving 
uninsured authorized carriers, and on state 
statutes incorporating the 49 C.F.R. part 387 
federal minimum financial responsibility limits 
into state law by reference, thus requiring 
intrastate motor carriers to have in effect a 
certificate of liability insurance in the same 
amount as the federal minimum liability limits. 

In Heron v. Transportation Casualty Insurance 
Co., the Virginia Supreme Court held that the 
endorsement was triggered in the case of a 
purely intrastate accident, reasoning that 
there was nothing in the language of the 
endorsement that limited its application to 
interstate accidents. 

In Canal Insurance Co. v. YMV Transport, 
Inc., the U.S. District Court for the Western 
District of Washington considered whether 
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an MCS-90 endorsement is triggered where 
the vehicle was engaged in interstate trans-
port, but was not hauling goods in a “for hire” 
capacity at the time of the accident. The 
Court noted that the majority of cases that 
had used a “trip specific” approach to deter-
mining MCS-90 applicability had examined 
whether the trip was “interstate,” or whether 
the cargo was an “exempt” commodity under 
the FMCSA. Noting that the purpose of the 
MCS-90 is to protect injured members of the 
public, the Court rejected the “trip specific” 
approach and denied the insurer’s motion for 
summary judgment, reasoning that evidence 
that the truck was placarded and operating 
under the defendant’s DOT number created a 
genuine issue of material fact as to whether 
the transportation was “for-hire.” 

Most courts, however, have held that the 
MCS-90 applies only where the Department 
of Transportation has jurisdiction under 49 
U.S.C.A. § 13501 and that it does not apply to 
an accident that occurs during a purely 
intrastate trip. A liberal test has been used to 
determine whether a motor carrier was 
engaged in interstate transportation based on 
the “totality of the circumstances surround-
ing the shipment,” although, under a “trip 
specific” approach, a determination that the 
MCS-90 applies requires a finding that the 
accident occurred while the vehicle was 
presently transporting property, in a for-hire 
capacity, in interstate commerce. 

MCS-90 protection is afforded the public for 
the use of any vehicle operated by the named 
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insured in the course of its business, even 
though the actual use of the vehicle is outside 
the scope of the main thrust of the insured’s 
business, and even if the vehicle is not 
covered under the insurance policy. 

Schermer & Schermer, § 2:15. Motor carrier financial 
responsibility–The MCS-90 endorsement–Obligation 
to pay under the MCS-90, 1 Auto. Liability Ins. 4th 
§ 2:15 (October 2021 Update) (footnotes omitted). 

In the present case, the Court need not take a 
position on this intrastate versus interstate issue 
because the evidence establishes that Humphrey was 
engaged in interstate commerce at the time of the 
accident. His inability to recall whether he was 
already in Indiana on the morning of the accident, 
which Prime insists raises a fact issue, is immaterial. 
Even assuming Humphrey was already in Indiana on 
the morning of the accident, that fact would not render 
his trip a “purely intrastate” one so as to preclude 
application of MCS-90 coverage. Again, as Wright 
points out, “Humphrey was not engaged in a personal 
errand, his trip was specifically arranged by Riteway 
to occur across state lines, his orders to proceed 
with the pick up were delivered across state lines by 
Riteway’s dispatch, and the property was arranged to 
be picked up in Indiana and delivered across state 
lines in Illinois.” Defendant Wright’s Memorandum in 
Support (ECF No. 25), p. 15. 

As to the issue of the “transportation of property,” 
Prime urges a strict reading of the statute and 
concludes that since Humphrey was not transporting 
property at the time of the collision, MCS-90 coverage 
is not triggered. Wright, of course, contends that 
because Humphrey had dropped off a load in Indiana 
and was on his way to pick up another load in order to 
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return to Illinois, he was engaged in the transporta-
tion of property even though his trailer was empty at 
the precise moment of the accident. Wright’s argu-
ment is supported by the reasoning and holdings in 
Titan and other cases that have applied a “totality of 
the circumstances” approach to analyzing the issue. 
Prime argues that a plain reading of the applicable 
statute and the MCS-90 itself makes clear that 
coverage does not apply to an empty truck, a position 
supported by Coleman and other cases employing the 
“trip-specific approach.” 

It seems very logical to conclude that even empty 
trucks, en route to pick up loads to continue their trip, 
are engaged in interstate commerce, whereas trucks 
being driven for personal errands (see Northland Ins. 
Co. v. Top Rank Trucking of Kissimmee, Inc., 2013 WL 
12361936 (M.D. Fla. Jan. 29, 2013)) and drivers 
returning home (such as the driver in Coleman, who 
was backing into his driveway when he collided with 
another vehicle) are clearly not engaged in transport-
ing property in interstate commerce. So it is easy to 
draw a distinction between trucks being driven for 
personal purposes and trucks transporting property. 
In this case, while it is undisputed that Humphrey was 
not transporting property, it is also undisputed that he 
was not on a personal errand or returning home after 
a trip. Under these facts, the court’s holding in Titan 
is logical and reasonable: Humphrey’s “trip to pick up 
the load [was] within the realm of interstate transpor-
tation as outlined in 49 U.S.C. § 31139.” Titan, 237 F. 
Supp. 3d. at 348 (italics added). 

The Court concludes that the “totality of the circum-
stances” analysis endorsed by Titan and similar cases, 
rather than the “trip-specific approach,” is the more 
logical and reasonable method of analysis given the 
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facts of this case. Under this framework, Humphrey 
was engaged in the transportation of property not-
withstanding the undisputed fact that he was not 
hauling a load at the precise moment of the collision 
with Wright. Accordingly, the Court rejects Prime’s 
argument that summary judgment should be denied 
on the basis that Humphrey was not transporting 
property at the time of the collision. 

The evidence establishes that Humphrey was 
engaged in interstate commerce. He testified that he 
always began his trips in South Holland and always 
ended those trips back in South Holland. To reiterate 
his testimony on this issue: “Riteway employed a 
dispatcher to inform its drivers of the pick up and 
delivery of loads. When Humphrey would arrive at the 
yard in South Holland, [Illinois] he received his trip 
details from the dispatcher. Riteway coordinated the 
details of every trip, including contacting the company 
needing goods shipped, negotiating pricing, and 
providing instructions to its drivers to pick up the 
loads. Humphrey’s routes were often interstate, with 
loads being taken to and picked up from states such as 
Illinois, Michigan, Indiana, and Ohio. Regardless of 
how many days a trip took, Humphrey always started 
in South Holland. Regardless of the number of stops 
and loads he delivered during a trip, he was always 
coming back to Illinois. He would remain on the road 
until Riteway coordinated a load to get him back to 
Illinois.” Wright’s Memorandum in Support (ECF No. 
25), p. 5 (internal citations to Humphrey Deposition 
omitted) (italics added). 

The issues in this case turn entirely on Humphrey’s 
testimony, which is the only evidence presented on 
summary judgment, and Prime presents no evidence 
to dispute that testimony. In other words, the evidence 



31a 
before the Court is undisputed. Instead of presenting 
evidence to refute Humphrey’s factual recitation, 
Prime offers only argument–contending that since 
Humphrey may have already been in Indiana on the 
day of the collision, and since the collision happened 
in Indiana while he was en route to pick up another 
load, the Court should conclude that he was engaged 
in a purely intrastate trip at the time of the accident. 
This argument is unavailing. Humphrey’s testimony 
makes clear that he was engaged in the interstate 
transport of property. Riteway dispatched him from 
the South Holland yard and he drove to Indiana to 
drop off a load. He was then instructed to pick up 
another load in Indiana and return to South Holland. 
Humphrey could not recall where the load he picked 
up after the accident was intended to go, but he 
testified that he returned to South Holland after the 
accident as he always did. Prime presents no evidence 
to refute Humphrey’s testimony–only argument. 
Prime contends that since Humphrey testified that he 
may have already been in Indiana on the day of the 
accident, and since the accident occurred in Indiana, 
and since Humphrey could not recollect where he was 
going to take the next load he picked up, there exists 
a fact issue about whether Humphrey was engaged in 
interstate commerce and summary judgment must be 
denied for that reason. In short, Prime cherry picks 
portions of Humphrey’s testimony in an attempt to 
create a genuine issue of material fact about whether 
Humphrey was engaged in interstate transportation. 

Prime’s argument is unavailing because Prime 
presents no evidence to refute Humphrey’s testimony, 
which, notwithstanding his lack of recollection of 
certain events, establishes that Humphrey, at the 
direction of his employer, Illinois-based Riteway, left 
Riteway’s South Holland yard in the days before  
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the accident, traveled to Indiana where the accident 
occurred (and possibly other states before that, although 
that is not clear from the record), and returned to 
South Holland after the accident. Prime presents no 
evidence to refute these facts. Instead, Prime argues 
that these undisputed facts support only one conclu-
sion: that a fact issue exists as to whether Humphrey 
was engaged in interstate commerce given that he 
“may have already been in Indiana” on the morning of 
the accident and the accident occurred in Indiana. 
However, the line of cases on which Prime relies, in 
which courts have found that MCS-90 coverage did not 
apply because the driver was not engaged in interstate 
commerce are easily distinguishable from the present 
case. See Lyles v. FTL Ltd., Inc., 339 F. Supp. 3d 570, 
578 (S.D.W. Va. 2018) (“Because the accident in this 
case occurred during a trip that neither crossed  
state lines nor was intended to cross state lines, the 
MCS-90 endorsement does not apply.”) (italics added); 
Northland Ins. Co. v. Top Rank Trucking of Kissimmee, 
Inc., No. 611-CV-1126, 2013 WL 12361936, at *4 (M.D. 
Fla. Jan. 29, 2013) (“the MCS-90 . . . does not compel 
Plaintiff to provide coverage for this accident because 
Defendant Hines was on a personal trip, not transport-
ing property in interstate commerce, at the time of the 
accident.”); Kolencik v. Progressive Preferred Ins. Co., 
1:04-CV3507, 2006 WL 738715, at *7 (N.D. Ga. Mar. 
17, 2006) (“the court concludes that endorsement 
MCS-90 plays no role in the instant accident because 
it involved only intrastate commerce from Cartersville, 
Georgia to Acworth, Georgia with no intention of the 
[cargo] ever going beyond Acworth.”) (italics added); 
Branson v. MGA Ins. Co., 673 So. 2d 89 (Fl. Dist. Ct. 
App. 1996) (MCS-90 coverage not triggered where it 
was undisputed that truck was engaged in a purely 
intrastate trip and was carrying cargo expressly 
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exempted from ICC jurisdiction.); Coleman, supra 
(driver not engaged in interstate commerce while 
backing into his driveway). 

In the present case, employing the totality of the 
circumstances analysis, the undisputed evidence 
establishes that Humphrey was engaged in the trans-
portation of property in interstate commerce when the 
accident with Wright occurred. He began his trip in 
South Holland, Illinois, and transported property to 
Indiana at the direction of Riteway. He had delivered 
property to a location in Indiana and was en route to 
pick up another load, again at the direction of Riteway, 
so he would not be hauling an empty trailer back to 
Illinois. While Humphrey was unable to remember 
whether he was going to deliver the load he picked up 
to another state or to another location in Indiana, it is 
undisputed that he returned to South Holland after 
the accident, transporting property, all at the direction 
of Riteway. “The determination of whether transporta-
tion is ‘intrastate’ or ‘interstate’ is based on the 
“essential character of the commerce.” Titan, 237 F. 
Supp. 3d at 343; Southern Pac. Transp. Co. v. ICC, 565 
F.2d 615, 617 (9th Cir. 1977) (discussing the reach of 
Interstate Commerce Commission’s jurisdiction and 
concluding that “whether transportation is interstate 
or intrastate is determined by the essential character 
of the commerce, manifested by shipper’s fixed and 
persisting transportation intent at the time of the 
shipment, and is ascertained from all of the facts  
and circumstances surrounding the transportation.”); 
Project Hope v. M/V IBN SINA, 250 F.3d 67, 74-75 (2d 
Cir. 2001) (“‘The nature of a shipment is not deter-
mined by a mechanical inspection of the bill of lading 
nor by when and to whom title passes but rather by 
the essential character of the commerce, reflected by 
the intention formed prior to shipment, pursuant to 
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which property is carried to a selected destination by 
a continuous or unified movement.’”) (quoting Swift 
Textiles, Inc. v. Watkins Motor Lines, Inc., 799 F.2d 
697, 699 (11th Cir. 1986)). 

The Court also takes into consideration the purpose 
and policy behind MCS-90 endorsements: ensuring 
that members of the public who are injured as a result 
of the negligence of a trucking company are able to 
recover damages for those injuries. See Canal Ins. Co. 
v. YMV Transp., Inc., 867 F. Supp. 2d 1099, 1110 (W.D. 
Wash. 2011) (rejecting the trip-specific approach to 
determining whether a motor-carrier is “for hire” 
under the Motor Carrier Act because “[s]uch an approach 
undermines the primary purpose of the MCS-90, 
which is ‘to assure that injured members of the public 
are able to obtain judgment from negligent authorized 
interstate carriers.’”) (internal citation omitted); 
Illinois Nat. Ins. Co. v. Temian, 779 F. Supp. 2d 921, 
927-28 (N.D. Ind. 2011) (purpose of MCS-90 coverage 
is to protect the public by ensuring there is at least 
$750,000 available for injury “‘resulting from negli-
gent operation, maintenance, or use of the motor 
vehicle.’”) (quoting 49 U.S.C. § 31139); Triple Crown 
Servs. Co. v. Ins. Co. of Pennsylvania, No. 1:05CV320, 
2006 WL 2917176, at *9 (N.D. Ind. Sept. 18, 2006) 
(“The MCS-90 Endorsement was created in order to 
ensure that members of the public are protected in the 
event they sustain compensable damages as a result 
of the activities of a trucking company. The purpose of 
the regulation is to ensure that trucking companies 
maintain adequate financial responsibility to pay 
claims or judgments against them.”); Carolina Cas. 
Ins. Co. v. E.C. Trucking, 396 F.3d 837, 841 (7th Cir. 
2005) (“‘It is well-established that the primary purpose 
of the MCS-90 is to assure that injured members of the 
public are able to obtain judgments from negligent 



35a 
authorized interstate carriers.’”) (quoting John Deere 
Ins. Co. v. Nueva, 229 F.3d 853, 857 (9th Cir. 2000)); 
Carolina Cas. Ins. Co. v. Yeates, 584 F.3d 868, 878 
(10th Cir. 2009) (MCS-90 “endorsement is a safety net 
in the event other insurance is lacking.”) (citing Canal 
Ins. Co. v. Carolina Cas. Ins. Co., 59 F.3d 281, 283 (1st 
Cir.1995)). 

Based on the public policy reasons for MCS-90 
endorsements, coupled with the undisputed facts of 
this case, which establish, under a totality of the 
circumstances analysis (i.e., an “essential character of 
the commerce” analysis), that Humphrey was engaged 
in the transportation of property in interstate commerce 
at the time of the accident, the Court concludes that 
Wright is entitled to summary judgment on the issue 
of the applicability of MCS-90 coverage in this case. 

B. Collusion issue. 

Prime argues that “[a]s a matter of public policy, the 
sham nature of the [state court] judgment and poten-
tial for collusion should preclude Wright from recovering 
under the MCS-90.” Plaintiff’s Response in Opposition 
(ECF No. 27), p. 19. In support of this argument Prime 
asserts as follows: 

In this matter, Wright’s actions and state 
court rulings allowed Defendant Wright to 
effectively choose the amount of damages he 
wanted without allowing Prime to contest the 
issues or damages. The result was a sham 
judgment: a judgment against several parties 
from whom Wright had no intention of 
collecting. Rather, Wright’s focus was on 
collecting under the MCS-90 against Prime: a 
third-party. Allowing recovery in a case like 
this encourages fraud and collusion and 



36a 
corrupts the judicial process by basing the 
recovery on a fiction. In fact, there is evidence 
in this matter that [Wright] was willing to 
collude and/or induce one of the underlying 
Defendants to sign a false or misleading 
affidavit in order to further its end goal of 
collecting its judgment from Prime. As a 
matter of public policy and the express intent 
of the MCS-90 provision, Wright should not 
be able to collect the sham default judgment 
obtained at the state trial court level. 

Id. The affidavit Prime refers to is one signed by 
Humphrey on August 20, 2020, five years after entry 
of the state court’s judgment, in which Humphrey 
states: “At the time of the collision, I was operating a 
truck at the direction of my employers and had begun 
my trip outside the State of Indiana prior to traveling 
into the state to transport a load of goods.” Humphrey 
Affidavit, Plaintiff’s Exhibit D (ECF No. 27-4). Prime 
contends that Wright’s counsel prepared this affidavit 
(in an obvious attempt to establish that Humphrey 
was, in fact, engaged in interstate commerce) and got 
Humphrey to sign it by promising him that by “signing 
the affidavit [he] would be ‘done’ with the fallout from 
the car accident and he would be ‘left alone’ moving 
forward.” Plaintiff’s Response in Opposition (ECF No. 
27), p. 23. The Court need not delve deeper into the 
details of Prime’s allegations. In the end, Prime’s 
argument is that the Court should deny summary 
judgment because of alleged infirmities in the under-
lying state court judgment: 

Wright’s default judgment was thus never 
tested on the merits. Wright’s efforts to collect 
from a third-party, Prime bears the potential 
for abuse, fraud or collusion. This is not 
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merely theoretical–there are several indica-
tions of concern–including the medical evidence 
that Wright claimed to need a surgery as 
a result of the accident, when he already 
needed that surgery, combined with the effort 
to obtain favorable testimony from Humphrey 
by leading him to believe that he would then 
be excused from testifying. 

 . . . 

Here, there is evidence that the claimed 
injury preexisted the accident, combined with 
an affidavit that was misleading, at best. 

Id., pp. 22-24. 

Wright adamantly denies the accusations of collu-
sion. Wright also notes that “Prime asks this Court to 
deny summary judgment due to its ‘concern over 
misrepresentation or collusion’, citing an affidavit . . . 
signed by Riteway’s driver, Decardo Humphrey . . . . 
Of particular note, however, is that Wright did not 
designate the Affidavit as evidence in support of his 
Motion for Summary Judgment, instead relying on 
Humphrey’s testimony during his deposition that was 
noticed and taken by Prime. Prime has attempted to 
create an issue of fact by designating the Affidavit, 
even though Wright does not rely on any portion 
thereof.” Defendant Wright’s Reply (ECF No. 30), pp. 
1-2. Wright further asserts that “[i]n perhaps the most 
egregious portion of its brief, Prime makes accusations 
of fraud collusion, and corruption extending not just to 
Wright, but to the Allen Superior Court, the Indiana 
Court of Appeals, and the Indiana Supreme Court, 
all without any evidence in support. . . . Prime’s 
arguments regarding the ‘sham’ nature of the judg-
ment are yet another violation of the Rooker-Feldman 
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doctrine. Prime asks this Court to reopen the judg-
ment, which has already been reviewed and affirmed 
through the Indiana appellate courts. . . . Judge Bobay 
heard and reviewed the evidence supporting Wright’s 
claims and found that the evidence supported the 
judgment entered.” Id., p. 12. Also, as this Court noted 
in footnote one above, “the state court also stated in its 
order granting default judgment that ‘Defendants 
failed to appear, and Intervenor Prime Insurance, Inc. 
failed to appear for hearing on Plaintiff’s Motion for 
Default Judgment[.] The Court finds proof of service is 
shown, and particularly that the Intervenor [Prime], 
by counsel, having filed its Petition to Intervene on 
July 16, 2015 (one month after the Court issued its 
Order setting hearing) had notice.’” 

The Court agrees with Wright that Prime’s argu-
ment that the underlying state court judgment was a 
“sham,” or was somehow obtained by nefarious or 
questionable means, constitutes an improper chal-
lenge to the state court’s judgment in contradiction 
of Rooker-Feldman. And even if the argument was 
properly before the Court, it is unavailing. 

C. Interest and costs. 

Wright also moves for summary judgment on the 
issue of interest and costs, contending that he is 
entitled to recover interest and costs as part of his final 
state court judgment. He argues that if he recovers 
under the MCS-90, Prime will be liable “in the amount 
of $400,000, plus costs and interest at the statutory  
rate of eight-percent (8%)[.]” Motion for Summary 
Judgment (ECF No. 24), p. 3 (italics added). Wright 
contends that Indiana law provides that “‘post-
judgment interest is statutorily mandated for money 
judgments and Indiana Code Section 24-4.6-1-101 
provides post-judgment interest following a judicial 
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determination of arrearage without the necessity of a 
specific request for interest.’” Defendant Wright’s 
Memorandum in Support (ECF No. 25), p. 21 (quoting 
McKibben v. Kaiser, 106 N.E.3d 529 (Ind. Ct. App. 
2018)). 

In response, Prime argues, without supporting 
authority, as follows: 

The MCS-90 Endorsement provides that the 
insurer . . . agrees to pay, within the limits of 
liability described herein, any final judgment 
recovered against the Insured for public 
liability resulting from negligence in the 
operation, maintenance or use of motor 
vehicle . . .” (See Defendant’s Motion for 
Summary Judgment, Dkt. 24, Ex. B.) (empha-
sis added). The MCS-90 defines “public liabil-
ity” as “liability for bodily injury, property 
damage, and environmental restoration.” 
(Id. at p. 1.) To the extent this Court holds 
that Wright is entitled to recover against 
Prime pursuant to the MCS-90, he should 
only be allowed to recover the facial amount 
of the judgment for those damages explicitly 
allowed by the endorsement and statute. The 
holding would be consistent with the purpose 
of the MCS-90 of imposing minimum levels of 
financial responsibility: “The MCS-90 is the 
mechanism established by the Department  
of Transportation to impose the ‘minimum 
levels of financial responsibility’ required by 
§ 30 of the Motor Carrier Act. 49 U.S.C.  
§ 31139(b); 49 C.F.R. § 387.7(d).” Titan, 
237 F. Supp. 3d at 347. Pursuant to the 
MCS-90 and the relevant statute, Wright 
is not entitled to pre-judgment and/or post-
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judgment interest. The MCS-90 only agrees 
to pay the final judgment amount. 

Plaintiff’s Response in Opposition (ECF No. 27), 
pp. 24-25 (emphasis in original). 

In his reply, Wright contends that the “final 
judgment amount” in this case includes interest and 
costs as a matter of law, arguing as follows: 

Prime’s argument against interest being 
included in the MCS-90 endorsement is con-
fusing at best. Prime seems to argue, without 
any legal authority to support its claim, that 
“liability for bodily injury” somehow excludes 
the interest on that liability. Prime states, 
“The MCS-90 only agrees to pay the final 
judgment amount.” According to the judg-
ment entered in the Indiana court, Riteway is 
liable for damages for the bodily injuries 
sustained by Wright as a result of his collision 
with Riteway’s driver. By operation of law, 
interest is part of the judgment against 
Riteway for that liability. See I.C. § 24-4.6-1-
101.5 “As a matter of Indiana law, plaintiff 
was entitled to interest on the personal injury 

 
5 Indiana Code Section 24-4.6-1-101 states as follows: “Except 

as otherwise provided by statute, interest on judgments for 
money whenever rendered shall be from the date of the return of 
the verdict or finding of the court until satisfaction at: 

(1)  the rate agreed upon in the original contract sued 
upon, which shall not exceed an annual rate of eight 
percent (8%) even though a higher rate of interest may 
properly have been charged according to the contract 
prior to judgment; or 

(2)  an annual rate of eight percent (8%) if there was no 
contract by the parties.” 
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recovery from the date the verdict was 
rendered.” Moser v. Buskirk, 452 F.2d 147, 
148 (7th Cir. 1971). 

Defendant Wright’s Reply (ECF No. 30), p. 14. See 
also, Berkshire Hathaway Homestate Ins. Co. v. 
Adams, No. 2:18-CV-1038, 2019 WL 3418594, at *2 
(M.D. Ala. July 29, 2019) (holding that insurer was 
entitled to receive reimbursement from insured for 
sums paid under an MCS-90, including interest and 
costs pursuant to Alabama law); Herrod v. Wilshire 
Ins. Co., 499 F. App’x 753, 756 (10th Cir. 2012) (district 
court entered judgment against insurer under MCS-
90 in the amount of $750,000 plus prejudgment 
interest); Wells v. Gulf Ins. Co., No. 2-05-CV-162, 2006 
WL 887402, at *6 (E.D. Tex. Mar. 28, 2006), rev’d on 
other grounds, 484 F.3d 313 (5th Cir. 2007) (“The goal 
of the regulatory scheme also requires that the Court 
reject Gulf’s argument that the MCS-90 does not 
authorize Wells to collect damages for diminished earning 
capacity, mental anguish or pre- and post-judgment 
interest awarded in the underlying judgment.”). 

The Allen Superior Court entered judgment in favor 
of Wright on his personal injury claim and Indiana law 
provides that he is entitled to recover interest and 
costs as part of that judgment. Accordingly, summary 
judgment in granted in favor of Wright on this issue. 

CONCLUSION 

On the basis of the foregoing, the motion for 
summary judgment filed by Defendant Darnell Wright 
(ECF No. 24) is hereby GRANTED. 

It is further DECLARED that Defendant Riteway 
Trucking Inc.'s driver was engaged in interstate 
commerce at the time of the collision with Defendant 
Darnell Wright and that the MCS-90 endorsement 
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applies, obligating Plaintiff Prime Insurance Company 
to pay the final judgment entered in the Allen Superior 
Court in favor of Defendant Darnell Wright, in the 
amount of $400,000. 

It is further DECLARED that Indiana law provides 
that Defendant Darnell Wright is entitled to recover 
costs and interest, at the statutory rate of eight-
percent (8%), as part of the Allen Superior Court 
judgment that was entered in favor of Defendant 
Darnell Wright on his personal injury claim. 

Further, the Court finds no just reason for delay and 
DIRECTS the Clerk to enter a final judgment in favor 
of Defendant Darnell Wright, pursuant to Rule 54(b) 
of the Federal Rules of Civil Procedure. 

Entered: April 19, 2022 

/s/ William C. Lee  
William C. Lee, Judge 
U.S. District Court 
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