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The Accommodation Standards further provide that requests “shall be considered
for recognized and established religious organizations (e.g., Christian Scientists).”
Id.

The Arbitration Award establishes a two-step process for resolving a
request for a religious accommodation. First, the DOE renders an “initial
determination of eligibility for an exemption or accommodation.”> Joint App’x
197; Defendants Br. 7. Then, if the employee’s request is denied, the employee
can appeal the DOE’s determination to a panel of arbitrators selected by the

Arbitrator. The Arbitration Award states that its procedures are to operate “[a]s

instead be required to produce documentation such as, for example, a letter from a
religious official the employee knows personally. While the text of this provision is
ambiguous in our view, we adopt the district court’s interpretation for purposes of this
opinion. The parties are free to argue for a different interpretation before the district
court on remand.

5 Attimes, the parties appear to use the terms “exemption” and “accommodation”
interchangeably. As we use those terms, however, exemptions are different from
accommodations. The Vaccine Mandate includes exemptions for certain objectively
defined categories of people, like delivery workers. Those who are exempted from the
Mandate are not subject to its terms. By contrast, employees who are subject to the
Mandate can request accommodations under Title VII and analogous state and city law.
See infra at 43-44 (discussing Title VII's requirement to provide reasonable
accommodations); see also We The Patriots USA, Inc. v. Hochul, 2021 WL 5276624, at *1 (2d
Cir. Nov. 12, 2021).
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an alternative to any statutory reasonable accommodation process.”¢ Joint App’x
194-95. Employees who are granted an accommodation
shall be permitted the opportunity to remain on payroll, but in no
event required/permitted to enter a school building while
unvaccinated, as long as the vaccine mandate is in effect. Such
employees may be assigned to work outside of a school building (e.g.,
at DOE administrative offices) to perform academic or administrative

functions as determined by the DOE while the exemption and/or
accommodation is in place.

Id. at 200.

In addition to setting forth a process for granting religious accommodations,
the Arbitration Award scheduled a series of deadlines for employees to comply
with the Vaccine Mandate. First, it provided that as to any unvaccinated
employee denied an accommodation, the DOE could place the employee on “leave
without pay effective September 28, 2021, or upon denial of appeal, whichever

[was] later, through November 30, 2021.” Joint App’x 201. “During such leave

¢ Elsewhere, it asserts:

The process set forth, herein, shall constitute the exclusive and complete
administrative process for the review and determination of requests for
religious and medical exemptions to the mandatory vaccination policy and
accommodation requests where the requested accommodation is the
employee not appear at school.

Joint App’x 201.
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without pay,” employees “shall continue to be eligible for health insurance” but
“are prohibited from engaging in gainful employment.” Id. at 202.

From September 28 through October 29, any employee who was on leave
without pay “due to vaccination status” could opt to separate from the DOE. Id.
at 204. Employees who elected to separate were eligible for certain benefits but
were required to file “a waiver of [their] rights to challenge [their] involuntary
resignation, including, but not limited to, through a contractual or statutory
disciplinary process.” Id. Then, from November 1 through November 30, any
employee on leave without pay due to vaccination status could “alternately opt to
extend the leave through September 5, 2022,” during which time they would
remain eligible for health insurance. Id. at205. To extend their leave, however,
the employees were required to execute “a waiver of [their] rights to challenge
[their] voluntary resignation, including, but not limited to, through a contractual
or statutory disciplinary process.” Id. “Employees who have not returned by
September 5, 2022, shall be deemed to have voluntarily resigned.” Id.
“Beginning December 1, 2021, the DOE shall seek to unilaterally separate

employees who have not opted into separation....” Id.

10
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On September 15, the Vaccine Mandate was amended to provide:
“Nothing in this Order shall be construed to prohibit any reasonable
accommodations otherwise required by law.”” Joint App’x 184. The amended
Vaccine Mandate also requires “all visitors to a DOE school building” to show
proof that they have received at least the first dose of a two-dose vaccine prior to
entering any DOE building. Id. at 183. The amended Mandate excludes certain
groups from the definition of a “visitor,” including students, parents (in certain
circumstances), deliverymen, repairmen, emergency responders, “[ilndividuals

/AT

entering for the purpose of COVID-19 vaccination,” “[iJndividuals who are not
eligible to receive a COVID-19 vaccine because of their age,” voters, and certain

election-related personnel. Id. at 184.

II. Procedural History

On September 21 and October 27, 2021, Plaintiffs, fifteen DOE teachers or

school administrators who sought and were denied religious accommodations

7 We observe that this additional language is superfluous as a legal matter, at least
as to religious accommodation under Title VII of the Civil Rights Act of 1964. See 42
U.S.C. § 2000e, et seq. The Commissioner, a City official, could not override Title VII, a
federal law requiring employers to offer reasonable accommodations that do not result
in undue hardship on the employer. See U.S. CONST. art. VI, cl. 2 (Supremacy Clause).
Thus, even under the original Vaccine Mandate, DOE employees were legally entitled to
request accommodations.

11
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pursuant to the process outlined herein, filed these two lawsuits, Kane, 21-cv-7863,
and Keil, 21-cv-8773. Plaintiffs allege, inter alia, the violation of their First
Amendment rights. On October 12, the district court denied the Kane Plaintiffs’
request for a preliminary injunction, ruling principally that Plaintiffs were
unlikely to prevail on their claim that the Vaccine Mandate was unconstitutional
on its face.® On October 28, the district court denied a similar request for a
preliminary injunction by the Plaintiffs in Keil “[f]or the same reasons discussed
in” Kane on the ground that the two cases “raise[] many of the same claims . . ..”
Joint App’x 8.

On October 25 and 28, 2021, Plaintiffs appealed the district court’s denial of
their requests for a preliminary injunction and requested an emergency injunction
pending appeal. A motions panel heard oral argument on November 10, during

which the City conceded that the Accommodation Standards are “constitutionally

suspect.” The panel then solicited supplemental letter briefing. Each party

8 A district court in this Circuit denied a preliminary injunction in a different case
in which different plaintiffs challenged the same Vaccine Mandate on substantive due
process and equal protection grounds. See Maniscalco v. New York City Dep’t of Educ.,
2021 WL 4344267 (E.D.N.Y. Sept. 23, 2021). A different panel of this Court denied an
injunction pending appeal, 2021 WL 4437700 (2d Cir. Sept. 27, 2021), and subsequently
affirmed the district court’s decision, 2021 WL 4814767 (2d Cir. Oct. 15, 2021) (summary
order).

12
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attached to its letter brief a proposed order for relief pending appeal. ECF No. 53
in No. 21-2678, at 5-6; ECF No. 65 in No. 21-2711, at 10-13.

On November 15, 2021, the motions panel issued an order (“Motions Panel
Order”) largely tracking the City’s proposed order and referring the matter to this
merits panel.® The Motions Panel Order provides: “Pending further order by
the merits panel . . . Plaintiffs shall receive fresh consideration of their requests for
a religious accommodation.” Motions Panel Order { 1. The Order sets forth a
process pursuant to which Plaintiffs” requests will be promptly adjudicated “by a
central citywide panel,” which will adhere to the standards of, inter alia, Title VII
of the Civil Rights Act of 1964, rather than “the challenged criteria set forth in . . .
the arbitration award . ...” Id. { 2. The Motions Panel Order also stays the
deadline for Plaintiffs to opt into the extended leave program with any required
waiver. Id. T 4. It also provides that if a plaintiff's request for religious
accommodation is granted by the citywide panel, the plaintiff will receive backpay
running from the date the plaintiff was placed on leave without pay. Id. { 5.

We heard oral argument on November 22, 2021 and now vacate the district

court’s decision denying Plaintiffs preliminary injunctive relief. We leave in

* The Motions Panel Order is set forth in an Appendix to this Opinion.

13
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place all interim relief ordered by the Motions Panel, thus enjoining the City from
terminating Plaintiffs or requiring them to opt into the extended leave program
while they are afforded the opportunity to have their religious accommodation
requests reconsidered. We remand the case for further proceedings consistent
with this opinion.

DISCUSSION

“When a preliminary injunction will affect government action taken in the
public interest pursuant to a statute or regulatory scheme, the moving party must
demonstrate (1) irreparable harm absent injunctive relief, (2) a likelihood of
success on the merits, and (3) public interest weighing in favor of granting the
injunction.”  Agudath Isr. of Am. v. Cuomo, 983 F.3d 620, 631 (2d Cir. 2020); see also
We The Patriots USA, Inc. v. Hochul, No. 21-2179, 2021 WL 5121983, at *20 (2d Cir.
Nov. 4, 2021) (“When the government is a party to the suit, our inquiries into the
public interest and the balance of the equities merge.”), opinion clarified, 2021 WL
5276624 (2d Cir. Nov. 12, 2021), application for injunctive relief filed, No. 21A125 (U.S.

Nov. 2, 2021).19 “We review a district court’s denial of a preliminary injunction

10 Unless otherwise indicated, in quoting cases, all internal quotation marks,
alterations, emphases, footnotes, and citations are omitted.

14
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for abuse of discretion, but must assess de novo whether the court proceeded on
the basis of an erroneous view of the applicable law.” Agudath, 983 F.3d at 631."

The “purpose” of a preliminary injunction “is not to award the movant the
ultimate relief sought in the suit but is only to preserve the status quo by
preventing during the pendency of the suit the occurrence of that irreparable sort
of harm which the movant fears will occur.” New York v. Nuclear Regulatory
Comm’n, 550 F.2d 745, 754 (2d Cir. 1977); see also 11A CHARLES ALAN WRIGHT,
ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE, § 2947
(3d ed. Apr. 2021 update) (“[A] preliminary injunction is an injunction that is
issued to protect plaintiff from irreparable injury and to preserve the court’s power
to render a meaningful decision after a trial on the merits.”). “Crafting a
preliminary injunction is an exercise of discretion and judgment, often dependent
as much on the equities of a given case as the substance of the legal issues it

presents.” Trump v. Int’l Refugee Assistance Project, 137 S. Ct. 2080, 2087 (2017).

1 The parties dispute the applicable legal standard. Defendants argue that
Plaintiffs seek “to modify the status quo by virtue of a mandatory preliminary injunction
(as opposed to seeking a prohibitory preliminary injunction to maintain the status quo).”
A.H. v. French, 985 F.3d 165, 176 (2d Cir. 2021). “In this circumstance, the movant must
also make a strong showing of irreparable harm and demonstrate a clear or substantial
likelihood of success on the merits.” Id. We need not resolve this dispute because our
conclusions would be the same under either standard.

15
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I. Likelihood of Success on the Merits

The Free Exercise Clause of the First Amendment provides that “Congress
shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof ....” U.S. CONST., amend. I; see Cantwell v. Connecticut, 310 U.S.
296, 303 (1940) (incorporating the Free Exercise Clause against the states). “The
free exercise of religion means, first and foremost, the right to believe and profess
whatever religious doctrine one desires.”  Employment Div., Dept. of Human
Resources of Oregon v. Smith, 494 U.S. 872, 877 (1990). The Free Exercise Clause
thus protects an individual’s private right to religious belief, as well as “the
performance of (or abstention from) physical acts that constitute the free exercise
of religion.”  Cent. Rabbinical Cong. of U.S. & Can.v. N.Y.C. Dep’t of Health & Mental
Hygiene, 763 F.3d 183, 193 (2d Cir. 2014) (quoting Smith, 494 U.S. at 877).

This protection, however, “does not relieve an individual of the obligation
to comply with a valid and neutral law of general applicability.” Smith, 494 U.S.
at 879. Neutral and generally applicable laws are subject only to rational-basis
review. Cent. Rabbinical Cong., 763 F.3d at 193. Laws and government policies
that are either non-neutral or not generally applicable, however, are subject to

“strict scrutiny,” meaning that they must be “narrowly tailored” to serve a

16
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“compelling” state interest. Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct.
63, 67 (2020); see Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1881 (2021) (“A
government policy can survive strict scrutiny under the First Amendment’s Free
Exercise Clause only if it advances interests of the highest order and is narrowly
tailored to achieve those interests.”).

Here, Plaintiffs make two principal claims: (1) that the Vaccine Mandate is
facially unconstitutional; and (2) that even assuming that the Vaccine Mandate is
not facially unconstitutional, their First Amendment rights were violated by virtue
of the procedures set forth in the Arbitration Award, which were used in the
evaluation of their accommodation requests. We conclude that Plaintiffs have
not shown a likelihood of success on their facial challenge to the Vaccine Mandate.
At this juncture, however, they have demonstrated a likelihood of success on their
as-applied challenge to the proceedings used in assessing their accommodation
requests.

A. Vaccine Mandate
1. Neutrality

The Vaccine Mandate, in all its iterations, is neutral and generally
applicable. To determine neutrality, we begin by examining the Mandate’s text,
“for the minimum requirement of neutrality is that a law not discriminate on its

17
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tace.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533
(1993). Facial neutrality alone, however, is not enough. A law that is facially
neutral will still run afoul of the neutrality principle if it “targets religious conduct
for distinctive treatment.” Id. at 534, 546. We thus also consider whether there
are “subtle departures” from religious neutrality, as well as “the historical
background of the decision under challenge, the specific series of events leading
to the enactment or official policy in question, and the legislative or administrative
history, including contemporaneous statements made by members of the decision-
making body.” Id. at 534, 540.

The Vaccine Mandate is neutral on its face. It applies to “all DOE staff,” as
well as City employees and contractors of DOE and the City who work in DOE
school settings. Thus, the Mandate does not single out employees who decline
vaccination on religious grounds. Its restrictions apply equally to those who

choose to remain unvaccinated for any reason.!?

12 The Vaccine Mandate permits both medical and religious accommodations. In
that respect, this case is factually different from recent challenges to other vaccine
mandates. See, e.g., We The Patriots, 2021 WL 5121983, at *1; Does 1-6 v. Mills, 16 F.4th 20,
30 (1st Cir. 2021), application for injunctive relief denied sub nom. Does 1-3 v. Mills, 2021 WL
5027177 (U.S. Oct. 29, 2021).

18
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Nor do New York City Mayor Bill de Blasio’s statements to the media render
the Vaccine Mandate non-neutral. Plaintiffs seize on statements the Mayor made
at a press conference suggesting that religious adherents should be vaccinated
because the Pope supports vaccination and that accommodations to the Mandate
will only be afforded to religions with long-standing objections to vaccination.
But these statements reflect nothing more than the Mayor’s personal belief that
religious accommodations will be rare, as well as “general support for religious
principles that [he] believes guide community members to care for one another by
receiving the COVID-19 vaccine.” We The Patriots, 2021 WL 5121983, at *10; see
also id. (“Governor Hochul’s expression of her own religious belief as a moral
imperative to become vaccinated cannot reasonably be understood to imply an
intent on the part of the State to target those with religious beliefs contrary to hers;
otherwise, politicians’ frequent use of religious rhetoric to support their positions

would render many government actions non-neutral....”).® And even

13 While Mayor de Blasio said that only Christian Scientists and Jehovah’s
Witnesses could receive religious accommodations, the City has granted
accommodations to members of many other faiths. See Defendants Br. 12 (noting that
“over 100 religious exemptions [have] been granted to employees of more than 20
different faiths[] . . . and individuals whose specific religion is not identifiable” (citing
Joint App’x in No. 21-2678, at 758-59)).

19
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assuming, arquendo, that the Mayor’s statements reflect religious animus, the
Mayor did not have a meaningful role in establishing or implementing the
Mandate’s accommodations process, which was implemented by DOE staff, and
later, the Arbitrator. See id. (“Governor Hochul’s expression of her own religious
belief as a moral imperative to become vaccinated cannot reasonably be
understood to imply an intent on the part of the State to target those with religious
beliefs contrary to hers; otherwise, politicians’ frequent use of religious rhetoric to
support their positions would render many government actions non-
neutral . ...”); ¢f. Trump v. Hawaii, 138 S. Ct. 2392, 2417-23 (2018) (rejecting
Establishment Clause challenge to facially neutral policy based on statements by
the president that arguably reflected religious animus).

2. General Applicability

The Vaccine Mandate is also generally applicable. A law may not be
generally applicable under Smith for either of two reasons: first, “if it invites the
government to consider the particular reasons for a person’s conduct by providing
a mechanism for individualized exemptions”; or, second, “if it prohibits religious
conduct while permitting secular conduct that undermines the government’s

asserted interests in a similar way.” Fulton, 141 S. Ct. at 1877. Plaintiffs argue

20
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that the Vaccine Mandate is not generally applicable on its face because it does not
apply to the general public. We disagree.

“[A]ln exemption is not individualized simply because it contains express
exceptions for objectively defined categories of persons.” We The Patriots, 2021
WL 5121983, at *14 (quoting 303 Creative LLC v. Elenis, 6 F.4th 1160, 1187 (10th Cir.
2021)). Rather, there must be some showing that the exemption procedures allow
secularly motivated conduct to be favored over religiously motivated conduct.
Id. Plaintiffs have made no such showing. Instead, as in We The Patriots, the
Vaccine Mandate provides for objectively defined categories of exemptions —
such as those for individuals entering DOE buildings to receive a COVID-19
vaccination or to respond to an emergency — that do not “invite[]" the
government to decide which reasons for not complying with the policy are worthy
of solicitude.” Fulton, 141 S. Ct. at 1879 (quoting Smith, 494 U.S. at 884); see also
We The Patriots, 2021 WL 5121983, at *14.

Nor do these exemptions treat secular conduct more favorably than
comparable religious conduct. “[GJovernment regulations are not neutral and
generally applicable . . . whenever they treat any comparable secular activity more

favorably than religious exercise.” Tandon v. Newsom, 141 S. Ct. 1294, 1296 (2021).

21
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“[W]hether two activities are comparable for purposes of the Free Exercise Clause
must be judged against the asserted government interest that justifies the
regulation atissue.” Id. Plaintiffs argue that the Vaccine Mandate violates these
principles because it exempts certain groups of people (for example, emergency
responders).  But that argument is unavailing. Viewed through the lens of the
City’s asserted interest in stemming the spread of COVID-19, these groups are not
comparable to the categories of people that the Mandate embraces. While the
exempt groups do not come into prolonged daily contact with large groups of
students (most of whom are unvaccinated), the covered groups (for example,
teachers) inevitably do.

Plaintiffs finally argue that the Vaccine Mandate is not generally applicable
because it applies only to DOE employees and contractors. But neither the
Supreme Court, our court, nor any other court of which we are aware has ever
hinted that a law must apply to all people, everywhere, at all times, to be
“generally applicable.” As counsel conceded at oral argument, a law can be
generally applicable when, as here, it applies to an entire class of people.

Plaintiffs have not explained why DOE employees and other comparable

22
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employees are not such a class, so we reject their arguments that the law is not
generally applicable.

3. Rational Basis Review

Because Plaintiffs have not established, at this stage, that they are likely to
succeed in showing that the Vaccine Mandate is not neutral or generally applicable
on its face, rational basis review applies. Cent. Rabbinical Cong., 763 F.3d at 193;
see also Fulton, 141 S. Ct. at 1876 (citing Smith, 494 U.S. at 878-82). Rational basis
review requires the City to have chosen a means for addressing a legitimate goal
that is rationally related to achieving that goal. See Jacoby & Meyers, LLP v.
Presiding Justices of the First, Second, Third and Fourth Dep’ts, App. Div. of the Sup. Ct.
of N.Y., 852 F.3d 178, 191 (2d Cir. 2017).

The Vaccine Mandate plainly satisfies this standard. Attempting to safely
reopen schools amid a pandemic that has hit New York City particularly hard, the
City decided, in accordance with CDC guidance, to require vaccination for all DOE
staff as an emergency measure. This was a reasonable exercise of the State’s
power to act to protect the public health. See We The Patriots, 2021 WL 5121983,
at *15; see also Phillips v. City of New York, 775 F.3d 538, 542-43 (2d Cir. 2015)

(holding that New York could constitutionally require all children to be vaccinated

23
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in order to attend school); Does 1-6, 16 F.4th at 32 (holding that the vaccine mandate
challenged in that case “easily satisfies rational basis review”).'

B. Arbitration Award and Accommodation Standards

Plaintiffs also contend that the Vaccine Mandate is unconstitutional as
applied to them through the Arbitration Award. The City concedes that the
Arbitration Award, as applied to Plaintiffs, “may” have been “constitutionally

suspect,” Defendants Br. 37-38, and its defense of that process is half-hearted at

4 Plaintiffs raise a potpourri of other constitutional challenges against the Vaccine
Mandate. None is persuasive. The Kane Plaintiffs argue that the Mandate violates the
Fourteenth Amendment’s Equal Protection Clause. “When a free exercise challenge
fails, any equal protection claims brought on the same grounds are subject only to
rational-basis review.” Does 1-6, 16 F.4th at 35 (citing, inter alia, Locke v. Davey, 540 U.S.
712, 720 n.3 (2004)). Plaintiffs” Equal Protection Clause challenge to the Mandate fares
no better than their First Amendment challenge.

The Kane Plaintiffs also contend that the Mandate violates the Supremacy Clause
because it prohibits reasonable accommodations under Title VII. They are unlikely to
succeed on this claim. See We The Patriots, 2021 WL 5121983, at *17 (noting that the law
at issue there did not violate Title VII because it did “not bar an employer from providing
an employee with a reasonable accommodation” (emphasis added)); Does 1-6, 16 F.4th at
35 (similar).

For their part, the Keil Plaintiffs argue that the Mandate violates their procedural
due process rights because it does not offer meaningful standards against which their
requests for religious accommodations will be measured. But Plaintiffs’ requests will be
governed by Title VII and analogous state and city law, and the standards for those claims
are well established. See, e.g., Cosme v. Henderson, 287 F.3d 152, 157-58 (2d Cir. 2002);
Philbrook v. Ansonia Bd. of Educ., 757 F.2d 476, 481 (2d Cir. 1985); White v. Andy Frain Servs.,
Inc., 629 F. App’x 131, 134 (2d Cir. 2015); infra at 43-44. Plaintiffs have therefore failed
to demonstrate a likelihood of success on the merits of this claim, too.
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best. Indeed, it offers no real defense of the Accommodation Standards at all.
The City has also consented to the relief ordered by the Motions Panel, under
which the Arbitration Award and its results will be set aside and Plaintiffs will
receive de novo consideration of their accommodation requests.

We confirm the City’s “susp[icion]” that the Arbitration Award procedures
likely violated the First Amendment as applied to these Plaintiffs. We
emphasize, however, that this determination is exceedingly narrow — simply that
Plaintiffs, at this juncture, have sufficiently established a likelihood of success so
as to meet this prong of the preliminary injunction standard. Given the City’s
concessions, and in the interest of providing timely guidance to the parties, we
need not and do not address any other constitutional objection to the Arbitration

Award that Plaintiffs raise.!®

5 Nor do we address certain arguments made by Defendants. In a single
sentence in their brief, Defendants suggest that Plaintiffs do not “have standing to launch
a direct attack on the terms of awards arising out of arbitrations initiated by their own
unions without first alleging a breach of the duty of fair representation.” Defendants
Br. 35 (citing 14 Penn Plaza LLC v. Pyett, 556 U.S. 247, 260 (2009)). But Defendants have
not identified any provision in the relevant collective bargaining agreements that “clearly
and unmistakably” requires union members, including Plaintiffs, to arbitrate their
constitutional claims. Pyett, 556 U.S. at 274; see Fernandez v. Windmill Distrib. Co., 159 F.
Supp. 3d 351, 360 (5.D.N.Y. 2016); see also Barrentine v. Ark.-Best Freight Sys., Inc., 450 U.S.
728, 744 (1981); Wright v. Universal Maritime Serv. Corp., 525 U.S. 70, 79-80 (1998). In
another single-sentence argument, Defendants suggest that Plaintiffs’ unions may be
“necessary parties” under Federal Rule of Civil Procedure 19(a)(1)(B)(i). Defendants Br.

25
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1. Neutrality

We conclude, first, that the procedures specified in the Arbitration Award
and applied to Plaintiffs are not neutral. The Supreme Court has explained that
“the government, if it is to respect the Constitution’s guarantee of free exercise,
cannot impose regulations that are hostile to the religious beliefs of affected
citizens and cannot act in a manner that passes judgment upon or presupposes the
illegitimacy of religious beliefs and practices.” Masterpiece Cakeshop, Ltd. v. Colo.
Civil Rights Comm’n, 138 S. Ct. 1719, 1731 (2018).

We have grave doubts about whether the Accommodation Standards are
consistent with this bedrock First Amendment principle. They provide that
“[e]xemption requests shall be considered for recognized and established religious
organizations” and that “requests shall be denied where the leader of the religious

organization has spoken publicly in favor of the vaccine, where the documentation

35. Defendants, however, failed to raise this argument below and fail to explain why the
unions would be necessary parties in their brief in this Court.

Given both the City’s consent to the interim relief afforded here and the failure to
develop these arguments before this Court, we decline to affirm on either ground. See
United States v. Morton, 993 F.3d 198, 204 n.10 (3d Cir. 2021) (“[JJudges are not like pigs,
hunting for truffles buried in the record.”). Defendants are free to raise these arguments
before the district court on remand, however, given that the procedural context in which
this case arises may prove relevant on the merits at a later stage in the proceeding.
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is readily available (e.g., from an online source), or where the objection is personal,
political, or philosophical in nature.” Joint App’x 197.%* Moreover, Plaintiffs
have offered evidence that arbitrators applied the Accommodation Standards to
their applications by, for example, telling Plaintiff Keil that his religious beliefs
“were merely personal, [because] there are other Orthodox Christians who choose
to get vaccinated.”"” Id. at 376.

Denying an individual a religious accommodation based on someone else’s
publicly expressed religious views — even the leader of her faith —runs afoul of
the Supreme Court’s teaching that “[i]t is not within the judicial ken to question

the centrality of particular beliefs or practices to a faith, or the validity of particular

16 As noted above, we find the second clause ambiguous but have adopted the
district court’s interpretation for purposes of this opinion. See supra note 4.

7 Plaintiffs offered substantial evidence that arbitrators referenced the
Accommodation Standards in their hearings. For example, during another hearing, an
arbitrator declared that, because a DOE employee’s congregation was not opposed to the
vaccine, the employee’s objection was “personal and not religion-based.” Joint App’x
338. The City notes that hearings were not recorded and that given the need to render
determinations expeditiously, such determinations were issued without full written
opinions to explain them. It cautions that “the record casts serious doubt on plaintiffs’
contentions that the challenged criteria in the arbitration awards were controlling in the
administrative appeals.” Defendants Br. 11. To be clear, it may be that after further
tfactual development, some or even all of Plaintiffs” Free Exercise Clause claims fail on the
merits. But at this stage, based on the terms of the Arbitration Award and the numerous
affidavits submitted by these fifteen individuals in support of their claims, we conclude
that Plaintiffs have established a sufficient likelihood of success on the merits.
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litigants” interpretations of those creeds.” Hernandez v. Commissioner, 490 U.S. 680,
699 (1989) (emphasis added); see also Frazee v. Illinois Dep’t of Emp. Sec., 489 U.S.
829, 833 (1989) (noting that “disagreement among sect members” over whether
work was prohibited on the Sabbath had not prevented the Court from finding a
free exercise violation based on the claimant's “unquestionably . .. sincere belief
that his religion prevented” him from working (citing Thomas v. Rev. Bd. of Indiana
Emp. Sec. Div., 450 U.S. 707, 714 (1981)). Accordingly, we conclude that based on
the record developed to date, the Accommodation Standards as applied here were
not neutral, triggering the application of strict scrutiny.

2. General Applicability

Nor does it appear that such procedures were generally applicable to all
those seeking religious accommodation. In Smith, the Supreme Court held that
an unemployment compensation system with discretionary, individualized
exemptions “lent itself to individualized government assessment of the reasons
for the relevant conduct” and was thus not generally applicable. 494 U.S. at 884.
So too here.

Plaintiffs have offered evidence that the arbitrators reviewing their requests

for religious accommodations had substantial discretion over whether to grant
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those requests. Sometimes, arbitrators strictly adhered to the Accommodation
Standards. Other times, arbitrators apparently ignored them, such as by granting
an exemption to an applicant who identified as a Roman Catholic, even though
the Pope has expressed support for vaccination. Cf. We The Patriots, 2021 WL
5121983, at *14 (denying a motion for a preliminary injunction where medical
exemptions were granted exclusively in accordance with a uniform certification
process). Inour view, and based on the record to date, Plaintiffs have thus shown
that they are likely to succeed on their claim that the Arbitration Award
procedures as applied to them were not generally applicable.

3. Strict Scrutiny

Because the accommodation procedures here were neither neutral nor
generally applicable, as applied, we apply strict scrutiny at this stage of the
proceeding. Under such scrutiny, these procedures are constitutional as applied
only if “narrowly tailored” to serve a ‘compelling’ state interest.” Roman Cath.
Diocese, 141 S. Ct. at 67 (quoting Lukumi, 508 U.S. at 546); see also Tandon, 141 S. Ct.
at 1296 (“[TThe government has the burden to establish that the challenged law

satisfies strict scrutiny.”). The Supreme Court has recognized that “[s]temming
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the spread of COVID-19” qualifies as “a compelling interest.” Roman Cath.
Diocese, 141 S. Ct. at 67.

The question is thus whether the Arbitration Award’s procedures, as
implemented and applied to Plaintiffs, were narrowly tailored to serve the
government’s interest. Narrow tailoring requires the government to
demonstrate that a policy is the “least restrictive means” of achieving its objective.
Thomas, 450 U.S. at 718.

These procedures cannot survive strict scrutiny because denying religious
accommodations based on the criteria outlined in the Accommodation Standards,
such as whether an applicant can produce a letter from a religious official, is not
narrowly tailored to serve the government'’s interest in preventing the spread of
COVID-19. The City offers no meaningful argument otherwise.

II. Irreparable Harm
A. Motions Panel Order

Plaintiffs have also shown that they would suffer irreparable harm absent
the relief ordered by the Motions Panel. They have demonstrated that they were
denied religious accommodations — pursuant to what the City has conceded was
a “constitutionally suspect” process — and were consequently threatened with

imminent termination if they did not waive their right to sue. This is sufficient
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to show irreparable harm. See Am. Postal Workers Union v. United States Postal
Serv., 766 F.2d 715, 722 (2d Cir. 1985) (noting that “the threat of permanent
discharge” can cause irreparable harm in the First Amendment context).'®

B. Plaintiffs’ Request for Broader Relief

Plaintiffs contend that this interim relief does not go far enough. They

argue that they are entitled to an injunction immediately reinstating them and

8 We do not cast doubt on the well-established principle that “loss of employment
‘does not usually constitute irreparable injury.”” Does 1-6, 16 F.4th at 36 (emphasis
added) (quoting Sampson v. Murray, 415 U.S. 61, 90 (1974)); see We The Patriots, 2021 WL
5121983, at *19; see also, e.g., Plata v. Newsom, 2021 WL 5410608, at *3 (N.D. Cal. Nov. 17,
2021) (collecting cases in which district courts have concluded that the “choice” between
“maintaining . . . employment or taking a vaccine that [employees] do not want . . . does
not [cause employees to suffer] irreparable harm that warrants enjoining a vaccine
mandate”). But see BST Holdings, L.L.C. v. OSHA, 2021 WL 5279381, at *8 (5th Cir. Nov.
12, 2021) (finding irreparable harm where “reluctant individual recipients [were] put to
a choice between their job(s) and their jab(s)”).

This is an unusual case for two reasons. First, Plaintiffs have demonstrated a
likely violation of their First Amendment rights resulting from the manner in which their
religious accommodation claims were considered. Cf. Does 1-3, 2021 WL 5027177, at *1,
*4 (Gorsuch, ., dissenting from the denial of application for injunctive relief) (finding
irreparable harm where healthcare workers raised a First Amendment claim and faced
termination if they did not comply with vaccine mandate). Second, these very
procedures require Plaintiffs to forgo suit to avoid harm and the City has consented to
the entry of an injunction which, among other things, will provide for these claims to be
promptly reconsidered pursuant to procedures that are not constitutionally infirm. Cf.
Moore v. Consol. Edison Co. of N.Y., Inc., 409 F.3d 506, 512 n.6 (2d Cir. 2005) (noting
“particularly stringent standard for irreparable harm” in government personnel cases
and observing that preliminary relief is inappropriate where harm could not be vitiated
by an interim injunction). Given these facts and the City’s concessions, we need not
intimate a view as to whether Plaintiffs could show irreparable harm in different
circumstances.
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granting them backpay pending de novo consideration of their requests for
religious accommodations. Because Plaintiffs have not shown that they would
suffer irreparable harm absent this broader relief, we are not persuaded.

At the outset, we clarify what is at stake at this point in the litigation. The
City has committed to providing “fresh consideration” and prompt resolution of
Plaintiffs’ requests for religious accommodation. Motions Panel Order { 1.
Under the Motions Panel Order, the City must adjudicate these requests within
two weeks of Plaintiffs” submission of any documents they are permitted (but not
required) to submit in support of their accommodation requests. Id. 3. The
City may not terminate Plaintiffs or require them to opt-in to the extended leave
program (and thereby waive their right to sue) while their requests are pending.
Id. 1 4. The City has also affirmed that Plaintiffs who receive accommodations
will be reinstated and receive all back pay and other benefits to which they are
entitled. The question before us is thus whether additional preliminary relief is
required until the City can decide Plaintiffs’ renewed requests for a religious
accommodation over the next few weeks.

We conclude that no such relief is required. Plaintiffs contend that they

will be irreparably harmed if we do not reinstate them during this period. We
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disagree. Though Plaintiffs will continue to be on leave without pay while the
City reconsiders their requests for religious accommodations, they have not
shown that this amounts to an irreparable harm in the circumstances here. “In
government personnel cases,” like this one, “we ‘apply a particularly stringent
standard for irreparable injury” and pay special attention to whether the interim
relief will remedy any irreparable harm that is found.” Mullins v. City of N.Y., 307
F. App’x 585, 587-88 (2d Cir. 2009) (quoting Moore, 409 F.3d at 512 n.6, in turn
quoting Am. Postal, 766 F.2d at 721). Thus, we have held that when irreparable
harm arises “not from [an] interim discharge but from the threat of permanent
discharge” a preliminary injunction is inappropriate because harm would not be
“vitiated by an interim injunction.” Moore, 409 F.3d at 512 n.6 (quoting Savage v.
Gorski, 850 F.2d 64, 68 (2d Cir. 1988)).

Applying these principles here, Plaintiffs are not entitled to reinstatement
while the City reconsiders their requests for religious accommodations. In
Savage, we held that even an “interim discharge” is insufficient to show irreparable
harm in the government employment context. 850 F.2d at68. It follows that the
City’s decision to require Plaintiffs to remain on leave without pay for a few

additional weeks is inadequate to justify an injunction reinstating them pending
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redetermination of their requests for religious accommodations.” And under the
Motions Panel Order, Plaintiffs will receive backpay if their requests for religious
accommodations are granted. Motions Panel Order q 5; see Sampson, 415 U.S. at
91 (holding that possibility of backpay obviates risk of irreparable harm).

In support of their argument that they are entitled to broader relief, Plaintiffs
contend that “[t]he loss of First Amendment freedoms, for even minimal periods
of time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S.
347, 373 (1976) (plurality opinion). But cf. Does 1-6, 16 F.4th at 37 (“Even if,
arguendo, these claims [including a First Amendment claim] presumptively cause
irreparable harm, we think the state has overcome any such presumption.”); Bronx
Household of Faith v. Bd. of Educ., 331 F.3d 342, 349 (2d Cir. 2003) (“[W]e have not
consistently presumed irreparable harm in cases involving allegations of the
abridgement of First Amendment rights.”).

We do not gainsay the principle that those who are unable to exercise their
First Amendment rights are irreparably injured per se. But this principle is not

applicable to the present case. The City is not threatening to vaccinate Plaintiffs

19 This case does not require us to address whether an employer’s decision to place
its employees on leave without pay for an extended period — i.e., longer than the few
weeks required by the Motions Panel Order — could inflict irreparable harm.
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against their will and despite their religious beliefs, which would unquestionably
constitute irreparable harm. Plaintiffs instead face economic harms, principally
a loss of income, while the City reconsiders their request for religious
accommodations.  “It is well settled, however, that adverse employment
consequences,” like the loss of income accompanying a suspension without pay,
“are not the type of harm that usually warrants injunctive relief because economic
harm resulting from employment actions is typically compensable with money
damages.” We The Patriots, 2021 WL 5121983, at *19 (citing Sampson, 415 U.S. at
91-92; Savage, 850 F.2d at 68). Because those harms “could be remedied with
money damages, and reinstatement is a possible remedy as well,” id., they do not
justify an injunction reinstating Plaintiffs. See Savage, 850 F.2d at 68 (“Since
reinstatement and money damages could make appellees whole for any loss
suffered during this period, their injury is plainly reparable and appellees have
not demonstrated the type of harm entitling them to injunctive relief.”); cf. A.H.,
985 F.3d at 176 (“In cases alleging constitutional injury, a strong showing of a
constitutional deprivation that results in mnoncompensable damages ordinarily

warrants a finding of irreparable harm.” (emphasis added)).
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For that reason, this case is different from other pandemic-era cases that
have found irreparable harm based on First Amendment violations. See, e.g.,
Roman Cath. Diocese, 141 S. Ct. at 67-68; Agudath, 983 F.3d at 636-37. Those cases
involved restrictions on worshippers’ rights to attend religious services and so
directly prohibited them from freely exercising their religion. See Agudath, 983
F.3d at 636 (“The Free Exercise Clause protects both an individual’s private right
to religious belief and the performance of (or abstention from) physical acts that
constitute the free exercise of religion, including assembling with others for a
worship service.”).

Not so here. Plaintiffs are not required to perform or abstain from any
action that violates their religious beliefs. Because Plaintiffs have refused to get
vaccinated, they are on leave without pay. The resulting loss of income
undoubtedly harms Plaintiffs, but that harm is not irreparable. See Sampson, 415
U.S. at91, 92 n.68 (“[L]oss of income],] . . . an insufficiency of savings or difficulties
in immediately obtaining other employment. .. will not [ordinarily] support a
finding of irreparable injury, however severely they may affect a particular

individual.”).2

20 Plaintiffs” request for backpay fails for an additional reason. Preliminary
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III. Public Interest

We briefly address the remaining preliminary injunction factor, the public
interest. The public interest weighs in favor of the relief granted by the Motions
Panel. To the extent Plaintiffs were denied religious accommodations pursuant
to a concededly “constitutionally suspect” process, the public interest favors
affording them an opportunity for reconsideration. See Agudath, 983 F.3d at 637
(“No public interest is served by maintaining an unconstitutional policy when
constitutional alternatives are available to achieve the same goal.”). Indeed, the
City has not objected to providing that relief, fortifying our conclusion that it
serves the public interest. In sum, the relief afforded by the Motions Panel
appropriately balances the equities by ensuring that Plaintiffs are not terminated
or forced to waive their right to sue as the City reconsiders their requests for
religious accommodation while, at the same time, the Vaccine Mandate, which is
designed to further the compelling objective of permitting schools fully to reopen,

continues in effect.

injunctions are appropriate only to prevent prospective harm until the trial court can
decide the case on the merits. Plaintiffs’ request for backpay is (as the term backpay
suggests) entirely retrospective. We would thus deny Plaintiffs” request for backpay at
this stage even if Plaintiffs had shown that their economic harms were irreparable.
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IV. Plaintiffs’ Remaining Arguments
A. “Similarly Situated” Individuals

Plaintiffs also argue that we should order sweeping injunctive relief that
extends to thousands of supposedly “similarly situated” nonparties to this
litigation. We disagree. To start, the City has represented that it “is making an
opportunity for fresh consideration available more broadly to Department of
Education employees who unsuccessfully sought religious [accommodations]
pursuant to the arbitration award’s appeal process.” Defendants Br.27. “Those
employees will be granted the same opportunity” as Plaintiffs “to have their
religious accommodation requests considered by the central citywide panel.” Id.
at 27-28. The City also represents that “[w]hile their appeals are pending, these
employees will remain on leave-without-pay status and will have seven days after
their new appeals are resolved to apply for an extension of this status.” Id. at 18—
19. The City will therefore afford substantially the same relief to these nonparties
as has already been ordered by the Motions Panel as regards Plaintiffs.

In any event, we would not grant Plaintiffs’ request for sweeping injunctive
relief even if this were not the case because as a “general rule, . . . injunctive relief
should be no more burdensome to the defendant than necessary to provide

complete relief to the plaintiffs.” Madsen v. Women’s Health Ctr., 512 U.S. 753, 765
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(1994) (quoting Califano v. Yamasaki, 442 U.S. 682, 702 (1979)); accord New York Legal
Assistance Grp. v. BIA, 987 F.3d 207, 225 (2d Cir. 2021); see also United States v. Nat'l
Treasury Emps. Union, 513 U.S. 454, 478 (1995) (teaching that courts should not
“provide relief to nonparties when a narrower remedy will fully protect the
litigants”); United States v. Raines, 362 U.S. 17, 21 (1960) (noting that the judicial
power is limited to “adjudgling] the legal rights of litigants in actual
controversies”); Hawaii, 138 S. Ct. at 2427 (Thomas, J., concurring) (“[A]s a general
rule, American courts of equity did not provide relief beyond the parties to the
case.... American courts’ tradition of providing equitable relief only to parties
was consistent with their view of the nature of judicial power.”).2!

Plaintiffs repeatedly emphasize that they have raised “facial” challenges as
if that permits them to obtain class wide relief without obtaining class certification.

But we have rejected Plaintiffs’ facial challenge to the Vaccine Mandate. We also

2L Cf. Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch, J.,
concurring in the grant of stay) (“Equitable remedies, like remedies in general, are meant
to redress the injuries sustained by a particular plaintiff in a particular lawsuit. When a
district court orders the government not to enforce a rule against the plaintiffs in the case
before it, the court redresses the injury that gives rise to its jurisdiction in the first place.
But when a court goes further than that, ordering the government to take (or not take)
some action with respect to those who are strangers to the suit, it is hard to see how the
court could still be acting in the judicial role of resolving cases and controversies.”); Gill
v. Whitford, 138 S. Ct. 1916, 1934 (2018) (“[S]tanding is not dispensed in gross: A
plaintiff’s remedy must be tailored to redress the plaintiff’s particular injury.”).
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reject Plaintiffs” attempt to transform their garden-variety “as applied” claims into
what are effectively claims on behalf of a class simply by styling them as “facial”
challenges. Indeed, Plaintiffs’ challenge is an end run around the rules governing
class certification. =~ Why, after all, would plaintiffs go to the trouble of
demonstrating “numerosity, commonality, typicality, and adequa[cy]” if they can
obtain classwide relief as Plaintiffs now propose? Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 349 (2011).

Relatedly, we do not reject Plaintiffs’ theory because they failed to use the
words “class action” in the title of their complaint. Rather, Plaintiffs never moved
for class certification, so no class has been certified. And the rule that injunctive
relief should be narrowly tailored to prevent harm to the parties before the court
“applies with special force where,” as here, “there is no class certification.”
California v. Azar, 911 F.3d 558, 582-83 (9th Cir. 2018); see id. (“Injunctive relief
generally should be limited to apply only to named plaintiffs where there is no
class certification.”); see also Sharpe v. Cureton, 319 F.3d 259, 273 (6th Cir. 2003)
(“While district courts are not categorically prohibited from granting injunctive
relief benefitting an entire class in an individual suit, such broad relief is rarely

justified because injunctive relief should be no more burdensome to the defendant
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than necessary to provide complete relief to the plaintiffs.” (citing Yamasaki, 442
U.S. at 702)); Meyer v. CUNA Mut. Ins. Soc’y, 648 F.3d 154, 171 (3d Cir. 2011)
(collecting cases in which courts have “found injunctions to be overbroad where
their relief amounted to class-wide relief and no class was certified”).

Moreover, “[f]acial challenges are disfavored.” Wash. State Grange v. Wash.
State Republican Party, 552 U.S. 442, 450 (2008). The Supreme Court has
“strong[ly] admon[ished] that a court should adjudicate the merits of an as-
applied challenge before reaching a facial challenge to the same statute.”
Commodity Trend Serv. v. CFTC, 149 F.3d 679, 683 (7th Cir. 1998) (citing Bd. of Trs.
of State Univ. of New York v. Fox, 492 U.S. 469, 484-86 (1989)); see also Brockett v.
Spokane Arcades, Inc., 472 U.S. 491, 502 (1985) (refusing to facially invalidate statute
because “a federal court should not extend its invalidation of a statute further than
necessary to dispose of the case before it”); see, e.g., United States v. Grace, 461 U.S.
171, 175 (1983) (limiting review to the question of whether a statute was
unconstitutional “as applied” in certain contexts, even though plaintiffs raised a
facial challenge under the First Amendment). Thus, “it is a proper exercise of
judicial restraint for courts to adjudicate as-applied challenges before facial ones

in an effort to decide constitutional attacks on the narrowest possible grounds and

41



Case 21-2711, Document 118, 11/28/2021, 3218341, Page4?2 of 48

to avoid reaching unnecessary constitutional issues.” Commodity Trend Serv., 149
F.3d at 690 n.5; see Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 34647 (1936)
(Brandeis, J., concurring) (articulating these foundational principles of judicial
restraint).  Consistent with these well-established principles, we decline to
expand the relief ordered by the Motions Panel to cover nonparties to this
litigation.?2

B. Conflict of Interest and Title VII

Plaintiffs finally contend that the interim relief afforded by the Motions
Panel is inadequate for two additional reasons. Neither is persuasive.

First, Plaintiffs contend that including lawyers from the Office of the
Corporation Counsel on the citywide panel is improper because the Corporation
Counsel has a conflict of interest due to its participation in this litigation. We
reject this argument. The attorneys are advocates, not parties-in-interest. = See,
e.g., MFS Sec. Corp. v. SEC, 380 F.3d 611, 619 (2d Cir. 2004) (rejecting the argument

that an agency’s “role as [the petitioners’] adversary in litigation prevented it from

22 The Kane Plaintiffs have filed an amended class action complaint in the district
court, and the Keil Plaintiffs have requested permission to file such a complaint.
Without expressing a view as to these amended complaints, we note that remand will
permit the district court to consider these complaints in the first instance.
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being an impartial administrative adjudicator in the petitioners” administrative
action” (citing Blinder, Robinson & Co. v. SEC, 837 F.2d 1099, 1104 (D.C. Cir. 1988)).

Second, the Keil Plaintiffs object to the Motions Panel Order’s statement that
consideration by the citywide panel must comport with Title VII and other
applicable state and City law. They argue that the citywide panel must follow
the First Amendment. Itis, of course, true that the citywide panel must abide by
the First Amendment. By ordering the citywide panel’s proceedings to abide by
other applicable law, the Motions Panel Order does not (and could not) suggest
that the First Amendment is somehow inapplicable to those proceedings.

We conclude by noting that while the Keil Plaintiffs do not invoke Title VII
in their lawsuit, that statute will be highly relevant to their renewed requests for
religious accommodations. Under the Supreme Court’s decision in Smith, the
First Amendment likely does not require any religious accommodations
whatsoever to neutral and generally applicable laws.  See Shrum v. City of Coweta,
449 F.3d 1132, 1143 (10th Cir. 2006) (McConnell, J.) (“[T]he mere failure of a
government employer to accommodate the religious needs of an employee, where

the need for accommodation arises from a conflict with a neutral and generally
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applicable employment requirement, does not violate the Free Exercise Clause, as
that Clause was interpreted in Smith.”).

In contrast, Title VII requires employers to offer reasonable religious
accommodations in certain circumstances. See We The Patriots, 2021 WL 5121983,
at *17. See generally U.S. Equal Employment Opportunity Comm’n, What You
Should Know about COVID-19 and the ADA, the Rehabilitation Act, and Other EEO
Laws § L Vaccinations — Title VII and Religious Objections to COVID-19 Vaccine
Mandates (last updated Oct. 28, 2021). Title VII does not, however,

require covered entities to provide the accommodation that [an

employee] prefer[s]—in this case, a blanket religious exemption

allowing them to continue working at their current positions
unvaccinated. To avoid Title VII liability for religious
discrimination, . . . an employer must offer a reasonable
accommodation that does not cause the employer an undue hardship.

Once any reasonable accommodation is provided, the statutory
inquiry ends.

We The Patriots, 2021 WL 5121983, at *17. In providing religious
accommodations, a government employer must abide by the First Amendment.
As we have explained, and based only on the record developed to date,
Plaintiffs have demonstrated a likelihood of success on their claim that as applied
to them, the City’s process for implementing the Vaccine Mandate via the

Arbitration Award offended the First Amendment. But we do not suggest that
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Plaintiffs are in fact entitled to their preferred religious accommodations — or any
religious accommodation, for that matter — under Title VII (or the First
Amendment). Our decisionis narrow. We conclude only that the interim relief
put in place by the Motions Panel should continue so that Plaintiffs, with the
consent of the City, are afforded an opportunity to have their accommodation
requests promptly reconsidered.

To the extent Plaintiffs raise other objections to the process by which their
requests for accommodations will be adjudicated by the citywide panel, those
objections are best addressed by the district court on remand. Plaintiffs are free
to renew their First Amendment (and other) objections before the district court.

CONCLUSION

For the foregoing reasons, we VACATE the district court’s order denying
preliminary injunctive relief. Further, we ENJOIN Defendants consistent with
the terms of the Motions Panel Order. This injunction will remain in place during
reconsideration of Plaintiffs’” renewed requests for religious accommodations.
Within two weeks of the conclusion of Plaintiffs” proceedings before the citywide
panel, the parties shall inform the district court (rather than this merits panel) of

the result of those proceedings and advise of any further relief being sought.

45



Case 21-2711, Document 118, 11/28/2021, 3218341, Page46 of 48

Finally, we REMAND the case to the district court for further proceedings
consistent with this opinion, making clear that the district court may alter the
terms of the preliminary relief we have ordered or set them aside, as circumstances

and further development of the record may require.

A True Copy

46




Case 21-2711, Document 118, 11/28/2021, 3218341, Page47 of 48

APPENDIX

United States Court of Appeals

FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the

14th day of November, two thousand twenty-one.

Before: Pierre N. Leval,
José A. Cabranes,
Denny Chin,
Circuit Judges.

Michael Kane, William Castro, Margaret Chu,
Heather Clark, Stephanie Di Capua, Robert Gladding,
Nwakaego Nwaifejokwu, Ingrid Romero, Trinidad
Smith, Amaryllis Ruiz-Toro,

Plaintiffs-Appellants,
V.

Bill de Blasio, in his official capacity as Mayor of
the City of New York, David Chokshi, in his
official capacity of Health Commissioner of the
City of New York, New York City Department of
Education,

Defendants-Appellees.

Matthew Keil, John De Luca, Sasha Delgado,
Dennis Strk, Sarah Buzaglo,

Plaintiffs-Appellants,
V.

The City of New York, Board of Education of the
City School District of New York, David Chokshi, in
his Official Capacity of Health Commissioner of the
City of New York, Meisha Porter, in her Official
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Capacity as Chancellor of the New York City
Department of Education,

Defendants-Appellees.

The motions of Plaintiffs-Appellants (‘“Plaintiffs”) for an injunction pending appeal

having been heard at oral argument on November 10, 2021, and Defendants-Appellees
(“Defendants”) having represented to this Court that “the City is working toward making an
opportunity for reconsideration available more broadly to DOE employee[s] who unsuccessfully
sought religious exemptions pursuant to the arbitration award’s appeal process,” it is hereby

ORDERED that this appeal is expedited and will be heard by a merits panel sitting on

November 22, 2021 (the “merits panel”). Pending further order by the merits panel,

1.

Plaintiffs shall receive fresh consideration of their requests for a religious
accommodation by a central citywide panel consisting of representatives of the
Department of Citywide Administrative Services, the City Commission on Human
Rights, and the Office of the Corporation Counsel.

Such consideration shall adhere to the standards established by Title VII of the Civil
Rights Act of 1964, the New York State Human Rights Law, and the New York City
Human Rights Law. Such consideration shall not be governed by the challenged criteria
set forth in Section IC of the arbitration award for United Federation of Teachers
members. Accommodations will be considered for all sincerely held religious
observances, practices, and beliefs.

Plaintiffs shall submit to the citywide panel any materials or information they wish to be
considered within two weeks of entry of this order. The citywide panel shall issue a
determination on each request no later than two weeks after a plaintiff has submitted such
information and materials. Within two business days of the entry of this order,
Defendants shall inform plaintiffs’ counsel how such information and materials should be
transmitted to the citywide panel.

The deadline to opt-in to the extended leave program and execute any accompanying
waiver shall be stayed for Plaintiffs, and no steps will be taken to terminate the plaintiff’s
employment for noncompliance with the vaccination requirement.

. If a plaintiff’s request is granted by the citywide panel, the plaintiff will receive backpay

running from the date they were placed on leave without pay.

This order is intended only to provide for temporary interim relief until the matter is
considered by the merits panel of this court, which panel may entirely supersede these
provisions for interim relief, and the parties are at liberty to advocate to the merits panel
for alteration of these provisions. Unless the merits panel has previously entered a
superseding order, within two weeks of the conclusion of Plaintiffs’ proceedings before
the citywide panel, the parties shall inform the merits panel of the result of those
proceedings and advise of any further relief being sought.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk

48



APPENDIX M



Case 21-2711, Document 120, 11/28/2021, 3218346, Pagel of 1

UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
28" day of November, two thousand twenty-one.

Before: Debra Ann Livingston,
Chief Judge,
Amalya L. Kearse,
Eunice C. Lee,
Circuit Judges.

Matthew Keil, John De Luca, Sasha Delgado, JUDGMENT
Dennis Strk, Sarah Buzaglo,
Docket No. 21-2711
Plaintiffs - Appellants,

V.

The City of New York, Board of Education of the
City School District of New York, David Chokshi,
in his Official Capacity of Health Commissioner
of the City of New York, Meisha Porter, in her
Official Capacity as Chancellor of the New York
City Department of Education,

Defendants - Appellees.

The appeal in the above captioned case from an order of the United States District
Court for the Southern District of New York was argued on the district court’s record and
the parties’ briefs. Upon consideration thereof,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that order of the district court
is VACATED. The Defendants are ENJOINED consistent with the terms of the November 14,
2021 Motions Panel Order. The case is REMANDED for further proceedings consistent with this
opinion, making clear that the district court may alter the terms of the preliminary relief we have
ordered or set them aside, as circumstances and further development of the record may require.

For the Court:

Catherine O’Hagan Wolfe,
Clerk of Court
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GIBSON LAW FIRM, PLLC NELSON MADDEN BLACK LLP
SUJATA S. GIBSON, ESQ. BARRY BLACK, ESQ.
408 W Martin Luther King, Jr. St. 475 Park Ave. S., Suite 2800
Ithaca, NY 14850 New York, NY 10016

December 11, 2021

VIA ECF

Hon. Valerie E. Caproni

United States District Court

Southern District of New York
Thurgood Marshall Courthouse

40 Foley Square, New York, NY 10007

Re:  Kanev. de Blasio Docket 21 civ 7863
Keil v. City of New York Docket 21 civ 8773

Dear Judge Caproni:

Plaintiffs in Kane v de Blasio (21-CV-7863) and Keil v. City of New York (21-CV-8773)
jointly hereby report to the Court that the proceedings before the Citywide panel have concluded.

By this letter motion, and upon all prior papers submitted in this matter to this Court and
the Second Circuit Court of Appeals, incorporated herein by reference, Plaintiffs respectfully and
jointly request that this Court grant Plaintiffs an emergency injunction pursuant to Fed. R. Civ.
Pro. 65(a). The basic new facts are in the attached declarations from counsel, incorporated by
reference along with exhibits into this letter motion. Essentially, the Plaintiffs, having only hours
earlier timely completed their submissions to the citywide panel for renewed consideration, were
promptly and summarily denied any relief on Friday, December 10, 2021, with no explanation and
no adequate process afforded.

Plaintiffs further request this Court to provisionally certify a class pursuant to Fed. R. Civ.
Pro. 23 to ensure that any preliminary injunctive relief afforded is provided to all similarly situated
DOE employees. For the same reasons that Plaintiffs acknowledge consolidation of the two
matters is appropriate, provisional class certification is likely required. Common questions of law
and fact predominate, and strict scrutiny is appropriate for all DOE employees who have been
subjected to the unconstitutional policies adopted by the DOE. Defendants have not applied relief
consistently, and many DOE employees similarly situated to the named Plaintiffs were entirely
denied the opportunity for a “fresh review” and simply informed that they would be terminated.
Upon information and belief, Defendants have issued only summary denials to those who were
allowed to reapply and intend to arbitrarily issue similar summary denials to all or most of the rest
shortly.

To avoid inconsistent adjudication with respect to individual proposed class members that

would establish incompatible standards of conduct for the Defendants, Plaintiffs hereby request
that this Court issue an order provisionally certifying a class encompassing all DOE employees

TELEPHONE: (607) 327-4125 EMAIL: SUJATA@ GIBSONFIRM.LAW
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who assert a religious objection to the vaccine mandate, pending the Court’s review of the motion
papers concurrently filed herewith on a briefing schedule to be proposed jointly with opposing
counsel on or before the deadline set forth by this Court last Friday.

For all of the arguments and reasons already set forth in Plaintiffs’ motion papers for
injunctive relief filed in this Court and before the Second Circuit Court of Appeals, and upon their
renewed First Amendment and other objections before this Court, Plaintiffs and all similarly
situated DOE employees require and should be afforded an injunction ordering their immediate
reinstatement pending resolution of this litigation.

As early as Monday, December 13, and through Thursday, December 16, the various
Plaintiffs must be vaccinated in violation of their sincerely-held religious beliefs or possibly face
various penalties including the loss of health insurance and other benefits. We respectfully request
this Court issue a decision on this letter motion no later than December 13, 2021 at 10 a.m. to
avoid further irreparable harm.

Wherefore, Plaintiffs’ jointly respectfully ask that this Court issue an order:

1) Enjoining enforcement of the vaccine mandate against any employee who asserts a sincere
religious objection to vaccination pending resolution of this litigation; and

2) Provisionally certifying a class of all DOE employees who assert religious objections to
the vaccine mandate; and

3) Ordering the Defendants to immediately reinstate Plaintiffs and all proposed Class
members to their original positions prior to the enforcement of the vaccine mandate.

Respectfully Submitted,

/s Bawry Black /51 Sujato S. Gibson
Counsel for Keil Plaintiffs Counsel for Kane Plaintiffs

Cc: All counsel via ECF

TELEPHONE: (607) 327-4125 EMAIL: SUJATA@ GIBSONFIRM.LAW
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Kane, et al.
Plaintiffs,
DECLARATION OF
VS. SUJATA S. GIBSON
de Blasio, et al. Civil Action No. 1:21-cv-07863
Defendants.
STATE OF NEW YORK )
) ss.:
COUNTY OF TOMPKINS )

SUJATA GIBSON, an attorney admitted pro hac vice to practice before this Court,
declares under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the following is
true:

1. I am the attorney for the Plaintiffs in the Kane v. de Blasio case and am fully

familiar with the facts and circumstances of this case.

2. I make this declaration in support of Plaintiffs’ joint motion with the Keil v. City
of New York Plaintiffs to lift the stay imposed by the district court and for
emergency injunctive relief pending resolution of this litigation.

3. On November 29, 2021, all Plaintiffs in the Kane v de Blasio case timely
submitted their applications for “fresh review” from the “citywide panel” in

accordance with the Second Circuit Court of Appeals’ instructions.



10.

11.
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Plaintiffs objected to this relief as inadequate to address the violations of their
first amendment rights, as acknowledged by the Second Circuit.

The “fresh look” did not define any criteria or procedural safeguards to ensure
that appropriate injunctive relief was afforded. Rather, it was a sham process
conducted by a biased panel of Defendants’ employees and the lawyers who
represent them in this case, who, as part of their ethical obligation to their client,

cannot provide an unbiased review.

. Plaintiffs clarified, through counsel, that they submit these applications under

objection and do not waive any rights, remedies or other relief arising out of their
constitutional claims litigated in this action.

On December 8, 2021, at 2:57pm, opposing counsel emailed me and counsel for
Keil v. The City of New York a request for further information from each Plaintiff,
to be submitted to her on or before December 10, 2021 for use in determining
whether to grant religious accommodations to Plaintiffs. A true and accurate copy
of this email is attached hereto as Exhibit 1.

Shortly before noon on December 10, 2021, Keil counsel and I timely submitted

Plaintiffs’ supplemental materials.

. Almost immediately, Plaintiffs began receiving their summary auto-generated

denials. Attached hereto as Exhibit 2 are the auto-generated responses.

As evidenced by the denials, no explanation was provided for why the Plaintiffs
were denied, and no real thought went into the review.

All Plaintiffs have sincere religious objections to the vaccine mandate as defined
by standards governing Title VII and the First Amendment to the United States

Constitution, and all Plaintiffs can be easily and safely accommodated as



12.

13.

14.

Case 1:21-cv-07863-VEC Document 85-1 Filed 12/11/21 Page 3 of 6

evidenced by the declarations of public health experts filed in their original
motions for injunctive relief (ECF 18 and 19) and by the great weight of the
scientific evidence, which shows that COVID-19 vaccines are for personal
protection and cannot stop spread of COVID-19 in any meaningful way.

Attached hereto as Exhibit 3 is a true and accurate copy of a recent Harvard
study found that “there appears to be no discernable relationship between
percentage of population fully vaccinated and new COVID-19 cases.”
Subramanian S V and Akhil Kumar. “Increases in COVID-19 are unrelated to
levels of vaccination across 68 countries and 2947 counties in the United States.”
European Journal of Epidemiology, 1-4. 30 Sep. 2021, doi: 10.1007/510654-021-
00808-07.

This study, and many others, affirm what the experts were and are prepared to
testify about and what is consensus in the scientific community at this point: herd
immunity cannot be achieved with the available COVID-19 vaccines, COVID-19 is
going to be endemic, and everyone or substantially everyone is going to
eventually get COVID-19, whether they are vaccinated or not, and allowing
reasonable religious accommodation will not meaningfully impact the spread of
COVID-19 in New York City schools.

As another example of studies supporting these well-established scientific
conclusions, attached hereto is a letter published in the Lancet with citations to
other recent studies confirming that vaccinated people still spread COVID-19 at
substantially the same levels as unvaccinated. Exhibit 4. Giinter Kampf, “The

epidemiological relevance of the COVID-19-vaccinated population is increasing.”



15.

16.

17.

18.

19.
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The Lancet Regional Health - Europe, Volume 11, 2021, 100272, ISSN 2666-
7762, https://doi.org/10.1016/j.lanepe.2021.100272.

Data from the New York City Department of Education website also confirms that
the vaccine mandate has had no discernable impact on the percentage of teachers
and staff actively infected with COVID-19.

Before the unvaccinated teachers and staff were excluded on October 4, 2021,
there were approximately 55 staff members infected with COVID-19 among all
DOE staff (vaccinated and unvaccinated). A true and accurate copy of an article
reporting the numbers of infected staff before the vaccine mandate took effect is
attached hereto as Exhibit 5 (available at https://gothamist.com/news/55-doe-
employees-test-positive-for-coronavirus-as-city-announces-situation-room-for-
schools).

Today, there are 125 active infections among the fully vaccinated NYC DOE staff.
Attached hereto as Exhibit 6 is a true and accurate copy of the NYC DOE daily
Covid case map, showing infection rates as broken up between students and staff
as of December 10, 2021, available at https://www.schools.nyc.gov/school-
life/health-and-wellness/covid-information/daily-covid-case-map.

While the vaccine mandate has had no impact on infection rates in the NYC
schools, exclusion of these teachers has had a significant impact on the children
and has created a staffing crisis that harms the community.

Attached hereto as Exhibit 7 is a true and accurate copy of the PIX11 News
publication on October 6, 2021, by James Ford entitled NYC DOE employees

reassigned over vaccine mandates say students, schools are shortchanged


https://doi.org/10.1016/j.lanepe.2021.100272
https://www.schools.nyc.gov/school-life/health-and-wellness/covid-information/daily-covid-case-map
https://www.schools.nyc.gov/school-life/health-and-wellness/covid-information/daily-covid-case-map
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From: Paulson, Susan (Law) <spaulson@Ilaw.nyc.gov>

Sent: Wednesday, December 8, 2021 3:01 PM

To: Sarah Child <schild@nelsonmaddenblack.com>; Jonathan Nelson <jnelson@nelsonmaddenblack.com>

Cc: Barry Black <bblack@nelsonmaddenblack.com>; Sujata Gibson <sujata@gibsonfirm.law>; Brandon Babwah
<bbabwah@nelsonmaddenblack.com>

Subject: FW: Kane/Keil: Request for Information from Citywide Panel

Importance: High

Adding Ms. Child and Mr. Nelson.

Susan Paulson

Senior Counsel | Appeals Division

New York City Law Department

100 Church Street

New York, New York 10007

(212) 356-0821 | spaulson@law.nyc.gov

From: Paulson, Susan (Law)

Sent: Wednesday, December 8, 2021 2:57 PM

To: bblack@nelsonmaddenblack.com; Brandon Babwah <bbabwah@nelsonmaddenblack.com>; Sujata Gibson
<sujata@gibsonfirm.law>

Cc: 'Dearing, Richard (Law)' <Rdearing@I|aw.nyc.gov>; Slack, Devin (Law) <dslack@I|aw.nyc.gov>

Subject: Kane/Keil: Request for Information from Citywide Panel

Importance: High

Counsel,

| just received the following communication from the Citywide Panel requesting additional information from your
clients concerning their religious accommodation requests. In order to adhere to the schedule set by the Second
Circuit, the Panel has requested this information by noon on Friday, December 10.

You may forward the responses to me, in one document, or | can provide you with a DOE email address to which you
may submit the documents. Please advise.

The Citywide Appeals Panel are currently in the process of reviewing the various appeals from the employees in the
Kane and Keil cases. After speaking with the appeals panel, there are some aspects of the requests that are unclear
and we would like some additional information from the appellants to help us better understand the nature of the
employee’s request. We would like to know:

1) Whether the employee has taken any vaccinations previously.

2) For employees who stated they have a personal religious aversion to foreign or other impermissible
substances entering their body, some letters are vague as to what substances the employee is referring
to. We would like each employee to please describe this with more clarity, including describing any other
commonly used medicines, food/drink and other substances they consider foreign/impermissible or that
violate their religious belief.

3) For the employees who claim that they cannot take the vaccination because it was developed and/or tested
using derivative fetal cells that the employee is concerned may have been the result of an abortion, we would
like to know if the employees take medications such as ibuprofen and acetaminophen, or any other
medications that were similarly developed or tested using fetal cell derivative lines.

We would also like to give each employee the opportunity to let us know about any other occasion the employee has
acted in accordance with the cited belief outside the context of a COVID-19 vaccination, to the extent it was not
previously provided in the documentation already submitted.

2
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We understand that based on previous discussions with their counsel, all such requests and communications must be
sent through counsel. | would ask that you convey this to counsel to pass along to their clients and provide an
appropriate response for our review.

Given the schedule of the Second Circuit, we would like to have the responses by noon on Friday.

Best,

Susan

Susan Paulson

Senior Counsel | Appeals Division

New York City Law Department

100 Church Street

New York, New York 10007

(212) 356-0821 | spaulson@law.nyc.gov
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DOC #:

DATE FILED: 12/12/2021

GIBSON LAW FIRM, PLLC NELSON MADDEN BLACK LLP
SUJATA S. GIBSON, ESQ. BARRY BLACK, ESQ.
408 W Martin Luther King, Jr. St. 475 Park Ave. S., Suite 2800
Ithaca, NY 14850 New York, NY 10016

December 11, 2021

VIA ECF

Hon. Valerie E. Caproni

United States District Court

Southern District of New York
Thurgood Marshall Courthouse

40 Foley Square, New York, NY 10007

Re:  Kanev. de Blasio Docket 21 civ 7863
Keil v. City of New York Docket 21 civ 8773

Dear Judge Caproni:

Plaintiffs in Kane v de Blasio (21-CV-7863) and Keil v. City of New York (21-CV-8773)
jointly hereby report to the Court that the proceedings before the Citywide panel have concluded.

By this letter motion, and upon all prior papers submitted in this matter to this Court and
the Second Circuit Court of Appeals, incorporated herein by reference, Plaintiffs respectfully and
jointly request that this Court grant Plaintiffs an emergency injunction pursuant to Fed. R. Civ.
Pro. 65(a). The basic new facts are in the attached declarations from counsel, incorporated by
reference along with exhibits into this letter motion. Essentially, the Plaintiffs, having only hours
earlier timely completed their submissions to the citywide panel for renewed consideration, were
promptly and summarily denied any relief on Friday, December 10, 2021, with no explanation and
no adequate process afforded.

Plaintiffs further request this Court to provisionally certify a class pursuant to Fed. R. Civ.
Pro. 23 to ensure that any preliminary injunctive relief afforded is provided to all similarly situated
DOE employees. For the same reasons that Plaintiffs acknowledge consolidation of the two
matters is appropriate, provisional class certification is likely required. Common questions of law
and fact predominate, and strict scrutiny is appropriate for all DOE employees who have been
subjected to the unconstitutional policies adopted by the DOE. Defendants have not applied relief
consistently, and many DOE employees similarly situated to the named Plaintiffs were entirely
denied the opportunity for a “fresh review” and simply informed that they would be terminated.
Upon information and belief, Defendants have issued only summary denials to those who were
allowed to reapply and intend to arbitrarily issue similar summary denials to all or most of the rest
shortly.

To avoid inconsistent adjudication with respect to individual proposed class members that

would establish incompatible standards of conduct for the Defendants, Plaintiffs hereby request
that this Court issue an order provisionally certifying a class encompassing all DOE employees

TELEPHONE: (607) 327-4125 EMAIL: SUJATA@ GIBSONFIRM.LAW



who assert a religious objection to the vaccine mandate, pending the Court’s review of the motion
papers concurrently filed herewith on a briefing schedule to be proposed jointly with opposing
counsel on or before the deadline set forth by this Court last Friday.

For all of the arguments and reasons already set forth in Plaintiffs’ motion papers for
injunctive relief filed in this Court and before the Second Circuit Court of Appeals, and upon their
renewed First Amendment and other objections before this Court, Plaintiffs and all similarly
situated DOE employees require and should be afforded an injunction ordering their immediate
reinstatement pending resolution of this litigation.

As early as Monday, December 13, and through Thursday, December 16, the various
Plaintiffs must be vaccinated in violation of their sincerely-held religious beliefs or possibly face
various penalties including the loss of health insurance and other benefits. We respectfully request
this Court issue a decision on this letter motion no later than December 13, 2021 at 10 a.m. to
avoid further irreparable harm.

Wherefore, Plaintiffs’ jointly respectfully ask that this Court issue an order:

1) Enjoining enforcement of the vaccine mandate against any employee who asserts a sincere
religious objection to vaccination pending resolution of this litigation; and

2) Provisionally certifying a class of all DOE employees who assert religious objections to
the vaccine mandate; and

3) Ordering the Defendants to immediately reinstate Plaintiffs and all proposed Class
members to their original positions prior to the enforcement of the vaccine mandate.

Respectfully Submitted,

/s/ Bawry Blacks /1 Sujat S. Gibson
Counsel for Keil Plaintiffs Counsel for Kane Plaintiffs

Cc: All counsel via ECF

Any response by Defendants is due no later than Monday, December 13, 2021 at 2:30 P.M. Defendants
must include in their response whether they object to the consolidation of 21-CV-7863 and 21-CV-8773
pursuant to Rule 42 of the Federal Rules of Civil Procedure.

SO ORDERED.

Date: December 12, 2021

HON. VALERIE CAPRONI
UNITED STATES DISTRICT JUDGE

TELEPHONE: (607) 327-4125 EMAIL: SUJATA@ GIBSONFIRM.LAW
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DOC #:

UNITED STATES DISTRICT COURT DATE FILED: 12/14/2021 _
SOUTHERN DISTRICT OF NEW YORK

MICHAEL KANE, WILLIAM CASTRO,
MARGARET CHU, HEATHER CLARK,
STEPHANIE DI CAPUA, ROBERT
GLADDING, NWAKAEGO NWAIFEJOKWU,
INGRID ROMERO, TRINIDAD SMITH,
AMARYLLIS RUIZ-TORO,
Plaintiffs,
-against- : 21-CV-7863 (VEC)

BILL DE BLASIO, IN HIS OFFICIAL
CAPACITY AS MAYOR OF THE CITY OF
NEW YORK: DAVID CHOKSHlI, IN HIS
OFFICIAL CAPACITY OF HEALTH
COMMISSIONER OF THE CITY OF NEW
YORK; NEW YORK CITY DEPARTMENT OF
EDUCATION,

Defendants.

MATTHEW KEIL, JOHN DE LUCA, SASHA
DELGADO, DENNIS STRK, SARAH
BUZAGLO,

Plaintiffs,

-against-
21-CV-8773 (VEC)

THE CITY OF NEW YORK, BOARD OF
EDUCATION OF THE CITY SCHOOL :
DISTRICT OF NEW YORK, DAVID CHOKSHI, :
MEISHA PORTER, :

Defendants.

ORDER
VALERIE CAPRONI, United States District Judge:
WHEREAS on October 12, 2021, the Court denied a motion by Plaintiffs in Kane et al. v.
de Blasio, et al., 21-CV-7863 (the “Kane Plaintiffs”) for a preliminary injunction seeking to

enjoin Defendants from enforcing the City’s vaccine mandate against employees of the New
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York City Department of Education (“DOE”) with sincere religious objections to the vaccine,
21-CV-7863, Dkt. 60;

WHEREAS on October 25, 2021, the Kane Plaintiffs appealed the Court’s denial of their
motion to the Second Circuit, 21-CV-7863, Dkt. 67;

WHEREAS on October 25, 2021, the Court stayed the Kane matter pending resolution of
Plaintiffs’ appeal to the Second Circuit, 21-CV-7863, Dkt. 70;

WHEREAS on October 28, 2021, the Court denied a motion by Plaintiffs in Keil et al. v.
City of New York, et al., 21-CV-8773 (the “Keil Plaintiffs”’) for a temporary restraining order and
preliminary injunction that raised arguments similar to those raised by the Kane Plaintiffs, 21-
CV-8773, Oct. 28, 2021 text entry;

WHEREAS on October 28, 2021, the Keil Plaintiffs appealed the Court’s denial of their
motion to the Second Circuit, 21-CV-8773, Dkt. 33;

WHEREAS on November 1, 2021, the Court stayed the Keil matter pending resolution of
the Plaintiffs’ appeal to the Second Circuit, 21-CV-8773, Dkt. 40;

WHEREAS on November 14, 2021, the Second Circuit motions panel entered an interim
order (the “Motions Panel Order”) requiring Defendants to provide the named Plaintiffs in both
cases with the opportunity for reconsideration of their requests for religious accommodation by a
central citywide panel (the “Citywide Panel”), 21-CV-7863, Dkt. 77 at 47-48; 21-CV-8773, Dkt.
43 at 47-48;

WHEREAS the Second Circuit heard the two appeals in tandem and, on November 28,
2021, entered an opinion on the merits of the appeals, 21-CV-7863, Dkt. 77; 21-CV-8773, Dkt.

43:
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WHEREAS the Second Circuit vacated the Undersigned’s orders denying preliminary
injunctive relief and enjoined the Defendants consistent with the Motions Panel Order, id. at 45;*

WHEREAS the Second Circuit ordered the injunction to remain in place during the
reconsideration of Plaintiffs’ requests for religious accommodations by the Citywide Panel and
required the parties to inform the Undersigned of the results of those proceedings within two
weeks of their conclusion, id.;

WHEREAS the Second Circuit remanded the case to the Undersigned for further
proceedings consistent with its opinion and instructed the Undersigned that she may alter the
terms of the preliminary relief, “as circumstances and further development of the record may
require,” id. at 46;

WHEREAS on November 30, 2021, the Second Circuit issued mandates remanding the
cases to the Undersigned, 21-CV-7863, Dkt. 81; 21-CV-8773, Dkt. 48;

WHEREAS on November 30, 2021, the Court continued the stay in the two cases
pending the parties’ report to the Court within two weeks of the conclusion of Plaintiffs’
proceedings before the Citywide Panel, 21-CV-7863, Dkt. 80; 21-CV-8773, Dkt. 47;

WHEREAS on December 11, 2021, Plaintiffs in both cases filed a joint letter motion
informing the Court that the proceedings before the Citywide Panel have concluded, 21-CV-
7863, Dkt. 85 at 1; 21-CV-8773, Dkt. 50 at 1;

WHEREAS counsel for the Kane Plaintiffs provided copies of the decisions of the

Citywide Panel as to eight of the ten Plaintiffs named in Kane, 21-CV-7863, Dkt. 85-3;2

! Like the Undersigned, the Second Circuit rejected the Plaintiffs’ facial challenge to the vaccine mandate.
See Second Circuit Opinion, 21-CV-7863, Dkt. 77 at 2, 17-24. Because Plaintiffs’ current application focuses on
their as applied challenges, the Court does not discuss Plaintiffs’ facial challenges to the vaccine mandate.

2 The Citywide Panel approved the request of William Castro, one of the named Plaintiffs in Kane matter,
although the e-mail approving his request, oddly, also states that he did not meet the criteria for an accommodation.

3



Case 1:21-cv-08773-VEC Document 54 Filed 12/14/21 Page 4 of 13

WHEREAS counsel for the Keil Plaintiffs provided copies of the decisions as to all five
named Plaintiffs, whose requests for religious accommodations were denied, 21-CV-8773, Dkt.
50-4;

WHEREAS Plaintiffs in both matters seek (1) a preliminary injunction “enjoining
enforcement of the vaccine mandate against any employee who asserts a sincere religious
objection to vaccination pending resolution of this litigation;” (2) provisional certification of “a
class of all DOE employees who assert religious objections to the vaccine mandate;” and (3) an
order requiring “Defendants to immediately reinstate Plaintiffs and all proposed Class members
to their original positions prior to the enforcement of the vaccine mandate,” 21-CV-7863, Dkt.
85 at 2; 21-CV-8773, Dkt. 50 at 2;

WHEREAS on December 13, 2021, Defendants responded in opposition to Plaintiffs’
requests, 21-CV-7863, Dkt. 87; 21-CV-8773, Dkt. 52, and the Plaintiffs replied in support of
their requests, 21-CV-7863, Dkt. 88; 21-CV-8773, Dkt. 53;

WHEREAS no party opposes consolidation of these two cases pursuant to Rule 42 of the
Federal Rules of Civil Procedure, 21-CV-7863, Dkt. 85 at 1, Dkt. 87 at 1; 21-CV-8773, Dkt. 50
at 1, Dkt. 52 at 1;

WHEREAS to be entitled to a preliminary injunction, Plaintiffs must show: (1) a
likelihood of success on the merits; (2) that Plaintiffs are likely to suffer irreparable harm in the

absence of an injunction; (3) that the balance of hardships tips in Plaintiffs’ favor; and (4) that an

Decisions, 21-CV-7863, Dkt. 85-3 at 6. In its response, Defendants clarified that Mr. Castro’s request had been
approved. City’s Resp., 21-CV-7863, Dkt. 87 at 3.

Plaintiffs’ counsel did not provide any information about the status of the requests of the two remaining
named Plaintiffs in Kane, Robert Gladding and Amaryllis Ruiz-Toro. Decisions, 21-CV-7863, Dkt. 85-3. It
appears, however, that their applications were both denied. City’s Resp. at 3 (noting that with the exception of Mr.
Castro, each of Plaintiffs’ applications has been denied).
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injunction is in the public interest, see Capstone Logistics Holdings, Inc. v. Navarrete, 736 F.
App’Xx 25, 25-26 (2d Cir. 2018);® and

WHEREAS to be entitled to class certification, Plaintiffs must satisfy the requirements of
Rule 23(a) of the Federal Rules of Civil Procedure (numerosity, commonality, typicality, and
adequacy of representation) and of Rule 23(b) of the Federal Rules (question of law or fact
common to class members predominate over any questions affecting only individual members
and a class action is superior to other available methods for fairly and efficiently adjudicating the
controversy), see Fed. R. Civ. P. 23; In re Petrobras Sec., 862 F.3d 250, 260 (2d Cir. 2017).

IT IS HEREBY ORDERED that this Court’s stay of both cases is lifted and Plaintiffs’
application for a preliminary injunction is DENIED. “A showing of irreparable harm is the
single most important prerequisite for the issuance of a preliminary injunction.” Faiveley
Transport Malmo AB v. Wabtec Corp., 559 F.3d 110, 118 (2d Cir. 2009) (quotation omitted). A
harm alleged to be irreparable must be “one that cannot be remedied if a court waits until the end
of trial to resolve the harm.” Id. (internal citation omitted). “Where there is an adequate remedy
at law, such as an award of money damages, injunctions are unavailable except in extraordinary
circumstances.” Moore v. Consol. Edison Co. of N.Y., 409 F.3d 506, 510 (2d Cir. 2005).

Plaintiffs have neither attempted to nor have they demonstrated irreparable harm. As a
threshold matter, Plaintiffs’ letter motion seeking an injunction cites no case law and makes very

few arguments generally and as to irreparable harm specifically. In the Second Circuit’s opinion

3 That burden is even higher when a party seeks “a mandatory preliminary injunction that alters the status

quo by commanding some positive act, as opposed to a prohibitory injunction seeking only to maintain the status
quo.” Cacchillo v. Insmed, Inc., 638 F.3d 401, 406 (2d Cir. 2011) (cleaned up). To meet that higher burden, a party
seeking a mandatory injunction must show a “clear or substantial likelihood of success on the merits.” Doninger v.
Neihoff, 527 F.3d 41, 47-48 (2d Cir. 2008) (cleaned up).

The Court takes no position on whether Plaintiffs are seeking a mandatory or prohibitive preliminary
injunction. The Court need not resolve that question because, for the reasons discussed infra, the Court’s
conclusions are the same under either standard.
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entering an injunction pending the review by the Citywide Panel, the Second Circuit found that
Plaintiffs would suffer irreparable harm absent the relief ordered by the Motions Panel. Second
Circuit Opinion, 21-CV-7863, Dkt. 77 at 30-31. But in reaching that conclusion, the Second
Circuit made clear that it was not casting “doubt on the well-established principle that loss of
employment does not usually constitute irreparable injury.” Id. at 31 n.18 (cleaned up)
(collecting cases). The Second Circuit found that principle did not apply given the facts before it
because: (1) Plaintiffs had demonstrated a likely violation of their First Amendment rights
resulting from the procedure implemented by the arbitration awards; and (2) the City had
consented to the entry of an injunction that would allow Plaintiffs’ claims to be reconsidered
promptly pursuant to procedures that are not constitutionally infirm. 1d.

Although Plaintiffs’ current request for injunctive relief incorporated “all prior papers
submitted in this matter to this Court and the Second Circuit Court of Appeals,” see Letter
Request, Dkt. 21-CV-7863, Dkt. 85 at 1; 21-CV-8773, Dkt. 50 at 1, nowhere in any submission
do Plaintiffs address whether the factors on which the Second Circuit relied in finding irreparable
harm remain applicable. The Court concludes that they do not. The Motions Panel Order
required that fresh consideration of Plaintiffs’ requests for religious accommodation be
considered pursuant to “the standards established by Title VII of the Civil Rights Act of 1964,
the New York State Human Rights Law, and the New York City Human Rights Law.” Second
Circuit Opinion at 48. The Order further clarified that the consideration “shall not be governed
by the challenged criteria set forth in Section IC of the arbitration award for United Federation of
Teachers members.” Id. Accordingly, given that the criteria in the arbitration awards were not
being used and given that the City has appeared to have completed its reconsiderations of
Plaintiffs’ claims and is opposing the injunctive relief sought, neither factor that the Second

Circuit relied on in finding irreparable harm continues to apply.

6
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Instead, the Second Circuit’s well-reasoned point that Plaintiffs had not proven
irreparable harm with respect to their request for reinstatement and backpay applies to their
current request for injunctive relief. As the Second Circuit explained:

The City is not threatening to vaccinate Plaintiffs against their will and despite
their religious beliefs, which would unquestionably constitute irreparable harm.
Plaintiffs instead face economic harms, principally a loss of income, while the
City reconsiders their request for religious accommodations. “It is well settled,
however, that adverse employment consequences,” like the loss of income
accompanying a suspension without pay, “are not the type of harm that usually
warrants injunctive relief because economic harm resulting from employment
actions is typically compensable with money damages.” We The Patriots USA,
Inc. v. Hochul, 17 F.4th 266, 294-95 (2d Cir.), opinion clarified, 17 F.4th 368 (2d
Cir. 2021) (citing Sampson v. Murray, 415 U.S. 61, 91-92 (1974); Savage v.
Gorski, 850 F.2d 64, 68 (2d Cir. 1988)). Because those harms “could be
remedied with money damages, and reinstatement is a possible remedy as well,”
id., they do not justify an injunction reinstating Plaintiffs. See Savage, 850 F.2d
at 68 (“Since reinstatement and money damages could make appellees whole for
any loss suffered during this period, their injury is plainly reparable and appellees
have not demonstrated the type of harm entitling them to injunctive relief.”) . . . .

For that reason, this case is different from other pandemic-era cases that have
found irreparable harm based on First Amendment violations. See, e.g., Roman
Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67— 68 (2020); Agudath
Israel of Am. v. Cuomo, 983 F.3d 620, 63637 (2d Cir. 2020). Those cases
involved restrictions on worshippers’ rights to attend religious services and so
directly prohibited them from freely exercising their religion. See Agudath, 983
F.3d at 636 (“The Free Exercise Clause protects both an individual’s private right
to religious belief and the performance of (or abstention from) physical acts that
constitute the free exercise of religion, including assembling with others for a
worship service.”).

Not so here. Plaintiffs are not required to perform or abstain from any action that
violates their religious beliefs. Because Plaintiffs have refused to get vaccinated,
they are on leave without pay. The resulting loss of income undoubtedly harms
Plaintiffs, but that harm is not irreparable. See Sampson, 415 U.S. at 91, 92 n.68,
(“[L]oss of incomel[,] ... an insufficiency of savings or difficulties in immediately
obtaining other employment ... will not [ordinarily] support a finding of
irreparable injury, however severely they may affect a particular individual.”).

Second Circuit Opinion at 34—-36 (cleaned up).
Although Plaintiffs do not provide much explanation about the supposed irreparable harm

that they will suffer without injunctive relief, they do complain that they now have the choice

7
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either to be vaccinated or “possibly [to] face various penalties including the loss of health
insurance and other benefits.” Letter Requests, 21-CV-7863, Dkt. 85 at 2; 21-CV-8773, Dkt. 50
at 2. Additionally, in the emails denying the named Plaintiffs’ requests for accommodations, the
Citywide Panel* informed the applicants whose appeals were denied that they “now have three
business days from the date of this notice to submit proof of vaccination” and “[i]f [they] do not
do so, [they] will be placed on leave without pay.” Decisions, 21-CV-7863, Dkt. 85-3 (emphasis
omitted); Decisions, 21-CV-8773, Dkt. 50-4 (emphasis omitted). Accordingly, the only alleged
harm is economic, and it can be remedied by money damages, were the Plaintiffs to prevail on
the merits of the litigation. In short, Plaintiffs are not entitled to injunctive relief because they
have not demonstrated irreparable harm.

But even had Plaintiffs proven irreparable harm, they have not shown a likelihood of
success on the merits. The Court has almost no information about the process before the
Citywide Panel.> Although Plaintiffs’ counsel in both cases have submitted declarations in
which they assert that the Plaintiffs submitted their applications for review by the Citywide Panel
on November 29, 2021, see Gibson Decl., Dkt. 85-1 { 3; Black Decl., Dkt. 50-1 { 3, no one
bothered to provide copies of those applications to the Court.® Additionally, only the Keil
Plaintiffs provided copies of the supplemental materials provided to the Citywide Panel on
December 10, 2021, in response to a request from the Panel for additional information. See

Supp. Materials, 21-CV-8773, Dkt. 50-3. With so few facts before the Court, Plaintiffs have not

4 The Citywide Panel appears to refer to itself as the “City of New York Reasonable Accommodation

Appeals Panel.” See Decisions, 21-CV-7863, Dkt. 85-3; Decisions, 21-CV-8773, Dkt. 50-4.

5 The City represented that written decisions from the Panel as to each of the Plaintiffs are forthcoming and
will be provided promptly to Plaintiffs’ counsel once received. City Resp. at 2 n.1

6 The letter motion for injunctive relief was not accompanied by an affidavit from any Plaintiff.
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shown that the Citywide Panel’s process was not neutral and rational.” See also Second Circuit
Opinion at 48 (requiring the Citywide Panel to consider the requests pursuant to the standards
established by Title VII of the Civil Rights Act of 1964, the New York State Human Rights Law,
and the New York City Human Rights Law). Because Plaintiffs have not established, at least at
this stage, that the process used by the Citywide Panel was not neutral or generally applicable,
rational basis review applies. See Second Circuit Opinion at 23 (collecting cases). For the same
reasons that the Second Circuit and the Undersigned found the vaccine mandate to be rational on
its face, the Court has no facts before it on which it could conclude that the Citywide Panel’s
process was irrational in any way or infected with hostility to religion. See id. at 23-24 (finding
that requiring vaccination for all DOE staff, in line with CDC guidance, was a reasonable
exercise of the State’s power to act to protect public health); see also Denial of Preliminary
Injunction, 21-CV-7863, Dkt. 65 at 65-66 (finding that the order represents a rational policy
decision about how to best protect children during a global pandemic (citing Maniscalco v. New
York City Dep’t of Educ., 2021 WL 4344267, at *3 (E.D.N.Y. Sept. 23, 2021)).

Additionally, both sets of Plaintiffs provided the Court with the Citywide Panel’s request
for supplemental information from the named Plaintiffs. See Email Chain, 21-CV-7863, Dkt.
85-2 at 2; Email Chain, 21-CV-8773, Dkt. 50-2 at 2. The Panel requested that each named
Plaintiff provide additional information about (1) whether the employee has previously been
vaccinated, (2) other substances that the employee considers foreign or impermissible and that
violate the employee’s religious beliefs; (3) whether the employee takes other medications

developed or tested using fetal cell derivative lines; and (4) other occasions that the employee

7 The Kane Plaintiffs do provide three exhibits with quotations from or purported information about Mayor
de Blasio. See Ex. 8, Dkt. 85-10 (transcript from a press conference held on September 23, 2021); Ex. 9, Dkt. 85-11
(media article from 2015); Ex. 10, Dkt. 85-12 (media article from June 2020). But none of those exhibits discusses
the Citywide Panel or the criteria it used to evaluate Plaintiffs’ requests for religious accommodations; nor could
they as they all predate the establishment of the Citywide Panel in November 2021.

9
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has acted in accordance with the employee’s cited religious beliefs outside the COVID-19
context. Id.

It appears that such information is geared towards developing a factual basis for reaching
a conclusion as to whether any particular Plaintiff’s beliefs are sincerely held and religious in
nature,® both of which are permissible inquiries and questions of fact. See United States v.
Seeger, 380 U.S. 163, 185 (1965) (“[W]hile the ‘truth’ of a belief is not open to question, there
remains the significant question whether it is ‘truly held.” This is the threshold question of
sincerity which must be resolved in every case. It is, of course, a question of fact . . . .”); Sherr v.
Northport-E. Northport Union Free Sch. Dist., 672 F. Supp. 81, 94 (E.D.N.Y. 1987) (finding that
“although the Sherrs [were] clearly genuinely opposed to immunization, the heart of their
opposition does not in fact lie in theological considerations [and accordingly,] their claims of a
sincerely religious basis for their objections to inoculation are not credible”). Without additional
facts about the Citywide Panel, about the information each Plaintiff provided it, and about its
decisions to deny Plaintiffs’ applications, Plaintiffs have not proven that they are likely to prevail
in their argument that the Panels’ decisions are constitutionally or otherwise suspect. In short,
Plaintiffs have not shown that they are likely to succeed on the merits.

Because Plaintiffs have not shown irreparable harm or a likelihood of success on the

merits,® their motion for a preliminary injunction is DENIED. With no basis for a preliminary

8 The Court expects to have more clarity about the bases for the Citywide Panel’s denials of the Plaintiffs’
applications for religious accommodations once the Panel issues written decisions.

o Because Plaintiffs have not shown irreparable harm or a likelihood of success on the merits, the Court need

not consider whether Plaintiffs have made an adequate showing with respect to the two remaining factors — that the
balance of hardships tips in their favor and that an injunction is in the public interest.

10
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injunction, the Court also denies Plaintiffs’ motion that Defendants be ordered to immediately
reinstate them to their original positions prior to the enforcement of the vaccine mandate.*°

IT IS FURTHER ORDERED that Plaintiffs’ motion to certify a class of all DOE
employees who assert religious objections to the vaccine mandate is DENIED without prejudice
because it is premature. As a threshold matter, the operative complaint in neither case includes
class allegations. The Kane Plaintiffs filed an amended complaint as a putative class action, see
First Am. Compl. (“FAC”), 21-CV-7863, Dkt. 74, but they did so without leave of Court and
despite the fact that the Court had stayed these proceedings. See Order, 21-CV-7863, Dkt. 75
(ordering the Kane Plaintiffs to show cause why the FAC should not be stricken given that
Plaintiffs did not have leave of Court to file the pleading). The Court has yet to resolve that
issue. See Endorsement, Dkt. 80 (noting that the “Court will address the issue of Plaintiffs’ first
amended complaint once the stay has been lifted”).}* And with respect to the Keil Plaintiffs, they
sought leave to file a First Amended Complaint, but later withdrew their request. See Letter, 21-

CV-8773, Dkt. 41 (seeking leave); Letter, Dkt. 45 (withdrawing request); Endorsement, Dkt. 47

10 In their reply in support of their motion, the Keil Plaintiffs argue that the Second Circuit’s preliminary
injunction entered on November 28, 2021 is still in effect. See Reply, Dkt. 53 at 2 (“This Court has the power to
modify the injunction, but it has not done so, and until this Court or the Circuit Court modifies the injunction, it
remains in place by its own terms.”). The Court disagrees. The Second Circuit ordered that the “injunction will
remain in place during reconsideration of Plaintiffs’ renewed requests for religious accommodations.” Second
Circuit Opinion at 45. As Plaintiffs acknowledge, at least as to them, “the proceedings before the Citywide panel
have concluded.” See Letter Request, Dkt. 21-CV-7863, Dkt. 85 at 1; Letter Request, 21-CV-8773, Dkt. 50 at 1.
Accordingly, the Second Circuit’s injunction is no longer in place.

1 The Court questions whether the FAC filed by the Kane Plaintiffs was procedurally proper. Plaintiffs claim
that they filed the FAC as a matter of course pursuant to Rule 15 of the Federal Rules of Civil Procedure. See
Letter, Dkt. 76 at 1. But Rule 15(a)(1) allows a Plaintiff to amend its pleading once as a matter of course within 21
days of serving it or 21 days after service of a responsive pleading. Fed. R. Civ. P. 15. Plaintiffs served their
original complaint on October 7, 2021, making any amended pleading due by October 28, 2021. See Executed
Summons, 21-CV-7863, Dkts., 40-42. The FAC was filed more than two weeks after that deadline, on November
16, 2021. FAC, 21-CV-7863, Dkt. 74. Additionally, as no responsive pleading has been filed, the 21-day clock has
not yet started running. Plaintiffs contend that this means “there is no basis for objecting to an amendment as a
matter of course.” Letter, Dkt. 79 at 1. Plaintiffs fail to cite any caselaw to support that proposition. In any event,
as the Court has not yet ruled on the issue, the operative complaint remains the original complaint at docket entry 1.

11
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(granting Plaintiffs’ application to withdraw their request). Accordingly, the operative complaint
in the Keil matter is the original complaint, which does not include class allegations. Moreover,
neither of the operative complaints, nor the invalid First Amended Complaint in Kane, nor the
First Amended Complaint that was proposed but then withdrawn in Keil contains any factual
allegations regarding the Citywide Panel, the decisions from which Plaintiffs now appear to be
challenging — and may want to challenge on a class-wide basis.

Additionally, no adequately supported motion for class certification has actually been
filed. The Kane Plaintiffs filed a request for leave to file a motion for class certification, see
Request, Dkt. 83, which the Court denied because the Citywide Panel had not reached its
decisions at the time the request was made, see Endorsement, Dkt. 84.12 The Keil Plaintiffs have
not filed any requests related to class certification beyond the letter request at issue in this order.

Without an operative complaint containing class allegations and a proposed class
definition,*® and without a fully briefed motion for class certification, it is premature to certify a

class.** There are difficult questions of commonality, typicality, and predominance and without

12 The Court has every intention of ordering Plaintiffs to file a consolidated amended complaint that will,
hopefully, put in one place the factual allegations on which they base their individual claims and, if they so choose,
class claims. See Endorsement, 21-CV-7863, Dkt. 84 (requiring the parties inform the Court whether they are
requesting leave to file amended complaints and to propose a briefing schedule on any motion for class
certification).

13 It is not entirely clear whether these Plaintiffs can allege a single class. All of the named Plaintiff pursued
appeals through the Citywide Panel, so they would have standing to complain about what happened during that
review. Plaintiffs’ counsel’s letters, however, seem to suggest that they envision a class that includes any employee
of DOE who asserts a religious objection to the COVID-19 vaccine, even if the person did not ever apply to the
DOE for an exemption. See Reply, 21-CV-8773, Dkt. 53 at 2 (“[The City’s position] ignores the many members of
the proposed class who were either denied the opportunity to submit an appeal to [the Citywide Panel], or who
declined to do so given the patently unconstitutional framework for [the Citywide Panel] appeals, or who declined to
submit initial applications to the DOE because of the unconstitutional standards put in place for the application
process by the arbitration orders.”).

14

9 ¢

Plaintiffs request that the Court “issue an order provisionally certifying a class,” “pending the Court’s
review of the motion papers filed herewith on a briefing schedule to be proposed jointly with opposing counsel on or
before the deadline set by this Court last Friday.” See Letter Request, Dkt. 21-CV-7863, Dkt. 85 at 1-2; Letter
Request, 21-CV-8773, Dkt. 50 at 1-2. But Plaintiffs cite no case law — and the Court is aware of none — that

12
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full briefing and facts, the Court is not well placed to make such a decision. Accordingly, the
Court denies Plaintiffs’ request for provisional certification of a class of all DOE employees who
assert religious objections to the vaccine mandate. Because the Court has not certified the class,
it lacks the power to order Defendants to take action regarding persons beyond the named
Plaintiffs. Accordingly, Plaintiffs request that all proposed class members be reinstated to their
original positions prior to the enforcement of the vaccine mandate is DENIED.

IT IS FURTHER ORDERED that 21-CV-7863 and 21-CV-8773 are CONSOLIDATED
pursuant to Rule 42 of the Federal Rules of Civil Procedure. No party disputes that
consolidation is proper in this case. See Letter Request, 21-CV-7863, Dkt. 85 at 1; City Resp.,
21-CV-7863, Dkt. 87 at 1; Letter Request, 21-CV-8773, Dkt. 50 at 1; City Resp., 21-CV-8773,
Dkt. 52 at 1. Accordingly, given the overlap between the two cases, the Court finds that
consolidation is appropriate.*®

The Clerk of Court is respectfully directed to consolidate 21-CV-7863 and 21-CV-8773
and designate 21-CV-7863 as the lead case. The Clerk is further directed to close the open

motions at 21-CV-7863, Dkt. 85 and 21-CV-8773, Dkt. 50.

SO ORDERED. . \
Date: December 14, 2021 VALERIE CAPROI\\II
New York, New York United States District Judge

supports the conclusion that there is such a thing as a “provisional class certification” outside the settlement context
or that a “provisional” class certification requires less proof than class certification.

15 The Kane Plaintiffs argue that because Defendants support consolidation given the common questions of
fact and law between the two cases, it “makes no sense” that those same Defendants oppose class certification.
Reply, 21-CV-7863, Dkt. 88 at 1. But the Kane Plaintiffs ignore that consolidation pursuant to Rule 42 and class
certification pursuant to Rule 23 serve two different purposes and involve two different legal standards.

13
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ELECTRONICALLY FILED

DOC #:

UNITED STATES DISTRICT COURT DATE FILED: 12/14/2021 _
SOUTHERN DISTRICT OF NEW YORK

MICHAEL KANE, WILLIAM CASTRO,
MARGARET CHU, HEATHER CLARK,
STEPHANIE DI CAPUA, ROBERT
GLADDING, NWAKAEGO NWAIFEJOKWU,
INGRID ROMERO, TRINIDAD SMITH,
AMARYLLIS RUIZ-TORO,
Plaintiffs,
-against- : 21-CV-7863 (VEC)

BILL DE BLASIO, IN HIS OFFICIAL
CAPACITY AS MAYOR OF THE CITY OF
NEW YORK: DAVID CHOKSHlI, IN HIS
OFFICIAL CAPACITY OF HEALTH
COMMISSIONER OF THE CITY OF NEW
YORK; NEW YORK CITY DEPARTMENT OF
EDUCATION,

Defendants.

MATTHEW KEIL, JOHN DE LUCA, SASHA
DELGADO, DENNIS STRK, SARAH
BUZAGLO,

Plaintiffs,

-against-
21-CV-8773 (VEC)

THE CITY OF NEW YORK, BOARD OF
EDUCATION OF THE CITY SCHOOL :
DISTRICT OF NEW YORK, DAVID CHOKSHI, :
MEISHA PORTER, :

Defendants.

ORDER
VALERIE CAPRONI, United States District Judge:
WHEREAS on October 12, 2021, the Court denied a motion by Plaintiffs in Kane et al. v.
de Blasio, et al., 21-CV-7863 (the “Kane Plaintiffs”) for a preliminary injunction seeking to

enjoin Defendants from enforcing the City’s vaccine mandate against employees of the New
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York City Department of Education (“DOE”) with sincere religious objections to the vaccine,
21-CV-7863, Dkt. 60;

WHEREAS on October 25, 2021, the Kane Plaintiffs appealed the Court’s denial of their
motion to the Second Circuit, 21-CV-7863, Dkt. 67;

WHEREAS on October 25, 2021, the Court stayed the Kane matter pending resolution of
Plaintiffs’ appeal to the Second Circuit, 21-CV-7863, Dkt. 70;

WHEREAS on October 28, 2021, the Court denied a motion by Plaintiffs in Keil et al. v.
City of New York, et al., 21-CV-8773 (the “Keil Plaintiffs”’) for a temporary restraining order and
preliminary injunction that raised arguments similar to those raised by the Kane Plaintiffs, 21-
CV-8773, Oct. 28, 2021 text entry;

WHEREAS on October 28, 2021, the Keil Plaintiffs appealed the Court’s denial of their
motion to the Second Circuit, 21-CV-8773, Dkt. 33;

WHEREAS on November 1, 2021, the Court stayed the Keil matter pending resolution of
the Plaintiffs’ appeal to the Second Circuit, 21-CV-8773, Dkt. 40;

WHEREAS on November 14, 2021, the Second Circuit motions panel entered an interim
order (the “Motions Panel Order”) requiring Defendants to provide the named Plaintiffs in both
cases with the opportunity for reconsideration of their requests for religious accommodation by a
central citywide panel (the “Citywide Panel”), 21-CV-7863, Dkt. 77 at 47-48; 21-CV-8773, Dkt.
43 at 47-48;

WHEREAS the Second Circuit heard the two appeals in tandem and, on November 28,
2021, entered an opinion on the merits of the appeals, 21-CV-7863, Dkt. 77; 21-CV-8773, Dkt.

43:
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WHEREAS the Second Circuit vacated the Undersigned’s orders denying preliminary
injunctive relief and enjoined the Defendants consistent with the Motions Panel Order, id. at 45;*

WHEREAS the Second Circuit ordered the injunction to remain in place during the
reconsideration of Plaintiffs’ requests for religious accommodations by the Citywide Panel and
required the parties to inform the Undersigned of the results of those proceedings within two
weeks of their conclusion, id.;

WHEREAS the Second Circuit remanded the case to the Undersigned for further
proceedings consistent with its opinion and instructed the Undersigned that she may alter the
terms of the preliminary relief, “as circumstances and further development of the record may
require,” id. at 46;

WHEREAS on November 30, 2021, the Second Circuit issued mandates remanding the
cases to the Undersigned, 21-CV-7863, Dkt. 81; 21-CV-8773, Dkt. 48;

WHEREAS on November 30, 2021, the Court continued the stay in the two cases
pending the parties’ report to the Court within two weeks of the conclusion of Plaintiffs’
proceedings before the Citywide Panel, 21-CV-7863, Dkt. 80; 21-CV-8773, Dkt. 47;

WHEREAS on December 11, 2021, Plaintiffs in both cases filed a joint letter motion
informing the Court that the proceedings before the Citywide Panel have concluded, 21-CV-
7863, Dkt. 85 at 1; 21-CV-8773, Dkt. 50 at 1;

WHEREAS counsel for the Kane Plaintiffs provided copies of the decisions of the

Citywide Panel as to eight of the ten Plaintiffs named in Kane, 21-CV-7863, Dkt. 85-3;2

! Like the Undersigned, the Second Circuit rejected the Plaintiffs’ facial challenge to the vaccine mandate.
See Second Circuit Opinion, 21-CV-7863, Dkt. 77 at 2, 17-24. Because Plaintiffs’ current application focuses on
their as applied challenges, the Court does not discuss Plaintiffs’ facial challenges to the vaccine mandate.

2 The Citywide Panel approved the request of William Castro, one of the named Plaintiffs in Kane matter,
although the e-mail approving his request, oddly, also states that he did not meet the criteria for an accommodation.

3
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WHEREAS counsel for the Keil Plaintiffs provided copies of the decisions as to all five
named Plaintiffs, whose requests for religious accommodations were denied, 21-CV-8773, Dkt.
50-4;

WHEREAS Plaintiffs in both matters seek (1) a preliminary injunction “enjoining
enforcement of the vaccine mandate against any employee who asserts a sincere religious
objection to vaccination pending resolution of this litigation;” (2) provisional certification of “a
class of all DOE employees who assert religious objections to the vaccine mandate;” and (3) an
order requiring “Defendants to immediately reinstate Plaintiffs and all proposed Class members
to their original positions prior to the enforcement of the vaccine mandate,” 21-CV-7863, Dkt.
85 at 2; 21-CV-8773, Dkt. 50 at 2;

WHEREAS on December 13, 2021, Defendants responded in opposition to Plaintiffs’
requests, 21-CV-7863, Dkt. 87; 21-CV-8773, Dkt. 52, and the Plaintiffs replied in support of
their requests, 21-CV-7863, Dkt. 88; 21-CV-8773, Dkt. 53;

WHEREAS no party opposes consolidation of these two cases pursuant to Rule 42 of the
Federal Rules of Civil Procedure, 21-CV-7863, Dkt. 85 at 1, Dkt. 87 at 1; 21-CV-8773, Dkt. 50
at 1, Dkt. 52 at 1;

WHEREAS to be entitled to a preliminary injunction, Plaintiffs must show: (1) a
likelihood of success on the merits; (2) that Plaintiffs are likely to suffer irreparable harm in the

absence of an injunction; (3) that the balance of hardships tips in Plaintiffs’ favor; and (4) that an

Decisions, 21-CV-7863, Dkt. 85-3 at 6. In its response, Defendants clarified that Mr. Castro’s request had been
approved. City’s Resp., 21-CV-7863, Dkt. 87 at 3.

Plaintiffs’ counsel did not provide any information about the status of the requests of the two remaining
named Plaintiffs in Kane, Robert Gladding and Amaryllis Ruiz-Toro. Decisions, 21-CV-7863, Dkt. 85-3. It
appears, however, that their applications were both denied. City’s Resp. at 3 (noting that with the exception of Mr.
Castro, each of Plaintiffs’ applications has been denied).
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injunction is in the public interest, see Capstone Logistics Holdings, Inc. v. Navarrete, 736 F.
App’Xx 25, 25-26 (2d Cir. 2018);® and

WHEREAS to be entitled to class certification, Plaintiffs must satisfy the requirements of
Rule 23(a) of the Federal Rules of Civil Procedure (numerosity, commonality, typicality, and
adequacy of representation) and of Rule 23(b) of the Federal Rules (question of law or fact
common to class members predominate over any questions affecting only individual members
and a class action is superior to other available methods for fairly and efficiently adjudicating the
controversy), see Fed. R. Civ. P. 23; In re Petrobras Sec., 862 F.3d 250, 260 (2d Cir. 2017).

IT IS HEREBY ORDERED that this Court’s stay of both cases is lifted and Plaintiffs’
application for a preliminary injunction is DENIED. “A showing of irreparable harm is the
single most important prerequisite for the issuance of a preliminary injunction.” Faiveley
Transport Malmo AB v. Wabtec Corp., 559 F.3d 110, 118 (2d Cir. 2009) (quotation omitted). A
harm alleged to be irreparable must be “one that cannot be remedied if a court waits until the end
of trial to resolve the harm.” Id. (internal citation omitted). “Where there is an adequate remedy
at law, such as an award of money damages, injunctions are unavailable except in extraordinary
circumstances.” Moore v. Consol. Edison Co. of N.Y., 409 F.3d 506, 510 (2d Cir. 2005).

Plaintiffs have neither attempted to nor have they demonstrated irreparable harm. As a
threshold matter, Plaintiffs’ letter motion seeking an injunction cites no case law and makes very

few arguments generally and as to irreparable harm specifically. In the Second Circuit’s opinion

3 That burden is even higher when a party seeks “a mandatory preliminary injunction that alters the status

quo by commanding some positive act, as opposed to a prohibitory injunction seeking only to maintain the status
quo.” Cacchillo v. Insmed, Inc., 638 F.3d 401, 406 (2d Cir. 2011) (cleaned up). To meet that higher burden, a party
seeking a mandatory injunction must show a “clear or substantial likelihood of success on the merits.” Doninger v.
Neihoff, 527 F.3d 41, 47-48 (2d Cir. 2008) (cleaned up).

The Court takes no position on whether Plaintiffs are seeking a mandatory or prohibitive preliminary
injunction. The Court need not resolve that question because, for the reasons discussed infra, the Court’s
conclusions are the same under either standard.
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entering an injunction pending the review by the Citywide Panel, the Second Circuit found that
Plaintiffs would suffer irreparable harm absent the relief ordered by the Motions Panel. Second
Circuit Opinion, 21-CV-7863, Dkt. 77 at 30-31. But in reaching that conclusion, the Second
Circuit made clear that it was not casting “doubt on the well-established principle that loss of
employment does not usually constitute irreparable injury.” Id. at 31 n.18 (cleaned up)
(collecting cases). The Second Circuit found that principle did not apply given the facts before it
because: (1) Plaintiffs had demonstrated a likely violation of their First Amendment rights
resulting from the procedure implemented by the arbitration awards; and (2) the City had
consented to the entry of an injunction that would allow Plaintiffs’ claims to be reconsidered
promptly pursuant to procedures that are not constitutionally infirm. 1d.

Although Plaintiffs’ current request for injunctive relief incorporated “all prior papers
submitted in this matter to this Court and the Second Circuit Court of Appeals,” see Letter
Request, Dkt. 21-CV-7863, Dkt. 85 at 1; 21-CV-8773, Dkt. 50 at 1, nowhere in any submission
do Plaintiffs address whether the factors on which the Second Circuit relied in finding irreparable
harm remain applicable. The Court concludes that they do not. The Motions Panel Order
required that fresh consideration of Plaintiffs’ requests for religious accommodation be
considered pursuant to “the standards established by Title VII of the Civil Rights Act of 1964,
the New York State Human Rights Law, and the New York City Human Rights Law.” Second
Circuit Opinion at 48. The Order further clarified that the consideration “shall not be governed
by the challenged criteria set forth in Section IC of the arbitration award for United Federation of
Teachers members.” Id. Accordingly, given that the criteria in the arbitration awards were not
being used and given that the City has appeared to have completed its reconsiderations of
Plaintiffs’ claims and is opposing the injunctive relief sought, neither factor that the Second

Circuit relied on in finding irreparable harm continues to apply.

6
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Instead, the Second Circuit’s well-reasoned point that Plaintiffs had not proven
irreparable harm with respect to their request for reinstatement and backpay applies to their
current request for injunctive relief. As the Second Circuit explained:

The City is not threatening to vaccinate Plaintiffs against their will and despite
their religious beliefs, which would unquestionably constitute irreparable harm.
Plaintiffs instead face economic harms, principally a loss of income, while the
City reconsiders their request for religious accommodations. “It is well settled,
however, that adverse employment consequences,” like the loss of income
accompanying a suspension without pay, “are not the type of harm that usually
warrants injunctive relief because economic harm resulting from employment
actions is typically compensable with money damages.” We The Patriots USA,
Inc. v. Hochul, 17 F.4th 266, 294-95 (2d Cir.), opinion clarified, 17 F.4th 368 (2d
Cir. 2021) (citing Sampson v. Murray, 415 U.S. 61, 91-92 (1974); Savage v.
Gorski, 850 F.2d 64, 68 (2d Cir. 1988)). Because those harms “could be
remedied with money damages, and reinstatement is a possible remedy as well,”
id., they do not justify an injunction reinstating Plaintiffs. See Savage, 850 F.2d
at 68 (“Since reinstatement and money damages could make appellees whole for
any loss suffered during this period, their injury is plainly reparable and appellees
have not demonstrated the type of harm entitling them to injunctive relief.”) . . . .

For that reason, this case is different from other pandemic-era cases that have
found irreparable harm based on First Amendment violations. See, e.g., Roman
Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67— 68 (2020); Agudath
Israel of Am. v. Cuomo, 983 F.3d 620, 63637 (2d Cir. 2020). Those cases
involved restrictions on worshippers’ rights to attend religious services and so
directly prohibited them from freely exercising their religion. See Agudath, 983
F.3d at 636 (“The Free Exercise Clause protects both an individual’s private right
to religious belief and the performance of (or abstention from) physical acts that
constitute the free exercise of religion, including assembling with others for a
worship service.”).

Not so here. Plaintiffs are not required to perform or abstain from any action that
violates their religious beliefs. Because Plaintiffs have refused to get vaccinated,
they are on leave without pay. The resulting loss of income undoubtedly harms
Plaintiffs, but that harm is not irreparable. See Sampson, 415 U.S. at 91, 92 n.68,
(“[L]oss of incomel[,] ... an insufficiency of savings or difficulties in immediately
obtaining other employment ... will not [ordinarily] support a finding of
irreparable injury, however severely they may affect a particular individual.”).

Second Circuit Opinion at 34—-36 (cleaned up).
Although Plaintiffs do not provide much explanation about the supposed irreparable harm

that they will suffer without injunctive relief, they do complain that they now have the choice

7
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either to be vaccinated or “possibly [to] face various penalties including the loss of health
insurance and other benefits.” Letter Requests, 21-CV-7863, Dkt. 85 at 2; 21-CV-8773, Dkt. 50
at 2. Additionally, in the emails denying the named Plaintiffs’ requests for accommodations, the
Citywide Panel* informed the applicants whose appeals were denied that they “now have three
business days from the date of this notice to submit proof of vaccination” and “[i]f [they] do not
do so, [they] will be placed on leave without pay.” Decisions, 21-CV-7863, Dkt. 85-3 (emphasis
omitted); Decisions, 21-CV-8773, Dkt. 50-4 (emphasis omitted). Accordingly, the only alleged
harm is economic, and it can be remedied by money damages, were the Plaintiffs to prevail on
the merits of the litigation. In short, Plaintiffs are not entitled to injunctive relief because they
have not demonstrated irreparable harm.

But even had Plaintiffs proven irreparable harm, they have not shown a likelihood of
success on the merits. The Court has almost no information about the process before the
Citywide Panel.> Although Plaintiffs’ counsel in both cases have submitted declarations in
which they assert that the Plaintiffs submitted their applications for review by the Citywide Panel
on November 29, 2021, see Gibson Decl., Dkt. 85-1 { 3; Black Decl., Dkt. 50-1 { 3, no one
bothered to provide copies of those applications to the Court.® Additionally, only the Keil
Plaintiffs provided copies of the supplemental materials provided to the Citywide Panel on
December 10, 2021, in response to a request from the Panel for additional information. See

Supp. Materials, 21-CV-8773, Dkt. 50-3. With so few facts before the Court, Plaintiffs have not

4 The Citywide Panel appears to refer to itself as the “City of New York Reasonable Accommodation

Appeals Panel.” See Decisions, 21-CV-7863, Dkt. 85-3; Decisions, 21-CV-8773, Dkt. 50-4.

5 The City represented that written decisions from the Panel as to each of the Plaintiffs are forthcoming and
will be provided promptly to Plaintiffs’ counsel once received. City Resp. at 2 n.1

6 The letter motion for injunctive relief was not accompanied by an affidavit from any Plaintiff.
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shown that the Citywide Panel’s process was not neutral and rational.” See also Second Circuit
Opinion at 48 (requiring the Citywide Panel to consider the requests pursuant to the standards
established by Title VII of the Civil Rights Act of 1964, the New York State Human Rights Law,
and the New York City Human Rights Law). Because Plaintiffs have not established, at least at
this stage, that the process used by the Citywide Panel was not neutral or generally applicable,
rational basis review applies. See Second Circuit Opinion at 23 (collecting cases). For the same
reasons that the Second Circuit and the Undersigned found the vaccine mandate to be rational on
its face, the Court has no facts before it on which it could conclude that the Citywide Panel’s
process was irrational in any way or infected with hostility to religion. See id. at 23-24 (finding
that requiring vaccination for all DOE staff, in line with CDC guidance, was a reasonable
exercise of the State’s power to act to protect public health); see also Denial of Preliminary
Injunction, 21-CV-7863, Dkt. 65 at 65-66 (finding that the order represents a rational policy
decision about how to best protect children during a global pandemic (citing Maniscalco v. New
York City Dep’t of Educ., 2021 WL 4344267, at *3 (E.D.N.Y. Sept. 23, 2021)).

Additionally, both sets of Plaintiffs provided the Court with the Citywide Panel’s request
for supplemental information from the named Plaintiffs. See Email Chain, 21-CV-7863, Dkt.
85-2 at 2; Email Chain, 21-CV-8773, Dkt. 50-2 at 2. The Panel requested that each named
Plaintiff provide additional information about (1) whether the employee has previously been
vaccinated, (2) other substances that the employee considers foreign or impermissible and that
violate the employee’s religious beliefs; (3) whether the employee takes other medications

developed or tested using fetal cell derivative lines; and (4) other occasions that the employee

7 The Kane Plaintiffs do provide three exhibits with quotations from or purported information about Mayor
de Blasio. See Ex. 8, Dkt. 85-10 (transcript from a press conference held on September 23, 2021); Ex. 9, Dkt. 85-11
(media article from 2015); Ex. 10, Dkt. 85-12 (media article from June 2020). But none of those exhibits discusses
the Citywide Panel or the criteria it used to evaluate Plaintiffs’ requests for religious accommodations; nor could
they as they all predate the establishment of the Citywide Panel in November 2021.

9
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has acted in accordance with the employee’s cited religious beliefs outside the COVID-19
context. Id.

It appears that such information is geared towards developing a factual basis for reaching
a conclusion as to whether any particular Plaintiff’s beliefs are sincerely held and religious in
nature,® both of which are permissible inquiries and questions of fact. See United States v.
Seeger, 380 U.S. 163, 185 (1965) (“[W]hile the ‘truth’ of a belief is not open to question, there
remains the significant question whether it is ‘truly held.” This is the threshold question of
sincerity which must be resolved in every case. It is, of course, a question of fact . . . .”); Sherr v.
Northport-E. Northport Union Free Sch. Dist., 672 F. Supp. 81, 94 (E.D.N.Y. 1987) (finding that
“although the Sherrs [were] clearly genuinely opposed to immunization, the heart of their
opposition does not in fact lie in theological considerations [and accordingly,] their claims of a
sincerely religious basis for their objections to inoculation are not credible”). Without additional
facts about the Citywide Panel, about the information each Plaintiff provided it, and about its
decisions to deny Plaintiffs’ applications, Plaintiffs have not proven that they are likely to prevail
in their argument that the Panels’ decisions are constitutionally or otherwise suspect. In short,
Plaintiffs have not shown that they are likely to succeed on the merits.

Because Plaintiffs have not shown irreparable harm or a likelihood of success on the

merits,® their motion for a preliminary injunction is DENIED. With no basis for a preliminary

8 The Court expects to have more clarity about the bases for the Citywide Panel’s denials of the Plaintiffs’
applications for religious accommodations once the Panel issues written decisions.

o Because Plaintiffs have not shown irreparable harm or a likelihood of success on the merits, the Court need

not consider whether Plaintiffs have made an adequate showing with respect to the two remaining factors — that the
balance of hardships tips in their favor and that an injunction is in the public interest.

10
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injunction, the Court also denies Plaintiffs’ motion that Defendants be ordered to immediately
reinstate them to their original positions prior to the enforcement of the vaccine mandate.*°

IT IS FURTHER ORDERED that Plaintiffs’ motion to certify a class of all DOE
employees who assert religious objections to the vaccine mandate is DENIED without prejudice
because it is premature. As a threshold matter, the operative complaint in neither case includes
class allegations. The Kane Plaintiffs filed an amended complaint as a putative class action, see
First Am. Compl. (“FAC”), 21-CV-7863, Dkt. 74, but they did so without leave of Court and
despite the fact that the Court had stayed these proceedings. See Order, 21-CV-7863, Dkt. 75
(ordering the Kane Plaintiffs to show cause why the FAC should not be stricken given that
Plaintiffs did not have leave of Court to file the pleading). The Court has yet to resolve that
issue. See Endorsement, Dkt. 80 (noting that the “Court will address the issue of Plaintiffs’ first
amended complaint once the stay has been lifted”).}* And with respect to the Keil Plaintiffs, they
sought leave to file a First Amended Complaint, but later withdrew their request. See Letter, 21-

CV-8773, Dkt. 41 (seeking leave); Letter, Dkt. 45 (withdrawing request); Endorsement, Dkt. 47

10 In their reply in support of their motion, the Keil Plaintiffs argue that the Second Circuit’s preliminary
injunction entered on November 28, 2021 is still in effect. See Reply, Dkt. 53 at 2 (“This Court has the power to
modify the injunction, but it has not done so, and until this Court or the Circuit Court modifies the injunction, it
remains in place by its own terms.”). The Court disagrees. The Second Circuit ordered that the “injunction will
remain in place during reconsideration of Plaintiffs’ renewed requests for religious accommodations.” Second
Circuit Opinion at 45. As Plaintiffs acknowledge, at least as to them, “the proceedings before the Citywide panel
have concluded.” See Letter Request, Dkt. 21-CV-7863, Dkt. 85 at 1; Letter Request, 21-CV-8773, Dkt. 50 at 1.
Accordingly, the Second Circuit’s injunction is no longer in place.

1 The Court questions whether the FAC filed by the Kane Plaintiffs was procedurally proper. Plaintiffs claim
that they filed the FAC as a matter of course pursuant to Rule 15 of the Federal Rules of Civil Procedure. See
Letter, Dkt. 76 at 1. But Rule 15(a)(1) allows a Plaintiff to amend its pleading once as a matter of course within 21
days of serving it or 21 days after service of a responsive pleading. Fed. R. Civ. P. 15. Plaintiffs served their
original complaint on October 7, 2021, making any amended pleading due by October 28, 2021. See Executed
Summons, 21-CV-7863, Dkts., 40-42. The FAC was filed more than two weeks after that deadline, on November
16, 2021. FAC, 21-CV-7863, Dkt. 74. Additionally, as no responsive pleading has been filed, the 21-day clock has
not yet started running. Plaintiffs contend that this means “there is no basis for objecting to an amendment as a
matter of course.” Letter, Dkt. 79 at 1. Plaintiffs fail to cite any caselaw to support that proposition. In any event,
as the Court has not yet ruled on the issue, the operative complaint remains the original complaint at docket entry 1.

11
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(granting Plaintiffs’ application to withdraw their request). Accordingly, the operative complaint
in the Keil matter is the original complaint, which does not include class allegations. Moreover,
neither of the operative complaints, nor the invalid First Amended Complaint in Kane, nor the
First Amended Complaint that was proposed but then withdrawn in Keil contains any factual
allegations regarding the Citywide Panel, the decisions from which Plaintiffs now appear to be
challenging — and may want to challenge on a class-wide basis.

Additionally, no adequately supported motion for class certification has actually been
filed. The Kane Plaintiffs filed a request for leave to file a motion for class certification, see
Request, Dkt. 83, which the Court denied because the Citywide Panel had not reached its
decisions at the time the request was made, see Endorsement, Dkt. 84.12 The Keil Plaintiffs have
not filed any requests related to class certification beyond the letter request at issue in this order.

Without an operative complaint containing class allegations and a proposed class
definition,*® and without a fully briefed motion for class certification, it is premature to certify a

class.** There are difficult questions of commonality, typicality, and predominance and without

12 The Court has every intention of ordering Plaintiffs to file a consolidated amended complaint that will,
hopefully, put in one place the factual allegations on which they base their individual claims and, if they so choose,
class claims. See Endorsement, 21-CV-7863, Dkt. 84 (requiring the parties inform the Court whether they are
requesting leave to file amended complaints and to propose a briefing schedule on any motion for class
certification).

13 It is not entirely clear whether these Plaintiffs can allege a single class. All of the named Plaintiff pursued
appeals through the Citywide Panel, so they would have standing to complain about what happened during that
review. Plaintiffs’ counsel’s letters, however, seem to suggest that they envision a class that includes any employee
of DOE who asserts a religious objection to the COVID-19 vaccine, even if the person did not ever apply to the
DOE for an exemption. See Reply, 21-CV-8773, Dkt. 53 at 2 (“[The City’s position] ignores the many members of
the proposed class who were either denied the opportunity to submit an appeal to [the Citywide Panel], or who
declined to do so given the patently unconstitutional framework for [the Citywide Panel] appeals, or who declined to
submit initial applications to the DOE because of the unconstitutional standards put in place for the application
process by the arbitration orders.”).

14

9 ¢

Plaintiffs request that the Court “issue an order provisionally certifying a class,” “pending the Court’s
review of the motion papers filed herewith on a briefing schedule to be proposed jointly with opposing counsel on or
before the deadline set by this Court last Friday.” See Letter Request, Dkt. 21-CV-7863, Dkt. 85 at 1-2; Letter
Request, 21-CV-8773, Dkt. 50 at 1-2. But Plaintiffs cite no case law — and the Court is aware of none — that

12
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full briefing and facts, the Court is not well placed to make such a decision. Accordingly, the
Court denies Plaintiffs’ request for provisional certification of a class of all DOE employees who
assert religious objections to the vaccine mandate. Because the Court has not certified the class,
it lacks the power to order Defendants to take action regarding persons beyond the named
Plaintiffs. Accordingly, Plaintiffs request that all proposed class members be reinstated to their
original positions prior to the enforcement of the vaccine mandate is DENIED.

IT IS FURTHER ORDERED that 21-CV-7863 and 21-CV-8773 are CONSOLIDATED
pursuant to Rule 42 of the Federal Rules of Civil Procedure. No party disputes that
consolidation is proper in this case. See Letter Request, 21-CV-7863, Dkt. 85 at 1; City Resp.,
21-CV-7863, Dkt. 87 at 1; Letter Request, 21-CV-8773, Dkt. 50 at 1; City Resp., 21-CV-8773,
Dkt. 52 at 1. Accordingly, given the overlap between the two cases, the Court finds that
consolidation is appropriate.*®

The Clerk of Court is respectfully directed to consolidate 21-CV-7863 and 21-CV-8773
and designate 21-CV-7863 as the lead case. The Clerk is further directed to close the open

motions at 21-CV-7863, Dkt. 85 and 21-CV-8773, Dkt. 50.

SO ORDERED. . \
Date: December 14, 2021 VALERIE CAPROI\\II
New York, New York United States District Judge

supports the conclusion that there is such a thing as a “provisional class certification” outside the settlement context
or that a “provisional” class certification requires less proof than class certification.

15 The Kane Plaintiffs argue that because Defendants support consolidation given the common questions of
fact and law between the two cases, it “makes no sense” that those same Defendants oppose class certification.
Reply, 21-CV-7863, Dkt. 88 at 1. But the Kane Plaintiffs ignore that consolidation pursuant to Rule 42 and class
certification pursuant to Rule 23 serve two different purposes and involve two different legal standards.

13
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December 16, 2021

By ECF
Hon. Valerie E. Caproni

United States District Court
Southern District of New York
Thurgood Marshall Courthouse
40 Foley Square

New York, NY 10007

Re: Keil et al., v. The City of New York, et al., No. 21 Civ. 8773
Kane, et al., v. Bill de Blasio, et al., No. 21 Civ. 7863

Dear Judge Caproni:

Pursuant to Rule 62(d), Plaintiffs jointly request that this Court grant an injunction as requested
in our recent motion papers or, alternatively, a stay of enforcement of Commissioner Chokshi’s
vaccine mandates dated September 15 and September 28, 2021 against Plaintiffs and the proposed
class identified below, pending interlocutory appeal of this Court’s December 14, 2021 order denying
Plaintiffs’ motion for a preliminary injunction, which Plaintiffs have appealed to the Court of Appeals.

Plaintiffs rely on the papers submitted previously in support of the aforesaid motion and in
prior proceedings in this Court and in the Court of Appeals and note that Defendants alerted Plaintiffs
that they must either waive their right to continue this litigation or face permanent termination on
December 28, 2021. Thousands of other similarly situated DOE employees face the same harm. Each
day represents fresh ongoing irreparable harm, as Plaintiffs and their colleagues are forced to choose
between their faith and their job, in violation of the First Amendment. Loss of such First Amendment
rights “for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v.
Burns, 427 US 347, 373 (1976).

The “fresh consideration” did not serve to protect Plaintiffs. This Court was empowered by
the Second Circuit to revise the injunctive relief to ensure that Plaintiffs can continue this litigation
without continued harm to their basic constitutional rights, such as is presented by the daily coercion
to waive their right to sue that they face now.

Plaintiffs bring to the Court’s attention the summary denials by the citywide panel of Plaintiffs’
appeals, without as much as feigning the provision of a substantive basis for such denials. Only upon
Plaintiffs’ letter motion dated December 11, 2021 at 8:29 PM, pointing out this blatant shortcoming,
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did Defendants at 4:27:15 PM on December 13, 2021, provide apparent cover via an email containing
purported “summaries of the reason for the decision in each appeal,” Ex. A, which did nothing to
change the fact that the actual denials were summarily issued.

These post-hoc justifications also show that, in violation of the Second Circuit’s order,
Defendants did not apply standards provided by Title VII or the New York State or New York City
Human Rights Laws. Instead, they reused the unconstitutional arbitration standards, by affirming that
applicants’ religious beliefs were sincere, but unconstitutionally defining their beliefs as “not religious”
because they are personally held. This discriminatory standard does not even comply with EEOC
guidelines, leave aside the more stringent guidelines governing the New York State and City statutes.

The fresh consideration process does not deprive Plaintiffs of their right to have this case
reviewed under strict scrutiny. A state actor’s assessment of religious exemption applications under
Title VII’s “reasonable accommodation” standard by its very nature renders the relevant law not
generally applicable. “Like the good cause provision in Sherbert,” the vaccine mandate “incorporates
a system of individual exemptions, made available” at Defendants’ “sole discretion,” giving rise to
strict scrutiny. Fulton v. City of Phila., uUS , , 141 S Ct 1868, 1878 (2021). The First
Amendment requires government actors engaging in religious exemption determinations to meet its
heightened standards; no act of Congress can have the effect of diminishing those sacrosanct standards.

Moreover, as previously argued, the DOE Mandate itself is neither neutral nor generally
applicable. It was implemented through an admittedly unconstitutional policy, and it is not generally
applicable since it does not apply to the general public. Indeed, various mandates have been imposed
upon other New York City departments, agencies and groups which impose different penalties for
noncompliance-or none at all. In this context, we respectfully submit herewith numerous other vaccine
mandates that have been issued by Defendants, each specially applicable to a distinct portion of the
general population, and each to be enforced by rules that are inconsistent with each other and with the
rules that are applicable to the proposed class of New York City Department of Education employees
who oppose the DOE COVID-19 vaccine mandate for religious reasons — requiring strict scrutiny of
Defendants’ actions. Ex. B.

For all the reasons set forth above, Plaintiffs respectfully request that this Court grant an
injunction or, alternatively, a stay of enforcement of Commissioner Chokshi’s vaccine mandates,
pending interlocutory appeal of this Court’s December 14, 2021, order denying Plaintiffs’ motion for
a preliminary injunction.

Respectfully submitted,

/s/ Jonathan R. Nelson /s/ swjata S. Glbson
Counsel for Keil Plaintiffs Counsel for Kane Plaintiffs

cc: All counsel via ECF

Page 2 of 2
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Plaintiffs' application for a stay of enforcement of the DOE Vaccine Mandate pending their appeal to
the Second Circuit pursuant to Rule 62(d) of the Federal Rules of Civil Procedure is DENIED for the
same reasons the Court denied the application for injunctive relief. See Order, Dkt. 90.

Both parties have attempted to file amended complaints as a matter of course pursuant to Rule 15(a)(1)
of the Federal Rules of Civil Procedure. See 21-CV-7863, Dkt. 74; 21-CV-8773, Dkt. 56. Courts are
split on the question of whether amended complaints filed as a matter of course more than 21 days after
service of the initial complaint but before a responsive pleading or Rule 12(b), (e), or (f) motion have
been served are considered timely. See Doe #1 v. Syracuse Univ., 335 F.R.D. 356, 358-59 (N.D.N.Y.
2020) (reviewing the court split).

But that question is moot in this matter. The Court has consolidated 21-CV-7863 and 21-CV-8773. See
Order, Dkt. 90 at 13. Accordingly, the appropriate next step is for the Plaintiffs in both cases to file one
consolidated amended complaint that incorporates allegations and claims as to the Citywide Panel and
any class allegations, as Plaintiffs find appropriate. The consolidated amended complaint is due no later
than Friday, January 7, 2022.

In addition to the consolidated amended complaint, by no later than Friday, January 7, 2022, the
parties must file a joint letter addressing the following:

1. The status of the administrative proceedings before the Citywide Panel as to other DOE employees
who have unsuccessfully sought religious exemptions. See Appendix, Second Circuit Opinion, 21-
CV-7863, Dkt. 77 at 47.

2. A proposed briefing schedule on Plaintiffs' motion for class certification.

3. Whether Defendants plan to challenge Plaintiffs' standing to pursue their as applied challenges,
and if so, a proposed briefing schedule on the subject with Defendants filing the opening brief.

See Second Circuit Opinion at 25-26 n.15; Order, 21-CV-7863, Dkt. 60 at 1-2.

4. Whether either party is seeking a stay in discovery and if so, on what basis.

5. Whether the parties believe a Rule 16 conference should be scheduled or whether there are
threshold issues to be resolved first.

6. Any other information that parties believe may assist the Court in advancing these cases to
resolution.

If the parties cannot agree on a joint proposal with respect to any of the topics listed above, they should include
their respective positions as to that issue. This Order supersedes the Court's endorsement at docket entry 84.

The Court has consolidated these two matters and designated 21-CV-7863 as the lead case. See Order, Dkt. 90 at
13. Accordingly, the parties are ordered henceforth to make filings only in 21-CV-7863.

The Clerk of Court is respectfully directed to close the open motions at 21-CV-7863, Dkt. 92 and 21-CV-8773,
Dkt. 57.

SO ORDERED.

<

Date: December 17, 2021

HON. VALERIE CAPRONI
UNITED STATES DISTRICT JUDGE
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Dear Judge Caproni:

Pursuant to Rule 62(d), Plaintiffs jointly request that this Court grant an injunction as requested
in our recent motion papers or, alternatively, a stay of enforcement of Commissioner Chokshi’s
vaccine mandates dated September 15 and September 28, 2021 against Plaintiffs and the proposed
class identified below, pending interlocutory appeal of this Court’s December 14, 2021 order denying
Plaintiffs’ motion for a preliminary injunction, which Plaintiffs have appealed to the Court of Appeals.

Plaintiffs rely on the papers submitted previously in support of the aforesaid motion and in
prior proceedings in this Court and in the Court of Appeals and note that Defendants alerted Plaintiffs
that they must either waive their right to continue this litigation or face permanent termination on
December 28, 2021. Thousands of other similarly situated DOE employees face the same harm. Each
day represents fresh ongoing irreparable harm, as Plaintiffs and their colleagues are forced to choose
between their faith and their job, in violation of the First Amendment. Loss of such First Amendment
rights “for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v.
Burns, 427 US 347, 373 (1976).

The “fresh consideration” did not serve to protect Plaintiffs. This Court was empowered by
the Second Circuit to revise the injunctive relief to ensure that Plaintiffs can continue this litigation
without continued harm to their basic constitutional rights, such as is presented by the daily coercion
to waive their right to sue that they face now.

Plaintiffs bring to the Court’s attention the summary denials by the citywide panel of Plaintiffs’
appeals, without as much as feigning the provision of a substantive basis for such denials. Only upon
Plaintiffs’ letter motion dated December 11, 2021 at 8:29 PM, pointing out this blatant shortcoming,
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did Defendants at 4:27:15 PM on December 13, 2021, provide apparent cover via an email containing
purported “summaries of the reason for the decision in each appeal,” Ex. A, which did nothing to
change the fact that the actual denials were summarily issued.

These post-hoc justifications also show that, in violation of the Second Circuit’s order,
Defendants did not apply standards provided by Title VII or the New York State or New York City
Human Rights Laws. Instead, they reused the unconstitutional arbitration standards, by affirming that
applicants’ religious beliefs were sincere, but unconstitutionally defining their beliefs as “not religious”
because they are personally held. This discriminatory standard does not even comply with EEOC
guidelines, leave aside the more stringent guidelines governing the New York State and City statutes.

The fresh consideration process does not deprive Plaintiffs of their right to have this case
reviewed under strict scrutiny. A state actor’s assessment of religious exemption applications under
Title VII’s “reasonable accommodation” standard by its very nature renders the relevant law not
generally applicable. “Like the good cause provision in Sherbert,” the vaccine mandate “incorporates
a system of individual exemptions, made available” at Defendants’ “sole discretion,” giving rise to
strict scrutiny. Fulton v. City of Phila., uUS , , 141 S Ct 1868, 1878 (2021). The First
Amendment requires government actors engaging in religious exemption determinations to meet its
heightened standards; no act of Congress can have the effect of diminishing those sacrosanct standards.

Moreover, as previously argued, the DOE Mandate itself is neither neutral nor generally
applicable. It was implemented through an admittedly unconstitutional policy, and it is not generally
applicable since it does not apply to the general public. Indeed, various mandates have been imposed
upon other New York City departments, agencies and groups which impose different penalties for
noncompliance-or none at all. In this context, we respectfully submit herewith numerous other vaccine
mandates that have been issued by Defendants, each specially applicable to a distinct portion of the
general population, and each to be enforced by rules that are inconsistent with each other and with the
rules that are applicable to the proposed class of New York City Department of Education employees
who oppose the DOE COVID-19 vaccine mandate for religious reasons — requiring strict scrutiny of
Defendants’ actions. Ex. B.

For all the reasons set forth above, Plaintiffs respectfully request that this Court grant an
injunction or, alternatively, a stay of enforcement of Commissioner Chokshi’s vaccine mandates,
pending interlocutory appeal of this Court’s December 14, 2021, order denying Plaintiffs’ motion for
a preliminary injunction.

Respectfully submitted,

/s/ Jonathan R. Nelson /s/ swjata S. Glbson
Counsel for Keil Plaintiffs Counsel for Kane Plaintiffs

cc: All counsel via ECF
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Plaintiffs' application for a stay of enforcement of the DOE Vaccine Mandate pending their appeal to
the Second Circuit pursuant to Rule 62(d) of the Federal Rules of Civil Procedure is DENIED for the
same reasons the Court denied the application for injunctive relief. See Order, Dkt. 90.

Both parties have attempted to file amended complaints as a matter of course pursuant to Rule 15(a)(1)
of the Federal Rules of Civil Procedure. See 21-CV-7863, Dkt. 74; 21-CV-8773, Dkt. 56. Courts are
split on the question of whether amended complaints filed as a matter of course more than 21 days after
service of the initial complaint but before a responsive pleading or Rule 12(b), (e), or (f) motion have
been served are considered timely. See Doe #1 v. Syracuse Univ., 335 F.R.D. 356, 358-59 (N.D.N.Y.
2020) (reviewing the court split).

But that question is moot in this matter. The Court has consolidated 21-CV-7863 and 21-CV-8773. See
Order, Dkt. 90 at 13. Accordingly, the appropriate next step is for the Plaintiffs in both cases to file one
consolidated amended complaint that incorporates allegations and claims as to the Citywide Panel and
any class allegations, as Plaintiffs find appropriate. The consolidated amended complaint is due no later
than Friday, January 7, 2022.

In addition to the consolidated amended complaint, by no later than Friday, January 7, 2022, the
parties must file a joint letter addressing the following:

1. The status of the administrative proceedings before the Citywide Panel as to other DOE employees
who have unsuccessfully sought religious exemptions. See Appendix, Second Circuit Opinion, 21-
CV-7863, Dkt. 77 at 47.

2. A proposed briefing schedule on Plaintiffs' motion for class certification.

3. Whether Defendants plan to challenge Plaintiffs' standing to pursue their as applied challenges,
and if so, a proposed briefing schedule on the subject with Defendants filing the opening brief.

See Second Circuit Opinion at 25-26 n.15; Order, 21-CV-7863, Dkt. 60 at 1-2.

4. Whether either party is seeking a stay in discovery and if so, on what basis.

5. Whether the parties believe a Rule 16 conference should be scheduled or whether there are
threshold issues to be resolved first.

6. Any other information that parties believe may assist the Court in advancing these cases to
resolution.

If the parties cannot agree on a joint proposal with respect to any of the topics listed above, they should include
their respective positions as to that issue. This Order supersedes the Court's endorsement at docket entry 84.

The Court has consolidated these two matters and designated 21-CV-7863 as the lead case. See Order, Dkt. 90 at
13. Accordingly, the parties are ordered henceforth to make filings only in 21-CV-7863.

The Clerk of Court is respectfully directed to close the open motions at 21-CV-7863, Dkt. 92 and 21-CV-8773,
Dkt. 57.

SO ORDERED.

<

Date: December 17, 2021

HON. VALERIE CAPRONI
UNITED STATES DISTRICT JUDGE
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Corporation Counsel Phone: (212) 356-4074
LAW DEPARTMENT A SN

100 CHURCH STREET Email: acrousho@law.nyc.gov

NEW YORK, NY 10007

December 23, 2021
By ECF

Hon. Valerie E. Caproni
United States District Court
Southern District of New York

Thurgood Marshall Courthouse
40 Foley Square,
New York, NY 10007

Re: Kane, et al. v. de Blasio, et al., Dkt. 21 Civ. 7863 (Lead Case)
Keil, et al. v. The City of New York. et al., Dkt. 21 Civ. 8773

Dear Judge Caproni:

I am an Assistant Corporation Counsel in the office of Georgia M. Pestana,
Corporation Counsel for the City of New York, attorneys for the defendants in the above-
referenced case. I write to seek clarification from the Court on the parties’ next deadline, in
light of the Second Circuit’s December 21, 2021 Order granting in part and denying in part
plaintiffs’ emergency motions to enjoin enforcement of the COVID-19 vaccine mandate on DOE
employees and contractors. See Dkt. 94. The Second Circuit indicated in its Order that its
motions panel will be hearing plaintiffs’ motion on Tuesday, January 18, 2022, and ordered that
pending a decision from the motions panel, plaintiffs’ deadlines relating to whether to opt-in to
the DOE’s leave program shall be stayed, and no steps shall be taken to terminate plaintiffs.

In light of the Second Circuit’s Order and the fact that the motions panel will be
hearing plaintiffs’ appeal on January 18, 2022, defendants request clarification regarding whether
the parties should still plan to file a joint letter on January 7, 2022, as ordered by the Court on
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December 17, 2021 (Dkt. 93), or whether that is now moot and/or should be held in abeyance
pending the Second Circuit’s ruling on plaintiffs’ appeal.

Respectfully submitted,
/s/ Amanda Croushore

Assistant Corporation Counsel

This matter is not currently stayed. The January 7, 2022 deadline for the filing of the consolidated amended
complaint and the joint letter (Dkt. 93) remains in effect. If any of the parties believe a stay is appropriate,
they are welcome to file a motion requesting the case be stayed pending resolution of the appeal. Any such
motion must indicate whether the other parties consent vel non to the entry of a stay.

SO ORDERED.

Date: December 23, 2021

HON. VALERIE CAPRONI
UNITED STATES DISTRICT JUDGE
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475 Park Avenue South, Suite 2800

NELSON MADDEN BILLACK LLP New York, New York 10016
Telephone: (212) 382-4300
nelsonmaddenblack.com

February 1, 2022 Jonathan R. Nelson (212) 382-4301
jnelson@nelsonmaddenblack.com

Hon. Catherine O’Hagan Wolfe
Clerk of Court

United States Court of Appeals
for the Second Circuit

40 Foley Square

New York, NY 10007

Re: Keil v. New York City, No. 21-3043
Re: Kane v. de Blasio, No. 21-3047

Dear Madame Clerk:

I'write on behalf of appellants in both the Keil and Kane appeals, referenced above, to inform
the Court of new developments in the matter and respectfully to ask the Honorable Court to issue
its decision as soon as possible.

On January 18, 2022, the parties argued appellants’ emergency motions before Circuit
Judges Kearse, Walker and Sullivan, sitting as a motions panel of the Court. Although the panel
suggested that the Court might refer the case to an expedited merits panel hearing, the panel has not
yet rendered a decision on the emergency motions. An initial Status quo injunction issued on
December 21, 2021 remains in place.

A new development has arisen that changes the status quo ante and causes us to write to you.
Over the past several days, the Appellees have sent letters to DOE employees notifying them that
they will be terminated effective February 11, 2022 for non-compliance with the Mandate. See, e.g.,
Exhibit A submitted herewith.

None of the named individual appellants in Keil or Kane have received the letters in
question, and their vaccine compliance requirements were stayed by the Court’s December 21,2021
order. However, the DOE employees who have received the letters are, on information and belief,
members of the Class that has been proposed in the parties’ Consolidated Complaint, namely,
employees who have religious objections to the vaccination mandate and who either declined to
submit religious exemption applications under clearly unconstitutional standards or who declined
to appeal exemption denial decisions under the same standards. Such persons’s religious objections
have not been considered under standards that are not “constitutionally suspect.” The DOE’s
exemption procedures expressly excluded them from any opportunity to receive a fair and lawful
adjudication of their religious objections to vaccination.

We wish to inform that court that employees of other City departments have also received
notices that their employment will be terminated effective February 11, 2022 for non-compliance
with other specific vaccine mandates that apply to them. See, e.g., Exhibits B (Sanitation
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Department) and C (Fire Department), submitted herewith. We also attach a just-published news
article with additional information (Exhibit D).

We respectfully ask the Court to expedite its decision on Appellants’ motion and to enjoin
the DOE from terminating employment or insurance for all DOE employees for non-compliance
with the Mandate, not just the named Appellants.

Respectfully submitted,
/s/ Jonathan R. Nelson
Jonathan Robert Nelson
Attorney for Keil appellants

cc: All Counsel (via ECF)
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@ Division of Human Resources 3:20 PM
Dear DOE Employee,

You have previously received notice regarding your
failure to comply with the New York City Health
Commissioner's Order requiring vaccination of all New
York City Department of Education staff. Compliance with
that Order is a condition of employment. Since you have
not complied with the Order and have not chosen 1o
extend your leave without pay, despite notice and an
opportunity to do so, your employment with the New York
City Department of Education is terminated, effective
Fabruary 11, 2022, Please note that your health
insurance coverage through the City will also cease upon
termination.

You must return all DOE-issued equipment and
materials, including your ID, to your supervisor.
Information about COBRA will be mailed separately to
you at the address on file in NYCAPS. Your school
and/or office will be notified of your termination as well.

If you believe vou are receiving this notification in error,
mse email L_wQP_qsmmms.«._ssm nye.goy no later
uary 2, 20

Thank you for your service to the New York City
Department of Education.

Sincerely,

NYCDOE Division of Human Resources
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Covid-19 Vaccine Mandat...

L L

Good afternoon,

You have been placed on Leave Without Pay
status due to your noncompliance with the Order of
the Commissioner of Health and Mental Hygiene
dated October 20, 2021 that all City employees
provide proof of receipt of a COVID-19 vaccine.
Additionally, you have elected not to continue
health benefits coverage while on Leave Without
Pay status through June 30, 2022, pursuant to an
agreement between your union and the City.
Please be advised that your position with DSNY
will be terminated if you do not submit proof of
receipt of a COVID-19 vaccine by 5:00pm on
February 11, 2022.

Compliance with this requirement is a condition of
your continued employment with the City. Failure
to provide proof of vaccination by February 11,
2022 will result in the termination of your
employment with DSNY. For information regarding
where you can receive a COVID-19 vaccine,
please visit hitps://vaccinefinder.nyc.gov/.

Please submit proof of receipt of a COVD-19
vaccine as soon as possible, but no later than by
5:00pm on February 11, 2022. If DSNY does not
receive your proof of receipt of a COVD-19 vaccine
by this date and time, your employment will be
terminated.

New Message

SA
31.01.22 at4:13 PM J <
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Edward Grayson |

EMPLOYEE EXTENDED LWOP WAIVER

I Fay L 7 I|_I P I'|I':'.l.' %

have been placed o |Leave Withou
[Departms [ Samital DSNY fective on the dale ol | hereby opl L0
xiend mv | Wiithoui Pav through June 3 1122 | understand that by executing this waiver 1wl
Emain of = Without Pav through June 30, 2022 and, dunng this time, will be ehgible lor health
el | also unde vd that in the event | come into compliance with the Ociober 20, 2021 ordes
.ued by the Commissioner of the Department of Health and Mental Hygiene mandating that all City
emolovess b vRCCIn vied aenimst (W L )=1% nid seek 10 relam ITon Leave Without |'.:'.'_ | must inform
0 207? of mv intent to return. Once | notify DSNY ol my intent (o retur | have a
ase maore than two weeks

DENY before June 3 220
rork location as S00n As 1 :".|l."'....||||*' bul 1o Do G
| understand that if 1 have not returned from

Hum (0 e Same
Leave Without Pay

iollowing my nolce Ol InieEnt 10 et
Ao : : 3 e Tuns 10 0T A
hefore June 30, 2022 | will be deemed to have voluntarnily resigned effective June 3, JUZZ. AS a
AETeE nol iy "'.|:_' ATy ACLI0T Of '_"'|_'\.-.'."'.".|'|!':',' A Al Lhe

condition of 1 g
or representatives of the

nv extension of Leave Without Pay

i
i or preseni officials, employess

City of New York or DSNY or any and all pas

City of New York challenging my placement on Leave Without Pay and, 1l applicable, my resignation

from the City of New York and do hereby acknowledge, releast and discharge the City of New York and

NSNY from all liability. claims demands, causes of action, obligations, damages and gnevances that
with the Citv of New York, including, but nol limited to, any claim or nght

arise out of my employment
elated to my placement on Leave Without Pay and/or resi
artv (40) and Older Only: 111 ¢
r Warker I"-'-".'L-.Il Prolection |
1S CONMSeUENCE: {11} | have been advised by

gnation
For Employees Curmmently A yun currently age forty (40) or older, |
acknowledge that in accordance with the | e Act: (i) | enter into this waiver
voluntarily and with full understanding and knowledge of
the DSNY to consult with an attorney prior to executing this agreement ind release; (iii) 1 have been
provided with the opportunity to have at lcast a fwenty-one | 21) day period 1o review and consider
whether to sign this Severance Agreement and Release: and (iv) 1 have been advised thal | have seven (/)
s revoke it (the "Revocation Period™), This Severance Agreement and Release

will not be effective and enforceable unfs Period has expired. Such revocation shall only
delivered to DSNY on or before 5:(0)

onginally execuled wnitten notice i revocalion 1s d
Fihis waiver. If so revoked. this waiver shall be deemed to be

davs following execution |
| the Revocatiog

be effective if an
p.m. on the seventh day after execution

void and have no force or effect

Employee Name (Print)

Employee Signature

Reference Number

hﬂtﬂ

A. Maldo
01.02.22at1:11 PM
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@ 65-2 #8 of 2022: Vaccine
Mandate and Termination

Vigw [his email in your browser

65-2

An Othcial Communication from the

Uniformed Firehghters Association

IAFF Liseal o - AFLCHY

#8 of 2022 | January 30th

Vaccine Mandate and Termination

The UFA has been informed that the Mayor is moving forwanrd with termination of members who are non-
compliant with the vaccine mandate. From whal we have been told and NOTHING 1S OFFICIAL AT THIS TIME-
(as this notification came via phone call), if you currently fall within these three groups, you are at risk for
termination;

1. If you are currently unvaccinated and have never filled out an RA.

2. You hawve filled ocut an BA; it has been denied ; you have further appealed and your appeal has been
denied,

3. Probationary firefighters who have only submitted proof of 15t shot .

You will be terminated on February 11, 2022, if you have nof received your 151 shot (2nd shot for Member's on
probation). We expect the Depariment to release more information tomorrow

An emergency meaeting will be scheduled with delegates and LWOP members later this week whether in parson
or zoom based on availability.

The UFA still has lawsuits pending; parl of these lawsuils are in relalion 1o the termination aspect of the original
vaccine mandate. We are consulting with the lawyers to see if additional legal action is possible, and we will get
back to you with more information as soon as possible.

This is a PRELIMINARY 6-52 and we WILL have more information tomorrow as updates become available.

Fraternally,

2t ol Ak Aoy

Vincent Speciale Andrew Ansbro

Recording Secrelary Prasident

@ 0O O ©@ O

[ = A |

N
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An Ofthcral Communication from the

Unitormed l’irc]ighlfsra Association

IAFF Local oy - AFL CIO

#9 of 2022 | February 1st
Termination Emails
It has come to our attention that last night, the Fire Department mistakenly emailed termination

notices to members that should not have received them. The Department is in the process of
correcting this error.

Members who have submitted a Reasonable Accommodation (RA) request that have not yet received a
notice of a decision for their pending RA request are not facing termination at this time. Additionally,
members who have submitted an appeal after receiving a denial of their RA request and have not yet
received a decision regarding their appeal are not facing termination at this time.

Currently, members are facing termination if:

« |f you are currently unvaccinated and have never submitted a RA request.
» You have filled out an RA, it has been denied, you have further appealed the decision, and your
appeal has been denied.

The UFA is in the process of scheduling a Zoom meeting with delegates and LWOP members this
Friday, February 4, 2022. Meeting details will be announced on an upcoming communication. Upon
receiving the list from the Department, we will attempt to reach out to each member facing
termination.

Fraternally,

2t ol AL A

Vi t al
incent Speciale Andrew Ansbro

Recording Secretary President

® © 0 0 © O

Copyright © 2022 Uniformed Firefighters Association, All rights reserved.
UFA Active Members 2022

Our mailing address is:
Uniformed Firefighters Association
204 E 23rd St
New York, NY 10010-4628

Add us to your address book
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TRENDING

NYPD
NYC's Unvaccinated Workforce Faces Feb. 11 Termination Without
Proof of Shots

Unvaccinated city workers are staring at a February deadline to get vaccinated or face the chopping
block

By Myles Miller and Andrew Siff « Published January 31, 2022 - Updated on January 31, 2022 at 6:14 pm
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Police, firefighters, and other New York City employees face their final deadline to get vaccinated

against COVID-19 or be terminated come Feb. 11.

That deadline was announced Monday, months after the city's health commissioner issued an order

that all municipal employees receive their vaccination series in order to work.

Download our local news and weather app for iOS or
Android — and choose the alerts you want.

Any city workers staring down next month's cutoff was to be given notice by Monday, according to

memos obtained by News 4.

The Feb. 11 applies to two groups: new hires who have not submitted proof of a second vaccine dose,
if required to complete their series, and unvaccinated employees currently on unpaid leave who did not

request to continue receiving health benefits past June.

“My number one job is to keep this city safe — that includes getting New York City vaccinated. City
workers are leaders and have led the way on vaccinations. More than 90 percent of employees are fully

vaccinated and that number is increasing every day," a statement from Mayor Eric Adams read.

New city employees brought on after Aug. 2 needed a full vaccination series as a condition of their
employment, and were given 45 days to do so. There are roughly less than 1,000 "new hires" that have

not met this requirement, according to city officials.

The other group, those on leave without pay and did not remain on health benefits as negotiated by the

unions, are slightly less than 3,000 in size.

News

8 HOURS AGO

NYC Comes Together to Mourn Again at Public Wake for Slain NYPD Officer Wilbert
Mora

18 HOURS AGO

Dog Walking on NYC Sidewalk Is Electrocuted by Metal Grate — a Tragic Reminder for
Pet Owners


https://apps.apple.com/us/app/nbc-4-new-york/id331605976
https://play.google.com/store/apps/details?id=com.nbcuni.nbcots.nbcnewyork.android&hl=en_US&gl=US
https://www.nbcnewyork.com/news/local/nyc-comes-together-to-mourn-again-at-public-wake-for-slain-det-wilbert-mora/3527165/
https://www.nbcnewyork.com/news/local/dog-dies-suddenly-after-electrocuted-by-metal-grate-on-brooklyn-sidewalk/3527121/
https://www.nbcnewyork.com/news/local/nyc-comes-together-to-mourn-again-at-public-wake-for-slain-det-wilbert-mora/3527165/
https://www.nbcnewyork.com/news/local/dog-dies-suddenly-after-electrocuted-by-metal-grate-on-brooklyn-sidewalk/3527121/
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News of the deadline came first from within the NYPD after a memo written to NYPD sergeants warned

of the approaching deadline.

"It has come to our attention that The Mayor has decided to move forward with terminating employees
who have failed to get vaccinated," Sergeants Benevolent Association President Vincent Vallelong

wrote to sergeants.

The union president warned NYPD members in his memo those who did not get vaccinated and failed

to obtain a medical or religious exemption would be on the chopping block.

Excluded from that division of officers are those who filed for an exemption, or filed for an appeal, and
have not received a final determination, Vallelong said. Those officers must still regularly test and wear

a mask.

NBC New York's Romney Smith reports.

The union president told his members that on Monday the NYPD intends to notify all officers on unpaid
leave, as well as newly hired officers who have not provided proof of a second dose (if taking a

Moderna of Pfizer vaccination series), that they have until the February deadline to comply.
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Veteran officers will also need to show proof of a second dose in their vaccination series, the memo

warns. Vallelong said the deadline to show that proof has not been announced.

"Every avenue has been exhausted by Law Enforcement and others across the country in the courts,
we have lost at every turn,”" Vallelong concludes his message. "With this in mind, | ask you to take the

proper steps to ensure that whatever decision you make is best for you and your families."

On Sunday, Mayor Eric Adams boasted about the city's progress in combatting one of the most
contagious variants, as well as boosting citywide vaccination numbers. During his weekend briefing,

the mayor announced 75% of all New Yorkers have completed their initial vaccination series.

Copyright NBC New York
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S.D.N.Y.-N.Y.C.
21-cv-7863
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Caproni, J.

United States Court of Appeals

FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 3™ day of February, two thousand twenty-two.

Present:
Amalya L. Kearse,
John M. Walker, Jr.,
Richard J. Sullivan,

Circuit Judges.

Matthew Keil, John De Luca, Sasha Delgado,
Dennis Strk, Sarah Buzaglo,

Plaintiffs-Appellants,
V. 21-3043

The City of New York, Board of Education of the City
School District of New York, David Chokshi, in his official
capacity as Health Commissioner of the City of New York,
Meisha Porter, in her official capacity as Chancellor of

the New York City Department of Education,

Defendants-Appellees.

Michael Kane, William Castro, Margaret Chu, Heather Clark,
Stephanie Di Capua, Robert Gladding, Nwakaego Nwaifejokwu,
Ingrid Romero, Trinidad Smith, Amaryllis Ruiz-Toro,
Plaintiffs-Appellants,
V. 21-3047

Eric Adams, in his official capacity as Mayor of the City
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of New York,” David Chokshi, in his official capacity as
Health Commissioner of the City of New York,
New York City Department of Education,

Defendants-Appellees.

Plaintiffs-Appellants move for injunctions pending appeal. Upon due consideration, it is
hereby ORDERED that the motions are DENIED.

Appellants are New York City Department of Education employees who object to the New
York City Commissioner of Health and Mental Hygiene’s mandate requiring individuals who
work in New York City public schools to be vaccinated against the COVID-19 virus. Appellants
have filed two suits in the Southern District of New York challenging the facial constitutionality
of the vaccine mandate and the procedures used to determine whether a Department of Education
employee qualifies for a religious exemption to the mandate. See Kane v. de Blasio, Case No. 21-
cv-7863; Keil v. City of New York, Case No. 21-cv-8773. In October 2021, Appellants moved for
preliminary injunctions that would prevent the enforcement of the vaccine mandate. The district
court denied Appellants’ motions for preliminary injunctions, ruling principally that they were
unlikely to prevail on their claim that the vaccine mandate was unconstitutional on its face. See
Kane v. De Blasio, 19 F.4th 152, 162 (2d Cir. 2021). Appellants promptly appealed the denial of
their preliminary injunctions and sought an injunction pending appeal in this Court. Id. The
district court then stayed each matter pending resolution of Appellants’ appeals. On November
15, 2021, a motions panel issued an injunction pending appeal that ordered Appellees to give
Appellants’ applications for religious exemptions “fresh consideration” using different standards
than had previously been applied to their applications. Id. at 176—77. A merits panel heard oral
argument a week later, and issued an opinion on November 28, 2021, holding that the vaccine
mandate was not unconstitutional on its face, see id. at 166, but that the procedures that had been
used to determine whether an employee qualified for a religious exemption to the mandate were
unconstitutional, see id. at 169. Accordingly, the merits panel kept in place the motions panel’s
injunction, vacated the district court’s denial of Appellants’ motions for preliminary injunctions,
and remanded the case to the district court for further proceedings. Id. at 176.

Following the remand to the district court, Appellants submitted new applications for
religious exemptions to a newly created panel constituted for this purpose (“the Citywide Panel”).
On December 8, 2021, counsel for Appellees sent an email to Appellants’ counsel requesting each
Appellant submit further information regarding his request for a religious exemption by December
10, 2021. Appellants provided that additional information on December 10. Later that day, all
but one of Appellants’ applications were denied without explanation. Those denials stated that
Appellants had three business days from the date of the denial to submit proof of vaccination or
they would be placed on leave without pay.

* Though former Mayor Bill de Blasio was initially named as a defendant in this suit, Mayor Eric
Adams is automatically substituted as a party pursuant to Federal Rule of Appellate Procedure
43(c)(2).
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The next day, Appellants filed a joint letter-motion for a preliminary injunction in the
district court, requesting that the court (1) enjoin enforcement of the vaccine mandate against any
employee who asserts a sincere religious objection to vaccination; (2) provisionally certify a class
of all Department of Education employees who assert religious objections to the vaccine mandate;
and (3) order Appellees to immediately reinstate Appellants and all proposed class members to the
positions they held prior to the enforcement of the vaccine mandate. See Kane, Case No. 21-cv-
7863, Doc. No. 85 at 2 (“Joint Prelim. Inj. Mot.”). That letter was a page-and-a-half long and had
attached to it fifty-nine pages of sundry exhibits — including a declaration of counsel for the
Appellants, the denials of Appellants’ exemption requests, two public health articles regarding the
relationship between the percentage of population vaccinated and new COVID-19 cases, a
smattering of news stories about COVID-19 and New York City, a “Daily COVID Case Map”
from December 10, 2021, and a transcript from a press conference Mayor Bill de Blasio gave on
September 23, 2021. See generally id. The letter did not say what relevance these exhibits had
to the vaccine mandate or to the procedure employed by the Citywide Panel to determine whether
Appellants qualified for a religious exemption. On December 14, 2021, the district court issued
an order denying Appellants’ motion for a preliminary injunction, Appellants’ motion for class
certification as premature, and Appellants’ request for an order reinstating Appellants and
proposed class members; the district court also lifted its prior stay of both cases and consolidated
the cases. See Kane, Case No. 21-cv-7863, Doc. No. 90 (“Order Denying Plaintiffs’ Prelim. Inj.
Mot.”).

Appellants promptly appealed the denials of their preliminary injunctions and filed a
motion for an emergency injunction pending appeal that would prevent enforcement of the vaccine
mandate against all religious objectors and would temporarily reinstate any employee who was
suspended or terminated due to a religious objection to the vaccine mandate. The motion was
temporarily granted in a more limited form on December 21, 2021, when a one-judge order
directed that no further steps be taken to terminate any Appellant’s employment for noncompliance
with the vaccine mandate until a full motions panel could hear oral argument on January 18, 2022.
The one-judge order did not require Appellees to reinstate Appellants, and it did not grant relief
with respect to any non-parties. Having now reviewed the parties’ filings and heard oral
argument, we — the full motions panel — conclude that Appellants cannot meet their high burden
of establishing that they are entitled to an injunction pending appeal.

A party seeking an injunction must establish (1) “that he is likely to succeed on the merits,”
(2) “that he is likely to suffer irreparable harm in the absence of preliminary relief,” (3) “that the
balance of equities tips in his favor,” and (4) “that an injunction is in the public interest.”
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7,20 (2008). Because we review a district court’s
denial of a preliminary injunction for abuse of discretion, see Lynch v. City of New York, 589 F.3d
94, 99 (2d Cir. 2009), a likelihood of success on the merits for the purposes of Appellants’ motions
requires Appellants to show that it is likely that the merits panel will find that the district court
abused its discretion in denying Appellants’ motion for a preliminary injunction, cf. Roman
Catholic Diocese of Brooklyn v. Cuomo, --- U.S. ----, ----, 141 S. Ct. 63, 74 (2020) (Kavanaugh, J.,
concurring) (clarifying that, for an injunction pending appeal, the relevant likelihood of success is
the likelihood of a successful merits appeal). While “a preliminary injunction is an extraordinary
remedy never awarded as of right,” Winter, 555 U.S. at 24, an injunction pending appeal requires
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even more, because it “grants judicial intervention that has been withheld” by the lower court,
Ohio Citizens for Responsible Energy, Inc. v. Nuclear Regul. Comm ’'n, 479 U.S. 1312, 1313 (1986)
(Scalia, J., in chambers). Accordingly, an injunction pending appeal should be granted “only in
the most critical and exigent circumstances, . . . where the legal rights at issue are indisputably
clear.” Id. (internal quotation marks and citations omitted); see also Agudath Israel of America v.
Cuomo, 980 F.3d 222, 226 (2d Cir. 2020).

Appellants have not shown the requisite likelihood that the district court abused its
discretion in denying their joint motion for a preliminary injunction. Once again, Appellants
requested that the district court “[e]njoin[] enforcement of the vaccine mandate against any
employee who asserts a sincere religious objection to vaccination pending resolution of this
litigation.” Joint Prelim. Inj. Mot. at 2. But this Court has already held that Appellants are
unlikely to succeed on their claim that the vaccine mandate as a whole is unconstitutional, see
Kane, 19 F.4th at 166, and Appellants have offered no new facts or arguments that would change
that analysis. To the extent that Appellants seek a more limited injunction challenging the
constitutionality of the Citywide Panel’s procedure for assessing religious exemptions, Appellants
simply failed to carry their burden before the district court. After Appellants’ requests for
religious exemptions were denied by the Citywide Panel, they rushed into the district court and
filed a page-and-a-half letter motion requesting a preliminary injunction. See Joint Prelim. Inj.
Mot. That letter motion offered no legal argument for why the district court should grant
Appellants a preliminary injunction; it merely incorporated by reference Appellants’ prior filings
in the district court and in this Court. Id. at 2. But those prior filings all addressed the religious
accommodation standards that were in effect before this Court issued its November 28, 2021 order,
which directed that Appellants’ requests for religious exemptions be given “fresh consideration”
under new standards for evaluating exemption requests. Kane, 19 F.4th at 176. The injunction
issued in that order, which remained in effect during and after the reconsideration of Appellants’
requests, directed the parties to “inform the district court . . . of the results of those proceedings”
within two weeks of the Citywide Panel’s decisions. /Id. Despite that generous timeline,
Appellants filed their motion for a preliminary injunction the day after the Citywide Panel issued
its decisions and provided the district court with “almost no information about the process before
the Citywide Panel” or the standards the Citywide Panel used to assess Appellants’ applications
for religious exemptions. Kane, Case No. 21-cv-7863, Doc. No. 90 at 8. Given that the filings
before the district court fail to even describe the process and rules used to assess Appellants’
applications — let alone pinpoint their alleged deficiencies — it is unlikely that the merits panel will
hold that Appellants carried their burden below. We therefore DENY the motion for an injunction
pending appeal.
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At oral argument on January 18, 2022, the parties consented to expediting these appeals.
Accordingly, IT IS HEREBY ORDERED THAT these appeals are expedited and will be heard by
a merits panel sitting on February 24, 2022 consistent with a briefing schedule established by the
Clerk of Court after consultation with the parties. IT IS FURTHER ORDERED THAT the Clerk
of Court shall consolidate these appeals for all further proceedings.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court

A True Copy
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