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QUESTIONS PRESENTED

1. Whether a public high school may indefinitely suspend a student from
campus under Title IX, pursuant to the Emergency Removal provisions in
34 C.F.R. § 106.44, subd.(c), without evidence showing that the student
presents “an immediate threat to the physical health or safety of any

student or other individual.”

2. Should this Court issue a stay of an Emergency Removal order issued
pursuant to 34 C.F.R. § 106.44, subd. (c) in order to prevent irreparable
harm to a student where school administrators make no showing that the
student presents “an immediate threat to the physical health or safety of

any student or other individual”?



PARTIES TO THE PROCEEDING

Petitioner JOHN DOE, through his guardian ad litem JANE DOE, was, at all
times relevant, a 15-year-old first-year student at California High School, a high
school within the San Ramon Valley Unified School District.

Respondent MEGAN KEEFER was, at all times relevant, an individual in
her official capacity as Principal and Title IX Coordinator Designee, California High
School, a high school within Respondent San Ramon Valley Unified School District,
and the decisionmaker who decided and imposed and upheld the Title IX
Emergency Removal decision and order.

Respondent KEITH ROGENSKI was, at all times relevant, an individual in
his official capacity as the individual designated by Respondent San Ramon Valley
Unified School District as the employee responsible for coordinating the District’s
response to complaints and for complying with state and federal civil rights laws.
Respondent KEITH ROGENSKI serves as the compliance officer and responsible
employee who handles complaints regarding sex discrimination, receiving and
coordinating the investigation of complaints and ensuring district compliance with
law.

SAN RAMON VALLEY UNIFIED SCHOOL DISTRICT (hereinafter
“District”) was, at all times relevant, a business entity of form unknown, having its
principal place of business in Contra Costa County in the State of California. The
San Ramon Valley Unified School District covers an 18 square mile area,
encompassing the communities of Alamo, Blackhawk, Danville, Diablo, and San
Ramon (including the new Dougherty Valley communities in east San Ramon) as
well as a small portion of the cities of Walnut Creek and Pleasanton. The District is
comprised of 36 schools serving more than 32,000 students in Transitional

Kindergarten through Grade 12.

CORPORATE DISCLOSURE STATEMENT

Petitioner is an individual. Respondent San Ramon Valley Unified School
District is a public school district in Contra Costa County in the State of California
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and has no shareholders. The remaining Respondents are individuals named in

their official capacities as employees of the District.

RELATED PROCEEDINGS BELOW

Doe v. Keefer, et al., No. CIVMSN21-1450, Superior Court Of The State Of
California For Contra Costa County. Order denying Petitioner’s request for
immediate stay of the Emergency Removal entered August 9, 2021.
(Appendix A.)

Doe v. Superior Court for the County of Contra Costa, No. A163237, California
Court Of Appeal, First Appellate District. Order denying the petition for writ
of supersedeas/prohibition and accompanying stay request issued August 12,
2021. (Appendix B.)

John Doe v. S.C. (Keefer) No. S270383, California Supreme Court. Docket
entry of order denying petition for review and application for stay issued

August 25, 2021. (Appendix C.)
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TO THE HONORABLE ELENA KAGAN, ASSOCIATE
JUSTICE OF THE SUPREME COURT AND CIRCUIT
JUSTICE FOR THE NINTH CIRCUIT;

Pursuant to Rules 22, and 23 of the Rules of this Court, and 28 U.S.C. § 1257,
Applicant/Petitioner John Doe respectfully requests that this Honorable Court issue
a stay of his indefinite Emergency Removal from his public high school. The stay
would be in effect pending judicial review in the California Superior Court of the
merits of his petition for writ of mandate to set aside the public high school’s
arbitrary Emergency Removal order, which was issued and is maintained in the
absence of any emergency and absence of any showing that Petitioner poses an
“Immediate threat to the physical health or safety of a student or other individual
arising from the allegations of Title IX Sexual Harassment.” (Appendix D, p. 17;
see, 34 C.F.R. § 106.44, subd. (c).)

In Goss v. Lopez (1975) 419 U.S. 565, the Supreme Court held that students
in public schools are entitled to constitutional due process. The court also found that
when the school delays in granting this right, “the student meanwhile will
irreparably lose his educational benefits.” (Goss, at 581, n. 10, emphasis added.)
This is a recognition that the loss of time, in the school setting, is irreparable. This
request for a stay involves the irreparable loss of the benefits and experiences of
high school.

This case appears to be one of first impression challenging a public high
school’s Emergency Removal of a student in reliance on new federal Title IX
regulations at 34 C.F.R. § 106.44, subd. (c), which applies to some 15.3 million K-12
students in the United States,! as well as students at community colleges and
private and public colleges and universities.

Emergency Removal is an appropriate tool for school administrators to

1 California Department of Education, Fingertip Facts on Education in California
(April 29, 2021) https://www.cde.ca.gov/ds/ad/ceffingertipfacts.asp
Nationwide, 15.3 million student attend grades 9 to 12.
https:/mces.ed.gov/fastfacts/display.asp?1d=372#K12-enrollment
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address actual emergencies and threats to student safety, but not where, when
challenged, the school administrators cannot show an emergency or a threat to the
physical health or safety of a student or other individual arising from the
allegations of Title IX sexual harassment.

In the absence of unequivocal direction from courts regarding the showing
required before school administrators may impose an Emergency Removal on a
student pursuant to 34 C.F.R. § 106.44, subd. (c), or to maintain the Emergency
Removal when challenged by the student, school administrators may arbitrarily
decide that an “emergency” situation exists the moment any allegation of sexual
harassment is made, regardless of its lack of veracity and the absence of an actual
and “Immediate threat to the physical health or safety of any student or other
individual.” The result is that students such as Petitioner are indefinitely
separated from their educational programs and activities without any evidence or
showing of an emergency or threat.

Students removed by school administrator on an emergency basis simply
have no recourse to challenge the Title IX Emergency Removal other than by
seeking writ relief, injunction, or applications for stay from the courts. Given the
procedural posture of trial court stay orders, the issues presented here are unlikely
to ever be addressed by courts except on request for extraordinary relief or this
application for a stay. Without a stay, students suffer the irreparable and harmful
consequences of lengthy, indefinite suspensions.

Here the California Superior Court trial judge denied that stay and set a
hearing on the merits of the Emergency Removal for January 7, 2022, meaning that
the student will suffer a five-month suspension from campus, with no showing of an
emergency and no showing of an immediate threat to anyone.

Rather than an indefinite suspension under the guise of Emergency Removal,
the District can simply have Petitioner avoid contact with Jane Roe and make sure

they are not assigned to the same classes.



JURISDICTION

Petitioner sought a stay of the improper Emergency Removal order from the
California Superior Court, the California Court of Appeal, and the California
Supreme Court without success. The California Supreme Court denied Petitioner’s
request for a stay of the Emergency Removal and petition for review on August 25,
2021. The relief sought in this Application is not available from any other court or
judge. This Court has jurisdiction to issue the requested relief in the form of a stay

pursuant to 28 U.S.C. § 1257 and Rule 23.



STATEMENT OF THE CASE

The record of the California Superior Court proceedings was filed with the
Court of Appeal, Exhibits In Support Of Petition For Writ Of Supersedeas,
Prohibition And/Or Other Appropriate Relief, which is attached as Appendix D.
Petitioner believes the materials are essential to understand this application for

stay due to the factual nature of an Emergency Removal and stay relief.

I. FACTUAL SUMMARY

Petitioner John Doe, 15, dated classmate Jane Roe, 15, from approximately
March 17, 2021, until April 13, 2021. After school on Tuesday, April 13, 2021,
Petitioner informed Jane Roe via text messages that he did not love her and was
breaking up with her. Jane Roe did not want to break up, and asked to talk, but
Petitioner reiterated that he was “done with this relationship.” (Appendix D, p.
118.)

At 7:37 p.m. on April 13, 2021, Jane Roe sent text messages to Petitioner
pleading, “No [John] please, I can change” and “I know how to.” Jane Roe sent a
series of text message to Petitioner saying, “Please don’t do this. I love u aka love u
a lot. And I need u. [John] please talk to me what did I even do.” (Appendix D, pp.
135-136.)

At 7:40 p.m., Petitioner responded, “we’ve been talking about this, please
don’t beg me it’s not changing my mind, I'm done with this relationship. I have to
g0.” (Appendix D, p. 136.)

At 7:41 p.m., Jane Roe responded “No [John] please. I have been there for u.
And I need u in my fucking life. And I like u hella.” (Appendix D, p. 136.)

At 7:42 p.m., Petitioner wrote “you don’t need me in your life to live.” Jane
Roe responded, “I do, u have been there for me. And you always loves (sic) me.
Loved. Cared about me. And never gave up on me.” (Appendix D, p. 137.)

At 7:58 p.m., Petitioner texted Jane Roe, “we are done”. (Appendix D,



Exhibit 6, p. 137.)

On April 15, 2021, Petitioner and Jane Roe were in theater class again and
he offered her his hand to help her get up from sitting on the floor. (Appendix D, p.
137.)

Thereafter, Jane Roe told at least one other student that Petitioner had
sexually assaulted her in a classroom with the teacher Laura Woods2 and other
students in the room. (Appendix D, pp. 111-112, 117, 127.)

According to social worker Lacy Canton, on April 21, 2021, Jane Roe told her
that Petitioner had “sexually assaulted her last Wednesday [April 14] during
theater class.” (Appendix D, pp. 130-131.) Ms. Canton reported that Jane Roe also
claimed that she had heard that another student had been sexually assaulted by
“the perpetrator,” John Doe, and said that John Doe sent numerous
“provocative” messages to her, including pictures of his genitals. (Id.)

Social worker Ms. Canton emailed a “Student Incident” report to Respondent
Keefer. (Id.)

On April 22, 2021, Respondent Megan Keefer called Petitioner to her office
and informed him generally that Jane Roe had alleged that during a support period
after their Theater class on April 15, 2021, Petitioner had sexually assaulted her.
Petitioner denied the allegations. (Appendix D, p. 16.)

A. THE DISTRICT ISSUES THE EMERGENCY REMOVAL ORDER

Respondent Megan Keefer then left the room and returned moments later
with a “Notice of Title IX Emergency Removal of Student” dated April 22, 2021,
which asserts in relevant part:
In response to the initial allegations, the District has
undertaken an individualized safety and risk analysis and

has determined that you pose an immediate threat to the
physical health or safety of a student or other individual

2 As a public school teacher, Laura Woods is a mandatory reporter. The District
has provided no evidence indicating that Ms. Woods saw or heard what Jane Roe

claims occurred.
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arising from the allegations of Title IX Sexual Harassment.
The specific reasons for the decision are: substantial
evidence leading to allegations of sexual assault(s) to
students while on campus.

(Appendix D, pp. 143-144.)

Respondents did not provide any evidence nor even describe the evidence that
Respondents claimed justified the issuance of the Emergency Removal order. (Id.)

Petitioner was required to leave school immediately and was told not to
return and that he would be completing his school year through independent study,
with no direct instruction. (Appendix D, p. 16.) Petitioner was not provided any
information about how he was supposed to complete his schoolwork until Monday,
April 26, 2021. (Id.) Petitioner was told that he would need to personally contact
his teachers to get assignments and instructions. Petitioner repeatedly requested
and was not provided any results or analysis from any individualized safety and
risk analysis. (Appendix D, p. 18.)

On April 26, 2021, after Respondents imposed the Title IX Emergency
Removal on Petitioner, Jane Roe filed a Formal Complaint under the District’s Title
IX Sexual Harassment Complaint Procedures. (Appendix D, pp. 110-112.) In her
Formal Complaint, which the District first provided to Petitioner almost three
months later on July 13, 2021, Jane Roe alleges:

In theatre, 4/15, during 5th period, [Petitioner] was
involved.

[Petitioner] started making out with me when I said no, He
started going to my neck and started giving me hickeys
when I kept saying no He started touching my boobs and
kept playing with them when I kept saying no He then
went down in my pants started rubbing and fingering me
when I grabbed his hands to pull them out and I said no,
he asked why, I said because we are in school plus I am not
feeling the best He then kept doing it the he grabbed my
hand and put my hand in his pants and I kept pulling my
hand out and saying no

(Appendix D, pp. 111-112.)



On Friday, April 30, 2021, Petitioner’s Advisor sent an email to Respondent
Keefer with the subject “Challenge to Removal of [John Doe] ...” noting that Doe “is
now receiving no instruction — either live or remote” and “has been removed from
his academic environment and deprived of his educational opportunities.”
(Appendix D, pp. 193-194.) “This is effectively a suspension,” the email continued,
“which as a matter of long-standing federal law requires meaningful notice and a
hearing — neither of which [John Doe] has been provided.” (Id.)

On Monday, May 4, 2021, Petitioner’s Advisor sent a follow-up email to
Respondent Keefer attaching Petitioner’s sworn declaration, including images of the
text messages supporting exactly what Petitioner had told Respondent Keefer on
April 22: that he had broken up with Jane Roe on April 13, and Roe was very upset
and begged him not to break up with her. (Appendix D, pp. 192-193.) The
declaration, signed under penalty of perjury, asserted that Jane Roe’s allegations
against him are “completely false.” (Appendix D, p. 139.)

On May 7, 2021, Respondents issued a CORRECTED Notice of Title IX
Emergency Removal of Student.

In response to the initial allegations, the District has
undertaken an individualized safety and risk analysis and
has determined that you pose an immediate threat to the
physical health or safety of a student or other individual
arising from the allegations of Title IX Sexual Harassment.
The specific reasons for the decision are: substantial

allegations of sexual assault(s) to students while on
campus.

(Appendix D, pp. 101.)

The change is that Respondents no longer refer to “substantial evidence” as
justification for the Emergency Removal order but rather refer to “substantial

allegations.” (Emphasis supplied.)



B. THE DISTRICT DENIES PETITIONER’S CHALLENGE TO THE
EMERGENCY REMOVAL ORDER

On May 17, 2021, Petitioner’s advisor requested a meeting to challenge the
Title IX Emergency Removal order. (Appendix D, pp. 20, 104.)

On May 19, 2021, Petitioner was permitted to make a statement and present
information to challenge the determination of “substantial allegations of sexual
assault(s) to students while on campus.” (Id.) Petitioner again denied the
allegations, asserted that he does not pose a danger to anyone, and submitted a
signed declaration under penalty of perjury attesting that Jane Roe’s allegations are
“completely false.” (Id.; see also Appendix D, pp. 135-139.)

On May 21, 2021, Respondent Megan Keefer issued an “Outcome of
Challenge to Title IX Emergency Removal of Student,” upholding her own Title IX
Emergency Removal decision. (Appendix D, pp. 104-105.) By challenging the Title
IX Emergency Removal decision, Petitioner has exhausted his administrative
remedies. Petitioner has no further avenue of administrative appeal to challenge
Respondents’ decision regarding the Title IX Emergency Removal.

On June 2, 2021, Jane Roe changed her allegations and claimed that the
alleged conduct had occurred on April 13, 2021, hours before she and Petitioner
broke up and she had begged him not to break up with her. (Appendix D, p. 81.)

On June 3, 2021, the District issued an Amended Notice of Allegations of
Title IX Sexual Harassment by a Complainant. The Amended Notice, signed by
Ken Nelson, Title IX Coordinator for the District states that F3Law attorneys serve
as the investigator, judge, and appellate body vis-a-vis the District’s Title IX
administrative process. (Appendix D, p. 82.)



C. PETITIONER SEEKS A STAY PENDING JUDICIAL REVIEW OF
THE EMERGENCY REMOVAL ORDER

On July 12, 2021, Counsel for Respondents confirmed that the Emergency
Removal order would remain in effect for the start of the 2021-2022 school year.
(Appendix D, p. 164.)

On July 13, 2021, the District provided Petitioner with an evidence packet for
the first time. The evidence contains no witness statements. (See Appendix D, pp.
107-108, pp. 109-139.)

On July 30, 2021, Petitioner filed his Petition for Writ of Mandate to seek
judicial review of the District’s final Emergency Removal order. (Appendix D, p. 9.)

On August 4, 2021, Petitioner filed his application for an ex parte order to
stay the Emergency Removal, which was amended to redact students’ names.
(Appendix D, Exhibit 5, pp. 57-79.)

Petitioner also sought to disqualify the District’s law firm of F3Law as
attorneys from the firm were actually conducting all roles in the Title IX
administrative process, serving as investigator, decider, and appellate decider.
(Appendix D, Exhibit 2, pp. 24-37.)

On August 9, 2021, the trial court denied Petitioner’s ex parte application for
a stay of the Emergency Removal order. (Appendix A.)

Petitioner is informed and believes, and on that basis alleges that on Friday,
August 6, Respondent Kravitz informed Petitioner that he would have two options if
the Emergency Removal was not struck down: (1) Independent Study, and (2) the
District’s new “Virtual Academy.” The Virtual Academy is district-wide, so
Petitioner has not been returned to his peer group at California High School. After
Petitioner’s request for a Stay of the Emergency Removal was denied on Monday,
August 9, Petitioner immediately requested that he be enrolled in the Virtual
Academy. As of the morning of August 11 — the second day of school — Petitioner
had not received classroom links. The harm to Petitioner in not attending in-person
education is not only educational, but also emotionally damaging, and precludes
Petitioner from participating in the comradery, physical education and other
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opportunities that are associated with attending high school.

D. PETITIONER HAS EXHAUSTED HIS APPLICATION FOR STAY
RELIEF IN ALL LOWER COURTS

On August 11, 2021, Petitioner filed his Petition for Writ of Supersedeas,
Prohibition, and/or Other Appropriate Relief in the First Appellate District.

On August 12, 2021, Division Five of the First Appellate District denied
Petitioner’s Petition. (Appendix B.)

On August 25, 2021, the California Supreme Court denied Petitioner’s

Petition for Review and requested stay of Emergency Removal order. (Appendix C.)

REASONS FOR GRANTING THE APPLICATION

I. EMERGENCY REMOVAL UNDER 34 C.F.R. 106.44, SUBD. (C) DOES
NOT PERMIT REMOVAL OF STUDENTS FROM CAMPUS WITHOUT
AN EMERGENCY OR SHOWING OF AN IMMEDIATE THREAT TO THE
PHYSICAL HEALTH OR SAFETY OF ANY STUDENT OR OTHER
INDIVIDUAL

(c) Emergency removal. Nothing in this part precludes
a recipient from removing a respondent from the recipient’s
education program or activity on an emergency basis,
provided that the recipient undertakes an individualized
safety and risk analysis, determines that an immediate
threat to the physical health or safety of any student or
other individual arising from the allegations of sexual
harassment justifies removal, and provides the respondent
with notice and an opportunity to challenge the decision
immediately following the removal. This provision may not
be construed to modify any rights under the Individuals
with Disabilities Education Act, Section 504 of the
Rehabilitation Act of 1973, or the Americans with
Disabilities Act.

(34 C.F.R. § 106.44, subd. (c).)

Federal regulations do not permit the maintenance of an Emergency Removal

order in the absence of an emergency and in the absence of a showing of an
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immediate threat to the physical health or safety of any student or other individual
arising from the allegations of sexual harassment.

Respondents issued their Emergency Removal order on April 22, 2021 based
on the allegations of sexual harassment; however, Petitioner timely challenged the
removal order as lacking any evidentiary support that Petitioner posed an
immediate threat to the physical health or safety of any student or other individual.
Respondents presented no evidence that Petitioner poses a threat to the physical
health or safety of any student or other individual. Respondents’ determination
that Petitioner “poses an immediate threat to the physical health or safety of a
student(s) or other individual(s)” in the absence of any such showing, is arbitrary
and capricious.

In Goss v. Lopez (1975) 419 U.S. 565, the Supreme Court held that students
1n public schools are entitled to constitutional due process. The court also found that
when the school delays in granting this right, “the student meanwhile will
irreparably lose his educational benefits.” (Goss, at 581, n. 10, emphasis added.)
This is a recognition that the loss of time, in the school setting, is irreparable. This
request for a stay involves the irreparable loss of the benefits and experiences of
high school.

In the absence of unequivocal direction from courts and lawmakers regarding
the showing required before a school may impose an “Emergency removal” on a
student pursuant to 34 C.F.R. § 106.44, subd. (c), some school administrators have
decided that an “emergency” situation exists the moment an allegation of sexual
misconduct is made, regardless of its lack of veracity and the absence of an actual
and “immediate threat to the physical health or safety of any student or other
individual.” The result is that students such as Petitioner are indefinitely
separated from their education programs and activities without any evidence.

Students removed from school on an emergency basis have no recourse to
challenge the Title IX Emergency removal, which can last for months while the
Title IX investigation is ongoing. Given the procedural posture of trial court stay

orders under Code Civ. Proc., § 1094.5, subd. (g), the issues presented are unlikely
11



to ever be addressed except on request for extraordinary relief.

II. RIGHT TO DUE PROCESS APPLIES TO PUBLIC K-12 SCHOOLS AND
PUBLIC POST-SECONDARY EDUCATION.

The Fourteenth Amendment of the United States Constitution guarantees
the right to procedural due process. (USCS Const. Amend. 14.) It is triggered when
a state agency seeks to deprive a person of protected interests. (Goss v. Lopez
(1975) 419 U.S. 565, 572.) A state cannot deprive a person of a public education
without providing sufficient procedural due process. (Coplin v. Conejo Valley
Unified School District (1995) 903 F. Supp. 1377.) “California has enshrined the
right to education within its own Constitution. Accordingly, ‘established California
case law holds that there is a fundamental right of equal access to public education,
warranting strict scrutiny of legislative and executive action that is alleged to
infringe on that right.” (O’Connell v. Superior Court (2006) 141 Cal.App.4th 1452,
1465.)” (Collins v. Thurmond (2019) 41 Cal.App.5th 879, 896.)

California statutory law, Code Civ. Proc., § 1094.5, requires that (1) there be
“a fair trial,” which “means that there must have been ‘a fair administrative
hearing”; (2) the proceeding must be conducted “in the manner required by law”; (3)
the decision must be “supported by the findings”; and (4) the findings must be
“supported by the weight of the evidence,” or where an administrative action does
not affect vested fundamental rights, the findings must be “supported by
substantial evidence in the light of the whole record.”® (Code Civ. Proc., § 1094.5,
subds. (a)-(c).) Petitioner’s fundamental right to access to his public-school
educational programs and activities are denied by Respondents’ improper

administrative removal order.

3 The Court may refrain from evaluating the sufficiency of evidence if there are
errors in the administrative process. (Doe v. Regents of University of California
(2018) 28 Cal.App.5th 44, 61.)
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III. A STAY IS NECESSARY TO PREVENT STUDENTS’ IMPROPER
SEPARATION FROM THEIR EDUCATIONAL PROGRAMS AND
ACTIVITIES WHILE JUDICIAL REVIEW IS PENDING.

Students have no other remedy to address unfair administrative disciplinary
actions without first exhausting judicial remedies under Code Civ. Proc., § 1094.5.
(Pomona College v. Superior Court (1996) 45 Cal.App.4th 1716, 1722—-1723 (Code
Civ. Proc., § 1094.5 applicable to private universities); Gupta v. Stanford University
(2004) 124 Cal.App.4th 407, 411 (Code Civ. Proc., § 1094.5 applied to student who
was subject to university disciplinary proceedings); Doe v. Regents of the University
of California (9th Cir. 2018) 891 F.3d 1147, 1155 (“A party must exhaust judicial
remedies by filing a § 1094.5 petition, the exclusive and ‘established process for
judicial review’ of an agency decision.”))

Under Code Civ. Proc., § 1094.5, subd. (g), trial courts have discretion to issue
a stay of the operation of the administrative order or decision and are only required
to be satisfied that the stay is not against the public interest. The statute does not
require the court to make any additional findings in order to grant the stay.
(Canyon Crest Conservancy v. County of Los Angeles (2020) 46 Cal.App.5th 398,
407.) If the Legislature had intended to require the trial court to make further
findings to issue a stay, the Legislature would have included such language in Code
Civ. Proc., § 1094.5, subd. (g).

Trial courts, however, impose on students additional burdens for the stay, not
required by the statute, such as establishing that the stay is in the public interest
or meeting the burden for issuance of a preliminary injunction.

The stay should issue in student conduct matters unless there is a showing
that satisfies the court that the requested stay would be against the public interest.
Petitioner has no burden to show the requested stay is in the public interest.
Although “public interest” is not defined in the statute, there is most certainly
public interest in fair disciplinary proceedings at California colleges, universities
and high schools and little public interest, absent some evidence of danger, in the

imposition of sanctions and discipline prior to judicial review on the merits.
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Trial courts may not require, as often happens, that the student satisfy the
two interrelated factors of (1) the likelihood that the plaintiff will prevail on the
merits at trial and (2) the interim harm the plaintiff may suffer if the injunction is
denied as compared to the harm that the defendant may suffer if the injunction is
granted. (Right Site Coalition v. Los Angeles Unified School Dist. (2008) 160
Cal.App.4th 336, 338-339, 342; Association of Orange County Deputy Sheriffs v.
County of Orange (2013) 217 Cal.App.4th 29, 49 (there must be “some possibility
that the plaintiff would ultimately prevail on the merits of the claim.”); County of
Kernv. T.C.E.F., Inc. (2016) 246 Cal.App.4th 301, 317; see also American Indian
Model Schools v. Oakland Unified School Dist. (2014) 227 Cal.App.4th 258, 271
(trial court’s issuance of a preliminary injunction was also proper under Code Civ.
Proc., § 1094.5, subd. (g), as not against the public interest.))

Without a stay, the student may suffer the entire adverse consequences of an

improper Emergency Removal order, only to prevail later on the merits.

CONCLUSION

Based on the foregoing arguments in this application, the Applicant
respectfully requests that the Circuit Justice or the Court issue a stay in light of
the actual facts of the case and the well-settled law that students may not be
separated from their educational programs, even temporarily, without Due Process.
Dated this 30th Day of August, 2021.

Respectfully Submitted,

By: [/s/ Mark M. Hathaway

Counsel of Record
MARK M. HATHAWAY DAN ROTH
Counsel of Record LAW OFFICE OF DAN ROTH
JENNA E. PARKER 803 Hearst Avenue
HATHAWAY PARKER INC. Berkeley, California 94710
445 S. Figueroa Street, 315t Floor dan@drothlaw.com
Los Angeles, California 90071 (510) 849-1389

mark@hathawavyparker.com
(213) 529-9000
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PETITION

Date: August 9, 2021
lime: 1:30 p.m.
Dept: 7

JOHN DOE, an individual, minor through his
parent and next friend JANE DOE,

Petitioner,
¥,

)
}
)
)
)

)

J
MEGAN KEEFER, an individual, inher —}
official capacity as Principal, California High )
School and Title IX Coordinator Designee, )
California High School; KEITH ROGENSKI, )
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Assistant Superintendent of Human )
Resources; SAN RAMON VALLEY )
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on August 9, 2021 at 1:30 p.m., Petitioner’s ex parte
application for stay of administrative decision pend*« court review of writ petition came on for

v i« o " st
hearing before Honorable Barry Baskin in Department 7. Mark Hathaway, of Hathaway Parker,
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and Dan Roth, of Law Office of Dan Roth, appeared on behalf of Petitioner. David R. Mishook
and Jacqueline M. Litra, of Fagen Friedman & Fulfrost, LLP, appeared on behalf of Respondent.
Judge Barry Baskin, having considered the parties’ pleadings and oral arguments, denied
Petitioner’s ex parte application for stay of administrative decision pending court review of writ
petition.
No court reporter was present and there is no transcript of the ex parte hearing.
HAT AY PARKER

Dated: August 10, 2021 By:

Mark M. Hathawgy/
Jenna E. Parker
Attorneys for Petitioner
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)SS.
COUNTY OF LOS ANGELES)
| am employed in the County of Los Angeles, State of California. 1 am over the age of 18 and not a party to the within action;
my business address is 445 South Figueroa Street, 315t Floor, Los Angeles, CA 90071.

On August 10, 2021, | served the foregoing document described NOTICE OF ORDER DENYING PETITIONER'S EX PARTE
APPLICATION FOR STAY OF ADMINISTRATIVE DECISION PENDING COURT REVIEW OF WRIT PETITION on all
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Fagen Friedman & Fulfrost LLP Fagen Friedman & Fulfrost LLP
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Phone: (323) 330-6300 Phone: 510.550.8200
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Email: jlitra@f3law.com Email: dmishook@f3law.com
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date is more than one (1) day after date of deposit for mailing in affidavit.
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be delivered by process server.
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