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QUESTIONS PRESENTED 

 
1. Should this Court issue an emergency stay blocking the construction of the 

Obama Presidential Center in Jackson Park when the District Court’s 
memorandum opinion and order was not published until well after Applicants 
filed their emergency motion pursuant to Federal Rule of Appellate Procedure. 
8(a)(2) before the United States Court of Appeals for the Seventh Circuit, and 
thereby leaving it unavailable for review or critique as part of their 
submission?  
 

2. Should this Court issue an emergency stay when the District Court opinion at 
no point either cited or discussed this Court’s opinion in Citizens for Overton 
Park v. Volpe, 401 U.S. 402 (1971), which itself requires a “thorough, probing, 
[and] in-depth” review of agency decision-making, or the hard look doctrine 
that is discussed in reference to National Environmental Policy Act, 42 U.S.C. 
§§ 4321-4347, and other federal reviews triggered by the proposed Obama 
Presidential Center?   
 

3. Should this Court issue an emergency stay when the District Court misapplied 
all four (4) elements for a preliminary injunction, as stated in Winter v.  NRDC, 
555 U.S. 7, 20 (2008), relating to: (i) Section 4(f) of the Department of 
Transportation Act, 49 U.S.C. § 303(c) and 23 U.S.C. § 138(a); (ii) Section 106 
of the National Historic Preservation Act of 1966, 54 U.S.C. § 306108; and (iii) 
the National Environmental Policy Act, 42 U.S.C. §§ 4321-4347? 
 

4. Should this Court act to preserve the status quo by enjoining the 
groundbreaking construction on August 16, 2021 in order to allow the United 
States Court of Appeals for the Seventh Circuit to review Applicants’ 
application when the impending construction will necessarily and irreparably 
demolish a Frederick Law Olmsted landscape park, including destruction of 
hundreds of trees and closure and destruction of its roadway systems, creating 
massive disruption from Northern Indiana to the Chicago Loop? 
 

5. In light of the strength of Applicants’ claims, must Respondents’ decision to 
issue a Finding of No Significant Impact be overturned and a full 
Environmental Impact Statement be required instead? 
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PARTIES TO THE PROCEEDING 
 

Applicants are PROTECT OUR PARKS, INC., NICHOLS PARK ADVISORY COUNCIL, 

STEPHANIE FRANKLIN, SID E. WILLIAMS, BREN A. SHERIFF, W.J.T. MITCHELL, and 

JAMIE KALVEN.  Applicants are Plaintiffs in the United States District Court for the 

Northern District of Illinois and are Appellants in the United States Court of Appeals 

for the Seventh Circuit.   

 Respondents are PETE BUTTIGIEG, Secretary of the U.S. Department of 

Transportation, STEPHANIE POLLACK , Acting Administrator of the Federal Highway 

Administration, ARLENE KOCHER, Division Administrator of the Federal Highway 

Administration, Illinois Division, MATT FULLER, Environmental Programs Engineer, 

Federal Highway Administration, Illinois Division, DEB HAALAND, Secretary of the 

U.S. Department of the Interior, SHAWN BENGE, Deputy Director, Operations, 

Exercising the Delegated Authority of the Director of the National Park Service, 

JOHN E. WHITLEY, Acting Secretary of the Army, PAUL B. CULBERSON, Commanding 

Officer of the Army Corps of Engineers, Chicago District, the City of Chicago, the  

Chicago Park District, and the Barack Obama Foundation. 

CORPORATE DISCLOSURE STATEMENT 

Applicant Protect Our Parks, Inc., is a not-for-profit corporation and has no 

parent company, and there is no publicly held corporation owning ten percent (10%) 

or more of its stock.   
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Applicant Nichols Park Advisory Council is an organization which has no 

parent company, and there is no publicly held corporation owning ten percent (10%) 

or more of its stock. 

The remaining Applicants are not corporations. 

RELATED PROCEEDINGS BELOW 
 

 All decisions in this matter in the lower courts are styled Protects Our Parks, 

Inc., et al. v. Pete Buttigieg, Secretary of the U.S. Department of Transportation, et 

al.  The text order of the United States Court of Appeals for the Seventh Circuit, 

dated August 13, 2021, denying Applicants’ motion for an injunction pending appeal 

is attached hereto as Appendix D (the “Seventh Circuit Text Order”).  The text order 

of the United States District Court for the Northern District of Illinois, dated 

August 5, 2021, denying Applicants’ motion for a preliminary injunction, which is 

the order on appeal in the circuit court, is attached hereto as Appendix A.  The text 

order of the United States District Court for the Northern District of Illinois, dated 

August 12, 2021, denying Applicants’ requested stay and injunction pursuant to 

Rule 62(d) is attached hereto as Appendix C.  The memorandum opinion and order 

of the United States District Court for the Northern District of Illinois, dated 

August 12, 2021, denying Applicants’ motion for preliminary injunction, which is 

the order on appeal in the Circuit Court, is attached hereto as Appendix B (the “PI 

Order”).  The docket number in the United States District Court for the Northern 

District of Illinois is 21-cv-2006, and the appeal number in the United States Court 

of Appeals for the Seventh Circuit is 21-2449. 



iv 

TABLE OF CONTENTS 

QUESTIONS PRESENTED ........................................................................................... i 

PARTIES TO THE PROCEEDING .............................................................................. ii 

CORPORATE DISCLOSURE STATEMENT ............................................................... ii 

RELATED PROCEEDINGS BELOW .......................................................................... iii 

TO THE HONORABLE AMY CONEY BARRETT, ASSOCIATE JUSTICE 
OF THE SUPREME COURT AND CIRCUIT JUSTICE FOR THE 
SEVENTH CIRCUIT: .................................................................................................... 1 

JURISDICTION ............................................................................................................. 8 

STATEMENT OF THE CASE ....................................................................................... 9 

REASONS FOR GRANTING THE APPLICATION .................................................. 11 

I. The Circumstances Presented Are Critical and Exigent ...................... 12 

A. Irreparable Harm and Severe Negative Impact to
Land, Historical Characteristics of Jackson Park,
and Wildlife .................................................................................. 12 

1. Trees ....................................................................................... 13 

2. Migratory Birds ...................................................................... 19 

B.       Irreparable Harm to the Use and Enjoyment of the Public ....... 22 

1. Road Construction and Traffic Patterns .......................... 23 

II. The Legal Rights at Issue Are Indisputably Clear Due to Respondents’
Substantive and Procedural Violations of Section 4(f), Section 106, and
NEPA ...................................................................................................... 26 

A. Respondents’ Segmentation of the OPC Project Was
Improper ...................................................................................... 26 

B. Respondents Should Have Conducted an EIS ............................ 31 



v 
 

III. Injunctive Relief Is Necessary or Appropriate in Aid of the Court’s 
Jurisdiction ............................................................................................. 35 

 
CONCLUSION ............................................................................................................. 37 
  



vi 
 

TABLE OF AUTHORITIES 
 

Cases 
 
Am. Trucking Ass’ns, Inc. v. Gray,  
 483 U.S. 1306 (1987) ............................................................................................ 12 
 
Citizens to Preserve Overton Park, Inc. v. Volpe,  
     401 U.S. 402 (1971) ............................................................................... i, 2-3, 35-36 
 
City of W. Chicago v. U.S. Nuclear Regulatory Comm’n,  
 701 F.2d 632 (7th Cir. 1983) ................................................................................ 27 
 
Committee of 100 on the Federal City v. Foxx,  
 87 F. Supp. 3d 191 (D.D.C. 2015) ................................................................... 15-16 
 
Cronin v. U.S. Dep’t of Agric.,  
 919 F.2d 439 (7th Cir. 1990) ................................................................................ 15 
 
Delaware Riverkeeper Network v. Federal Energy Regulatory Comm’n,  
 753 F.3d 1304 (D.C. Cir. 2014) ............................................................................ 29 
 
Friends of the Earth, Inc. v. U.S. Army Corps of Engineers,  
     109 F. Supp. 2d 30 (D.D.C. 2000) ......................................................................... 34 
 
Friends of the Parks v. Dole,  
 1987 WL 18918 (N.D. Ill. Oct. 20, 1987) ............................................................. 15 
 
Greater Yellowstone Coal. v. Flowers,  
 321 F.3d 1250 (10th Cir. 2003) ............................................................................ 22 
 
Hatmaker v. Ga. DOT,  
     973 F. Supp. 1047 (M.D. Ga. 1995) ..................................................................... 16 
 
Highway J. Citizens Group v. Mineta,  
 349 F.3d 938 (7th Cir. 2003) ...................................................................... 3, 29, 30 
 
In re A & F Enters., Inc.,  
 742 F.3d 763 (7th Cir. 2014) .................................................................................. 3 
 
In re Beswick,  
 98 B.R. 904 (N.D. Ill. 1989) ................................................................................. 14 
 

  



vii 
 

Little Sisters of the Poor Home for the Aged v. Sebelius,  
 571 U.S. 1171 (2014) ............................................................................................ 12 
 
McClellan v. Carland,  
 217 U.S. 268 (1910) .............................................................................................. 35 
 
Michigan v. U.S. Army Corps. of Eng’rs,  
 667 F.3d 765 (7th 2011) ......................................................................................... 3 
 
NRDC v. U.S. Dep’t of Interior,  
 No. 1:2018cv0496 – Document 53 (S.D.N.Y July 31, 2019) ............................... 20 
 
Northcoast Env’t. Ctr. v. Glickman,  
 136 F.3d 660 (9th Cir. 1998) ................................................................................ 30  
 
N.Y. v. Shinnecock Indian Nation,  
 280 F. Supp. 2d 1 (E.D.N.Y. 2003) ...................................................................... 24 
 
Ohio Citizens for Responsible Energy, Inc. v. NRC,  
 479 U.S. 1312 (1986) ............................................................................................ 11 
 
San Luis & Delta-Mendota Water Auth. v. Jewell,  
 747 F.3d 581 (9th Cir. 2014) ................................................................................ 30 
 
Saunders v. Washington Metropolitan Area Transit Authority,  
 359 F. Supp. 457 (D.D.C. 1973) ..................................................................... 15, 16 
 
Sequoia Forestkeeper v. U.S. Forest Serv.,  
 2021 WL 3129603 (E.D. Cal. July 23, 2021) ...................................................... 15 
 
Sierra Club v. Bosworth,  
 510 F.3d 1016 (9th Cir. 2007) .............................................................................. 30 
 
Today's IV, Inc. v. Fed. Transit Admin.,  
 2014 U.S. Dist. LEXIS 151185 (C.D. Cal. Sept. 12, 2014) ................................. 24 
 
United Church of the Med. Ctr. v. Med. Ctr. Comm’n,  
 689 F.2d 693 (7th Cir. 1982) ................................................................................ 14 
 
W. Watersheds Project v. Bernhardt,  
 392 F. Supp. 3d 1225 (D. Or. 2019) ..................................................................... 25 
 
Wash. City., N.C.  v. U.S. Dep't of the Navy,  
 317 F. Supp. 2d 626 (E.D.N.C. 2004) .................................................................. 21 



viii 
 

 
Winter v. Nat. Res. Def. Council, Inc.,  
     555 U.S. 7 (2008) ..................................................................................................... i 
 
Statutes  
 
5 U.S.C. § 706(2)(D) .................................................................................................. 30 
 
23 U.S.C. § 138(a) ............................................................................................... passim 
 
28 U.S.C. § 1292 .......................................................................................................... 8 
 
28 U.S.C. § 1651 ...................................................................................................... 1, 8 
 
28 U.S.C. § 1651(a) .............................................................................................. 11, 35 
 
42 U.S.C. §§ 4321-4337 ...................................................................................... passim 
 
42 U.S.C. § 4332(2)(C) ......................................................................................... 31, 32 
 
49 U.S.C. § 303(c) ............................................................................................... passim 
 
49 U.S.C. § 303(e)(1)(A) ............................................................................................ 26 
 
54 U.S.C. §§ 200501-200511 ................................................................................. 7, 27 
 
54 U.S.C. § 306108 ............................................................................................. passim 
 
Pub.L., No. 74-728, 49 Stat. 1555 (Migratory Bird Treaty Act of 1918) ............ 20-21 
 
Regulations 
 
23 C.F.R. § 771.111(f)(1)-(3) ................................................................................ 26, 29 
 
23 C.F.R. § 774.15 ..................................................................................................... 35 
 
36 C.F.R. §§ 800.4–800.6 ........................................................................................... 31 
 
40 C.F.R. § 1500 .................................................................................................. 31 n.1 
 
40 C.F.R. § 1508.7 ..................................................................................................... 34 
 
40 C.F.R. § 1508.9 ..................................................................................................... 31 
 



ix 
 

40 C.F.R. § 1508.13 ................................................................................................... 31 
 
40 C.F.R. § 1508.27 ................................................................................................... 31 
 
40 C.F.R. § 1508.27(a) ............................................................................................... 32 
 
40 C.F.R. § 1508.27(b)(3)........................................................................................... 33 
 
40 C.F.R. § 1508.27(b)(4)........................................................................................... 34 
 
40 C.F.R. § 1508.27(b)(7)........................................................................................... 34 
 
40 C.F.R. § 1508.27(b)(8)..................................................................................... 20, 33 
 
Federal Rules 
 
Sup. Ct. R. 20 .............................................................................................................. 1 
 
Sup. Ct. R. 22 .............................................................................................................. 1 
 
Sup. Ct. R. 23 .............................................................................................................. 1 
 
Fed. R. App. Pro. 8 ....................................................................................................... i  
 
Fed. R. Civ. Pro. 62 (d) ................................................................................................ 2 
 
Articles and Publications 
 
“Joe Biden’s Monumental Environmental Gambit,” Editorial New York Times, July 
18, 2021...................................................................................................................... 14 
 
Mark Rivera, “Chicago tree canopy dwindling; calls for equity, tree planting in 
underserved communities,” June 30, 2021 .............................................................. 18 
 
The Morton Arboretum, Benefits of Trees (https://mortonarb.org/plant-and-
protect/benefits-of-trees/) .......................................................................................... 13 
 
U.S. Fish & Wildlife Service, Interior Department Takes Steps to Revoke Final Rule 
on Migratory Bird Treaty Act Incidental Take, May 6, 2021 
(https://www.fws.gov/news/ShowNews.cfm?ref=interior-department-takes-steps-
to-revoke-final-rule-on-migratory-bird-&_ID=36902) ............................................. 21 

 



1 
 

TO THE HONORABLE AMY CONEY BARRETT, 
ASSOCIATE JUSTICE OF THE SUPREME COURT AND 

CIRCUIT JUSTICE FOR THE SEVENTH CIRCUIT: 
 

Pursuant to Rules 20, 22, and 23 of the Rules of this Court, and 28 U.S.C. § 

1651, Applicants Protect Our Parks, Inc., et al. (“Applicants”) respectfully request a 

writ of injunction precluding the groundbreaking construction and excavation 

activities scheduled to start on August 16, 2021 in Jackson Park with respect to the 

proposed Obama Presidential Center (the “OPC”) pending appeal.   

Applicants moved the United States District Court for the Northern District of 

Illinois for a preliminary injunction to enjoin Respondents from beginning the 

groundbreaking construction of the OPC scheduled to begin on August 16, 2021, 

although that motion was denied.  (Appendix A.) On August 10, 2021, Applicants 

requested that the United States Court of Appeals for the Seventh Circuit stay 

construction pending appeal of the denial of a preliminary injunction.  (See Appendix 

D.) Applicants now submit their application for a writ of injunction to Justice Barrett 

to enjoin Respondents, pending their appeal to the Seventh Circuit, from the 

construction of the OPC in Jackson Park and the effect of the District Court’s denial 

of the preliminary injunction motion.  

The reason for this emergency motion began on August 5, 2021, when Judge 

John Robert Blakey entered a short order that denied Applicants’ request for a 

preliminary injunction without issuing an opinion explaining why that denial was 

proper.  Such delay severely compromised the ability of Applicants to point out any 

specific errors of law or fact in that opinion.  But owing to the enormous exigencies in 
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this case, Applicants duly filed an emergency motion pursuant to Fed. R. Civ. P. 62(d) 

with the District Court on August 6, 2021 after filing their notice of appeal.  Without 

hearing anything further on either front, Applicants proceeded with their submission 

to the Seventh Circuit outlining the same grounds that they had submitted below for 

purposes of seeking to enjoin the District Court’s denial and to stay any 

groundbreaking activities at the proposed site.    

Only after much of this had been completed, the District Court finally denied 

the Rule 62 motion as a “rehash” of the materials that had previously been submitted, 

and then apparently filed the memorandum opinion and order.  This all occurred after 

Applicants had submitted their briefs to the Seventh Circuit, but just before the 

Seventh Circuit ruled on their motion.  This delay made it impossible for Applicants 

to discuss any of the multitude of their objections to the District Court’s rationale.  

The District Court’s memorandum opinion and order, however, is replete with 

elementary omissions and misstatements of law and fact that require granting a 

preliminary injunction until, at the very least, the Seventh Circuit can hear the full 

case on appeal, and prior to trees being cut down (scheduled to start on September 

1), parkland being excavated (which may start on August 16), or roadways 

permanently altered.    

The District Court’s opinion manages the unprecedented feat of speaking about 

the question of environmental and transportation reviews without once addressing 

this Court’s controlling opinion in Citizens to Preserve Overton Park v. Volpe, 401 U.S. 

402 (1971), which is itself a case that falls under Section 4(f) of the Department of 
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Transportation Act, 49 U.S.C. § 303(c) and 23 U.S.C. § 138(a) (“Section 4(f)”).  That 

case makes it crystal clear that any deference owed to the administrator has to be 

earned – not afforded as of right.  In an opinion that does not once mention the words 

“hard look,” the District Court makes a clear and obvious error of law when it 

disregards Overton Park (as did all Respondents in briefing the preliminary 

injunction issue), even though Applicants had cited Overton Park for the proposition 

that judicial review of agency decision-making in those cases where an agency has 

given its approval to a particular project (i.e., the OPC) must be “thorough, probing, 

[and] in-depth.”  Overton Park, 401 U.S. at 415-16. 

Other courts have discussed providing a “hard look” to all aspects of the case 

particularly when the statutes involved are considered disclosure statutes, including 

the following: (i) Section 106 of the National Historic Preservation Act of 1966, 54 

U.S.C. § 306108 (“Section 106”); and (ii) the National Environmental Policy Act, 42 

U.S.C. §§ 4321-4347 (“NEPA”).  See Highway J. Citizens Group v. Mineta, 349 F.3d 

938 (7th Cir. 2003); Michigan v. U.S. Army Corps. Of Eng’rs, 667 F.3d 765 (7th 2011). 

But those words are never mentioned in the District Court’s opinion, which de facto 

invented an unprecedented “no look” standard of review.  The District Court then 

further compounded the confusion in its minute order by citing a Seventh Circuit 

decision, In re A & F Enters., Inc., 742 F.3d 763, 766 (7th Cir. 2014), which in fact 

granted the motion for an injunction pending appeal, even though such a motion was 

denied by two (2) lower courts. This entire history threatens to undermine the 

structure of environmental law developed in this Court over the last fifty (50) years 
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in ways that will allow other cities and municipalities to run roughshod over public 

parks at the beck and call of powerful political forces.  That trend must be stopped 

now. 

The general background of the case gives ample measure of the urgency of this 

appeal.  Starting in 2015, the City of Chicago (the “City”) teamed up with the Barack 

Obama Foundation (the “Foundation”) to begin construction of the OPC.  That project 

was planned to be located in the heart of Jackson Park, and its construction will 

necessarily involve the destruction of the existing Frederick Law Olmsted 

(“Olmsted”) transportation roadways that are central to the structure of Jackson Park 

and the surrounding area.  Such road closures will necessitate the expansion of parts 

of Lake Shore Drive and South Stony Island Avenue.  Respondents admit that the 

OPC project is a “major Federal action” requiring compliance with NEPA, but have 

said that only the road expansions – not the destruction of the park itself – are the 

major federal actions subject to review.   In constructing the OPC, Respondents will 

need to demolish significant parts of Jackson Park, its historical resources, parkland, 

and trees, which will, in turn, adversely affect the human environment, the historic 

landscape, wildlife, and migratory birds.  Although the gravity of the situation cries 

out for an Environmental Impact Statement (“EIS”), the federal Respondents instead 

issued a Finding of No Significant Impact (“FONSI”) based on an Environmental 

Assessment (“EA”) that overlooked significant negative impacts that the completed 

project would have on Jackson Park, including impacts on mature trees, migratory 

birds, historical characteristics, transportation, and the public generally.  
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Respondents have characterized the OPC project as generational in terms of 

size and investment, and there is no dispute that a private development that is close 

to one billion dollars ($1,000,000,000) is large and unique.   Due to the fact that the 

proposed OPC involves a Presidential Center honoring the forty-fourth (44th) 

president, this situation is all the more unique.  Likewise, the OPC is proposed to be 

sited in Jackson Park, which is a National Register of Historical Places park created 

by Olmsted, the greatest American landscape architect. The OPC project will 

promptly dismantle much of Jackson Park’s historic landscape and obliterate trees, 

wildlife, as well as all of its historic transportation system.  These facts make the 

situation cry out for the proper application of the federal laws that all parties 

indisputably agree are at issue in this case. 

The aforementioned groundbreaking construction is apparently scheduled to 

begin with a deep, extreme, and irreversible excavation and site clearing of a 19.3-

acre area located in the heart of Jackson Park, thereby tearing up this Olmsted 

masterpiece.  That construction will also include the permanent removal of the 

Women’s Garden (a historic resource of Jackson Park) and the closure of Jackson 

Park roadways, including the Midway Plaisance, Hayes Drive, Marquette Drive, and 

Cornell Drive.  Such destructive and demolition activities by Respondents have 

already begun in the Women’s Garden in spite of Respondents expressly providing 

that no such activities were to occur.  (Rachlis Supp. Decl., ¶¶ 3-4 and attached 

photographs, ECF No. 15; Gleason Decl., ¶¶ 6-7, ECF No. 29 at p. 24.) Destruction of 

the roads will result in the closure of vital links in the transportation network 
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running from Northern Indiana to the Chicago Loop.  Such road closures are 

necessitated by the new OPC and will require road expansions of Lake Shore Drive 

and Stoney Island Boulevard (including the destruction of currently available 

parking).  The City will commence work to alter Hayes Drive as soon as the City 

finalizes the contracts for such work, which will involve incursions into Jackson Park 

and necessarily lead to the removal of dozens of trees on its eastern and western 

boundaries. 

Notably, the City and the Foundation have agreed to delay the destruction of 

trees until after September 1, 2021.  However, after September 1, 2021, the City and 

the Foundation will proceed to systematically remove hundreds of trees from Jackson 

Park in order to construct the proposed OPC.  In total, a number of at least eight 

hundred (800) trees will be cut down.  This wanton act will have a significant impact 

on migratory birds and their nesting practices, which will be accompanied by an 

increase in dust, noise, and a decline in air quality, compromising public health in 

the surrounding community.  Once those trees are cut down, there is no turning back, 

as any planted saplings will take at least a generation to mature – should they even 

survive.     

This Court should issue the requested injunction pending appeal and preserve 

the status quo because the decision by the District Court below makes a mockery of 

this Court’s major decisions in dealing with Section 4(f), Section 106, and NEPA, and 

threatens to wreck a body of law that has been fifty (50) years in the making.  The 

District Court turned a blind eye to the question of whether, as explained below, the 
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federal authorities engaged in impermissible segmentation of a unitary project into 

two (2) projects, one (1) of which escapes critical federal review requiring alternatives 

to be performed to avoid, minimize, or mitigate adverse effects.  On that issue, the 

District Court applied a flatly incorrect legal standard when it wrote:  

Rather, as discussed in PoP I and PoP II, and in the 
unrebutted declaration of the Foundation’s Robbin Cohen, 
the City – together with the Foundation – made the 
decision to locate the OPC in Jackson Park, and there 
exists no evidence that this decision required federal 
review or involvement.  

 
 Yet, it is utterly irrelevant to the question of federal oversight that the City 

and the Foundation made the decision on their own.  There is massive evidence that 

the ultimate decision of whether to place the OPC in Jackson Park falls squarely 

within the federal statutes that require review of a major federal action generally 

impacting the environment and other protected federal interests.  These interests 

include the fact that the roadway expansion work, which is admitted to be a “major 

federal action” is directly tied to and the result of the OPC’s construction and its need 

for various road closures in Jackson Park.  The very title of the report submitted – 

“Federal Actions in and Adjacent to Jackson Park:  Urban Park and Recreation 

Recovery [UPARR] Amendment and Transportation Improvements Jackson Park, 

City of Chicago, Illinois” – shows that, from the get-go, no federal agency believed 

that they were required to apply a review (such as under Section 4(f), Section 106, 

and NEPA) to the destruction of Jackson Park, nor were required to consider 

alternative sites relative to that destruction.  Thus, the District Court plainly ignored 

and failed to apply established Supreme Court authority.  
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Due to the time-sensitive nature of this matter, Applicants respectfully request 

that the Circuit Justice grant this application or refer the application to the full 

Court.  The groundbreaking construction and excavation activities will result in 

serious harms to the environment and historic resources in Jackson Park, thereby 

causing permanent, irreparable harm to Applicants and the community at large in 

the absence of a writ of injunction pending appeal.  Accordingly, Applicants request 

that an injunction issue as early as August 17, 2021, or as soon thereafter as 

practicable, and that such injunction remain in effect until such time as the appeal 

of the denial of preliminary injunction motion is decided in the United States Court 

of Appeals for the Seventh Circuit. 

JURISDICTION 
 

 Applicants have a pending interlocutory appeal in the United States Court of 

Appeals for the Seventh Circuit, pursuant to 28 U.S.C. § 1292.  This Court has 

jurisdiction pursuant to 28 U.S.C. § 1651. 
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STATEMENT OF THE CASE 
 

The City and Chicago Park District (collectively, the “City”) delegated to the 

Foundation the choice of location for what was originally billed as a presidential 

library, but has now been transformed into the OPC.  The Foundation chose to build 

its private development on public trust property by taking 19.3 acres of Jackson Park 

(Decl. of Robbin Cohen, Ex. R ¶ 3, ECF No. 7-5) and closing the entire historic 

transportation system in Jackson Park, which includes ripping up Cornell Drive and 

the Midway Plaisance going east, as well as closing off Hayes Drive and Marquette 

Drive.  These actions necessitate the expansion of Lake Shore Drive and Stony Island 

Avenue to offset the road closures in Jackson Park made solely to pave the way for 

the proposed OPC.  (Supp. Decl. of W.J.T. Mitchell, Ex. BB ¶¶ 6-8, ECF No. 7-6.)  

However, all of these activities will lead to the removal of at least eight hundred (800) 

trees.  (Fed. Defs. Resp. Br. in Oppn. to Pls.’ Mot. for Prelim. Inj., Ex. L, ECF No. 7-

4.)  If that plan goes forward, a total of at least thirty (30) acres in Jackson Park will 

be lost for the public enjoyment forever, with the entirety of the park adversely 

impacted and the beneficial use of large areas of Jackson Park will be permanently 

and severely compromised.  (Decl. of W.J.T. Mitchell, Ex. E ¶¶ 6-7, ECF No. 7-3; Decl. 

of Grahm M.  Balkany, Ex. CC ¶ 4, ECF No. 7-6.) 

The proposed OPC triggered several major federal reviews.  The following 

three (3) statutes are addressed here:  Section 4(f), Section 106, and NEPA.  Such 

reviews were required because at least two hundred million dollars ($200,000,000) 
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will be needed to “improve” the Jackson Park roadway system, which is federally 

funded.   

All of the aforementioned federal statutes require a comprehensive regulatory 

review of alternatives in order to determine how to best address the adverse effects 

and impacts that constructing the OPC will have on environmental and historic 

resources.  These regulatory schemes call for a fixed three-stage mode of analysis:  

the review must first seek to avoid, then to minimize, and last to mitigate the impacts 

of development on environmentally and historically valuable land.  These federal 

reviews are rigorously applied to avoid creating adverse impacts from reasonably 

foreseeable consequences of a massive project such as the one at bar.  

Regrettably, that well-established process was wholly aborted by the 

Respondents, which responded to the City’s and Foundation’s efforts to sidetrack any 

holistic review of the impact of the OPC on environmental, historical, cultural, and 

safety concerns in Jackson Park.  Instead, throughout all public hearings, the 

governmental agencies stonewalled anyone seeking to have them address questions 

of avoidance and minimization.  Thereafter, having ignored those issues, in February 

2021, their FONSI precluded any further NEPA review, and by extension, precluded 

any further review under Section 4(f) and Section 106. (FONSI, Ex. 11 to Ex. A at 1, 

ECF No. 7-3.)  

 The crux of Applicants’ Complaint, dated April 16, 2021, is that these federal 

agencies and other Respondents consciously ignored the detailed methodology and 

regulatory framework requiring the governmental agencies to ask whether some 
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other prudent and feasible site for the OPC could eliminate the multiple threats posed 

by the Jackson Park site. (Complaint, Ex. A, ECF No. 7-3.)  Applicants claim that 

Respondents purposefully engaged in the illegal practice of project segmentation, 

whereby they improperly split the OPC project into two (2) or more smaller pieces in 

order to avoid the necessity of asking whether any reasonable and prudent 

alternatives to the Jackson Park site existed.    

Applicants maintain that such artificial segmentation resulted in agency 

reports that ignored readily available avoidance or minimization alternatives – most 

notably an available construction site just to the west of Jackson Park – if the OPC 

project were consistently taken as a whole during the federal reviews.  The artificial 

truncation of the entire review process allowed the various reviews to concentrate 

exclusively on road construction choices or alternatives only after the destruction of 

land within Jackson Park, including its roadways, trees, lagoons, and other historical 

and architectural features.  Importantly, Applicants further allege that the serious 

environmental impacts associated with the OPC require an EIS be prepared.  As 

noted, these issues received at most cursory consideration before the District Court.   

REASONS FOR GRANTING THE APPLICATION 

 The All Writs Act, 28 U.S.C. § 1651(a), authorizes an individual Justice or the 

full Court to issue an injunction when: (1) the circumstances presented are “critical 

and exigent;” (2) the legal rights at issue are “indisputably clear;” and (3) injunctive 

relief is “necessary or appropriate in aid of the Court’s jurisdiction.”  Ohio Citizens for 

Responsible Energy, Inc. v. NRC, 479 U.S. 1312 (1986) (Scalia, J., in chambers) 
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(citations and alterations omitted).  The Court also has discretion to issue an 

injunction “based on all the circumstances of the case,” without its order “be[ing] 

construed as an expression of the Court’s views on the merits” of the underlying claim.  

Little Sisters of the Poor Home for the Aged v. Sebelius, 571 U.S. 1171 (2014).  A 

Circuit Justice or the full Court may also grant injunctive relief “[i]f there is a 

‘significant possibility’ that the Court would. . .” grant certiorari “. . . and reverse, and 

if there is a likelihood that irreparable injury will result if relief is not granted.”  Am. 

Trucking Ass’ns, Inc. v. Gray, 483 U.S. 1306, 1308 (1987) (Blackmun, J., in chambers) 

(considering whether there is a “fair prospect” of reversal). 

I. The Circumstances Presented Are Critical and Exigent. 

A. Irreparable Harm and Severe Negative Impact to Land, 
Historical Characteristics of Jackson Park, and Wildlife. 
 

It is beyond credible dispute that the combined actions of Respondents will 

result in irreparable harm that will be both numerous and intense.  Procedurally, 

Respondents were duty-bound to respond to the serious adverse effects acknowledged 

by the Assessment of Effects Report of January 2020 (Complaint, Ex. A at 40, ECF 

No. 7-3): 

The undertaking will have an adverse effect to Jackson 
Park Historic Landscape District and Midway Plaisance 
because it will alter, directly or indirectly, characteristics 
of the historic property that qualify it for inclusion in the 
National Register. 

 
Yet, in the two (2) years following that report, all Respondents systematically 

relied on an improper form of segmentation analysis to ignore the negative impacts 

and irreparable harm that the OPC project will cause.   
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It is easy to identify the significant adverse impacts on Jackson Park (note that 

language above does not limit such impact to a sliver of Jackson Park or a few acres 

of the Midway Plaisance) that constitute irreparable harm – the cutting of trees, the 

danger to migratory birds, the disruption of traffic patterns, as well as the destruction 

of a unique, aesthetically pleasing, and prized historic resource.  These attributes are 

all recognized and noted by the supporting declarations submitted by Applicants, 

which properly and more fully set forth such harms. (See, e.g., Mitchell Decl., Ex. E 

¶¶ 5-6, ECF No. 7-3 (noting use of Jackson Park, its roadways, the Midway Plaisance, 

the landscapes, birding, and Women’s Garden all permanently harmed); Franklin 

Decl., Ex. G ¶ 5, ECF No. 7-3; Caplan Decl., Ex. H ¶ 6, ECF No. 7-3; Mitchell Supp. 

Decl., Ex. BB ¶ 4, ECF No. 7-6.) 

1. Trees. 

In the instant case, mature trees in Jackson Park have taken one hundred 

(100) years or longer to reach full size.  (Mitchell Supp. Decl., Ex. BB ¶ 11, ECF No. 

7-6.)  Such large trees are capable of providing safe nests to local and migratory birds.  

They absorb large amounts of water that assist in stabilizing the local environment, 

and they remove large amounts of carbon dioxide from the air.  Countless recent 

studies speak to the critical role that these trees play in the maintenance of the fragile 

ecological balance.  See, e.g., The Morton Arboretum, Benefits of Trees, available at 

https://mortonarb.org/plant-and-protect/benefits-of-trees/ (“Numerous scientific 

studies have shown that trees promote health and well-being by reducing air 

https://mortonarb.org/plant-and-protect/benefits-of-trees/
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pollution, encouraging physical activity, enhancing mental health, promoting social 

ties, and even strengthening the economy.”) 

These observations are one hundred percent in keeping with the basic 

objectives of NEPA and Section 4(f).  The protection of mature trees is a strong 

priority under NEPA and of the Biden Administration.  Recently, Secretary of 

Interior, Deb Haaland, one (1) of the named Respondents in the case, stated flatly 

that “. . . ‘achieving net zero by 2050 will not be possible without nature’ by which she 

meant the extraordinary ability of forests, farmlands, and oceans to draw down and 

store large amounts of carbon from the atmosphere. . . .” (“Joe Biden’s Monumental 

Environmental Gambit,” Editorial New York Times, July 18, 2021, Sunday Review 

Ex. Z at 8, ECF No. 7-6.)  In this odd reversal, by defending this case, the Biden 

Administration sends the unmistakable message that this broad pronouncement does 

not apply to the trees in Jackson Park.  Rather, the Biden Administration helps its 

powerful political allies to secure the right to construct the OPC in Jackson Park.  

  The courts have consistently held that the loss of use of land is presumed 

irreparable because of its unique status, which is especially true with this landmark 

site.  United Church of the Med. Ctr. v. Med. Ctr. Comm’n, 689 F.2d 693 (7th Cir. 

1982); see also In re Beswick, 98 B.R. 904 (N.D. Ill. 1989).  The loss created by the 

impacts of the destruction of Jackson Park and its roadway system falls within such 

a category.  As Professor Mitchell notes, the landscape is mature at this point, and 

will be irrevocably lost with the destruction of trees and roadways, as well as the 

addition of construction elements that inexorably alter Jackson Park and its key 
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historic components. (Mitchell Decl., Ex. E ¶ 11, ECF No. 7-3.)  Jackson Park works 

as a whole to form a unique historic resource, recognized on the National Register of 

Historic Places.  Jackson Park is also well-known as a grand Olmsted design and as 

part of the 1893 World’s Fair.  This historic resource will be mangled through the 

groundbreaking construction and proposed tree removals that are not addressed by 

saying that more trees and parkland exist in the area.   

Specific to trees, in Cronin v. United States Department of Agriculture, 919 

F.2d 439, 445 (7th Cir. 1990), the court noted that the trees proposed to be cut down 

would not have grown back to their present height until most of the plaintiffs were 

deceased, thereby adding to the irreparable harm.  Id. at 445; see also Comm. of 100 

on the Federal City v. Foxx, 87 F. Supp. 3d 191, 205 (D.D.C. 2015) (removal of two 

hundred (200) trees “. . . would inflict a sufficiently severe and irreversible injury to 

Ms. Harrington and other residents to clear the bar of irreparable harm.”); Friends of 

the Parks v. Dole, 1987 WL 18918 (N.D. Ill. Oct. 20, 1987) (loss of trees is irreparable); 

Saunders v. Washington Metropolitan Area Transit Authority, 359 F. Supp. 457, 462 

(D.D.C. 1973) (“Plaintiffs would suffer irreparable injury in the removal of trees from 

their neighborhood.”); Sequoia Forestkeeper v. U.S. Forest Serv., 2021 WL 3129603, 

at *27-*28 (E.D. Cal. July 23, 2021) (holding that removal of trees creates irreparable 

harm).  

Further, courts have granted injunctions based on the irreparable harm of tree 

cutting, recognizing the permanent harm of such actions.  In Committee of 100 on the 

Federal City, 87 F.Supp.3d at 191, plaintiffs sought a preliminary injunction to block 
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the construction of a new seven-block stretch of underground track in the heart of 

Washington, D.C.  In addressing the issue of trees, the district court held that the 

removal of some two hundred (200) trees “. . . would inflict a sufficiently severe and 

irreversible injury to Ms. Harrington and other residents to clear the bar of 

irreparable harm.”  Id. at 205.  Tellingly, the Committee of 100 on the Federal City 

court noted that “. . . even if the mature trees were replaced with saplings, it would 

take years for them to grow to the size of the current ones.”  Id. at 204.  In other cases, 

the number of trees sacrificed can be far fewer.  In Saunders v. Washington 

Metropolitan Area Transit Authority, supra, for example, the court held that 

“[p]laintiffs would suffer irreparable injury in the removal of trees from their 

neighborhood.”  In that case, the total tree count was three (3) trees in one (1) location, 

and a few others in a nearby location where “[t]wo serrated metal surface grates, five 

by fifty feet, would displace the trees and grass in public space between the curb and 

sidewalk on both sides of the street.”  359 F. Supp. 2d at 460, n. 16.  See also Hatmaker 

v. Ga. DOT, 973 F. Supp. 1047, 1057 (M.D. Ga. 1995) (granting a preliminary 

injunction to protect a historic tree; “There is no question that if the Friendship Oak 

is wrongfully removed no monetary sum could adequately compensate for its loss.  As 

discussed above, Congress has promulgated an explicit national policy that the loss 

of ‘historic sites’ is to be avoided at all reasonable costs. . . .  Therefore, the second 

prong of the preliminary injunction has been met.”).  On any fair reading of the case 

law, the loss of at least seven hundred eighty-three (783) trees constitutes irreparable 

harm.   



17 
 

At no point do Respondents deny that the destruction of trees can, and 

ordinarily does, create some irreparable harm to Jackson Park.  Instead, Respondents 

engage in an extended form of sophistry by treating the destruction of at least eight 

hundred (800) mature trees in Jackson Park, as “insignificant” because many other 

trees will remain.  Respondents, to be sure, lack the courage of their convictions 

because they have agreed to hold off cutting the trees until the end of this, but only 

this, migratory bird season:  September 1, 2021.  Additionally, consideration of the 

future effects of demolishing the trees is vital since the danger will be even greater.  

The immediate and certain destruction of these environmental assets, especially 

given the extensive construction work in and around Jackson Park, will surely create 

noise and dust that will not only delay plantings, but also drive migratory birds away 

from the nearby trees.  

Respondents’ argument that these trees are not in good condition, claiming 

that forty percent (40%) of the current trees are in a “declining” condition.  

Respondents fail to ask whether such “declining” trees could be rehabilitated with 

the appropriate care, which would require at most only a tiny fraction of the cost of 

ripping up all of the roadwork in Jackson Park.  In any event, Respondents’ claim is 

largely addressed and rejected by the report relied upon and prepared by the 

government, which purports to identify the trees being removed; when adding up the 

total number of trees identified as in good or fair condition, a figure of ninety-two 

percent (92%) is yielded in those categories.  (Fed. Defs. Resp. Br. in Oppn. to Pls.’ 

Mot. for Prelim. Inj., Ex. L, ECF No. 7-4.)   
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Respondents further insist that fewer than twenty percent (20%) of the trees 

are “mature” and in good condition, and that the short-term negative consequences 

from removing such trees will “. . . ultimately result in long-term beneficial impacts 

on tree population, tree species diversity, and anticipated tree canopy when the 

replanted trees reach maturity.”  (Obama Found. Br. In Opp. to Pls.’ Mtn. for Prelim. 

Inj., Ex. M at 16, ECF No. 7-4.)  That twenty percent (20%) figure is also contested 

because the report relied upon by the federal government identifying all of the trees 

that will be removed categorizes those trees as mature or semi-mature.  Indeed, 

reviewing those listings yields a number of mature or semi-mature trees that 

comprises ninety-three (93%) of the total tree population to be removed.  (See Fed. 

Defs. Resp. Br. in Oppn. to Pls’ Mot. for Prelim. Inj., Ex. L, ECF No. 7-4.)   

At a minimum, the number trees that will be removed is enormous and 

represents a large percentage of the trees within Jackson Park.  In fact, even if 

Respondents’ tree count is correct (although arguably that figure is higher), their 

characterizations remain beside the point.  If Jackson Park were smaller, such that 

all of its trees were destroyed, or larger so that only an infinitesimal portion of the 

trees were removed, neither of those ratios matters.  To the contrary, the total 

destruction of trees, and their negative environmental impacts thereto, remain the 

same.  Put differently, the figure is significant and material, particularly for a city 

that is in fact tree poor.  (Mark Rivera, “Chicago tree canopy dwindling; calls for 

equity, tree planting in underserved communities,” June 30, 2021, Ex. AA, ECF No. 

7-6; see also Mitchell Decl., Ex. E ¶¶ 8-9, ECF No. 7-3; Mitchell Supp. Decl., Ex. BB 



19 
 

¶ 11, ECF No. 7-6.)  The destruction of that huge number of trees cannot be dismissed 

as “de minimis” under NEPA or Section 4(f). 

Moreover, the length of time that the saplings will take to reach maturity must 

be taken into consideration.  No new trees can be replanted at the site during 

construction, which the Foundation estimates to be a minimum of four (4) years and 

two (2) months, given the proposed OPC’s anticipated opening in the fall of 2025.  (See 

Cohen Decl., Ex. R ¶ 5, ECF No. 7-5.)  Nevertheless, that timeline does not account 

for any glitches caused by storms, floods, strikes, accidents at the site, as well as the 

dependence upon coordination with the extensive roadwork that will have to take 

place at the same time.  (See Balkany Decl., Ex. CC ¶ 9-12, ECF No. 7-6.)  The 

inevitable vagaries in construction could easily lead to a five-to ten-year delay before 

any new trees could be planted.  It also does not take into consideration the extensive 

time for such trees to reach maturity.  For example, one-caliper trees are more likely 

to take root, but will take decades to mature.  The four-caliper trees are less likely to 

take root, despite being able to mature sooner.  Thus, the return-to-the-current tree 

population could easily take several generations, even if local conditions remain 

conducive to their growth.  Consequently, the destruction of these trees is far from 

“insignificant” or “temporary,” and is certainly irreparable.   

2. Migratory Birds.   

Respondents’ cavalier treatment of Jackson Park’s trees applies with equal 

force to the migratory birds that use such trees in Jackson Park for nesting and 

resting.  Any reduction in the number of trees will reduce Jackson Park’s ability to 
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accommodate those creatures, and if conditions are as chaotic as expected, even the 

trees that remain will be less hospitable than before the construction of the OPC.  In 

addition, the construction of the 235-foot OPC tower building perched close to the 

Mississippi flyway presents a new and additional obstacle that will remain so long as 

the OPC stands. The risk of systematic losses associated with migratory birds, 

including their interaction with both the trees and the relevant highways and 

structures, cannot be overlooked.  See 40 C.F.R. § 1508.27(b)(8).    

Respondents acknowledge the adverse effects of demolishing trees on 

migratory birds.  For instance, they were willing to postpone cutting the trees until 

this season’s migration is over and recognize that “. . . construction is constrained by 

the need to protect migratory birds by avoiding tree cutting for half the year – 

between March 1 and August 31.”  (Cohen Decl., Ex. R ¶ 21, ECF No. 7-5.)  However, 

they fail to admit, irrespective of the time of year, that any cutting will reduce the 

stock of available trees for subsequent seasons for birds.  

Such posturing by Respondents is extremely odd given that the Biden 

Administration has removed, to great acclaim, the Trump-era proposal M-37041, or 

the Tompkins Opinion, named after the Solicitor in the Department of Interior who 

issued it.  The Tompkins Opinion sought to strip the protection given to migratory 

birds from any and all actions that were not specifically intended to kill them, even 

if the property owners knew of the certain destruction:  for example, taking down a 

barn known to have protected owls within it, all of which would be killed.   
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In NRDC v. United States Department of Interior, No. 1:2018cv0496 – 

Document 53 (S.D.N.Y July 31, 2019), the district court upheld a challenge to the 

Trump Administration’s reinterpretation of the Migratory Bird Treaty Act of 1918, 

(“MBTA”), Pub.L., No. 74-728, 49 Stat. 1555, which limited the applicability of the 

MBTA to “activities specifically aimed at birds,” and thereby added a strong mens rea 

requirement to the statute.  The Biden Administration removed that order with great 

fanfare.  U.S. Fish & Wildlife Service, Interior Department Takes Steps to Revoke 

Final Rule on Migratory Bird Treaty Act Incidental Take, May 6, 2021, available at 

https://www.fws.gov/news/ShowNews.cfm?ref=interior-department-takes-steps-to-

revoke-final-rule-on-migratory-bird-&_ID=36902 (“We have heard from our partners, 

the public, Tribes, states, and numerous other stakeholders from across the country 

that it is imperative the previous administration’s rollback of the MBTA be reviewed 

to ensure continued progress toward commonsense standards that protect migratory 

birds.”) 

It is utterly inexplicable how the Biden Administration could forcefully resist 

damage to migratory birds, but do nothing to stop the construction of the OPC in 

favor of a more detailed study and analysis, which is certain to cause the death of 

many birds that use the Mississippi flyway.  The destruction of migratory birds, in 

conjunction with other activities of Respondents, will surely amount to a form of 

irreparable harm.  See also Wash. City., N.C.  v. U.S. Dep't of the Navy, 317 F. Supp. 

2d 626, 635 (E.D.N.C. 2004) (granting a preliminary injunction against the Navy’s 

construction of a landing field; “[I]f a preliminary injunction does not issue the 

https://www.fws.gov/news/ShowNews.cfm?ref=interior-department-takes-steps-to-revoke-final-rule-on-migratory-bird-&_ID=36902
https://www.fws.gov/news/ShowNews.cfm?ref=interior-department-takes-steps-to-revoke-final-rule-on-migratory-bird-&_ID=36902
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environment could be irreparably harmed.  This harm includes irreparable harm to 

the numerous tundra swans and snow geese. . . .  Plaintiffs presented compelling 

evidence . . . that the construction of [a landing field] would irreparably harm the 

natural habitat of hundreds of thousands of waterfowl and would negatively affect 

the bird population through the increased noise that would be produced by the Super 

Hornets, the loss of essential nourishment for the birds through the loss of 

neighboring farmland, and the increased danger of utilizing the various lakes and 

refuges by the birds through the threat of a collision with the planes.  Although 

Plaintiffs may not have demonstrated exactly how many birds would be affected or 

precisely how drastic the harm would be, the Court finds that Plaintiffs did 

demonstrate irreparable harm.”); Greater Yellowstone Coal. v. Flowers, 321 F.3d 

1250, 1260-61 (10th Cir. 2003) (reversing a denial of a preliminary injunction because 

of a finding of irreparable harm: “[T]here will be direct effects to bald eagles and their 

habitats in association with construction of the Canyon Club golf course and housing 

development.  Disturbances associated with construction would be in the form 

of noise, human activities, ground disturbance, and tree removal.”) (Emphasis added). 

Ultimately, it is more than obvious that an injunction pending appeal is necessary to 

prevent the irreparable harm that will be caused by land and tree destruction. 

B. Irreparable Harm to the Use and Enjoyment of the Public. 

Moreover, the extensive and disruptive “groundbreaking” activities 

throughout Jackson Park will cause permanent and irreparable harm to the 

Applicants and the public in the absence of an injunction pending appeal.  Applicants 
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are all users of Jackson Park, both personally and professionally.  Their collective use 

consists of study, appreciation, and use of the landscape itself – including its mature 

trees, which are part of its fabric – to fully enjoy Jackson Park.  For example, 

Professor (and Applicant) W.J.T Mitchell studies and teaches about this landscape, 

bringing his landscape history students at the University of Chicago to Jackson Park, 

including the area where the planned excavations will occur.  (Mitchell Supp. Decl., 

Ex. BB ¶ 4, ECF No. 7-6.)  Professor Mitchell uses and enjoys the Women’s Garden 

and Midway Plaisance, the entire area where the proposed OPC will be located, as 

well as their relationship to Jackson Park.  (Id.)  He also uses Cornell Drive, Hayes 

Drive, and the other historic roads, which will be disrupted and destroyed by the 

construction of the proposed OPC.  (Id., ¶ 9.)  The same is true for all Applicants, 

including, but not limited to, Herb Caplan and Stephanie Franklin, all of whom 

use and continue to use Jackson Park.  (Caplan Decl., Ex. H, ECF No. 7-3; Franklin 

Decl., Ex. G, ECF No. 7-3.)  Applicants also use and enjoy the roadway system.  

(Mitchell Decl., Ex. E ¶ 5, ECF No. 7-3; Mitchell Supp. Decl., Ex. BB ¶ 9, ECF No. 

7-6; Franklin Decl., Ex. G ¶ 5, ECF No. 7-3; Caplan Decl., Ex. H ¶ 6, ECF No. 

7-3.) Through the acts of groundbreaking construction, as well as subsequent 

efforts necessary for completion of the proposed OPC, Applicants and the public 

will suffer irreparable harm unless the status quo is preserved.   

1. Road Construction and Traffic Patterns.

The massive alterations to the road system in Jackson Park will cause 

irreparable harm to every aspect of its cultural, historical, and environmental life as 
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well as to the public.  Applicants have stated that they use the roadway system in 

Jackson Park to take advantage of the historical and environmental benefits there.  

(Mitchell Decl., Ex. E ¶ 5, ECF No. 7-3; Mitchell Supp. Decl. Ex. BB ¶ 9, ECF No. 7-

6; Franklin Decl., Ex. G ¶ 5, ECF No. 7-3; Caplan Decl., Ex. H ¶ 6, ECF No. 7-3.)  The 

requisite road closures will permanently compromise the use of the roadway system, 

and will permanently impact all activities in Jackson Park for the public.  (Mitchell 

Supp. Decl., Ex. BB, ¶¶ 5-9, 11, ECF No. 7-6.)  As in the case of many Olmsted 

landscapes, the elaborate network of roads forms an integral part of the overall design 

(see Mitchell Supp. Decl., Ex. BB ¶¶ 5-9, 11, ECF No. 7-6) both for its scenic vistas 

and its transportation functions.  Such circumstances involve irreparable harm for 

which preliminary injunctive relief is appropriate. See, e.g., Today’s IV, Inc. v. Fed. 

Transit Admin., 2014 U.S. Dist. LEXIS 151185 at *62 (C.D. Cal. Sept. 12, 2014) 

(granting injunctive relief in part to allow a full NEPA review with plaintiff's input 

before continuing with construction of a new subway: “Moreover, Plaintiffs have 

submitted the declaration of an expert witness who opines that C/C construction 

‘creates extreme disruption . . . due to noise, dust, air pollution and traffic and 

circulation effects. . . .  [A]bsent an injunction that bars C/C construction pending the 

completion of a supplemental NEPA analysis, Plaintiffs would be denied the 

opportunity to participate in a meaningful, good faith process through which 

Defendants would consider alternatives.”) (emphasis added); N.Y. v. Shinnecock 

Indian Nation, 280 F. Supp. 2d 1, 4-5 (E.D.N.Y. 2003) (granting a preliminary 

injunction against the building of a casino: “The State and Town have shown likely 
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irreparable harm resulting from the construction of a gambling casino. . . .  First and 

foremost, the construction of a casino like the one proposed by Defendants would 

cause incredible traffic congestion in the surrounding community.  The local roads in 

the area are not sufficient to handle the present traffic congestion, much less the 

number of vehicles estimated to travel to the proposed gambling facility.  This 

increased traffic would not only effect [sic] the quality of life of residents in an already 

crowded area, it is also likely to drastically heighten air pollution along Routes 25 

and 27.”) 

The scope of irreparable harm also includes the land’s aesthetics and public 

enjoyment such as world-class historical monuments like the Woman’s Garden, which 

must be removed (and then “replaced”) because of the proposed OPC.  The Foundation 

conveniently overlooks the extensive aesthetic objections to the construction of the 

OPC in Jackson Park raised by the Assessment of Effects (Compl., Exs. 3 & 4 to Ex. 

A, ECF No. 7-3), which stresses the adverse impact that the proposed OPC will have 

on the visual and aesthetic integrity of Jackson Park.  See W. Watersheds Project v. 

Bernhardt, 392 F. Supp. 3d 1225, 1258 (D. Or. 2019) (granting a preliminary 

injunction against the issuance of a grazing permit since the “. . . loss of the ability to 

view, experience, and use a forested area in its undisturbed state. . .” constituted a 

likely irreparable harm to the allotments).  Similarly, the destruction of monuments 

and adverse effects to public use will constitute an irreparable harm warranting an 

injunction pending appeal. 
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II. The Legal Rights at Issue Are Indisputably Clear Due to 
Respondents’ Substantive and Procedural Violations of Section 
4(f), Section 106, and NEPA. 
 

Applicants have established that they have some likelihood to prevail on the 

merits because Respondents have completely ignored or refused to meet the 

substantive or procedural steps required under the federal statutes set forth above, 

based on the principles discussed below.  

A. Respondents’ Segmentation of the OPC Project Was 
Improper. 
 

The plain text of these environmental and preservation statutes leaves no 

doubt as to their unequivocally broad scope.  Section 303 of the Department of the 

Transportation Act states: 

It is the policy of the United States Government that 
special effort should be made to preserve the natural 
beauty of the countryside and public park and recreation 
lands, wildlife and waterfowl refuges, and historic sites. 

49 U.S.C. § 303.  Consistent with that mission, Section 4(f) requires the Secretary of 

Transportation to “. . . align, to the maximum extent practicable, the requirements of 

this section [§ 303] with the requirements of NEPA and section 306108 of title 54, 

including implementing regulations.”  49 U.S.C. § 303(e)(1)(A). 

Further, the federal law contains a rich body of law dealing with the principle of 

segmentation.  In order to ensure meaningful evaluation of alternatives, the Federal 

Highway Administration (“FHWA”) regulations require that each action be evaluated 

in an EIS or FONSI: 

(1) Connect logical termini and be of sufficient length to 
address environmental matters on a broad scope; 
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(2) Have independent utility or independent significance, 
i.e., be usable and be a reasonable expenditure even if 
no additional transportation improvements in the area 
are made; and 

(3) Not restrict consideration of alternatives for other 
reasonably foreseeable transportation improvements. 

 
 23 C.F.R. § 771.111(f)(1)-(3). 

The purpose of these rules is to ensure the structural integrity of the basic 

process.  “‘Piecemealing’ or ‘segmentation’ allows an agency to avoid the NEPA 

requirement that an EIS be prepared for all major federal action with significant 

environmental impacts by segmenting an overall plan into smaller parts involving 

action with less significant environmental effects.”  City of W. Chicago v. U.S. Nuclear 

Regulatory Comm’n, 701 F.2d 632, 650 (7th Cir. 1983).  In such instances, agencies 

segment an overall plan into smaller parts involving actions with less significant 

environmental effects to avoid meeting the full requirements of the law. 

In this case, for each of the analyses prepared by Respondents under the 

various statutes described supra, Respondents improperly segmented the OPC 

project in order to avoid application of the critical elements and review of the various 

statutes to the entire OPC project.  Constructing the 235-foot tower of the proposed 

OPC (along with the remainder of the campus) in Jackson Park is a massive endeavor 

that will adversely impact trees, traffic, birds, and esthetics, which has already been 

noted supra.  However, Respondents incomprehensibly put blinders on that block any 

sensible review of alternative sites for the entire project by insisting that Section 4(f), 

Section 106, and NEPA did not apply to the “local” matter of destroying Jackson Park, 

but only take effect, as the title of the Section 4(f) Report insists, to deal with two (2) 
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issues:  (1) the reconfiguration of Lake Shore Drive to the east and Stony Island to 

the west, but only after the destruction of Jackson Park is completed; and (2) the need 

under the Urban Park and Recreation Recovery (“UPARR”) Program to locate 

alternative acreage for some parkland taken for the proposed OPC.   

Respondents offered only these supposed reasons for deeming the construction 

of the OPC in Jackson Park “local”:  

The roadway closures and the decision to locate the OPC in 
Jackson Park are local land use and land management 
decisions by the City and are not under the jurisdiction of 
FHWA. These actions are not subject to Section 4(f) 
because:  

(1) These actions do not require an approval from 
FHWA in order to proceed;  

(2)  These actions are not transportation projects; 
(3)  These actions are being implemented to address 

a purpose that is unrelated to the movement of 
people, goods, and services from one place to 
another (i.e., a purpose that is not a 
transportation purpose). 

 
(Complaint, Ex. 8 to Ex. A at 2, ECF No. 7-3 (bold in original).)  The same logic was 

applied to the reviews performed under NEPA and Section 106.  (See id., Ex. 10 to 

Ex. A at 26-27 (EA discussing only alternatives to road expansion and UPARR); Ex. 

3 to Ex. A at 3 (Assessment of Effects (“AOE”) prepared under Section 106), ECF No. 

7-3.)  

 It is indisputably clear that Respondents improperly segmented the OPC 

project, and none of the stated reasons above provide justification.  For example, the 

first statement is a worthless conclusion of law.  The second is preposterous, unless 

a transportation project is construed perversely to apply only to the creation of new 
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roads and not to the removal of old ones.  Indeed, it is undisputed that the road 

expansion on Stony Island Avenue and Lake Shore Drive are necessitated solely by 

the creation of the OPC and its road closures demanded by the Foundation itself.  (See 

Complaint, Ex. 8 to Ex. A at 2, 5, ECF No. 7-3.)  It defies common sense, and makes 

a mockery of the various regulatory frameworks to insist that the OPC project as a 

whole is not a transportation project when its mandated road closures and road 

expansion relate to ground access to the OPC.  The third reason provided is wrong on 

its face, as the necessary and foreseeable effect of the entire OPC project is to disrupt 

transportation patterns in and around Jackson Park.  There is neither a fixed 

beginning nor an observable end to the road system project, but a multitude of 

overlapping removal and expansion activities that cannot operate independently as 

required under 23 C.F.R. § 771.111(f)(1)-(3).   

The OPC project contains several features that prohibit segmentation.  First, 

segmentation is improper where the projects segmented are physically connected.   

Highway J. Citizens Group v. Mineta, 349 F.3d at 946.  Second, segmentation is 

improper where the projects are interrelated in regard to physical location and as 

through concepts of reasonable foreseeability and probable cause.  Indeed, the AOE 

report itself recognized this by treating the OPC project as a unitary undertaking 

except when the issue of whether to apply alternatives to the project was the issue. 

(Complaint, Ex. 3 to Ex. A at 3, ECF No. 7-3.)  Delaware Riverkeeper Network v. 

Federal Energy Regulatory Comm’n, 753 F.3d 1304 (D.C. Cir. 2014) (“Given the self-

evident interrelatedness of the projects as well as their temporal overlap, the 
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Commission was obliged to consider the other three other Tennessee Gas pipeline 

projects when it conducted its NEPA review of the Northeast Project.”)  

The District Court erred, as did federal Respondents in regard to their claim 

that no segmentation occurred, a claim upon which Applicants are likely to succeed, 

and whose success exists irrespective of the standard applied.  However, it should be 

noted that while the District Court has followed a wholly deferential standard of 

review regarding all issues (including segmentation) for purposes of its analysis (see 

Appendix B at 22), such standard was incorrect, as the segmentation issue represents 

an error of law that does not implicate principles of deference under Section 4(f), 

Section 106, or NEPA.  There is a split of authority under NEPA cases that reflect a 

conflict between the Seventh Circuit and others with respect to the arbitrary and 

capricious standard being applicable under NEPA.  This Court may well need to 

resolve that split of authority, which is another reason to grant the injunction in the 

present case pending appeal.  Compare. Highway J. Citizens Group v. Mineta, 349 

F.3d at 952-53 (applying arbitrary and capricious standards on certain NEPA 

questions) with Sierra Club v. Bosworth, 510 F.3d 1016, 1023 (9th Cir. 2007) (“When 

an agency has taken action without observance of the procedure required by law, that 

action will be set aside.”); see also San Luis & Delta-Mendota Water Auth. v. Jewell, 

747 F.3d 581, 641 (9th Cir. 2014) (citing Northcoast Envtl. Ctr. v. Glickman, 136 F.3d 

660, 667 n.46 (9th Cir. 1998) (“We hold the less deferential standard of 

‘reasonableness’ to threshold agency decisions that certain activities are not subject 
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to NEPA’s procedures.”))  A higher level of scrutiny is also consistent with 5 U.S.C. § 

706(2)(D) of the Administrative Procedure Act.  

 Once it is recognized that the proposed OPC is a single project affecting all of 

Jackson Park, the government agencies fall under a strict obligation to consider 

multiple ways to eliminate, minimize, or mitigate the adverse impacts that arise from 

that project in a strict lexical order:  Whether under Section 4(f), NEPA or NHPA, 

there must be an effort to avoid adverse effects by moving it elsewhere; if that cannot 

be done, the next option is to minimize the impact of the project; and if that cannot 

be done, then as a last resort, steps must be taken to mitigate the harm.  See 36 C.F.R. 

§ 800.4-800.6.  The federal government looked at these options, not for the 

construction of the OPC or road closures – a fatal error under the law – but only for 

the road expansions of Lake Shore Drive and Stony Island Avenue. In doing so, the 

government engaged in the prohibited act of segmentation.    

B. Respondents Should Have Conducted an EIS. 

Undisputedly, Respondents were required under applicable regulations to 

prepare an EIS.  A federal agency must prepare an EIS for a major federal action 

“significantly affecting the quality of the human environment.” 42 U.S.C. § 

4332(2)(C).  Further, an agency must prepare an EA in order to determine whether 

an EIS is necessary.  40 C.F.R. § 1508.9.  If the agency finds that no EIS is required 

because the proposed action will not have a significant impact, then the agency 

reports its decision in a FONSI.  40 C.F.R. § 1508.13.  
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 An EIS must be prepared when an EA reveals that a proposed action may 

significantly impact the environment.  42 U.S.C. § 4332(2)(C).  The applicable 

regulations make clear that both context and intensity must be considered when 

looking at “significance.”  See 40 C.F.R. § 1508.27.1  Here, both the context and 

intensity of the actions show beyond doubt that the environmental impact is 

significant such that Respondents are required to conduct a full EIS, rather than just 

an EA, and as such, no actions should be taken to adversely impact Jackson Park 

while that EIS is prepared.  

Under the context prong in a site-specific action, the agency must consider the 

significance of the impact on the locale, including both short-term and long-term 

effects. 40 C.F.R. § 1508.27(a).  In this instance, both the short-term and long-term 

impacts on the locale of Jackson Park are incalculable.  In the short-term, effects 

include local noise and air pollution, traffic jams, and damage to breeding sites.  The 

long-term effects are worse, including the esthetic loss of at least eight hundred trees, 

the vast majority of which are mature or near maturity. Nevertheless, Respondents 

inexplicably treat that massive transformation of landscape as insignificant and fully 

mitigated – as if an equal number of saplings are the functional and aesthetic 

equivalents of the majestic trees that they will replace, several years after the cutting 

is finished.  (FONSI, Ex. 11 to Ex. A at 4, ECF No. 7-3.)  Such replacements fail to 

mitigate the enormous losses in tree coverage that currently exists. (See Mitchell 

 
1 The provisions of NEPA are implemented by regulations issued by the Council on 
Environmental Quality (“CEQ”), 40 C.F.R. Part 1500.  While CEQ issued revised NEPA 
regulations in 2020, the FHWA completed its NEPA analysis in 2019.  Accordingly, the 
applicable NEPA regulations for this matter are the 1978 CEQ regulations. 
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Decl., Ex. E ¶¶ 8-11, 15, ECF No. 7-3; Mitchell Supp. Decl. Ex. BB, ¶ 11, ECF No. 7-

6.)  The clear-cutting of 19.3 acres is doubly significant when those acres of land are 

located in critical portions of Jackson Park and occupy significant areas of space.  (Id.; 

Balkany Decl., Ex. CC ¶ 4 & Ex. A thereto, ECF No. 7-6.) 

Furthermore, the clearing of these trees will result in the loss of trees that are 

critical to migratory birds.  (Complaint, Ex. 10 to Ex. A at 29-34, ECF No. 7-3.)  

Respondents’ self-imposed moratorium on tree cutting during the current breeding 

season is a concession of significance and cries out for an EIS, as such cutting will 

result in permanent impacts, including, but not limited to, destruction of the 

landscape, nesting and migratory paths, and environmental benefits in perpetuity. 

Another factor that is properly considered when looking at intensity is whether 

the action affects “[u]nique characteristics of the geographic area such as proximity 

to historic or cultural resources [and] park lands [and] [t]he degree to which the action 

may adversely affect districts, sites, highways, structures, or objects listed in or 

eligible for listing in the National Register of Historic Places or may cause loss or 

destruction of significant scientific, cultural, or historical resources.” 40 C.F.R. § 

1508.27(b)(3), (8).  Those areas are found everywhere in Jackson Park, which is listed 

on the National Register of Historic Places (as is the Midway Plaisance, and the 

Chicago Boulevard Historic District), and is an Olmsted masterpiece that has reached 

its maturity.  (Mitchell Decl., Ex. E ¶¶ 8, 11, ECF No. 7-3.)  Within the area, of course, 

lies the Women’s Garden whose unique historical features are slated for removal in 

the initial groundbreaking construction.  Destruction of the Women’s Garden 
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represents a permanent and irreparable harm that cannot be offset by the bare 

promise to build a substitute garden somewhere else in subsequent years. (Id. ¶ 7.)  

As noted, Respondents have begun destruction of the Women’s Garden even before 

any transfer of land to the Foundation.  (Rachlis Supp. Decl., ¶¶ 3-4 and attached 

photographs, ECF No. 15.) 

Another factor in considering the intensity of the action’s effect is whether “the 

effects on the quality of the human environment are likely to be highly controversial,” 

40 C.F.R. § 1508.27(b)(4), and whether there is “a substantial dispute” about the 

action’s size, nature, or impact, Friends of the Earth, Inc. v. U.S. Army Corps of 

Eng’rs, 109 F. Supp. 2d 30, 32 (D. D.C. 2000) (citations omitted).  In the present case, 

these factors are up for grabs, as the parties and much of the public is engaged in a 

fierce and loud dispute regarding the disruption of traffic patterns, the destruction of 

trees, the mammoth size of the main OPC building, the awkward placement of the 

OPC on the Midway Plaisance, the destruction of key features of Jackson Park, and, 

in particular, the wisdom of locating the OPC in an Olmsted public park and its 

impact on the community and public.  (Mitchell Decl., Ex. E ¶ 6, ECF No. 7-3; Mitchell 

Supp. Decl. Ex. BB, ¶ 13, ECF No. 7-6.)    

An EIS is also required “if it is reasonable to anticipate a cumulatively 

significant impact on the environment.” 40 C.F.R. §1508.27(b)(7). Cumulative 

impacts result from “incremental impact of the action when added to other past, 

present, and reasonably foreseeable future actions, regardless of what agency 

(Federal or Non-Federal) or person undertakes such other actions.” 40 C.F.R. § 
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1508.7.  Significant cumulative impacts may occur even if the impacts from individual 

actions are minor.  Id.  

This is especially true because the NEPA regulations contain explicit 

“constructive use” regulations that require federal agencies to consider not just the 

land occupied by the new project, but also lands that are not occupied that are subject 

to serious nuisance-like harms.  These various indirect effects are brought within the 

scope of NEPA under its constructive use determinations, 23 C.F.R. § 774.15, which 

requires in essence a more comprehensive analysis even when a transportation 

project does not incorporate land from a Section 4(f) property, as long as the proximity 

of the project generates severe negative impacts on protected activities, features, or 

attributes protected under Section 4(f).  Hence, the agency is duty-bound to consider 

not only the trees that are cut down, but also the trees that are damaged in ways that 

compromise the ability to provide migratory and local birds to nest, forage, and seek 

shelter in other trees throughout Jackson Park.  

  Therefore, it is beyond dispute that Respondents’ decision not to conduct an 

EIS was in error. 

III. Injunctive Relief Is Necessary or Appropriate in Aid of the 
Court’s Jurisdiction. 

 
An injunction under the All Writs Act would be “in aid of” this Court’s certiorari 

jurisdiction.  See 28 U.S.C. § 1651(a).  The Court may issue a writ to maintain the 

status quo and take action “in aid of the appellate jurisdiction which might otherwise 

be defeated.”  McClellan v. Carland, 217 U.S. 268, 280 (1910).  

In Overton Park, this Court made clear that: 
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protection of parkland was to be given 
paramount importance.  The few green havens that are 
public parks were not to be lost unless truly unusual 
factors were present in a particular case or the cost or 
community disruption resulting from alternative routes 
reached extraordinary magnitudes.  If the statutes are to 
have any meaning, the Secretary cannot approve the 
destruction of parkland unless he finds that alternative 
routes present unique problems. 

  
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. at 412–13.  In effect, the 

courts recognize that the protection of wildlife and the environment is of the utmost 

importance.  Granting injunctive relief pending appeal will assist with the protection 

of said right. 
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CONCLUSION 
 

Based on the foregoing arguments in this application, Applicants respectfully 

request that the Circuit Justice or the Court issue a writ of injunction precluding 

further groundbreaking construction and excavation activities scheduled to begin on 

August 16, 2021 and tree cutting that will not begin until after September 1, 2021 in 

Jackson Park with respect to the proposed Obama Presidential Center pending 

appeal of the denial of preliminary injunction motion, which is in the public interest.  

Dated this 17th Day of August, 2021.   
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
 

PROTECT OUR PARKS, INC., et al.,  
 

Plaintiffs,    Case No. 21-cv-2006 
 

v.     
 Judge John Robert Blakey 

PETE BUTTIGIEG, et al.       
       

Defendants. 
 
 

MEMORANDUM OPINION AND ORDER 
 
 On August 16, 2021, construction is set to start on the Obama Presidential 

Center (OPC) in Chicago’s Jackson Park.  Since the City of Chicago made the decision 

to locate the OPC in Jackson Park in 2016, efforts to preempt the construction at that 

site have persisted.  In 2018, Plaintiff Protect Our Parks, Inc. and several individuals 

sued the City of Chicago and the Chicago Park District in this Court under various 

federal and state laws attempting to halt construction.  This attempt was 

unsuccessful:  this Court granted summary judgment in the defendants’ favor on all 

claims, and the Seventh Circuit affirmed on the federal claims and held that the 

plaintiffs lacked standing to pursue their state-law claims.   

 Notwithstanding, six months after the Seventh Circuit’s decision and just four 

months before groundbreaking, Plaintiff Protect Our Parks and several other new 

Plaintiffs have again sued to halt construction on the OPC.  This time they sue not 

only the City and Park District, but also the Barack Obama Foundation and several 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 1 of 49 PageID #:6936
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federal and state agencies under a series of federal- and state-law theories, some old 

and some new.  More recently, Plaintiffs moved for a preliminary injunction on their 

federal claims, asking this Court to enjoin the imminent groundbreaking at Jackson 

Park.  [30].  In support of their motion, Plaintiffs argued that various federal agencies 

failed in performing statutorily mandated reviews concerning construction of the 

OPC and its effects on the environment, historical resources, and wildlife, among 

other things.  If the agencies had adequately performed these reviews, Plaintiffs 

claimed, the agencies would have concluded that a superior site to Jackson Park 

exists to host the OPC.  As explained further below, this Court denied the motion.  

[83]. 

I. Background 

A. Procedural History 

In May 2018, Plaintiff Protect Our Parks and several individuals sued the City 

of Chicago and the Chicago Park District under federal and state law seeking to stop 

the construction of the OPC in Jackson Park.  This Court granted summary judgment 

to the defendants on all claims, and the plaintiffs appealed.  See Protect Our Parks, 

Inc. v. Chicago Park District, 971 F.3d 722, 728 (7th Cir. 2020) (PoP II), cert. denied 

sub nom. Protect Our Parks, Inc. v. City of Chicago, No. 20-1259, 2021 WL 1602736 

(U.S. Apr. 26, 2021).  On appeal, the Seventh Circuit affirmed this Court’s grant of 

summary judgment on the plaintiffs’ two federal claims—that the defendants took 

their property in violation of the Fifth and Fourteenth Amendments.  Id. at 736.  The 

court of appeals vacated summary judgment, however, on the plaintiffs’ claims under 

Illinois law, which alleged violations of the public trust doctrine and ultra vires 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 2 of 49 PageID #:6937
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actions, finding that the plaintiffs lacked Article III standing to sue on those claims.  

Id. at 732.  On remand, this Court, consistent with the Seventh Circuit’s holding, 

dismissed the state-law claims for lack of jurisdiction. 

Undeterred, Plaintiff Protect Our Parks, along with Nichols Park Advisory 

Council (NPAC), and individuals Sid Williams, Stephanie Franklin, Bren Sheriff, Dr. 

W.J.T. Mitchell, and Jamie Kalvin have sued again seeking to halt construction on 

the OPC.  [1].  Plaintiffs claim that the construction project has triggered several 

major federal regulatory reviews, specifically, those under: (1) § 4(f) of the 

Department of Transportation Act, 49 U.S.C. § 303(c) and 23 U.S.C. § 138(a); § 106 

of the National History Preservation Act of 1966 (NHPA), 54 U.S.C. § 306108; the 

Urban Park and Recreation Recovery Act (UPARR), 54 U.S.C. §§ 200501–200511; and 

the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321–4347.   Id. at ¶ 2.  

According to Plaintiffs, these federal statutes require comprehensive reviews of 

alternatives to determine how to address any adverse effects created by the OPC and 

to evaluate opportunities to avoid, minimize, or mitigate future adverse effects.  Id. 

at ¶ 2.  Defendants, Plaintiffs assert, have essentially ignored the regulatory 

frameworks requiring them to evaluate alternative sites to Jackson Park.  Id. at ¶¶ 

2–3.  

As a result, Plaintiffs have now sued, in addition to Defendants the City of 

Chicago (the City), the Chicago Park District (the Park District), and the Barack 

Obama Foundation (the Foundation), Pete Buttigieg in his official capacity as 

Secretary of the Department of Transportation; Stephanie Pollack in her official 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 3 of 49 PageID #:6938
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capacity as Acting Administrator of the Federal Highway Administration (FHWA); 

Arlene Kocher in her official capacity as the Division Administrator of the Illinois 

Division of the FHWA; Matt Fuller in his official capacity as the Environmental 

Programs Engineer of the Illinois Division of the FHWA; Anthony Quigley, P.E., in 

his official capacity as the Deputy Director, Region 1 Engineer of the Illinois 

Department of Transportation; Deb Haaland in her capacity as the Secretary of the 

United States Department of the Interior; Shawn Benge in his capacity as Deputy 

Director of Operations of the National Park Service (NPS), exercising the delegated 

authority of the Director of the NPS; John E. Whitley in his capacity as Acting 

Secretary of the Army; and Paul Culberson in his capacity as Commanding Officer of 

the Army Corps of Engineers.  Id. at ¶¶ 23–34. 

The fifteen-count complaint asserts claims for: (1) violation of section 4(f) of the 

Department of Transportation Act against the federal and state transportation and 

highway administration Defendants, the City, the Park District, and the Foundation 

(Count I); (2) violation of NEPA against all Defendants (Count II); violation of 

UPARR against the Interior Department, NPS, the City, the Park District, and the 

Foundation (Count III); violation of section 106 of the NHPA against all Defendants 

(Count IV); violations of Rivers and Harbor Act and Clean Water Act against the 

Army Corps Defendants, the City and the Park District (Count V); violation of the 

public trust doctrine against the City, the Park District, and the Foundation (Count 

VI); an ultra vires claim against the City and the Park District (Count VII); violation 

of article VIII, section 1 of the Illinois Constitution against the City, the Park District, 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 4 of 49 PageID #:6939
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and the Foundation (Count VIII); violation of the Illinois Constitution Takings Clause 

against the City, the Park District, and the Foundation (Count IX); improper 

delegation of authority under federal statutes against all Defendants (Count X); 

improper delegation of authority in violation of the Illinois Constitution against the 

City, the Park District, and the Foundation (Count XI), violation of article I, section 

2 of the Illinois Constitution against the City, the Park District, and the Foundation 

(Count XII), violation of article I, section 16 of the Illinois Constitution against the 

City and the Foundation (Count XIII); violation of section 110(k) of the National 

Historic Preservation Act against all Defendants (Count XIV); and, in the alternative 

to Counts I, II, and IV, violation of the Illinois State Agency Historic Preservation 

Resources Act against all state officials, the City, the Park District, and the 

Foundation (Count XV).  

Plaintiffs seek a preliminary injunction on their federal claims.  [31] at 17.     

B. Factual Background1 

1. The City Approves Jackson Park as the Site of the OPC 

In 2014, the Foundation began a nationwide search for the future location of 

the Barack Obama presidential library.  PoP II, 971 F.3d at 728.  Eventually, it 

settled upon Jackson Park, a public park owned by the Chicago Park District, on 

Chicago’s South Side as the site of the OPC.  Id.; PoP I, 385 F. Supp. 3d at 668.  The 

 
1 This Court presumes familiarity with the facts concerning the inception of the OPC and the decision 
by the City of Chicago to locate the OPC in Jackson Park, as set forth in great detail in this Court’s 
prior order on the parties’ cross-motions for summary judgment, Protect Our Parks, Inc. v. Chicago 
Park District, 385 F. Supp. 3d 662 (N.D. Ill. 2019) (PoP I), and the Seventh Circuit’s opinion in PoP II.  
This Court therefore only briefly revisits the facts relevant to Plaintiffs’ present motion. 
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site selected for the OPC within Jackson Park comprises 19.3 acres, or 3.5% of the 

551.52 acres that make up the Park.  PoP I, 38 F. Supp. 3d at 668.  The site lies on 

the western edge of Jackson Park and includes parkland bounded by South Stony 

Island Avenue to the west, East Midway Plaisance Drive North to the north, South 

Cornell Drive to the east, and South 62nd Street to the south.  Id.  The OPC site also 

includes land within the park currently existing as city streets:  the portion of East 

Midway Plaisance Drive North between Stony Island Avenue and South Cornell 

Drive, and a portion of South Cornell Drive between Eastern Midway Plaisance Drive 

South and East Hayes Drive.  Id. at 668–69.  As part of the construction, these street 

portions will be closed and removed to restore the landscape’s connection to the lagoon 

and lake.  Id. at 669.  When built, the OPC will consist of a campus containing open 

green space, a plaza, and four buildings: the Museum Building; the Forum Building; 

a Library Building; and a Program, Athletic, and Activity Center.  Id. at 669.   

Upon selection of Jackson Park as the site of the OPC, the City acquired the 

19.3 acres necessary for the OPC from the Park District, enacted ordinances required 

to approve construction of the OPC, and entered into a use agreement with the 

Foundation that governs the terms of construction, ownership, and operation.  PoP 

II, 971 F.3d at 728. 

2. Declarations For and Against the Preliminary 
Injunction 

At the parties’ request, this Court set Plaintiffs’ motion for preliminary 

injunction for oral argument on July 20, 2021; the parties declined to present any live 

witnesses, opting instead just to argue their respective positions.  This Court 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 6 of 49 PageID #:6941
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therefore relies upon the arguments and evidence presented in the parties’ briefs, 

including the various declarations submitted by each side and the administrative 

record. 

a. Robbin Cohen for the Foundation 

The Foundation submitted the declaration of Robbin Cohen, Executive Vice 

President – Obama Presidential Center, Strategy, and Technology.  [48-1].  Cohen 

attests that the federal reviews were completed in February 2021 and the OPC’s 

construction start date is August 16, 2021.  Id. at ¶¶ 4–5.  Assuming construction 

stays on schedule, construction will take four years and two months and the OPC will 

open in Fall 2025.  Id. at ¶ 5.  The Foundation itself will pay for the construction and 

operation of the OPC, and the total project will cost approximately $700 million, paid 

for by donations to the Foundation.  Id. at ¶ 6.   

As for the selection of Jackson Park as the site of the OPC, Cohen explains that 

in 2014, the Foundation issued a “Request for Qualifications” relating to the future 

OPC; after receiving over a dozen responses proposing locations around the country, 

the Foundation issued a “Request for Proposals” to applicants from Chicago, New 

York, and Hawaii.  Id. at ¶ 10.  Then, in May 2015, the Foundation announced it 

selected the South Side of Chicago for the future home of the OPC and that it would 

consider certain South Side sites that had been presented to it.  Id.  In July 2016, the 

Foundation announced it selected Jackson Park on Chicago’s South Side as the site 

of the OPC.  Id. 
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The Foundation then applied to the City for various approvals to move the 

project forward in Jackson Park.  Id. at ¶ 11.  The City ultimately approved Jackson 

Park for the site of the OPC.  Id.  The City and Foundation then executed a “Master 

Agreement” in May 2019, which provides that the Foundation will construct, install, 

occupy, use, maintain, operate, and alter the OPC and related buildings and green 

spaces upon the completion of certain conditions, including the resolution of federal 

agency reviews.  Id. at ¶ 13.   

b. Plaintiffs’ Declarations 

Plaintiffs also submitted several declarations in support of their motion.  One 

of their declarants, Plaintiff W.J.T. Mitchell, serves as a professor of English and Art 

History at the University of Chicago and lives in Hyde Park on Chicago’s South Side.  

[31-1] at 8–14.   Mitchell attests that he frequently visits Jackson Park as a place for 

rest and recreation, namely, for walking, biking, golfing, and tennis.  Id. at 9.  

According to Mitchell, the proposed reconfiguration and destruction of Jackson Park 

land and the Midway Plaisance will “irreparably diminish and harm the aesthetic, 

recreational, environmental, and historic values” of those places.  Id. at 10.  Mitchell 

also believes that the placement of the OPC involves one of the most prized parts of 

Jackson Park—the Midway Plaisance, Woman’s Garden, and the scenic woodland 

containing mature trees adjacent to Stony Island.  Id.  In particular, Mitchell states 

that the Midway Plaisance serves as a crucial east-west artery connecting South Side 

neighborhoods with Jackson Park and Washington Park, and that the OPC’s plan to 
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close the eastbound lane will have the effect of destroying the essential function of 

the historic space and crucial component of urban infrastructure.  Id. at 12–13.   

Another declarant, Plaintiff Stephanie Franklin, is a Hyde Park homeowner 

and has used and enjoyed the aesthetic benefits of Jackson Park and Midway 

Plaisance throughout her life.  Id. at 20.  Franklin serves as the president of Nichols 

Park Advisory Council (NPAC), another Plaintiff in this case.  Id.   According to 

Franklin, NPAC constitutes a park advisory council organization that advises the 

Park District; she and the NPAC believe that the aesthetic and recreational values 

of Jackson Park will be irreparably diminished and harmed by the proposed OPC.  Id. 

at 20–22. 

Herb Caplan, the president of Plaintiff Protect Our Parks, also proffered a 

declaration.  [31-1] at 31.  He, like Franklin and Mitchell, also believes that the OPC’s 

construction will diminish and harm the aesthetic, environmental, and recreational 

value of Jackson Park.  Id. at 33.   

3. Federal Reviews 

Although the federal government had nothing to do with the initial decision to 

situate the OPC in Jackson Park, the City’s action did trigger a number of federally-

mandated reviews and actions, the adequacy of which Plaintiffs now challenge.  

a. UPARR Conversion 

First, the City’s decision to approve Jackson Park as the location of the OPC 

necessitated action by the NPS under the UPARR Act.  Congress established the 

UPARR Act in 1978 to provide federal assistance for the rehabilitation of recreational 

facilities in economically distressed urban communities.  See 54 U.S.C. §§ 200501–
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200511; 36 C.F.R. § 72.72(a) (“The UPARR program has made funds available for the 

renovation and rehabilitation of numerous urban parks and recreation facilities.”); 

[61-10] at 7.   The Act authorizes NPS to convert property assisted under UPARR to 

non-public recreation uses only if it “finds it to be in accord with the then-current 

local park . . . and only on such conditions as [NPS] considers necessary to ensure the 

provision of adequate recreation properties and opportunities of reasonably 

equivalent location and usefulness.”  54 U.S.C. § 200507 (emphasis added). 

The OPC’s placement in Jackson Park triggered UPARR because the project 

would require conversion of UPARR-assisted property.  In the 1980s, the City 

received federal funds for Jackson Park under UPARR grants, in exchange for which 

the City agreed to maintain Jackson Park for public recreation uses.  [61-10] at 7; 

[61-22] at 13, 22.  Upon the City’s decision to place the OPC in Jackson Park, the NPS 

determined that the construction would require a conversion of 4.6 acres of parkland 

to non-recreation uses within the boundary of the OPC buildings, as well as an 

additional conversion of 5.2 acres for the proposed transportation improvements to 

non-recreation uses.  [61-22] at 23.   

To balance those potential losses of Jackson Park land to non-recreational 

uses, the City identified a potential replacement area just outside of the Park to 

convert to recreational uses.  [61-10] at 33.  That replacement property sits on the 

east end of the Midway Plaisance between Stony Island Avenue and the Metra 

Electric Railway, just west of Jackson Park.  Id.  Per the City’s proposal, the 

replacement property will be converted into a new play area and will include 
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improved open space and rehabilitated walkways.  Id. at 33–34.  As conceived, the 

City’s proposed replacement elements would amount to a net gain of approximately 

6.6 acres of recreational uses in Jackson Park.  Id. at 36.  After assessing the City’s 

proposal, NPS concluded that the replacement properties satisfied regulatory 

requirements for the partial conversion of UPARR-funded properties in Jackson 

Park.  Id. at 47. 

b. FHWA’s Section 4(f) Review 

The City’s decision to close portions of three roadways within Jackson Park to 

accommodate the OPC also prompted the Chicago Department of Transportation 

(CDOT) to propose use of federal funding for roadway construction and bicycle and 

pedestrian improvements within the Park.  [61-22] at 20–21.  This in turn triggered 

the FHWA’s review under section 4(f) of the Department of Transportation Act of 

1966, which permits the Secretary of Transportation to “approve a transportation 

program or project” that requires the “use of publicly owned land of a public park . . . 

or land of an historic site of national, State, or local significance . . . only if . . . (1) 

there is no prudent and feasible alternative to using that land; and . . . (2) the program 

or project includes all possible planning to minimize harm to the [publicly 

owned land] resulting from the use.”  49 U.S.C. § 303(c); see Old Town Neighborhood 

Ass’n Inc. v. Kauffman, 333 F.3d 732, 736 (7th Cir. 2003) (noting that section 4(f) is 

triggered where a project requests approval from the Secretary of Transportation and 

stating that entities “that proceed on their own dime need not meet conditions for 

federal assistance or approval”); see also [61-35] (final section 4(f) evaluation). 
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The proposed OPC location in Jackson Park implicated four section 4(f) 

properties (public parks and historic sites): Jackson Park, Midway Plaisance, Jackson 

Park Historic Landscape District and Midway Plaisance, and the Chicago Park 

Boulevard System Historic District (CPBS).  [61-35] at 17.  Ultimately, after 

undergoing multiple analyses, the FHWA’s section 4(f) evaluation found no feasible 

and prudent alternative to the use of those section 4(f) properties.  Id. at 51–57.    

Because the FHWA found that no feasible and prudent alternatives existed to 

using section 4(f) property, the FHWA then examined how to best minimize and 

mitigate any adverse impact from using the section 4(f) properties affected by the 

construction.  Id. at 58.  The FHWA assessed nine alternatives that included, for 

instance, widening Lake Shore Drive, “aimed to incrementally improve operations 

and available transportation capacity in order to minimize permanent use of Section 

4(f) resources.”  Id.  Ultimately, the FHWA found that only one alternative, 

Alternative 9 (widening Lake Shore Drive, widening Stony Island Avenue, and 

reconfiguring Hayes Drive), fully met the project purpose of accommodating changes 

in travel patterns resulting from closing roadways in Jackson Park and improving 

pedestrian and bicycle access and circulation to and from Jackson Park.  Id. at 65.  

The FHWA then conducted further analysis to generate sub-alternatives 

representing different means to implement Alternative 9 and subjected two of those 

sub-alternatives, 9A and 9B, to a “least harms analysis.”  Id. at 67.  Ultimately, the 

FHWA found that Alternative 9B caused the least overall harm to section 4(f) 

properties.  Id. at 80–82. 
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c. USACE Permits 

The City’s choice of Jackson Park for the OPC also necessitated the 

involvement of the U.S. Army Corps of Engineers (USACE), which administers both 

the Rivers and Harbors Appropriation Act of 1899 (RHA) and the Clean Water Act 

(CWA).   

In 2014, the Park District and the USACE entered into an agreement to 

complete an ecological restoration project within Jackson Park and along the Lake 

Michigan shoreline.  [61-22] at 76.  This project, known as the Great Lakes Fishery 

and Ecosystem Restoration (GLFER), includes about 147 acres of native habitat 

within Jackson Park along the shoreline and 24 acres of new natural areas, as well 

as the installation of over 600,000 native plants.  Id.  It is the existence of the GLFER 

that implicates USACE’s involvement under the RHA. 

Section 408 of the RHA makes it “unlawful for any person or persons to take 

possession of or make use of for any purpose . . . work built by the United States,” but 

authorizes the USACE to “grant permission for the alteration or permanent 

occupation or use of  . . . [a] public work[] when in the judgment of the Secretary such 

occupation or use will not be injurious to the public interest and will not impair the 

usefulness of such work.”  33 U.S.C. § 408.  The Park District requested a permit 

pursuant to section 408 of the RHA from USACE on August 20, 2019.  [61-22] at 79; 

see also [61-46] at 2.  The Park District made this permit request because the OPC’s 

construction will permanently impact the GLFER, specifically by co-opting narrow 

strips located along the project perimeter to accommodate roadway improvements, 
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for a total of 1.32 acres.  [61-44] at 16.  The Park District proposed mitigating these 

adverse impacts by planting 2.43 acres of native plants and by rehabilitating a 

deteriorated historic path and lagoon overlook along the Inner Harbor.  Id.  After 

reviewing the section 408 permit and preparing an Environmental Assessment, 

USACE found that the Park District’s proposal qualified for a section 408 permit 

because it would “not adversely impact the usefulness of the USACE project. To the 

contrary, the design of the proposed alteration will improve usefulness of the GLFER 

project by increasing the restored natural areas acreage as well as improving park 

accessibility through pathway connections to the Obama Presidential Center.”  [61-

45] at 4.  In January 2021, the USACE granted a section 408 permit, allowing the 

Park District to “permanently impact a total of 1.32 acres” of the GLFER, “which will 

be offset by implementation of 2.43 acres” of a planned mitigation area in Jackson 

Park.  [61-46] at 2.   

The City’s proposed transportation improvements also implicated section 404 

of the CWA because the need to provide construction access at two existing bridges 

will require temporarily dewatering a total of 0.24 acres of waters of the United States 

and expansion of the 59th Street Inlet Bridge will require 0.04 acres of new fill in 

waters of the United States.  [61-42] at 2.  Under section 404 regulations, “no 

discharge of dredged or fill material shall be permitted which will cause or 

contribute to significant degradation of the waters of the United States.”  Fox Bay 

Partners v. U.S. Corps of Eng’rs, 831 F. Supp. 605, 609 (N.D. Ill. 1993) (quoting 40 

C.F.R. § 230.10(c)).   
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The USACE determined that the transportation project complies with the 

terms and conditions to receive a Regional Permit 3, which applies to projects “that 

impact no more than 0.5 acres of waters of the U.S.”  [61-42] at 2; [61-3] at 2.  The 

USACE found, specifically, that the project “will result in no more than minimal 

individual and cumulative adverse effects on the aquatic environment and will not be 

contrary to the public interest.”  [61-41] at 14.  The USACE therefore approved the 

issuance of a permit for the construction.  [61-41]; [61-42] at 2.   

d. NEPA 

The City’s decision to place the OPC in Jackson Park also prompted various 

agencies, including NPS and FHWA, to prepare an Environmental Assessment (EA) 

pursuant to NEPA to evaluate the environmental impacts of the proposed federal 

actions.  [61-22] at 3, 13–14.   

Signed into law in 1970, NEPA establishes a national policy to “encourage 

productive and enjoyable harmony between man and his environment.”  Dep’t of 

Transp. v. Pub. Citizen, 541 U.S. 752, 756 (2004) (quoting 42 U.S.C. § 4321)); see also 

Highway J Citizens Grp. v. Mineta, 349 F.3d 938, 953 (7th Cir. 2003) (observing that 

NEPA reflects a “broad national commitment to protecting and promoting 

the environment”). Under NEPA, federal agencies must “include in every 

recommendation or report on proposals for legislation and other major Federal 

actions significantly affecting the quality of the human environment, a detailed 

statement by the responsible official” on:   

(i) the environmental impact of the proposed action, 
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(ii) any adverse environmental effects which cannot be avoided should 
the proposal be implemented, 

 
(iii) alternatives to the proposed action, 
 
(iv) the relationship between local short-term uses of 
man’s environment and the maintenance and enhancement of long-term 
productivity, and 
 
(v) any irreversible and irretrievable commitments of resources which 
would be involved in the proposed action should it be implemented. 

 
42 U.S.C. § 4332(2)(C).  This “detailed statement” is called an environmental impact 

statement (EIS).  Pub. Citizen, 541 U.S. at 757.  The Council of Environmental 

Quality (CEQ), established by NEPA to issue regulations interpretating NEPA, has 

promulgated regulations guiding agencies in determining which actions require the 

preparation of an EIS.  Id.  Relevant here, the regulations allow an agency to permit 

a more “limited document,” an environmental assessment (EA), if the agency’s 

proposed action “neither is categorically excluded from the requirement to produce 

an EIS nor would clearly require the production of an EIS.”  Id.; see also Habitat 

Educ. Ctr., Inc. v. U.S. Forest Serv., 673 F.3d 518, 525 (7th Cir. 2012).   

Under the operative regulations,2 the EA is a “concise public document” that 

provides “sufficient evidence and analysis for determining whether to prepare” an 

EIS.  Pub. Citizen, 541 U.S. at 757 (quoting 40 C.F.R. § 1508.9(a) (2019)).  If, pursuant 

to an EA, an agency determines that the regulations do not require it to prepare an 

EIS, it must issue a “finding of no significant impact” (FONSI), which “briefly 

 
2 The regulations were amended in July 2020 and became effective in September 2020, a month after 
the issuance of the EA in this case.  See Update to the Regulations Implementing the Procedural 
Provisions of the National Environmental Policy Act, 85 Fed. Reg. 43,304 (July 16, 2020); [61-22] at 2.  
The parties agree that the new regulations do not apply here.   
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presents the reasons why the proposed agency action will not have a significant 

impact on the human environment.”  Id. at 757–58 (citing 40 C.F.R. §§ 150.1(e), 

1508.13 (2019)).  Put simply, an agency’s preparation of an EA leads either to a 

FONSI, or alternatively, to a finding that it must prepare an EIS.  Hoosier Env’t 

Council, Inc. v. U.S. Army Corps of Eng’rs, 105 F. Supp. 2d 953, 970 (S.D. Ind. 2000) 

(citing Rhodes v. Johnson, 153 F.3d 785, 788 (7th Cir. 1998)).  In this case, the 

agencies did not prepare an EIS.  Instead, they prepared an EA, see [61-22], and then 

a FONSI in which NPS and FHWA concluded that “there is no significant impact to 

the human environment associated with” the federal actions with respect to the 

OPC—namely, NPS’ approval of the conversion of UPARR-assisted land in Jackson 

Park and the FHWA’s authorization of funding for transportation improvements, [61-

43] at 2.    

NEPA also requires that agencies “study, develop, and describe appropriate 

alternatives” to major federal projects.  42 U.S.C. § 4332(2)(C)(iii), (2)(E).  Here, the 

EA examined three such alternatives: Alternative A, the no-action alternative, where 

NPS does not approve the UPARR conversion, the OPC is not built, and no roads are 

closed; Alternative B, where NPS approves the UPARR conversion, the OPC is built, 

and roads are closed, but the FHWA does not approve funding for the transportation 

improvements; and Alternative C, where the NPS approves the UPARR conversion 

and the FHWA approves funding of the transportation improvements identified in 

Alternative 9B of the FHWA’s section 4(f) Evaluation.  [61-22] at 27–28.  After review, 

the agencies selected Alternative C as the “preferred alternative” because it best 
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“meets the purposes and needs of both NPS and FHWA.”  Id. at 79–80.   Those 

agencies concluded that the analysis in the EA demonstrated that the selected action 

would not have a significant impact on the environment. [61-42] at 2. 

e. NHPA 

The City’s decision to place the OPC in Jackson Park also triggered the 

application of section 106 of NHPA, which requires federal agencies to “take into 

account the effect” of any “undertaking on any historic property” prior to approving 

the expenditure of federal funds.  54 U.S.C. § 306108.  Under NHPA, a federal agency 

must make a reasonable and good faith effort to identify historic properties, 36 C.F.R. 

§ 800.4; assess the adverse effects of the undertaking on any eligible historic 

properties, id. § 800.5(a); and consult with “other consulting parties” to “develop and 

evaluate alternatives or modifications to the undertaking that could avoid, minimize, 

or mitigate adverse effects” on those historic properties, id. § 800.6(a).   

The FHWA served as the lead agency in preparing an assessment of effects to 

historic properties (AOE) from the “undertaking”—the OPC’s construction and 

related federal actions by NPS, FHWA, and USACE.  [61-13] at 7–8.  The AOE 

identified two historical properties that would be adversely affected by the OPC’s 

construction: (1) Jackson Park and Midway Plaisance; and (2) the CPBS Historic 

District.  Id. at 46–47, 62, 87–88.  The AOE described those adverse effects, as well 

as actions the various agencies and the City will take to avoid, minimize, and mitigate 

the impacts from the OPC and road closures.  Id. at 46–47, 62, 81–86.   
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f. The City’s Tree Removal in 2018 

Finally, this Court summarizes the facts relating to Plaintiffs’ anticipatory 

demolition claim under section 110(k) of NHPA.  Section 110(k) prohibits federal 

agencies from issuing a loan, permit, license, or other assistance to an applicant who, 

“with intent to avoid the requirements [of section 106 of NHPA], has intentionally 

significantly adversely affected a historic property to which the grant would relate, 

or having legal power to prevent it, has allowed the significant adverse effect to 

occur.”  54 U.S.C. § 306113.  An exception exists, however, if the agency “determines 

that circumstances justify granting the assistance despite the adverse effect created 

or permitted by the applicant.”  Id. 

 In August 2018, the Advisory Council on Historic Preservation (ACHP)3 

notified FHWA that it became aware that trees were being cleared in Jackson Park, 

which was then already undergoing section 106 review.  See [61-7]; see also [61-6].  

The FHWA then flagged this issue for the City, which subsequently provided a 

written explanation for its actions.  [61-8].  The City explained that, in August 2018, 

the Park District began site preparation (including removing trees and grading the 

surface) for the building of a new track and field in Jackson Park.  Id. at 2.  The City 

further explained that the Foundation had agreed to donate the funds for the track 

and placed no conditions on the donation related to approval of the OPC.  Id. at 3.  

The work, according to the City, lies entirely outside the area proposed for the OPC 

 
3 The ACHP is the federal agency charged with administering the NHPA.  See Nat’l Min. Ass’n v. 
Fowler, 324 F.3d 752, 755 (D.C. Cir. 2003). 
 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 19 of 49 PageID #:6954



20 
 

and outside the area where any proposed traffic improvements would be made; the 

work is intended to provide improved track and field and recreational opportunities 

in the Park, despite the eventual OPC construction.  Id.  The City also explained that 

it had consulted NPS prior to its work on the track and field and that it understood 

NPS agreed that the new track and field were not subject to federal review.  Id. at 4.  

Nevertheless, the City agreed to cease construction until the completion of section 

106 reviews.  Id. at 2.   

 In response to the City, the FHWA issued a letter in September 2018 stating 

that although construction of the track and field portion did not itself implicate 

federal review, it does factor into the section 106 and NEPA processes.  [61-9] at 4–5.  

Ultimately, however, the FHWA determined that section 110(k) did not apply to the 

City’s work with respect to the track and field facilities because the City did not take 

any actions with the intent to avoid the requirements under section 106.  Id. at 5. 

II. Legal Standard  

 A preliminary injunction constitutes “an extraordinary remedy” reserved for 

exceptional cases.  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008); LHO 

Chi. River, L.L.C. v. Rosemoor Suites, LLC, 988 F.3d 962, 968 (7th Cir. 2021).  A party 

seeking a preliminary injunction must establish it has a likelihood of success on the 

merits, that it has no adequate remedy at law, and that it will suffer irreparable harm 

if a preliminary injunction is denied.  Speech First, Inc. v. Killeen, 968 F.3d 628, 637 

(7th Cir. 2020), as amended on denial of reh’g and reh’g en banc (Sept. 4, 2020).   

  If the moving party meets these threshold requirements, this Court then 

“must weigh the harm the denial of the preliminary injunction would cause the 
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plaintiff against the harm to the defendant if the court were to grant it.”  Id.; see also 

Tully v. Okeson, 977 F.3d 608, 613 (7th Cir. 2020), cert. denied, No. 20-1244, 2021 WL 

2519129 (U.S. June 21, 2021).  To do so, this Court must also consider the public 

interest in granting or denying the injunction.  Speech First, 968 F.3d at 637.  This 

Court uses a “sliding scale approach” when weighing these considerations.  Cassell v. 

Snyders, 990 F.3d 539, 545 (7th Cir. 2021). 

III. Analysis  

Before considering the merits of the claims, this Court summarizes the 

appropriate standard of review of the federal agencies’ actions surrounding the OPC.  

Plaintiffs ask this Court to review the agencies’ actions under the Administrative 

Procedure Act (APA), which sets “forth the procedures by which federal agencies are 

accountable to the public and their actions subject to review by the courts.”  Dep’t of 

Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1905 (2020).  The APA 

directs a “reviewing court” to “hold unlawful and set aside agency action, findings, 

and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A).  Courts find an agency 

decision arbitrary and capricious if it “runs counter to the evidence before the agency, 

or is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise.”  Dep’t of Workforce Dev.-Div. of Vocational Rehab. v. U.S. Dep’t 

of Educ., 980 F.3d 558, 565–66 (7th Cir. 2020) (quoting Zero Zone, Inc. v. U.S. Dep’t 

of Energy, 832 F.3d 654, 668 (7th Cir. 2016)).  Judicial review under this standard is 

deferential, and “a court may not substitute its own policy judgment for that of the 

agency.”  Fed. Commc’ns Comm’n v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 
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(2021).  This Court’s task “simply ensures that the agency has acted within a zone of 

reasonableness” and “has reasonably considered the relevant issues and reasonably 

explained the decision.”  Id.  In reviewing an agency’s decision under the arbitrary 

and capricious standard, this Court looks at the “entire record,” and upholds the 

agency actions if it discerns a “rational basis for the agency’s choice” even it disagrees 

with the agency’s action.  Boucher v. U.S. Dep’t of Agric., 934 F.3d 530, 547 (7th Cir. 

2019) (quoting Israel v. U.S. Dep’t of Agric., 282 F.3d 521, 526 (7th Cir. 2002)). 

With these standards in mind, this Court turns next to determining whether 

Plaintiffs demonstrate a likelihood of success on the merits of their claims. 

A. NEPA Claim 

 This Court begins its analysis with Plaintiffs’ NEPA claim.  Plaintiffs raise two 

primary challenges under NEPA.  First, they argue that agencies acted arbitrarily 

and capriciously by issuing a FONSI at the conclusion of their EA and by not 

preparing a more detailed EIS.  [31] at 19–25.  Second, they contend that the agencies 

failed to consider alternative locations to Jackson Park for the OPC.  Id. at 25–32.  

This Court will consider those arguments in order below. 

1. Decision to Forego the EIS 

 Plaintiffs contend that the agencies improperly elected to forego an EIS, 

arguing that an EIS was mandated based upon any assessment of the evident 

environmental impacts and the relevant regulatory factors. 

a. Environmental Impacts 

First, Plaintiffs posit that “entire swaths” of the EA ignore and understate 

environmental impacts.  [31] at 20.  They complain that the EA acknowledges that 
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close to 1,000 mature trees must be cut to make way for the OPC and expansion of 

roadways, but “treats that massive transformation . . . as insignificant and fully 

mitigated” by the commitment to plant an equal number of saplings.  Id. at 20.  

Plaintiffs also take issue with the cutting of hundreds of trees on the eastern and 

western edges of Jackson Park due to the impact on air quality and migratory birds.  

Id.  These complaints, however, amount to nothing more than disagreements about 

substantive decisions that the various Defendants made to address the 

environmental impacts caused by the OPC.  NEPA “does not mandate particular 

results,” and so long as “adverse environmental effects of the proposed action are 

adequately identified and evaluated, the agency is not constrained by NEPA from 

deciding that other values outweigh the environmental costs.”  Mineta, 349 F.3d at 

953 (quotation omitted); accord Indian River County v. U.S. Dep’t of Transp., 945 F.3d 

515, 522 (D.C. Cir. 2019) (“NEPA is not a suitable vehicle for airing grievances about 

the substantive policies adopted by an agency, as NEPA was not intended to resolve 

fundamental policy disputes.”), cert. denied sub nom. Indian River County v. Dep’t of 

Transp., 141 S. Ct. 243 (2020).   

This Court thus does not evaluate whether the agencies made the “right” 

decisions, but rather whether in making those decisions they followed the NEPA 

procedures.  Habitat Educ. Ctr. v. U.S. Forest Serv., 593 F. Supp. 2d 1019, 1024 (E.D. 

Wis. 2009), aff’d sub nom. Habitat Educ. Ctr. v. U.S. Forest Serv., 609 F.3d 897 (7th 

Cir. 2010).  And the agencies indisputably did so here with respect to trees and the 

impacts of cutting down the trees to migratory birds.  The EA includes as Appendix 
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D a 75-page “Tree Technical Memorandum” which identifies and discusses the 

impacts from the anticipated removal of trees to accommodate the OPC.  [61-22] at 

164–239.  Among other things, the Tree Memo identifies the species, size, and health 

of each tree that will be removed, id. at 179–81, and extensively details strategies to 

mitigate the effects of tree removal, including replacing each tree (on a 1:1 ratio) with 

2.5-inch to 4-inch caliper trees that will complement the historic landscape of Jackson 

Park and that will serve functional purposes related to aesthetics, shade, sightlines, 

and access, id. at 183–86, see also id. at 42.   

The EA also extensively considers the environmental impacts of the OPC to 

migratory birds, acknowledging that the habitat for migratory birds will be 

temporarily impacted by the clearing of 789 trees from Jackson Park and that the 

City has committed to ban tree removal from March 1 to August 31 to protect the 

birds during breeding season.  Id. at 41–42, 84, 121–25.   

Further, the EA includes an air quality analysis detailed in Appendix E.  See 

id. at 42, 240–300.   

Based upon their assessments, the agencies concluded in the EA that its tree 

replacement plan would result in “long-term beneficial impacts to the overall tree 

population, tree species diversity, and anticipated tree canopy when the replanted 

trees reach maturity.”  Id. at 182.  Upon examination of the EA, this Court finds that 

the agencies satisfied NEPA’s requirements by analyzing the serious impacts from 

tree removal to the overall environment, air quality, and migratory birds.  This Court 

thus lacks a basis to disturb their substantive judgment that the tree replacement 
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project will result in a net benefit to Jackson Park.  See Boucher, 934 F.3d at 547 

(instructing courts to defer to agencies as long as they can discern a “rational basis 

for the agency’s choice”). 

b. Regulatory Factors 

Plaintiffs next complain that the agencies failed to adequately consider certain 

enumerated regulatory factors relevant to a finding of whether there exist 

“significant” environmental impacts from the project that would warrant an EIS.  [31] 

at 21.  Because the agencies failed to adequately consider these factors, Plaintiffs 

argue, the EA erroneously finds the non-existence of “significant” environmental 

impacts, and thus is not entitled to deference.  Id.   

Under the operative regulations, whether a project “significantly” affects the 

human environment such as to require the preparation of an EIS depends upon two 

elements:  context and intensity.  40 C.F.R. § 1508.27(a)–(b) (2019); see Mineta, 349 

F.3d at 953.  Plaintiffs emphasize the intensity element.  The regulations enumerate 

ten factors that “should be considered” in assessing the “intensity” element.  40 C.F.R. 

§ 1508.27(b) (2019).  Plaintiffs contend that the agencies insufficiently considered the 

following four factors:  (1) “unique characteristics of the geographic area such as 

proximity to historic or cultural resources, park lands, prime farmlands, wetlands, 

wild and scenic rivers, or ecologically critical areas”; (2) the “degree to which the 

effects on the quality of the human environment are likely to be highly controversial”; 

(3) the “degree to which the action may adversely affect districts, sites, highways, 

structures, or objects listed in or eligible for listing in the National Register of Historic 
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Places or may cause loss or destruction of significant scientific, cultural, or historical 

resources”; and (4) whether “the action is related to other actions with individually 

insignificant but cumulatively significant impacts.”  Id.; see [31] at 20–25.   

This Court will consider whether the agencies sufficiently addressed these 

regulatory factors relevant to “intensity,” bearing in mind that as long as “an agency 

considers the proper factors and makes a factual determination on whether the 

environmental impacts are significant or not, that decision implicates substantial 

agency expertise and is entitled to deference.”  Ind. Forest, 325 F.3d at 859; accord 

Del. Audubon Soc’y v. Salazar, 829 F. Supp. 2d 273, 284 (D. Del. 2011) (“Presence of 

enumerated intensity factors does not mandate a finding of significance; rather, the 

agency must establish only that it addressed and evaluated the factors.”) (citing 

Coliseum Square Ass’n, Inc. v. Jackson, 465 F.3d 215, 233–34 (5th Cir. 2006)). 

Unique Characteristics.  First, this Court finds no merit to Plaintiffs’ argument 

that the agencies failed to consider the unique characteristics of Jackson Park.  

Contra [31] at 21–22.  In fact, the EA places great emphasis and focus upon the 

unique geographic characteristics of Jackson Park.  For instance, the EA discusses in 

detail impacts: to water resources (Lake Michigan, the North and South Lagoons, a 

pond, and four wetlands), [61-22] at 42–43; archaeological resources, id. at 44; 

wildlife, id. at 40–42, and air quality, id. at 42.  The EA further details mitigating 

measures the agencies would take to protect Jackson Park’s unique characteristics, 

such as, for example, prohibiting tree removal through August 31 to protect certain 

bird species during their breeding season.  Id. at 41.  Plaintiffs may not agree with 

Case: 1:21-cv-02006 Document #: 94 Filed: 08/12/21 Page 26 of 49 PageID #:6961



27 
 

the agencies’ determination that the construction would not significantly impact the 

unique geographical characteristics of the area, but this Court cannot second-guess 

their substantive decisions de novo.  Ind. Forest, 325 F.3d at 859. 

Controversy.  Plaintiffs next contend that the agencies failed to consider “the 

degree to which the effects on the quality of the human environment are likely to be 

highly controversial.”  C.F.R. § 1508.27(b)(4) (2019); see [31] at 22.  This Court 

employs a two-step analysis to determine whether an agency adequately evaluated 

this factor:  first, the plaintiffs must initially demonstrate that “experts and state and 

federal agencies disagree about the effects of the [construction] on the human 

environment”; and second, assuming plaintiffs meet that initial burden, this Court 

then decides whether the record shows that “these concerns were addressed . . . in 

finding that the project would not significantly affect the environment.”  Ind. Forest, 

325 F.3d at 860 (quotation omitted). 

To meet the first of these two prongs—the existence of a disagreement—

Plaintiffs argue that a controversy exists about the construction’s size, nature, and 

impact, including the disruption of traffic patterns, the destruction of trees, the size 

of the OPC building and its placement on the Midway Plaisance, the destruction of 

“key features” of Jackson Park, and the decision to place the OPC in a public park 

designed by Frederick Law Olmsted.4  [31] at 22.  In support, Plaintiffs point to the 

declaration of Plaintiff W.J.T. Mitchell, a landscape historian and professor at the 

University of Chicago, whose declaration highlights some of these points of 

 
4 Frederick Law Olmsted, known as the father of American Landscape architecture, designed the site 
now known as Jackson Park. 
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disagreement with the City, namely his belief that there exists “a mistaken idea that 

nineteen plus acres confiscated by the OPC plan do not represent a large part of 

Jackson Park,” and that the planned closing of the east-bound lane of Midway 

Plaisance, which serves as an east/west artery connecting South Side neighborhoods 

with Jackson Park and Washington Park, will destroy both the effect of Midway 

Plaisance as a historical space and a crucial part of urban infrastructure, [31-1] at 

12, 13.   Yet the scope of this Court’s NEPA review “is limited to the administrative 

record that was before the agency at the time it made its decision.”  E. Band of 

Cherokee Indians v. U.S. Dep’t of the Interior, No. CV 20-757 (JEB), 2021 WL 

1518379, at *25 (D.D.C. Apr. 16, 2021) (quoting Rock Creek Pack Station, Inc. v. 

Blackwell, 344 F. Supp. 2d 192, 201 (D.D.C. 2004)).  Plaintiffs fail to demonstrate 

that Mitchell’s views were before the agencies at the time they prepared the EA, and 

accordingly, may not use that piece of evidence to demonstrate a disagreement. 

Regardless, even if Plaintiffs could demonstrate a genuine disagreement with 

the agencies about the impact to certain features of Jackson Park, that disagreement 

does not “render the defendants out of compliance under this [controversy] factor.”  

Mineta, 349 F.3d at 957.  Plaintiffs must also demonstrate the second step of the 

“controversy” inquiry—that their concerns were not addressed by the agencies in 

finding that the project would not significantly affect the environment.  Ind. Forest, 

325 F.3d at 860.  And Plaintiffs fall short on this second step too because the EA fully 

addresses these effects.  See [61-22] at 24–26, 32–38 (change in traffic patterns), 164–

239 (tree removal), 18–20 (size of the OPC building and relationship to Midway 
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Plaisance), 61–67 (historic properties).   In sum, because the record “is replete with 

scientific data addressing the concerns” which Plaintiffs raise, this Court cannot say 

(for the purposes of the instant motion) that the agencies acted arbitrarily and 

capriciously in finding no significant impact and not ordering an EIS.  Ind. Forest, 

325 F.3d at 861. 

Effects on historic sites, districts, or highways.  Plaintiffs next argue that the 

EA ignores impacts on three National Register historic resources—Jackson Park, the 

Midway Plaisance, and the Chicago Boulevards Historic District—as well as “other 

unique and irreplaceable features of Jackson Park.”  [31] at 22–23.  Far from ignoring 

these issues, however, the EA discusses these resources at length.  [61-22] at 61–67.  

Thus, again, the record undermines the notion that the agencies acted arbitrarily and 

capriciously in addressing this factor and in finding no significant impact.  See 

Mineta, 349 F.3d at 957 (“That conclusion was informed and reasoned, and thus 

cannot be second-guessed.”). 

Cumulative effects.  Plaintiffs also argue that the agencies improperly ignored 

a number of cumulative effects that will arise from the OPC’s construction.  [31] at 

23–25.  Not so.  The EA addresses all of the effects Plaintiffs claim have been ignored.  

For instance, Plaintiffs claim the construction involves not only the OPC building, 

but also the destruction of a road system and creation of a new roadway system that 

will narrow the park and expose Jackson Park to noise, fumes, dirt, and other types 

of pollution.  Id. at 24.  But the EA plainly considers the creation of a new roadway 

system and the effects stemming of this project.  [61-22] at 13, 20–26.  Plaintiffs also 
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claim that the EA includes only a cursory cumulative impact analysis with respect to 

the GLFER area in Jackson Park, [31] at 24, yet the EA devotes an entire section to 

analyzing the impacts of the OPC’s construction on GLFER, see [61-22] at 76–79.  

Finally, Plaintiffs complain that the EA “makes no reference” to a golf course that 

has been targeted for future destruction.  [31] at 24.  Contrary to this assertion, 

however, the EA discusses the golf courses within Jackson Park but notes that, at the 

time of the assessment, the rehabilitation of those golf courses was “not considered” 

because “final plans and design” for the courses had not yet been approved.  [61-22] 

at 44–45.  An agency does not act arbitrarily or capriciously by excluding from a 

cumulative impacts analysis “any project that cannot be meaningfully discussed at 

the time” the EA is issued.  Habitat Educ. Ctr., 673 F.3d at 527.  Thus, in sum, none 

of Plaintiffs’ objections to the EA’s cumulative impacts analysis square with the 

record. 

For these reasons, this Court cannot find that Plaintiffs are likely to succeed 

on the merits of their contention that the agencies acted arbitrarily and capriciously 

by foregoing an EIS. 

2. Inquiry Into Reasonable Alternatives  

Plaintiffs also argue that the agencies failed to “study, develop, and describe 

appropriate” alternatives, as required under NEPA.  [31] at 25–32.  This inquiry into 

reasonable alternatives remains operative even if, as is the case here, the agency 

finds no significant environmental impact.  Mineta, 349 F.3d at 960 (citing River Rd. 

All., Inc. v. Corps of Eng’rs of U.S. Army, 764 F.2d 445, 452 (7th Cir. 1985)); see 42 

U.S.C. § 4332(2)(C)(iii), (2)(E).  This Court’s review “is not of the agency’s substantive 
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judgment, but of the sufficiency of the agency’s consideration of the reasonable 

alternatives.”  Mineta, 349 F.3d at 960.  The regulations require that an agency 

always study a no-action alternative.  Habitat Educ. Ctr., 593 F. Supp. 2d at 1027 

n.13 (citing 40 C.F.R. § 1502.14(d) (2019)).   

The EA examined three alternatives: Alternative A, the statutorily required 

no-action alternative, where NPS does not approve the UPARR conversion, the OPC 

is not built, and no roads are closed; Alternative B, where NPS approves the UPARR 

conversion, the OPC is built, and roads are closed, but the FHWA does not approve 

funding for the transportation improvements; and Alternative C, where the NPS 

approves the UPARR conversion and the FHWA approves funding of the 

transportation improvements identified in Alternative 9B of the FHWA’s section 4(f) 

Evaluation.  [61-22] at 27–28.  After review, the agencies selected Alternative C 

because it best “meets the purposes and needs of both NPS and FHWA.”  Id. at 80.   

Plaintiffs fault the agencies’ review of alternatives in several ways. 

First, Plaintiffs devoted much of their briefing and oral argument to accusing 

the agencies of engaging in segmentation.  See [31] at 26; [80] at 14–24.  Segmentation 

refers to an improper practice by which an agency attempts to circumvent NEPA by 

dividing a federal action into smaller components to mask the overall impacts of the 

single action.  Mineta, 349 F.3d at 962; see also Louie v. Dickson, 964 F.3d 50, 56 (D.C. 

Cir. 2020).  The “classic example” of improper segmentation occurs where an agency 

builds small portions of a highway (and performs separate NEPA reviews of each 

portion) to avoid assessing the overall effects of the highway as a whole.  See Oak 
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Ridge Env’t Peace All. v. Perry, 412 F. Supp. 3d 786, 832 (E.D. Tenn. 2019), appeal 

dismissed, No. 19-6332, 2021 WL 2102583 (6th Cir. Jan. 14, 2021); see also, e.g., Del. 

Riverkeeper Network v. F.E.R.C., 753 F.3d 1304, 1318 (D.C. Cir. 2014) (concluding 

that an agency engaged in improper segmentation when it failed to consider the 

comprehensive effects of four related and connected pipeline projects).   

Invoking this doctrine, Plaintiffs complain that the agencies engaged in 

“segmentation” by limiting their NEPA review of “reasonable alternatives” to those 

presuming that the OPC is either built on Jackson Park (Alternatives B and C) or not 

(Alternative A), without also assessing whether alternatives sites outside of Jackson 

Park also exist.  See [31] at 26–28.  The agencies’ decision, so the argument goes, 

resulted in a flawed assessment of “reasonable alternatives” under NEPA because 

the agencies failed to evaluate allegedly superior substitute sites outside of Jackson 

Park as alternatives.  Id. at 28 (arguing that if “required reviews of possible 

alternatives had been properly performed, . . . at least one such site, located just to 

the west of Washington Park, would have been found to be not only prudent and 

feasible, but also superior to the Jackson Park site”); [80] at 22 (arguing that 

“Defendants carefully choreographed their narrowing of the scope of [their federal 

reviews], making it impossible to consider any site other than the one that was 

chosen”). 

Based on the record, Plaintiffs’ improper segmentation theory fails.  Improper 

segmentation occurs when an agency attempts to engage in piecemeal NEPA reviews 

“of projects that are ‘connected, contemporaneous, closely related, and 
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interdependent,’ when the entire project at issue is subject to federal review.”  Sierra 

Club v. U.S. Army Corps of Eng’rs, 803 F.3d 31, 50 (D.C. Cir. 2015) (emphasis added) 

(quoting Del. Riverkeeper, 753 F.3d at 1308).  The decision to locate the OPC in 

Jackson Park was not itself subject to federal review.   Rather, as discussed in PoP I 

and PoP II, and in the unrebutted declaration of the Foundation’s Robbin Cohen, the 

City—together with the Foundation—made the decision to locate the OPC in Jackson 

Park, and there exists no evidence that this decision required federal review or 

involvement.  Accordingly, there simply is no basis to conclude that the agencies 

engaged in improper segmentation when one of the alleged project “segments” does 

not actually fall under federal review.  

Even when considered outside the contours of the anti-segmentation doctrine, 

Plaintiffs’ argument that the agencies should have considered sites outside of Jackson 

Park as part of their “reasonable alternatives” analysis fails under NEPA.  NEPA 

does not “expand agency jurisdiction over land uses.”  Quechan Indian Tribe of Fort 

Yuma Indian Reservation v. U.S. Dep’t of Interior, No. CV 07-0677-PHX-JAT, 2007 

WL 1890267, at *8 (D. Ariz. June 29, 2007); see Scottsdale Mall v. State of Indiana, 

549 F.2d 484, 488 (7th Cir. 1977) (noting that NEPA “does not infringe on the right 

of a state to select a project to be financed solely out of its own funds”).  NEPA only 

requires that agencies explore “reasonable alternatives,” Envtl. Law & Policy Ctr. v. 

U.S. Nuclear Regulatory Comm’n, 470 F.3d 676, 685 (7th Cir. 2006), and agencies 

need not explore alternatives that “present unique problems, or are impractical or 

infeasible,” Latin Americans for Soc. & Econ. Dev. v. Adm’r of Fed. Highway Admin., 
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756 F.3d 447, 470 (6th Cir. 2014); see also Int’l Bhd. of Teamsters v. U.S. Dep’t of 

Transp., 724 F.3d 206, 217 (D.C. Cir. 2013) (noting, with respect to the plaintiffs’ 

proposals of alternatives under NEPA, that “the short and dispositive answer to the 

[plaintiffs’] argument is that the agency lacks authority to impose the alternatives 

proposed by the [plaintiffs] and those alternatives would go beyond the scope of the 

pilot program”); Nat. Res. Def. Council, Inc. v. F.A.A., 564 F.3d 549, 557 (2d Cir. 2009) 

(noting that NEPA does not require agencies to consider any alternatives that could 

only be implemented after changes in government policy or legislation) (citing Nat. 

Res. Def. Council, Inc. v. Callaway, 524 F.2d 79, 93 (2d Cir. 1975)).  Because the 

agencies have no authority to choose an alternative site to Jackson Park, or to force 

the City to build the OPC in Washington Park, they acted neither arbitrarily nor 

capriciously by confining their review of “reasonable alternatives” to those involving 

Jackson Park.      

Plaintiffs also rely upon Openlands v. United States Department of 

Transportation to support their argument that the agencies engaged in a flawed 

study of alternatives.  124 F. Supp. 3d 796 (N.D. Ill. 2015).  In Openlands, the district 

court considered the adequacy of an EIS studying the environmental impacts of a 

proposed interstate tollway project.  Id. at 804–05.  The court found that the agencies 

preparing the EIS acted arbitrarily and capriciously in considering alternatives 

under NEPA.  Id. at 806–08.  More specifically, the agencies included a “fatally 

flawed” no-action alternative that assumed that the project would be built already.  

Id. at 806.  Here, in contrast, the no-action alternative—Alternative A—assumes that 
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the OPC is not built and that the federal government takes no actions.  [61-22] at 27–

28.  Openlands therefore does not apply.   

Finally, Plaintiffs accuse the EA of “separat[ing] out the OPC and its 

construction from the remainder of the work needed to repair the damage wrought 

by” the construction, namely, the closure of certain roads, improvement of other 

roads, and relocation of a track and field within Jackson Park.  [31] at 26.  That clearly 

did not occur here.  Rather, as discussed in detail above, the entire EA concerns itself 

with the overall impacts of the OPC’s construction on the environment, roads, 

historical properties, and other resources.   

In sum, Plaintiffs have pointed to no errors in the agencies’ consideration of 

alternatives.  On the contrary, the agencies “followed required procedures, evaluated 

relevant factors and reached a reasoned decision.”  Envtl Law & Policy Ctr, 470 F.3d 

at 685.  Thus, this Court finds it unlikely that Plaintiffs will succeed on the merits of 

their claim that the agencies failed to adequately consider reasonable alternatives 

under NEPA.  

B. Section 4(f) Claim 

Plaintiffs also seek a preliminary injunction on their section 4(f) claim.  Section 

4(f) of the Transportation Act provides that the Secretary of Transportation may only 

approve a “transportation program or project” “requiring the use of publicly owned 

land of a public park, recreation area, or wildlife and waterfowl refuge of national, 

State, or local significance, or land of an historic site of national, State, or local 

significance” if “(1) there is no prudent and feasible alternative to using that land; 

and (2) the program or project includes all possible planning to minimize harm to the 
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park, recreation area, wildlife and waterfowl refuge, or historic site resulting from 

the use.”  49 U.S.C. § 303(c).   

As with their NEPA claim, Plaintiffs argue that the Secretary of 

Transportation failed to consider “feasible alternatives” to the road closures and the 

decision to place the OPC in Jackson Park.  [31] at 32–33.  This argument fares no 

better under section 4(f) than under NEPA.  To reiterate, the City made the decision 

to use Jackson Park as the site of the OPC.  Moreover, neither the OPC’s construction 

nor its operation requires federal funding or approval, and the OPC itself is not a 

transportation project.  Because § 4(f) applies only to transportation projects 

requiring federal approval, 49 U.S.C. § 303(c), the FHWA had no jurisdiction over the 

City’s decision to situate the OPC within Jackson Park and no authority to evaluate 

alternatives to the site itself; neither the FHWA nor this Court can compel the City 

to force the OPC to build its compound in Washington Park instead of Jackson Park. 

Accordingly, it was neither arbitrary nor capricious for the FHWA not to consider 

sites outside of Jackson Park in its “feasible alternatives” analysis. 

To be sure, the OPC project did still trigger section 4(f) review because the City 

requests federal funding for certain roadway, bike, and pedestrian improvements 

that it intends to make, and the improvements constitute a transportation project 

that requires the use of section 4(f) properties (i.e., Jackson Park, Midway Plaisance).  

See [61-35] at 11, 17; 49 U.S.C. § 303(c).  And the statute requires FHWA to confirm 

that “there is no prudent and feasible alternative to using that land,” and to then 
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ensure that the project includes all possible planning to minimize harm.  49 U.S.C. § 

303(c).   

The record confirms that the FHWA adequately performed these statutory 

duties.  As to the first of those duties to confirm that there exists no feasible and 

prudent alternative to using § 4(f) land, as stated in the § 4(f) report, because the 

project area “is surrounded by 4(f) properties,” only two avoidance alternatives exist:  

(1) the no-action alternative, which presumes that the OPC site is located in Jackson 

Park, that the City closes certain roadways within Jackson Park, and that no 

roadway improvements are completed in response to the closed roadways; and (2) so-

called “congestion management process strategies,” which involve ways to reduce 

congestion that do not involve major construction.  [61-35] at 51–57.  But, as the 

report concludes, neither avoidance alternative is feasible and prudent.  Id.  

Specifically, the report states that a traffic analysis revealed that the no-action 

alternative is not feasible and prudent because it does not provide sufficient 

pedestrian and bicyclist accommodations to improve access and circulation to Jackson 

Park.  [61-35] at 52.  And similarly, the report finds that the “congestion management 

process strategies” are not feasible and prudent because a traffic analysis shows that 

the strategies would have limited effectiveness in improving traffic operations.  Id. at 

55.   

Plaintiffs suggest that the FHWA failed to meet its second duty under the 

statute—to ensure that the roadway improvements project included all possible 

planning to minimize harm to the Park.  [31] at 33; see 49 U.S.C. § 303(c).  Plaintiffs 
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fail to specifically articulate how the agencies failed in this regard, and therefore 

waive this argument.  See M.G. Skinner & Assocs. Ins. Agency, Inc. v. Norman-

Spencer Agency, Inc., 845 F.3d 313, 321 (7th Cir. 2017) (“Perfunctory and undeveloped 

arguments are waived, as are arguments unsupported by legal authority.”).   

Regardless, the record confirms that the FHWA abundantly considered harm 

minimization.  The section 4(f) report includes a fulsome discussion and analysis of 

harm minimization, assessing nine alternative construction schemes to improve 

transportation capacity and minimize the use of section 4(f) resources.  [61-35] at 58–

82.   

In sum, Plaintiffs’ arguments that the agencies acted arbitrarily and 

capriciously in conducting their section 4(f) review lacks support in the record, and 

Plaintiffs have failed to demonstrate any likelihood that they could succeed on their 

section 4(f) claim. 

C. NHPA Section 106 Claim 

 Next, this Court considers Plaintiffs’ likelihood of success on their section 106 

claim under NHPA.  The NHPA comprises a “series of measures designed to 

encourage preservation of sites and structures of historic, architectural, or cultural 

significance.”  Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 108 n.1 

(1978); see Maudlin v. Fed. Emergency Mgmt. Agency, 138 F. Supp. 3d 994, 1000 (S.D. 

Ind. 2015) (“The NHPA reflects Congress’s longstanding interest in historic 

preservation.”).  Section 106 of the NHPA provides: 

The head of any Federal agency having direct or indirect jurisdiction 
over a proposed Federal or federally assisted undertaking in any State 
and the head of any Federal department or independent agency having 
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authority to license any undertaking, prior to the approval of the 
expenditure of any Federal funds on the undertaking or prior to the 
issuance of any license, shall take into account the effect of the 
undertaking on any historic property.  

 
54 U.S.C. § 306108.  Under NHPA, a federal agency must make a reasonable and 

good faith effort to identify historic properties, 36 C.F.R. § 800.4; assess the adverse 

effects of the undertaking on any eligible historic properties, id. § 800.5(a); and, with 

the input of consulting parties, “develop and evaluate alternatives or modifications to 

the undertaking that could avoid, minimize, or mitigate adverse effects” on those 

historic properties, id. § 800.6(a).   

In moving for a preliminary injunction on their NHPA claim, Plaintiffs again 

assert that the FHWA precluded such review by engaging in “segmentation”—that 

is, by failing to include the OPC project itself in its review, and instead focusing upon 

only the effects to Jackson Park adjacent to the project.  [31] at 34.  This argument is 

baseless.  As discussed, the OPC itself is not a federal project, and thus the doctrine 

of segmentation is simply not applicable in this context.  Moreover, Plaintiffs’ 

contention that the FHWA focused only upon effects adjacent the project, as opposed 

to effects caused by the project itself, is unsupported.  After FHWA determined that 

the historical properties that would be adversely affected by the OPC’s construction 

included Jackson Park, Midway Plaisance, and the CPBS Historic District, [61-13] at 

45–63, it then analyzed in great detail the effects the OPC’s construction and 

placement in Jackson Park would have on historic properties, including the 

destruction of roadways, id. at 55, and removal and replacement of certain parts of 

the historical landscape (such as the Perennial Garden/Women’s Garden) to 
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accommodate the OPC, id. at 56–60.  Defendants have thus unquestionably 

addressed the adverse effects created by the OPC project itself. 

Ostensibly, Plaintiffs also argue that the law required Defendants to consider 

alternatives to Jackson Park itself as part of their duties to evaluate avoidance, 

minimization, and mitigation measures.  See [31] at 34 (arguing that “mitigation 

measures were the only game in town – not avoidance or minimization – assuming 

the destruction of Jackson Park was a done deal”).   That argument again is based 

upon the false notion that the agencies were involved in the decision to locate the 

OPC in Jackson Park.  As explained above already, the City (and others), not federal 

agencies, made the decision to locate the OPC in Jackson Park.  And neither NHPA 

nor the regulations imposed upon the agencies a “duty to consider alternative sites 

for construction”; rather, the regulations’ “references to alternatives are . . . more 

sensibly interpreted as applying only to changes in the existing proposal that could 

make it more compatible with its surrounding environment.”  Wicker Park Historic 

Dist. Pres. Fund v. Pierce, 565 F. Supp. 1066, 1075–76 (N.D. Ill. 1982) (emphasis in 

original).  Indeed, the City’s decision to locate the OPC in Jackson Park constrained 

the agencies’ evaluation of alternatives and modifications under NHPA, as it did 

under NEPA.   

Plaintiffs’ claim also fails to the extent that they believe section 106 compels a 

certain result.  It does not.  Section 106 is merely a procedural statute requiring a 

federal agency to take certain steps prior to beginning a project.  Narragansett Indian 

Tribe ex rel. Narragansett Indian Tribal Historic Pres. Office v. Nason, No. CV 20-576 
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(RC), 2020 WL 4201633, at *2 (D.D.C. July 22, 2020) (citing See Nat’l Mining Ass’n v. 

Fowler, 324 F.3d 752, 755 (D.C. Cir. 2003)); see also see also Dine Citizens Against 

Ruining Our Env’t v. Bernhardt, 923 F.3d 831, 846 (10th Cir. 2019) (emphasizing that 

the section 106 process “does not demand a particular result”), reh’g denied (June 24, 

2019); Te-Moak Tribe of W. Shoshone of Nev. v. U.S. Dep’t of the Interior, 608 F.3d 

592, 610 (9th Cir. 2010) (describing the NHPA as a “procedural statute requiring 

government agencies to ‘stop, look, and listen’ before proceeding with agency action”); 

Waterford Citizens’ Ass’n v. Reilly, 970 F.2d 1287, 1291 (4th Cir. 1992) (observing that 

“Congress did not intend this provision to impose general obligations on federal 

agencies to affirmatively protect preservation interests”).  Accordingly, this Court 

does not second-guess the agencies’ substantive decisions based upon its own de novo 

review; instead, this Court confines its review to the very narrow question of whether 

the agencies followed through with their mandate to meaningfully evaluate ways to 

avoid, mitigate, and minimize adverse effects to historic properties.  36 C.F.R. § 

800.6(a).  The agencies indisputably did, as evidenced by the AOE’s discussion of the 

actions the various agencies and the City will take to avoid, minimize, and mitigate 

the impacts from the OPC and road closures.  [61-13] at 46–47, 62, 81–86.  

Accordingly, this Court finds Plaintiffs have failed to demonstrate any likelihood of 

success on their § 106 claim.     

D. UPARR Claim 

 Next, this Court considers the likelihood of success on the merits of Plaintiffs’ 

UPARR claim.  The UPARR Act focuses upon providing recreational opportunities in 

economically distressed urban communities.  See 54 U.S.C. §§ 200501–200511; 36 
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C.F.R. § 72.72(a) (“The UPARR program has made funds available for the renovation 

and rehabilitation of numerous urban parks and recreation facilities.”).  Under the 

applicable regulations, “all recipients of funds for renovation and rehabilitation 

projects are obligated . . . to continually maintain the site or facility for public 

recreation use.”  36 C.F.R. § 72.72(a). 

 UPARR authorizes NPS to convert property assisted under UPARR to non-

public recreation uses.  The statute provides that:  

The Secretary shall approve such a conversion only if the Secretary finds 
it to be in accord with the then-current local park and recreation 
recovery action program and only on such conditions as the Secretary 
considers necessary to ensure the provision of adequate recreation 
properties and opportunities of reasonably equivalent location and 
usefulness. 

 
54 U.S.C. § 200507.  The regulations further provide that “NPS will only consider 

conversion requests” if certain “prerequisites have been met.”  36 C.F.R. § 72.72(b).  

One such prerequisite stipulates that the conversion proposal “assures the provision 

of adequate recreation properties and opportunities of reasonably equivalent 

usefulness and location.”  Id. § 72.72(b)(3).  Another requires that “All practical 

alternatives to the proposed conversion have been evaluated.”  Id. § 72.72(b)(1).   

 Plaintiffs’ sole argument on this claim posits that NPS failed to evaluate other 

practical alternatives and focused solely upon the eastern end of the Midway 

Plaisance as the replacement recreation site for the conversion.  [31] at 35–36.  This 

argument fails for two reasons.  First, the regulations do not require the NPS itself 

to consider alternatives to the replacement recreation sites.  Instead, the regulations 

state that NPS “will only consider conversion requests” if the applicant (here, the 
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City) has demonstrated that “All practical alternatives to the proposed conversion 

have been evaluated.”   36 C.F.R. § 72.72(b) (emphasis added).   The proposed 

conversion is the conversion of Park land to accommodate the OPC.  And NPS did 

consider whether the City evaluated practical alternatives to this proposed 

conversion.  In the NPS’ final UPARR Stewardship Review, NPS evaluated the City’s 

considerations of alternatives to the conversion and concluded that it appropriately 

ruled out alternatives to the actual converting actions.  [61-47] at 3.  More specifically, 

NPS noted that the proposed conversions “were necessary to avoid serious traffic 

impacts,” and thus, as corroborated by FHWA’s section 4(f) analysis, no practical 

alternatives exist as to the conversion of strips of parkland along certain roadways.  

Id.  Similarly, NPS explained that it found that the City’s UPARR conversion 

proposal appropriately evaluated other alternatives against the backdrop of its 

objectives—locating the OPC in a community where the former President worked and 

lived, for example—and ultimately concluded that no practical alternatives to the 

conversion existed.  Id.  In short, NPS did what the regulations required by ensuring 

that the City demonstrated that it considered all practical alternatives to the 

conversion.  36 C.F.R. § 72.72(b).  

 Second, to the extent Plaintiffs suggest that Defendants failed to fully consider 

replacement recreational sites, that assertion similarly lacks any basis in fact or law.  

While the regulations require that NPS consider conversion requests only if the 

proposal “assures the provision of adequate recreation properties and opportunities 

of reasonably equivalent usefulness and location,” 36 C.F.R. § 72.72(b)(3), the record 
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demonstrates that the City’s proposal meets this prerequisite.  The City considered 

seven potential replacement sites, including the eastern end of the Midway Plaisance 

(which it ultimately chose), Harold Washington Park, and five other vacant sites 

located between 57th and 71st streets in Chicago.  [61-10] at 41–43.  The City ruled 

out Harold Washington Park and the vacant lots because none of them are: (1) close 

to the conversion area in Jackson Park; (2) designed by Olmsted, the designer of 

Jackson Park; or (3) listed on the National Register of Historic Places.  Id. at 42.  Four 

of the vacant sites, the City noted, also are not wholly owned by the City, and 

therefore using them would have required the City to acquire those unowned 

portions.  Id.  The eastern end of the Midway Plaisance, on the other hand, checked 

more of the City’s boxes because it sits directly across the street from the OPC 

conversion area, is well suited for diverse forms of recreation like the areas to be 

converted, and is designed by Olmsted.  Id.  NPS considered this information from 

the City in approving its conversion request, finding that the City demonstrated the 

replacement area would provide adequate recreation properties and opportunities of 

reasonably equivalent usefulness and location.  See [61-47] at 3–4.  Contrary to 

Plaintiffs’ argument, the NPS had no further duties under UPARR to examine any 

alternative properties or to itself consider alternatives to conversion. Thus, Plaintiffs 

are unlikely to succeed on the merits of their UPARR claim. 

E. USACE Permits 

 This Court next considers Plaintiffs’ claims implicating the USACE.  The RHA 

makes it unlawful to “alter, deface, destroy, move, injure . . . or . . . impair the 

usefulness of any . . . work built by the United States . . . for the preservation and 
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improvement of any of its navigable waters, but also authorizes the USACE to “grant 

permission for the alteration or permanent occupation or use of” a public work “when 

in the judgment of the Secretary such occupation or use will not be injurious to the 

public interest and will not impair the usefulness of such work.”  33 U.S.C. § 408.  

The CWA authorizes the USACE to issue permits for the “discharge of dredged or fill 

material into the navigable waters at specified disposal sites.”  33 U.S.C. § 1344(a).  

Plaintiffs advance two arguments for why they believe USACE acted arbitrarily and 

capriciously when granting permits under the RHA and CWA, but neither has merit. 

 First, Plaintiffs argue that they are likely to succeed in having the USACE-

issued permits voided “given the possibility of prudent and feasible alternatives” that 

would eliminate the need for the permits at all.  [31] at 37.  This argument fails for 

the same reasons it did under NEPA, NHPA, and UPARR:  USACE simply had no 

control over the initial decision to place the OPC in Jackson Park and no jurisdiction 

to compel the City to pick a different site chosen by federal authorities. 

 Second, Plaintiffs complain that the RHA permit allows the GLFER to be 

modified despite it being an “interconnected system that cannot be pulled apart and 

relocated.”  Id. at 38–39.  Despite their dismay about the fact that GLFER will be 

altered, however, Plaintiffs do not address any statutory criteria governing the 

USACE’s issuance of a section 408 permit; nor do they explain why they believe the 

USACE’s actions were arbitrary or capricious.   

Regardless, this Court cannot find that USACE acted arbitrarily or 

capriciously based upon the record.  After reviewing the section 408 permit and 
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preparing an Environmental Assessment, USACE found that the Park District’s 

proposal qualified for a section 408 permit because it would “not adversely impact the 

usefulness of the USACE project,” and that to the contrary, the “design of the 

proposed alteration will improve usefulness of the GLFER project by increasing the 

restored natural areas acreage.”  [61-45] at 4.  This fulfills USACE’s statutory duty 

to grant a permit because, in its judgment, the proposed project “will not be injurious 

to the public interest and will not impair the usefulness of such work.”  33 U.S.C. § 

408.   

For these reasons, this Court finds that Plaintiffs are unlikely to succeed on 

the merits of their RHA and CWA claims. 

F. Anticipatory Demolition 

 Finally, Plaintiffs move for a preliminary injunction on their “anticipatory 

demolition” claim.  Section 110(k) of the NHPA prohibits federal agencies from 

issuing a loan, permit, license, or other assistance to an applicant who, “with intent 

to avoid the requirements [of section 106 of NHPA], has intentionally significantly 

adversely affected a historic property to which the grant would relate, or having legal 

power to prevent it, has allowed the significant adverse effect to occur.”  54 U.S.C. § 

306113.   

 Invoking this provision, Plaintiffs argue that the City and Park District 

intentionally removed trees and demolished an athletic field to accommodate the 

OPC, and that this action amounts to a violation of section 110(k) precluding FHWA 

and USACE from granting their respective funding and permits.  [31] at 39.  In 

making this argument, Plaintiffs assume the fact that the City removed the trees 
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makes it automatically liable for anticipatory demolition under § 110(k) such that the 

agencies erred by granting funding and permits.  [31] at 41 (arguing that the “acts 

taken by the City, Park District and Foundation, both in regards to the destruction 

of the trees and in regards to the development of OPC, involve adverse effects that 

constitute anticipatory demolition in violation of Section 110(k)”).  But as with many 

of their other claims, Plaintiffs fail to focus correctly on the appropriate statutory 

inquiry—in this case, whether a federal agency has found that the City, “with intent 

to avoid the requirements” under NHPA, has “significantly adversely affected a 

historic property.”  54 U.S.C. § 306113 (emphasis added).   

In this case, the FHWA accepted the City’s explanation that it believed the 

construction work on the track and field did not implicate federal review, thus 

concluding that the City did not undertake that work with the intent to avoid NHPA 

review under section 106.  [61-9] at 4–5.  The FHWA acted neither arbitrarily nor 

capriciously in reaching this conclusion.  The City explained the reasons it began the 

track and field work while section 106 review remained pending, including that the 

work lies entirely outside the area affected by the OPC, that the track and field would 

provide recreational opportunities to counter those lost due to the OPC’s construction, 

and that it had consulted with NPS, which indicated the track and field itself was not 

subject to federal review.  See [61-8].  This record supports the conclusion that the 

City engaged in this early construction not with the intent to avoid section 106 review, 

but because it genuinely believed the construction did not implicate federal review.  

Plaintiffs argue that FHWA engaged in a “blanket acceptance of the City’s 
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explanation that it did not intend to circumvent the Section 106 review process,” [80] 

at 27, suggesting a naivete; yet they offer nothing to undermine the City’s 

explanation.  Therefore, this Court cannot say that FHWA acted arbitrary and 

capriciously in accepting the City’s reasonable explanation of its actions and 

subsequently concluding that the City did not engage in an anticipatory demolition.  

This Court accordingly finds it unlikely that Plaintiffs will succeed on their 

anticipatory demolition claim.   

G. Plaintiffs Fail to Meet a Threshold Preliminary Injunction 
Element 

To obtain a preliminary injunction, Plaintiffs must establish some likelihood 

of success on the merits, that they lack an adequate remedy at law, and that without 

an injunction they will suffer irreparable harm.  GEFT Outdoors, LLC v. City of 

Westfield, 922 F.3d 357, 364 (7th Cir. 2019), cert. denied sub nom. GEFT Outdoor 

L.L.C. v. City of Westfield, 140 S. Ct. 268 (2019).  This Court must deny the injunction 

if they fail to meet any of these threshold elements.  Id. (citing Girl Scouts of Manitou 

Council, Inc. v. Girl Scouts of U.S. of Am., Inc., 549 F.3d 1079, 1086 (7th Cir. 2008)).  

Plaintiffs have failed to demonstrate that any of their federal claims are likely to 

succeed, and thus, this Court denies their motion for preliminary injunction for 

failure to meet this threshold element.  In light of this finding, this Court need not 

address the other requisite elements.   
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IV. Conclusion  

For the reasons stated above, this Court denied Plaintiffs’ motion for 

preliminary injunction [30] by prior minute order [83].  

Dated: August 12, 2021    
  

Entered: 
 
 
 
       _________________________________ 
       John Robert Blakey 
       United States District Judge 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.3.3

Eastern Division

Protect Our Parks Inc, et al.
Plaintiff,

v. Case No.: 1:21−cv−02006
Honorable John Robert Blakey

Pete Buttigieg, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, August 12, 2021:

            MINUTE entry before the Honorable John Robert Blakey: On 8/5/21, this Court
issued an order denying Plaintiffs' motion for preliminary injunction which sought to
enjoin the groundbreaking of the Obama Presidential Center. [83]. Since then, Plaintiffs
have filed a notice of appeal of this order with the Seventh Circuit [84], and have moved
pursuant to Federal Rule of Civil Procedure 62(d) to stay enforcement of this Court's order
denying their preliminary injunction and for an order enjoining the proposed
groundbreaking of the OPC pending their appeal [85]. Rule 62(d) provides that while "an
appeal is pending from an interlocutory order... that grants, continues, modifies, refuses,
dissolves, or refuses to dissolve or modify an injunction, the court may suspend, modify,
restore, or grant an injunction on terms for bond or other terms that secure the opposing
party's rights." The standard for granting a stay of this Court's order denying Plaintiffs'
preliminary injunction "mirrors that for granting a preliminary injunction"; that is,
Plaintiffs must demonstrate their likelihood of success on the merits, the irreparable harm
that will result to each side if this Court grants or denies a stay in error, and that the public
interests favor them. In re A & F Enters., Inc. II, 742 F.3d 763, 766 (7th Cir. 2014). And
because their arguments "have already been evaluated on the success scale," Plaintiffs
"must make a stronger threshold showing of likelihood of success" to meet their burden
for a stay; this burden requires Plaintiffs to demonstrate that this court committed
reversible error. In re Forty−Eight Insulations, Inc., 115 F.3d 1294, 1301 (7th Cir. 1997).
Plaintiffs fall well short of demonstrating their entitlement to a stay and an injunction
under Rule 62(d) because they simply rehash the same arguments they initially made in
moving for preliminary injunctive relief. See [85] at 5 (arguing that "Plaintiffs believe that
they are likely to succeed in establishing that the Defendants... violated NEPA (42 U.S.C.
§§ 4321−4347), Section 4(f) of the Transportation Act, and the National Historic
Preservation Act in the ways set forth in their motion for preliminary injunction and in
their reply"). Because this Court has already considered and rejected Plaintiffs' arguments
in finding that they failed to meet the standard for injunctive relief, it necessarily also
concludes that Plaintiffs have failed to demonstrate their entitlement to a stay of this
Court's order, particularly because Plaintiffs advance no new arguments that could
demonstrate that this Court committed reversible error. Accordingly, this Court denies
Plaintiffs' motion to stay and for an injunction pending their appeal [85]. Mailed
notice(gel, )
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ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 
    

Everett McKinley Dirksen 
United States Courthouse 

Room 2722 - 219 S. Dearborn Street 
Chicago, Illinois 60604 

 

Office of the Clerk 
Phone: (312) 435-5850 

www.ca7.uscourts.gov  

  
ORDER 

August 13, 2021 
 

Before  
MICHAEL S. KANNE, Circuit Judge 
DIANE P. WOOD, Circuit Judge 
DAVID F. HAMILTON, Circuit Judge 

 

No. 21-2449  

PROTECT OUR PARKS, INC., et al., 
                     Plaintiffs - Appellants 
 
v. 
 
PETE BUTTIGIEG, Secretary of the U.S. Department of 
Transportation, et al., 
                     Defendants - Appellees  

Originating Case Information:  
District Court No: 1:21-cv-02006 
Northern District of Illinois, Eastern Division 
District Judge John Robert Blakey 
 
 The following are before the court: 
 
 1. PLAINTIFFS-APPELLANTS’ EMERGENCY MOTION FOR STAY PENDING 

APPEAL OF DENIAL OF PRELIMINARY INJUNCTION, AND TO EXPEDITE 
THE APPEAL, filed on August 10, 2021, by counsel for the appellants. 

 
 2. SUPPLEMENTAL DECLARATION OF MICHAEL RACHLIS IN SUPPORT 

OF PLAINTIFFS-APPELLANTS’ MOTION TO STAY PENDING APPEAL, 
filed on August 12, 2021, by counsel for the appellants. 

 
 3. MOTION BY THE CIVIC COMMITTEE OF THE COMMERCIAL CLUB OF 

CHICAGO, THE CHICAGO URBAN LEAGUE, AND THE CHICAGO 
COMMUNITY TRUST FOR LEAVE TO FILE AMICI CURIAE BRIEF IN 
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OPPOSITION TO PLAINTIFFS-APPELLANTS’ EMERGENCY MOTION FOR 
A STAY PENDING APPEAL OF DENIAL OF PRELIMINARY INJUNCTION, 
AND TO EXPEDITE THE APPEAL, filed on August 13, 2021, by counsel for the 
amici curiae the Civic Committee of the Commercial Club of Chicago, the 
Chicago Urban League, and the Chicago Community Trust. 

 
 4. SUPPLEMENTAL DECLARATION OF MICHAEL RACHLIS IN SUPPORT 

OF PLAINTIFFS-APPELLANTS’ MOTION TO STAY PENDING APPEAL, 
filed on August 13, 2021, by counsel for the appellants. 

 
 5. MOTION OF THE UNIVERSITY OF CHICAGO FOR LEAVE TO FILE 

AMICUS CURIAE BRIEF IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
A STAY PENDING APPEAL OF DENIAL OF MOTION FOR PRELIMINARY 
INJUNCTION, filed on August 13, 2021, by counsel for the amicus curiae the 
University of Chicago. 

 
 6. FEDERAL DEFENDANTS-APPELLEES’ OPPOSITION TO EMERGENCY 

MOTION FOR INJUNCTION PENDING APPEAL AND TO EXPEDITE THE 
APPEAL, filed on August 13, 2021, by counsel for the federal appellees. 

 
 7. BRIEF OF CHICAGOLAND MUSEUMS AS AMICI CURIAE IN SUPPORT 

OF DEFENDANTS-APPELLEES AND AFFIRMANCE AND IN OPPOSITION 
TO PLAINTIFFS-APPELLANTS’ EMERGENCY MOTION FOR A STAY 
PENDING APPEAL OF DENIAL OF PRELIMINARY INJUNCTION AND IN 
OPPOSITION TO PLAINTIFFS’ APPEAL OF DENIAL OF ORDER FOR 
PRELIMINARY INJUNCTION, filed on August 13, 2021, by counsel for the 
amici curiae Chicagoland Museums. 

 
 8. RESPONSE OF CITY OF CHICAGO, CHICAGO PARK DISTRICT, AND 

THE BARACK OBAMA FOUNDATION IN OPPOSITON TO EMERGENCY 
MOTION FOR A STAY PENDING APPEAL, filed on August 13, 2021, by 
counsel for the City of Chicago, Chicago Park District and The Barack Obama 
Foundation. 

 
 9. BRIEF OF COMMUNITY REPRESENTATIVES AS AMICI CURIAE IN 

SUPPORT OF DEFENDANTS-APPELLEES AND IN OPPOSITION TO 
PLAINTIFFS-APPELLANTS’ EMERGENCY MOTION FOR A STAY 
PENDING APPEAL OF DENIAL OF PRELIMINARY INJUNCTION, filed on 
August 13, 2021, by counsel for the amici curiae community representatives. 

 
 10. MOTION FOR LEAVE TO FILE INSTANTER AMENDED RESPONSE OF 

CITY OF CHICAGO, CHICAGO PARK DISTRICT, AND THE BARACK 
OBAMA FOUNDATION IN OPPOSITION TO EMERGENCY MOTION FOR 
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STAY PENDING APPEAL, filed on August 13, 2021, by counsel for the City of 
Chicago, Chicago Park District and The Barack Obama Foundation. 

 
 IT IS ORDERED that the submitted briefs of amici curiae are construed as motions for 
leave to file responses as amicus curiae to the motion for an injunction pending appeal. The 
motion to file an amended response and motions to file responses as amici curiae are 
GRANTED to the extent that the court considered the amended response and submissions of 
amici curiae.  
 
 IT IS FURTHER ORDERED that the motion for an injunction pending appeal is 
DENIED. The court will issue an explanation for its decision and a briefing schedule in a later 
order. 

 

 

 

form name: c7_Order_3J     (form ID: 177)  
 

Case: 21-2449      Document: 34            Filed: 08/13/2021      Pages: 3


	Emergency Application for Writ of Injunction, Relief Requested by Monday, August 16, 2021
	QUESTIONS PRESENTED
	PARTIES TO THE PROCEEDING
	CORPORATE DISCLOSURE STATEMENT
	RELATED PROCEEDINGS BELOW
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	TO THE HONORABLE AMY CONEY BARRETT, ASSOCIATE JUSTICE OF THE SUPREME COURT AND CIRCUIT JUSTICE FOR THE SEVENTH CIRCUIT:
	JURISDICTION
	STATEMENT OF THE CASE
	REASONS FOR GRANTING THE APPLICATION
	I. The Circumstances Presented Are Critical and Exigent
	A. Irreparable Harm and Severe Negative Impact to Land, Historical Characteristics of Jackson Park, and Wildlife
	1. Trees
	2. Migratory Birds

	B. Irreparable Harm to the Use and Enjoyment of the Public
	1. Road Construction and Traffic Patterns


	II. The Legal Rights at Issue Are Indisputably Clear Due to Respondents’ Substantive and Procedural Violations of Section 4(f), Section 106, and NEPA
	A. Respondents’ Segmentation of the OPC Project Was Improper
	B. Respondents Should Have Conducted an EIS 

	III. Injunctive Relief Is Necessary or Appropriate in Aid of the Court’s Jurisdiction

	CONCLUSION 
	APPENDIX A
	APPENDIX B
	APPENDIX C
	APPENDIX D




