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(I) 

QUESTION PRESENTED 

Whether the “remedy by motion” under 28 U.S.C. 
2255 is “inadequate or ineffective to test the legality” 
of a federal prisoner’s detention—and thus the pris-
oner may file a habeas corpus petition instead—if a 
statutory claim would have failed at the time of the 
prisoner’s first Section 2255 motion but would now 
prevail under an intervening decision of this Court. 
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(1) 

STATEMENT OF INTEREST 

By order dated June 28, 2022, this Court invited 
Morgan L. Ratner to brief and argue this case as 
amicus curiae in support of the judgment below.1 

RELEVANT STATUTORY PROVISIONS  

Relevant statutory provisions are reproduced in 
the appendix to this brief. 

INTRODUCTION 

In the 1940s, the federal judiciary had a problem.  
Because Congress had expanded the common-law writ 
of habeas corpus, the volume of habeas petitions was 
multiplying.  And because a habeas petition must be 
filed in the place of confinement, the five districts that 
housed large federal prisons were overrun with fil-
ings.  To solve that problem, the Judicial Conference 
of the United States proposed legislation, which Con-
gress enacted in substantial part as 28 U.S.C. 2255.  
Section 2255 created a new procedure for postconvic-
tion review, under which a federal prisoner must file a 
2255 motion in the sentencing court rather than a ha-
beas petition in the district of confinement. 

The new Section 2255 procedure largely mirrored 
existing habeas practice, but it shifted claims to the 
sentencing court and authorized challenges only to an 
inmate’s conviction or sentence.  Because those dif-
ferences occasionally might matter, Congress added a 

 
1  No counsel for any party authored this brief in whole or in 

part, and no entity or person aside from amicus curiae and her law 
firm made a monetary contribution toward its preparation or sub-
mission. 
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“saving clause” to Section 2255.  That clause provides 
that a federal inmate may file a habeas petition rather 
than a 2255 motion if “the remedy by motion is inade-
quate or ineffective to test the legality of his deten-
tion.”  28 U.S.C. 2255(e).  For the next 50 years, 
courts applied the saving clause sparingly to address 
circumstances in which the sentencing-court forum 
posed a practical problem—for example, because 
transporting the prisoner was too difficult, or because 
a territorial court had dissolved. 

Things began to change after Congress passed the 
Antiterrorism and Effective Death Penalty Act of 
1996 (AEDPA), Pub. L. No. 104-132, § 105, 110 Stat. 
1220.  AEDPA imposed a host of new restrictions on 
state prisoners’ habeas petitions and federal prison-
ers’ 2255 motions, in an effort to enhance the finality 
of convictions.  Among those new restrictions was 
Section 2255(h).  Section 2255(h) prohibits second or 
successive 2255 motions unless they involve (1) newly 
discovered evidence that clearly establishes the pris-
oner’s factual innocence, or (2) a new rule of constitu-
tional law that this Court has made retroactive to cas-
es on collateral review.  Section 2255(h) does not in-
clude an exception for new statutory-interpretation 
decisions. 

In AEDPA’s wake, some litigants and courts 
breathed new life into Section 2255(e)’s saving clause.  
Instead of using it as a backstop for difficulties in 
reaching the sentencing court, they used it as a mech-
anism for circumventing AEDPA’s procedural re-
strictions that they viewed as too onerous.  In particu-
lar, because Section 2255(h) does not authorize second 
or successive motions based on intervening statutory-
interpretation decisions, some courts concluded that 
they could route such claims through the saving 
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clause.  They could thus escape the constraints of Sec-
tion 2255(h) by converting those otherwise-forbidden 
second motions into habeas petitions. 

That use of the saving clause was misguided from 
the start.  It renders Congress’s AEDPA amend-
ments self-defeating because, when Section 2255’s in-
ternal gatekeeping limits bar a prisoner’s claim, the 
2255 remedy becomes “inadequate” and the claim 
shifts to a habeas court instead.  It nullifies Section 
2255(h), which sets out the two—and only two—
circumstances in which a federal prisoner may seek 
collateral relief for a second time.  It creates inexpli-
cable anomalies, such as sending initial statutory 
claims and all constitutional claims to the sentencing 
court, while sending second or successive statutory 
claims to a habeas court.  And it has resulted in dec-
ades of uncertainty, as courts of appeals and the gov-
ernment have struggled to articulate the limits of 
their various atextual saving-clause theories. 

In 2011, the Tenth Circuit broke from the pack, fol-
lowed by the Eleventh Circuit in 2017 and the Eighth 
Circuit in the decision below.  Those courts have 
properly returned to the text of Section 2255, and this 
Court should do the same.  It should abandon the 25-
year project to “fix” AEDPA’s amendments and miti-
gate any harsh results that they may generate.  In-
stead, the Court should leave it to Congress whether 
to expand the availability of second or successive mo-
tions under Section 2255(h). 

STATEMENT 

A. Legal Framework 
1. In 1867, Congress expanded federal courts’ ha-

beas corpus jurisdiction, causing “a great increase” in 
habeas petitions.  United States v. Hayman, 342 U.S. 
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205, 212 (1952); see 14 Stat. 385.  This Court’s deci-
sions in the early 1900s further “enlarged the scope of 
the inquiry in habeas corpus proceedings.”  Report of 
the Habeas Corpus Committee of the Judicial Confer-
ence (June 7, 1943); see Edwards v. Vannoy, 141 S. Ct. 
1547, 1568 (2021) (Gorsuch, J., concurring).  As a re-
sult, between 1936 and 1945, the number of habeas 
petitions “nearly tripled.”  Hayman, 342 U.S. at 212 
& n.13.  The influx was worst for “the few District 
Courts in whose territorial jurisdiction major federal 
penal institutions [were] located,” which “were re-
quired to handle an inordinate number of habeas cor-
pus actions . . . because of the fortuitous concentration 
of federal prisoners within the district.”  Id. at 213-
214.   

In the early 1940s, the Judicial Conference re-
sponded by drafting legislation that would bar courts 
from considering federal prisoners’ habeas petitions 
and would instead require federal prisoners to raise 
postconviction claims in a new motion procedure in 
the sentencing court.  See Hayman, 342 U.S. at 214-
215.  The draft legislation would have excused the 
prohibition on habeas only if “it appears that it has 
not been or will not be practicable to have [the prison-
er’s] right to discharge from custody determined on 
such motion because of the necessity of his presence 
at the hearing, or for other reasons.”  Report of the 
Judicial Conference 24 (Sept. Sess. 1943). 

The Director of the Administrative Office of U.S. 
Courts transmitted the proposal to Congress.  In his 
transmittal letter, he explained that the legislation 
would permit resort to habeas “[o]nly when it is not 
practicable for the prisoner to have his right to re-
lease from custody presented on motion to the trial 
court because of his inability to be present at the 
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hearing or for other reasons.”  Letter from Henry P. 
Chandler (Director of the Admin. Office of U.S. 
Courts) to Sam Rayburn (Speaker of the House) 
(Mar. 2, 1944).  In an accompanying memorandum, 
the Director gave the example of “a dangerous pris-
oner, who had been convicted in the Southern District 
of New York, [but] was confined in Alcatraz Peniten-
tiary” in California.  Hayman, 342 U.S. at 215 n.23 
(citation omitted).  The Senate Committee considering 
the Judicial Conference’s proposal later reiterated 
that view, observing that the limited exception for ha-
beas would temper the “main disadvantages of the 
motion remedy,” such as the “risk during or expense 
of transporting the prisoner to the district where he 
was convicted.”  S. Rep. No. 1526, 80th Cong., 2d 
Sess. 2-3 (1948). 

In 1948, Congress enacted 28 U.S.C. 2255, which 
was “modeled after” the Judicial Conference’s pro-
posal.  Hayman, 342 U.S. at 218.  Section 2255 estab-
lishes a procedure by which a federal prisoner “may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence.”  28 U.S.C. 2255(a).  
It bars federal prisoners from filing habeas petitions, 
subject to a limited exception: 

An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply 
for relief by motion pursuant to this section, 
shall not be entertained if it appears that the 
applicant has failed to apply for relief, by mo-
tion, to the court which sentenced him, or that 
such court has denied him relief, unless it also 
appears that the remedy by motion is inade-
quate or ineffective to test the legality of his de-
tention. 
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28 U.S.C. 2255(e).  The final clause of Section 2255(e) 
is known as the “saving clause.” 

2. Nearly 50 years later, Congress enacted  
AEDPA.  AEDPA was designed to “encourag[e] final-
ity” of criminal convictions by restricting collateral 
attacks and “streamlining federal habeas proceed-
ings.”  Rhines v. Weber, 544 U.S. 269, 277 (2005).  
Consistent with that purpose, Congress imposed a va-
riety of new gatekeeping limits on federal prisoners’ 
2255 motions and state prisoners’ federal habeas peti-
tions.  As most relevant here, AEDPA added Section 
2255(h), which prohibits a “second or successive mo-
tion” for 2255 relief unless a court of appeals certifies 
that it involves: 

(1) newly discovered evidence that, if proven 
and viewed in light of the evidence as a whole, 
would be sufficient to establish by clear and 
convincing evidence that no reasonable fact-
finder would have found the movant guilty of 
the offense; or 

(2) a new rule of constitutional law, made retro-
active to cases on collateral review by the Su-
preme Court, that was previously unavailable. 

28 U.S.C. 2255(h).   
Thus, after AEDPA’s amendments to Section 2255, 

a federal prisoner who wishes to challenge his convic-
tion or sentence must file a motion in the district 
court in which he was sentenced (subsection a).  He 
may not file a second or successive motion unless 
there is newly discovered evidence of factual inno-
cence or a new, retroactive rule of constitutional law 
(subsection h).  And he may not file a habeas petition 
unless the remedy under Section 2255 is “inadequate 
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or ineffective to test the legality of his detention” 
(subsection e). 

B. Factual Background 
In August 1999, petitioner purchased a semi-

automatic handgun from a pawnshop in Missouri.   
266 F.3d at 808.  He knew at the time that he had 
been convicted of a felony—as it turns out, 11 of them.  
See id. at 808, 810-811 & n.6.  Petitioner was later 
charged and convicted on two counts of possessing a 
firearm following a felony conviction, in violation of  
18 U.S.C. 922(g) and 18 U.S.C. 924(e)(1); and one 
count of making false statements to acquire a firearm, 
in violation of 18 U.S.C. 922(a)(6).  266 F.3d at 807-
808; see 403 F.3d at 606; J.A. 74-75.  The district court 
sentenced petitioner to 327 months of imprisonment, 
consisting of concurrent sentences of 327 months on 
each felon-in-possession count and 60 months on the 
false-statement count.  Pet. App. 15a; see 2018 WL 
2303783, at *1.   

The court of appeals affirmed on direct appeal.   
266 F.3d at 816.  The court rejected petitioner’s claim 
“that he did not have knowledge of his prior felony 
convictions,” reasoning that “[t]he government need 
not prove knowledge, but only the fact of a prior felo-
ny conviction.”  Id. at 810 n.5.  Petitioner did not seek 
en banc or Supreme Court review. 

In 2002, petitioner filed his first Section 2255 mo-
tion, which the district court denied.  See 403 F.3d at 
605.  Petitioner did not again contend that he lacked 
the necessary knowledge to violate Section 922(g); in-
stead, he challenged his indictment as multiplicitous.  
Id.  The court of appeals agreed and reversed.  Id.  On 
remand, the district court vacated one of petitioner’s 
felon-in-possession convictions but left his total sen-
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tence unchanged.  See 185 Fed. Appx. at 542.  The 
court of appeals affirmed.  Id. 

In the years after his first, partially successful 
2255 motion, petitioner “flooded the federal dockets 
with unsuccessful postconviction challenges, including 
numerous § 2255 motions and repeated petitions to 
the Supreme Court for review.”  Pet. App. 3a; see  
Pet. II-V; Br. in Opp. II-III.  None of those filings led 
to further relief. 

C. Procedural History 
1. Nearly 20 years after petitioner was convicted, 

this Court decided Rehaif v. United States, 139 S. Ct. 
2191 (2019).  Rehaif held that in a Section 922(g) 
prosecution, the government “must show that the de-
fendant knew he possessed a firearm and also that he 
knew he had the relevant status when he possessed 
it.”  Id. at 2194.  The Eighth Circuit, by contrast, had 
previously construed Section 922(g) not to require 
“the government to prove that the defendant knew he 
had a prohibited status.”  Pet. App. 3a. 

After Rehaif, petitioner filed a habeas petition un-
der 28 U.S.C. 2241 in the Eastern District of Arkan-
sas, the district in which he was then confined, seek-
ing vacatur of his remaining felon-in-possession con-
viction.  J.A. 16-24; see Pet. App. 17a.  Petitioner as-
serted that, “at the time he possessed the firearm giv-
ing rise to his conviction, he did not know he was a 
convicted felon or that his possession of a firearm was 
unlawful.”  Pet. App. 17a; see J.A. 25-29. 

2. The district court dismissed petitioner’s habeas 
petition for lack of jurisdiction.  Pet. App. 14a-29a.  
The court determined that Section 2255(e) barred the 
petition and that petitioner could not rely on the  



9 

 

saving clause to raise a statutory claim based on a 
new Supreme Court decision.  Id. at 18a-29a. 

3. The court of appeals affirmed.  Pet. App. 1a-13a.  
It likewise concluded that petitioner could not invoke 
Section 2255(e)’s saving clause to raise a new statutory-
interpretation decision.  Id. at 5a-6a.  The court gave 
three main reasons.  First, it explained that Section 
2255 “is not [in]adequate or ineffective where a peti-
tioner had any opportunity to present his claim be-
forehand.”  Id. at 6a (citation omitted).  The court 
noted that petitioner “could have raised his Rehaif-
type argument either on direct appeal or in his initial 
§ 2255 motion.”  Id.  Although circuit “precedent was 
at that time against” petitioner, “the question is 
whether [petitioner] could have raised the argument, 
not whether he would have succeeded.”  Id. at 6a-7a. 

Second, the court of appeals observed that Section 
2255 was “perfectly capable of facilitating” petition-
er’s claim.  Pet. App. 8a.  Although the court acknowl-
edged that circuit law may have been wrong at the 
time petitioner filed his initial 2255 motion, “that does 
not mean the § 2255 remedial vehicle is inadequate or 
ineffective to the task of testing the argument.”  Id. 
(quoting Prost v. Anderson, 636 F.3d 578, 590 (10th 
Cir. 2011) (Gorsuch, J.)).   

Third, the court of appeals reasoned that petition-
er’s construction of the saving clause conflicted with 
Section 2255(h)(2), which authorizes a second or suc-
cessive 2255 motion for new, retroactive constitutional 
decisions.  Pet. App. 9a.  The court explained that pe-
titioner “would work an end run around this limitation 
by rewriting § 2255(h)(2) to remove the word ‘consti-
tutional.’ ”  Id. 
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SUMMARY OF ARGUMENT 

The court of appeals correctly concluded that peti-
tioner’s habeas petition falls outside the saving clause 
in 28 U.S.C. 2255(e).  The saving clause applies when 
“the remedy by motion”—that is, the postconviction-
review procedure in the sentencing court—is “inade-
quate or ineffective to test” a federal prisoner’s claim.  
28 U.S.C. 2255(e).  The 2255 remedy is inadequate or 
ineffective to test a claim when the sentencing court is 
not practically accessible or is not legally authorized 
to decide such a claim.  It is not inadequate or ineffec-
tive when the sentencing court incorrectly resolves a 
claim on the merits, or when the court dismisses a 
claim that fails to comply with Section 2255’s internal 
gatekeeping limits.  

A. The text of the saving clause focuses on the 
“remedy by motion” that Congress established, not on 
whether a prisoner is entitled to relief under that 
remedy.  The Section 2255 remedy has two distinct 
features:  it occurs in the sentencing court, and it is 
limited to challenges to a prisoner’s sentence.  Con-
gress thus provided a backstop to cover circumstances 
in which a prisoner cannot access his sentencing 
court, or challenges his detention rather than his sen-
tence.  In either circumstance, a habeas court is the 
more appropriate forum, and the saving clause redi-
rects the prisoner there.  For the first 50 years after 
Congress enacted Section 2255, courts applied the 
saving clause in only those two circumstances.  Nei-
ther applies to petitioner’s claim here. 

Even if the text and history of Section 2255(e) were 
ambiguous, the remainder of Section 2255 would re-
solve any ambiguity.  Congress specifically barred 
federal prisoners from filing repeat collateral attacks, 
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with two exceptions:  newly discovered evidence es-
tablishing factual innocence, and “new rule[s] of con-
stitutional law” that this Court has made retroactive.  
28 U.S.C. 2255(h).  A broad reading of the saving 
clause would add a third exception for new rules of 
statutory interpretation.  But because Congress has 
already answered the question of when an inmate may 
bring a repeat collateral attack, this Court should not 
use a different, more general provision to modify that 
answer.  It should be especially reluctant to do so 
when inmates would receive more favorable treatment 
under that third implied exception than under the two 
expressly authorized exceptions, because they could 
file habeas petitions rather than more tightly regulat-
ed 2255 motions. 

The practical consequences of an expansive inter-
pretation of the saving clause confirm that this Court 
should hew closely to the statutory text.  A saving 
clause that routes second or successive statutory 
claims to habeas courts would divide similar claims 
among different forums—with no articulable justifica-
tion, with considerable inefficiencies, and with compli-
cated choice-of-law consequences.  This Court should 
avoid charting that course, which several courts of 
appeals have already traveled and which has generat-
ed a slew of follow-on questions that those courts have 
been unable to answer in a principled way.  The better 
course, as always, is for the Judiciary to let Congress 
address any statutory shortcomings, and to let the 
Executive Branch mitigate any injustice in the inter-
im. 

B. This Court should reject petitioner’s and the 
government’s contrary theories.  Petitioner focuses on 
the merits of the sentencing court’s decision in his ini-
tial Section 2255 motion.  He asserts that if circuit 
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precedent erroneously foreclosed relief, then the 2255 
process cannot truly “test” his claim, or is otherwise 
“inadequate.”  But the saving clause focuses on a re-
medial mechanism’s ability to adjudicate a claim.  
Whether a court will arrive at the correct answer in 
the face of adverse circuit precedent is no different 
for a Section 2255 motion, a habeas petition, or any 
other remedy.  Petitioner’s outcome-focused approach 
also lacks any meaningful limiting principle. 

 The government correctly rejects petitioner’s the-
ory but incorrectly adopts a habeas-benchmark theo-
ry instead.  In the government’s view, the Section 
2255 process is “inadequate” if an inmate would re-
ceive more favorable consideration in habeas.  That 
view would make a hash out of Section 2255.  It would 
mean that when Congress enacts internal gatekeeping 
limits on 2255 motions, it intends for those same limits 
to render Section 2255 “inadequate,” unless Congress 
also modifies a largely defunct habeas procedure.  
And it would mean that, however clearly Section 
2255(h) limits second or successive motions, inmates 
could bypass those limits by filing habeas petitions 
instead.  To make matters worse, the government in-
consistently applies its own test.  For the most part, it 
compares Section 2255 to state prisoners’ post-
AEDPA habeas procedures.  But when that bench-
mark would not justify its preferred result (because 
state prisoners cannot bring statutory claims), the 
government arbitrarily switches the comparator to 
federal prisoners’ pre-AEDPA habeas procedures.  If 
its theory cannot be defensibly cabined, that is a sign 
something has gone awry. 

C. Finally, the canon of constitutional avoidance 
does not apply.  The statutory text is clear, and the 
court of appeals’ construction does not raise serious 
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doubt under any of the four constitutional provisions 
that petitioner invokes. 

ARGUMENT 

THE SAVING CLAUSE IN 28 U.S.C. 2255(e) DOES 
NOT APPLY TO PETITIONER’S CLAIM. 

A. Section 2255 Is Not Inadequate Or Ineffective 
 To Test The Legality Of Petitioner’s Detention. 

Congress created Section 2255 as a substitute for 
habeas corpus for federal prisoners seeking postcon-
viction relief.  See Hayman, 342 U.S. at 219.  In an 
effort to funnel postconviction claims into that new 
procedure, Congress expressly prohibited courts from 
considering habeas petitions filed by federal prisoners 
who did not file 2255 motions, or whose motions had 
been denied.  28 U.S.C. 2255(e).  The saving clause 
creates the sole exception to that rule, authorizing an 
inmate to file a habeas petition when “the remedy by 
motion” cannot adjudicate his postconviction claim.  
Just as it did in 1948, the saving clause ensures a 
back-up judicial forum if the sentencing court is inac-
cessible or if it is not authorized to hear a particular 
kind of claim.   

Neither is true of petitioner’s Rehaif claim.  No 
practical obstacles prevent petitioner from seeking 
relief from his sentencing court, and that court is per-
fectly capable of handling challenges to the interpre-
tation of a federal criminal statute.  Instead, the only 
obstacle to petitioner’s statutory-interpretation claim 
is Section 2255(h)’s second-or-successive bar—which 
textually and logically cannot render the Section 2255 
remedy “inadequate.”  The court of appeals thus cor-
rectly concluded that the saving clause does not apply 
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and that it lacked jurisdiction over petitioner’s habeas 
petition. 

1. The text of Section 2255(e) focuses on  
opportunity, not results. 

The saving clause applies only if “the remedy by 
motion is inadequate or ineffective to test the legality 
of [a federal prisoner’s] detention.”  28 U.S.C. 2255(e).  
The statute specifies both what must be inadequate or 
ineffective (“the remedy by motion”), and what it 
must be inadequate or ineffective to do (“to test the 
legality of his detention”).  Both answers indicate that 
the saving clause focuses on whether the Section 2255 
procedure is capable of adjudicating a federal prison-
er’s challenge to his sentence—not on whether the 
prisoner will prevail in that challenge. 

a. Section 2255 is inadequate or ineffective 
only if a sentencing court cannot  
adjudicate a prisoner’s claim. 

i. The text of the saving clause makes clear that 
the Section 2255 “remedy by motion” is “inadequate 
or ineffective” only when the sentencing court cannot 
adjudicate an inmate’s claim.  A “remedy” is “[t]he 
means employed to enforce a right or redress an inju-
ry.”  Bouvier’s Law Dictionary 1044 (1948 ed.); see 
Black’s Law Dictionary 1526 (1933 ed.) (similar).  
And that means is “inadequate” or “ineffective” when 
it is “not equal to requirement” or “[o]f such a nature 
as not to produce any, or the intended, effect.”  V Ox-
ford English Dictionary 132, 239 (1933 ed.).  The sav-
ing clause specifies that the “requirement” or “in-
tended effect” of Section 2255’s postconviction-review 
scheme is “to test” a federal prisoner’s postconviction 
claim.  Putting all that together, Congress directed 
courts to examine whether the Section 2255 mecha-
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nism is up to the task of adjudicating a prisoner’s 
postconviction claim.  If it is not, then the saving 
clause allows the prisoner to file a habeas petition in 
the district of confinement instead. 

Congress’s choice of the word “remedy” rather 
than the word “relief” underscores its focus on pro-
cess over results.  The 2255 remedy by motion is ca-
pable of addressing a claim even if the prisoner is un-
likely to win relief on that claim in a particular court 
at a particular time.  Section 2255 elsewhere address-
es circumstances in which, on the merits, “the prison-
er is entitled to no relief,” or a sentencing court “has 
denied him relief.”  28 U.S.C. 2255(b), (e).  But Con-
gress did not mention “relief” in the saving clause. 

That critical distinction between remedy and relief 
appears throughout Congress’s comprehensive post-
conviction scheme.  To take one example, Section 2254 
requires a state prisoner to “exhaust[] the remedies 
available” in state court before filing a federal habeas 
petition.  28 U.S.C. 2254(b)(1)(A).  That provision nec-
essarily applies when a state prisoner has an available 
process for testing his conviction but fails to obtain 
substantive relief through that process.  Section 
2255(e) uses the word “remedy” in the same way.  In-
deed, Congress’s focus on process is especially clear 
in Section 2255(e) because Congress did not use the 
bare term “remedy,” but rather the phrase “remedy 
by motion,” which is plainly not interchangeable with 
the term “relief.” 

ii. Rather than focusing on a federal inmate’s enti-
tlement to relief, the saving clause reflects Congress’s 
concern that some inmates might be unable to pursue 
Section 2255 claims because of the sentencing-court 
forum.  Congress required inmates to file a 2255 mo-
tion in “the court which imposed the sentence,”  
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28 U.S.C. 2255(a), rather than in the district of con-
finement.  And it gave sentencing courts a narrower 
mandate than habeas courts, authorizing 2255 motions 
only for those claims asserting that “the sentence was 
imposed in violation of the Constitution or laws of the 
United States,” “the court was without jurisdiction to 
impose such sentence,” or “the sentence was in excess 
of the maximum authorized by law, or is otherwise 
subject to collateral attack.”  Id.  To account for those 
limitations, the saving clause allows prisoners to pur-
sue habeas relief in two circumstances:  (1) a prison-
er’s sentencing court is not practically accessible, or 
(2) a prisoner’s claim is not legally cognizable in a 
sentencing court.  For the first 50 years after Con-
gress enacted Section 2255, the saving clause applied 
in only those two circumstances. 

First, the sentencing-court forum can be practical-
ly inaccessible in multiple ways.  Most fundamentally, 
the sentencing court may no longer exist at the time a 
2255 motion would be filed.  Dissolution was a particu-
lar risk with territorial courts.  See Spaulding v. Tay-
lor, 336 F.2d 192, 193 (10th Cir. 1964) (2255 ineffective 
after Alaska territorial court dissolved); Edwards v. 
United States, No. 87C114, 1987 WL 7562 (E.D.N.Y. 
Feb. 9, 1987) (2255 inadequate after Panama Canal 
Zone district court dissolved).  With courts martial, 
too, “the sentencing court literally dissolves after sen-
tencing and is no longer available to test a prisoner’s 
collateral attack.”  Prost, 636 F.3d at 588.   

A sentencing court might also be inaccessible if, as 
the Judicial Conference feared, an inmate’s presence 
is required at a hearing and the inmate cannot safely 
or reasonably be transported to a distant court.  See, 
e.g., Stidham v. Swope, 82 F. Supp. 931, 932-933 (N.D. 
Cal. 1949) (2255 inadequate because the prisoner was 
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“in Alcatraz Penitentiary upwards of 1,500 miles from 
the sentencing court,” and travel by railroad to reach 
the sentencing court “well could be two weeks”); but 
see Black v. United States, 301 F.2d 418, 419 (10th 
Cir. 1962) (now-prevailing rule that “mere distance 
between the place of detention” and the sentencing 
court is insufficient to trigger the saving clause).  Sec-
tion 2255 was enacted, after all, in 1948—eight years 
before President Eisenhower signed legislation fund-
ing the Interstate Highway System—and transporta-
tion difficulties were the central concern of both the 
Judicial Conference and legislators.  See pp. 4-5, supra. 

Second, the saving clause protects claims that fall 
within a gap in sentencing courts’ legal authority.  For 
example, the saving clause permits resort to habeas 
when no single sentencing court could fully resolve a 
prisoner’s claim.  See, e.g., Cohen v. United States, 
593 F.2d 766, 771 n.12 (6th Cir. 1979) (2255 inade-
quate if it would require prisoner “to seek relief in 
three actions in three courts, none of which could 
grant complete relief”); cf. Mead v. Parker, 464 F.2d 
1108, 1111 (9th Cir. 1972) (2255 inadequate if “the re-
sult could be the filing of 27 separate motions in  
27 different district courts”). 

The saving clause also ensures that a prisoner may 
challenge “the legality of his detention,” 28 U.S.C. 
2255(e), even if he does not challenge the “sentence 
. . . imposed,” 28 U.S.C. 2255(a).  Because the “ ‘deten-
tion’ of a prisoner encompasses much more than a 
criminal ‘sentence,’ ” the saving clause guarantees a 
judicial forum for detention-based claims that are not 
cognizable in the 2255 process.  Samak v. Warden, 
FCC Coleman-Medium, 766 F.3d 1271, 1280 (11th Cir. 
2014) (Pryor, J., concurring).  For example, an inmate 
might contend that he is still being detained after his 
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sentence has expired.  See, e.g., Davis v. Willingham, 
415 F.2d 344, 345 (10th Cir. 1969).  Or he might con-
test the execution of his sentence, including the com-
putation of good-time credits, location of imprison-
ment, administration of parole, or imposition of deten-
tion conditions.  See, e.g., United States v. Jalili,  
925 F.2d 889, 893-894 (6th Cir. 1991); Cox v. Warden, 
Fed. Det. Center, 911 F.2d 1111, 1113-1114 (5th Cir. 
1990); Hajduk v. United States, 764 F.2d 795, 796 
(11th Cir. 1985) (per curiam); United States v. Huss, 
520 F.2d 598, 603-604 (2d Cir. 1975).  Although courts 
have not always cited the saving clause when consid-
ering such claims in habeas, the saving clause ensures 
that Section 2255(e) is not construed to bar them.2 

Congress’s decision to exclude detention-focused 
claims from Section 2255 makes sense, because a ha-
beas petition is a more natural fit to address challeng-
es to the execution (rather than the imposition) of a 
sentence.  The place of confinement is where the chal-
lenged executive behavior occurs.  And the sentencing 
court has no stake in or specialized knowledge of the 
matter because the inmate is not seeking to disturb 
the sentence that the court imposed.  The saving 
clause thus redirects such claims to the traditional 
habeas process.  Unsurprisingly, all of the cases that 
fell within the saving clause from 1948 to 1996 share 

 
2  It is an open question whether a prisoner can file a 2255 mo-

tion challenging a sentence imposed in violation of a treaty, which is 
not among the grounds expressly listed in 28 U.S.C. 2255(a) but is 
expressly listed in 28 U.S.C. 2241(c)(3).  See, e.g., Darby v. Hawk-
Sawyer, 405 F.3d 942, 945-946 (11th Cir. 2005) (declining to address 
the question).  If treaty-based claims are not cognizable in a 2255 
motion, then they also trigger the saving clause and can be raised in 
a habeas petition.  The same is true for act-of-state claims.  See 28 
U.S.C. 2241(c)(4). 
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that common feature:  the court in the district of con-
finement was a more logical forum than the sentenc-
ing court to hear the prisoner’s challenge. 

iii.  This Court’s decisions reflect the widely held 
pre-AEDPA understanding that the saving clause 
compensates for deficiencies in the Section 2255 rem-
edy in sentencing court.  Most notably, in Hayman, 
the Court confronted the question whether a 2255 mo-
tion was inadequate or ineffective because the sen-
tencing court had felt constrained to conduct an ex-
tensive evidentiary hearing without the prisoner.   
342 U.S. at 208-209.  The Court rejected the premise 
that Section 2255 authorized ex parte hearings and 
concluded that the sentencing court had the power to 
conduct “the necessary hearing,” with the prisoner 
present.  Id. at 223; see id. at 219-223.  Although the 
Court ultimately did not need to construe the saving 
clause, it assumed that the 2255 “remedy by motion” 
might have been inadequate if, contrary to the Court’s 
holding, the sentencing court lacked the power to 
conduct an evidentiary hearing when one was neces-
sary to adjudicate the claim.  See id. at 223-224. 

Swain v. Pressley, 430 U.S. 372 (1977), reflects the 
same understanding of the saving clause as a back-
stop for a sentencing court’s deficiencies.  In that 
case, the Court considered a statute establishing a 
District of Columbia motion procedure that was “de-
liberately patterned after” Section 2255.  Id. at 377.  
The Court concluded that the quasi-2255 mechanism 
was adequate even though the judges of the D.C. sen-
tencing court were appointed under Article I rather 
than Article III of the Constitution.  Id. at 383.  Be-
cause those judges remained “fully competent to de-
cide federal constitutional issues,” this Court found no 
reason to believe that “the remedy afforded by that 
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court is ‘inadequate or ineffective.’ ”  Id.  Again, the 
Court focused on the sentencing court’s ability to ad-
judicate a prisoner’s claim. 

iv.  Reading the saving clause to have the same 
scope today as it did during its first 50 years would 
not render it superfluous.  Contra Pet. Br. 30-33; U.S. 
Br. 37-38. 

First, the saving clause indisputably has some con-
tent.  Everyone agrees that the saving clause at least 
applies when recourse to the sentencing court is prac-
tically infeasible.  See Pet. Br. 33; U.S. Br. 38.  Such 
infeasibility may be rare in the modern world, but 
that “does not imply that we should give [the saving 
clause] new work to do.”  Webster v. Daniels, 784 F.3d 
1123, 1153 (7th Cir. 2015) (en banc) (Easterbrook, J., 
dissenting).   

Disagreement exists about how broadly the saving 
clause applies in other contexts.  Although the Court 
need not resolve those disputes to give the clause con-
tent, they illustrate that it remains a limited but im-
portant backstop.  Petitioner suggests (at 31) that the 
saving clause does not apply to the hundreds of courts 
martial that dissolve each year after a conviction.  A 
military court, however, would seem to be “a court es-
tablished by Act of Congress” within the meaning of 
28 U.S.C. 2255(a) and thus covered by the saving 
clause.  See Solorio v. United States, 483 U.S. 435 
(1987) (explaining that Congress “empowered courts-
martial to try servicemen for the crimes proscribed by 
the [Uniform Code of Military Justice]”).  The saving 
clause protects a broad category of detention-based 
claims, too, because Section 2255(e)’s reference to a 
“prisoner who is authorized to apply for relief by mo-
tion pursuant to this section” might otherwise be read 
to foreclose any claim by a federal prisoner.  Compare 
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McCarthan v. Director of Goodwill Industries-
Suncoast, Inc., 851 F.3d 1076, 1093 (11th Cir. 2017) 
(en banc), with id. at 1125 (Rosenbaum, J., dissent-
ing).  

Second, however much content the saving clause 
has, any accusation of superfluity suffers from a fatal 
logical flaw:  for nearly 50 years, the saving clause op-
erated exactly as it does under the decision below.  
Petitioner asserts (at 32 n.2) that the court of appeals’ 
reading would unduly limit the saving clause to “unu-
sual occurrences,” but neither he nor the government 
identifies any broader application of the saving clause 
from Section 2255(e)’s enactment in 1948 to AEDPA’s 
enactment in 1996.  Instead, in their view, when Con-
gress added AEDPA’s strict gatekeeping limits to cut 
back on 2255 motions, the saving clause expanded to 
counteract at least some of those new limits by au-
thorizing more habeas petitions.  But if the saving 
clause operated narrowly for its first 50 years, no 
canon of statutory interpretation requires that it now 
be given a broader scope after AEDPA’s amend-
ments.   

b. Section 2255 is adequate and effective to 
challenge a trial court’s interpretation of 
a federal criminal statute. 

Petitioner’s Rehaif claim does not fall within the 
saving clause because the Section 2255 procedure was 
and is fully capable of addressing that claim.  “When 
trying to ascertain whether something is ‘inadequate 
or ineffective,’ after all, we usually ask:  inadequate or 
ineffective to what task?”  Prost, 636 F.3d at 584.  The 
saving clause’s answer is that the 2255 procedure 
must be able “to test the legality of [the prisoner’s] 
detention.”  28 U.S.C. 2255(e).  “To test” means “[t]o 
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subject to a test of any kind; to try, put to the proof; 
to ascertain the existence, genuineness, or quality of.”  
XI Oxford English Dictionary 220 (1933 ed.).  “To 
test” does not mean “to win,” or even “to have a sub-
stantial probability of winning.”  It is a guarantee of 
“opportunity, not outcome.”  Pet. App. 6a. 

i. The Section 2255 “remedy by motion” is capable 
of testing petitioner’s claim that his conviction under 
18 U.S.C. 922(g) required the government to prove 
knowledge of his felon status.  A prisoner may bring a 
Section 2255 motion contending that his “sentence 
was imposed in violation of the . . . laws of the United 
States.”  28 U.S.C. 2255(a).  This Court has clarified 
that federal statutory claims involving fundamental 
defects are cognizable under Section 2255.  See Davis 
v. United States, 417 U.S. 333, 345-346 (1974).  Peti-
tioner’s sentencing court could therefore adjudicate 
his statutory claim and, if the claim were successful, 
could provide full relief by “vacat[ing] and set[ting] 
the judgment aside.”  28 U.S.C. 2255(b).  And to state 
the obvious, that sentencing court—the Western Dis-
trict of Missouri—is still operating and is available to 
decide 2255 motions.   

For those reasons, it is undisputed that petitioner 
could have raised his current statutory claim in his 
initial 2255 motion, as he did in his direct appeal.  See 
266 F.3d at 810 n.5.  Regardless of the practical un-
likelihood that the challenge would have succeeded 
within the Eighth Circuit at that time, the 2255 reme-
dy was neither inadequate nor ineffective to test that 
claim.  Cf. Bousley v. United States, 523 U.S. 614, 623 
(1998) (concluding that “futility cannot constitute 
cause [to excuse a procedural default] if it means 
simply that a claim was unacceptable to that particu-
lar court at that particular time”) (quotation marks 
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omitted).  It is also undisputed that petitioner’s sen-
tencing court is still accessible and is able to afford 
complete relief on any 2255 motion that might be 
properly filed today.  After all, courts within the 
Eighth Circuit have adjudicated numerous 2255 mo-
tions raising Rehaif claims.3   

ii. As a result, the only real barrier to petitioner’s 
claim—and the only potential “deficiency” in the Sec-
tion 2255 remedy—is Section 2255(h)’s second-or-
successive bar.  See Chazen v. Marske, 938 F.3d 851, 
864 (7th Cir. 2019) (Barrett, J., concurring) (observing 
that any “ ‘structural problem’ in § 2255 is that 
§ 2255(h)(2) doesn’t authorize second or successive 
motions based on statutory claims”).  But that bar 
does not trigger the saving clause for several reasons.   

First, as the pre-1996 understanding of the saving 
clause illustrates, Section 2255 is “inadequate or inef-
fective” only when the sentencing court is inaccessi-
ble, whether because of practical barriers or legal lim-
its on its authority.  Again, petitioner’s sentencing 
court is practically accessible to him, and Section 
2255(a) authorizes that court to adjudicate a statutory 
claim challenging his sentence.  A 2255 motion raising 
petitioner’s Rehaif claim could thus be adjudicated, 
even if it would ultimately “be dismissed” for failure 
to comply with statutory limits on repeat filings.   
28 U.S.C. 2244(b)(2); see 28 U.S.C. 2255(h). 

Second, the likelihood that petitioner’s specific 
2255 motion, if filed, would be dismissed—whether 
because it is impermissibly successive under Section 

 
3  See, e.g., Liggins v. United States, No. 4:21-CV-00603, 2021 

WL 4819572, at *5 (E.D. Mo. Oct. 14, 2021); United States v. Dot-
stry, No. 16-CR-346, 2021 WL 2379478, at *7-8 (D. Minn. June 10, 
2021); United States v. Myers, No. 5:16-CR-50055, 2021 WL 
2604066, at *3 (W.D. Ark. June 9, 2021). 
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2255(h) or because it is untimely under Section 
2255(f)’s one-year limitations period—has no bearing 
on whether “the remedy by motion” is inadequate.  
The saving clause does not guarantee that a sentenc-
ing court will grant relief on any particular motion, 
including one that is improperly filed, so long as the 
2255 process is generally capable of adjudicating the 
claim that the prisoner seeks to raise. 

Third, as a matter of common sense, Section 
2255(h) cannot be the source of any remedial inade-
quacy within the meaning of the saving clause.  To 
construe the statute that way would mean that when 
Congress added internal gatekeeping limits on Sec-
tion 2255 motions—including a bar on most second or 
successive motions, a one-year statute of limitations, a 
requirement to obtain a certificate of appealability, 
and a limit on the types of claims subject to appeal—it 
simultaneously made Section 2255 “inadequate.”  Un-
der that theory, AEDPA’s amendments would be self-
defeating.  Congress would have succeeded not in lim-
iting collateral attacks but in enacting a set of 
obliquely worded forum-shifting provisions, which 
transfer Congress’s disfavored claims from the sen-
tencing court to a habeas court. 

Put mildly, “it would not be sensible to read [Sec-
tion 2255(h)] as making § 2255 ‘inadequate or ineffec-
tive’ and thus nullifying itself.”  Taylor v. Gilkey,  
314 F.3d 832, 835 (7th Cir. 2002).  Even the courts of 
appeals that have adopted some variant of petitioner’s 
theory have rejected that reasoning, though they have 
nevertheless carved out various unprincipled excep-
tions to AEDPA’s internal gatekeeping limits.  See, 
e.g., United States v. Barrett, 178 F.3d 34, 50 (1st Cir. 
1999) (if the saving clause applies “merely because a 
petitioner cannot meet the AEDPA ‘second or succes-
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sive’ requirements,” AEDPA’s amendments would be 
“a meaningless gesture”); Triestman v. United States, 
124 F.3d 361, 376 (2d Cir. 1997) (if “any prisoner who 
is prevented from bringing” a 2255 motion could in-
stead file a habeas petition, “Congress would have ac-
complished nothing at all in its attempts—through 
statutes like the AEDPA—to place limits on federal 
collateral review”); In re Dorsainvil, 119 F.3d 245, 
251 (3d Cir. 1997) (if the 2255 remedy is inadequate 
whenever an inmate “is unable to meet the stringent 
gatekeeping requirements of the amended § 2255,” 
that “would effectively eviscerate Congress’s intent”).  
It is nonsensical to attribute a self-defeating intent to 
the 1996 Congress that enacted AEDPA.  And it is 
equally nonsensical to attribute to the 1948 Congress 
an intent to protect federal inmates from any future 
internal gatekeeping rules like AEDPA’s, as opposed 
to protecting those inmates from the vagaries of  
sentencing-court availability. 

2. The remainder of Section 2255 resolves any 
ambiguity. 

Even if the saving clause were ambiguous in isola-
tion, it is clear in context.  This Court construes statu-
tory terms “in their context and with a view to their 
place in the overall statutory scheme.”  Davis v. 
Michigan Dept. of Treasury, 489 U.S. 803, 809 (1989).  
And “one of the most basic interpretive canons [is] 
that a statute should be construed so that effect is 
given to all its provisions.” Corley v. United States, 
556 U.S. 303, 314 (2009) (internal quotation marks and 
alteration omitted).  That is true even if, as here, the 
different subsections of a statute were enacted at dif-
ferent times.  This Court still “interpret[s] a statutory 
text in light of surrounding texts that happen to have 
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been subsequently enacted” in order to “reconcil[e] 
many laws enacted over time, and get[] them to ‘make 
sense’ in combination.”  United States v. Fausto,  
484 U.S. 439, 453 (1988); see Antonin Scalia & Bryan 
A. Garner, Reading Law: The Interpretation of Legal 
Texts 180 (2012) (describing “[t]he imperative of har-
mony among provisions” as “more categorical than 
most other canons of construction”).  Here, both Sec-
tion 2255(h) and AEDPA’s overarching hierarchy con-
firm the court of appeals’ interpretation of the saving 
clause. 

a. Section 2255(e) must be harmonized with Sec-
tion 2255(h), located just three short subsections 
away.  Section 2255(h) forecloses federal prisoners 
who have already pursued one 2255 motion from fur-
ther collateral attacks, except when a prisoner relies 
on:  (1) “newly discovered evidence” that establishes 
factual innocence, 28 U.S.C. 2255(h)(1); or (2) “a new 
rule of constitutional law, made retroactive to cases 
on collateral review by the Supreme Court, that was 
previously unavailable,” 28 U.S.C. 2255(h)(2).  That’s 
it.  The logical inference from Congress’s inclusion of 
those two exceptions is that they are the only excep-
tions, and that an inmate who previously filed a 2255 
motion cannot pursue a second collateral attack for 
any other reason.   

In addition to that general inference from Section 
2255(h), Section 2255(h)(2) specifically indicates that 
new non-constitutional decisions do not justify an ad-
ditional round of collateral review.  In Section 
2255(h)(2), Congress authorized a fresh collateral at-
tack after an intervening, retroactive Supreme Court 
decision establishing “a new rule of constitutional 
law.”  Congress could have easily omitted the itali-
cized language, as it did in Section 2255(f)(3).   
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See pp. 28-29, infra.  Instead, its inclusion of the 
phrase “of constitutional law” makes clear that it did 
not authorize a fresh collateral attack after an inter-
vening, retroactive Supreme Court decision establish-
ing a new rule of non-constitutional law.  That is the 
whole point of the condition. 

Under petitioner’s and the government’s theories, 
by contrast, Section 2255(e)’s saving clause would nul-
lify the careful limits that Congress spelled out in 
Section 2255(h).  In their view, there are at least three 
ways to earn a fresh collateral attack:  (1) newly dis-
covered evidence; (2) a retroactive new rule of consti-
tutional law; or (3) a retroactive new rule of statutory 
interpretation.  Two of those are expressly authorized 
by Section 2255(h) and must be brought in a 2255 mo-
tion, while the third is implied through Section 
2255(e)’s saving clause and is inexplicably trans-
formed into a habeas petition.  That is not how Con-
gress legislates.  “How often to rerun a search for er-
ror is a question to which [Section 2255(h)] speaks di-
rectly.”  Taylor, 314 F.3d at 835.  Because Congress 
has directly answered that question in one subsection, 
this Court should not construe another subsection to 
obliquely provide a different answer.  See R.J. Reyn-
olds Tobacco Co. v. Durham County, 479 U.S. 130, 155 
(1986) (“It strains reason to think that,  
although Congress could have directly” legislated on 
an issue, “Congress decided to achieve the same effect 
in a more roundabout fashion.”). 

b. Congress’s choice to limit Section 2255(h) to two 
categories was just that—a conscious choice.  Con-
gress did not forget about new statutory-
interpretation decisions; it merely declined to disturb 
the finality of a conviction in those circumstances. 
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The scope of Section 2255(a) is the first indication.  
The statute authorizes a federal inmate to seek post-
conviction relief if he “claim[s] the right to be re-
leased upon the ground that the sentence was im-
posed in violation of the Constitution or laws of the 
United States.”  28 U.S.C. 2255(a) (emphasis added).  
Applying that text in Davis—decided two decades be-
fore Congress added Section 2255(h)—this Court con-
cluded that an inmate could file a 2255 motion challeng-
ing his sentence in light of an intervening statutory-
interpretation decision.  417 U.S. at 345-347.  Given 
both the text of Section 2255(a) and its subsequent 
construction in Davis, Congress “was undoubtedly 
aware” when it enacted Section 2255(h) that prisoners 
might wish to press statutory-interpretation argu-
ments in second or successive motions.  Prost,  
636 F.3d at 585. 

Section 2255(f)’s statute of limitations reinforces 
that conclusion.  The one-year limitations period was 
enacted alongside Section 2255(h)(2), and it runs (as 
relevant here) from “the date on which the right as-
serted was initially recognized by the Supreme Court, 
if that right has been newly recognized by the Su-
preme Court and made retroactively applicable to 
cases on collateral review.”  28 U.S.C. 2255(f)(3) (em-
phasis added).  Like Section 2255(h), Section 2255(f) 
recognizes the possibility that intervening Supreme 
Court decisions may prompt a postconviction claim.  
Unlike Section 2255(h), however, Section 2255(f)—
which applies to both initial and successive motions—
is not limited to “new rule[s] of constitutional law.”   
28 U.S.C. 2255(h)(2).  This Court ordinarily presumes 
that such differences are intentional.  See Russello v. 
United States, 464 U.S. 16, 23 (1983).  And the best 
inference from those differently worded provisions is 
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that Congress was aware of the possibility that inter-
vening Supreme Court decisions could affect both 
statutory interpretations and constitutional rights.  It 
accounted for both sets of decisions in the limitations 
period but elected to authorize second or successive 
motions only for new constitutional rules.  See Prost, 
636 F.3d at 585-586. 

c. An expansive reading of the saving clause would 
not only authorize a third category of second-or-
successive filings, but it would invert the hierarchy 
that Congress embraced throughout AEDPA.  Con-
gress consistently prioritized constitutional claims, 
while placing statutory claims on a lower rung.  Sec-
tion 2253, for instance, authorizes an appeal only for a 
habeas petitioner or 2255 movant who “has made a 
substantial showing of the denial of a constitutional 
right.”  28 U.S.C. 2253(c)(2).  No appeal is available 
for a pure statutory claim.  Id.  Section 2255(h)(2) re-
flects the same special solicitude for constitutional 
claims.  Prisoners raising constitutional claims can 
thus appeal under Section 2253 and can, if a constitu-
tional decision is retroactive, file a fresh collateral at-
tack under Section 2255(h).  Prisoners raising statuto-
ry claims, by contrast, can neither appeal nor file re-
peat collateral attacks raising such claims.  AEDPA 
thus reflects that Congress viewed statutory claims as 
deserving of fewer layers of error correction. 

If the saving clause were to extend to second or 
successive statutory claims barred by Section 2255(h), 
however, the hierarchy would be flipped.  Inmates 
who raise statutory claims would be better off than 
inmates who raise constitutional claims via the ex-
press exception in Section 2255(h)(2).  That is because 
an inmate who invokes the saving clause and files a 
habeas petition under Section 2241 circumvents sev-
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eral other internal gatekeeping limits that constrain 
2255 motions. 

First, and perhaps most notably, a one-year stat-
ute of limitations applies to Section 2255 motions.   
28 U.S.C. 2255(f).  That limitations period can be 
“harsh.”  Dodd v. United States, 545 U.S. 353, 359 
(2005).  For example, because of the usual delay in de-
claring a constitutional right retroactive, inmates who 
“file[] a second or successive motion seeking to take 
advantage of a new rule of constitutional law”—as ex-
pressly permitted in Section 2255(h)(2)—will be time-
barred in all but “rare case[s].”  Id.  Meanwhile, in-
mates who raise second or successive statutory claims 
in a habeas petition, rather than a 2255 motion, will 
not face any express limitations period.  Cf. 28 U.S.C. 
2255(f) (federal prisoners’ 2255 motions); 28 U.S.C. 
2244(d)(1) (state prisoners’ habeas petitions). 

Second, a court of appeals must certify that any 
second or successive 2255 motion satisfies AEDPA’s 
various gatekeeping requirements.  28 U.S.C. 2255(h).  
No such certification process applies to habeas peti-
tions. 

Third, if an inmate’s 2255 motion is denied, he may 
appeal only if a court issues a certificate of appealabil-
ity.  28 U.S.C. 2253(c)(1).  And a certificate of appeal-
ability is not available for pure statutory claims.   
28 U.S.C. 2253(c)(2).  If an inmate uses the saving 
clause to file a habeas petition, however, he may  
appeal the denial of a pure statutory claim.  Cf.  
28 U.S.C. 2253(c)(1)(B) (federal prisoners’ 2255 mo-
tions); 28 U.S.C. 2253(c)(1)(A) (state prisoners’ habeas 
petitions). 

Fourth, a second or successive 2255 motion based 
on a new rule of constitutional law may rely only on 
decisions of this Court.  28 U.S.C. 2255(h)(2).  By con-
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trast, some courts of appeals have extended the sav-
ing clause to statutory claims based on new court of 
appeals decisions—meaning that a prisoner needs on-
ly an intervening court of appeals decision to bring an 
unenumerated statutory claim, but needs an interven-
ing decision of this Court to bring an enumerated con-
stitutional claim.  See, e.g., Beason v. Marske, 926 F.3d 
932, 935 (7th Cir. 2019); United States v. Wheeler,  
886 F.3d 415, 428-429 (4th Cir. 2018).   

The upshot is that extending the saving clause to 
second or successive statutory claims would afford a 
far “superior remedy” to the very claims that Con-
gress elected not to prioritize, and for which Congress 
apparently did not believe that additional error cor-
rection trumped finality.  McCarthan, 851 F.3d at 
1091.  That is not a mere “policy concern,” as the  
government suggests (at 39); it is a fundamental  
statutory-interpretation problem.  This Court gener-
ally “resist[s] attributing to Congress an intention to 
render a statute so internally inconsistent.”  Greenlaw 
v. United States, 554 U.S. 237, 251 (2008). 

3. An expansive reading of the saving clause 
would lead to illogical and unadministrable 
results. 

An expansive reading of the saving clause would 
also lead to several practical problems.  It would 
(1) reintroduce many of the logistical difficulties that 
Congress sought to avoid in the 1940s, (2) divide 
claims between two different forums for no logical 
reason, and (3) create a host of follow-on questions for 
this Court to grapple with in the future.  Those prac-
tical concerns underscore the consequences of depart-
ing from Section 2255’s text.  
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a. A broad view of the saving clause would rein-
troduce many of the problems that Congress attempt-
ed to solve in 1948.  Congress believed that Section 
2255 would “minimize” the “practical difficulties that 
had arisen in administering the habeas corpus juris-
diction” by “affording the same rights in another and 
more convenient forum.”  Hayman, 342 U.S. at 219.  
Those difficulties included that habeas courts often 
were located “far from the scene of the facts” and “the 
homes of the witnesses,” lacked the records and famil-
iarity with the issues that sentencing courts enjoyed, 
and shouldered a disproportionate caseload because 
of the “fortuitous concentration of federal prisoners 
within the district.”  Id. at 212-214. 

Applying the saving clause here would “channel[] 
federal prisoners’ postconviction challenges back into 
the traditional habeas system” and “resurrect[] the 
very problems § 2255 was supposed to put to rest.”  
Wright v. Spaulding, 939 F.3d 695, 707 (6th Cir. 2019) 
(Thapar, J., concurring).  Those districts that house 
the most federal prisoners would again face a dispro-
portionate burden.  Although the numbers may not be 
as dramatic as in the 1940s, five federal districts cur-
rently house nearly 25% of all federal inmates.4  If this 
Court were to adopt a broad view of the saving clause, 
those districts would see a disproportionate jump in 
their workload after a decision like Rehaif.  That would 
be true under both petitioner’s broader theory and the 

 
4  See Federal Bureau of Prisons, Population Statistics, 

https://www.bop.gov/about/statistics/population_statistics.jsp (last 
visited Sept. 12, 2022).  To calculate that percentage, select “Gener-
ate Report,” aggregate the prison population by judicial district, 
and divide the sum of the five most populous districts by the total 
BOP prisoner population.  
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government’s narrower one, as those courts would ei-
ther field more habeas petitions or field more thresh-
old disputes about actual innocence.  See U.S. Br. 24. 

Moreover, habeas courts would be tasked with de-
ciding questions that sentencing courts are often bet-
ter equipped to handle.  Take this case—or almost 
any case involving a Rehaif claim.  The argument typ-
ically turns on whether a defendant knew of his pro-
hibited status, though that element was not charged.  
See U.S. Br. 32-35.  The sentencing court is already 
familiar with the trial record, the inmate’s criminal 
record, and the defense’s theory of the case.  But un-
der a broad view of the saving clause, the habeas 
court would instead decide that fact-intensive claim, 
forgoing the efficiencies of sentencing-court adjudica-
tion.  And if the saving clause were to extend beyond 
invalid convictions to invalid sentences, those prob-
lems would multiply.  A habeas court would be re-
quired to conduct a resentencing, despite dubious au-
thority to do so and despite knowing far less than the 
sentencing court “about the defendant, the case, and 
the local community.”  Wright, 939 F.3d at 708  
(Thapar, J., concurring). 

b. An expansive saving clause not only would pro-
duce inefficiencies, but would do so without any deci-
pherable logic to the distribution of cases between 
sentencing courts and habeas courts.  Under petition-
er’s or the government’s regimes, a federal inmate as-
serting a Rehaif claim in his initial 2255 motion would 
file in the sentencing court.  Meanwhile, a federal in-
mate asserting a Rehaif claim in his would-be second 
2255 motion would switch to a habeas petition and file 
in the district of confinement.  The defendant would 
switch, too.  In an initial motion, the inmate would sue 
the United States Attorney (who participated in his 
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conviction and sentencing); in a second-motion-qua-
habeas-petition, he would sue the warden of the pris-
on in which he is held (who is a defendant by happen-
stance). 

Choice-of-law principles would further complicate 
things.  Under petitioner’s theory, if the habeas court 
and sentencing court are located in different circuits, 
the habeas court would need to assess whether anoth-
er circuit’s law would have foreclosed a claim at the 
time of the initial 2255 motion.  See Samak, 766 F.3d 
at 1281 (Pryor, J., concurring) (criticizing the 
“[s]trange” result that the Eleventh Circuit “must 
now review the law of the Fifth Circuit to determine 
whether any decision of the Supreme Court has ‘bust-
ed’ precedents of that circuit court”).  Choice-of-law 
questions would also arise if different circuits imple-
ment this Court’s statutory-interpretation decisions 
differently.  For example, before Greer v. United 
States, 141 S. Ct. 2090 (2021), courts of appeals con-
sulted the trial record in different ways in reviewing a 
forfeited Rehaif claim—meaning that such a claim 
might succeed in a sentencing court but not in a habe-
as court, or vice versa.  A habeas court could avoid 
that discrepancy only by applying the law of the cir-
cuit in which the sentencing court sits, which courts 
have inconsistently done and the government has in-
consistently urged.  See, e.g., Chazen, 938 F.3d at 865-
866 (Barrett, J., concurring). 

c. Extending the saving clause to second or suc-
cessive statutory claims would mire this Court in fur-
ther complexities.  That has become apparent over the 
last 25 years, as the courts of appeals in petitioner’s 
camp have struggled to articulate a consistent theory.  
Several tests have developed, including the Ninth 
Circuit’s novelty test, the Seventh Circuit’s circuit-
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precedent-foreclosure test, and the Second Circuit’s 
constitutional-doubt test.  See Prost, 636 F.3d at 592; 
see also Pet. 8-13.  Even those three tests disguise the 
variability that persists within those circuits.  The 
Seventh Circuit, for example, has “stated the ‘saving 
clause’ test in so many different ways that it is hard to 
identify exactly what it requires.”  Chazen, 938 F.3d 
at 863 (Barrett, J., concurring).  And before the Elev-
enth Circuit abandoned its similar test, that test had 
become “a monster of [the court’s] creation, unteth-
ered to the text” and with “no principled basis for de-
termining its ultimate reach.”  Cortes-Morales v. Has-
tings, 827 F.3d 1009, 1016 (11th Cir. 2016) (Pryor, J., 
concurring). 

Here are some questions that a broad reading of 
the saving clause generates and that courts of appeals 
have struggled to answer: 

• Does the saving clause cover only an erroneous 
conviction, or does it extend to a sentence that 
exceeds the statutory maximum?  Compare Hill 
v. Masters, 836 F.3d 591, 596 (6th Cir. 2016), 
with In re Bradford, 660 F.3d 226, 230 (5th Cir. 
2011). 

• What about a sentence with an incorrect manda-
tory minimum?  See United States v. Wheeler, 
734 Fed. Appx. 892, 896 (4th Cir. 2018). 

• What about a mandatory Sentencing Guidelines 
error?  Compare Brown v. Caraway, 719 F.3d 
583, 588 (7th Cir. 2013), with Gilbert v. United 
States, 640 F.3d 1293, 1307 (11th Cir. 2011) (en 
banc).   

• Does the saving clause apply only after an in-
tervening decision of this Court, or does it apply 
if a court of appeals reconsiders its own prece-
dent?  Compare Wheeler, 886 F.3d at 428-429, 
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with Hueso v. Barnhart, 948 F.3d 324, 326 (6th 
Cir. 2020). 

• Does an inmate need to prove his actual inno-
cence before resorting to the saving clause?  
Compare Triestman, 124 F.3d at 365 n.2, with 
Wooten v. Cauley, 677 F.3d 303, 311 (6th Cir. 
2012). 

• In response to a claim of innocence, can the 
government introduce its own evidence of guilt?  
Compare Santillana v. Upton, 846 F.3d 779, 784 
(5th Cir. 2017), with Martin v. Perez, 319 F.3d 
799, 804 (6th Cir. 2003). 

• Can the saving clause be used to escape other 
restrictions in Section 2255(h), such as the clear-
and-convincing threshold for newly discovered 
evidence?  See Webster, 784 F.3d at 1140. 

• Can the saving clause be used to escape other 
procedural bars in Section 2255, such as the 
statute of limitations?  Cf. McCarthan, 851 F.3d 
at 1091. 

• Must a statutory interpretation be “new” within 
the meaning of Teague v. Lane, 489 U.S. 288 
(1989), to trigger the saving clause?  Compare 
Wright, 939 F.3d at 705 n.7 (Thapar, J., concur-
ring), with Chazen, 938 F.3d at 866 (Barrett, J., 
concurring).   

• Is a claim sufficiently foreclosed at the time of 
the initial Section 2255 motion if the court of 
appeals had addressed similar questions unfa-
vorably but had not squarely decided the ques-
tion at issue?  Cf. Prost, 636 F.3d at 595. 

• What if the relevant court of appeals had not 
foreclosed the claim, but the prisoner lacked an 
affirmative basis to make it?  Compare Stephens 
v. Herrera, 464 F.3d 895, 898 (9th Cir. 2006), 
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with Reyes-Requena v. United States, 243 F.3d 
893, 904 (5th Cir. 2001). 

Although the government purports to answer some 
of these questions, its answers lack clear internal log-
ic.  For example, under the government’s current view 
(at 31), an incorrect conviction and an incorrect statu-
tory maximum—but not an incorrect mandatory  
minimum—would justify saving-clause relief.  No 
court of appeals has drawn the same line.  And while 
the government offers its current views on whether a 
change in this Court’s law is required (at 21-22) and 
what sort of evidence of guilt it can introduce (at 24), 
there is little assurance that lower courts would adopt 
those views.  Such questions would thus inevitably re-
turn to this Court, unless the Court leaves the re-
sponsibility for “fixing” the scope of Section 2255(h) 
with Congress. 

B. Petitioner’s And The Government’s Contrary 
 Theories Lack Merit. 

1. Petitioner’s outcome-focused theory is  
textually unsound and logically unbounded. 

Petitioner advocates an outcome-focused approach 
(at 16) under which “the § 2255 remedy cannot ‘test’ 
the legality of a detention,” and thus the saving clause 
applies, whenever a sentencing court “applies the 
wrong substantive law.”  That approach cannot be 
squared with the remedy-focused text of the saving 
clause.  See pp. 14-15, supra. 

a. Petitioner relies heavily (at 19-25) on a discus-
sion of the adequacy of remedies in historical equity 
jurisprudence.  As an initial matter, he offers no rea-
son to think that Congress intended to borrow a term 
of art from that context when it used the word “inad-
equate” in a postconviction-review statute.  But even 
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indulging that premise, petitioner’s historical authori-
ties do not support his argument that a remedy is in-
adequate whenever a party is unlikely to prevail on 
the merits.  Instead, courts have long defined an inad-
equate remedy as one that is procedurally deficient, 
not one in which a court applies an incorrect substan-
tive standard.  See, e.g., Ex parte Hawk, 321 U.S. 114, 
118 (1944) (where courts “have considered and adjudi-
cated the merits of [a claimant’s] contentions,” the 
remedy is not “inadequate”). 

Petitioner also focuses (at 17-18) on the word 
“test,” but wrenches it out of its statutory context.  In 
particular, he relies on a hypothetical (at 18) in which 
an exam is inadequate to “test” a student’s knowledge 
if the answer key is wrong.  But the analogy is mis-
placed.  If incorrect circuit precedent is the faulty an-
swer key, that answer key will be wrong no matter 
which remedy a litigant pursues—a Section 2255 mo-
tion, a habeas petition, or a direct appeal.  That tells 
us nothing about whether Section 2255 is a deficient 
remedy.  So the better analogy is:  assume that a his-
tory teacher incorrectly believes that John Marshall 
was the first Chief Justice.  Is a multiple-choice exam 
any more inadequate than a fill-in-the-blank exam to 
“test” a student’s knowledge of the early Supreme 
Court?  Certainly not.  The teacher might grade the 
exam incorrectly either way, but that has nothing to 
do with the suitability of the exam format. 

Nor does petitioner grapple with the full implica-
tions of his argument (at 17) that “[t]esting a deten-
tion’s legality necessarily requires applying the cor-
rect substantive law” or (at 22) that Section 2255 is 
inadequate if relief is “likely to be wrongly withheld.”  
It is unclear why, under petitioner’s theory, a prison-
er can assert that a court of appeals applied incorrect 
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substantive law only after a later Supreme Court de-
cision.  Section 2255 would seem to be just as “inade-
quate or ineffective” whenever circuit precedent com-
pels rejection of his 2255 motion and the prisoner dis-
agrees with that precedent.  But petitioner does not 
embrace the conclusion that follows:  that adverse cir-
cuit precedent alone could trigger the saving clause, 
allowing even an inmate filing an initial 2255 motion to 
file a habeas petition instead, if he is incarcerated in a 
circuit with friendlier precedent.  Congress undoubt-
edly did not intend—and this Court should not  
endorse—that forum-shopping result. 

b. At the end of his textual argument, petitioner 
briefly observes (at 27) that the saving clause uses the 
present-tense “is.”  That observation confirms that his 
real dispute is not with pre-Rehaif Eighth Circuit 
precedent but with Section 2255(h)’s second-or-
successive bar.  If, as petitioner states (id.), the sav-
ing clause depends on whether the 2255 remedy is in-
adequate “at the time he files [a motion], not when he 
might have filed a previous motion,” then any previ-
ously incorrect circuit precedent is beside the point.  
When petitioner filed his habeas petition, the Eighth 
Circuit had a fully accurate “answer key.”  At that 
point, Section 2255(h)’s second-or-successive bar was 
the only reason that petitioner’s sentencing court 
would have denied him relief and, in petitioner’s view, 
“there is no ‘test’ at all.”  Id.  As already explained, 
however, Section 2255(h) can neither textually nor 
logically be the source of inadequacy under Section 
2255(e).  See pp. 23-25, supra. 
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2. The government’s habeas-benchmark  
theory contravenes AEDPA and rests on 
arbitrary limiting principles. 

The government offers a new theory that differs 
from petitioner’s, from its three previous positions, 
and from any federal court’s view.  That untested the-
ory gets some things right.  The government correctly 
rejects (at 41-44) petitioner’s merits-focused argu-
ments.  And it correctly acknowledges (at 16) that the 
saving clause does not “unqualifiedly authorize resort 
to habeas any time some legal bar precludes Section 
2255 relief.”  Those two correct premises should end 
the matter, but the government resists their logical 
conclusion in favor of a path to relief for certain 
claims barred by Section 2255(h). 

a. The government’s new theory (at 15, 19) is that 
Section 2255 is “inadequate or ineffective” if it is not 
identical in scope to habeas.  That habeas comparison, 
however, appears nowhere in the statutory text.  The 
government simply assumes (at 16) that the phrase 
“inadequate or ineffective” uses a specific alternative 
remedy as a “benchmark.”  But Congress’s inclusion 
of the additional phrase “to test” indicates a more 
straightforward measure of a remedy’s adequacy and 
effectiveness:  whether a court is accessible and able 
to adjudicate a claim.  In the Section 2255 context, a 
sentencing court is accessible and able to adjudicate 
an inmate’s claim even if that claim is destined to 
lose—whether because of circuit precedent (contra 
petitioner’s theory), or because of internal gatekeep-
ing requirements like AEDPA’s one-year limitations 
period or its second-or-successive bar (contra the 
government’s theory). 

The government’s habeas-benchmark theory also 
makes no sense.  There is no apparent reason to look 
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to a remedy that Congress largely eliminated, at least 
for federal prisoners, nearly 75 years ago.  Section 
2255 and habeas corpus may have been roughly 
equivalent when Section 2255 was crafted in 1948.  
But once Congress put the 2255 remedy in place, it 
remained free to narrow that remedy and to limit fed-
eral prisoners’ postconviction challenges.  Over the 
next 75 years, it did so by restricting the Section 2255 
process, not by restricting a defunct habeas process.  
Yet the government’s habeas-benchmark theory 
would nullify any post-1948 restrictions on federal 
prisoners’ postconviction challenges, unless Congress 
also bothered to restrict an old habeas scheme that 
generally no longer applied. 

Moreover, the government cannot get around the 
fact that Section 2255(h) identifies only two categories 
of permissible second or successive collateral attacks.  
Those limits on Section 2255 motions, the government 
says (at 28), do not “justif[y] an inference that Con-
gress silently repealed the traditional habeas remedy” 
for statutory claims.  That reasoning is remarkable.  
It would apparently make no difference to the gov-
ernment if Section 2255(h) expressly barred a second 
or successive claim based on a new rule of statutory 
interpretation; a prisoner could just use habeas in-
stead.  The court of appeals drew the far more natural 
inference that when Congress foreclosed repeat 2255 
motions for non-constitutional claims, it did not re-
route the foreclosed claims to habeas.  See Pet. App. 
9a.  Multiple canons of statutory construction—
including the principle that the specific controls the 
general, the canon of expressio unius, and the pre-
sumption that all provisions be given effect—support 
that inference.  Indeed, the government elsewhere 
acknowledges (at 8) that using the saving clause to au-
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thorize repeat collateral attacks that Section 2255(h) 
forecloses would “evade Section 2255(h)’s limits.” 

b. The government’s new theory is also internally 
inconsistent.  The government does not identify a uni-
form “habeas benchmark” against which Section 2255 
should be measured.  Instead, it invokes two different 
eras and types of habeas proceedings, and switches 
between them when necessary to justify its preferred 
result of permitting second or successive statutory 
claims without undermining AEDPA’s other limits. 

For the most part, the government adopts as a 
benchmark (at 26-27, 39) the post-AEDPA federal ha-
beas process available to state prisoners.  It presuma-
bly does so to avoid eviscerating all of AEDPA’s in-
ternal gatekeeping limits.  For example, Section 
2255(h) specifically identifies which factual and consti-
tutional claims may be raised in a second or succes-
sive motion.  The government assures the Court (at 
26) that, under its theory, “the saving clause would 
provide no recourse” to an inmate raising “a factual 
claim falling outside Section 2255(h)(1) or a constitu-
tional claim falling outside Section 2255(h)(2)” be-
cause state prisoners are subject to analogous re-
strictions in their federal habeas petitions.  See  
28 U.S.C. 2244(b).  The government would presuma-
bly say the same for motions filed outside Section 
2255’s one-year limitations period.  Compare 28 U.S.C. 
2255(f), with 28 U.S.C. 2244(d).  The state-prisoner 
comparator makes little sense as a logical matter:  
why should courts treat AEDPA’s gatekeeping limits 
on state prisoners as the paradigm of remedial ade-
quacy, but ignore any different gatekeeping limits 
that AEDPA imposes directly on federal prisoners?  
But it at least has the salutary effect of cabining the 
government’s theory. 
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The problem for the government, however, is that 
state prisoners cannot bring statutory claims at all.  
As it briefly acknowledges (at 28), a “state prisoner by 
definition has not been convicted under a federal stat-
ute” and cannot raise a “pure statutory claim . . . in 
federal habeas.”  So if the government were to stick 
with its state-prisoner comparator, it would hit a dead 
end.  The government thus pivots and substitutes a 
different habeas benchmark for statutory claims only:  
“pre-AEDPA habeas principles” governing federal 
prisoners.  U.S. Br. 23 (emphasis added).  The fact 
that the government cannot simultaneously cabin the 
scope of its theory and achieve its desired result—
while applying a single, consistent benchmark—
demonstrates the illogic of that theory in the first 
place. 

c. The primary support for the government’s theo-
ry is a line of dicta in Sanders v. United States,  
373 U.S. 1 (1963).  See U.S. Br. 17, 29, 38, 39.  In 
Sanders, the Court concluded that the same res judi-
cata rules applied to pre-AEDPA Section 2255 mo-
tions as to habeas petitions.  373 U.S. at 12-14.  The 
Court then noted in tentative dicta that, if Section 
2255 had imposed more stringent rules, those rules 
“would probably prove to be completely ineffectual” 
anyway because a “prisoner barred by res judicata 
would seem as a consequence to have an ‘inadequate 
or ineffective’ remedy” under the saving clause.  Id. at 
14-15.  Sanders’s holding about postconviction res ju-
dicata principles did not survive later statutory and 
judicial developments.  See, e.g., Felker v. Turpin,  
518 U.S. 651, 664 (1996); McCleskey v. Zant, 499 U.S. 
467, 485-490 (1991).  This Court has also discarded 
Sanders’s approach to statutory interpretation, in-
cluding its reasoning that the statutory “language 
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cannot be taken literally.”  373 U.S. at 12-13.  Because 
both the holding and reasoning of the decision have 
been repudiated, its unreasoned dicta merits no 
weight. 

d. If the government perceives unfairness in how 
Section 2255 currently operates, it has multiple tools 
at its disposal.  The Department of Justice has previ-
ously proposed legislation to Congress that would ex-
pand Section 2255(h) to “enable some prisoners to 
benefit from later, non-constitutional rules announced 
by the Supreme Court.”  U.S. Br. 52, United States v. 
Wheeler, No. 16-6073 (4th Cir. Oct. 6, 2017).  Until 
Congress acts, or if it chooses not to, “such prisoners 
are entitled to seek executive clemency.”  Id. at 52-53.  
Given the Department’s current view, there is no ob-
vious reason why it would not recommend, and the 
President would not grant, clemency to the small 
group of federal prisoners who it believes are subject 
to “fundamentally unjust incarceration.”  U.S. Br. 24 
(citation omitted). 

As a majority of this Court recently reminded the 
Department, “the Constitution affords the Executive 
Branch authority to unilaterally provide relief” to 
federal prisoners “if the Executive wishes to do so.”  
Grzegorczyk v. United States, 142 S. Ct. 2580, 2581 
(2022) (statement of Kavanaugh, J., respecting the 
denial of certiorari).  But if both Congress and the 
Executive decline to act, the Executive cannot “enlist 
the Judiciary,” id., to distort the plain meaning of 
statutory text instead. 

C. Petitioner’s Constitutional Concerns Are  
 Unfounded. 

Finally, petitioner devotes (at 33-47) a substantial 
portion of his brief to the canon of constitutional 
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avoidance.  That canon “comes into play only when, 
after the application of ordinary textual analysis, the 
statute is found to be susceptible of more than one 
construction.”  Jennings v. Rodriguez, 138 S. Ct. 830, 
842 (2018) (quoting Clark v. Martinez, 543 U.S. 371, 
385 (2005)).  For the reasons above, petitioner’s con-
struction of the saving clause is at odds with the text, 
statutory structure, history, and common sense.  In 
the absence of genuine ambiguity, “the canon simply 
has no application.”  Id. (citation omitted). 

It is particularly critical that the Court apply Sec-
tion 2255’s plain text because direct constitutional ad-
judication and the application of constitutional avoid-
ance would lead to different outcomes.  If the Court 
were to apply avoidance here, it would wedge claims 
like petitioner’s into Section 2255(e)’s saving clause, 
which in turn would send them to a procedurally more 
lenient habeas court.  See pp. 29-31, supra.  If, by con-
trast, an inmate directly challenged Section 2255(h)’s 
second-or-successive bar, he could at most obtain the 
right to file a repeat 2255 motion.  Constitutional 
avoidance, in other words, would lead to more dra-
matic results than a constitutional challenge. 

In any event, even if the saving clause were sus-
ceptible to multiple reasonable constructions, and 
even if it were otherwise appropriate to apply consti-
tutional avoidance, the doctrine comes into play only 
when there are “serious constitutional doubts.”  
Clark, 543 U.S. at 381.  Petitioner identifies four po-
tential constitutional problems, but none is substan-
tial. 

1. Section 2255(h)’s restrictions on second or suc-
cessive motions are consistent with the Suspension 
Clause, U.S. Const. Art. I, § 9, Cl. 2.  The Suspension 
Clause, “at a minimum, ‘protects the writ as it existed 
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in 1789,’ when the Constitution was adopted.”   
Department of Homeland Sec. v. Thuraissigiam,  
140 S. Ct. 1959, 1969 (2020) (quoting INS v. St. Cyr, 
533 U.S. 289, 301 (2001)).  In 1789, “the writ of habeas 
corpus would not have been available at all to prison-
ers” like petitioner to raise a postconviction challenge.  
McCarthan, 851 F.3d at 1094.  Rather, “the common-
law rule” was that “a judgment of conviction after tri-
al was ‘conclusive on all the world,’ ” except “if the 
court of conviction lacked jurisdiction over the defend-
ant or his offense.”  Brown v. Davenport, 142 S. Ct. 
1510, 1521 (2022). 

Petitioner invokes that exception here (at 36-42), 
framing the sentencing court’s erroneous construction 
of Section 922(g) as a lack of “jurisdiction.”  But the 
sentencing court had jurisdiction to convict petitioner 
under Section 922(g) because a violation of that stat-
ute is an “offense[] against the laws of the United 
States.”  18 U.S.C. 3231; see United States v. Bau-
cum, 80 F.3d 539, 540 (D.C. Cir. 1996).  Although “the 
line between mere errors and jurisdictional defects 
was not always a ‘luminous beacon,’ ” Brown, 142 S. Ct. 
at 1521 (citation omitted), it is well-established that 
legal errors in construing a crime’s elements do not 
defeat a court’s jurisdiction.  See, e.g., In re Eckart, 
166 U.S. 481, 482-483 (1897); Ex parte Coy, 127 U.S. 
731, 756 (1888); Ex parte Yarborough, 110 U.S. 651, 
654 (1884); Ex parte Parks, 93 U.S. 18, 20 (1876);  
Ex parte Watkins, 28 U.S. 193, 209 (1830).  The pre-
vailing early understanding in this Court was thus 
that the writ of habeas corpus “did not extend to cases 
of imprisonment after conviction, under sentences of 
competent tribunals.”  Ex parte Yerger, 75 U.S. 85, 
101 (1868); see Hayman, 342 U.S. at 211; Watkins,  
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28 U.S. at 202-203; Ex parte Kearney, 20 U.S. 38, 42-
45 (1822). 

Even if petitioner’s asserted error were “jurisdic-
tional,” the Suspension Clause would at most preserve 
petitioner’s ability to bring a first 2255 motion raising 
the claim.  The Suspension Clause says nothing about 
Section 2255(h)’s limit on second 2255 motions.  In 
Felker, supra, this Court held as much in an analo-
gous context.  The Court determined that AEDPA’s 
nearly identical limits on state prisoners’ second or 
successive habeas petitions, see 28 U.S.C. 2244(b), “do 
not amount to a ‘suspension’ of the writ.”  518 U.S. at 
664.  Rather, “judgments about the proper scope of 
the writ are normally for Congress to make” because 
Congress is best suited to select the point in the  
postconviction-review process at which finality con-
cerns prevail over error correction.  Id. (citation omit-
ted).  The parallel limits on federal prisoners’ second 
or successive 2255 motions are likewise constitutional-
ly sound. 

2. Applying Section 2255(e) in accordance with its 
plain terms is also consistent with constitutional  
separation-of-powers principles.  Petitioner asserts 
(at 43) that the lower courts here “usurp[ed] Con-
gress’s authority to define crime.”  They did no such 
thing.  Petitioner was convicted of violating  
18 U.S.C. 922(g), a crime defined by Congress.  Fed-
eral courts construe federal statutes, including Sec-
tion 922(g), as part of their constitutionally prescribed 
roles.  See Parks, 93 U.S. at 20.  Lower courts may 
sometimes get the answer wrong, but they do not con-
travene the separation of powers when they do. 

3. Nor do Section 2255’s limits violate the Fifth 
Amendment’s Due Process Clause.  See Pet. Br. 43-
45.  A statute conflicts with due process only when “it 
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offends some principle of justice so rooted in the tra-
ditions and conscience of our people as to be ranked 
as fundamental.”  Medina v. California, 505 U.S. 437, 
445 (1992) (quoting Patterson v. New York, 432 U.S. 
197, 201-202 (1977)).  This Court has never held that 
an individual who is convicted of a crime has a due 
process right to a direct appeal, let alone an initial 
round of postconviction review, let alone a second 
round of postconviction review.  See Halbert v. Michi-
gan, 545 U.S. 605, 610 (2005); United States v. Mac-
Collom, 426 U.S. 317, 323 (1976) (plurality opinion); 
McKane v. Durston, 153 U.S. 684, 687 (1894); see also 
Murray v. Giarratano, 492 U.S. 1, 10 (1989) (plurality 
opinion); Pennsylvania v. Finley, 481 U.S. 551, 557 
(1987).  The primary decision on which petitioner re-
lies (at 43-44), Fiore v. White, 531 U.S. 225 (2001) (per 
curiam), has nothing to do with a prisoner’s entitle-
ment to postconviction review, but rather involved a 
due process claim of error at trial, see id. at 228-229. 

4. Lastly, the Eighth Amendment’s ban on cruel 
and unusual punishments is irrelevant.  See Pet. Br. 
45-47.  Petitioner’s Eighth Amendment argument 
“must be evaluated in the light of the previous pro-
ceedings in this case.”  Herrera v. Collins, 506 U.S. 
390, 398 (1993).  Petitioner was convicted of violating 
Section 922(g).  J.A. 74-75.  He thus “does not come 
before the Court as one who is ‘innocent,’ ” but instead 
“as one who has been convicted by due process of 
law.”  Herrera, 506 U.S. at 399-400.  Under Herrera, 
petitioner’s conviction forecloses any Eighth Amend-
ment claim based on innocence.  Id. at 400. 

*  *  * 
The constitutional-avoidance canon does not apply 

here, and this Court should be particularly reluctant 
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to invoke it because it would lead to a different sub-
stantive outcome than a direct constitutional chal-
lenge.  Instead, the Court should apply Section 
2255(e) and Section 2255(h) in accordance with their 
plain terms.  “It is for Congress, not this Court, to 
amend the statute” if it believes that Section 2255(h) 
“unduly restricts federal prisoners’ ability to file sec-
ond or successive motions.”  Dodd, 545 U.S. at 359-
360. 

CONCLUSION 

For the foregoing reasons, this Court should affirm 
the judgment below. 
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APPENDIX 

 

1.  28 U.S.C. 2244 provides: 

Finality of determination 

(a)  No circuit or district judge shall be required to 
entertain an application for a writ of habeas corpus to 
inquire into the detention of a person pursuant to a 
judgment of a court of the United States if it appears 
that the legality of such detention has been deter-
mined by a judge or court of the United States on a 
prior application for a writ of habeas corpus, except as 
provided in section 2255. 

(b)(1)  A claim presented in a second or successive 
habeas corpus application under section 2254 that was 
presented in a prior application shall be dismissed. 

(2)  A claim presented in a second or successive 
habeas corpus application under section 2254 that was 
not presented in a prior application shall be dismissed 
unless— 

(A)  the applicant shows that the claim relies on 
a new rule of constitutional law, made retroactive 
to cases on collateral review by the Supreme 
Court, that was previously unavailable; or 

(B)(i)  the factual predicate for the claim could 
not have been discovered previously through the 
exercise of due diligence; and 

(ii)  the facts underlying the claim, if proven and 
viewed in light of the evidence as a whole, would be 
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sufficient to establish by clear and convincing evi-
dence that, but for constitutional error, no reason-
able factfinder would have found the applicant 
guilty of the underlying offense. 

(3)(A)  Before a second or successive application 
permitted by this section is filed in the district court, 
the applicant shall move in the appropriate court of 
appeals for an order authorizing the district court to 
consider the application. 

(B)  A motion in the court of appeals for an order 
authorizing the district court to consider a second or 
successive application shall be determined by a three-
judge panel of the court of appeals. 

(C)  The court of appeals may authorize the filing 
of a second or successive application only if it deter-
mines that the application makes a prima facie show-
ing that the application satisfies the requirements of 
this subsection. 

(D)  The court of appeals shall grant or deny the 
authorization to file a second or successive application 
not later than 30 days after the filing of the motion. 

(E)  The grant or denial of an authorization by a 
court of appeals to file a second or successive applica-
tion shall not be appealable and shall not be the sub-
ject of a petition for rehearing or for a writ of certio-
rari. 

(4)  A district court shall dismiss any claim pre-
sented in a second or successive application that the 
court of appeals has authorized to be filed unless the 
applicant shows that the claim satisfies the require-
ments of this section. 
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(c)  In a habeas corpus proceeding brought in be-
half of a person in custody pursuant to the judgment 
of a State court, a prior judgment of the Supreme 
Court of the United States on an appeal or review by 
a writ of certiorari at the instance of the prisoner of 
the decision of such State court, shall be conclusive as 
to all issues of fact or law with respect to an asserted 
denial of a Federal right which constitutes ground for 
discharge in a habeas corpus proceeding, actually ad-
judicated by the Supreme Court therein, unless the 
applicant for the writ of habeas corpus shall plead and 
the court shall find the existence of a material and 
controlling fact which did not appear in the record of 
the proceeding in the Supreme Court and the court 
shall further find that the applicant for the writ of ha-
beas corpus could not have caused such fact to appear 
in such record by the exercise of reasonable diligence. 

(d)(1)  A 1-year period of limitation shall apply to 
an application for a writ of habeas corpus by a person 
in custody pursuant to the judgment of a State court. 
The limitation period shall run from the latest of— 

(A)  the date on which the judgment became fi-
nal by the conclusion of direct review or the expira-
tion of the time for seeking such review; 

(B)  the date on which the impediment to filing 
an application created by State action in violation 
of the Constitution or laws of the United States is 
removed, if the applicant was prevented from filing 
by such State action; 

(C)  the date on which the constitutional right 
asserted was initially recognized by the Supreme 
Court, if the right has been newly recognized by 
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the Supreme Court and made retroactively appli-
cable to cases on collateral review; or 

(D)  the date on which the factual predicate of 
the claim or claims presented could have been dis-
covered through the exercise of due diligence. 

(2)  The time during which a properly filed applica-
tion for State post-conviction or other collateral re-
view with respect to the pertinent judgment or claim 
is pending shall not be counted toward any period of 
limitation under this subsection. 

 

2.  28 U.S.C. 2253 provides: 

Appeal 

(a)  In a habeas corpus proceeding or a proceeding 
under section 2255 before a district judge, the final 
order shall be subject to review, on appeal, by the 
court of appeals for the circuit in which the proceed-
ing is held. 

(b)  There shall be no right of appeal from a final 
order in a proceeding to test the validity of a warrant 
to remove to another district or place for commitment 
or trial a person charged with a criminal offense 
against the United States, or to test the validity of 
such person’s detention pending removal proceedings. 

(c)(1)  Unless a circuit justice or judge issues a cer-
tificate of appealability, an appeal may not be taken to 
the court of appeals from— 

(A)  the final order in a habeas corpus proceed-
ing in which the detention complained of arises out 
of process issued by a State court; or 
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(B)  the final order in a proceeding under sec-
tion 2255. 

(2)  A certificate of appealability may issue under 
paragraph (1) only if the applicant has made a sub-
stantial showing of the denial of a constitutional right. 

(3)  The certificate of appealability under para-
graph (1) shall indicate which specific issue or issues 
satisfy the showing required by paragraph (2). 

 

3.  28 U.S.C. 2254 provides: 

State custody; remedies in federal courts 

(a)  The Supreme Court, a Justice thereof, a circuit 
judge, or a district court shall entertain an application 
for a writ of habeas corpus in behalf of a person in 
custody pursuant to the judgment of a State court on-
ly on the ground that he is in custody in violation of 
the Constitution or laws or treaties of the United 
States. 

(b)(1)  An application for a writ of habeas corpus on 
behalf of a person in custody pursuant to the judg-
ment of a State court shall not be granted unless it 
appears that— 

(A)  the applicant has exhausted the remedies 
available in the courts of the State; or 

(B)(i)  there is an absence of available State cor-
rective process; or 

(ii)  circumstances exist that render such pro-
cess ineffective to protect the rights of the appli-
cant. 
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(2)  An application for a writ of habeas corpus may 
be denied on the merits, notwithstanding the failure 
of the applicant to exhaust the remedies available in 
the courts of the State. 

(3)  A State shall not be deemed to have waived the 
exhaustion requirement or be estopped from reliance 
upon the requirement unless the State, through coun-
sel, expressly waives the requirement. 

(c)  An applicant shall not be deemed to have ex-
hausted the remedies available in the courts of the 
State, within the meaning of this section, if he has the 
right under the law of the State to raise, by any avail-
able procedure, the question presented. 

(d)  An application for a writ of habeas corpus on 
behalf of a person in custody pursuant to the judg-
ment of a State court shall not be granted with re-
spect to any claim that was adjudicated on the merits 
in State court proceedings unless the adjudication of 
the claim— 

(1)  resulted in a decision that was contrary to, 
or involved an unreasonable application of, clearly 
established Federal law, as determined by the Su-
preme Court of the United States; or 

(2)  resulted in a decision that was based on an 
unreasonable determination of the facts in light of 
the evidence presented in the State court proceed-
ing. 

(e)(1)  In a proceeding instituted by an application 
for a writ of habeas corpus by a person in custody 
pursuant to the judgment of a State court, a determi-
nation of a factual issue made by a State court shall be 
presumed to be correct. The applicant shall have the 
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burden of rebutting the presumption of correctness 
by clear and convincing evidence. 

(2)  If the applicant has failed to develop the factu-
al basis of a claim in State court proceedings, the 
court shall not hold an evidentiary hearing on the 
claim unless the applicant shows that— 

(A)  the claim relies on— 

(i)  a new rule of constitutional law, made ret-
roactive to cases on collateral review by the Su-
preme Court, that was previously unavailable; 
or 

(ii)  a factual predicate that could not have 
been previously discovered through the exercise 
of due diligence; and 

(B)  the facts underlying the claim would be suf-
ficient to establish by clear and convincing evi-
dence that but for constitutional error, no reasona-
ble factfinder would have found the applicant 
guilty of the underlying offense. 

(f)  If the applicant challenges the sufficiency of the 
evidence adduced in such State court proceeding to 
support the State court’s determination of a factual 
issue made therein, the applicant, if able, shall pro-
duce that part of the record pertinent to a determina-
tion of the sufficiency of the evidence to support such 
determination. If the applicant, because of indigency 
or other reason is unable to produce such part of the 
record, then the State shall produce such part of the 
record and the Federal court shall direct the State to 
do so by order directed to an appropriate State offi-
cial. If the State cannot provide such pertinent part of 
the record, then the court shall determine under the 
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existing facts and circumstances what weight shall be 
given to the State court’s factual determination. 

(g)  A copy of the official records of the State court, 
duly certified by the clerk of such court to be a true 
and correct copy of a finding, judicial opinion, or other 
reliable written indicia showing such a factual deter-
mination by the State court shall be admissible in the 
Federal court proceeding. 

(h)  Except as provided in section 408 of the Con-
trolled Substances Act, in all proceedings brought un-
der this section, and any subsequent proceedings on 
review, the court may appoint counsel for an applicant 
who is or becomes financially unable to afford counsel, 
except as provided by a rule promulgated by the Su-
preme Court pursuant to statutory authority. Ap-
pointment of counsel under this section shall be gov-
erned by section 3006A of title 18. 

(i)  The ineffectiveness or incompetence of counsel 
during Federal or State collateral post-conviction 
proceedings shall not be a ground for relief in a pro-
ceeding arising under section 2254. 

 

4.  28 U.S.C. 2255 provides: 

Federal custody; remedies on motion attacking  
sentence 

(a)  A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic-
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
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otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

(b)  Unless the motion and the files and records of 
the case conclusively show that the prisoner is enti-
tled to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re-
spect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen-
tence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 

(c)  A court may entertain and determine such mo-
tion without requiring the production of the prisoner 
at the hearing. 

(d)  An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

(e)  An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for re-
lief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which sen-
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
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inadequate or ineffective to test the legality of his de-
tention. 

(f)  A 1-year period of limitation shall apply to a 
motion under this section. The limitation period shall 
run from the latest of— 

(1)  the date on which the judgment of convic-
tion becomes final; 

(2)  the date on which the impediment to making 
a motion created by governmental action in viola-
tion of the Constitution or laws of the United 
States is removed, if the movant was prevented 
from making a motion by such governmental ac-
tion; 

(3)  the date on which the right asserted was ini-
tially recognized by the Supreme Court, if that 
right has been newly recognized by the Supreme 
Court and made retroactively applicable to cases 
on collateral review; or 

(4)  the date on which the facts supporting the 
claim or claims presented could have been discov-
ered through the exercise of due diligence. 

(g)  Except as provided in section 408 of the Con-
trolled Substances Act, in all proceedings brought un-
der this section, and any subsequent proceedings on 
review, the court may appoint counsel, except as pro-
vided by a rule promulgated by the Supreme Court 
pursuant to statutory authority. Appointment of 
counsel under this section shall be governed by sec-
tion 3006A of title 18. 

(h)  A second or successive motion must be certi-
fied as provided in section 2244 by a panel of the ap-
propriate court of appeals to contain— 
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(1)  newly discovered evidence that, if proven 
and viewed in light of the evidence as a whole, 
would be sufficient to establish by clear and con-
vincing evidence that no reasonable factfinder 
would have found the movant guilty of the offense; 
or 

(2)  a new rule of constitutional law, made retro-
active to cases on collateral review by the Supreme 
Court, that was previously unavailable. 
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