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TARANTO, Circuit Judge. 

 In section 232 of the Trade Expansion Act of 1962, 
Pub. L. No. 87–794, 76 Stat. 872, 877, codified as 
amended at 19 U.S.C. § 1862, Congress provided that 
if the President receives, and agrees with, a finding by 
a specified executive officer (now the Secretary of Com-
merce) that imports of an article threaten to impair na-
tional security, the President shall take action that the 
President deems necessary to alleviate the threat from 
those imports. See Fed. Energy Admin. v. Algonquin 
SNG, Inc., 426 U.S. 548 (1976) (addressing then-cur-
rent version of § 1862 and holding that permitted ac-
tion includes requiring licenses for imports and that 
provision raised no substantial issue of improper dele-
gation of legislative power); American Inst. for Int’l 
Steel, Inc. v. United States, 806 F. App’x 982 (Fed. Cir. 
2020) (rejecting nondelegation challenge to the current 
version of the statute). In its present form, the statute 
includes provisions, added in 1988, that set forth pro-
cess and timing standards applicable to the Secretary’s 
making of the predicate finding of threat, § 1862(b), 
and set forth certain timing standards applicable to 
the President’s follow-on decisions if the Secretary 
finds such a threat, § 1862(c). Of central importance 
here is § 1862(c)(1). It specifies one period within 
which the President is to concur or disagree with the 
Secretary’s finding and to determine the necessary ac-
tion if the President concurs in the finding and another 
period within which the President is thereafter to 
implement the chosen action. § 1862(c)(1). This case 
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involves a challenge to certain presidential action as 
taken too late under § 1862(c)(1). 

 In January 2018, the Secretary, in compliance 
with the process and timing requirements of § 1862(b), 
found that imports of steel threatened to impair na-
tional security because the imports caused domestic 
steel-production capacity to be used less than the level 
of utilization needed for operation of the plants to be 
profitably sustained over time. In March 2018, within 
the periods prescribed for presidential action, the Pres-
ident agreed with the Secretary’s finding, determined 
the needed plan of action, and announced the plan in a 
proclamation that imposed some tariffs immediately, 
announced negotiations with specified nations in lieu 
of immediate tariffs, invited negotiations more broadly, 
and stated that the immediate measures might be ad-
justed as necessary. Proclamation 9705, 83 Fed. Reg. 
11,625 (Mar. 15, 2018). Within a few months, as certain 
negotiations produced agreements or adequately pro-
gressed, the President determined that imports were 
still too high to allow domestic plant utilization to meet 
the Secretary’s identified target, and the President 
raised the tariff on steel from Turkey, one of the largest 
producers and exporters of steel imported into the 
United States. Proclamation 9772, 83 Fed. Reg. 40,429 
(Aug. 15, 2018). Proclamation 9772’s raising of the tar-
iff on Turkish steel imports is challenged here. 

 Transpacific Steel LLC, Borusan Mannesmann 
Boru Sanayi ve Ticaret A.S., Borusan Mannesmann 
Pipe U.S. Inc., and the Jordan International Company 
(together, Transpacific)—importers of Turkish steel (in 
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some cases also producers or exporters)—sued in the 
Court of International Trade (Trade Court), alleging 
that the President’s issuance of Proclamation 9772 was 
unlawful. The Trade Court held the action unlawful on 
two grounds. First, the court held that Proclamation 
9772 was unauthorized because, unlike the initial 
Proclamation 9705, it was issued outside the time pe-
riods set out in § 1862(c)(1) for presidential action after 
the Secretary’s finding (in which the President con-
curred) of a national-security threat from steel im-
ports. To take this action in August 2018, the court 
ruled, the President had to secure a new report with a 
new threat finding from the Secretary. Second, the 
court held that singling out steel from Turkey for the 
increased tariff violated the equal-protection guaran-
tee of the Fifth Amendment to the Constitution. 

 We reverse. The President did not violate § 1862 
in issuing Proclamation 9772. The President did not 
depart from the Secretary’s finding of a national- 
security threat; indeed, the President specifically ad-
hered to the Secretary’s underlying finding of the 
target capacity-utilization level that was the rationale 
for the predicate threat finding. Moreover, the Presi-
dent made the determination that further import re-
strictions were needed to achieve that level in a short 
period after the Secretary’s finding and after the in-
itial presidential action. And that initial presidential 
action (in March 2018) itself announced a continuing 
course of action that could include adjustments as 
time passed. In these circumstances, we conclude 
that the increase in the tariff on steel from Turkey 
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by Proclamation 9772 did not violate § 1862. We do not 
address other circumstances that would present other 
issues about presidential authority to adjust initially 
taken actions without securing a new report with a 
new threat finding from the Secretary. 

 Nor did the President violate Transpacific’s equal-
protection rights in issuing Proclamation 9772. The 
most demanding standard that could apply here is the 
undemanding rational-basis standard. The President’s 
decision to take one of a number of possible steps to 
achieve the goal of increasing utilization of domestic 
steel plants’ capacity to try to improve their sustaina-
bility for national-security reasons meets that stand-
ard. 

 
I 

A 

 Section 1862 empowers and directs the President 
to act to alleviate threats to national security from im-
ports. It does so by modifying and adding to other pres-
idential authority granted by Congress. 

 Subsection (a). The first subsection of § 1862 refers 
to two of the preexisting, continuing statutory grants 
of presidential authority and forbids relaxation of im-
port restrictions under those grants if national secu-
rity would be threatened. Specifically, subsection (a) 
addresses 19 U.S.C. §§ 1821 and 1351, which grant the 
President certain discretionary authority regarding 
tariffs on goods from foreign nations with which the 
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President might enter into executive agreements. Sec-
tion 1821(a), which dates to at least 1962, see Trade 
Expansion Act of 1962, § 201, 76 Stat. at 872, states 
that the President “may,” for any of the broad trade-
related purposes identified in 19 U.S.C. § 1801, enter 
into trade agreements and, among other things, raise 
or lower duties (within limits) to carry out such agree-
ments. § 1821. Section 1351, which traces back to 1934, 
see Tariff Act of 1934, ch. 474, 48 Stat. 943, confers sim-
ilar authority. § 1351. Subsection (a) of § 1862 forbids 
the President, when acting under those provisions, “to 
decrease or eliminate the duty or other import re-
strictions on any article if the President determines 
that such reduction or elimination would threaten to 
impair the national security.” § 1862(a).1 

 Subsection (b). The next subsection sets forth the 
agency-level processes required for exercise of § 1862’s 
own grant of presidential authority to take action 
against imports that threaten to impair national secu-
rity. In particular, subsection (b) prescribes process and 
timing standards for the Secretary of Commerce to 
make the finding that is a precondition for the Presi-
dent to take such action under this statute. 

 If the Secretary receives a request from an agency 
or department head or an “application of an interested 

 
 1 In American Institute for International Steel, we noted 
other congressional authorizations of presidential action, and the 
use of executive agreements, to restrict imports. 806 F. App’x at 
983–84, 984 n.1; see also American Ins. Ass’n v. Garamendi, 539 
U.S. 396, 414–15 (2003) (noting longstanding use and approval of 
executive agreements). 
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party,” or on the Secretary’s “own motion,” the Sec- 
retary must “immediately initiate an appropriate 
investigation to determine the effects on the na- 
tional security of imports of the [relevant] article.” 
§ 1862(b)(1)(A). During the investigation, the Secre-
tary must consult with and seek information and ad-
vice from certain officers—most notably, the Secretary 
of Defense—and, if appropriate, “hold public hearings 
or otherwise afford interested parties an opportunity 
to present information and advice relevant to such in-
vestigation.” § 1862(b)(2)(A). Within “270 days” of the 
investigation’s start, “the Secretary shall submit to the 
President a report on the findings of ” the investiga-
tion. § 1862(b)(3)(A). Based on those findings, the 
Secretary must include his “recommendations . . . for 
action or inaction.” Id. “If the Secretary finds that such 
article is being imported into the United States in such 
quantities or under such circumstances as to threaten 
to impair the national security, the Secretary shall so 
advise the President in such report.” Id. 

 Subsection (c). The next subsection lays out the 
President’s authority and obligation to act under 
§ 1862. As paragraph (1) makes clear, that authority 
and obligation exist only if the President receives a re-
port “in which the Secretary finds that an article is be-
ing imported into the United States in such quantities 
or under such circumstances as to threaten to impair 
the national security.” § 1862(c)(1)(A). In that event, 
the President “shall,” within 90 days of receiving such 
a report, “determine whether the President concurs 
with the finding of the Secretary,” i.e., the Secretary’s 
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finding of a threat (not the Secretary’s recommenda-
tion of action or inaction). § 1862(c)(1)(A)(i). “[I]f the 
President concurs” in that finding, then the President 
“shall,” within the same 90 days, “determine the nature 
and duration of the action that, in the judgment of 
the President, must be taken to adjust the imports of 
the article and its derivatives so that such imports 
will not threaten to impair the national security.” 
§ 1862(c)(1)(A)(ii). Finally, “[i]f the President deter-
mines . . . to take action to adjust imports of an article 
and its derivatives, the President shall implement that 
action” within 15 days of the action determination. 
§ 1862(c)(1)(B).2 

 In paragraph (3), subsection (c) specifically ad-
dresses the circumstance in which one of the actions 
that the President initially chooses is not a unilateral 
imposition on certain imports but, instead, bilateral 
or multilateral in character, i.e., negotiation of an 
agreement that “limits or restricts the importation 
into, or the exportation to, the United States of the 
article that threatens to impair national security.” 

 
 2 Paragraph (2) requires the President to inform Congress 
about the paragraph (1) determinations. § 1862(c)(2). This is one 
of several provisions that insist on public disclosure of the choices 
made under § 1862. Another is the provision requiring the Secre-
tary to submit to Congress and publish in the Federal Register a 
report on dispositions under subsection (b). See § 1862(e) (though 
labeled as a second subsection (d), the U.S. Code states that it 
probably should be designated (e)). In addition, if the President 
has chosen to pursue bilateral or multilateral agreements ini-
tially, but that choice does not bear out in the statutorily specified 
ways, the President must publish notice of determinations of 
what if any alternative actions to take. § 1862(c)(3)(A), (B). 



App. 10 

 

§ 1862(c)(3)(A)(i). To prevent that presidential choice 
from turning into inaction or inadequate action, para-
graph (3) provides for unilateral action if either no 
agreement is reached within 180 days, id., or an 
agreement is reached but it “is not being carried out 
or is ineffective in eliminating the threat to the na-
tional security posed by imports of such article,” 
§ 1862(c)(3)(A)(ii) (emphasis added). When either of 
those conditions is met, “the President shall take such 
other actions as the President deems necessary to ad-
just the imports of such article so that such imports 
will not threaten to impair the national security.” 
§ 1862(c)(3)(A). The President must publish in the 
Federal Register notice of such “additional actions” or 
of a determination not to take “additional actions.” 
§ 1862(c)(3)(A), (B). 

 Subsection (d). Congress included what amounts 
to a definitional provision for § 1862. Subsection (d) 
states a number of “relevant factors” to which the Sec-
retary and the President must “give consideration” in 
making their determinations regarding “national secu-
rity.” § 1862(d). Among the factors are the “domestic 
production needed for projected national defense re-
quirements,” the “capacity of domestic industries to 
meet such requirements,” the “requirements of growth 
of such [domestic] industries,” “the impact of foreign 
competition on the economic welfare of individual do-
mestic industries,” and whether the “weakening of our 
internal economy may impair the national security.” 
Id. The statute enumerates other considerations as 
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well, and the entire enumeration is set forth “without 
excluding other relevant factors.” Id.3 

 
B 

1 

 On April 19, 2017, the Secretary of Commerce 
started “an investigation to determine the effects on 
the national security of imports of steel.” Notice Re-
quest for Public Comments and Public Hearing on Sec-
tion 232 National Security Investigation of Imports 
of Steel, 82 Fed. Reg. 19,205, 19,205 (Apr. 26, 2017). 
After following the processes, and within the time, pre-
scribed by § 1862(a), the Secretary, on January 11, 
2018, sent his report to the President. Publication of a 
Report on the Effect of Imports of Steel on the National 
Security: An Investigation Conducted Under Section 
232 of the Trade Expansion Act of 1962, as Amended, 
85 Fed. Reg. 40,202 (July 6, 2020) (January 2018 re-
port). 

 The Secretary found that “the present quantities 
and circumstance of steel imports are weakening our 
internal economy and threaten to impair the national 
security as defined in Section 232.” Id. at 40,204 (inter-
nal quotation marks omitted). Underlying that finding, 

 
 3 Subsection (f ) is the final subsection of § 1862. It narrowly 
addresses presidential action “to adjust imports of petroleum or 
petroleum products” and, for that subject, specifies that such ac-
tion “shall cease to have force and effect upon the enactment of a 
disapproval resolution,” defined as “a joint resolution of either 
House of Congress.” § 1862(f ). 
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the Secretary explained, were “[n]umerous U.S. steel 
mill closures, a substantial decline in employment, lost 
domestic sales and market share, and marginal annual 
net income for U.S.-based steel companies.” Id. Be-
cause the “declining steel capacity utilization rate is 
not economically sustainable,” the Secretary reported 
that “the only effective means of removing the threat 
of impairment is to reduce imports to a level that 
should, in combination with good management, enable 
U.S. steel mills to operate at 80 percent or more of their 
rated production capacity.” Id. 

 Based on the finding of a need for 80% average ca-
pacity utilization for the sustainable industry required 
to remove the national-security threat, the Secretary 
made several recommendations about how to adjust 
imports that were leaving domestic plants underuti-
lized. The first option was a “global quota or tariff.” Id. 
at 40,205. For the global quota, the Secretary recom-
mended a quota limiting steel imports to 63% of 2017 
import levels; for the global tariff, the Secretary recom-
mended a 24% tariff on all steel imports. Id. The sec-
ond option was “tariffs on a subset of countries.” Id. 
Under that approach, the Secretary recommended a 
53% tariff on all steel imports from “Brazil, South 
Korea, Russia, Turkey, India, Vietnam, China, Thai-
land, South Africa, Egypt, Malaysia and Costa Rica.” 
Id. For every option, the Secretary noted that “the Pres-
ident could determine that specific countries should 
be exempted from the proposed” quota or tariff. Id. 
But if the President determined that certain countries 
should be exempt, the “Secretary recommend[ed] that 
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any such determination should be made at the outset 
and a corresponding adjustment be made to the final 
quota or tariff imposed on the remaining countries.” Id. 
at 40,205–06. 

 The Secretary further recommended “an appeal 
process by which affected U.S. parties could seek an ex-
clusion from the tariff or quota imposed.” Id. at 40,206. 
Under that process, the “Secretary would grant exclu-
sions based on a demonstrated: (1) lack of sufficient 
U.S. production capacity of comparable products; or (2) 
specific national security based considerations.” Id. If 
an exclusion was granted, the Secretary would also 
“consider at the time whether the quota or tariff for the 
remaining products needs to be adjusted to increase 
U.S. steel capacity utilization to a financially viable 
target of 80 percent.” Id. 

 
2 

 After receiving the Secretary’s January 11, 2018 
report, with its finding that imports of steel articles 
threatened to impair national security because they 
were preventing 80% domestic capacity utilization, the 
President issued several proclamations relevant here. 

 Proclamation 9705. On March 8, 2018, well within 
the prescribed 90 days of receiving the report, the Pres-
ident issued Proclamation 9705. 83 Fed. Reg. 11,625 
(Mar. 15, 2018). The President stated that he “con-
cur[red] in the Secretary’s finding” on steel articles and 
had “considered [the Secretary’s] recommendations.” 
Id. at 11,626, ¶ 5. The President “decided to adjust the 
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imports of steel articles by imposing a 25 percent 
ad valorem tariff on steel articles . . . imported from 
all countries except Canada and Mexico.” Id. at 
11,626, ¶ 8. The tariffs would take effect on March 
23, 2018, and “continue in effect, unless such actions 
are expressly reduced, modified, or terminated.” Id. at 
11,627–28, § 5(a). 

 On the exception, the President explained that 
“Canada and Mexico present a special case” because of 
the countries’ “close relation” with and “physical prox-
imity” to the United States and because the President 
sought “to continue ongoing discussions with these 
countries.” Id. at 11,626, ¶ 10. The President also 
stated his willingness to negotiate with “[a]ny country” 
that has “a security relationship” with the United 
States in order to discuss “alternative ways to address 
the threatened impairment of the national security 
caused by imports from that country.” Id. at 11,626, 
¶ 9. The President highlighted, though, that if the ne-
gotiations led to an agreement with a country with “a 
satisfactory alternative means to address” the na-
tional-security threat, he “may remove or modify the 
restriction on steel articles imports from that country 
and, if necessary, make any corresponding adjustments 
to the tariff as it applies to other countries as our na-
tional security interests require.” Id. (emphasis added). 
In other words, a negotiated deal with one country, if it 
was generous regarding steel imports from that coun-
try, might require lowering imports from other coun-
tries by raising the initial tariff imposed on them, so 
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that the 80% capacity-utilization level could be 
reached. 

 To facilitate the planned course of action, the Pres-
ident ordered the Secretary to “continue to monitor im-
ports of steel articles,” to consult “from time to time” 
with various officials “as the Secretary deems appro-
priate,” and to “review the status of such imports with 
respect to the national security.” Id. at 11,628, § 5(b). 
He also ordered the Secretary to “inform the President 
of any circumstances that in the Secretary’s opinion 
might indicate the need for further action by the Pres-
ident” or if “the increase in duty rate provided for in 
this proclamation is no longer necessary.” Id. 

 Proclamations 9711, 9740, and 9759. Thereafter, 
the President negotiated with many countries, made 
agreements with some, and adjusted tariffs on coun-
tries that did not negotiate or reach an agreement with 
the United States. For example, two weeks after Proc-
lamation 9705, the President issued Proclamation 
9711. 83 Fed. Reg. 13,361 (Mar. 22, 2018). In that proc-
lamation, the President highlighted that several coun-
tries reached out to discuss “satisfactory alternative 
means to address the threatened impairment to the 
national security” and noted that he “determined that 
the necessary and appropriate means to address the 
threat to the national security posed by imports of steel 
articles from these countries is to continue ongoing dis-
cussions and to increase strategic partnership.” Id. at 
13,361, ¶ 4 and 13,362, ¶ 10. The President concluded: 
“[D]iscussions regarding measures to reduce excess 
steel production and excess steel capacity, measures 
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that will increase domestic capacity utilization, and 
other satisfactory alternative means will be most pro-
ductive if the tariff proclaimed in Proclamation 9705 
on steel articles imports from these countries is re-
moved at this time.” Id. at 13,362, ¶ 10. Still, the Pres-
ident declared, the exemption would expire on May 1, 
2018, if no agreement was reached. Id. at 13,362, ¶ 11. 
And if an agreement was reached, the President said 
(as he did in Proclamation 9705), “corresponding ad-
justments to the tariff ” previously set for other coun-
tries would be considered. Id. 

 About five weeks later, on April 30, 2018, the Pres-
ident issued Proclamation 9740 announcing agree-
ments and further negotiations. 83 Fed. Reg. 20,683 
(May 7, 2018). The President announced that negotia-
tions with South Korea had succeeded, producing an 
agreement “on a range of measures, . . . including a 
quota that restricts the quantity of steel articles im-
ported into the United States from South Korea.” Id. 
at 20,683, ¶ 4. The President also reported that the 
“United States has agreed in principle with Argen-
tina, Australia, and Brazil on satisfactory alterna-
tive means” and temporarily exempted those countries 
from the 25% ad valorem tariff “to finalize the details” 
of the agreements. Id. at 20,684, ¶ 5. And he noted that 
the United States was “continuing discussions with 
Canada, Mexico and the [European Union].” Id. at 
20,684, ¶ 6. 

 Later, on May 31, 2018, the President, in Procla-
mation 9759, announced that the United States had 
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reached agreements with Argentina, Australia, and 
Brazil. 83 Fed. Reg. 25,857, 25,857-58 (June 5, 2018). 

 Proclamations 9772 and 9886. On August 10, 
2018, just over five months after the President issued 
the first proclamation (Proclamation 9705), he issued 
the proclamation challenged here by Transpacific, i.e., 
Proclamation 9772. 83 Fed. Reg. 40,429 (Aug. 15, 2018). 
The President explained that the Secretary had moni-
tored imports of steel articles (as directed in Proclama-
tion 9705) and, based on that monitoring, the Secretary 
had “informed [the President] that while capacity uti-
lization in the domestic steel industry has improved, it 
is still below the target capacity utilization level” iden-
tified in the January 2018 report and imports were 
“still several percentage points greater than the level 
of imports that would allow domestic capacity utiliza-
tion to reach the target level.” Id. at 40,429, ¶¶ 3–4. 
The President added that in the “January 2018 report, 
the Secretary recommended . . . applying a higher tar-
iff to a list of specific countries” if the President “deter-
mine[d] that all countries should not be subject to the 
same tariff.” Id. at 40,429, ¶ 6. The President also 
noted that the Secretary’s report had Turkey on the list 
and that the report explained that “Turkey is among 
the major exporters of steel to the United States for 
domestic consumption.” Id. Then the President de-
clared: “To further reduce imports of steel articles and 
increase domestic capacity utilization, I have deter-
mined that it is necessary and appropriate to impose a 
50 percent ad valorem tariff on steel articles imported 
from Turkey, beginning on August 13, 2018.” Id. The 
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President also highlighted that the Secretary had ad-
vised him that the adjustment on steel imports from 
Turkey “will be a significant step toward ensuring the 
viability of the domestic steel industry.” Id. 

 The 50% ad valorem tariff on Turkish steel re-
mained in place for just under nine months—until May 
21, 2019—when it returned to 25%. See Proclamation 
9886 of May 16, 2019, 84 Fed. Reg. 23,421 (May 21, 
2019). In the proclamation announcing the return to 
the 25% level, the President stated that the Secretary 
had advised him “that, since the implementation of the 
higher tariff under Proclamation 9772, . . . the domes-
tic industry’s capacity utilization ha[d] improved . . . to 
approximately the target level recommended in the 
Secretary’s report.” Id. at 23,421–22, ¶ 6. The Presi-
dent determined that “[t]his target level, if maintained 
for an appropriate period, will improve the financial 
viability of the domestic steel industry over the long 
term.” Id. at 23,422, ¶ 6. “Given these improvements,” 
the President “determined that it [wa]s necessary and 
appropriate to remove the higher tariff on steel im-
ports from Turkey imposed by Proclamation 9772, and 
to instead impose a 25 percent ad valorem tariff on 
steel imports from Turkey.” Id. at 23,422, ¶ 7. The Pres-
ident also determined that “[m]aintaining the existing 
25 percent ad valorem tariff on most countries [wa]s 
necessary and appropriate at this time to address the 
threatened impairment of the national security that 
the Secretary found in the January 2018 report.” Id. 
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 On January 17, 2019, while the 50% tariff was in 
effect, Transpacific sued the United States, two agen-
cies of the United States (the Department of Com-
merce and U.S. Customs and Border Protection), the 
President, and the heads of the two agencies, invok-
ing the Trade Court’s jurisdiction under 28 U.S.C. 
§ 1581(i)(2), (4). See Transpacific Steel LLC v. United 
States, No. 1:19-cv-00009, ECF No. 6 (Ct. Int’l Trade 
Jan. 17, 2019) (Complaint). Transpacific amended 
its complaint on April 2, 2019, naming the same de-
fendants. J.A. 95. Like the original complaint, the 
amended complaint alleged that Proclamation 9772 
was unlawful because the President exceeded his au-
thority under 19 U.S.C. § 1862 and violated the Fifth 
Amendment’s guarantees of equal protection and of 
procedural due process. J.A. 95–559. 

 On April 3, 2019, the government moved to dis-
miss the suit for failure to state a claim, and on No-
vember 15, 2019, the Trade Court denied the motion. 
Transpacific Steel LLC v. United States, 415 F. Supp. 
3d 1267, 1269 (Ct. Int’l Trade 2019) (Transpacific I). 
The Trade Court held that Transpacific stated a claim 
that the timing provisions of § 1862(c) foreclosed the 
President from doing what he did here, namely, an-
nounce and put into effect a plan of action within the 
statutory time periods (as the President did in Procla-
mation 9705), and then raise tariffs pursuant to the 
implemented plan after those deadlines passed (as the 
President did in Proclamation 9772) without obtaining 
a new report from the Secretary produced through the 
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statutorily specified procedure. Id. at 1274–76. The 
Trade Court also determined that Transpacific stated 
a claim that Proclamation 9772 violated the Fifth 
Amendment’s equal-protection guarantee because it 
alleged that there was “no set of facts that justify iden-
tifying importers of steel from Turkey as a class of one.” 
Id. at 1272. As for the procedural-due-process claim, 
the Trade Court did not reach it because the court de-
termined that the President violated the procedural 
constraints of § 1862. Id. at 1276. 

 Shortly thereafter, the other appellees were per-
mitted to intervene as co-plaintiffs. See J.A. 64–65. On 
January 21, 2020, the parties jointly moved for a judg-
ment on the agency record. J.A. 65. About six months 
later, on July 14, 2020, the Trade Court issued an opin-
ion and entered judgment for Transpacific. Transpa-
cific Steel LLC v. United States, 466 F. Supp. 3d 1246, 
1249 (Ct. Int’l Trade 2020) (Transpacific II); J.A. 1–2 
(Judgment). The Trade Court concluded that Procla-
mation 9772 was unlawful because the President vio-
lated a statutory timing constraint of § 1862 and 
because singling out importers of Turkish steel prod-
ucts denied them the constitutionally guaranteed 
equal protection of the laws. 

 As to § 1862, the court maintained its view that 
“there is nothing in the statute to support the continu-
ing authority to modify Proclamations outside of the 
stated time-lines.” Transpacific II, 466 F. Supp. 3d at 
1253. Although the Trade Court recognized that § 1862 
before the 1988 amendments let the President “mod-
ify previous Proclamations as a form of continuing 
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authority,” the court explained that “the statutory 
scheme has since been altered, and the court must give 
meaning to those alterations.” Id. “The 1988 amend-
ments prescribed time limits,” the court noted, “but 
also deleted language that could be read to give the 
President the power to continually modify Proclama-
tions.” Id. And the court repeated that nondelegation 
concerns reinforced its reading. Id. The Trade Court 
therefore held that “ ‘modifications’ of existing Procla-
mations under the current statutory scheme, without 
following the procedures in the statute, are not permit-
ted.” Id. 

 As to equal protection, the Trade Court concluded 
that the government flunked the rational-basis stan-
dard. “Singling out steel products from Turkey,” rea-
soned the court, “is not a rational means of addressing” 
the government’s national-security concern. Id. at 
1258. According to the court, the “status quo under nor-
mal trade relations is equal tariff treatment of similar 
products irrespective of country of origin. Although 
deviation from this general principle is allowable, 
such deviation cannot be arbitrarily and irrationally 
enforced in a way that treats similarly situated clas-
ses differently without permissible justification.” Id. 
(citation omitted). The court, seeing no permissible 
justification, concluded: “Proclamation 9772 denies 
[Transpacific] the equal protection of the law.” Id. 

 The court then addressed Transpacific’s proce-
dural-due-process argument. It stated: “[T]he process 
[Transpacific] request[s] is simply that the govern-
ment be made to comply with the procedures laid out 
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in the statute. Because we hold that [Transpacific is] 
entitled to that process under the statute, we need 
not also answer whether any constitutional guaran-
tees of Due Process were violated.” Id. at 1259. The 
court added: “Whatever constitutional minimum pro-
cess might be owed, it is satisfied by requiring that the 
President abide by the statute’s procedures.” Id. 

 The same day, the Trade Court entered final judg-
ment. J.A. 1. The court ordered that Proclamation 9772 
“is declared unlawful and void” and ordered that the 
“United States Customs and Border Protection refund 
[Transpacific] the difference between any tariffs col-
lected on its imports of steel products” under Procla-
mation 9772 “and the 25% ad valorem tariff that would 
otherwise apply on these imports together with such 
costs and interest as provided by law.” J.A. 1–2.4 

 The government timely appealed the Trade 
Court’s judgment. We have jurisdiction under 28 U.S.C. 
§ 1295(a)(5).5 

 
 4 The government moved to stay enforcement of the judg-
ment’s refund order pending appeal. The Trade Court denied the 
stay, Transpacific Steel LLC v. United States, 474 F. Supp. 3d 
1332 (Ct. Int’l Trade 2020), and this court denied the govern-
ment’s request that we stay the order pending appeal, Transpa-
cific Steel LLC v. United States, 840 F. App’x 517 (Fed. Cir. 2020). 
 5 Transpacific invoked the Trade Court’s jurisdiction under a 
provision that gives that court jurisdiction over “any civil action 
commenced against the United States, its agencies, or its officers, 
that arises out of any law of the United States providing for” cer-
tain tariffs or duties of the sort at issue here. 28 U.S.C. § 1581(i). 
The provision clearly covers this case, with one possible, limited 
exception: There is a question (not raised by any party) whether  
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II 

 The government challenges the Trade Court’s 
rulings that Proclamation 9772 violated 19 U.S.C. 
§ 1862 and the Fifth Amendment’s guarantee of 
equal protection. In response, Transpacific defends 
those rulings, but it does not present here, or seek a 
conditional remand to press, its procedural-due- 
process challenge, which we therefore deem dropped. 
And although Transpacific briefly asserts a nondelega-
tion challenge simply to preserve it, we have already 
rejected such a challenge, American Inst. for Int’l Steel, 
806 F. App’x at 983, and Transpacific has presented no 
developed argument on nondelegation that warrants 
additional discussion. Accordingly, we limit ourselves 
to the § 1862 and equal-protection issues. 

 We review the judgment on the agency record 
without deference. See Fedmet Resources Corp. v. 

 
the claim against the President comes within the provision. See 
Corus Group PLC v. Int’l Trade Comm’n, 352 F.3d 1351, 1359 
(Fed. Cir. 2003) (concluding that the President is not an “officer[ ]” 
under § 1581(i) and dismissing claim against the President); 
PrimeSource Bldg. Prods., Inc. v. United States, 497 F. Supp. 3d 
1333, 1365-70 (Ct. Int’l Trade 2021) (Baker, J., concurring in part 
and dissenting in part) (discussing the question). We need not ad-
dress that question because jurisdiction existed over the claims 
against the other defendants and jurisdiction exists here to re-
view the Trade Court’s judgment. Cf. Trump v. Hawaii, 138 S. Ct. 
2392, 2416 (2018) (for standing, all that need be decided is that 
one plaintiff has standing); Horne v. Flores, 557 U.S. 433, 445 
(2009) (same). We reverse and remand this case for entry of judg-
ment against Transpacific; but in the remand, the Trade Court 
may decide whether the judgment against Transpacific should in-
clude dismissal of the claim against the President. 
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United States, 755 F.3d 912, 918 (Fed. Cir. 2014). This 
appeal involves only legal issues, which we decide de 
novo. See GPX Int’l Tire Corp. v. United States, 780 F.3d 
1136, 1140 (Fed. Cir. 2015). 

 
A 

 The Trade Court concluded that § 1862 prohibited 
the President from raising tariffs in Proclamation 9772 
because the President issued that proclamation after 
the 90-day period for the President to decide to concur 
or disagree with the Secretary’s January 2018 finding 
of threat and to determine how to respond to the 
threat, and after the 15-day period for the President to 
implement the chosen response, without obtaining a 
new finding of threat from the Secretary. The Trade 
Court so concluded even though: Proclamation 9772 
was a further implementation of Proclamation 9705; 
Proclamation 9705 was issued within the two specified 
time periods and expressly provided for future adjust-
ments; and Proclamation 9772 adhered to the basis of 
the threat finding in the Secretary’s January 2018 re-
port, namely, the need for a particular domestic-plant 
utilization level, which the implementation measures 
had not yet achieved. We reverse. In these circum-
stances, we conclude that the Trade Court erred in 
determining that the President’s issuance of Procla-
mation 9772 violated § 1862. 

 The key issue is whether § 1862(c)(1) permits the 
President to announce a continuing course of action 
within the statutory time period and then modify the 
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initial implementing steps in line with the announced 
plan of action by adding impositions on imports to 
achieve the stated implementation objective. We con-
clude that the President does have such authority in 
the circumstances presented here. Specifically, we con-
clude that the best reading of the statutory text of 
§ 1862, understood in context and in light of the evi-
dent purpose of the statute and the history of prede-
cessor enactments and their implementation, is that 
the authority of the President includes authority to 
adopt and carry out a plan of action that allows adjust-
ments of specific measures, including by increasing im-
port restrictions, in carrying out the plan over time. 
Transpacific does not argue that Proclamation 9772 is 
unlawful under the statute if, as we conclude, the Pres-
ident has the authority to adopt and pursue such a con-
tinuing course of action. 

 In our statutory analysis, we consider text and 
context, including purpose and history. Judge Reyna, 
in dissent, reaches different conclusions about these 
considerations and about the bottom-line result. Our 
discussion of the individual considerations provides, 
without further direct reference to Judge Reyna’s dis-
sent, the reasons we take a different view on the points 
of disagreement. 

 
1 

 We start with the text of 19 U.S.C. § 1862(c)(1) and 
its “ordinary meaning at the time Congress enacted 
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the statute.” New Prime Inc. v. Oliveira, 139 S. Ct. 532, 
539 (2019) (cleaned up). Subsection (c)(1) states: 

(c) Adjustment of imports; determination by 
President; report to Congress; additional ac-
tions; publication in Federal Register 

(1)(A) Within 90 days after receiv-
ing a report submitted under subsec-
tion (b)(3)(A) in which the Secretary 
finds that an article is being im-
ported into the United States in 
such quantities or under such cir-
cumstances as to threaten to impair 
the national security, the President 
shall— 

(i) determine whether the 
President concurs with the 
finding of the Secretary, and 

(ii) if the President con-
curs, determine the nature 
and duration of the action 
that, in the judgment of the 
President, must be taken to 
adjust the imports of the ar-
ticle and its derivatives so 
that such imports will not 
threaten to impair the na-
tional security. 

(B) If the President determines un-
der subparagraph (A) to take action 
to adjust imports of an article and its 
derivatives, the President shall im-
plement that action by no later than 
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the date that is 15 days after the day 
on which the President determines to 
take action under subparagraph (A). 

§ 1862(c)(1). 

 Paragraph (1) contains several time directives. 
“Within 90 days after receiving a report” with a finding 
that importation of an article threatens to impair na-
tional security, the President “shall,” first, “determine 
whether the President concurs with the finding of the 
Secretary,” § 1862(c)(1)(A)(i), and, second, if the Presi-
dent concurs, “determine the nature and duration of 
the action that, in the judgment of the President, must 
be taken to adjust the imports of the article and its de-
rivatives so that such imports will not threaten to im-
pair the national security,” § 1862(c)(1)(A)(ii). Then, if 
the President has concurred in the finding of threat 
and determined the action to be taken in response, the 
President “shall implement that action by no later 
than the date that is 15 days after the day on which 
the President determines to take action under subpar-
agraph (A).” § 1862(c)(1)(B). 

 The Trade Court’s interpretation of subsection 
(c)(1)’s time directives does not follow from the ordi-
nary meaning of the provision’s language at the time 
of enactment. In two ways, the Trade Court took too 
narrow a view of what the ordinary meaning allows. 

 First: The Trade Court indicated its view that the 
“necessary implication” of the timing provisions was 
that no burden-increasing action could be taken after 
the specified times. Transpacific I, 415 F. Supp. 3d at 
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1275 n.13; Transpacific II, 466 F. Supp. 3d at 1252 
(“[T]he temporal restrictions on the President’s 
power to take action pursuant to a report and recom-
mendation by the Secretary is not a mere directory 
guideline, but a restriction that requires strict adher-
ence. To require adherence to the statutory scheme 
does not amount to a sanction, but simply ensures that 
the deadlines are given meaning and that the Presi-
dent is acting on up-to-date national security guid-
ance.”). But that is not a necessary implication of the 
words. 

 As a matter of ordinary meaning, a command to 
“take this action by time T” is often, in substance, a 
compound command—one, a directive (with conferral 
of authority) to take the action, and, two, a directive to 
do so by the prescribed time. A violation of the tem-
poral obligation imposed by the second directive does 
not necessarily negate the primary obligation imposed 
by—let alone the grant of authority implicit in—the 
first directive. For example: Most people would un-
derstand the directive “return the car by 11 p.m.” to 
require the return of the car even after 11 p.m. See, 
e.g., Henson v. Santander Consumer USA Inc., 137 
S. Ct. 1718, 1722 (2017) (using a conversation between 
friends to show ordinary meaning). That is why a real 
addition of meaning, or at least a resolution of uncer-
tainty, results when “take this action by time T” is fol-
lowed by words like “or else don’t take it at all.” 

 The Supreme Court has recognized this linguistic 
point in the context of statutory commands to execu-
tive officers to take action within a specified time. It 
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has made clear that such a command does not, without 
more, entail lack of authority, or of obligation, to take 
the action after that date has passed, even though the 
obligation to act by the specified time has been vio-
lated. The Court so ruled in 1986 in Brock v. Pierce 
County, concluding that “the mere use of the word 
‘shall’ in [a statute], standing alone, is not enough to 
remove the [official’s] power to act after” the time dead-
line. 476 U.S. 253, 262 (1986). As the Supreme Court 
summarized the point some years later, Brock held 
that the particular time command was “meant ‘to spur 
the Secretary to action, not to limit the scope of his au-
thority,’ so that untimely action was still valid.” Barn-
hart v. Peabody Coal Co., 537 U.S. 149, 158 (2003) 
(quoting Brock, 476 U.S. at 265). In 2003, the Court em-
phasized: “Nor, since Brock, have we ever construed a 
provision that the Government ‘shall’ act within a 
specified time, without more, as a jurisdictional limit 
precluding action later.” Id.; see also, e.g., id. at 157 (“It 
misses the point simply to argue that the October 1, 
1993, date was ‘mandatory,’ ‘imperative,’ or a ‘deadline,’ 
as of course it was, however unrealistic the mandate 
may have been.”); id. at 160–61 (explaining that Brock 
made clear that “a statute directing official action 
needs more than a mandatory ‘shall’ before the grant 
of power can sensibly be read to expire when the job is 
supposed to be done”); United States v. James Daniel 
Good Real Prop., 510 U.S. 43, 63 (1993) (“[I]f a statute 
does not specify a consequence for noncompliance with 
statutory timing provisions, the federal courts will not 
in the ordinary course impose their own coercive sanc-
tion.”); United States v. Montalvo-Murillo, 495 U.S. 711, 
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718–19 (1990); Nielsen v. Preap, 139 S. Ct. 954, 967–68 
(2019) (Alito, J., joined by Roberts, C.J., and Ka-
vanaugh, J.). 

 The commonsense linguistic point, and its appli-
cation in the statutory setting, formed the backdrop to 
Congress’s amendments to § 1862 in 1988. The Brock 
decision issued two years before Congress’s amend-
ments. See Barnhart, 537 U.S. at 160 (“The Coal Act 
was adopted six years after Brock came down, when 
Congress was presumably aware that we do not readily 
infer congressional intent to limit an agency’s power 
to get a mandatory job done merely from a specifica-
tion to act by a certain time.”); Nielsen, 139 S. Ct. 
at 967 (Alito, J., joined by Roberts, C.J., and Ka-
vanaugh, J.) (“This principle for interpreting time lim-
its on statutory mandates was a fixture of the legal 
backdrop when Congress enacted [the statute at is-
sue].”). We thus disagree with the Trade Court to the 
extent that it viewed the expiration of the time periods 
in § 1862(c)(1), standing alone, as automatically equat-
ing to the expiration of the President’s authority to 
take further burden-increasing steps, as he did here. 

 Second: The Trade Court’s ruling also appears to 
rest on a premise that the provisions of § 1862(c)(1) at 
issue apply their time requirements to each individual 
discrete imposition on imports, rather than to the 
adoption and initiation of a plan of action or course of 
action (with choices to impose particular burdens in 
the carrying out of the plan permissibly made later in 
time). The language of the provisions, however, does 
not support that premise. 
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 The terms “action” and “take action” are not lim-
ited in that way, but can readily be used to refer to a 
process or launch of a series of steps over time. See, e.g., 
Action, Black’s Law Dictionary 49 (4th ed. 1957) (“an 
act or series of acts”); Black’s Law Dictionary 26 (5th 
ed. 1979) (same); Garner’s Dictionary of Modern Legal 
Usage 19 (2d ed. 1995) (“action suggests a process—the 
many discrete events that make up a bit of behavior—
whereas act is unitary”); Garner’s Dictionary of Legal 
Usage 18 (3d ed. 2011) (same); Black’s Law Dictionary 
37 (11th ed. 2019) (“The process of doing something”); 
see also, e.g., Action, Random House Webster’s Una-
bridged Dictionary 20 (2d ed. 2001) (similar); Ameri-
can Heritage Dictionary 17 (3d ed. 1992) (similar); 
Garner’s Dictionary of Modern American Usage 14 
(1998) (“Act is unitary, while action suggests a pro-
cess—the many discrete events that make up a bit 
of behavior.”); Garner’s Modern American Usage 16 
(3d ed. 2009) (same). The authorization for the Presi-
dent to determine the “nature and duration of the 
action,” § 1862(c)(1)(A)(ii), supports, rather than ex-
cludes, coverage of a plan implemented over time, in-
cluding options for contingency-dependent choices that 
are a commonplace feature of plans of action. The 
phrase “implement that action,” § 1862(c)(1)(B), like-
wise conveys an understanding of “action” as covering 
plans of action. See Implement, 1 Shorter Oxford Eng-
lish Dictionary 1330 (5th ed. 2002) (“put (a decision or 
plan) into effect” (emphasis added)); The American Her-
itage Dictionary of the English Language 660 (1981) 
(“To provide a definite plan or procedure to ensure 
the fulfillment of ” (emphasis added)); see also, e.g., 
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Implement, Webster’s New World Dictionary of Ameri-
can English 677 (3rd College ed. 1988) (“to carry into 
effect” or “give practical effect to”); Random House 
College Dictionary 667 (Revised ed. 1982) (“to put into 
effect according to or by means of a definite plan or 
procedure”). 

 In short, the ordinary meaning of “action” in con-
text indicates that the time directive applies to the an-
nouncement and adoption of the plan of action rather 
than each act following the adopted plan. Cf. H.R. Rep. 
No. 100-576, at 711 (1988) (Conf. Rep.) (“The House bill 
requires the President to decide whether to take action 
within 90 days after receiving the Secretary’s report, 
and to proclaim such action within 15 days.” (emphasis 
added)). 

 
2 

 What the terms of subsection (c)(1) indicate, rele-
vant statutory context reinforces. See Merit Mgt. 
Group, LP v. FTI Consulting, Inc., 138 S. Ct. 883, 892–
93 (2018) (considering “[t]he language of [the provi-
sion at issue], the specific context in which that lan-
guage is used, and the broader statutory structure”); 
Johnson v. United States, 559 U.S. 133, 139 (2010) 
(“Ultimately, context determines meaning.”); Antonin 
Scalia & Bryan A. Garner, Reading Law: The Interpre-
tation of Legal Texts § 24, at 167 (2012) (“[T]he whole-
text canon . . . calls on the judicial interpreter to con-
sider the entire text, in view of its structure and of the 
physical and logical relation of its many parts.”). 
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 Paragraph (3) specifically bolsters the understand-
ing that the President is not barred, by paragraph (1), 
from adopting, outside the 15-day period for implemen-
tation, specific new burden-imposing measures not de-
cided on and adopted within the period. Paragraph (3) 
so indicates for the situation when the initially pro-
claimed action is (bilateral or multilateral) negotia-
tion: 

 (3)(A) If— 

(i) the action taken by the Presi-
dent under paragraph (1) is the nego-
tiation of an agreement which limits 
or restricts the importation into, or 
the exportation to, the United States 
of the article that threatens to impair 
national security, and 

(ii) either— 

(I) no such agreement is 
entered into before the date 
that is 180 days after the 
date on which the President 
makes the determination 
under paragraph (1)(A) to 
take such action, or 

(II) such an agreement 
that has been entered into is 
not being carried out or is 
ineffective in eliminating 
the threat to the national se-
curity posed by imports of 
such article, 
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the President shall take such other actions as 
the President deems necessary to adjust the 
imports of such article so that such imports 
will not threaten to impair the national secu-
rity. The President shall publish in the Fed-
eral Register notice of any additional actions 
being taken under this section by reason of 
this subparagraph. 

§ 1862(c)(3)(A). 

 Subparagraph (A) indicates that one of the Presi-
dent’s options is to try to secure agreements with for-
eign nations. Negotiation and agreement themselves 
will typically occur after the 15 days specified in sub-
section (c)(1)(B) have passed. That is all the more true 
of the “other actions” the President is directed to take 
if negotiations fail or if resulting agreements are vio-
lated or are ineffective in eliminating the national-
security threat. Those provisions run counter to the 
Trade Court’s view that Congress forbade presiden-
tial imposition of newly specified burdens after 
§ 1862(c)(1)’s 90-day and 15-day periods.6 

 More generally, § 1862’s “evident purpose” is an 
aspect of the context that must be assessed to deter-
mine the fair reading of the statute. See Scalia & 

 
 6 Although the government in this case has not specifically 
argued that the President, in Proclamation 9772, determined 
that the steel-import agreements already entered into were “in-
effective in eliminating the threat to the national security,” 
§ 1862(c)(3)(A)(ii)(II), it is not clear what substantive difference 
there is between that formulation and the President’s declaration 
in the proclamation that further restrictions on imports were 
needed to meet the capacity-utilization target. 
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Garner, Reading Law § 4, at 63 (The presumption 
against ineffectiveness “follows inevitably from the 
facts that (1) interpretation always depends on con-
text, (2) context always includes evident purpose, and 
(3) evident purpose always includes effectiveness.”); see 
also id. § 3, at 56 (“[C]ontext includes the purpose of 
the text.”). The manifest purpose of this statute is to 
enable and obligate the President (in whom Congress 
vested the power to make the remedial judgments) to 
effectively alleviate the threat to national security 
identified in a finding by the Secretary with which the 
President has concurred. Reading § 1862(c)(1) to per-
mit announcement of a plan within the specified 15 
days, followed by implementation decisions reflecting 
contingencies affecting achievement of the goal defined 
by the Secretary’s finding, furthers that evident pur-
pose. 

 This does not mean that the statutory purpose is 
furthered by permitting any presidential imposition 
after the 15-day period, even an imposition that 
makes no sense except on premises that depart from 
the Secretary’s finding, whether because the finding is 
simply too stale to be a basis for the new imposition or 
for other reasons. The statute indisputably incorpo-
rates a congressional judgment that an affirmative 
finding of threat by the Secretary is the predicate for 
presidential action, while also incorporating a con-
gressional judgment that how to address the problem 
identified in the finding is a matter for the President, 
whose choices about remedy are not constrained by 
the Secretary’s recommendations. See § 1862(c)(1) 
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(predicating the President’s power on the Secretary’s 
“find[ing]” and not the Secretary’s “recommenda-
tions”). This case involves presidential adherence to 
the key finding of a need for a certain capacity-utiliza-
tion level, with no indication of staleness of that find-
ing. We have no occasion to rule on other circumstances 
or to decide what aspects of presidential decisions un-
der § 1862 are judicially reviewable. 

 It is enough to say that the Trade Court’s categor-
ical narrow reading of § 1862(c)(1)—precluding all 
impositions adopted after the 15-day period in imple-
mentation of a plan announced within the period—ob-
structs the statutory purpose. This case illustrates 
why. The threat to national security was tied to an 
excess of imports overall, from numerous countries, 
that left domestic capacity utilized less than an identi-
fied, plant-sustaining level. As the President struck 
deals with some countries as contemplated by Procla-
mation 9705, the agreed-to imports from those coun-
tries would logically affect—most relevantly, could 
reduce—the volume of imports from other countries, 
lacking agreements with the United States, that could 
be allowed if the stated goal of overall-imports reduc-
tion was still to be met. Paragraph (3) of § 1862(c) and 
Proclamation 9705 recognize this evident relationship. 
To prevent the President from increasing the imposi-
tions on non-agreement countries after the initial plan 
announcement would be to impede the President’s 
ability to be effective in solving the specific problem 
found by the Secretary. 
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 Transpacific has suggested that the President’s 
authority to act outside the 15-day period without se-
curing a new report from the Secretary is limited to 
relaxing impositions imposed initially within that 
period. See Oral Arg. at 1:07:48–1:10:00; see also 
Transpacific I, 415 F. Supp. 3d at 1275 (asserting that 
“the statute specifically grants the President power 
to ‘determine the . . . duration of the action[,]’ a power 
to end any action” (alterations in original) (quoting 
§ 1862(c)(1)(A)(ii))). That suggestion, however, as-
sumes a negative answer to the key question of 
whether the “action” authorized by paragraph (1) can 
be a plan under which later measures are imposed. It 
does not provide support for that answer. And that an-
swer is not supported by the ordinary meaning of the 
language and conflicts with paragraph (3) of § 1862(c) 
and § 1862’s purpose entrusting the President with the 
duty to adopt effective measures for the threat found 
by the Secretary. 

 
3 

 The “legal and historical backdrop” against which 
Congress legislated confirms that under § 1862(c)(1) 
the President has authority to pursue a continuing 
course of action, with adjustments (including addi-
tional impositions) adopted over time. See Fed. Re-
public of Germany v. Philipp, 141 S. Ct. 703, 712 
(2021) (“Congress drafted the expropriation excep-
tion and its predecessor, the Hickenlooper Amend-
ment, against that legal and historical backdrop.”); id. 
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at 711 (interpreting the statute at issue “[b]ased on 
this historical and legal background”). 

 
a 

 Since 1955, Congress has delegated to the Presi-
dent broad discretion to adjust imports of an article 
that threaten to impair national security, if a desig-
nated executive officer has made a finding of such a 
threat. Subsequent amendments made changes, in-
cluding changes to enhance the process leading to the 
predicate finding at the agency level and, at the presi-
dential level, generally to add to the President’s au-
thority and obligation to act in response to the relevant 
official’s threat finding. Throughout, Congress has re-
tained the key term “action” in describing the Presi-
dent’s response. 

 Section 7 of the Trade Agreements Extension Act 
of 1955 provided in relevant part: 

(b) In order to further the policy and purpose 
of this section, whenever the Director of the 
Office of Defense Mobilization has reason to 
believe that any article is being imported into 
the United States in such quantities as to 
threaten to impair the national security, he 
shall so advise the President, and if the Pres-
ident agrees that there is reason for such be-
lief, the President shall cause an immediate 
investigation to be made to determine the 
facts. If, on the basis of such investigation, and 
the report to him of the findings and recom-
mendations made in connection therewith, 
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the President finds that the article is being 
imported into the United States in such quan-
titates as to threaten to impair the national 
security, he shall take such action as he deems 
necessary to adjust the imports of such article 
to a level that will not threaten to impair the 
national security. 

Trade Agreements Extension Act of 1955, ch. 169, § 7, 
69 Stat. 162, 166 (emphasis added). The provision gave 
the executive officer the responsibility to make a pre-
liminary “reason to believe” finding, but it did not ex-
pressly declare that the officer, after investigation, 
must make a positive finding of threat as a precondi-
tion to presidential action. 

 In the Trade Agreements Extension Act of 1958, 
Congress made that precondition explicit and also 
made other amendments, while keeping the word “ac-
tion.” See Algonquin, 426 U.S. at 568 (The 1958 amend-
ments “added no limitations with respect to the type of 
action that the President was authorized to take. The 
1958 re-enactment, like the 1955 provision, authorized 
the President under appropriate conditions to ‘take 
such action’ ‘as he deems necessary to adjust the im-
ports.’ ” (cleaned up)). The 1958 statute provided in rel-
evant part: 

(b) Upon request of the head of any Depart-
ment or Agency, upon application of an inter-
ested party, or upon his own motion, the 
Director of the Office of Defense and Civilian 
Mobilization (hereinafter in this section re-
ferred to as the “Director”) shall immediately 
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make an appropriate investigation, in the 
course of which he shall seek information and 
advice from other appropriate Departments 
and Agencies, to determine the effects on the 
national security of imports of the article 
which is the subject of such request, applica-
tion, or motion. If, as a result of such investi-
gation, the Director is of the opinion that the 
said article is being imported into the United 
States in such quantities or under such cir-
cumstances as to threaten to impair the na-
tional security, he shall promptly so advise the 
President, and, unless the President deter-
mines that the article is not being imported 
into the United States in such quantities or 
under such circumstances as to threaten to 
impair the national security as set forth in 
this section, he shall take such action, and for 
such time, as he deems necessary to adjust the 
imports of such article and its derivatives so 
that such imports will not so threaten to im-
pair the national security. 

Pub. L. No. 85–686, § 8(b), 72 Stat. 673, 678 (emphases 
added). 

 In addition to making explicit that the designated 
officer must make the threat finding, the 1958 provi-
sion embodied four relevant changes from the 1955 
version. First, Congress expanded the President’s 
power by adding that the President may adjust not 
only the “article” but also “its derivatives,” even though 
the executive officer’s report had to investigate only 
the “article.” Second, Congress clarified that the Presi-
dent’s discretion for the “action” included not only the 
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nature of the action (i.e., “such action”) but its duration 
(i.e., “for such time”). Third, Congress broadened what 
would suffice as the predicate for the President’s au-
thority: “[W]hile under the 1955 provision the Presi-
dent was authorized to act only on a finding that 
‘quantities’ of imports threatened to impair the na-
tional security, the 1958 provision also authorized 
Presidential action on a finding that an article is being 
imported ‘under such circumstances’ as to threaten to 
impair the national security.” Algonquin, 426 U.S. at 
568 n.24. Fourth, Congress removed the requirement 
that the relevant officer seek the President’s approval 
before starting an investigation. These features stayed 
materially the same until 1988. 

 In 1962, Congress reenacted the 1958 provision—
without material change, the Supreme Court has 
noted, though some wording was altered (e.g., the 
predicate “opinion” became a predicate “finding”)—as 
section 232 of the Trade Expansion Act of 1962, Pub. L. 
No. 87–796, 76 Stat. 872, 977. See Algonquin, 426 U.S. 
at 568 (“When the national security provision next 
came up for re-examination, it was re-enacted without 
material change as § 232(b) of the Trade Expansion 
Act of 1962.”). Between 1966 and 1988, Congress 
made various changes to the statute that have not 
been featured in the arguments made to this court in 
this case. For example, in 1975, Congress made the 
Secretary of the Treasury the official with the predi-
cate-finding responsibility and relocated the “unless” 
clause addressing presidential disagreement with the 
predicate threat finding. See Trade Act of 1974, Pub. L. 
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No. 93–618, § 127(d)(3), 88 Stat. 1978, 1993 (replacing 
the Director of the Office of Emergency Planning with 
the Secretary of the Treasury). In 1980, Congress 
added a legislative-veto procedure for presidential ac-
tion adjusting imports of petroleum or petroleum prod-
ucts. See Crude Oil Windfall Profit Tax Act of 1980, 
Pub. L. No. 96–223, § 402, 94 Stat. 229, 301. 

 Just before Congress enacted its amendments in 
1988, 19 U.S.C. § 1862 read in relevant part: 

Upon request of the head of any department 
or agency, upon application of an interested 
party, or upon his own motion, the Secretary 
of the Treasury (hereinafter referred to as the 
“Secretary”) shall immediately make an ap-
propriate investigation, in the course of which 
he shall seek information and advice from, 
and shall consult with, the Secretary of De-
fense, the Secretary of Commerce, and other 
appropriate officers of the United States, to 
determine the effects on the national security 
of imports of the article which is the subject of 
such request, application, or motion. 

The Secretary shall, if it is appropriate and af-
ter reasonable notice, hold public hearings or 
otherwise afford interested parties an oppor-
tunity to present information and advice rele-
vant to such investigation. The Secretary 
shall report the findings of his investigation 
under this subsection with respect to the ef-
fect of the importation of such article in such 
quantities or under such circumstances upon 
the national security and, based on such 
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findings, his recommendation for action or in-
action under this section to the President 
within one year after receiving an application 
from an interested party or otherwise begin-
ning an investigation under this subsection. 

If the Secretary finds that such article is being 
imported into the United States in such quan-
tities or under such circumstances as to 
threaten to impair the national security, he 
shall so advise the President and the Presi-
dent shall take such action, and for such time, 
as he deems necessary to adjust the imports 
of such article and its derivatives so that such 
imports will not threaten to impair the na-
tional security, unless the President deter-
mines that the article is not being imported 
into the United States in such quantities or 
under such circumstances as to threaten to 
impair the national security. 

§ 1862(b) (1980) (emphasis and paragraph breaks 
added). 

 In sum, from the beginning, Congress delegated 
broad powers to the President to combat imports that 
a designated executive officer found to threaten to 
impair national security. The word “action,” which re-
flected the President’s broad discretion in determining 
the nature of the act, has always been present. Con-
gress broadened the President’s already broad power 
in 1958 and, at the same time, reinforced the range of 
presidential discretion by adding the phrase “for such 
time.” 
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b 

 Practice under § 1862 during the three decades 
leading up to the 1988 amendments, and the under-
standing expressed during that time, provide strong 
confirmation that the proper meaning of the language 
at issue here (added by those amendments) is that 
presidential authority extends to carrying out a course 
of remedial measures, including measures that further 
restrict imports, chosen over time to address the threat 
identified in the underlying finding. Cf. Sosa v. Alvarez-
Machain, 542 U.S. 692, 714 (2004) (“We think history 
and practice give the edge to this latter position.”). 

 
i 

 From 1955 to 1988, Presidents frequently ad-
justed imports, including by increasing impositions so 
as to restrict imports, without seeking or obtaining a 
new formal investigation and report after the initial 
one. In 1959, acting under the 1958 version of § 1862, 
the relevant official (then, the Director of the Office of 
Civil and Defense Mobilization) formally investigated 
and submitted a report to the President stating 
“his opinion ‘that crude oil and the principal crude 
oil derivatives and products are being imported in 
such quantities and under such circumstances as to 
threaten to impair the national security.’ ” Proclama-
tion 3729, 24 Fed. Reg. 1,781, 1,781 (Mar. 12, 1959) 
(quoting the report). The President agreed and issued 
Proclamation 3729, which put into place a scheme, in-
cluding licenses, to adjust the imports of crude oil and 
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its derivatives. Id. The President also ordered the “Sec-
retary of the Interior [to] keep under review the im-
ports into [certain areas] of residual fuel oil to be used 
as fuel” and gave the Secretary the authority to “make, 
on a monthly basis if required, such adjustments in the 
maximum level of such imports as he may determine 
to be consonant with the objectives of this proclama-
tion.” Id. at 1,783, § 2(e). The President further ordered 
relevant officers to “maintain a constant surveillance 
of ” the imports of the article at issue and “its primary 
derivatives” and to “inform the President of any cir-
cumstances which, . . . might indicate the need for fur-
ther Presidential action.” Id. at 1,784, § 6(a). 

 The specific imposition initially adopted in Procla-
mation 3729 was modified at least 26 times before a 
new investigation and report were completed—16 
years later in 1975. See Restriction of Oil Imports, 43 
Op. Att’y Gen. 20, 22 (1975) (1975 AG Opinion) (“Proc-
lamation 3279 has been amended at least 26 times 
since its issuance in 1959.” (citing 19 U.S.C. § 1862 
note)). At least some of those modifications (made 
without a new report) “radically amended the pro-
gram.” Algonquin, 426 U.S. at 553; see also 1975 AG 
Opinion at 22 (“Some of those amendments have been 
minor administrative[ ] changes; others have involved 
major alteration of the means by which petroleum im-
ports were restricted; none have been preceded by a 
formal § 232(b) investigation and finding.”). 

 In 1975, the Attorney General formally opined on 
the proper interpretation of the statute and concluded 
that it permitted modifications of prior actions: 
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The normal meaning of the phrase “such ac-
tion,” in a context such as this, is not a single 
act but rather a continuing course of action, 
with respect to which the initial investigation 
and finding would satisfy the statutory re-
quirement. This interpretation is amply sup-
ported by the legislative history of the 
provision, which clearly contemplates a con-
tinuing process of monitoring, and modifying 
the import restrictions, as their limitations be-
come apparent and their effects change. 

1975 AG Opinion at 21 (emphases added).7 The 
Attorney General emphasized the long practice of 

 
 7 See also Presidential Authority to Adjust Ferroalloy Imports 
Under § 232(b) of the Trade Expansion Act of 1962, 6 Op. O.L.C. 
557, 562 (1982) (“Moreover, as this Department has previously 
indicated, the statutory language and relevant legislative history 
contemplate a continuing course of action, with the possibility of 
future modifications.”); id. (“As noted in a Commerce Department 
memorandum, the constant monitoring contemplated by § 232 en-
compasses not only a review of factual circumstances to deter-
mine whether a particular remedy is effective, but also a review 
to determine whether the initial finding of a threat to the national 
security remains valid.”); Legal Authorities Available to the Pres-
ident to Respond to a Severe Energy Supply Interruption or Other 
Substantial Reduction in Available Petroleum Products, 6 Op. 
O.L.C. 644, 678 (1982) (“The President’s powers under § 232(b) 
have received a broad interpretation.”). 
 In 1982, the Office of Legal Counsel stated that, for at least 
some changes, it would be advisable to seek a new predicate find-
ing, but the circumstances, involving remoteness or indirectness 
of the connection of the presidential action to the threat, are not 
present here. See 6 Op. O.L.C. at 561 (discussing remoteness of a 
program’s impact on importation); see also The President’s Power 
to Impose a Fee on Imported Oil Pursuant to the Trade Expansion 
Act of 1962, 6 Op. O.L.C. 74, 77–80 (1982) (discussing whether to 
get a new report with a predicate finding to avoid challenges  
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presidential action resting on that interpretation and 
added that Congress was aware of this practice. See id. 
at 22 (“The interpretation here proposed, whereby im-
port restrictions once imposed can be modified without 
an additional investigation and finding, has been sanc-
tioned by the Congress’ failure to object to the Presi-
dent’s proceeding on that basis repeatedly during the 
past 15 years.”). The next year, the Supreme Court 
highlighted the breadth of presidential authority un-
der the statute and added that Congress was aware of 
presidential practice. See Algonquin, 426 U.S. at 570 
(“Only a few months after President Nixon invoked 
the provision to initiate the import license fee system 
challenged here, Congress once again re-enacted the 
Presidential authorization encompassed in § 232(b) 
without material change. . . . The congressional acqui-
escence in President Nixon’s action manifested by the 
re-enactment of § 232(b) provides yet further corrobo-
ration that § 232(b) was understood and intended to 
authorize the imposition of monetary exactions as a 
means of adjusting imports.”). 

 Congress amended the statute in April 1980, add-
ing what is now subsection (f ), which addresses petro-
leum and sets out a congressional-disapproval process. 
Crude Oil Windfall Profit Tax Act, § 402, 94 Stat. at 
301. Between the Attorney General’s 1975 opinion and 
that amendment, which was the last one before 1988, 
the President continued to modify measures adopted 
under the statute without obtaining new formal 

 
based on the remoteness or indirectness of the proposed import 
restrictions). We have no occasion to explore such situations. 
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reports. See PrimeSource Bldg. Prods., Inc. v. United 
States, 497 F. Supp. 3d 1333, 1375–76, 1387-88 (Ct. 
Int’l Trade 2021) (Baker, J., concurring in part and 
dissenting in part) (noting at least seven instances). 
Between the April 1980 amendment and the inaugu-
ration of the new President in January 1981, the Pres-
ident modified a prior proclamation at least four times 
without a new investigation and report. See id. (noting 
at least four instances). It is not disputed before us that 
the modifications during the decades of practice in-
cluded impositions of additional restrictions. See, e.g., 
id. at 1386–88. 

 At the time of the 1988 amendments, then, prac-
tice under and executive interpretation of the statute 
provided a settled meaning of “action” as including a 
“plan” or a “continuing course of action.” See Oral 
Arg. at 1:04:06–1:04:21 (Q: “The pre-1988 version, you 
would agree, it gave the President the authority to do 
subsequent actions years after the initial proclama-
tion? Is that right?” A: “That is the way the statute 
reads.”). This settled meaning is strongly presumed to 
have continued through the 1988 amendments, which 
kept the key term “action,” even while making other 
changes to the provision, indeed the subsection, in 
which the term appeared. See, e.g., Helsinn Healthcare 
S.A. v. Teva Pharms. USA, Inc., 139 S. Ct. 628, 633–
34 (2019) (“In light of this settled pre-AIA precedent 
on the meaning of ‘on sale,’ we presume that when 
Congress reenacted the same language in the AIA, 
it adopted the earlier judicial construction of that 
phrase.”); Dir. of Revenue of Missouri v. CoBank ACB, 
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531 U.S. 316, 324 (2001) (requiring a clear indication 
of a change in meaning to “disrupt the 50-year history 
of state taxation of banks for cooperatives”); cf. NLRB 
v. Noel Canning, 573 U.S. 513, 525 (2014) (“[T]he 
longstanding practice of the government can inform 
our determination of what the law is.” (cleaned up)); 
Trump v. Hawaii, 138 S. Ct. 2392, 2415 (2018) (looking 
at “historical practice” for statutory interpretation). 

 
ii 

 Overcoming the strong implication of continuity of 
the settled meaning would require a “clear indication 
from Congress of a change in policy.” United States v. 
O’Brien, 560 U.S. 218, 231 (2010) (internal quotation 
marks omitted). There is no such indication. Congress 
did not change “action” in 1988. And what it did change 
fails to imply the narrowing of presidential authority 
the Trade Court found. 

 In the 1988 amendments, Congress elaborated on 
the process by which the executive official responsible 
for making the predicate finding of threat—by then, 
the Secretary of Commerce—was to make that deci-
sion. § 1862(b). And in numerous ways, Congress acted 
to “spur” governmental action, not “limit the scope of 
. . . authority” previously possessed. Brock, 476 U.S. at 
265. Even as to the Secretary, Congress shortened the 
period for the determination to 270 days (from the 
earlier one year). § 1862(b). Congress then directed 
that, once the Secretary makes a finding of threat, the 
President is to respond to that finding within two short 
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periods—one for the determination whether the Presi-
dent concurred in the finding and the determination 
what to do about the threat if so, the other for imple-
menting the action the President deemed necessary. 
§ 1862(c)(1). Congress also made express that the pres-
idential action chosen could be a bilateral or multilat-
eral negotiation—something the conferees themselves 
understood was already implicit in § 1862(c)(1), see 
Conf. Rep. at 712—but it put that option under new 
constraints so that the option would not be used for 
what ended up as inaction or ineffective action. 
§ 1862(c)(3). 

 None of the new language in the statute, on its 
own or by comparison to what came before, implies a 
withdrawal of previously existing presidential power 
to take a continuing series of affirmative steps deemed 
necessary by the President to counteract the very 
threat found by the Secretary. To be sure, Congress did 
change “for such time” language to “duration” lan-
guage, but that change was a “stylistic” one only, not 
suggesting a change of meaning. Jama v. Immigration 
& Customs Enforcement, 543 U.S. 335, 343 n.3 (2005); 
see also Scalia & Garner, Reading Law § 40, at 256 
(“stylistic or nonsubstantive changes” do not imply 
change of prior meaning); Universal Steel Prods., Inc. 
v. United States, 495 F. Supp. 3d 1336, 1351–52 (Ct. 
Int’l Trade 2021); PrimeSource, 497 F. Supp. 3d at 1378 
(Baker, J., concurring in part and dissenting in part). 
The same is true of the change from “take such action 
. . . as [the President] deems necessary” to “determine 
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the nature . . . of the action that, in the judgment of the 
President, must be taken.” 

 The new provisions have the evident purpose of 
producing more action, not less—and of counteracting 
a perceived problem of inaction, including inaction 
through delay. In this context, the directive to the Pres-
ident to act by a specified time is not fairly understood 
as implicitly meaning “by then or not at all” as to each 
discrete imposition that might be needed, as judged 
over time. 

 There is no material dispute that the background 
to the 1988 amendments was a perceived problem of 
inaction, including by delay. The conferees stated the 
problem: “Present law provides no time limit after the 
Commerce Secretary’s report for the President’s deci-
sion on the appropriate action to take.” Conf. Rep. at 
711. Indeed, in 1982, having received a report from the 
Secretary finding a national-security threat from im-
ports of ferroalloy products, the President was advised 
by the Office of Legal Counsel that “[n]o time frame 
constrains the President” in acting on the report. 
Presidential Authority to Adjust Ferroalloy Imports 
Under § 232(b) of the Trade Expansion Act of 1962, 6 
Op. O.L.C. 557, 562 (1982); see also id. at 558, 563. Con-
gress plainly acted to oblige the President to act within 
specified periods, but as Transpacific has acknowl-
edged, nothing in the legislative history suggests that, 
if that duty was breached, the President could not act 
later. Oral Arg. at 1:02:44–1:03:16 (Q: “Where is there 
any expression of legislative intent that these time 
limits that were installed in 1988 into section 232(b) 
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were designed to yank away from the President any 
authority to take action outside of that time limit? Is 
the answer that there really isn’t anything in the leg-
islative history on that?” A: “I would have to agree with 
Your Honor, yes, there is nothing in the legislative his-
tory that says that.”). 

 The specific focus of Congress’s concern involved 
presidential inaction concerning imports of machine 
tools. Based on a March 1983 request for investigation, 
the Secretary, in February 1984, sent the President a 
report finding that “imports in certain machine tools 
markets did threaten the U.S. national security.” See 
General Accounting Office, International Trade: Revi-
talizing the U.S. Machine Tool Industry 9 (1990) (GAO). 
The President responded that the “report should incor-
porate new mobilization, defense, and economic plan-
ning factors then being developed by an interagency 
group” and “directed the Secretary of Commerce to up-
date the machine tools investigation.” Statement on 
the Machine Tool Industry, 1986 Pub. Papers 632, 632–
33 (May 20, 1986). Nearly two years later, in March 
1986, the Secretary submitted an updated report, and 
two months after that, the President announced that 
he agreed with the Secretary’s finding and proclaimed 
his “action plan,” his “course of action,” id.—to “seek 
voluntary export restraint agreements to reduce ma-
chine tool imports as part of an overall Domestic Ac-
tion Plan supporting the industry’s modernization 
efforts,” GAO at 9. About seven months later, in Decem-
ber 1986, the President announced that he reached a 
five-year voluntary restraint agreement with Japan 
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and Taiwan. Id.; see also Statement on the Revitaliza-
tion of the Machine Tool Industry, 1986 Pub. Papers 
1632, 1632–33 (Dec. 16, 1986). 

 It is undisputed that “Congress did not applaud 
the” President’s delay for the machine-tools articles. 
Fed. Republic of Germany, 141 S. Ct. at 711. The Trade 
Court has recognized as much. See Transpacific II, 466 
F. Supp. 3d at 1252 (“[T]he 1988 Amendments were 
passed against the backdrop of President Reagan’s 
failing to take timely action in response to the Secre-
tary’s report finding that certain machine tools threat-
ened to impair national security and Congress’s 
resulting frustration.”); Universal Steel, 495 F. Supp. 
3d at 1352 n.17 (“The history of the 1988 amendments 
reveals that the amendments were motivated in no 
small part by a desire to accelerate Presidential action 
pursuant to Section 232. Congress had been frustrated 
by perceived undue Presidential delay in taking timely 
or effective action pursuant to the Secretary’s report 
that machine tools threatened to impair the national 
security.”); id. at 1353 (“Furthermore, the 1988 amend-
ments to Section 232 were motivated by a desire to 
prevent Presidential inaction and inefficiency under 
Section 232.”).8 This history tends to undermine, not 

 
 8 See also, e.g., Comprehensive Trade Legislation: Hearing on 
H.R. 3 Before the H. Comm. on Ways & Means, 100th Cong. 199 
(1987) (statement of Rep. Jim Wright, Speaker of the U.S. House 
of Representatives) (“Many of our trade problems can be directly 
traced to the delays, the abuses of discretion, and ill-considered 
policy decisions by those officially appointed to carry out Ameri-
can policy. One of the worst delays was the machine tools case.”); 
Trade Reform Legislation: Hearing Before the Subcomm. on Trade  
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support, the Trade Court’s ruling that the new timing 
provisions were meant not only to create a duty to act 
within specified periods but also to disable the Presi-
dent from acting later if those periods had ended, even 
if the actions were needed to effectuate the Secretary’s 
finding of threat following a timely-announced plan of 
action. 

 
4 

 Transpacific suggests that the Trade Court’s nar-
row reading of § 1862(c)(1) is necessary to avoid mak-
ing § 1862(c)(3) superfluous. See Transpacific Response 
Br. at 25. We disagree. Subsection (c)(3) makes clear 
that an initial action can indeed be a plan that leads to 
additional impositions well after the time periods of 
subsection (c)(1) have passed. For example, if an agree-
ment with one country is “ineffective in eliminating the 

 
of the H. Comm. on Ways & Means, 99th Cong. 1282 (1986) (state-
ment of Rep. Barbara B. Kennelly, Member, H. Comm. on Ways 
& Means) (noting that without a deadline, the President could 
“leave these cases to languish indefinitely”); Threat of Certain 
Imports to National Security: Hearing on S. 1871 Before the S. 
Comm. on Fin., 99th Cong. 18 (1986) (statement of Sen. Charles 
E. Grassley, Member, S. Comm. on Finance) (“[I]t was almost 2 
years from that date before the President asked several major for-
eign sources of machine tools to cut exports to the United States. 
And of course, when the national security is at stake, such a delay 
is incomprehensible to me and to most other people.”); id. at 24 
(statement of Sen. Robert C. Byrd) (“So, there is no time limit un-
der present law for the President to act in which he has to act. We 
have seen petitions by the ferroalloy industry and the machine 
tools industry drag on for months and months without resolu-
tion.”). 
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threat to the national security posed by imports of such 
article,” as assessed long after the 90-day and 15-day 
periods have ended, the President “shall take such 
other actions” as necessary “to adjust the imports of 
such article so that such imports will not threaten to 
impair the national security.” § 1862(c)(3)(A). Having 
recognized that entry into negotiations can be part of 
the President’s remedial choice under subsection (c)(1), 
Congress insisted that the negotiation/agreement op-
tion not be a route to inaction, or a substitute for effec-
tive action, by writing very specific directives that 
apply in that situation. Those directives are not super-
fluous of subsection (c)(1)’s contemplation of a plan of 
action with adjustment of implementation choices over 
time. 

 Relatedly, we reject Transpacific’s suggestion that 
the Trade Court’s interpretation of subsection (c)(1) is 
supported by the fact that paragraph (1) uses “action” 
(singular) while paragraph (3) uses “actions” (plural). 
Transpacific Response Br. at 24. “[U]nless the context 
indicates otherwise[,] words importing the singular in-
clude and apply to several persons, parties, or things; 
words importing the plural include the singular.” 1 
U.S.C. § 1. In any event, “action,” in particular, can re-
fer to an extended-over-time process or a single event 
at a single moment. Here, paragraph (1)’s reference to 
“take action” (or “action that . . . must be taken”) is ad-
dressing the initial announcement of the response as a 
whole, and naturally encompasses a plan that could 
have many components or types of components. In 
contrast, paragraph (3)’s reference to “actions” is in a 
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context where the distinction is being made between 
one kind of component (bilateral or multilateral ef-
forts, which have left imports too high) and another 
kind, drawing the focus to the more granular level. The 
broad scope of the singular formulation in paragraph 
(1) is not undermined by the use of the plural in para-
graph (3). See Cherokee Nation v. State of Georgia, 30 
U.S. 5 Pet. 1, 19 (1831) (Marshall, C.J.) (“It has been 
also said, that the same words have not necessarily the 
same meaning attached to them when found in differ-
ent parts of the same instrument: their meaning is con-
trolled by the context. This is undoubtedly true.”); see 
also Yates v. United States, 574 U.S. 528, 537 (2015). 

 Transpacific also suggests that the timing provi-
sions were meant to prevent the President from acting 
on stale information. Transpacific Response Br. at 29; 
see also Transpacific II, 466 F. Supp. 3d at 1252. But 
that observation does not support the categorical nar-
row interpretation adopted by the Trade Court and 
pressed by Transpacific, especially given the already-
discussed considerations of text and context, including 
purpose and history, that strongly undermine the nar-
row interpretation. Concerns about staleness of find-
ings are better treated in individual applications of the 
statute, where they can be given their due after a fo-
cused analysis of the proper role of those concerns and 
the particular finding of threat at issue. In so stating, 
we add, we are not prejudging the scope of judicial 
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reviewability of presidential determinations relevant 
to that concern.9 

 Here, there is no genuine concern about staleness. 
Proclamation 9772, the challenged proclamation, came 
only months after the initial announcement, which it-
self provided for just such a possible change in the fu-
ture, and rested on a determination by the Secretary—
about needed domestic-plant capacity utilization—as 
to which no substantial case of staleness has been 
made.10 

 Finally, Transpacific argues that the constitutional-
doubt canon supports its narrow reading of § 1862 be-
cause a contrary reading raises serious nondelegation-
doctrine concerns. Transpacific Response Br. at 16–17, 
19, 31; see also Transpacific II, 466 F. Supp. 3d at 
1253; Transpacific I, 415 F. Supp. 3d at 1275–76. Un-
der governing precedent, there is no substantial 

 
 9 We also note the possibility that § 1862(b)(1)(A) allows an 
“interested party” to request that the Secretary launch an inves-
tigation to determine that imports found to threaten national 
security no longer do so. We do not address that possibility. 
 10 The finding of the Secretary at issue was about the needed 
capacity utilization. How much reduction of imports is being 
achieved as measures are implemented is a separate matter, nec-
essarily a future-oriented one, that is not the subject of § 1862(b). 
Proclamation 9705 put in place requirements for monitoring the 
import reductions so that the President had current information. 
See 83 Fed. Reg. at 11,628; see also Proclamation 9772, 83 Fed. 
Reg. at 40,429, ¶¶ 3–4 (relying on updated information); cf. Proc-
lamation 3729, 24 Fed. Reg. at 1,783, § 2(e) and 1,784, § 6(a) 
(ordering monitoring in 1959); 1975 AG Opinion at 21 (contem-
plating a “continuing process of monitoring”); 6 Op. O.L.C. at 562 
(same). 
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constitutional doubt. See generally Algonquin, 426 U.S. 
at 550–70; American Inst. for Int’l Steel, 806 F. App’x at 
983–91. The Supreme Court in Algonquin concluded 
that § 1862—before Congress added the timing dead-
lines—“easily fulfills” the intelligible-principle stand-
ard. 426 U.S. at 559. We have not been shown why the 
particular interpretation of § 1862(c)(1) at issue raises 
a materially distinct issue under the nondelegation 
doctrine. 

* * * 

 For the foregoing reasons, we reverse the Trade 
Court’s determination that Proclamation 9772 violated 
§ 1862. 

 
B 

 It is well established that the Fifth Amendment’s 
Due Process Clause has an equal-protection guarantee 
that mirrors the Fourteenth Amendment’s Equal Pro-
tection Clause. See Weinberger v. Wiesenfeld, 420 U.S. 
636, 638 n.2 (1975); U.S. Const. amend. XIV, § 1 (“nor 
deny to any person within its jurisdiction the equal 
protection of the laws”); U.S. Const. amend. V (“nor be 
deprived of life, liberty, or property, without due pro-
cess of law”). Here, the class allegedly being singled out 
for unfavorable treatment is the class of “U.S. import-
ers of Turkish steel products.” Transpacific Response 
Br. at 33. Transpacific’s claim of unconstitutional dis-
crimination against that class, we conclude, fails. 
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 The most demanding standard that could apply 
here is the undemanding rational-basis standard. 
Transpacific has made no persuasive case that the 
class of importers of a particular product from a par-
ticular country falls into any category for which a 
heightened standard of review under equal-protection 
analysis has been recognized. The Supreme Court “has 
long held that a classification neither involving funda-
mental rights nor proceeding along suspect lines can-
not run afoul of the Equal Protection Clause if there 
is a rational relationship between the disparity of 
treatment and some legitimate governmental pur-
pose.” Armour v. City of Indianapolis, 566 U.S. 673, 680 
(2012) (cleaned up). 

 Under rational-basis review, Transpacific, as the 
challenger, has the burden to establish that there is no 
“reasonably conceivable state of facts that could pro-
vide a rational basis for the classification.” Heller v. 
Doe, 509 U.S. 312, 320 (1993) (internal quotation 
marks omitted); see also FCC v. Beach Commc’ns, Inc., 
508 U.S. 307, 313 (1993) (“In areas of social and eco-
nomic policy, a statutory classification that neither pro-
ceeds along suspect lines nor infringes fundamental 
constitutional rights must be upheld against equal 
protection challenge if there is any reasonably conceiv-
able state of facts that could provide a rational basis 
for the classification.”); Williamson v. Lee Optical of 
Oklahoma Inc., 348 U.S. 483, 487–88 (1955) (“But the 
law need not be in every respect logically consistent 
with its aims to be constitutional. It is enough that 
there is an evil at hand for correction, and that it might 
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be thought that the particular legislative measure was 
a rational way to correct it.”). 

 Transpacific has failed to meet its burden. Procla-
mation 9772’s “policy is plausibly related to the Gov-
ernment’s stated objective to protect” national security. 
Hawaii, 138 S. Ct. at 2420. In Proclamation 9772, the 
President noted that the Secretary in the January 
2018 report had recommended “applying a higher tar-
iff to a list of specific countries should [the President] 
determine that all countries should not be subject to 
the same tariff ”—a list that includes Turkey—and 
stated that “Turkey is among the major exporters of 
steel to the United States for domestic consumption.” 
83 Fed. Reg. at 40,429, ¶ 6. And the President high-
lighted that the Secretary “advised [him] that this ad-
justment will be a significant step toward ensuring the 
viability of the domestic steel industry.” Id. For at least 
those reasons, the President determined that it was 
“necessary and appropriate” to increase the tariff from 
25% to 50% and that the increase would “further re-
duce imports of steel articles and increase domestic ca-
pacity utilization.” Id. Increasing tariffs on a major 
exporter is plausibly related to the achievement of the 
stated objective of achieving the level of domestic ca-
pacity utilization needed for plant sustainability found 
important to protect national security. 

 Transpacific complains that the President singled 
out Turkey, even though other countries export more. 
Transpacific Response Br. at 38 (noting that “Canada, 
Mexico, Brazil, South Korea, Russia, Japan, Germany, 
and China” are major exporters of steel). But it is 
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rational for the President to try a steep increase on tar-
iffs for only one major exporter to see if that strategy 
helps to achieve the legitimate objective of improving 
domestic capacity utilization without extending the in-
crease more widely. That is especially true because the 
United States’s relations with any given country often 
will differ, in ways relevant to § 1862, from its relations 
with other countries. See Totes-Isotoner Corp. v. United 
States, 594 F.3d 1346, 1357 (Fed. Cir. 2010) (“The rea-
sons behind different duty rates vary widely based on 
country of origin, the type of product, the circum-
stances under which the product is imported, and the 
state of the domestic manufacturing industry. . . . Fur-
ther, differential rates may be the result of trade con-
cessions made by the United States in return for 
unrelated trade advantages.”). 

 Here, of the eight countries Transpacific mentions, 
the President was negotiating with at least four. See, 
e.g., Proclamation 9740, 83 Fed. Reg. at 20,683–84, 
¶¶ 4–6 (noting negotiations with South Korea, Brazil, 
Canada, and Mexico, among other countries). Of those 
four, the President had reached agreements with two 
of them (Brazil and South Korea) before issuing Proc-
lamation 9772. See, e.g., id. at 20,683–84, ¶¶ 4–5 
(agreement with South Korea, which included “a quota 
that restricts the quantity of steel articles imported 
into the United States from South Korea”); Proclama-
tion 9759, 83 Fed. Reg. at 25,857–58, ¶ 5 (agreement 
with Brazil, among other countries). And of the four 
countries the President might not have been negotiat-
ing with, two of them did not appear on the Secretary’s 
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list of a subset of countries to impose tariffs on. See 
January 2018 report, 85 Fed. Reg. at 40,205 (not listing 
Japan or Germany but listing “Brazil, South Korea, 
Russia, Turkey, India, Vietnam, China, Thailand, 
South Africa, Egypt, Malaysia and Costa Rica”). More 
generally, we see no authority or sound basis for treat-
ing equal-protection analysis under the rational-basis 
standard as requiring judicial inquiry into differences 
among particular countries’ relations with the United 
States that might legitimately affect the possibility of 
negotiations or furnish reasons not to include particu-
lar countries in efforts to reduce overall imports of a 
particular article. See Hawaii, 138 S. Ct. at 2421 (“[W]e 
cannot substitute our own assessment for the Execu-
tive’s predictive judgments on such [foreign-policy] 
matters, all of which are delicate, complex, and involve 
large elements of prophecy.” (internal quotation marks 
omitted)). 

 The Trade Court concluded that the present “case 
is materially indistinguishable from Allegheny Pitts-
burgh Coal Company v. County Commission of Webster 
County, 488 U.S. 336 (1989).” Transpacific II, 466 
F. Supp. 3d at 1258. We disagree. Allegheny must be 
read narrowly; the Supreme Court has made clear 
that it is the “exception,” the “rare case.” Armour, 566 
U.S. at 686–87; see also Nordlinger v. Hahn, 505 U.S. 1, 
16 (1992) (“Allegheny Pittsburgh was the rare case 
where the facts precluded any plausible inference 
that the reason for the unequal assessment practice 
was to achieve the benefits of an acquisition-value tax 
scheme.”). Allegheny involved a circumstance in which 
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the only apparent basis for the county’s distinction be-
tween the favored and disfavored class was one the 
county was barred from asserting because the State’s 
constitution disclaimed it. See Allegheny, 488 U.S. at 
338; id. at 345 (“But West Virginia has not drawn such 
a distinction. Its Constitution and laws provide that all 
property of the kind held by petitioners shall be taxed 
at a rate uniform throughout the State according to its 
estimated market value.”); Armour, 566 U.S. at 686–87 
(describing Allegheny as resting on the fact that “in 
light of the state constitution and related laws requir-
ing equal valuation, there could be no other rational 
basis for the [challenged] practice”). 

 In the present case, in contrast, there is no appli-
cable federal-law prohibition on different treatment of 
the imports of articles from different countries. The 
Trade Court cited 19 U.S.C. § 1881 when asserting that 
“[t]he status quo under normal trade relations is equal 
tariff treatment of similar products irrespective of 
country of origin.” Transpacific II, 466 F. Supp. 3d at 
1258 (citing § 1881). But the Trade Court did not assert 
that § 1881 is actually a prohibition on the distinction 
made in implementing § 1862 here. Nor does Transpa-
cific so contend—or even cite § 1881 in defending the 
Trade Court’s decision. Transpacific Response Br. at 
31–55. In fact, § 1881 begins with the phrase, “Except 
as otherwise provided in this title,” before stating a 
principle that “any duty or other import restriction or 
duty-free treatment proclaimed in carrying out any 
trade agreement under this title or section 350 of the 
Tariff Act of 1930 [19 U.S.C. § 1351] of this title shall 
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apply to products of all foreign countries, whether im-
ported directly or indirectly.” The exception for “this 
title,” the government has explained (with no response 
from Transpacific), refers to Title II of the Trade Ex-
pansion Act of 1962, of which section 232 of that Act, 
i.e., 19 U.S.C. § 1862, is a part. U.S. Opening Br. at 45. 
The overriding legal bar on the challenged distinction 
that was present in Allegheny is not present here. See 
Oral Arg. at 1:17:15–1:17:38 (Transpacific conceding 
that the applicable law here differs from the one in 
Allegheny). 

 Transpacific also points to certain sources outside 
the agency record—i.e., outside the record on which the 
Trade Court’s judgment rested, by joint motion—to 
support its argument that the only purpose of Procla-
mation 9772’s policy is animus toward U.S. importers 
of Turkish steel. E.g., Transpacific Response Br. at 43. 
But Transpacific has not shown how animus towards 
importers of goods from a particular country (which is 
not animus towards people from particular countries) 
would, if shown, alter the applicability of rational-ba-
sis review. And in any event, Transpacific’s evidence 
does not justify altering our conclusion. Nearly all of 
Transpacific’s extrinsic evidence consists of statements 
by the President that are too “remote in time and made 
in unrelated contexts” to “qualify as ‘contemporary 
statements’ probative of the decision at issue.” Dep’t of 
Homeland Sec. v. Regents of the Univ. of California, 140 
S. Ct. 1891, 1916 (2020) (plurality opinion) (quoting 
Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 
U.S. 252, 268 (1977)). And the statement from the 
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President on the same day as Proclamation 9772 does 
not reflect animus toward U.S. importers of Turkish 
steel, let alone negate the reasonably conceivable state 
of facts establishing a rational basis for the policy. See 
J.A. 499. 

 We must “uphold [Proclamation 9772] so long as 
it can reasonably be understood to result from a justi-
fication independent of unconstitutional grounds.” Ha-
waii, 138 S. Ct. at 2420. Transpacific has failed to 
establish that Proclamation 9772 had no “legitimate 
grounding in national security concerns, quite apart 
from any . . . hostility” to U.S. importers of Turkish 
steel. Id. at 2421. We conclude that Proclamation 9772 
did not violate the equal-protection guarantees of the 
Fifth Amendment’s Due Process Clause. 

 
III 

 We reverse the Trade Court’s decision and remand 
the case for entry of judgment against Transpacific. On 
remand, the Trade Court may determine whether that 
judgment should include dismissal of the claim against 
the President. 

 The parties shall bear their own costs. 

REVERSED AND REMANDED 
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REYNA, Circuit Judge dissenting. 

 John Adams warned that “Power must never be 
trusted without a Check.”1 The expression of caution 
from our Founding Father is as much true today as it 
was at the founding of our nation. It also has exact 
application to this appeal. The essential question 
posed by this appeal is whether Congress enacted 
§ 232 to grant the President un-checked authority over 
the Tariff. 

 The U.S. Court of International Trade, in a special 
three judge panel,2 determined that President Trump 
exceeded his statutory authority by adjusting tariffs 
imposed for national security reasons outside the time 
limits specified in § 232. My colleagues reverse the 
Court of International Trade holding that § 232 does 
not temporally limit the President’s authority to act. I 
would affirm the Court of International Trade and hold 
that the discretionary authority Congress granted the 
President under § 232 is temporally limited and that 
the President in this has case exceeded that authority. 
I dissent. 

 

 
 1 Letter from John Adams to Thomas Jefferson (Feb. 2, 1816) 
(on file with the National Archives), https://founders.archives.gov/ 
documents/Jefferson/03-09-02-0285. 
 2 The chief judge of the Court of International Trade is au-
thorized to designate a three-judge panel to decide a case that “(1) 
raises an issue of the constitutionality of an Act of Congress, a 
proclamation of the President or an Executive order; or (2) has 
broad or significant implications in the administration or inter-
pretation of the customs laws.” 28 U.S.C. § 255(a). 
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INTRODUCTION 

 My dissent is based on three grounds. First, the 
majority overlooks the context of § 2323 as a trade stat-
ute. In § 232, Congress has delegated to the Executive 
Branch certain narrow authority over trade—an area 
over which Congress has sole constitutional author-
ity—for the purpose of safeguarding national security. 
The majority expands Congress’s narrow delegation of 
authority, vitiating Congress’s own express limits, and 
thereby effectively reassigns to the Executive Branch 
the constitutional power vested in Congress to manage 
and regulate the Tariff. See U.S. CONST. art. I, § 8. The 
majority therefore seeks to walk in the shoes of the 
Founders: its present expansion of Executive Author-
ity is more than legislating from the bench, it is 
amending the Constitution. Second, § 232 is written in 
plain words that evoke common meaning and applica-
tion. The majority articulates no sound reason to di-
verge from that plain language but expounds at great 
length, instead, on what the statute does not say or 
what it purportedly means to say. It engages in statu-
tory leapfrog, hopping here and there but ignoring 
what it has skipped. Third, § 232’s legislative history 
shows that Congress intended, for good reason, to end 
the Executive Branch’s historical practice of perpetu-
ally modifying earlier actions without obtaining a new 

 
 3 Trade Agreement Expansion Act of 1962, Pub. L. No. 87-
794, § 232, 76 Stat. 872, 877 (1962) (codified as amended at 19 
U.S.C. § 1862) (“§ 232” or “§ 1862”). 
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report from the Secretary of Commerce and without 
reporting to Congress. 

 
Discussion 

I 

Congress’s Authority Over Trade 

 The majority decision is based on a rationale that 
ignores the history of the U.S. trade law framework. It 
ignores that significant experience that Congress 
has in enacting delegation statutes, experience that 
stretches back to the founding of this country. In viti-
ating the express limits imposed on a narrow delega-
tion of Congressional authority, the majority tears at 
the legal framework established by the Founders and 
Congress and imperils the very relief sought to be pro-
vided under § 232. 

 The Constitution vests in Congress sole power 
over the Tariff when it confers on Congress the power 
“To lay and collect Taxes, Duties, Imposts, and Excises” 
and “To regulate Commerce with foreign Nations.” U.S. 
Const. art. I, § 8. Only Congress, therefore, has power 
derived from the Constitution to establish, revise, as-
sess, collect, and enforce tariffs (which may include du-
ties, taxes and imposts) that are assessed and collected 
upon the importation of goods. 

 Over time, Congress has delegated to the Execu-
tive Branch authority to act on certain matters involv-
ing tariffs. For example, Congress has delegated to 
the Executive Branch authority to negotiate tariff 
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reductions via multilateral trade agreements, such as 
the General Agreement on Tariffs and Trade (“GATT”) 
(reciprocal and non-reciprocal tariff reduction among 
the contracting members); regional trade agreements, 
such as the North American Free Trade Agreement 
(“NAFTA”) (eliminating tariffs on almost 100% of the 
trade among the parties to the agreement); and non-
reciprocal programs, such as the Generalized System 
of Preferences (“GSP”) (programs designed to assist 
the economic development of lesser developed econo-
mies).4 But in each instance, Congress has maintained 
oversight by, for example, reviewing negotiating objec-
tives and holding hearings. Congress has also held the 
ultimate authority to approve the results of the Exec-
utive Branch’s negotiations.5 Under our constitutional 
scheme, any statutory limitations placed by Congress 
on a delegation of authority to the President bind him 
to act within those limits, and any action taken outside 
such limits exceeds such authority and is therefore 
illegal. That precisely is what happened in this case. 

 
Section 232 

 Section 232 is a trade relief statute, a narrow del-
egation of authority by Congress to the President to 

 
 4 The GSP was authorized by Congress in the Trade Act of 
1974, see Trade Act of 1974, Pub. L. No. 93-618, § 501, 88 Stat. 
1978, 2066 (1975), and is subject to renewal by Congress. 
 5 See, e.g., Uruguay Round Agreements Act, Pub. L. No. 103-
465, § 101(a), 108 Stat. 4809, 4814 (1994) (approving the trade 
agreements and the statement of administrative action to imple-
ment the agreements submitted to Congress). 
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take trade-related action when necessary to safeguard 
national security. See 19 U.S.C. § 1862. As such, we 
should be wary of any undue expansion, whether by 
the Executive or the Judicial branch, of the President’s 
delegated authority. 

 The § 232 procedures relevant to this appeal are 
straightforward and clear. At the outset, the Secretary 
of Commerce initiates an investigation on whether cer-
tain importation threatens to impair national security. 
19 U.S.C. § 1862(b)(1)(A). Section 232 investigations 
are trade focused. The “evidence” examined is there-
fore trade data and economic statistics and any other 
circumstances involving the production, commerciali-
zation, and importation of the good subject to investi-
gation. Factors examined often include U.S. shortages; 
U.S. and foreign production; excess and underutilized 
capacity; U.S. shipments and domestic consumption; 
plant closures; prices; and worker and manufacturing 
dislocations caused by bilateral or multilateral trade 
arrangements.6 

 No more than 270 days after the investigation is 
initiated, the Secretary of Commerce must submit a re-
port to the President on the effects of the importation 
at issue, whether a threat to national security exists, 
and the recommended course of action, if any. Id. 
§ 1862(b)(3). The President then has 90 days to deter-
mine whether he agrees with the Secretary’s findings 
and, if so, determine “the nature and duration of the 
action that, in the judgment of the President, must be 

 
 6 See, e.g., 31 C.F.R. § 9.4. 
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taken to adjust the imports” at issue to address the 
threat. Id. § 1862(c)(1)(A). The President’s “adjustment 
of imports” may involve increasing or decreasing tar-
iffs on imports of a good or the establishment or elimi-
nation of some other trade-related restriction. To the 
extent the President acts to “adjust imports” under 
§ 232, such adjustments invariably seek to improve the 
competitiveness of the U.S. industry that produces the 
same or similar good as that subject to the investiga-
tion (in this case, steel).7 

 The President is then required to “implement that 
action by no later than the date that is 15 days after the 
day on which the President determines to take action.” 
Id. § 1862(c)(1)(B) (emphasis added). The President 
“shall” also, within 30 days after the President’s deter-
mination on whether to take action, submit to Con-
gress a written statement of the reasons for the chosen 
action or inaction.8 Id. § 1862(c)(2). 

 
 7 See, e.g., Proclamation No. 9705, 83 Fed. Reg. 11,625, 
11,626 (Mar. 8, 2018) (“This relief will help our domestic steel in-
dustry to revive idled facilities, open closed mills, preserve neces-
sary skills by hiring new steel workers, and maintain or increase 
production, which will reduce our Nation’s need to rely on foreign 
producers for steel and ensure that domestic producers can con-
tinue to supply all the steel necessary for critical industries and 
national defense.”). 
 8 Section 232 also contemplates that the President may de-
cide to take action by way of negotiations with another country to 
limit or restrict imports into the U.S. Id. § 1862(c)(3). If the Pres-
ident decides to negotiate, subsection (c)(3) requires a different 
timeline. If no agreement is entered into before the date that is 
180 days after the date on which the President made his 
§ 1862(c)(1)(A) determination to take action, or if the negotiated  
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 Because the procedures set forth in § 232 are trade 
focused, and the relief provided is trade specific, the 
subject matter of § 232 flows directly Congress’s con-
stitutional power over the Tariff. The majority decision, 
however, is untethered from the U.S. trade law context. 
As such, it answers the wrong question. See King v. 
Burwell, 576 U.S. 473, 492 (2015) (reciting the “funda-
mental canon of statutory construction that the words 
of a statute must be read in their context and with a 
view to their place in the overall statutory scheme” (ci-
tation and quotation omitted)). The real question is 
whether Congress has delegated to the President au-
thority to act to adjust imports outside § 232’s time 
limits. For the reasons below, and as rightly concluded 
by the Court of International Trade, the answer is no. 
Congress has placed time limits upon the President 
that are plain, clear, and unmistakable, and has man-
dated that, if the President decides to act, he must do 
so “by no later than” those time limits. 

 
II 

 The plain language and legislative history of § 232 
demonstrate that the President must act within the 
specified time limits or else forfeits the right to do so 
until the Secretary of Commerce provides a new re-
port. 

 
agreement is not carried out or effective in eliminating the threat, 
the President “shall take such other actions as the President 
deems necessary to adjust the imports[.]” Id. § 1862(c)(3)(A). This 
appeal does not directly involve the negotiations alternative. 
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The Plain Language 

 Statutory interpretation begins with the language 
of the statute. United States v. Ron Pair Enters., Inc., 
489 U.S. 235, 241 (1989). If the language is plain, then 
the inquiry ends, and “the sole function of the courts is 
to enforce it according to its terms.” Id. (citation and 
quotation omitted). Here, § 232 plainly requires that 
the President “shall,” within 90 days of receiving the 
Secretary’s report, determine whether she agrees with 
the report and determine the nature and duration of 
the action, if any, to take to avoid impairment to na-
tional security. 19 U.S.C. § 1862(c)(1)(A). If the Presi-
dent decides to act, she “shall” do so within 15 days 
of determining that the action is warranted. Id. 
§ 1862(c)(1)(B). 

 The majority decides that “shall” means “may.” 
Maj. Op. at 23–24. I discern no sound reason for that 
interpretation permitting the President to modify the 
action indefinitely outside the statutory time limits. 
The word “shall” in a statute “normally creates an ob-
ligation impervious to judicial discretion.” Lexecon Inc. 
v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 
35 (1998); see also Kingdomware Techs., Inc. v. United 
States, 136 S. Ct. 1969, 1977 (2016) (“Unlike the word 
‘may,’ which implies discretion, the word ‘shall’ usually 
connotes a requirement.”); United States v. Rodgers, 
461 U.S. 677, 706 (1983). Applying the normal legal 
meaning of “shall,” § 232 requires the President to fol-
low the deadlines set forth in the statute. The result 
is not draconian: If the President does not act in time, 
he must obtain a new report from the Secretary of 
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Commerce—which may be the same as or similar to 
the previous report—in order to be authorized again to 
take action to avoid impairment of national security. 
But nothing in § 232 gives the President discretion to 
ignore the time limits or modify the initial action in-
definitely. “[W]ithout ‘any indication’ that [§ 232] al-
lows the government to lessen its obligation, we must 
‘give effect to [§ 232’s] plain command.’ ” Maine Cmty. 
Health Options v. United States, 140 S. Ct. 1308, 1321 
(2020) (quoting Lexecon, 523 U.S. at 35). 

 The majority also interprets the word “action” to 
encompass a “plan of action” that may be modified and 
completed long after the statutory time limits expire. 
Maj. Op. at 25–26. This reading is unavailing. Section 
232 repeatedly refers to taking an action, and plans 
cannot be taken. Section 232’s use of the word “imple-
ment” does not change this conclusion: a tariff can be 
implemented, but that does not make that tariff a plan 
of action or series of actions. Further, Congress chose 
the singular form of “action” even though, there is no 
question, it was capable of selecting the plural. See 19 
U.S.C. § 1862(c)(3) (referring to “actions”). 

 The majority’s reading should also be rejected be-
cause it clashes with several other aspects of § 232, 
rendering them superfluous, nonsensical, and useless.9 
The Supreme Court has warned against statutory 

 
 9 Section 232 is but a small part of the overall U.S. trade 
framework, a framework replete with limitations on presidential 
authority over trade matters. The majority fails to explain why 
its interpretation in this case does, or does not, extend to the lim-
itations articulated in other aspects of U.S. trade law. 
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interpretations that “render[ ] superfluous another 
portion of that same law.” Maine, 140 S. Ct. at 1323 (ci-
tations and quotations omitted). First, § 232 requires 
the President to determine the “duration” of “the ac-
tion” chosen. 19 U.S.C. § 1862(c)(1)(A)(ii). This require-
ment has no teeth if an “action” may include an open-
ended series of actions that may be endlessly modified. 
Further, § 232 requires the President to provide Con-
gress with a statement of the reasons for the chosen 
action (or inaction) within 30 days of his determination 
on whether to take action. Id. § 1862(c)(2). Such a re-
quirement is useless to Congress if the statute permits 
the President to adopt a continuing plan of action that 
may be changed later. 

 Section 232 also permits the President to take 
“such other actions as the President deems necessary” 
if the President initially selected the action of negotia-
tion and the ensuing negotiations are unfruitful. 19 
U.S.C. § 1862(c)(3)(A). The majority argues that this 
provision’s reference to “other actions” suggests that 
the President may undertake a plan of action that is 
modifiable after the time limits expire. Maj. Op. at 26–
28. But the opposite is true. The President would have 
no need for “other actions” if an “action” may include 
multiple actions modifiable over long periods. Moreo-
ver, subsection (c)(3) in no way suggests that the Pres-
ident has carte blanche to modify past actions in a 
continuing fashion without a new report from the 
Secretary of Commerce and without reporting to Con-
gress. It is irrational to read the subsection on negoti-
ations as expanding the President’s authority under 
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different subsections pertaining to all other actions ex-
cluding negotiations. 

 The majority also reduces the statutory deadlines 
themselves to mere optional suggestions. The majority 
reasons that § 232 is analogous to a requirement that 
a person must “return a car by 11 p.m.”: Even if the 
11 p.m. deadline passes, the obligation to return the 
car still remains. Maj. Op. at 23. For support, the ma-
jority cites Brock v. Pierce County, 476 U.S. 253, 265 
(1986). But that case is inapposite. The statute in 
Brock authorized the agency to act “separate and 
apart” from the provision that contained time limita-
tions. See Barnhart v. Peabody Coal Co., 537 U.S. 149, 
177 (2003) (Scalia, J., dissenting). No such separate au-
thorization exists here. Nor does Brock involve the del-
egation to the President of a constitutional power 
belonging to Congress. Because § 232 is such a delega-
tion, extra care should be taken to avoid unduly ex-
panding that delegation—as the majority does now—
lest we reweigh the careful balances drawn by both the 
Founders and Congress. 

 Lastly, even assuming that an “action” may encom-
pass a “plan of action,” it does not follow that § 232’s 
deadlines are mere optional suggestions. To the extent 
“action” can include a “plan of action,” § 232 requires 
the President to implement the plan, not a part of the 
plan, “by no later than” a specific deadline. 19 U.S.C. 
§ 1862(c)(1)(B) (requiring the President to “implement 
that action by no later than the date that is 15 days 
after the day on which the President determines to 
take action” (emphasis added)). The majority provides 
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no persuasive reason why a “plan of action” is inher-
ently free of time limits, requiring infinite time for 
completion of the plan. 

 Because § 232 is plain, the inquiry ends here. Ron 
Pair, 489 U.S. at 241. 

 
Legislative History 

 The legislative history of § 232 also shows that 
Congress has not authorized the President to carry out 
open-ended plans of action, modifiable outside the stat-
utory deadlines, without a new report from the Secre-
tary of Commerce and without reporting to Congress. 
Before Congress amended § 232 in 1988, the provision 
stated that the President “shall take such action, and 
for such time, as he deems necessary.” Trade Agree-
ment Expansion Act of 1962, Pub. L. No. 87-794, § 232, 
76 Stat. 872, 877 (1962). Under that regime, the Presi-
dent had broad authority to take action and modify 
that action indefinitely even without obtaining a new 
report from the Secretary of Commerce. For example, 
President Eisenhower enacted Proclamation 3729, 
which was modified 26 times over 16 years with no new 
report or investigation initiated. See Restriction of Oil 
Imports, 43 Op. Att’y Gen. 20, 22 (1975) (“Proclamation 
3279 has been amended at least 26 times since its is-
suance in 1959.” (citation omitted)). In 1987, President 
Reagan adopted yet another modification to President 
Eisenhower’s proclamation. Transpacific Steel LLC v. 
United States, 466 F. Supp. 3d 1246, 1253 (Ct. Int’l 
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Trade 2020). This state of affairs served as the back-
drop for Congress’s 1988 amendments to § 232. 

 In 1988, “frustrated” with the status quo, id., Con-
gress enacted requirements that the President must 
set a duration for his action, carry out that action, and 
report to Congress, all within specific deadlines. Spe-
cifically, Congress amended § 232’s language to state 
that the President “shall determine the nature and 
duration of the action that, in the judgment of the 
President, must be taken.” Omnibus Trade and Com-
petitiveness Act of 1988, Pub. L. No. 100-418, § 1501(a), 
102 Stat. 1107, 1258 (1988) (emphasis added). Con-
gress also added time limits using the key language, 
“no later than,” which appears repeatedly throughout 
§ 232. For example, Congress required the President to 
implement an action by “no later than the date that is 
15 days after” the determination to take the action. 19 
U.S.C. § 1862(c)(1)(A). Congress also added that, “[b]y 
no later than” 30 days after the determination on 
whether to act, the President must inform Congress 
of the reasons for the action or inaction. 19 U.S.C. 
§ 1862(c)(2). By its plain terms, the language “no later 
than” bars action that occurs “later than” the statutory 
deadline. I see no legitimate reason to ignore the word 
“no” as the majority does. 

 The 1988 amendments were a “clear indication 
from Congress of a change in policy” that overcomes 
the implication of continuity, United States v. O’Brien, 
560 U.S. 218, 231 (2010) (citation and quotation omit-
ted), and the majority offers no support for its conten-
tion that the changes were only stylistic in nature, Maj. 
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Op. at 41. Congress’s removal of the language, “for such 
time[ ] as he deems necessary,” indicates that the Pres-
ident may no longer act for such time as he deems nec-
essary following the 1988 amendments. Indeed, “[f ]ew 
principles of statutory construction are more compel-
ling than the proposition that Congress does not in-
tend sub silentio to enact statutory language that it 
has earlier discarded.” Sale v. Haitian Centers Council, 
Inc., 509 U.S. 155, 168 n.16 (1993) (citations and quo-
tations omitted). “To supply omissions transcends the 
judicial function.” Id. (citation and quotation omitted). 
Congress’s addition of specific deadlines for acting and 
reporting to Congress compels the conclusion that the 
President may no longer adopt continuing, open-ended 
plans of action under § 232. 

 Congress’s approach in 1988 wisely ensured that 
the President acted with a current report and thus 
warded off continuing modifications based on stale in-
formation or based on a changed purpose, such as a 
purpose or reasons not relating to the subject importa-
tion’s effect on national security. I agree with the ma-
jority that the purpose of the 1988 amendments was to 
produce more action, not less. Maj. Op. at 41. But that 
does not negate that Congress has clearly required the 
President to act within the specified time limits. See 
also H.R. REP. NO. 99-581, pt. 1, at 135 (1986) (“The 
Committee believes that if the national security is be-
ing affected or threatened, this should be determined 
and acted upon as quickly as possible.”). Although the 
majority contends that staleness concerns are not pre-
sent here given that President Trump acted only a few 
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months after the time limits under § 232 expired, Maj. 
Op. at 46, what is at stake here is not only this case but 
future readings of this provision. The majority’s malle-
able interpretation of § 232 opens the door to modifica-
tions of prior presidential actions absent the Secretary 
of Commerce’s provision of current information. In-
stead we should give life to § 232’s language as plainly 
written, which gives the President a narrow window 
for taking an action after receiving a report from the 
Secretary of Commerce. 

 
CONCLUSION 

 The Constitution vests Congress with sole power 
over the Tariff. U.S. CONST. art. I, § 8. When Congress 
enacted § 232, it delegated to the President limited au-
thority to act to ameliorate harm caused to the na-
tional security by sudden increases of imports of 
certain goods. Congress, however, in clear and plain 
words expressly limited its delegation of authority. Yet, 
the majority interprets § 232 in a manner that renders 
Congress’s express limitations meaningless. I fear that 
the majority effectively accomplishes what not even 
Congress can legitimately do, reassign to the President 
its Constitutionally vested power over the Tariff. I dis-
sent. 
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JUDGMENT 

THIS CAUSE having been considered, it is 

ORDERED AND ADJUDGED: 

REVERSED AND REMANDED 

ENTERED BY ORDER OF THE COURT 

July 13, 2021  /s/ Peter R. Marksteiner 
  Peter R. Marksteiner 

Clerk of Court 
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NOTE: This order is nonprecedential. 
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ON PETITION FOR PANEL REHEARING AND 
REHEARING EN BANC 

----------------------------------------------------------------------- 

Before MOORE, Chief Judge, NEWMAN, LOURIE, DYK, 
PROST, O’MALLEY, REYNA, TARANTO, CHEN, HUGHES, 

and STOLL, Circuit Judges.* 

PER CURIAM. 

 
ORDER 

 Borusan Mannesmann Boru Sanayi Ve Ticaret 
A.S., Borusan Mannesmann Pipe U.S. Inc., The Jor-
dan International Company, and Transpacific Steel 
LLC filed a combined petition or panel rehearing 
and rehearing en banc. The petition was referred to 
the panel that heard the appeal, and thereafter 
the petition for rehearing en banc was referred 
to the circuit judges who are in regular active ser-
vice. 

 Upon consideration thereof, 

 IT IS ORDERED THAT: 

 The petition for panel rehearing is denied. 

 The petition for rehearing en banc is denied. 

  

 
 * Circuit Judge Cunningham did not participate. 
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 The mandate of the court will issue on October 1, 
2021. 

 FOR THE COURT 

September 24, 2021 /s/ Peter R. Marksteiner 
   Date Peter R. Marksteiner 

Clerk of Court 
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Slip Op. 20-98 

UNITED STATES COURT OF 
INTERNATIONAL TRADE 

 

TRANSPACIFIC STEEL LLC, 

    Plaintiff, 

BORUSAN MANNESMANN 
BORU SANAYI VE TICARET 
A.S., ET. AL 

    Intervenor Plaintiffs, 

v. 

UNITED STATES ET AL., 

    Defendants. 

Before: Claire R. 
Kelly, Gary S. 
Katzmann, and 
Jane A. Restani, 
Judges 

Court No. 19-00009 

 
OPINION 

[Proclamation 9772 imposing additional § 232 duties 
on Turkish steel violates statutorily mandated proce-
dures and the Constitution’s guarantee of equal pro-
tection under law] 

Dated: July 14, 2020 

Matthew M. Nolan and Russell A. Semmel, Arent Fox 
LLP, of Washington, DC, argued for plaintiff Transpa-
cific Steel LLC. With them on the brief were Aman 
Kakar, Andrew A. Jaxa-Debicki, Diana Dimitriuc-
Quaia, and Jason R. U. Rotstein. 

Julie C. Mendoza, Brady W. Mills, Donald B. Cameron, 
Eugene Degnan, Mary S. Hodgins, and Rudi W. Planert 
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Morris, Manning, & Martin, LLP, of Washington, DC, 
for intervenor plaintiff Borusan Mannesmann Boru 
Sanayi ve Ticaret A.S., et. al. 

Lewis Evart Leibowitz, the Law Office of Lewis E. 
Leibowitz, of Washington, DC, for intervenor plaintiff 
the Jordan International Company. 

Tara K. Hogan, Assistant Director, Commercial Litiga-
tion Branch, Civil Division, U.S. Department of Justice, 
of Washington, DC, Stephen C. Tosini, Senior Trial 
Counsel, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department of Justice, and Meen Geu Oh, 
Trial Attorney, Commercial Litigation Branch, Civil 
Division, U.S. Department of Justice of Washington, 
DC, argued for defendants. With them on the brief 
were Joseph H. Hunt, Assistant Attorney General, 
Jeanne E. Davidson, Director, and Joshua E. Kurland, 
Trial Attorney. 

 Restani, Judge: The question before us is whether 
President Trump issued Proclamation No. 9772 of 
August 10, 2018, 158 Fed. Reg. 40,429 (Aug. 15, 2018) 
(“Proclamation 9772”) in violation of the animating 
statute and constitutional guarantees. We hold that he 
did. Proclamation 9722 is unlawful and void. 

 Plaintiff Transpacific Steel LLC (“Transpacific”), a 
U.S. importer of steel, requests a refund1 of the addi-
tional tariffs it paid pursuant to Proclamation 9772 on 
certain steel products from the Republic of Turkey 

 
 1 Transpacific asserts that it paid over $2.8 million as a re-
sult of the additional tariffs. See Am. Compl. at Ex. 3. 
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(“Turkey”).2 See Proclamation No. 9705 of March 8, 
2018, 83 Fed. Reg. 11,625 (Mar. 15, 2018) (“Proclama-
tion 9705”) (imposing a 25 percent tariff duty on steel 
products from several countries); Proclamation 9772 
(imposing a 50 percent tariff duty on steel products 
from Turkey alone); Am. Compl., ECF No. 19, ¶¶ 2, 4 
(Apr. 2, 2019) (“Am. Compl.”). Plaintiffs argue that 
Proclamation 9772 is unlawful because it lacks a nexus 
to national security, was issued without following man-
dated statutory procedures, and singles out importers 
of Turkish steel products in violation of Fifth Amend-
ment Equal Protection and Due Process guarantees. 

 
BACKGROUND 

 During the Cold War, Congress enacted Section 
232 of the Trade Expansion Act of 1962, which author-
ized the President to adjust imports that pose a threat 
to the national security of the United States. See Trade 
Expansion Act of 1962, Pub. L. No. 87-794, Title II, 

 
 2 After we issued our decision denying the government’s mo-
tion to dismiss, Borusan Mannesmann Boru Sanayi ve Ticaret 
A.S. (“BMB”), a steel pipe producer in Turkey and non-resident 
U.S. importer and Borusan Mannesmann Pipe U.S. Inc. (“BMP”) 
(collectively “Borusan”) and the Jordan International Company 
(“Jordan”) were granted leave to intervene as Plaintiff-Interve-
nors. Order Granting Borusan’s Mot. to Intervene, ECF No. 39 
(Dec. 10, 2019); Order Granting Jordan’s Mot. to Intervene, ECF 
No. 46 (Dec. 13, 2019). Borusan, Jordan, and Transpacific jointly 
submitted a motion and brief for judgment on the agency record. 
Pl. Transpacific & Pl.-Intervenors. Borusan, et al.’s 56.1 Mot. for 
J. on the Agency R., ECF No. 51 (Jan. 21, 2020) (“Pl. Br.”). For 
ease of reference, we refer to Transpacific, Borusan, and Jordan 
collectively as “Plaintiffs.” 
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§ 232, 76 Stat. 872, 877 (1962) (codified as amended 19 
U.S.C. § 1862) (“Section 232”). Since its original pas-
sage, there have been several amendments of the 
statute of varying magnitude including: altering the 
agency responsible for advising the president, shorten-
ing the time limit for investigation, and adding a con-
gressional override for presidential actions taken to 
adjust petroleum imports. See generally, Trade Act of 
1974, Pub. L. No. 93-618, Title I, § 127, 88 Stat. 1978, 
1993–94 (1974); Crude Oil Windfall Profit Tax Act of 
1980, Pub. L. No. 96-223, Title IV, § 402, 94 Stat. 229, 
301–02 (1980). The most recent substantive change to 
Section 232 occurred in 1988, when the statute was al-
tered to add time limits on the President’s ability to act 
pursuant to the Secretary of Commerce’s affirmative 
finding that investigated imports are a threat to na-
tional security. See Omnibus Trade and Competitive-
ness Act of 1988, Pub. L. No. 100–418, Title I, § 1501, 
102 Stat. 1107, 1257–60 (1988). As it currently stands, 
the process to adjust imports under Section 232 is as 
follows. 

 First, the Secretary of Commerce (“Secretary”), in 
consultation with the Secretary of Defense, initiates 
an investigation “to determine the effects on the na-
tional security of imports of the article[s].” 19 U.S.C. 
§ 1862(b)(1)(A). No later than “270 days after the date 
on which an investigation is initiated, the Secretary 
shall submit to the President a report on the findings” 
that will advise the President if articles being im-
ported into the United States threaten to impair na-
tional security and recommend appropriate action. Id. 
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§ 1862(b)(3)(A). Second, after receiving the Secretary’s 
report, the President “[w]ithin 90 days,” must deter-
mine whether he or she concurs with the Secretary 
and, if so, “determine the nature and duration of the 
action” to “adjust the imports of the article and its 
derivatives so that such imports will not threaten to 
impair the national security.”3 Id. § 1862(c)(1)(A). In 
making this assessment, the President “shall” consider 
various non-exhaustive factors listed in § 1862(d). Id. 
§1862(d). The President “shall implement that action” 
no later than 15 days from his or her decision to take 
such action.4 Id. § 1862(c)(1)(B). Finally, within 30 days 
after making any determination, the President must 
submit to Congress a written statement of reasons for 
taking that action. Id. § 1862(c)(2). Notably, the time 
limits described were added as part of the 1988 amend-
ments. See Omnibus Trade and Competitiveness Act of 
1988 § 1501. President Trump’s recent proclamations 
are the first issued pursuant to Section 232 since the 
passage of these amendments. See CONG. RESEARCH 
SERV., R45249, SECTION 232 INVESTIGATIONS: OVERVIEW 

 
 3 This timeline is altered if the chosen action is to negotiate 
an agreement limiting importation into or exportation to the 
United States. 19 U.S.C. §1862(c)(3)(A); see also Transpacific 
Steel LLC v. United States, 415 F. Supp. 3d 1267, 1276 n.15 (CIT 
2019) (“Transpacific I”). 
 4 While termination of proclamations is provided for in 19 
U.S.C. § 1885(b), piecemeal increases to existing 232 duties would 
interfere with the carefully designed statutory scheme, including 
the right of Congress to know the reasons for and to react to the 
duties imposed. See 19 U.S.C. § 1862(c)(2). 
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AND ISSUES FOR CONGRESS, App’x B (Apr. 7, 2020) (“CRS 
232 Overview”). 

 On April 19, 2017, the Secretary initiated an in-
vestigation into the effect of imported steel on national 
security. See Notice Request for Public Comments and 
Public Hearing on Section 232 National Security In-
vestigation of Imports of Steel, 82 Fed. Reg. 19,205 
(Dep’t Commerce Apr. 26, 2017). On January 11, 2018, 
the Secretary issued his report and recommendation to 
the President. See The Effect of Imports of Steel on the 
National Security, (Dep’t Commerce Jan. 11, 2018) 
(“Steel Report”).5 In response, on March 8, 2018, Pres-
ident Trump issued Proclamation 9705, which imposed 
a 25 percent ad valorem tariff on imports of steel prod-
ucts6 effective March 23, 2018. See Proclamation 9705. 
On August 10, 2018, the President issued Proclama-
tion 9772, which imposed a 50 percent ad valorem tar-
iff on steel products imported from Turkey, effective 
August 13, 2018. See Proclamation 9772. The addi-
tional tariffs on Turkish steel products remained in 
place until the President issued Proclamation 9886, 

 
 5 A summary of the Steel Report was not published in the 
Federal Register until July 6, 2020, even though 19 U.S.C. 
§ 1862(b)(3)(B) requires that “any portion of the report submitted 
by the Secretary . . . which does not contain classified information 
or proprietary information shall be published in the Federal Reg-
ister.” 19 U.S.C. § 1862(b)(3)(B); see also Publication of a Report 
on the Effect of Imports of Steel on the National Security, 85 Fed. 
Reg. 40,202 (Dep’t Commerce July 6, 2020). Plaintiffs do not raise 
this issue and we do not rely on it. 
 6 Proclamation 9705 applied to all countries except Canada 
and Mexico. See Proclamation 9705, ¶ 8. 
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which removed the additional tariffs on Turkish steel 
products, effective May 21, 2019. See Proclamation No. 
9886 of May 16, 2018, 84 Fed. Reg. 23,421 (May 21, 
2019) (“Proclamation 9886”). 

 
JURISDICTION AND STANDARDS OF REVIEW 

 The court has jurisdiction under 28 U.S.C. 
§§ 1581(i)(2) and (4). A President’s action under Sec-
tion 232 may be reviewed for a “clear misconstruction 
of the governing statute, a significant procedural vio-
lation, or action outside delegated authority.” See Ma-
ple Leaf Fish Co. v. United States, 762 F.2d 86, 89 (Fed. 
Cir. 1985). In evaluating an equal protection claim in-
volving neither fundamental rights nor a suspect clas-
sification, the court will apply the rational basis test, 
which asks “if there is a rational relationship between 
the disparity of treatment and some legitimate govern-
mental purpose.” Armour v. City of Indianapolis, 566 
U.S. 673, 680 (2012) (quotations and citations omitted). 
In evaluating a Due Process challenge, the court con-
siders whether there was a deprivation of a constitu-
tionally protected life, liberty, or property interest and, 
if so, whether the necessary procedures were followed. 
See Board of Regents of State Colleges v. Roth, 408 U.S. 
564, 570–74, 76–77 (1972). 

  



App. 94 

 

DISCUSSION 

I. Whether the President Violated Sec-
tion 232’s Procedural Requirements 

 Plaintiffs argue that the President violated statu-
torily mandated temporal conditions, and investiga-
tion and report procedures in issuing Proclamation 
9772. Pl. Br. at 22–28. In their view, to avoid delegation 
of powers concerns, the President is bound by these 
statutory restrictions. Id. at 22–24. Plaintiffs note that 
the statute requires the President to make a decision 
based on the Secretary’s report and recommendation 
within 90 days and then implement any chosen action 
another 15 days after that decision. Id. at 25 (citing 19 
U.S.C. § 1862(c)(1)(A)-(B)). Insofar as the government 
argues that Proclamation 9772 is a modification of the 
earlier, timely Proclamation 9705, Plaintiffs assert 
that there is no statutory basis for a purported modifi-
cation of a previous proclamation and that allowing 
this interpretation would render the timelines mean-
ingless. Id. at 26. Further, Plaintiffs argue that Procla-
mation 9772 was issued not following a formal report 
as required by the statute, but following informal in-
formation the President had later received from the 
Secretary. Id. at 26–28. 

 The government responds that Congress “in-
ten[ded] to confer continuing authority and flexibility 
on the President to counter the threat identified” as 
confirmed by the “language, long-standing congres-
sional understanding, and the purpose of the statute 
. . . ” Defs.’ Resp. in Opp’n to Pls.’ Mot. for J., ECF No. 



App. 95 

 

55 at 16 (Mar. 9, 2020) (“Gov. Br.”). In its view, to re-
quire the President to strictly abide by the time re-
straints in the statute would frustrate its statutory 
purpose. Id. at 17. The government takes an expansive 
reading of the statutory terms “nature,” “duration,” 
and “implement” and finds that these terms indicate 
that the President has authority to revisit and modify 
previous actions taken under Section 232. Id. at 17–19 
(citing congressional statements from 1955). Although 
the government acknowledges that the 1988 amend-
ments intended to accelerate the 232 process, it con-
tends that nothing in those amendments intended to 
prevent the President from making modifications to 
earlier Proclamations. Id. at 19–22. The government 
further contends that requiring the President to act 
within the temporal windows in the statute would un-
dermine the purpose of Section 232 and would “convert 
the time-deadlines into impermissible sanctions,” 
when those deadlines are in fact “directory, not manda-
tory.” Id. at 22–27. 

 The language of the statute is clear, however. After 
receiving a report from the Secretary, “[w]ithin 90 
days,” and if the President concurs, he or she shall “de-
termine the nature and duration of the action that, in 
the judgment of the President, must be taken to adjust 
the imports.” 19 U.S.C. § 1862(c)(1)(A). Then the Presi-
dent “shall implement that action by no later than the 
date that is 15 days after” the determination to take 
action is made. Id. § 1862(c)(1)(B). As noted in our pre-
vious decision, Proclamation 9772 was issued far be-
yond this temporal window. Transpacific I, 415 F. Supp. 
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3d at 1273–74. The government continues to argue 
that the President is permitted to modify his previous 
proclamation, but as we have already said, “[t]he Pres-
ident’s expansive view of his power under section 232 
is mistaken, and at odds with the language of the stat-
ute, its legislative history, and its purpose.” Id. at 1274–
75 (citing legislative history undermining the conten-
tion that the President can take under Section 232 out-
side the prescribed time limits). 

 National security is dependent on sensitive and 
ever-changing dynamics; the temporal restrictions on 
the President’s power to take action pursuant to a re-
port and recommendation by the Secretary is not a 
mere directory guideline, but a restriction that re-
quires strict adherence. To require adherence to the 
statutory scheme does not amount to a sanction, but 
simply ensures that the deadlines are given meaning 
and that the President is acting on up-to-date national 
security guidance. The President is, of course, free to 
return to the Secretary and obtain an updated report 
pursuant to the statute. As the government acknowl-
edges, the 1988 Amendments were passed against the 
backdrop of President Reagan’s failing to take timely 
action in response to the Secretary’s report finding that 
certain machine tools threatened to impair national 
security and Congress’s resulting frustration. Gov. Br. 
at 20–21 (citing Hearings Before the Committee on 
Ways and Means on H.R. 3 Trade and International 
Economic Policy Other Proposals Reform Act, 100th 
Congr. (1987); Hearings Before the Subcommittee on 
Trade of H. Comm. On Ways & Means, 99th Cong., 2d 
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Sess. 1282 (1986)). The purpose and legislative history 
support that the time limits here were very much in-
tended to require presidential action in a timely fash-
ion, not just encourage it.7 See Transpacific I, 415 
F. Supp. 3d at 1275 (citing legislative history from the 
1988 Amendments). Finally, as we noted previously, 
when Congress means to allow action outside of a set 
temporal window, it provides for it. See id. at 1276 n.15 
(citing 19 U.S.C. § 1862(c)(3)). 

 Contrary to the government’s contention, there is 
nothing in the statute to support the continuing au-
thority to modify Proclamations outside of the stated 

 
 7 The government cites several cases for the proposition that 
when a statute does not specify a consequence for failing to meet 
a deadline, the deadline is merely directory. See Barnhart v. Pea-
body Coal Co., 537 U.S. 149, 159 (2003); Hitachi Home Electronics 
(America), Inc. v. United States, 661 F.3d 1343, 1345-46 (Fed. Cir. 
2011); Gilda Industries, Inc. v. United States, 622 F.3d 1358, 1365 
(Fed. Cir. 2010); Canadian Fur Trappers Corp. v. United States, 
884 F.2d 563, 566 (Fed. Cir. 1989). Such cases do not address del-
egation to the President in an area normally belonging to Con-
gress, i.e. import duties. As discussed infra, without meaningful 
limits such delegation is improper. Further, the resulting conse-
quences of finding that the deadlines in these cases were manda-
tory would have had greater permanence than simply requiring 
the President to return to the Secretary for a current report. 
Barnhart, 537 U.S. at 160 (deadline was directory as otherwise 
the consequence would be to “shift financial burdens from other-
wise responsible private purses to the public fisc.”); Hitachi, 661 
F.3d at 1348 (deadline was directory and failing to meet that 
deadline did not strip Customs of its power to allow or deny a pro-
test); Canadian Fur, 884 F.2d at 566 (deadline was directory and 
failure for Customs to meet a deadline did not result in liquida-
tion); Gilda, 662 F.3d at 1365 (failure of the United States Trade 
Representative to timely comply with notice obligations did not 
mean a retaliatory action would not terminate.). 
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timelines. The government offers no citation to the 
statute nor to the recent legislative history to support 
this theory. Instead, the government relies on legisla-
tive history prior to the 1988 amendments. See Gov. Br. 
at 18–19. As originally enacted, Section 232 may have 
allowed for the President to modify previous Proclama-
tions as a form of continuing authority. See H.R. Rep. 
No. 84-745, at 8158 (1955). The court is also aware that 
prior to the recent amendments, several Presidents 
modified President Eisenhower’s Proclamation No. 
3279 of March 10, 1959, 24 Fed. Reg. 1781 (Mar. 12, 
1959) (“Proclamation 3279”) on Petroleum and Petro-
leum Products with the latest “modification” occurring 
under President Reagan in Proclamation No. 4907 of 
March 10, 1982, 47 Fed. Reg. 10,507 (Mar. 10, 1982). 
But the statutory scheme has since been altered, and 
the court must give meaning to those alterations. The 
1988 amendments prescribed time limits, as described 
above, but also deleted language that could be read to 
give the President the power to continually modify 
Proclamations. See Omnibus Trade and Competi-
tiveness Act of 1988 § 1501. Prior to the 1988 amend-
ments, the relevant provision read “and the President 
shall take such action, and for such time, as he deems 
necessary to adjust the imports of such article and 
its derivatives so that such imports will not threaten 
to impair the national security.” 19 U.S.C. § 1862(b) 
(1982). The current relevant provisions omit the 
clause “and for such time.” See 19 U.S.C. § 1862(b),(c) 
(2018). These changes appear to further restrict the 
time under which the president can act to adjust im-
ports under 19 U.S.C. § 1862. Until the current 
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administration, no President had issued a Proclama-
tion after the 1988 changes, so there was no occasion 
to consider whether modifying an existing Proclama-
tion remained an allowable exercise. See CRS 232 
Overview, App’x B. Given the changes in the statute, 
the court holds that regardless of whether modifica-
tions were permissible before, “modifications” of exist-
ing Proclamations under the current statutory scheme, 
without following the procedures in the statute, are not 
permitted. 

 In Federal Energy Administration v. Algonquin 
SNG, Inc., the Court stressed the importance of the 
procedural safeguards in holding that Section 232 was 
not an impermissible delegation of congressional au-
thority over imports. 426 U.S. 548, 559 (1976). As we 
stated previously, “[i]f the President could act beyond 
the prescribed time limits, the investigative and con-
sultative provisions would become mere formalities de-
tached from Presidential action.” Transpacific I, 415 
F. Supp. 3d at 1276. Section 232 grants the President 
great, but not unfettered, discretion. The President ex-
ceeded his authority in issuing Proclamation 9772 out-
side of the temporal limits required by Section 232. 

 
II. Whether the President Exceeded His 

Authority by Issuing a Proclamation 
Purported to Lack a Nexus to National 
Security 

 Plaintiffs contend that the President exceeded his 
authority in issuing Proclamation 9772 because the 
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Proclamation lacked a nexus to Section 232’s national 
security objective, which would render the Proclama-
tion ultra vires. Pl. Br. at 14–22. Accordingly, they con-
tend that the court may review whether the issuance 
of the Proclamation 9772 falls within the authority 
granted to the President under the statute. Id. at 14–
16. Citing various D.C. Circuit Court opinions, Plain-
tiffs argue that this court should engage in such review 
to determine whether the President acted in conform-
ity with Section 232. See id. at 14–16 (citing Independ-
ent Gasoline Marketers Council, Inc. v. Duncan, 492 
F. Supp. 614 (D.D.C.1980); AFL-CIO v. Kahn, 618 F.2d 
784 (D.C. Cir. 1979) (en banc); United States Chamber 
of Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996)). 
Turning to the facts at hand, Plaintiffs argue that 
Proclamation 9772 was not motivated by proper na-
tional security considerations, such as those listed in 
19 U.S.C. § 1862(d), but was issued to employ “diplo-
matic leverage against a foreign government.”8 See id. 

 
 8 Plaintiffs ask the court to consider President Trump’s tweet 
regarding the detainment of Pastor Andrew Brunson in Turkey 
and his tweet roughly two weeks later declaring: “I have just 
authorized a doubling of Tariffs on Steel and Aluminum with 
respect to Turkey as their currency, the Turkish Lira, slides rap-
idly downward against our very strong Dollar! Aluminum will 
now be 20% and Steel 50%. Our relations with Turkey are not 
good at this time!.” See Pl. Br. at 19 (citing Donald J. Trump 
(@realDonaldTrump), TWITTER (Aug. 10, 2018, 8:47 AM), twitter.com/ 
realdonaldtrump/status/1027899286586109955; Donald J. Trump 
(@realDonaldTrump), TWITTER (July 26, 2018, 11:22 AM), twitter.com/ 
realdonaldtrump/status/1022502465147682817). Plaintiffs further 
cite tweets and statements issued after Proclamation 9772 went 
into effect in which the President appears to threaten to destroy 
the Turkish economy. See id. at 19–20. Because we do not review  
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at 18–22. They further contend that because imports 
of Turkish steel products comprise only a compara-
tively small percentage of steel products imported into 
the United States, doubling tariffs on those products 
would have too remote an effect to address national 
security concerns detailed in the Steel Report. Id. at 
21. 

 The government responds that any analysis of 
whether Proclamation 9772 has a nexus to Section 
232’s national security purpose requires the court to 
engage in an improper inquiry into the President’s 
fact-finding. Gov. Br. at 12–16. It contends that the 
court cannot analyze the President’s action beyond 
inquiring whether the action taken was “of a type per-
mitted by the statute.” Id. at 13. In the government’s 
view, any evaluation of the President’s motivations is 
foreclosed. Id. at 13–15. 

 The court declines to consider proffered evidence 
of the President’s “true motive” or question his fact-
finding. Even if warranted, such an inquiry is unneces-
sary to the disposition of this matter. What is evident 
is that the President acted beyond the procedural lim-
itations set forth in the statute in issuing Proclamation 
9772, rendering his action ultra vires. In addition to 
acting outside of the time limitations as noted above, 
he acted without a proper report and recommendation 
by the Secretary on the national security threat posed 

 
the President’s fact-finding, we decline to consider this evidence 
in relation to Plaintiffs’ statutory challenge. See Florsheim Shoe 
Co., Div. of Interco, Inc. v. United States, 744 F.2d 787, 796 (Fed. 
Cir. 1984). 
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by imports of steel products from Turkey. See Procla-
mation 9772. The Steel Report assesses the impact of 
steel imports in the aggregate on national security and 
makes no finding regarding Turkey specifically. See 
generally, Steel Report. Other than the Steel Report, 
Proclamation 9772 mentions informal discussions be-
tween the President and the Secretary regarding the 
changes to capacity utilization in the domestic steel in-
dustry after Proclamation 9705 and how additional 
tariffs on steel products from Turkey would be “a sig-
nificant step toward ensuring the viability of the do-
mestic steel industry.” See Proclamation 9772 ¶¶ 4, 6. 
The President is not authorized to act under Section 
232 based on any off-handed suggestion by the Secre-
tary; the statute requires a formal investigation and 
report.9 See 19 U.S.C.A. § 1862(b), (c). To clarify, the 
court does not decide that there was not a national 

 
 9 President Ford’s modification of Proclamation 3279, with 
Proclamation No. 4341 of January 23, 1975, 40 Fed. Reg. 3965 
(January 27, 1975) (“Proclamation 4341”), the Proclamation at is-
sue in Algonquin, was issued only after the Secretary issued a 
report pursuant to 19 U.S.C. § 1862(b). See Algonquin, 426 U.S. 
548, 554 (1976). The Court’s decision that Section 232 was not an 
improper delegation was based, in part, on the required precondi-
tion that the Secretary make a finding and issue a report. Id. at 
559. Allowing the President to skirt this precondition would po-
tentially pose delegation concerns. Further, it is not an insur-
mountable burden to require that the President return to the 
Secretary and obtain a new report prior to taking action under 
Section 232. As noted in a memorandum opinion by the then As-
sistant Attorney General in the Office of Legal Counsel, the report 
issued prior to Proclamation 4341 was “completed in only ten 
days.” See Mem. Op. for the Deputy Att’y Gen. “The Presidents 
Power to Impose a Fee on Imported Oil Pursuant to the Trade 
Expansion Act of 1962,” 6 Op. O.L.C. 74, at 80 (Jan. 14, 1982). 
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security threat meriting new duties, but instead 
simply holds that there was no procedurally proper 
finding of that threat.10 Thus, the President was not 
empowered under Section 232 to issue Proclamation 
9772.11 

 
III. Equal Protection 

 In addition to their statutory claims, Plaintiffs 
raise a Fifth Amendment Equal Protection challenge 
to Proclamation 9772. Pl. Br. at 28–38. Their basic con-
tention is that the Proclamation discriminates be-
tween similarly situated importers based on the origin 
of their imports without rational justification. Id. at 
28–34. Plaintiffs argue that the government has of-
fered no sensible reason for targeting imports from 
Turkey and that no reasonable rationale is apparent. 
Id. at 30–34. Although Plaintiffs acknowledge that 
Turkey is named in the Steel Report, they argue that 
the Secretary’s determination was based on the import 
of steel products in the aggregate and that nothing in 
the Steel Report supports additional duties on Turkish 

 
 10 The court is respectful of separation of powers and does not 
opine on the wisdom of the President’s foreign policy. Our role 
here is to decide whether the statute at issue has been followed. 
 11 The court does not foreclose the possibility that a future 
action could arise that, although procedurally sound, nonetheless 
is devoid of any discernable national security objective and thus 
subject to court review. See Am. Inst. for Int’l Steel, Inc. v. United 
States, 376 F. Supp. 3d 1335, 1344 (CIT 2019) (“To be sure, sec-
tion 232 regulation plainly unrelated to national security would 
be, in theory, reviewable as action in excess of the President’s sec-
tion 232 authority.”). 
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steel products alone.12 Id. at 31–34. At base, Plaintiffs 
argue that that Proclamation 9772 drew an arbitrary 
and irrational distinction by doubling the tariff rate on 
Turkish steel products and was based on an impermis-
sible purpose.13 Id. at 34–38. 

 The government responds that to succeed on their 
equal protection claim, Plaintiffs must first show that 
the government “intended to discriminate against the 
claimant or group,” and then show that the classifica-
tion lacks a connection to an “identifiable state inter-
est.” Gov. Br. at 28. Because the Plaintiffs cannot show 
that the President intended to discriminate against 
any importers of Turkish steel products, the govern-
ment argues that the Plaintiffs’ equal protection claim 
fails. Id. at 28–34. The government further argues that 
levying additional tariffs on Turkish steel products 
alone was a reasonable step towards the legitimate 
purpose of national security, even if it was just an in-
cremental step towards that purpose. Id. at 34–39. 

 
 12 Plaintiffs also cite a report from Commerce indicating that 
there has recently been a greater reduction of steel product im-
ports from Turkey when compared to several other countries 
listed in the Steel Report. Pl. Br. at 32 (citing DEP’T OF COMMERCE, 
INT’L TRADE ADMIN., Global Steel Trade Monitor, Steel Imports 
Report: United States at 3 (June 2018) (noting that between 2017 
and 2018, steel imports from Turkey decline by 59 percent by vol-
ume and 49 percent by value, whereas most top import source 
countries increased their exports of steel to the United States). 
 13 As described in supra note 8, Plaintiffs highlight state-
ments made by the President that supposedly indicate that Proc-
lamation 9772 was motivated by Turkey’s detention of Pastor 
Andrew Brunson. Pl. Br. at 36–38. In their view, the President’s 
action was guided by impermissible animus against Turkey. Id. 
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Finally, it contends that Plaintiffs unjustifiably at-
tempt to make a statutory interpretation case into a 
constitutional one. Id. at 38–40. In reply, Plaintiffs ar-
gue that the government has overstated their “burden 
to prove their equal protection claim.” Pl. Reply to 
Def ’s Resp. to Pl.s’ Mot. for J. on the Agency R., ECF 
No. 60 at 14 (Apr. 9, 2020) (“Pl. Reply”). They further 
point out that discrimination in this case “is clear on 
the face of the proclamation,” and that the cases cited 
by the government involved facially neutral policies. 
Pl. Reply at 15–16. 

 At the outset, the government mistakes a factor 
sufficient to result in an Equal Protection violation 
for one necessary to succeed on such a claim. An intent 
to discriminate or “bare desire to harm a politically 
unpopular group” will result in a violation of the Con-
stitution’s Equal Protection clause as it “cannot con-
stitute a legitimate government interest,” Romer v. 
Evans, 517 U.S. 620, 634 (1996) (quoting Dep’t of Agric. 
v. Moreno, 413 U.S. 528, 534 (1973)) (quotation marks 
omitted), but this does not mean discriminatory motive 
is required to find a violation. The disparate impact 
cases cited by the government are inapposite as they 
do not focus on the central issue here–whether the 
challenged action was rationally related to a legitimate 
government purpose. See McCleskey v. Kemp, 481 U.S. 
279, 293, 298–99 (1987) (Georgia death penalty statute 
disproportionately used against Black defendants); 
Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 273 
(1979) (gender-neutral statute that had disproportion-
ately adverse effects on women); Washington v. Davis, 
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426 U.S. 229, 237–39 (1976) (police officer examination 
that had disproportionately adverse effects on Black 
applicants). 

 The Constitution’s Equal Protection guarantees 
apply to actions taken by the federal government 
through the Fifth Amendment. See Bolling v. Sharpe, 
347 U.S. 497, 499 (1954). The fundamental question is 
whether the government’s action is justified by suffi-
cient purpose. See Romer, 517 U.S. at 635 (“[A] law 
must bear a rational relationship to a legitimate gov-
ernmental purpose.”). The Proclamation at issue here 
distinguishes between imports on the basis of country 
of origin. See Proclamation 9772. Disparate treatment 
alone, however, does not violate the Equal Protection 
Clause, if “(1) a rational purpose underlies the dis-
parate treatment, and (2) [the governmental deci-
sionmaker] has not achieved that purpose in a patently 
arbitrary or irrational way.” Belarmino v. Derwinski, 
931 F.2d 1543, 1544 (Fed. Cir. 1991) (citing United 
States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 177 
(1980). Because the purpose need not be articulated 
at the time, any legitimate purpose is sufficient.14 See 

 
 14 In prior cases, the Court has not required that the “pur-
pose” of the law be the actual purpose because the legislature is 
not required to offer a rationale when enacting a statute. See 
F.C.C. v. Beach Comm, Inc., 508 U.S. 307, 315 (1993) (“Moreover, 
because we never require a legislature to articulate its reasons for 
enacting a statute, it is entirely irrelevant for constitutional pur-
poses whether the conceived reason for the challenged distinction 
actually motivated the legislature.”). It is unclear whether this 
reasoning applies with equal force to the situation before us to-
day, as the challenge is to a presidential proclamation, rather 
than a legislative act, and the President is required to state his  
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Nordlinger v. Hahn, 505 U.S. 1, 15 (1992) (“[T]his 
Court’s review does require that a purpose may con-
ceivably or may reasonably have been the purpose 
and policy of the relevant governmental decision 
maker.”) (citation and quotation marks omitted); see 
also Trump v. Hawaii, 138 S.Ct. 2392, 2420 (2018) (con-
sidering plaintiffs’ extrinsic evidence, but upholding a 
challenged presidential proclamation “so long as it can 
reasonably be understood to result from a justification 
independent of unconstitutional grounds.”). Thus, to 
survive rational basis review, Proclamation 9772 must 
be a rational way of achieving a legitimate government 
purpose.  

 National security is a legitimate purpose, see 
Trump v. Hawaii, 138 S.Ct. at 2421, so the court must 
assess whether additional tariffs on imported steel 
products from Turkey is a “rational means to serve” 
this “legitimate end.” City of Cleburne v. Cleburne Liv-
ing Center, 473 U.S. 432, 442 (1985). Unlike the deter-
mination made by the Court in Trump v. Hawaii, there 
is no “persuasive evidence” here to support that the 
President’s proclamation “has a legitimate grounding 
in national security concerns.” 138 S.Ct. at 2421.15 In 

 
reasons for acting pursuant to Section 232. See 19 U.S.C. 
§§ 1862(c)(2), (c)(3)(A), (c)(3)(B). Accordingly, whether any con-
ceivable reasonable purpose would suffice here is an open ques-
tion. 
 15 The government relies heavily on Trump v. Hawaii for the 
proposition that an Equal Protection challenge cannot succeed 
without evidence of animus. See Oral Argument at 57:40–58:25; 
see also Gov Br. at 32. Trump v. Hawaii was a case dealing with 
the First Amendment’s Establishment Clause in the context of  
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that case, the “Proclamation explain[ed], in each case 
the determinations were justified by the distinct con-
ditions in each country.” Id. In contrast, here, Procla-
mation 9772 is purportedly based on the Steel Report, 
which evaluated the collective impact of global steel 
imports on national security, and not the impact of im-
ports from Turkey individually. See Proclamation 9772 
¶ 1; see also Steel Report at 55–57 (concluding that the 
global excess capacity of steel and imports into the 
United States “threaten[s] to impair” national secu-
rity). The national security concerns were character-
ized as “[t]he displacement of domestic steel by 
imports,” and the resulting effect on the United States 
economy, and the ability to “meet national security re-
quirements.” See Steel Report at 57. Singling out steel 
products from Turkey is not a rational means of ad-
dressing that concern. Section 232 does not ban the 
President from addressing concerns by focusing on 
particular exporters, but the decision to increase the 
tariffs on imported steel products from Turkey, and 

 
border security in which a Proclamation was issued with a “legit-
imate grounding in national security concerns.” Id. at 2421. That 
case does not stand for the proposition asserted by the govern-
ment. See Trump v. Hawaii, 138 S.Ct. at 2420 (stating that ra-
tional basis review “considers whether the entry policy is 
plausibly related to the Government’s stated objective”). A suc-
cessful Equal Protection claim, at least in the context of taxes and 
duties, does not require a showing of animus. See Allegheny Pitts-
burgh Coal Co. v. County Com’n of Webster County, 488 U.S. 336, 
345 (1989). 
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Turkey alone, without any justification, is arbitrary 
and irrational.16 

 This case is materially indistinguishable from 
Allegheny Pittsburgh Coal Co. v. Cnty Com’n of Web-
ster Cnty, 488 U.S. 336 (1989). In that case, the Court 
declared irrational a county tax assessor’s use of differ-
ing methods to assess property value that had been re-
cently sold from property that had not. Id. at 338. The 
result was that generally “comparable properties” were 
assessed at vastly different rates depending on the last 
date of sale. Id. at 341. The Court found that the tax 
assessor’s practice was arbitrary and that the “relative 

 
 16 The choice is underinclusive. The Steel Report ranks Tur-
key as the sixth largest exporter of steel products to the United 
States. See Steel Report at 28, Fig. 2. Given the presence of larger 
steel exporters in the market, targeting Turkish steel products 
alone would not appear to be an effective means of remedying the 
national security concerns outlined in the Report. The decision 
may be overinclusive as well. Transpacific contends that some of 
the steel slated to be imported from Turkey was destined for 
Puerto Rico to aid in the “rebuilding in the aftermath of Hurri-
canes Irma and Maria,” and that Transpacific is “one of the 
largest importers of steel into Puerto Rico.” See Am. Compl. ¶ 10, 
Ex. 3 (Declaration of Jules Levin, CEO of Transpacific). Given the 
broad view of national security articulated in the Steel Report, 
the failure to consider the potential impact on the Puerto Rican 
recovery in issuing Proclamation 9772, and to exempt those ship-
ments, may make the action overinclusive. Mot. to Dismiss. Hear-
ing Tr., at 14, ECF No. 41 (Dec. 12, 2019). Under rational basis 
review, even significant over or underinclusiveness can be tolera-
ble in some instances, see Vance v. Bradley, 440 U.S. 93, 108 
(1979), but here this mismatch, particularly based on underinclu-
sion, between Proclamation 9772’s purported national security 
purpose and the chosen action to address that purpose is simply 
too great. 
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undervaluation of comparable property” denied the pe-
titioners in that case equal protection. Id. at 346. The 
Court noted that the West Virginia Constitution estab-
lishes a general principle of uniform taxation, and held 
that the tax assessor’s practice did not accord with the 
West Virginia Constitution and violated the United 
States Constitution’s Equal Protection Clause. Id. at 
345 (“The equal protection clause . . . protects the indi-
vidual from state action which selects him out for dis-
criminatory treatment by subjecting him to taxes not 
imposed on others of the same class.”) (quoting Hills-
borough v. Cromwell, 326 U.S. 620, 623 (1946)). The sit-
uation before the court here is no different. There is no 
apparent reason to treat importers of Turkish steel 
products differently from importers of steel products 
from any other country listed in the Steel Report. The 
status quo under normal trade relations is equal tariff 
treatment of similar products irrespective of country of 
origin. See 19 U.S.C. § 1881. Although deviation from 
this general principle is allowable, such deviation 
cannot be arbitrarily and irrationally enforced in a 
way that treats similarly situated classes differently 
without permissible justification. Proclamation 9772 
denies Plaintiffs the equal protection of the law. 

 
IV. Constitutional Due Process 

 The Constitution’s Due Process Clause provides 
that “[n]o person shall . . . be deprived of life, liberty, or 
property, without due process of law.” U.S. Const. 
amend. V. For Plaintiffs to succeed on their procedural 
due process claim, the court must first determine that 
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a protected property interest exists. See Town of Castle 
Rock v. Gonzales, 545 U.S. 748, 756 (2005) (“To have a 
property interest in a benefit, a person clearly must 
have more than an abstract need or desire”) (citing 
Board of Regents of State Colleges v. Roth, 408 U.S. 
564, 577 (1972)). The court looks to “existing rules or 
understandings that stem from an independent source 
such as state law,” in ascertaining whether a protected 
property interest exists. Id. (citing Paul v. Davis, 424 
U.S. 693, 709) (1976)). If an interest exists, the court 
must then ascertain what process is required under 
the circumstances. See Matthews v. Eldridge, 424 U.S. 
319, 335 (1976). 

 Plaintiffs contend that Proclamation 9772 violates 
the Constitution’s guarantee of Due Process. Pl. Br. at 
38–43. They identify the property interest as “simply 
that the plaintiff-imports paid large amounts of duties 
to the U.S. Government and incurred numerous other 
expenses associated with the dislocation attendant to 
the imposition of 50% tariffs on Turkey.”17 Id. at 38. 
They further identify the process owed as “at least a 
basic level of protection under these circumstances.” 
Id. at 39. The government responds that Plaintiffs 
have failed to identify a constitutionally protected 
property interest. Gov. Br. at 40–43. Because Plaintiffs 
do not point to an independent source that gives rise 

 
 17 Later in their brief, Plaintiffs instead characterize the 
property interest as “a freedom from the interference with exist-
ing contracts and business relationships, an expectation of a ben-
efit, a level playing field, and the freedom from malignant 
stigma.” Pl. Br. at 41. 
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to a property interest, the government contends that 
the only process owed to Plaintiffs is “whatever the 
statute or regulation provides.” Id. at 43. Because, in 
the government’s view, that process was afforded here, 
there is no violation. Id. at 43–44. 

 Plaintiffs have failed to fully articulate a property 
interest beyond various nebulous notions and do so 
without reference to any independent source establish-
ing that a concrete, protected property interest exists. 
Further, the process Plaintiffs request is simply that 
the government be made to comply with the proce-
dures laid out in the statute. Because we hold that 
Plaintiffs are entitled to that process under the stat-
ute, we need not also answer whether any constitu-
tional guarantees of Due Process were violated. See 
Ashwander v. Tennessee Valley Authority, 297 U.S. 288 
(1936) (Brandeis, J., concurring) (noting that a court 
“will not pass upon a constitutional question although 
properly presented by the record, if there is also pre-
sent some other ground upon which the case may be 
disposed of ”). The court does not foreclose the possibil-
ity that a constitutionally-protected property interest 
may exist,18 but declines to identify one here. Whatever 
constitutional minimum process might be owed, it is 

 
 18 At oral argument, the court questioned whether “the stat-
utory provision for Normal Trade Relations at 19 U.S.C. § 1881 
and the Harmonized Tariff Schedule of the United States, which 
is a statute, see 19 U.S.C. §§ 1202, 3004(c), combine together to 
create a legitimate expectation to a certain rate that would be 
sufficient to trigger procedural due process protections[.]” Issues 
for Oral Argument, ECF No. 63 (May 26, 2020). 
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satisfied by requiring that the President abide by the 
statute’s procedures. 

 
CONCLUSION 

 For the foregoing reasons, the court grants Plain-
tiffs’ motion for judgment upon the agency record. 
Proclamation 9772 is in violation of mandated statu-
tory procedures and in violation of the Fifth Amend-
ment’s Equal Protection guarantees. Judgment will 
enter accordingly. 

  /s/ Jane A. Restani  
Jane A. Restani, Judge 

  /s/ Claire R. Kelly  
Claire R. Kelly, Judge 

  /s/ Gary S. Katzmann  
Gary S. Katzmann, Judge 

Dated: July 14, 2020 
 New York, New York 
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UNITED STATES COURT OF 
INTERNATIONAL TRADE 

 

TRANSPACIFIC STEEL LLC, 

    Plaintiff, 

BORUSAN MANNESMANN 
BORU SANAYI VE TICARET 
A.S., ET. AL 

    Intervenor Plaintiffs, 

v. 

UNITED STATES ET AL., 

    Defendants. 

Before: Claire R. 
Kelly, Gary S. 
Katzmann, and 
Jane A. Restani, 
Judges 

Court No. 19-00009 

 
JUDGMENT 

 This case having been duly submitted for decision; 
and the court, after due deliberation, having rendered 
a decision herein; now therefore, in conformity with 
said decision it is hereby: 

 ORDERED, ADJUDGED, and DECREED that 
judgment is entered in favor of Plaintiff and Plaintiff-
Intervenors; and it is further 

 ORDERED that Proclamation No. 9772 of August 
10, 2018, 158 Fed. Reg. 40,429 (Aug. 15, 2018) (“Proc-
lamation 9772”), is declared unlawful and void; and it 
is further 

 ORDERED that United States Customs and Bor-
der Protection refund Plaintiff and Plaintiff-Intervenors 
the difference between any tariffs collected on its 
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imports of steel products pursuant to Proclamation 
No. 9772 and the 25% ad valorem tariff that would 
otherwise apply on these imports together with such 
costs and interest as provided by law. 

  /s/ Jane A. Restani  
Jane A. Restani, Judge 

  /s/ Claire R. Kelly  
Claire R. Kelly, Judge 

  /s/ Gary S. Katzmann  
Gary S. Katzmann, Judge 

Dated: July 14, 2020 
 New York, New York 
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Slip Op. 19-142 

UNITED STATES COURT 
OF INTERNATIONAL TRADE 

 

TRANSPACIFIC 
STEEL LLC, 

      Plaintiff, 

v. 

UNITED STATES 
ET AL., 

      Defendants. 

Before: Claire R. Kelly, 
Gary S. Katzmann, and 
Jane A. Restani, Judges 

Court No. 19-00009 

 
OPINION AND ORDER  

[Denying Defendants’ motion to dismiss Plaintiff ’s 
amended complaint for failure to state a claim for 
which relief may be granted. Judge Katzmann files a 
separate concurrence.] 

Dated: November 15, 2019 

Matthew Nosher Nolan and Russell A. Semmel, Arent 
Fox LLP, of Washington, DC, argued for plaintiff. With 
them on the brief were Nancy A. Noonan, Diana Dimi-
triuc Quaia, and Aman Kakar. 

Tara K. Hogan, Assistant Director, Commercial Litiga-
tion Branch, Civil Division, U.S. Department of Justice, 
of Washington, DC, and Stephen C. Tosini, Senior Trial 
Counsel, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department of Justice, of Washington, DC, 
argued for defendants. With them on the brief were 
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Joseph H. Hunt, Assistant Attorney General, Jeanne 
E. Davidson, Director, and Joshua E. Kurland, Trial At-
torney. 

 Kelly, Judge: Transpacific Steel LLC (“Transpa-
cific” or “Plaintiff ”) seeks a refund of the difference be-
tween the 50 percent tariff imposed on certain steel 
products (“steel articles”) from the Republic of Tur-
key (“Turkey”), pursuant to Presidential Proclamation 
9772, issued on August 10, 2018, and the 25 percent 
tariff imposed on steel articles from certain other coun-
tries. See Proclamation 9705 of March 8, 2018, 83 
Fed. Reg. 11,625 (Mar. 15, 2018) (“Proclamation 9705”); 
Proclamation 9772 of August 10, 2018, 83 Fed. Reg. 
40,429 (Aug. 15, 2018) (“Proclamation 9772”); Am. 
Compl. ¶¶ 2, 4, Prayer for Relief, Apr. 2, 2019, ECF No. 
19 (“Am. Compl.”).1 Plaintiff contends relief is war-
ranted because Proclamation 9772 lacks a nexus to 
national security as statutorily required, fails to fol-
low mandated procedures within the statute, arbitrar-
ily distinguishes importers of steel products from 
Turkey and importers of steel products from all other 
countries in violation of equal protection under the 
Fifth Amendment, and violates Fifth Amendment Due 

 
 1 Plaintiff previously also sought declaratory and injunctive 
relief from the implementation of Proclamation 9772. However, 
on May 21, 2019, the additional tariffs imposed by Proclamation 
9772 on Turkey were lifted. See Pl.’s Resp. Br. at 1; see also Defs.’ 
Reply Supp. Mot. Dismiss at 2 n.1, July 10, 2019, ECF No. 27 
(“Defs.’ Reply Br.”) (citing Proclamation 9886 of May 16, 2019, 84 
Fed. Reg. 23,421, 23,421 (May 21, 2019)). The parties agree that 
the case is not moot, because Plaintiff still seeks a refund. See 
Pl.’s Resp. Br. at 1; Defs.’ Reply Br. at 2 n.1. 
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Process guarantees. Am. Compl. ¶¶ 3, 70; see also Pl.’s 
[Transpacific] Resp. Opp’n Defs.’ Mot. Dismiss, May 29, 
2019, ECF No. 24 (“Pl.’s Resp. Br.”). Defendants move 
to dismiss Plaintiff ’s Amended Complaint pursuant 
U.S. Court of International Trade (“USCIT”) Rule 
12(b)(6) for failure to state a claim for which relief may 
be granted. Defs.’ Mot. Dismiss for Failure State Cl., 
Apr. 3, 2019, ECF No. 20 (“Defs.’ Br.”). Defendants’ mo-
tion to dismiss is denied. Based upon the facts alleged, 
Plaintiff ’s arguments that the President failed to fol-
low the procedure set forth in the statute and, further, 
that singling out importers from Turkey violated the 
equal protection guarantees under the U.S. Constitu-
tion, support its claim for a refund and defeat Defend-
ants’ motion to dismiss. See Ashcroft v. Iqbal, 556 U.S. 
662, 678–79 (2009); see also USCIT R. 12(b)(6). 

 
BACKGROUND 

 Section 232 of the Trade Expansion Act of 1962, as 
amended 19 U.S.C. § 1862 (2012),2 (“section 232”) de-
lineates the particular circumstances of when and how 
the President may take action to address imports that 
threaten to impair the national security of the United 
States. The statute also sets forth the conduct and tim-
ing of the antecedent investigation into the potential 
national security threat. 

 
 2 Further citations to the Tariff Expansion Act of 1962, as 
amended, are to the relevant provisions of the United States 
Code, 2012 edition. 
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 Specifically, section 232 authorizes the Secretary 
of Commerce to commence an investigation “to deter-
mine the effects on the national security of imports” of 
any article, and to consult with the Secretary of De-
fense and other officials. 19 U.S.C. § 1862(b). Within 
270 days, the Secretary of Commerce must then report 
the investigation’s findings to the President. See 19 
U.S.C. § 1862(b)(3)(A).3 In that report, the Secretary 
must advise the President if “such article is being im-
ported into the United States in such quantities or un-
der such circumstances as to threaten to impair the 
national security[.]” Id. Within 90 days after receiv-
ing the Secretary’s affirmative findings, the President 
must determine whether he or she concurs. 19 U.S.C. 
§ 1862(c)(1)(A)(i). Should he or she concur, the statute 
empowers the President to act to end that threat to na-
tional security. 19 U.S.C. § 1862(c)(1)(A)(ii). In doing 
so, the President must “determine the nature and 

 
 3 The statute further provides for consultation during the 
investigation process. To this end, the Secretary of Commerce 
must “immediately provide notice to the Secretary of Defense” 
of the investigation’s commencement and, in the course of the 
investigation, “consult with the Secretary of Defense regard- 
ing the methodological and policy questions raised[.]” 19 U.S.C. 
§§ 1862(b)(1)(B), (b)(2)(A)(i). The Secretary of Commerce must 
also “(ii) seek information and advice from, and consult with, 
appropriate officers of the United States, and (iii) if it is ap- 
propriate and after reasonable notice, hold public hearings or 
otherwise afford interested parties an opportunity to present in-
formation and advice relevant to such investigation.” 19 U.S.C. 
§ 1862(b)(2)(A)(ii)–(iii). If requested by the Secretary of Com-
merce, the Secretary of Defense shall also provide the Secretary 
of Commerce “an assessment of the defense requirements of any 
article that is the subject of an investigation conducted under this 
section.” 19 U.S.C. § 1862(b)(2)(B). 
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duration of the action” that in his or her judgment 
“must be taken to adjust the imports of the article and 
its derivatives so that such imports will not threaten 
to impair the national security.” Id. If, and once, the 
President decides to act, he or she must implement the 
action within 15 days. 19 U.S.C. § 1862(c)(1)(B). 

 On April 19, 2017, the Secretary of Commerce ini-
tiated an investigation to determine the effect of steel 
imports on national security. See Notice Request for 
Public Comments and Public Hearing on Section 232 
National Security Investigation of Imports of Steel, 
82 Fed. Reg. 19,205, 19,205 (Bureau Indus. & Sec. 
Apr. 26, 2017) (background). The Secretary issued his 
report and recommendation to the President on Janu-
ary 11, 2018 (“Steel Report” or “January 11 Report”), 
within the time frame provided under section 232. See 
Am. Compl. at Ex. 4 (BUREAU OF INDUS. & SECURITY, 
U.S. DEP’T OF COMMERCE, THE EFFECT OF IMPORTS ON 
THE NATIONAL SECURITY (2018) (“STEEL REPORT”)). On 
March 8, 2018, within 90 days of receiving the report, 
the President issued Proclamation 9705 imposing a 25 
percent tariff on imports of steel articles from all coun-
tries, including Turkey, effective March 23, 2018.4 See 
Am. Compl. at Ex. 1. 

 
 4 In addition to remedial action of adjusting imports through 
tariff increases, section 1862(c)(3)(A) also grants the President 
authority to negotiate trade agreements to reduce the number of 
imports. 19 U.S.C. § 1862(c)(3)(A). Stemming from the January 
11 Report, the President pursued negotiations with certain coun-
tries to reach an agreement that “limits or restricts the importa-
tion into . . . the United States” of steel articles, and successfully 
reached agreement with certain countries within the statutorily  
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 On August 10, 2018, the President issued Procla-
mation 9772, which imposed a 50 percent tariff on steel 
articles imported from Turkey as of August 13, 2018. 
See Proclamation 9772, 83 Fed. Reg. at 40,429. 

 
JURISDICTION AND STANDARD OF REVIEW 

 This Court has jurisdiction under 28 U.S.C. 
§ 1581(i)(2), (4) (2012). 

 The court will dismiss a complaint for failure to 
state a claim if it fails to allege facts “plausibly sug-
gesting (not merely consistent with)” a showing that 
entitles the party to relief. Bank of Guam v. United 
States, 578 F.3d 1318, 1326 (Fed. Cir. 2009) (quoting 
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007)). 

 
prescribed 180-day period. See 19 U.S.C. § 1862(c)(3)(A). The Pres-
ident adjusted action accordingly and published timely notice in 
the Federal Register, issuing three Presidential Proclamations 
that announced agreements on alternate measures or deferred 
imposition of the tariffs on certain countries pending negotiation. 
See Proclamation 9711 of March 22, 2018, 83 Fed. Reg. 13,361, 
13,361 (Mar. 28, 2018) (reporting ongoing negotiations with Can-
ada, Mexico, the Commonwealth of Australia (“Australia”), the 
Argentine Republic (“Argentina”), the Republic of Korea (“South 
Korea”), the Federative Republic of Brazil (“Brazil”), and the Eu-
ropean Union member countries and deferring the tariff on steel 
articles from those countries); Proclamation 9740 of April 30, 
2018, 83 Fed. Reg. 20,683, 20,683–84 (May 7, 2018) (limiting the 
temporary exemption for Canada, Mexico, and European Union 
member countries until June 1, 2018 and announcing an agree-
ment with South Korea on a range of alternative measures, in-
cluding a quota); Proclamation 9759 of May 31, 2018, 83 Fed. Reg. 
25,857, 25,857–58 (June 5, 2018) (exempting from the steel tariffs 
Argentina, Australia, and Brazil, which had reached agreement 
with the United States on alternative measures). 
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“Factual allegations must be enough to raise a right to 
relief above the speculative level,” Twombly, 550 U.S. 
at 555, and “[t]hreadbare recitals of the elements of a 
cause of action, supported by mere conclusory state-
ments, do not suffice.” Iqbal, 556 U.S. at 678 (citation 
omitted). In deciding a motion to dismiss, the court 
“must accept as true the complaint’s undisputed fac-
tual allegations and should construe them in a light 
most favorable to the plaintiff.” Cambridge v. United 
States, 558 F.3d 1331, 1335 (Fed. Cir. 2009). 

 
DISCUSSION 

 Plaintiff has stated a claim for which relief may be 
granted. Plaintiff ’s factual allegations, which appear 
to be undisputed, support its claim to a refund of excess 
duties. Plaintiff alleges facts to demonstrate that, at 
the very least, the President issued Proclamation 9772 
in violation of the equal protection component of the 
Fifth Amendment and without observing the statuto-
rily required procedure under section 232. Either the-
ory defeats Defendants’ motion to dismiss. 

 Plaintiff ’s arguments that Proclamation 9772 vi-
olates equal protection are sufficient to defeat De-
fendants’ motion to dismiss. “[A] classification neither 
involving fundamental rights nor proceeding along 
suspect lines . . . cannot run afoul of the Equal Pro-
tection Clause if there is a rational relationship be-
tween the disparity of treatment and some legitimate 
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governmental purpose.”5 Armour v. City of Indianap-
olis, 566 U.S. 673, 680 (2012) (quotation marks and 
citation omitted). Defendants do not have a high hur-
dle to clear to survive a rational basis challenge—
Defendants merely need to articulate any set of facts 
that rationally justify a distinction in classification, ir-
respective of whether the President himself actually 
justified his action at the time it was taken. See Nord-
linger v. Hahn, 505 U.S. 1, 15 (1992). Especially in the 
area of economic regulation, this standard is forgiving. 
See Armour v. City of Indianapolis, 566 U.S. at 680 
(noting “where ‘ordinary commercial transactions’ are 
at issue, rational basis review requires deference to 
reasonable underlying legislative judgments”) (cita-
tions omitted); Minnesota v. Clover Leaf Creamery Co., 
449 U.S. 456, 469 (1981) (sustaining legislation treat-
ing plastic and non-plastic milk containers differently). 
Given this standard, it is difficult to imagine Presiden-
tial action in connection with section 232 where one 
would be at a loss to conjure a rational justification; 
yet, the reality of this case proves otherwise. Defend-
ants submit no set of facts that justify identifying im-
porters of steel from Turkey as a class of one. 

 
 5 Although the Fifth Amendment does not contain a formally 
recognized equal protection clause, the Supreme Court has recog-
nized an implicit protection where there exists “discrimination 
that is so unjustifiable as to be violative of due process.” Sessions 
v. Morales-Santana, 137 S. Ct. 1678, 1686 n.1 (2017) (citing Wein-
berger v. Wiesenfeld, 420 U.S. 636, 638, n.2 (1975)). This implicit 
protection is treated “precisely the same as equal protection 
claims under the Fourteenth Amendment.” Id. (citations and in-
ternal quotation marks omitted) (alteration in original). 
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 In their motion to dismiss, Defendants point to a 
general need to increase the tariffs. See Defs.’ Br. at 
17–18; Defs.’ Reply Br. at 17. A general need to increase 
tariffs, however, does not explain the singular imposi-
tion of a 50 percent tariff on Turkish steel articles. De-
fendants also attempt to distinguish imports from 
Turkey as a class by referring to “the relatively high 
import volumes” of steel from Turkey and the 14 anti-
dumping and countervailing duty (“AD/CVD”) orders 
against its steel exports. Defs.’ Reply Supp. Mot. Dis-
miss at 17, July 10, 2019, ECF No. 27 (“Defs.’ Reply 
Br.”); see also Defs.’ Br. at 17–18, 25. However, the Steel 
Report identifies five countries with higher steel im-
port volumes than Turkey.6 See STEEL REPORT at 28. 
Further, the 14 AD/CVD orders on Turkish steel prod-
ucts do not make Turkey remarkable but typical, com-
pared, for example, to China’s 28 AD/CVD orders, 
India’s 15 AD/CVD orders, Japan’s 14 AD/CVD orders, 
and Taiwan’s 13 AD/CVD orders. See STEEL REPORT at 
App. K. Defendants’ contention, that it is rational to 
“confront the national security threat from imports 
from all countries by specifically targeting countries” 
with high import volumes or numerous AD/CVD or-
ders, does not explain what differentiates Turkey from 

 
 6 The President entered into negotiations with four of 
those countries—Canada, South Korea, Brazil, and Mexico—and 
reached agreements on alternative measures, thereby exempting 
those countries’ steel exports. See Proclamation 9740, 83 Fed. 
Reg. at 20,683–84; Proclamation 9759, 83 Fed. Reg. at 25,857–58. 
With respect to Russia, which exported nearly one million metric 
tons of steel more than Turkey to the United States in 2017, the 
25 percent tariff remains in effect. See STEEL REPORT at 28. 
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other similarly situated countries—for the President 
to target alone. Defs.’ Reply Br. at 17–18; see Vill. of 
Willowbrook v. Olech, 528 U.S. 562, 565 (2000) (hold-
ing that plaintiff homeowner could assert an equal 
protection claim where village demanded a 33-foot 
easement, while requiring 15-foot easements from 
similarly situated property owners). At oral argument, 
when pressed on this question, counsel for Defendants 
offered other possible reasons but did not connect them 
to Turkey. Oral Arg. at 1:01:59–1:02:38 (arguing it 
would be appropriate for the President to differentiate 
countries based on anticipated increased import vol-
umes or currency devaluation). Whatever the Presi-
dent’s real motivation may be, it is not this court’s 
concern.7 See FCC v. Beach Commc’ns, Inc., 508 U.S. 
307, 315 (1993) (“[I]t is entirely irrelevant for constitu-
tional purposes whether the conceived reason for the 
challenged distinction actually motivated the [decision 
maker].”).8 But we also cannot sustain a classification 

 
 7 Plaintiff points to the President’s comment on social media: 
“I have just authorized a doubling of Tariffs on Steel and Alumi-
num with respect to Turkey as their currency, the Turkish Lira, 
slides rapidly downward against our very strong Dollar! Alumi-
num will now be 20% and Steel 50%. Our relations with Turkey 
are not good at this time!” See Pl.’s Resp. Br. at 35; Am. Compl. 
at Ex. 10. The President’s views of the United States’ relationship 
with Turkey do not weigh in our analysis. 
 8 Although Plaintiff and Defendants agree that the rational 
basis test applies, see Defs.’ Br. at 23 and Pl.’s Resp. Br. at 30, the 
parties do not agree on the content of the rationality standard. 
Plaintiff asserts that the standard of rationality must have “some 
footing in the realities of the subject addressed by the legisla-
tion.” Pl.’s Resp. Br at 30 (quoting Heller v. Doe, 509 U.S. 312, 
321 (1993)). Defendant contends that a less searching standard  
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for which there is no offered—or even possible—ra-
tional justification tethered to the statute. See id. at 
312–13. 

 Plaintiff also alleges facts that demonstrate that 
the President issued Proclamation 9772 in violation 
of the procedure set forth by Congress. The statute’s 
clear and unambiguous steps—of investigation, con-
sultation, report, consideration, and action—require 
timely action from the Secretary of Commerce and the 
President. However, the President did not issue Proc-
lamation 9772 following this procedural path. The 
Secretary of Commerce submitted his report to the 
President on January 11, 2018, which launched a 90-
day period for the President to act. The President 
acted on March 8, 2018 by imposing a 25 percent tariff 
on steel articles through Proclamation 9705. See 19 
U.S.C. § 1862(c)(1)(B). However, the President issued 
Proclamation 9772 on August 13, 2018, far beyond the 
90 days permitted to decide to act and the further 15 
days allowed for implementation, to impose a 50 per-
cent tariff on steel articles from Turkey. See id. The 
Secretary’s January 11 Report, which serves as the 

 
applies, arguing that the rationality standard may be satisfied by 
any “reasonably conceivable state of facts,” and that such facts 
may be based on “rational speculation unsupported by evidence 
or empirical data.” Defs.’ Reply Br. at 18 (quoting Briggs v. Merit 
Sys. Prot. Bd., 331 F.3d 1307, 1318 (Fed. Cir. 2003) (internal ci-
tations omitted)) (citing Nordlinger v. Hahn, 505 U.S. 1, 15 
(1993)). For purposes of this motion, it is not necessary to resolve 
this issue. Assuming Defendants’ less searching standard applies, 
Defendants have not proffered any facts, even those based on “ra-
tional speculation,” that support the President’s decision to in-
crease tariffs on Turkish steel only. 
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foundation for Proclamation 9705, does not serve as 
the foundation for Proclamation 9772. 

 The attempt to justify Proclamation 9772 as a con-
tinuation or modification of Proclamation 9705 fails. 
See Defs.’ Br. at 20–23. Defendants contend that the 
President retains power to modify any action taken un-
der section 232, without conducting a new investiga-
tion or following the procedures set forth in the statute. 
See id.; see also Defs.’ Reply Br. at 7–12, 15. Likewise, 
the President seems to have envisioned the Secretary 
of Commerce’s January 11 Report as empowering him 
to take ongoing action. The President in Proclamation 
9705 states “[t]he Secretary shall continue to monitor 
imports of steel articles and shall, from time to time, 
. . . review the status of such imports with respect to 
the national security. The Secretary shall inform the 
President of any . . . need for further action by the 
President.” Proclamation 9705, 83 Fed. Reg. at 11,628 
¶ (5)(b). In Proclamation 9772, the President invokes 
Proclamation 9705 stating, “I also directed the Secre-
tary to monitor imports of steel articles and inform me 
of any circumstances that in the Secretary’s opinion 
might indicate the need for further action under sec-
tion 232 with respect to such imports.” Proclamation 
9772, 83 Fed. Reg. at 40,429 ¶ 3.9 The President’s 

 
 9 The Proclamation continues: “The Secretary has informed 
me that while capacity utilization in the domestic steel industry 
has improved, it is still below the target capacity utilization level 
the Secretary recommended in his report. Although imports of 
steel articles have declined since the imposition of the tariff, I am 
advised that they are still several percentage points greater than 
the level of imports that would allow domestic capacity utilization  
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expansive view of his power under section 232 is mis-
taken, and at odds with the language of the statute, its 
legislative history, and its purpose. 

 Section 232 requires that the President not merely 
address a threat to national security; he must do all, 
that in his judgment, will eliminate it. See 19 U.S.C. 
§§ 1862(c)(1)(A), (c)(3)(A) (instructing the President to 
take action “so that such imports will not threaten to 
impair the national security”).10 Although the statute 
grants the President great discretion in deciding what 
action to take, it cabins the President’s power both sub-
stantively, by requiring the action to eliminate threats 
to national security caused by imports, and procedur-
ally, by setting the time in which to act.11 

 
to reach the target level.” Proclamation 9772, 83 Fed. Reg. at 
40,429 ¶ 4. 
 10 Presidential Proclamation 9705 seems to envision an ap-
proach that “addresses” a threat rather than removing it. “Under 
current circumstances, this tariff is necessary and appropriate to 
address the threat that imports of steel articles pose to the na-
tional security.” Proclamation 9705, 83 Fed. Reg. at 11,626 ¶ 8. 
 11 Although, as Defendants note, courts cannot review “the 
President’s actions to determine whether the facts support the 
remedy selected by the President in his exercise of the discretion 
afforded to him under the statute[,]” see Defs.’ Reply Br. at 6, that 
discretion extends only to his concurrence that a threat exists and 
his selection of remedial action. See also Am. Inst. for Int’l Steel 
v. United States, 43 CIT ___, ___, 376 F. Supp. 3d 1335, 1344–45 
(Mar. 25, 2019). (“[J]udicial review would allow neither an inquiry 
into the President’s motives nor a review of his fact-finding.”). In-
deed, should the Secretary of Commerce not find a threat to im-
pair national security, the President has no basis to disagree and 
no authority to take action. See 19 U.S.C. § 1862(c)(1)(A). 
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 In 1988, Congress added specific time limits to sec-
tion 232, which preclude Defendants’ arguments. See 
Omnibus Trade and Competitiveness Act of 1988, Pub. 
L. No. 100–418, Title I, §§ 1501(a), (b)(1), 102 Stat. 
1107, 1257–60 (1988) (codified as amended at 19 U.S.C. 
§ 1862). Those amendments now impose a 90-day limit 
for the President to act against imports that threaten 
the national security.12 They also fix a 15-day deadline 
for the President to implement any action. Id. at 1258; 
see also H.R. REP. NO. 100-576 at 711 (1988).13 The leg-
islative history clarifies that Congress wanted the 
President to do all that he thought necessary as soon 
as possible. See Trade Reform Legislation: Hearings 
Before the Subcomm. on Trade of the H. Comm. on 
Ways & Means, 99th Cong., 2d Sess. 1282 (1986) (state-
ment of Hon. Barbara B. Kennelly, former Member, H. 
Comm. On Ways & Means) (discussing the need to set 

 
 12 The amendments also shortened the time limit for investi-
gations by the Secretary of Commerce from one year to 270 days. 
See 102 Stat. at 1258; see also H. R. REP. NO. 100-576, at 709–10 
(1988). 
 13 Defendants argue that Presidents “frequently used Sec-
tion 232 (and its predecessor in prior acts) to modify the means of 
accomplishing the necessary adjustment of imports without first 
receiving additional investigations and reports from the Secre-
tary of Commerce (or predecessor advisor).” Defs.’ Br. at 20. All 
instances cited by Defendants occurred before the 1988 amend-
ments, which impose a 90-day deadline for action and a 15-day 
deadline for implementation of action. Though Defendants con-
cede that these deadlines reflect Congress’s desire that the Presi-
dent act “without undue delay[,]” Defs.’ Br. at 22, they fail to 
confront the necessary implication of the 90- and 15-day dead-
lines. If the President has the power to continue to act, to modify 
his actions, beyond these deadlines, then these deadlines are 
meaningless. 
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a deadline by which the President should act); Com-
prehensive Trade Legislation: Hearings Before the 
Subcomm. on Trade of the H. Comm. on Ways & Means, 
100th Cong., 1st Sess. 466–67 (1987) (statement of 
Phillip A. O’Reilly, Chairman and CEO of Houdaille 
Industries, Inc., accompanied by James H. Mack, 
Public Affairs Director) (discussing delays in section 
232 implementation); H.R. REP. NO. 99-581, pt. 1, at 
135 (1986) (“The Committee believes that if the na-
tional security is being affected or threatened, this 
should be determined and acted upon as quickly as 
possible.”); H.R. REP. NO. 100-40, pt. 1, at 175 (1987) 
(“The Committee believes that if the national security 
is being affected or threatened, this should be deter-
mined and acted upon as quickly as possible.”). 

 Defendants also argue requiring the procedures of 
19 U.S.C. § 1862(b)–(c) in support of Proclamation 9772 
make no sense, because, by implication, these proce-
dures would then have to be followed “any time a tariff 
is reduced or an exception is made for a particular 
product.” Defs.’ Br. at 23. However, the statute specifi-
cally grants the President power to “determine the . . . 
duration of the action[,]” a power to end any action. 19 
U.S.C. § 1862(c)(1)(A)(ii). Likewise, Defendants’ argu-
ments that each exception from the steel tariffs for a 
particular product would require a new set of proce-
dures are meritless, when Proclamation 9705 author-
ized the Secretary of Commerce to establish the 
overall process to exempt particular products, under 
certain conditions. See Defs.’ Br. at 23; Defs.’ Reply 
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Br. at 15–16; see also Proclamation 9705, 83 Fed. Reg. 
at 11,629 ¶ (3). 

 The procedural safeguards in section 232 do not 
merely roadmap action; they are constraints on power. 
The Supreme Court has made clear that section 232 
avoids running afoul of the non-delegation doctrine be-
cause it establishes “clear preconditions to Presiden-
tial action.” Fed. Energy Admin. v. Algonquin SNG, 
Inc., 426 U.S. 548, 559 (1976). The time limits, in par-
ticular, compel the President to do all that he can do 
immediately, and tie presidential action to the investi-
gative and consultative safeguards.14 If the President 
could act beyond the prescribed time limits, the inves-
tigative and consultative provisions would become 
mere formalities detached from Presidential action. 
However, Congress affirmatively linked the investiga-
tive and consultative safeguards to Presidential action, 
and Congress strengthened that link when it imposed 
time limits on the President’s discretion to take action. 
Congress embedded these limits within its broad dele-
gation of power to the President. As this court has rec-
ognized, “the broad guideposts of subsections (c) and 
(d) of section 232 bestow flexibility on the President 

 
 14 In addition to the investigative and consultative steps re-
quired by the Secretary of Commerce, the statute only affords the 
President the power to act when the Secretary of Commerce’s re-
port finds that imports of an article threaten national security. If 
the President concurs, he has only the power to do what he “deems 
necessary to adjust the imports of such article and its derivatives 
so that such imports will not threaten to impair the national se-
curity.” Algonquin, 426 U.S. at 559 (citation and internal quota-
tions omitted). 
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and seem to invite the President to regulate commerce 
by way of means reserved for Congress, leaving very 
few tools beyond his reach.” Am. Inst. for Int’l Steel v. 
United States, 43 CIT ___, ___, 376 F. Supp. 3d 1335, 
1344 (2019) (“AIIS”). Further, it may be the case that 
judicial review will be unable to reach “a gray area 
where the President could invoke the statute to act in 
a manner constitutionally reserved for Congress but 
not objectively outside the President’s statutory au-
thority.” Id. at 14. The broad discretion granted to the 
President and the limits on judicial review only rein-
force the importance of the procedural safeguards Con-
gress provided, and which the President appears to 
have ignored. 

 Therefore, the Plaintiff has stated a claim for a re-
fund because after the time periods set by Congress for 
Presidential action had passed, the President lacked 
power to take new action and issued Proclamation 
9772 without the procedures as required by Con-
gress.15 The court need not reach Plaintiff ’s arguments 
that Proclamation 9772 is ultra vires or runs afoul of 
due process at this time. 

 

 
 15 Where Congress envisioned ongoing action by the Presi-
dent it provided for it. In subsection (c)(3), Congress provided for 
continuing action where the President sought to negotiate an 
agreement under subsection (c)(1), granting the President an ad-
ditional 180 days to act. Thereafter, if such an agreement were 
“ineffective in eliminating the threat to the national security” the 
President “shall take such other actions as the President deems 
necessary.” 19 U.S.C. § 1862(c)(3). 



App. 133 

 

CONCLUSION 

 In support of its motion, Defendants have failed to 
show that Plaintiff ’s complaint must be dismissed for 
failure to state a claim for a refund of duties on which 
relief can be granted. 

 ORDERED Defendants’ motion to dismiss is de-
nied, and it is further 

 ORDERED, the parties shall confer and submit a 
joint status report as to the issues to be briefed and a 
proposed scheduling order by Monday, December 9, 
2019. 

/s/ Claire R. Kelly  
Claire R. Kelly, Judge 

/s/ Jane A. Restani  
Jane A. Restani, Judge 

Dated: November 15, 2019 
New York, New York 

 
 Katzmann, J., concurring. I agree with my col-
leagues that the instant litigation can continue in the 
face of the Government’s motion to dismiss the plain-
tiff ’s complaint, although the ultimate outcome re-
mains for determination after further proceedings. I 
write separately to note what is before the court in this 
case—whether a statute has been violated—and what 
is not—whether that statute is constitutional. 

 The question before us at this preliminary stage 
is this: Has the plaintiff, an American importer of 
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Turkish goods containing steel articles subjected to 
tariffs imposed by Presidential Proclamation invoking 
Section 232 of the Trade Expansion Act of 1962, as 
amended in 18 U.S.C. § 1862 (“section 232”), countered 
the Government’s motion by alleging sufficient facts in 
its complaint that those tariffs have been imposed in 
violation of that statute, which provides that the Pres-
ident may impose tariffs on imports which “threaten to 
impair the national security”? 

 Not before us now is the fundamental constitu-
tional question: Does section 232, which provides 
power to the President in international trade without 
meaningful limitation, violate the Constitution’s sepa-
ration of powers, as it is Congress that exclusively has 
the “power To lay and collect Taxes, Duties, Imposts 
and Excises” and “to regulate Commerce with foreign 
Nations”? U.S. Const. art. 1 § 8.1 That question was 
presented to this court earlier this year in American 
Institute for International Steel, Inc. v. United States, 
43 CIT ___, 376 F. Supp. 3d 1335 (2019) (“AIIS”). There, 
this court unanimously concluded that it was bound by 

 
 1 Under the Constitution, “[t]he president has no similar 
grant of substantive authority over economic policy, international 
or domestic. Consequently, international trade policy differs sub-
stantially from other foreign affairs issues, such as war powers, 
where the president shares constitutional authority with Con-
gress. Where international trade policy is concerned, the presi-
dent’s authority is almost entirely statutory.” Timothy Meyer, 
Trade, Redistribution, and the Imperial Presidency, 44 Yale J. 
Int’l L. Online 16 (2018) (footnotes omitted), http://www.yjil.yale. 
edu/features-symposium-international-trade-in-the-trump-era/. 
See Am. Inst. for Int’l Steel, Inc. v. United States, 43 CIT ___, 376 
F. Supp. 3d 1335, 1352 n.8 (2019) (“AIIS”). 
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the Supreme Court decision in Federal Energy Admin-
istration v. Algonquin SNG, Inc., 426 U.S. 548 (1976), 
which, in different circumstances involving licensing 
fees, stated that section 232’s standards were “clearly 
sufficient” to confine presidential action consistent 
with the separation of powers.2 In a dubitante opinion 
in AIIS, 376 F. Supp. 3d at 1345–52, I respectfully sug-
gested that section 232, lacking ascertainable stand-
ards, “provides virtually unbridled discretion to the 
President with respect to the power over trade that is 
reserved by the Constitution to Congress,” in violation 
of the separation of powers. Id. at 1352. “[T]he fullness 
of time” and “real recent actions” may provide an em-
pirical basis to revisit assumptions and inform under-
standing of the statute. Id. 

 I submit that the case before us may well yield fur-
ther evidence of the infirmity of the statute.3 To so note 
is not to diminish, in other arrangements not involving 

 
 2 The Court cautioned “that the imposition of a license fee is 
authorized by § 232(b) in no way compels the further conclusion 
that any action the President might take, as long as it has even a 
remote impact on imports, is also so authorized.” Algonquin, 426 
U.S. at 571 (emphasis in original). 
 3 The AIIS plaintiffs filed an appeal in the United States 
Court of Appeals for the Federal Circuit, appeal docketed, No. 19-
1727 (Fed. Cir. Mar. 25, 2019) and also sought direct review by 
the Supreme Court. 379 F. Supp. 3d 1335, cert. denied, 139 S. Ct. 
2748 (2019). The Supreme Court denied the petition for direct re-
view (without addressing the appeal filed before the United 
States Court of Appeals for the Federal Circuit or potential ap-
peals therefrom). Id. The AIIS appeal is now before the Federal 
Circuit. 379 F. Supp. 3d 1335, appeal docketed, No. 19-1727 (Fed. 
Cir. Mar. 25, 2019). 
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constitutional authority lodged exclusively in Con-
gress, the dependence of Congress on executive offi-
cials to implement its programs. See Gundy v. United 
States, 139 S. Ct. 2116, 2147 (2019); AIIS, 376 F. Supp. 
3d at 1352. Nor is it to diminish the flexibility allowed 
the President in the conduct of foreign affairs, see 
United States v. Curtiss-Wright Export Corp., 299 U.S. 
304 (1936), or, for example, the authority of the exec-
utive to impose sanctions on foreign entities which 
endanger American interests. See, e.g., U.S. Dep’t of 
Treasury, Financial Sanctions: United States Statutes, 
https://www.treasury.gov/resource-center/sanctions/Pages/ 
statutes-links.aspx (last visited Nov. 12, 2019) (listing 
a selection of sanctions statutes as identified by the 
U.S. Department of Treasury, Office of Foreign Asset 
Control). 

 In the end, as the case before us is framed, we pro-
ceed assuming the constitutionality of the statute. The 
statute’s investigative and consultative steps, within 
prescribed time limits, are not advisory and, as my col-
leagues have set forth, cannot be ignored without con-
sequence. Based on the facts alleged in the complaint, 
the violation of procedure and the absence of a ra-
tionale to justify differential treatment, warrant the 
conclusion at this preliminary stage that the Govern-
ment has failed to show that plaintiff ’s complaint must 
be dismissed for failure to state a claim for a refund of 
duties on which relief can be granted. 

/s/ Gary S. Katzmann  
Gary S. Katzmann, Judge 
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TITLE 19—CUSTOMS DUTIES 

§ 1862. Safeguarding national security 

(a) Prohibition on decrease or elimination of 
duties or other import restrictions if such 
reduction or elimination would threaten 
to impair national security 

 No action shall be taken pursuant to section 
1821(a) of this title or pursuant to section 1351 of this 
title to decrease or eliminate the duty or other import 
restrictions on any article if the President determines 
that such reduction or elimination would threaten to 
impair the national security. 

 
(b) Investigations by Secretary of Commerce 

to determine effects on national security 
of imports of articles; consultation with 
Secretary of Defense and other officials; 
hearings; assessment of defense require-
ments; report to President; publication in 
Federal Register; promulgation of regula-
tions 

 (1)(A) Upon request of the head of any depart-
ment or agency, upon application of an interested 
party, or upon his own motion, the Secretary of Com-
merce (hereafter in this section referred to as the ‘‘Sec-
retary’’) shall immediately initiate an appropriate 
investigation to determine the effects on the national 
security of imports of the article which is the subject of 
such request, application, or motion. 
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 (B) The Secretary shall immediately provide no-
tice to the Secretary of Defense of any investigation in-
itiated under this section. 

 (2)(A) In the course of any investigation con-
ducted under this subsection, the Secretary shall— 

  (i) consult with the Secretary of Defense re-
garding the methodological and policy questions 
raised in any investigation initiated under para-
graph (1), 

  (ii) seek information and advice from, and 
consult with, appropriate officers of the United 
States, and 

  (iii) if it is appropriate and after reasonable 
notice, hold public hearings or otherwise afford in-
terested parties an opportunity to present infor-
mation and advice relevant to such investigation. 

 (B) Upon the request of the Secretary, the Secre-
tary of Defense shall provide the Secretary an assess-
ment of the defense requirements of any article that is 
the subject of an investigation conducted under this 
section. 

 (3)(A) By no later than the date that is 270 days 
after the date on which an investigation is initiated un-
der paragraph (1) with respect to any article, the Sec-
retary shall submit to the President a report on the 
findings of such investigation with respect to the effect 
of the importation of such article in such quantities or 
under such circumstances upon the national security 
and, based on such findings, the recommendations of 
the Secretary for action or inaction under this section. 
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If the Secretary finds that such article is being im-
ported into the United States in such quantities or un-
der such circumstances as to threaten to impair the 
national security, the Secretary shall so advise the 
President in such report. 

 (B) Any portion of the report submitted by the 
Secretary under subparagraph (A) which does not con-
tain classified information or proprietary information 
shall be published in the Federal Register. 

 (4) The Secretary shall prescribe such proce-
dural regulations as may be necessary to carry out the 
provisions of this subsection. 

 
(c) Adjustment of imports; determination by 

President; report to Congress; additional 
actions; publication in Federal Register 

 (1)(A) Within 90 days after receiving a report 
submitted under subsection (b)(3)(A) in which the Sec-
retary finds that an article is being imported into the 
United States in such quantities or under such circum-
stances as to threaten to impair the national security, 
the President shall— 

  (i) determine whether the President concurs 
with the finding of the Secretary, and 

  (ii) if the President concurs, determine the 
nature and duration of the action that, in the judg-
ment of the President, must be taken to adjust the 
imports of the article and its derivatives so that 
such imports will not threaten to impair the na-
tional security. 
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 (B) If the President determines under subpara-
graph (A) to take action to adjust imports of an article 
and its derivatives, the President shall implement that 
action by no later than the date that is 15 days after 
the day on which the President determines to take ac-
tion under subparagraph (A). 

 (2) By no later than the date that is 30 days after 
the date on which the President makes any determina-
tions under paragraph (1), the President shall submit 
to the Congress a written statement of the reasons why 
the President has decided to take action, or refused to 
take action, under paragraph (1). Such statement shall 
be included in the report published under subsection 
(e). 

 (3)(A) If— 

  (i) the action taken by the President under 
paragraph (1) is the negotiation of an agreement 
which limits or restricts the importation into, or 
the exportation to, the United States of the article 
that threatens to impair national security, and 

  (ii) either— 

  (I) no such agreement is entered into be-
fore the date that is 180 days after the date on 
which the President makes the determination 
under paragraph (1)(A) to take such action, or 

  (II) such an agreement that has been 
entered into is not being carried out or is inef-
fective in eliminating the threat to the na-
tional security posed by imports of such 
article, 
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the President shall take such other actions as the Pres-
ident deems necessary to adjust the imports of such ar-
ticle so that such imports will not threaten to impair 
the national security. The President shall publish in 
the Federal Register notice of any additional actions 
being taken under this section by reason of this sub-
paragraph. 

 (B) If— 

  (i) clauses (i) and (ii) of subparagraph (A) ap-
ply, and 

  (ii) the President determines not to take any 
additional actions under this subsection, 

the President shall publish in the Federal Register 
such determination and the reasons on which such de-
termination is based. 

 
(d)1 Domestic production for national defense; 

impact of foreign competition on economic 
welfare of domestic industries 

 For the purposes of this section, the Secretary and 
the President shall, in the light of the requirements of 
national security and without excluding other relevant 
factors, give consideration to domestic production 
needed for projected national defense requirements, 
the capacity of domestic industries to meet such re-
quirements, existing and anticipated availabilities of 
the human resources, products, raw materials, and 

 
 1 So in original. There are two subsecs. designated (d). Sec-
ond subsec. (d) probably should be designated (e). 
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other supplies and services essential to the national 
defense, the requirements of growth of such industries 
and such supplies and services including the invest-
ment, exploration, and development necessary to as-
sure such growth, and the importation of goods in 
terms of their quantities, availabilities, character, and 
use as those affect such industries and the capacity of 
the United States to meet national security require-
ments. In the administration of this section, the Secre-
tary and the President shall further recognize the close 
relation of the economic welfare of the Nation to our 
national security, and shall take into consideration the 
impact of foreign competition on the economic welfare 
of individual domestic industries; and any substantial 
unemployment, decrease in revenues of government, 
loss of skills or investment, or other serious effects re-
sulting from the displacement of any domestic prod-
ucts by excessive imports shall be considered, without 
excluding other factors, in determining whether such 
weakening of our internal economy may impair the na-
tional security. 

 
(d)1 Report by Secretary of Commerce 

 (1) Upon the disposition of each request, applica-
tion, or motion under subsection (b), the Secretary 
shall submit to the Congress, and publish in the Fed-
eral Register, a report on such disposition. 

 (2) Omitted. 
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(f ) Congressional disapproval of Presidential 
adjustment of imports of petroleum or pe-
troleum products; disapproval resolution 

 (1) An action taken by the President under sub-
section (c) to adjust imports of petroleum or petroleum 
products shall cease to have force and effect upon the 
enactment of a disapproval resolution, provided for in 
paragraph (2), relating to that action. 

 (2)(A) This paragraph is enacted by the Con-
gress— 

  (i) as an exercise of the rulemaking power of 
the House of Representatives and the Senate, re-
spectively, and as such is deemed a part of the 
rules of each House, respectively, but applicable 
only with respect to the procedures to be followed 
in that House in the case of disapproval resolu-
tions and such procedures supersede other rules 
only to the extent that they are inconsistent there-
with; and 

  (ii) with the full recognition of the constitu-
tional right of either House to change the rules (so 
far as relating to the procedure of that House) at 
any time, in the same manner, and to the same ex-
tent as any other rule of that House. 

 (B) For purposes of this subsection, the term ‘‘dis-
approval resolution’’ means only a joint resolution of 
either House of Congress the matter after the resolv-
ing clause of which is as follows: ‘‘That the Congress 
disapproves the action taken under section 232 of the 
Trade Expansion Act of 1962 with respect to petroleum 
imports under ______ dated ______.’’, the first blank 
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space being filled with the number of the proclamation, 
Executive order, or other Executive act issued under 
the authority of subsection (c) of this section for pur-
poses of adjusting imports of petroleum or petroleum 
products and the second blank being filled with the ap-
propriate date. 

 (C)(i) All disapproval resolutions introduced in 
the House of Representatives shall be referred to the 
Committee on Ways and Means and all disapproval 
resolutions introduced in the Senate shall be referred 
to the Committee on Finance. 

 (ii) No amendment to a disapproval resolution 
shall be in order in either the House of Representatives 
or the Senate, and no motion to suspend the applica-
tion of this clause shall be in order in either House nor 
shall it be in order in either House for the Presiding 
Officer to entertain a request to suspend the applica-
tion of this clause by unanimous consent. 
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[SEAL] 

SECRETARY OF DEFENSE 
1000 DEFENSE PENTAGON 

WASHINGTON, DC 20301·1000 

MEMORANDUM FOR SECRETARY OF COMMERCE 

SUBJECT: Response to Steel and Aluminum Policy 
Recommendations 

 This memo provides a consolidated position from 
the DoD on the investigation of the effect of steel mill 
imports and the effects of imports of aluminum on na-
tional security, conducted by the Department of Com-
merce under Section 232 of the Trade Expansion Act of 
1962 (hereinafter “Section 232 Report”). 

 Regarding the December 15, 2017 reports on steel 
and aluminum, DoD believes that the systematic use 
of unfair trade practices to intentionally erode our in-
novation and manufacturing industrial base poses a 
risk to our national security. As such, DoD concurs with 
the Department of Commerce’s conclusion that im-
ports of foreign steel and aluminum based on unfair 
trading practices impair the national security. As 
noted in both Section 232 reports, however, the U.S. 
military requirements for steel and aluminum each 
only represent about three percent of U.S. production. 
Therefore, DoD does not believe that the findings in 
the reports impact the ability of DoD programs to ac-
quire the steel or aluminum necessary to meet na-
tional defense requirements. 
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 DoD continues to be concerned about the negative 
impact on our key allies regarding the recommended 
options within the reports. However, DoD recognizes 
that among these reports’ alternatives, targeted tariffs 
are more preferable than a global quota or global tariff. 
In addition, we recommend an inter-agency group fur-
ther refine the targeted tariffs, so as to create incen-
tives for trade partners to work with the U.S. on 
addressing the underlying issue of Chinese transship-
ment. 

 If the Administration moves forward with tar-
geted tariffs or quotas on steel, DoD recommends that 
the management and labor leaders of the respective in-
dustries be convened by the President, so that they 
may understand that these tariffs and quotas are con-
ditional. Moreover, if the Administration takes action 
on steel, DoD recommends waiting before taking fur-
ther steps on aluminum. The prospect of trade action 
on aluminum may be sufficient to coerce improved be-
havior of bad actors. In either case, it remains im-
portant for the President to continue to communicate 
the negative consequences of unfair trade practices. 

 This is an opportunity to set clear expectations  
domestically regarding competitiveness and rebuild 
economic strength at home while preserving a fair and 
reciprocal international economic system as outlined 
in the National Security Strategy. It is critical that  
we reinforce to our key allies that these actions are  
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focused on correcting Chinese overproduction and 
countering their attempts to circumvent existing anti-
dumping tariffs – not the bilateral U.S. relationship. 

 /s/ James N. Mattis 
 
cc: 
Secretary of the Treasury 
Secretary of State 
Chief of Staff to the President 
Assistant to the President for National  
 Security Affairs 
Chairman, National Economic Council 
United States Trade Representative 
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Federal Register/Vol. 83, No. 51/ 
Thursday, March 15, 2018 

Proclamation 9705 of March 8, 2018 

Adjusting Imports of Steel Into the United States 

By the President of the United States of America 

A Proclamation 

1. On January 11, 2018, the Secretary of Commerce 
(Secretary) transmitted to me a report on his investi-
gation into the effect of imports of steel mill articles 
(steel articles) on the national security of the United 
States under section 232 of the Trade Expansion Act of 
1962, as amended (19 U.S.C. 1862). 

2. The Secretary found and advised me of his opinion 
that steel articles are being imported into the United 
States in such quantities and under such circum-
stances as to threaten to impair the national security 
of the United States. The Secretary found that the pre-
sent quantities of steel articles imports and the cir-
cumstances of global excess capacity for producing 
steel are ‘‘weakening our internal economy,’’ resulting 
in the persistent threat of further closures of domestic 
steel production facilities and the ‘‘shrinking [of our] 
ability to meet national security production require-
ments in a national emergency.’’ Because of these risks 
and the risk that the United States may be unable to 
‘‘meet [steel] demands for national defense and critical 
industries in a national emergency,’’ and taking into 
account the close relation of the economic welfare of 
the Nation to our national security, see 19 U.S.C. 
1862(d), the Secretary concluded that the present 
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quantities and circumstances of steel articles imports 
threaten to impair the national security as defined in 
section 232 of the Trade Expansion Act of 1962, as 
amended. 

3. In reaching this conclusion, the Secretary consid-
ered the previous U.S. Government measures and ac-
tions on steel articles imports and excess capacity, 
including actions taken under Presidents Reagan, 
George H.W. Bush, Clinton, and George W. Bush. The 
Secretary also considered the Department of Com-
merce’s narrower investigation of iron ore and semi-
finished steel imports in 2001, and found the recom-
mendations in that report to be outdated given the dra-
matic changes in the steel industry since 2001, 
including the increased level of global excess capacity, 
the increased level of imports, the reduction in basic 
oxygen furnace facilities, the number of idled facilities 
despite increased demand for steel in critical indus-
tries, and the potential impact of further plant closures 
on capacity needed in a national emergency. 

4. In light of this conclusion, the Secretary recom-
mended actions to adjust the imports of steel articles 
so that such imports will not threaten to impair the 
national security. Among those recommendations was 
a global tariff of 24 percent on imports of steel articles 
in order to reduce imports to a level that the Secretary 
assessed would enable domestic steel producers to use 
approximately 80 percent of existing domestic produc-
tion capacity and thereby achieve long-term economic 
viability through increased production. The Secretary 
has also recommended that I authorize him, in 
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response to specific requests from affected domestic 
parties, to exclude from any adopted import re-
strictions those steel articles for which the Secretary 
determines there is a lack of sufficient U.S. production 
capacity of comparable products, or to exclude steel ar-
ticles from such restrictions for specific national secu-
rity-based considerations. 

5. I concur in the Secretary’s finding that steel arti-
cles are being imported into the United States in such 
quantities and under such circumstances as to 
threaten to impair the national security of the United 
States, and I have considered his recommendations. 

6. Section 232 of the Trade Expansion Act of 1962, as 
amended, authorizes the President to adjust the im-
ports of an article and its derivatives that are being 
imported into the United States in such quantities or 
under such circumstances as to threaten to impair the 
national security. 

7. Section 604 of the Trade Act of 1974, as amended 
(19 U.S.C. 2483), authorizes the President to embody 
in the Harmonized Tariff Schedule of the United 
States (HTSUS) the substance of acts affecting import 
treatment, and actions thereunder, including the re-
moval, modification, continuance, or imposition of any 
rate of duty or other import restriction. 

8. In the exercise of these authorities, I have decided 
to adjust the imports of steel articles by imposing a 25 
percent ad valorem tariff on steel articles, as defined 
below, imported from all countries except Canada and 
Mexico. In my judgment, this tariff is necessary and 
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appropriate in light of the many factors I have consid-
ered, including the Secretary’s report, updated import 
and production numbers for 2017, the failure of coun-
tries to agree on measures to reduce global excess ca-
pacity, the continued high level of imports since the 
beginning of the year, and special circumstances that 
exist with respect to Canada and Mexico. This relief 
will help our domestic steel industry to revive idled fa-
cilities, open closed mills, preserve necessary skills by 
hiring new steel workers, and maintain or increase 
production, which will reduce our Nation’s need to rely 
on foreign producers for steel and ensure that domestic 
producers can continue to supply all the steel neces-
sary for critical industries and national defense. Under 
current circumstances, this tariff is necessary and ap-
propriate to address the threat that imports of steel 
articles pose to the national security. 

9. In adopting this tariff, I recognize that our Nation 
has important security relationships with some coun-
tries whose exports of steel articles to the United 
States weaken our internal economy and thereby 
threaten to impair the national security. I also recog-
nize our shared concern about global excess capacity, a 
circumstance that is contributing to the threatened 
impairment of the national security. Any country with 
which we have a security relationship is welcome to 
discuss with the United States alternative ways to ad-
dress the threatened impairment of the national secu-
rity caused by imports from that country. Should the 
United States and any such country arrive at a satis-
factory alternative means to address the threat to the 
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national security such that I determine that imports 
from that country no longer threaten to impair the na-
tional security, I may remove or modify the restriction 
on steel articles imports from that country and, if nec-
essary, make any corresponding adjustments to the 
tariff as it applies to other countries as our national 
security interests require. 

10. I conclude that Canada and Mexico present a spe-
cial case. Given our shared commitment to supporting 
each other in addressing national security concerns, 
our shared commitment to addressing global excess ca-
pacity for producing steel, the physical proximity of our 
respective industrial bases, the robust economic inte-
gration between our countries, the export of steel arti-
cles produced in the United States to Canada and 
Mexico, and the close relation of the economic welfare 
of the United States to our national security, see 19 
U.S.C. 1862(d), I have determined that the necessary 
and appropriate means to address the threat to the na-
tional security posed by imports of steel articles from 
Canada and Mexico is to continue ongoing discussions 
with these countries and to exempt steel articles im-
ports from these countries from the tariff, at least at 
this time. I expect that Canada and Mexico will take 
action to prevent transshipment of steel articles 
through Canada and Mexico to the United States. 

11. In the meantime, the tariff imposed by this proc-
lamation is an important first step in ensuring the eco-
nomic viability of our domestic steel industry. Without 
this tariff and satisfactory outcomes in ongoing nego-
tiations with Canada and Mexico, the industry will 
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continue to decline, leaving the United States at risk 
of becoming reliant on foreign producers of steel to 
meet our national security needs—a situation that is 
fundamentally inconsistent with the safety and secu-
rity of the American people. It is my judgment that the 
tariff imposed by this proclamation is necessary and 
appropriate to adjust imports of steel articles so that 
such imports will not threaten to impair the national 
security as defined in section 232 of the Trade Expan-
sion Act of 1962, as amended. 

NOW, THEREFORE, I, DONALD J. TRUMP, President 
of the United States of America, by the authority 
vested in me by the Constitution and the laws of the 
United States of America, including section 301 of title 
3, United States Code, section 604 of the Trade Act of 
1974, as amended, and section 232 of the Trade Expan-
sion Act of 1962, as amended, do hereby proclaim as 
follows: 

(1) For the purposes of this proclamation, ‘‘steel arti-
cles’’ are defined at the Harmonized Tariff Schedule 
(HTS) 6-digit level as: 7206.10 through 7216.50, 
7216.99 through 7301.10, 7302.10, 7302.40 through 
7302.90, and 7304.10 through 7306.90, including any 
subsequent revisions to these HTS classifications. 

(2) In order to establish increases in the duty rate on 
imports of steel articles, subchapter III of chapter 99 of 
the HTSUS is modified as provided in the Annex to this 
proclamation. Except as otherwise provided in this 
proclamation, or in notices published pursuant to 
clause 3 of this proclamation, all steel articles imports 
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specified in the Annex shall be subject to an additional 
25 percent ad valorem rate of duty with respect to 
goods entered, or withdrawn from warehouse for con-
sumption, on or after 12:01 a.m. eastern daylight time 
on March 23, 2018. This rate of duty, which is in addi-
tion to any other duties, fees, exactions, and charges 
applicable to such imported steel articles, shall apply 
to imports of steel articles from all countries except 
Canada and Mexico. 

(3) The Secretary, in consultation with the Secretary 
of State, the Secretary of the Treasury, the Secretary of 
Defense, the United States Trade Representative 
(USTR), the Assistant to the President for National Se-
curity Affairs, the Assistant to the President for Eco-
nomic Policy, and such other senior Executive Branch 
officials as the Secretary deems appropriate, is hereby 
authorized to provide relief from the additional duties 
set forth in clause 2 of this proclamation for any steel 
article determined not to be produced in the United 
States in a sufficient and reasonably available amount 
or of a satisfactory quality and is also authorized to 
provide such relief based upon specific national secu-
rity considerations. Such relief shall be provided for a 
steel article only after a request for exclusion is made 
by a directly affected party located in the United 
States. If the Secretary determines that a particular 
steel article should be excluded, the Secretary shall, 
upon publishing a notice of such determination in the 
Federal Register, notify Customs and Border Protec-
tion (CBP) of the Department of Homeland Security 
concerning such article so that it will be excluded from 
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the duties described in clause 2 of this proclamation. 
The Secretary shall consult with CBP to determine 
whether the HTSUS provisions created by the Annex 
to this proclamation should be modified in order to en-
sure the proper administration of such exclusion, and, 
if so, shall make such modification to the HTSUS 
through a notice in the Federal Register. 

(4) Within 10 days after the date of this proclama-
tion, the Secretary shall issue procedures for the re-
quests for exclusion described in clause 3 of this 
proclamation. The issuance of such procedures is ex-
empt from Executive Order 13771 of January 30, 2017 
(Reducing Regulation and Controlling Regulatory 
Costs). 

(5) (a) The modifications to the HTSUS made by the 
Annex to this proclamation shall be effective with re-
spect to goods entered, or withdrawn from warehouse 
for consumption, on or after 12:01 a.m. eastern day-
light time on March 23, 2018, and shall continue in ef-
fect, unless such actions are expressly reduced, 
modified, or terminated. 

 (b) The Secretary shall continue to monitor im-
ports of steel articles and shall, from time to time, in 
consultation with the Secretary of State, the Secretary 
of the Treasury, the Secretary of Defense, the USTR, 
the Assistant to the President for National Security Af-
fairs, the Assistant to the President for Economic Pol-
icy, the Director of the Office of Management and 
Budget, and such other senior Executive Branch offi-
cials as the Secretary deems appropriate, review the 
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status of such imports with respect to the national se-
curity. The Secretary shall inform the President of any 
circumstances that in the Secretary’s opinion might in-
dicate the need for further action by the President un-
der section 232 of the Trade Expansion Act of 1962, as 
amended. The Secretary shall also inform the Presi-
dent of any circumstance that in the Secretary’s opin-
ion might indicate that the increase in duty rate 
provided for in this proclamation is no longer neces-
sary. 

(6) Any provision of previous proclamations and Ex-
ecutive Orders that is inconsistent with the actions 
taken in this proclamation is superseded to the extent 
of such inconsistency. 

IN WITNESS WHEREOF, I have hereunto set my 
hand this eighth day of March, in the year of our Lord 
two thousand eighteen, and of the Independence of the 
United States of America the two hundred and forty-
second. 

/s/ Donald J. Trump 
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Federal Register/Vol. 158, No. 83/ 
Wednesday, August 15, 2018 

Proclamation 9772 of August 10, 2018 

Adjusting Imports of Steel Into the United States 

By the President of the United States of America 

A Proclamation 

1. On January 11, 2018, the Secretary of Commerce 
(Secretary) transmitted to me a report on his investi-
gation into the effect of imports of steel articles on the 
national security of the United States under section 
232 of the Trade Expansion Act of 1962, as amended 
(19 U.S.C. 1862). The Secretary found and advised me 
of his opinion that steel articles are being imported 
into the United States in such quantities and under 
such circumstances as to threaten to impair the na-
tional security of the United States. 

2. In Proclamation 9705 of March 8, 2018 (Adjusting 
Imports of Steel Into the United States), I concurred in 
the Secretary’s finding that steel articles, as defined in 
clause 1 of Proclamation 9705, as amended by clause 8 
of Proclamation 9711 of March 22, 2018 (Adjusting Im-
ports of Steel Into the United States), are being im-
ported into the United States in such quantities and 
under such circumstances as to threaten to impair the 
national security of the United States, and decided to 
adjust the imports of these steel articles by imposing a 
25 percent ad valorem tariff on such articles imported 
from most countries. 
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3. In Proclamation 9705, I also directed the Secretary 
to monitor imports of steel articles and inform me of 
any circumstances that in the Secretary’s opinion 
might indicate the need for further action under sec-
tion 232 with respect to such imports. 

4. The Secretary has informed me that while capacity 
utilization in the domestic steel industry has im-
proved, it is still below the target capacity utilization 
level the Secretary recommended in his report. Al- 
though imports of steel articles have declined since the 
imposition of the tariff, I am advised that they are still 
several percentage points greater than the level of im-
ports that would allow domestic capacity utilization to 
reach the target level. 

5. In light of the fact that imports have not declined 
as much as anticipated and capacity utilization has not 
increased to that target level, I have concluded that it 
is necessary and appropriate in light of our national 
security interests to adjust the tariff imposed by previ-
ous proclamations. 

6. In the Secretary’s January 2018 report, the Secre-
tary recommended that I consider applying a higher 
tariff to a list of specific countries should I determine 
that all countries should not be subject to the same tar-
iff. One of the countries on that list was the Republic 
of Turkey (Turkey). As the Secretary explained in that 
report, Turkey is among the major exporters of steel to 
the United States for domestic consumption. To fur-
ther reduce imports of steel articles and increase do-
mestic capacity utilization, I have determined that it 
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is necessary and appropriate to impose a 50 percent ad 
valorem tariff on steel articles imported from Turkey, 
beginning on August 13, 2018. The Secretary has ad-
vised me that this adjustment will be a significant step 
toward ensuring the viability of the domestic steel in-
dustry. 

7. Section 232 of the Trade Expansion Act of 1962, as 
amended, authorizes the President to adjust the im-
ports of an article and its derivatives that are being 
imported into the United States in such quantities or 
under such circumstances as to threaten to impair the 
national security. 

8. Section 604 of the Trade Act of 1974, as amended 
(19 U.S.C. 2483), authorizes the President to embody 
in the Harmonized Tariff Schedule of the United 
States (HTSUS) the substance of statutes affecting im-
port treatment, and actions thereunder, including the 
removal, modification, continuance, or imposition of 
any rate of duty or other import restriction. 

NOW, THEREFORE, I, DONALD J. TRUMP, President 
of the United States of America, by the authority 
vested in me by the Constitution and the laws of the 
United States of America, including section 232 of the 
Trade Expansion Act of 1962, as amended, section 301 
of title 3, United States Code, and section 604 of the 
Trade Act of 1974, as amended, do hereby proclaim as 
follows: 

 (1) In order to establish increases in the duty 
rate on imports of steel articles from Turkey, subchap-
ter III of chapter 99 of the HTSUS is modified as 
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provided in the Annex to this proclamation. Clause 2 
of Proclamation 9705, as amended by clause 1 of Proc-
lamation 9740 of April 30, 2018 (Adjusting Imports of 
Steel Into the United States), is further amended 
by striking the last two sentences and inserting in 
lieu thereof the following three sentences: ‘‘Except as 
otherwise provided in this proclamation, or in notices 
published pursuant to clause 3 of this proclamation, all 
steel articles imports specified in the Annex shall be 
subject to an additional 25 percent ad valorem rate of 
duty with respect to goods entered for consumption, or 
withdrawn from warehouse for consumption, as fol-
lows: (a) on or after 12:01 a.m. eastern daylight time 
on March 23, 2018, from all countries except Argen-
tina, Australia, Brazil, Canada, Mexico, South Korea, 
and the member countries of the European Union; 
(b) on or after 12:01 a.m. eastern daylight time on June 
1, 2018, from all countries except Argentina, Australia, 
Brazil, and South Korea; and (c) on or after 12:01 a.m. 
eastern daylight time on August 13, 2018, from all 
countries except Argentina, Australia, Brazil, South 
Korea, and Turkey. Further, except as otherwise pro-
vided in notices published pursuant to clause 3 of this 
proclamation, all steel articles imports from Turkey 
specified in the Annex shall be subject to a 50 percent 
ad valorem rate of duty with respect to goods entered 
for consumption, or withdrawn from warehouse for 
consumption, on or after 12:01 a.m. eastern daylight 
time on August 13, 2018. These rates of duty, which are 
in addition to any other duties, fees, exactions, and 
charges applicable to such imported steel articles, shall 
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apply to imports of steel articles from each country as 
specified in the preceding two sentences.’’. 

 (2) The text of U.S. note 16(a)(i) to subchapter III 
of chapter 99 of the HTSUS is amended by deleting 
‘‘Heading 9903.80.01 provides’’ and inserting the fol-
lowing in lieu thereof: ‘‘Except as provided in U.S. note 
16(a)(ii), which applies to products of Turkey that are 
provided for in heading 9903.80.02, heading 9903.80.01 
provides’’. 

 (3) U.S. note 16(a)(ii) to subchapter III of chapter 
99 of the HTSUS is re-designated as U.S. note 16(a)(iii) 
to subchapter III of chapter 99 of the HTSUS. 

 (4) The following new U.S. note 16(a)(ii) to sub-
chapter III of chapter 99 of the HTSUS is inserted in 
numerical order: ‘‘(ii) Heading 9903.80.02 provides the 
ordinary customs duty treatment of iron or steel prod-
ucts of Turkey, pursuant to the article description of 
such heading. For any such products that are eligible 
for special tariff treatment under any of the free trade 
agreements or preference programs listed in general 
note 3(c)(i) to the tariff schedule, the duty provided in 
this heading shall be collected in addition to any spe-
cial rate of duty otherwise applicable under the appro-
priate tariff subheading, except where prohibited by 
law. Goods for which entry is claimed under a provision 
of chapter 98 and which are subject to the additional 
duties prescribed herein shall be eligible for and sub-
ject to the terms of such provision and applicable U.S. 
Customs and Border Protection (‘‘CBP’’) regulations, 
except that duties under subheading 9802.00.60 shall 
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be assessed based upon the full value of the imported 
article. No claim for entry or for any duty exemption or 
reduction shall be allowed for the iron or steel products 
enumerated in subdivision (b) of this note under a pro-
vision of chapter 99 that may set forth a lower rate of 
duty or provide duty-free treatment, taking into ac-
count information supplied by CBP, but any additional 
duty prescribed in any provision of this subchapter or 
subchapter IV of chapter 99 shall be imposed in addi-
tion to the duty in heading 9903.80.02.’’. 

 (5) Paragraphs (b), (c), and (d) of U.S. note 16 to 
subchapter III of chapter 99 of the HTSUS are each 
amended by replacing ‘‘heading 9903.80.01’’ with 
‘‘headings 9903.80.01 and 9903.80.02’’. 

 (6) The ‘‘Article description’’ for heading 9903.80.01 
of the HTSUS is amended by replacing ‘‘of Brazil’’ with 
‘‘of Brazil, of Turkey’’. 

 (7) The modifications to the HTSUS made by 
clauses 2 through 6 of this proclamation and the Annex 
to this proclamation shall be effective with respect to 
goods entered for consumption, or withdrawn from 
warehouse for consumption, on or after 12:01 a.m. 
eastern daylight time on August 13, 2018, and shall 
continue in effect, unless such actions are expressly re-
duced, modified, or terminated. 

 (8) The Secretary, in consultation with U.S. Cus-
toms and Border Protection of the Department of 
Homeland Security and other relevant executive de-
partments and agencies, shall revise the HTSUS so 
that it conforms to the amendments directed by this 
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proclamation. The Secretary shall publish any such 
modification to the HTSUS in the Federal Register. 

 (9) Any provision of previous proclamations and 
Executive Orders that is inconsistent with the actions 
taken in this proclamation is superseded to the extent 
of such inconsistency. 

IN WITNESS WHEREOF, I have hereunto set my 
hand this tenth day of August, in the year of our Lord 
two thousand eighteen, and of the Independence of the 
United States of America the two hundred and forty-
third. 

/s/ Donald J. Trump 
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Federal Register/Vol. 84, No. 98/ 
Tuesday, May 21, 2019 

Proclamation 9886 of May 16, 2019 

Adjusting Imports of Steel Into the United States 

By the President of the United States of America 

A Proclamation 

1. On January 11, 2018, the Secretary of Commerce 
(Secretary) transmitted to me a report on his investi-
gation into the effect of imports of steel articles on the 
national security of the United States under section 
232 of the Trade Expansion Act of 1962, as amended 
(19 U.S.C. 1862). The Secretary found and advised me 
of his opinion that steel articles are being imported 
into the United States in such quantities and under 
such circumstances as to threaten to impair the na-
tional security of the United States. 

2. In Proclamation 9705 of March 8, 2018 (Adjusting 
Imports of Steel Into the United States), I concurred in 
the Secretary’s finding that steel articles, as defined in 
clause 1 of Proclamation 9705, as amended by clause 8 
of Proclamation 9711 of March 22, 2018 (Adjusting Im-
ports of Steel Into the United States), are being im-
ported into the United States in such quantities and 
under such circumstances as to threaten to impair the 
national security of the United States, and decided to 
adjust the imports of these steel articles by imposing a 
25 percent ad valorem tariff on such articles imported 
from most countries. 
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3. In Proclamation 9705, I also directed the Secretary 
to monitor imports of steel articles and inform me of 
any circumstances that in the Secretary’s opinion 
might indicate the need for further action under sec-
tion 232 of the Trade Expansion Act of 1962, as 
amended, with respect to such imports. 

4. In August 2018, the Secretary informed me that 
while capacity utilization in the domestic steel indus-
try had improved, it was still below the target capacity 
utilization level recommended by the Secretary in his 
report. Although imports of steel articles had declined 
since the imposition of the tariff, I was advised that 
they were still several percentage points greater than 
the level of imports that would allow domestic capacity 
utilization to reach the target level. Given that imports 
had not declined as much as anticipated and capacity 
utilization had not increased to that target level, I con-
cluded that it was necessary and appropriate in light 
of our national security interests to adjust the tariff 
imposed by previous proclamations. 

5. In the Secretary’s January 2018 report, the Secre-
tary recommended that I consider applying a higher 
tariff to a list of specific countries should I determine 
that all countries should not be subject to the same tar-
iff. One of the countries on that list was the Republic 
of Turkey (Turkey). As the Secretary explained in that 
report, Turkey was among the major exporters of steel 
to the United States for domestic consumption. To  
further reduce imports of steel articles and increase 
domestic capacity utilization, I determined in Procla-
mation 9772 of August 10, 2018 (Adjusting Imports of 
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Steel Into the United States), that it was necessary 
and appropriate to impose a 50 percent ad valorem tar-
iff on steel articles imported from Turkey, beginning on 
August 13, 2018. The Secretary advised me that this 
adjustment would be a significant step toward ensur-
ing the viability of the domestic steel industry. 

6. The Secretary has now advised me that, since the 
implementation of the higher tariff under Proclama-
tion 9772, imports of steel articles have declined by 12 
percent in 2018 compared to 2017 and imports of steel 
articles from Turkey have declined by 48 percent in 
2018, with the result that the domestic industry’s ca-
pacity utilization has improved at this point to approx-
imately the target level recommended in the 
Secretary’s report. This target level, if maintained for 
an appropriate period, will improve the financial via-
bility of the domestic steel industry over the long term. 

7. Given these improvements, I have determined that 
it is necessary and appropriate to remove the higher 
tariff on steel imports from Turkey imposed by Procla-
mation 9772, and to instead impose a 25 percent ad 
valorem tariff on steel imports from Turkey, commen-
surate with the tariff imposed on such articles im-
ported from most countries. Maintaining the existing 
25 percent ad valorem tariff on most countries is nec-
essary and appropriate at this time to address the 
threatened impairment of the national security that 
the Secretary found in the January 2018 report. 

8. Section 232 of the Trade Expansion Act of 1962, as 
amended, authorizes the President to adjust the 
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imports of an article and its derivatives that are being 
imported into the United States in such quantities or 
under such circumstances as to threaten to impair the 
national security. 

9. Section 604 of the Trade Act of 1974, as amended 
(19 U.S.C. 2483), authorizes the President to embody 
in the Harmonized Tariff Schedule of the United 
States (HTSUS) the substance of statutes affecting im-
port treatment, and actions thereunder, including the 
removal, modification, continuance, or imposition of 
any rate of duty or other import restriction. 

NOW, THEREFORE, I, DONALD J. TRUMP, President 
of the United States of America, by the authority 
vested in me by the Constitution and the laws of the 
United States of America, including section 232 of the 
Trade Expansion Act of 1962, as amended, section 301 
of title 3, United States Code, and section 604 of the 
Trade Act of 1974, as amended, do hereby proclaim as 
follows: 

(1) Clause 2 of Proclamation 9705, as amended, 
is revised to read as follows: 

“(2)(a) In order to establish certain modifications 
to the duty rate on imports of steel articles, sub-
chapter III of chapter 99 of the HTSUS is modified 
as provided in the Annex to this proclamation and 
any subsequent proclamations regarding such 
steel articles. 

 (b) Except as otherwise provided in this procla-
mation, or in notices published pursuant to clause 3 of 
this proclamation, all steel articles imports covered by 
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heading 9903.80.01, in subchapter III of chapter 99 of 
the HTSUS, shall be subject to an additional 25 per-
cent ad valorem rate of duty with respect to goods en-
tered for consumption, or withdrawn from warehouse 
for consumption, as follows: (i) on or after 12:01 a.m. 
eastern daylight time on March 23, 2018, from all 
countries except Argentina, Australia, Brazil, Canada, 
Mexico, South Korea, and the member countries of the 
European Union; (ii) on or after 12:01 a.m. eastern day-
light time on June 1, 2018, from all countries except 
Argentina, Australia, Brazil, and South Korea; (iii) on 
or after 12:01 a.m. eastern daylight time on August 13, 
2018, from all countries except Argentina, Australia, 
Brazil, South Korea, and Turkey; and (iv) on or after 
12:01 a.m. eastern daylight time on May 21, 2019, from 
all countries except Argentina, Australia, Brazil, and 
South Korea. Further, except as otherwise provided in 
notices published pursuant to clause 3 of this procla-
mation, all steel articles imports from Turkey covered 
by heading 9903.80.02, in subchapter III of chapter 99 
of the HTSUS, shall be subject to a 50 percent ad val-
orem rate of duty with respect to goods entered for  
consumption, or withdrawn from warehouse for con-
sumption, on or after 12:01 a.m. eastern daylight time 
on August 13, 2018 and prior to 12:01 a.m. eastern day-
light time on May 21, 2019. All steel articles imports 
covered by heading 9903.80.61, in subchapter III of 
chapter 99 of the HTSUS, shall be subject to the addi-
tional 25 percent ad valorem rate of duty established 
herein with respect to goods entered for consumption, 
or withdrawn from warehouse for consumption, on or 
after 12:01 a.m. eastern daylight time on the date 
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specified in a determination by the Secretary granting 
relief. These rates of duty, which are in addition to any 
other duties, fees, exactions, and charges applicable to 
such imported steel articles, shall apply to imports of 
steel articles from each country as specified in the pre-
ceding three sentences.”. 

(2) The text of U.S. note 16(a)(i) to subchapter III 
of chapter 99 of the HTSUS is amended by delet-
ing “Except as provided in U.S. note 16(a)(ii), 
which applies to products of Turkey that are pro-
vided for in heading 9903.80.02, heading 
9903.80.01 provides” and inserting the following 
in lieu thereof: “Heading 9903.80.01 provides”. 

(3) Heading 9903.80.02, in subchapter III of 
chapter 99 of the HTSUS, and its accompanying 
material, and U.S. note 16(a)(ii) to subchapter III 
of chapter 99 of the HTSUS, are deleted. 

(4) Paragraphs (b), (c), and (d) of U.S. note 16 to 
subchapter III of chapter 99 of the HTSUS are 
each amended by replacing “headings 9903.80.01 
and 9903.80.02” with “heading 9903.80.01”. 

(5) The “Article description” for heading 
9903.80.01 in subchapter III of chapter 99 of the 
HTSUS is amended by replacing “of Brazil, of Tur-
key” with “of Brazil”. 

(6) The modifications to the HTSUS made by 
clauses 1 through 5 of this proclamation shall be 
effective with respect to goods entered for con-
sumption, or withdrawn from warehouse for con-
sumption, on or after 12:01 a.m. eastern daylight 
time on May 21, 2019 and shall continue in effect, 
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unless such actions are expressly reduced, modi-
fied, or terminated. 

(7) Any steel articles imports from Turkey that 
were admitted into a United States foreign trade 
zone under “privileged foreign status” as defined 
in 19 CFR 146.41, prior to 12:01 a.m. eastern day-
light time on May 21, 2019, shall be subject upon 
entry for consumption on or after such time and 
date to the ad valorem rate of duty in heading 
9903.80.01 in subchapter III of chapter 99 of the 
HTSUS. 

(8) Any provision of previous proclamations and 
Executive Orders that is inconsistent with the ac-
tions taken in this proclamation is superseded to 
the extent of such inconsistency. 

IN WITNESS WHEREOF, I have hereunto set my 
hand this sixteenth day of May, in the year of our Lord 
two thousand nineteen, and of the Independence of the 
United States of America the two hundred and forty-
third. 

/s/ Donald J. Trump 
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UNITED STATES COURT OF 
INTERNATIONAL TRADE 

BEFORE: THE HONORABLE CLAIRE R. KELLY, 
JUDGE THE HONORABLE GARY S. 
KATZMANN, JUDGE THE HONORA-
BLE JANE A. RESTANI, SR. JUDGE 

 

TRANSPACIFIC STEEL LLC, 

      Plaintiff, 

    v. 

THE UNITED STATES; 
DONALD J. TRUMP, IN HIS 
OFFICIAL CAPACITY AS 
PRESIDENT OF THE UNITED 
STATES; UNITED STATES 
CUSTOMS AND BORDER 
PROTECTION; KEVIN K. 
MCALEENAN, IN HIS OFFI-
CIAL CAPACITY AS COMMIS-
SIONER OF U.S. CUSTOMS 
AND BORDER PROTECTION; 
UNITED STATES DEPART-
MENT OF COMMERCE; AND 
WILBUR L. ROSS, JR., IN HIS 
OFFICIAL CAPACITY AS 
SECRETARY OF COMMERCE, 

      Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Court No. 19-00009 
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AMENDED COMPLAINT 

(Filed Apr. 2, 2019) 

 Pursuant to Rule 3(a)(3) of the Rules of the United 
States Court of International Trade, Plaintiff Transpa-
cific Steel LLC (“Plaintiff ”), by and through its under-
signed attorneys, brings this action and alleges and 
states as follows: 

 
SUMMARY 

 1. On March 8, 2018, President Donald J. Trump 
issued a proclamation titled “Adjusting Imports of 
Steel Into the United States,” Proclamation No. 9705, 
imposing 25% ad valorem tariffs on U.S. imports of cer-
tain steel products pursuant to Section 232 of the 
Trade Expansion Act of 1962, as amended (19 U.S.C. 
§ 1862). See 83 Fed. Reg. 11625, 11625 (Mar. 15, 2018) 
(“First Steel Proclamation”) (attached as Exhibit 1). 
Section 232 of the Trade Expansion Act of 1962 (“Sec-
tion 232”) authorizes the President to impose re-
strictions on certain imports following an investigation 
that concludes that the targeted products are being im-
ported into the United States “in such quantities or un-
der such circumstances as to threaten to impair the 
national security.” 19 U.S.C. § 1862 (c)(1)(A). 

 2. On August 10, 2018, the President issued a 
new Proclamation titled “Adjusting Imports of Steel 
Into the United States,” Proclamation 9772, imposing 
a 50% ad valorem duty on steel articles imported from 
Turkey, effective as of August 13, 2018. See Adjusting 
Imports of Steel Into the United States, Proclamation 
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9772 of August 10, 2018, 83 Fed. Reg. 40429 (Aug. 15, 
2018) (“Steel Proclamation on Turkey” or “Fifth Steel 
Proclamation”) (attached as Exhibit 2). Unlike the 
March 8, 2018 proclamation, which addressed steel im-
ports globally, the Steel Proclamation on Turkey had 
the effect of doubling the tariffs on steel articles from 
Turkey alone, while tariffs on all other steel imports 
from worldwide sources remained unchanged. Acting 
pursuant to the Steel Proclamation on Turkey, U.S. 
Customs and Border Protection is requiring Plaintiff 
to pay a 50% ad valorem duty on steel articles im-
ported from Turkey. 

 3. This appeal challenges the Steel Proclamation 
on Turkey and Defendants’ actions in adopting and en-
forcing the proclamation as unconstitutional and con-
trary to the statute, 19 U.S.C. § 1862. The doubling of 
the tariffs on imports of steel articles from Turkey is 
inflicting economic and competitive harm on Plaintiff 
who is an importer of steel products from Turkey and 
is responsible for the payment of the Section 232 tariffs 
on its imports. First, the President’s action doubling 
the tariffs on steel imports from Turkey violates Sec-
tion 232, which requires a nexus to a national security 
purpose, and is therefore an action outside the statu-
tory authority delegated to the President by the United 
States Congress. Second, the statute, 19 U.S.C. 
§ 1862(b) and (c), prescribes a process and certain 
timelines that must be followed before any actions to 
adjust imports may be taken. By doubling the tariffs 
on steel imports from Turkey overnight without follow-
ing the procedures laid out in the statute, the Steel 
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Proclamation on Turkey contravenes the statutory 
mandate while divesting Plaintiff of the benefits of the 
administrative process to which the statute entitles 
them. Third, the Steel Proclamation on Turkey is un-
constitutional because it violates equal protection of 
the laws as guaranteed by the Fifth Amendment’s due 
process clause. The proclamation creates an arbitrary 
distinction between importers of steel products from 
Turkey and importers of steel products from all other 
sources. Establishing a false distinction between im-
porters of steel from Turkey and importers of steel 
from all other sources and selectively imposing addi-
tional tariffs on the basis of that distinction does not 
meet the standard of pursuing a legitimate govern-
ment purpose employing rational means. Fourth, the 
Steel Proclamation on Turkey is unconstitutional be-
cause it violates the Fifth Amendment’s due process 
clause. 

 4. Because the Steel Proclamation on Turkey is 
unconstitutional and contrary to the laws of the United 
States, Plaintiff seeks a Judgment that the Proclama-
tion doubling tariffs on steel imports from Turkey is 
unlawful, that Defendants be permanently enjoined 
from implementing or otherwise giving effect to such 
proclamation and that U.S. Customs and Border Pro-
tection be ordered to issue refunds to Plaintiff for any 
tariffs paid on its imports as a result of such proclama-
tion. 
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JURISDICTION 

 5. This Court has jurisdiction over this action 
pursuant to 28 U.S.C. §§ 1581(i)(2) and (4) and 28 
U.S.C. § 2631. 

 6. Section 1581 provides that 

the Court of International Trade shall have 
exclusive jurisdiction of any civil action com-
menced against the United States, its agen-
cies, or its officers, that arises out of any law 
of the United States providing for . . . tariffs, 
duties, fees, or other taxes on the importation 
of merchandize for reasons other than the 
raising of revenue, 

28 U.S.C. § 1581(i)(2), and “administration and en-
forcement with respect to the matters referred to in 
paragraphs (1)-(3) of this subsection and subsections 
(a)-(h) of this section.” Id. § 1581(i)(4). 

 7. The President’s action of doubling the tariffs 
on steel imports from Turkey is subject to judicial re-
view due to the statutory limitations imposed by Sec-
tion 232, 19 U.S.C. § 1862, to determine whether there 
has been “a clear misconstruction of the governing 
statute, a significant procedural violation, or action 
outside delegated authority.” Silfab Solar, Inc. v. 
United States, 892 F. 3d 1340, 1346 (Fed. Cir. 2018); 
Maple Leaf Fish Co. v. United States, 762 F.2d 86, 89 
(Fed. Cir. 1985). 

 8. Section 232 of the Trade Expansion Act of 
1962 is a law, “providing for . . . tariffs, duties, fees, or 



App. 176 

 

other taxes on the importation of merchandise for rea-
sons other than the raising of revenue,” as well as for 
“administration and enforcement with respect to” such 
tariffs, duties and fees. Id. §§ 1581(i)(2) and (4). There-
fore, this matter involves administration and enforce-
ment of matters referred to in, inter alia, 28 U.S.C. 
§§ 1581(i)(2) and (4). The Steel Proclamation on Turkey 
does not constitute a determination reviewable under 
this Court’s jurisdiction established at 28 U.S.C. 
§ 1581(a)-(h). Accordingly, the Court has subject mat-
ter jurisdiction of this action under 28 U.S.C. § 1581(i) 
and may order the relief requested pursuant to 28 
U.S.C. § 2643. 

 9. Plaintiff also challenges the constitutionality 
of the Steel Proclamation on Turkey doubling of the 
Section 232 tariffs on imports of steel products from 
Turkey alone. Plaintiff further challenges the actions 
taken by Defendants in the administration and en-
forcement of the Steel Proclamation on Turkey. The ac-
tions taken by U.S. Customs and Border Protection in 
the administration and enforcement of the doubled 
Section 232 tariffs on steel imports from Turkey repre-
sent final agency action as such imports continue to be 
subject to the 50% ad valorem duty since August 13, 
2018. 

 
PARTIES 

 10. Plaintiff Transpacific Steel LLC (“Transpa-
cific”) is a Limited Liability Company organized under 
the laws of Delaware with its principal place of 
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business in Austin, Texas. Transpacific is a U.S. im-
porter of steel products from several countries, includ-
ing Turkey. Transpacific purchased approximately 
10,653 MT of steel products from Turkey in 2017 and 
approximately 17,000 MT of steel products in 2018 for 
delivery into Puerto Rico, prior to imposition of the 
Section 232 tariffs. Since the imposition of the 50% tar-
iffs on steel imports from Turkey, Transpacific has not 
contracted to purchase steel from Turkey for entry 
through Puerto Rico or any other U.S. destination port 
because the doubled rate has placed steel imports from 
Turkey at a competitive disadvantage as compared to 
all other sources. The 11,430 MT of steel products from 
Turkey previously contracted for and purchased before 
March 23, 2018 that have been shipped to Puerto Rico 
will be entered subject to the 50% tariff rate. This steel 
was purchased for delivery to Puerto Rico in response 
to increased demand for steel products for rebuilding 
in the aftermath of Hurricanes Irma and Maria. A Dec-
laration setting forth these facts in more detail is pro-
vided at Exhibit 3. 

 11. The defendant United States of America is 
the federal government to which the Section 232 tariff 
increases are being paid and is the statutory defendant 
under sections 1581(i)(2) and (4). 

 12. Defendant Donald J. Trump is the President 
of the United States. He issued the Steel Proclamation 
on Turkey that is the subject of this Complaint. 

 13. Defendant United States Customs and Bor-
der Protection (“CBP”) is the agency that administers 
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and enforces the tariffs imposed under Section 232, in-
cluding the 50% tariffs ordered pursuant to the Steel 
Proclamation on Turkey. 

 14. Defendant Kevin K. McAleenan is the Com-
missioner of United States Customs and Border Pro-
tection. He is sued in his official capacity only. 

 15. Defendant United States Department of 
Commerce (“Commerce”) is the agency responsible for 
initiating and conducting an investigation under Sec-
tion 232 and for providing findings and recommenda-
tions to the President of the United States. 

 16. Defendant Wilbur L. Ross, Jr. is the Secre-
tary of the United States Department of Commerce. He 
is sued in his official capacity only. 

 
STANDING 

 17. Plaintiff has standing to bring this action 
pursuant to 28 U.S.C. § 2631(i), which states that 
“[a]ny civil action of which the Court of International 
Trade has jurisdiction, other than an action specified 
in subsections (a)-(h), may be commenced in the court 
by any person adversely affected or aggrieved by 
agency action within the meaning of section 702 of title 
5.” 

 18. Plaintiff ’s action arises under Section 232, 19 
U.S.C. § 1862, as the President has acted beyond his 
statutory authority, the Constitution of the United 
States and Section 702 of the Administrative Proce-
dure Act (“APA”), 5 U.S.C. § 702. Section 702 states that 
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“[a] person suffering legal wrong because of agency ac-
tion, or adversely affected or aggrieved by agency ac-
tion within the meaning of a relevant statute, is 
entitled to judicial review thereof.” In an action under 
Section 702 of the APA, “the reviewing court shall . . . 
(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be – (A) arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance 
with law . . . [and] (C) in excess of statutory jurisdic-
tion, authority, or limitations, or short of statutory 
right. . . .” 5 U.S.C. §§ 706(2)(A), (C). 

 19. Plaintiff has standing to challenge the De-
fendants’ unlawful acts in adopting and implementing 
the Steel Proclamation on Turkey imposing a 50% tariff 
on steel products imported from Turkey but not from 
any other country. Plaintiff is an importer of steel prod-
ucts from Turkey whose imports are covered by the 
Steel Proclamation on Turkey and who is responsible 
for the payment of the 50% tariffs on its imports of 
steel products from Turkey. Therefore, Plaintiff is a 
“person” adversely affected or aggrieved by agency ac-
tion – in this instance the imposition of additional tar-
iffs on steel imports from Turkey alone – within the 
meaning of 5 U.S.C. § 702. Plaintiff is in the zone of in-
terests to be protected or regulated by the statute or 
constitutional guarantees in question, and it is suffer-
ing injury caused by the unlawful imposition of tariffs 
through the Steel Proclamation on Turkey. 
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TIMELINESS OF THIS ACTION 

 20. An action under 28 U.S.C. §1581(i) must be 
commenced within two years after the cause of action 
first accrues. 28 U.S.C. § 2636(i). 

 21. Plaintiff is commencing this action under 28 
U.S.C. § 1581(i) by concurrently filing a summons and 
complaint within two years after the cause of action 
first accrued. The claims asserted by Plaintiff accrued 
at the earliest on August 13, 2018, the effective date of 
the President’s Steel Proclamation on Turkey. See 83 
Fed. Reg. at 40431 (para 7), Exhibit 2. This action is 
therefore timely filed. 

 
STATEMENT OF FACTS 

I. SECTION 232 OF THE TRADE EXPANSION 
ACT OF 1962 

 22. President Trump cited his authority under 
Section 232 of the Trade Expansion Act of 1962, codi-
fied at 19 U.S.C. § 1862, in imposing the steel tariffs. 

 23. Section 232, titled “Safeguarding National 
Security,” authorizes the President, upon a “finding” 
that “an article is being imported into the United 
States in such quantities or under such circumstances 
as to threaten to impair the national security,” to take 
action “to adjust the imports of the article and its de-
rivatives so that such imports will not threaten to im-
pair the national security.” 19 U.S.C. § 1862(c)(1)(A)(ii). 

 24. The process for initiating a Section 232 ac-
tion begins with a request for such an investigation. 
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The Secretary of the United States Department of 
Commerce (“Secretary of Commerce”) “shall immedi-
ately initiate an appropriate investigation to deter-
mine the effects on the national security of imports of 
[an] article” after a request from “the head of any de-
partment or agency, upon application of an interested 
party” or on the Secretary’s “own motion.” Id. 
§ 1862(b)(1)(A). Commerce’s Bureau of Industry and 
Security (“BIS”) conducts Section 232 investigations in 
accordance with the federal regulations codified at 15 
C.F.R. part 705. 

 25. Section 232 requires that the Secretary of 
Commerce conduct the investigation in consultation 
with the Secretary of the Department of Defense (“Sec-
retary of Defense”) and other U.S. officials, as appropri-
ate, to determine the effects of the specified imports on 
the national security. Specifically, the Secretary of 
Commerce shall “immediately provide notice to the 
Secretary of Defense of any investigation,” shall “con-
sult with the Secretary of Defense regarding the 
methodological and policy questions raised in any in-
vestigation,” and if appropriate, shall “hold public 
hearings or otherwise afford interested parties an op-
portunity to present information and advice. . . .” 19 
U.S.C. §§ 1862(b)(1)(B), (b)(2)(A). 

 26. The “Secretary of Defense shall provide the 
Secretary [of Commerce] an assessment of the defense 
requirements of any article” under investigation. Id. 
§ 1862(b)(2)(B). 
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 27. Within 270 days after initiating an investiga-
tion, the Secretary of Commerce “shall submit to the 
President” and publish in the Federal Register “a re-
port on the findings of such investigation with respect 
to the effect of the importation of such article in such 
quantities or under such circumstances upon the na-
tional security and, based on such findings, the recom-
mendations of the Secretary for action or inaction 
under th[e] section.” Id. § 1862(b)(3)(A). 

 28. The Secretary of Commerce’s report triggers 
a duty of the President to act. Within ninety days, the 
President must “determine whether the President 
concurs with the finding of the Secretary. . . .” Id. 
§ 1862(c)(1)(A). The President may implement the rec-
ommendations contained in the Secretary of Com-
merce’s report, take other actions or refrain from 
taking action. 

 29. If the President concurs with the Secretary 
of Commerce that action is necessary, the President 
must “determine the nature and duration of the action 
that, in the judgment of the President, must be taken 
to adjust the imports of the article and its derivatives 
so that such imports will not threaten to impair the 
national security.” Id. § 1862(c)(1)(A)(ii). 

 30. After making a decision, the President has 15 
days to implement the action. Id. § 1862(c)(1)(B). An 
“action” under Section 232 may involve either “quanti-
tative methods i.e., quotas” or “monetary methods i.e., 
license fees” or tariffs. Fed. Energy Admin. v. Algonquin 
SNG, Inc., 426 U.S. 548, 561 (1976). 
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 31. Alternatively, the President may choose, as 
“the action taken by the President under [Section 
232(c)(1)],” to “negotiat[e] . . . an agreement which 
limits or restricts the importation into, or the expor-
tation to, the United States of the article that threat-
ens to impair national security. . . .” 19 U.S.C. 
§ 1862(c)(3)(A)(i). If the President chooses to pursue 
the negotiation of that kind of article-specific agree-
ment, and either “no such agreement is entered into” 
within 180 days or an agreement is entered into but “is 
not being carried out or is ineffective,” then the Presi-
dent “shall take such other actions as the President 
deems necessary to adjust the imports of such article 
so that such imports will not threaten to impair the 
national security.” Id. § 1862(c)(3)(A). 

 32. The President “shall submit to the Congress 
a written statement of the reasons” explaining his de-
cision “[b]y no later than the date that is 30 days after 
the date on which the President makes any determina-
tions.” Id. § 1862(c)(2). 

 33. Although Section 232 does not include a def-
inition of “national security,” it includes a non-exclu-
sive list of factors that the Secretary of Commerce and 
the President “shall . . . give consideration to,” includ-
ing: 

domestic production needed for projected na-
tional defense requirements, the capacity of 
domestic industries to meet such require-
ments, existing and anticipated availabilities 
of the human resources, products, raw mate-
rials, and other supplies and services 
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essential to the national defense, the require-
ments of growth of such industries and such 
supplies and services including the invest-
ment, exploration, and development neces-
sary to assure such growth, and the 
importation of goods in terms of their quanti-
ties, availabilities, character, and use. 

 . . .  

Id. § 1862(d). Additionally, the Secretary of Commerce 
and the President 

shall further recognize the close relation of 
the economic welfare of the Nation to our na-
tional security, and shall take into considera-
tion the impact of foreign competition on the 
economic welfare of individual domestic in-
dustries[,] . . . without excluding other factors, 
in determining whether such weakening of 
our internal economy may impair the national 
security. 

Id. 

 
II. COMMERCE’S INVESTIGATION UNDER 

SECTION 232 

 34. On April 19, 2017, Secretary of Commerce 
Wilbur Ross initiated an investigation into the effects 
of steel imports on the United States’ national security. 
On April 20, 2018, the President instructed Commerce 
to give priority to the investigation into the national 
security threats posed by imports of steel and to 
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complete the investigation by June 2017.1 As part of 
the investigation, Commerce collected written public 
comments, held a public hearing, and consulted with 
the Secretary of Defense.2 

 35. On January 11, 2018, Commerce submitted a 
report to the President containing its findings and rec-
ommendations on steel imports.3 

 36. Commerce explained that it analyzed the im-
pact of steel imports using a broad definition of “na-
tional security,” to include not only the term “national 
defense” but also to “include[ ] the ‘general security and 
welfare of certain industries, beyond those necessary 
to satisfy national defense requirements, which are 
critical to minimum operations of the economy and 
government.’ ” Steel Report at 1, 13-15, Exhibit 4 
(quoting Dep’t of Commerce, Bureau of Export Admin., 
The Effect of Imports of Iron Ore and Semi-Finished 

 
 1 Memorandum on Steel Imports and Threats to National 
Security (U.S. President, April 20, 2017) available at https://www. 
gpo.gov/fdsys/pkg/DCPD-201700259/pdf/DCPD201700259.pdf. 
 2 Notice Request for Public Comments and Public Hearing on 
Section 232 National Security Investigation of Imports of Steel, 82 
Fed. Reg. 19205 (BIS April 26, 2017); see also Notice of Request 
for Public Comments and Public Hearing on Section 232 National 
Security Investigation of Imports of Aluminum, 82 Fed. Reg. 
21509 (BIS May 9, 2017). 
 3 Dep’t of Commerce, Bureau of Indus. & Sec. (BIS), The Effect 
of Imports of Steel on the National Security (Jan. 11, 2018) (“Steel 
Report”), available at https://www.commerce.gov/sites/commerce.gov/ 
files/the_effect_of_imports_of_steel_on_the_national_security_-_ 
with_redactions_-_20180111.pdf (attached as Exhibit 4). 
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Steel on the National Security at 5 (Oct. 2001) (“2001 
Report”), attached as Exhibit 5).4 

 37. Commerce stated that its definition of the 
term “national security” is consistent with the 2001 
Report, which explains that the term ‘national security’ 
can be interpreted more broadly to include the general 
security and welfare of certain industries, beyond 
those necessary to satisfy national defense require-
ments that are critical to the minimum operations of 
the economy and government.” Steel Report at 13, Ex-
hibit 4 (quoting 2001 Report at 5, Exhibit 5). 

 38. The Steel Report observed that the United 
States’ domestic steel industry was in decline; that 
shrinking “capacity utilization rates” were deterring 
capital investment; and that foreign imports had con-
tributed to the falloffs in domestic production. Steel 
Report at 3-5, Exhibit 4. The Steel Report concluded, 
“the present quantities and circumstance of steel im-
ports are ‘weakening our internal economy’ and 
threaten to impair the national security as defined in 
Section 232.” Id. at 5. 

 39. Commerce identified global excess steel ca-
pacity as a circumstance that contributes to the “weak-
ening of our internal economy” that “threaten[s] to 
impair” the national security as defined in Section 232. 
Id. at 5, 16. It explained that “U.S. steel production 
capacity has remained flat since 2001, while other steel 

 
 4 Available at https://www.bis.doc.gov/index.php/documents/ 
section-232-investigations/81-ironore-and-semi-finished-steel-
2001/file. 
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producing nations have increased their production ca-
pacity, with China alone able to produce as much steel 
as the rest of the world combined.” Id. at 52. The Steel 
Report did not identify any excess capacity with re-
spect to Turkey. 

 40. Commerce recommended that the President 
take immediate action to adjust the level of these im-
ports through quotas or tariffs.” Id. at 58-61. Com-
merce recommended three alternative actions, each of 
which had the stated objective of enabling the U.S. 
steel industry to operate at an 80% or better average 
capacity utilization rate. Id. at 6-9. Option one was the 
imposition of a global quota equal to 63% of the 2017 
import level of all imported steel products. Id. at 7-8. 
Option two was a global 24% tariff on imports of all 
imported steel products. Id. at 8. Option three was a 
53% tariff on all imported steel products from twelve 
countries (Brazil, South Korea, Russia, Turkey, India, 
Vietnam, China, Thailand, South Africa, Egypt, Malay-
sia, and Costa Rica), with all other countries being lim-
ited to 100% of their 2017 import volumes. Id. at 8-9. 

 41. On February 18, 2018, the Secretary of De-
fense sent a letter to Commerce providing its position 
on the recommendations contained in the Steel Re-
port.5 The Secretary of Defense conveyed that in his 
view, “U.S. military requirements for steel and alumi-
num each only represent about three percent of U.S. 

 
 5 Memorandum from Sec’y of Def. to Sec’y of Commerce, re: 
Response to Steel and Aluminum Policy Recommendations (Feb. 
18, 2018) (“Steel/Aluminum Policy Recommendations Resp.”) (at-
tached as Exhibit 6). 
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production” and “[t]herefore, DoD does not believe that 
the findings in the reports [by Commerce] impact the 
ability of DoD programs to acquire the steel or alumi-
num necessary to meet national defense require-
ments.” Steel/Aluminum Policy Recommendations 
Resp. at 1, Exhibit 6. 

 42. The Secretary of Defense also shared that it 
“continues to be concerned about the negative impact 
on our key allies” of “the recommended options within 
the reports.” Id. 

 
III. THE SECTION 232 STEEL PROCLAMA-

TIONS 

 43. On March 8, 2018, President Trump issued 
Proclamation No. 9705, First Steel Proclamation which 
imposed a 25% ad valorem tariff on steel articles im-
ported from all countries, except Canada and Mexico. 
See 83 Fed. Reg. at 11626 (para. 8) (Exhibit 1). 

 44. Proclamation 9705 stated “that Canada and 
Mexico present a special case” given their “shared com-
mitment [with the United States] to support[ ] each 
other in addressing national security concerns.” Id. at 
11626 (para. 10). Accordingly, the President “deter-
mined that the necessary and appropriate means to 
address the threat to national security posed by im-
ports of steel articles from Canada and Mexico is to 
continue ongoing discussions with these countries” and 
exempt them “from the tariff, at least at this time.” Id. 
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 45. The new 25% steel tariffs were scheduled to 
take effect as to all countries other than Canada and 
Mexico on March 23, 2018. 

 46. On March 22, 2018, President Trump issued 
Proclamation No. 9711 which expanded the list of 
countries exempted from the tariffs beyond Canada 
and Mexico to include “the Commonwealth of Australia 
(‘Australia’), the Argentine Republic (‘Argentina’), the 
Republic of Korea (‘South Korea’), the Federative Re-
public of Brazil (‘Brazil’), and the European Union 
(‘EU’).” See Adjusting Imports of Steel Into the United 
States, Proclamation No. 9711 of Mar. 22, 2018, 83 Fed. 
Reg. 13361, 13361 (para. 4) (Mar. 28, 2018) (“Second 
Steel Proclamation”) (attached as Exhibit 7). 

 47. The March 22, 2018 proclamation made the 
country exemptions temporary, including for Canada 
and Mexico. It stated that on May 1, 2018, all of “the 
countries listed as excepted” would be subject to the 
25% steel, unless the President were to “determine 
by further proclamation that the United States has 
reached a satisfactory alternative means to remove the 
threatened impairment to the national security by 
imports” of that country. Id. at 13362 (para. 11). In the 
interim, President Trump instructed that “ongoing 
discussions” with the temporarily-exempted countries 
“continue,” so that other “measures to reduce excess . . . 
production” abroad and “increase domestic capacity 
utilization” in the United States could be agreed upon. 
Id. at 13362 (para. 10). 
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 48. On April 30, 2018, President Trump issued 
Proclamation No. 9740, extending the period of re-
prieve for Canada, Mexico, and the EU for an addi-
tional 30 days. Adjusting Imports of Steel Into the 
United States, Proclamation No. 9740 of April 30, 2018, 
83 Fed. Reg. 20683 (May 7, 2018) (“Third Steel Procla-
mation”) (attached as Exhibit 8). The Section 232 tar-
iffs were scheduled to take effect as to Canada, Mexico, 
and the EU on June 1, 2018, unless the President were 
to “determine by further proclamation that the United 
States has reached a satisfactory alternative means to 
remove the threatened impairment to the national se-
curity by imports” from those countries. Id. at 20684 
(para. 7). 

 49. Argentina, Australia, Brazil, and South Ko-
rea received different treatment in the Third Steel 
Proclamation. For Argentina, Australia, and Brazil, 
the proclamation noted that the United States had 
“agreed in principle” on “satisfactory alternative 
means” to address steel that would allay the United 
States’ concerns, and that the President was therefore 
“extend[ing] the temporary exemption” for these coun-
tries, with no set expiration date, “in order to finalize 
the details of these satisfactory alternative means.” Id. 
(para. 5). South Korea was removed entirely and indef-
initely from the 25% steel tariff. Id. at 20683-84 (para. 
4). The Third Steel Proclamation announced that the 
United States and South Korea had “successfully” 
“agreed on a range of measures” to address the level of 
steel imports that would sufficiently “address South 
Korea’s contribution to the threatened impairment to 
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[the United States’] national security.” Id. at 20683 
(para. 4). 

 50. On May 31, 2018, President Trump amended 
the steel proclamations a fourth time. Adjusting Im-
ports of Steel Into the United States, Proclamation No. 
9759 of May 31, 2018, 83 Fed. Reg. 25857 (June 5, 2018) 
(“Fourth Steel Proclamation”) (attached as Exhibit 9). 
The May 31 proclamation directed that the new tariffs 
would apply to imported steel articles from Canada, 
Mexico, and the EU, beginning on June 1, 2018. Id. 

 51. The Fourth Steel Proclamation exempted Ar-
gentina, Australia, and Brazil from the steel tariff be-
cause these countries had “agreed on a range of 
measures” addressing steel imports into the United 
States that the President determined would “provide 
effective, long-term alternative means to address these 
countries’ contribution to the threatened impairment 
to our national security.” Id. at 25857-58 (paras. 4 & 5). 

 52. On August 10, 2018 at 5:47 AM, the Presi-
dent released the following statement on Twitter: “I 
have just authorized a doubling of Tariffs on Steel and 
Aluminum with respect to Turkey as their currency, 
the Turkish Lira, slides rapidly downward against our 
very strong Dollar! Aluminum will now be 20% and 
Steel 50%. Our relations with Turkey are not good at 
this time!” See Exhibit 10. 

 53. On the same day, the President issued the 
Steel Proclamation on Turkey imposing a 50% ad val-
orem tariff on steel articles imported from Turkey. See 
Exhibit 2. The Steel Proclamation on Turkey raised 
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the tariffs on steel articles from Turkey only and did 
not raise the tariffs on imports from other countries. 
The increased tariffs on imports of steel articles from 
Turkey went into effect on August 13, 2018. Steel Proc-
lamation on Turkey, 83 Fed. Reg. at 40429 (para. 6), 
Exhibit 2. To date, the President has not issued a proc-
lamation imposing 20% tariffs on aluminum from Tur-
key. 

 54. In justifying the increase in tariffs to 50% on 
Turkey alone, the President explained that “while ca-
pacity utilization in the domestic steel industry has 
improved, it is still below the target capacity utiliza-
tion level the Secretary recommended in his report.” 
Id. at 40429 (para. 4). The President further noted that 
“it is necessary and appropriate in light of our national 
security interests to adjust the tariff imposed by previ-
ous proclamations” because the imports have not de-
clined as much as anticipated and because the capacity 
utilization has not increased to the target level. Id. 
(para. 5). 

 55. The President explained that in the Steel Re-
port, “[T]he Secretary recommended that I consider ap-
plying a higher tariff to a list of specific countries 
should I determine that all countries should not be 
subject to the same tariff. One of the countries on that 
list was the Republic of Turkey (Turkey).” Id. (para. 6). 
In order to further reduce imports of steel articles and 
increase domestic capacity utilization, the President 
“determined that it is necessary and appropriate to im-
pose a 50% ad valorem tariff on steel articles imported 
from Turkey.” Id. The President further explained that 
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the Secretary of Commerce “has advised me that this 
adjustment will be a significant step toward ensuring 
the viability of the domestic steel industry.” Id. 

 56. On August 29, 2018, the President issued 
Proclamation No. 9777 to provide potential relief to 
certain steel importers. Adjusting Imports of Steel Into 
the United States, Proclamation No. 9777 of August 29, 
2018, 83 Fed. Reg. 45025 (Sept. 4, 2018) (the “Sixth 
Steel Proclamation”) (attached as Exhibit 11). In the 
Sixth Steel Proclamation, the President provided some 
relief from quantitative limitations set forth in the 
Third Steel Proclamation and Fourth Steel Proclama-
tion. 

 
IV. U.S. IMPORTS OF TURKISH STEEL ARTI-

CLES 

 57. Based on public tariff and trade data com-
piled and aggregated from Commerce and the U.S. In-
ternational Trade Commission websites, total import 
volumes from Turkey of affected steel products under 
Section 232 totaled 1,568,645 MT from January – July 
2017. This compares with imports from Turkey of 
654,339 MT for January – July 2018. The import vol-
umes from Turkey were reduced over 58.29% between 
interim 2017 and 2018 as demonstrated in the import 
charts provided at Exhibit 12. 

 58. Based on tariff and trade data compiled and 
aggregated from Commerce and the U.S. International 
Trade Commission websites, total import volumes 
from Turkey of affected steel products under Section 
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232 totaled 879,287 MT from March through June 
2017. This compares with 409,810 MT during the pe-
riod March – June 2018, the period during which 25% 
Section 232 tariffs were in effect, but prior to imposi-
tion of the 50% tariffs. The Turkish import volumes 
were reduced over 53% during the interim period when 
Section 232 tariffs were in effect, relative to 2017. See 
Exhibit 12. 

 59. Commerce’s own publications show a signifi-
cant decrease in steel imports from Turkey in 2018. 
The Department of Commerce, International Trade 
Administration, published its Global Steel Trade Mon-
itor report in June 2018 which discusses “Trends in Im-
ports from Top Sources.” Global Steel Trade Monitor, 
Steel Imports Report: United States at 3 (June 2018) 
(“Global Steel Trade Monitor”) (attached at Exhibit 
13). In relevant part, the report states, 

[b]etween YTD 2017 [Jan- March] and YTD 
2018, imports increased from five of the 
United State’ top 10 import source countries. 
Imports from Germany showed the largest 
volume increase in YTD 2018, up 29 percent, 
followed by Mexico (14%), Canada (7%), South 
Korea (6%), and China (5%). Some of the coun-
tries which the United States had decreases 
in imports from were Turkey (-59%), Russia (-
10%), and Taiwan (-10%). 

Id. 

 60. The June 2018 Global Steel Trade Monitor 
report also lists the top 10 sources of steel imports, “Im-
ports by Top Source,” in order: Canada (20%), Brazil 
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(13%), South Korea (11%), Mexico (11%), Russia (7%), 
Japan (5%), Turkey (4%), Germany (3%), Taiwan (3%), 
and China (2%). Id. 

 61. The Steel Report published by Commerce in 
the Section 232 investigation, estimated that U.S. steel 
production capacity in 2017 was approximately 113.3 
million MT, with production at 81.9 million MT, for a 
capacity utilization rate of 72.3%. Steel Report at 7, 
Exhibit 4. According to the report, “[u]tilization rates 
of 80 percent or greater are necessary to sustain ade-
quate profitability and continued capital investment, 
research and development, and workforce enhance-
ment in the steel sector.” Id. at 4. 

 62. Therefore, in order to reach the stated capac-
ity utilization rate of 80% or higher, U.S. steel produc-
tion would have to increase from 81.9 million MT to a 
minimum of 90.6 MT, or 8.7 + million MT. Id. at 7. As 
noted above, based on publicly available data, 2017 im-
port volumes from Turkey of steel products covered by 
the Section 232 measure totaled 1,990,337 MT. Turk-
ish Import Volumes, attached as Exhibit 12. The total 
volume of Turkish steel imports in 2017 is less than 
23% of the total increase in U.S. production necessary 
to meet the minimum 80% capacity utilization target 
stated in the Steel Report. 

 63. Nor is Turkey expanding its steelmaking ca-
pacity and posing an increased threat to U.S. interests 
as a results of excess steel capacity. The OECD’s 
steelmaking capacity database, relied upon by 
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Commerce in the Steel Report,6 indicates that 
steelmaking capacity in Turkey has been generally flat 
since 2012, with a slight decrease in 2017. Steel Report 
at 41 & 47, Exhibit 4; see also Turkish Import Vol-
umes, Exhibit 12. 

 64. In sum, Commerce’s own data show that un-
der no scenario could the doubling of the Section 232 
tariffs on imports of steel products from Turkey con-
tribute significantly to the stated goal of the measure 
to increase domestic capacity utilization to 80%. Prior 
to imposition of the 50% tariffs, Turkish imports had 
already declined over 50% in 2018 when compared to 
2017, more than any other country subject to the 232 
tariffs. The 25% tariff had more than addressed any 
national security concerns or goals with respect to a 
single country. The added 25% tariffs on a very low im-
port volume from Turkey that was already subject to 
25% tariffs could have no more but a negligible impact, 
if any, on domestic capacity utilization. Therefore, the 
doubling of the tariffs on Turkish imports was neither 
necessary, nor could it advance any legitimate national 
security needs. 

  

 
 6 Steel Report at 51-53, Exhibit 4. OECD data on global 
steelmaking capacity and by country, are attached at Exhibit 14, 
OECD, Dir. for Science, Tech. & Innovation Steel Comm., Capac-
ity Developments in the World Steel Industry, DSTI/SC(2017)2/ 
Final (Aug. 7, 2017) data on global steelmaking capacity and 
OECD, Recent developments in steelmaking capacity, DSTI/ 
SC(2018)2/Final (2018). 
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STATEMENT OF CLAIMS 

COUNT I 

 65. Plaintiff incorporates by reference para-
graphs 1-64 of this Complaint. 

 66. The Constitution, Article I, Section 8 enu-
merates many of the legislative powers conferred on 
Congress. Clause 1 of Section 8 grants Congress the 
power “To lay and collect Taxes, Duties, Imposts and 
Excises” and Clause 3 of Section 8 empowers Congress 
to “regulate Commerce with foreign Nations.” Thus, in 
the scheme of allocated powers established by the Con-
stitution, Section 232 represents a delegation to the 
Executive by Congress of authority to exercise certain 
powers that otherwise are exclusively within the prov-
ince of Congress. 

 67. Because Section 232 authority has been del-
egated to the President by Congress, it is inherently 
limited. It must be exercised as Congress directs and 
only for the purpose mandated by Congress. Any dis-
cretion afforded the President under Section 232 is not 
and cannot be without limits. See, e.g., Mistretta v. 
United States, 488 U.S. 361, 371-373 (1989). 

 68. Section 232 authorizes the President to take 
action to “adjust” the imports of an article and its de-
rivatives based on a finding that the article “is being 
imported into the United States in such quantities or 
under such circumstances as to threaten to impair the 
national security.” 19 U.S.C. § 1862(c)(1)(A). The stat-
ute requires that any action to adjust imports taken by 
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the President pursuant to Section 232 must be con-
sistent with the purpose of protecting or furthering the 
national security. 

 69. The Steel Report states that the terms “na-
tional security” and “national defense” in Section 232 
are understood to include the general security and wel-
fare of certain industries that are deemed critical to 
the nation’s economic well-being, as well as to meeting 
its defense needs. The Steel Report concluded that the 
national security requires a viable domestic steel in-
dustry, which it defined as one operating at an 80% or 
better average capacity utilization rate, and found that 
foreign imports were a significant contributor to the 
industry’s declining production. Steel Report at 6. As 
set forth in the Steel Report and in the six steel procla-
mations to date, the alleged national security objective 
sought under Section 232 is the preservation of a via-
ble domestic steel industry, with its viability defined in 
terms of its capacity utilization rate. The Section 232 
adjustments or means chosen to achieve that purpose 
include tariff and other restrictions on foreign steel im-
ports. 

 70. The Steel Proclamation on Turkey stated that 
in order to further reduce imports of steel and thereby 
increase domestic capacity utilization it was necessary 
and appropriate to double the existing Section 232 
tariff on imports of steel from Turkey to a rate of 50% 
ad valorem. Steel Proclamation on Turkey at 40429 
(para. 6), Exhibit 2. However, the facts do not support 
the contention that doubling the Section 232 tariffs 
on Turkey serves the proclaimed national security 
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purpose of increasing the domestic steel industry’s ca-
pacity utilization rate. There is, in fact, no nexus be-
tween the President’s action and achievement of the 
national security purpose, as defined by the President, 
that the action is asserted to promote. 

 71. 19 U.S.C. § 1862(d) sets forth factors that the 
President and the Secretary must consider in deter-
mining whether and how to adjust imports. Section 
1862(d) states that “in the light of the requirements of 
national security and without excluding other relevant 
factors” the President must consider the capacity of do-
mestic industries to meet projected national defense 
requirements and “the importation of goods in terms of 
their quantities, availabilities, character, and use” as 
they affect the capacity of the United States to meet 
national security requirements. 

 72. The President’s Twitter statement that the 
relationship between the United States and Turkey 
are “not good” and the relevant trade figures available 
at the time demonstrate that the President’s action to 
double the tariff on imports of steel from Turkey is 
based upon considerations unrelated to the factors re-
quired by Section 1862(d). The President’s action is, 
therefore, not in accordance with the statute. 

 73. Neither the Steel Report nor the trade data 
support the declaration in the Steel Proclamation on 
Turkey that imposing a 50% tariff on Turkey alone 
would lead to the desired increase in the domestic in-
dustry’s capacity utilization. None of the alternative 
adjustments to imports proposed in the Steel Report 
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support the proposition that action only against Tur-
key would be sufficient to achieve the reduction in im-
ports to a level that would serve to promote higher 
domestic capacity utilization. The trade data clearly 
shows that elimination of all imports from Turkey and 
their replacement by domestic production would not by 
itself be enough to bring the domestic industry’s capac-
ity utilization rate to the target level. 

 74. Prior to imposition of the 50% tariffs, Turkish 
imports had already declined over 50% in 2018 as com-
pared with 2017, more than for any other country sub-
ject to the Section 232 tariffs. The additional 25% tariff 
on rapidly declining volumes of imports from Turkey 
already subject to 25% tariffs could have no more than 
a negligible effect, if any, on achieving the goal of re-
ducing imports in order to promote domestic capacity 
utilization. Thus, the doubling of the tariffs on Turkish 
imports was neither necessary nor appropriate to ad-
vancing the national security purpose proclaimed to 
underlie the President’s actions pursuant to Section 
232 to adjust steel imports. 

 75. The absence of a nexus between the Presi-
dent’s action and carrying out the national security 
purpose of the statute mandated by Congress means 
that the President has acted outside the bounds of the 
authority delegated to him by Congress under Section 
232. Accordingly, that action must be nullified as not in 
accordance with the authority delegated to the Presi-
dent by Congress under Section 232. 
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COUNT II 

 76. Plaintiff incorporates by reference para-
graphs 1-64 of this Complaint. 

 77. A presidential action may be set aside if the 
President’s action involves “a clear misconstruction of 
the governing statute, a significant procedural viola-
tion, or action outside delegated authority.” Silfab So-
lar, Inc. v. United States, 892 F.3d 1340, 1346 (Fed. Cir. 
2018); Maple Leaf Fish Co. v. United States, 762 F.2d 
86, 89 (Fed. Cir. 1985); Motion Systems Corp. v. Bush, 
437 F.3d 1356, 1361 (Fed. Cir. 2006) (en banc) (stating 
that courts may consider whether the President has vi-
olated an explicit statutory mandate). 

 78. Subsections (b) and (c) of Section 232, 19 
U.S.C. § 1862(b)-(c), establish a process that must be 
followed before any actions to adjust imports may be 
taken. As discussed in the factual section of this com-
plaint, among other procedural protections, the process 
devised by Congress in Section 232 includes an inves-
tigation by the Secretary of Commerce, consultation 
with the Secretary of Defense, a report on the findings 
of the investigation with respect to the effects of the 
targeted imports on national security and, if appropri-
ate, a public comment and hearing process. Section 232 
also requires that any actions to adjust imports must 
be consistent with the purpose of protecting or further-
ing the national security. 

 79. This statutory process was not followed with 
respect to the Steel Proclamation on Turkey. There was 
no investigation, report or consultation to determine 
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the effect on the national security of imports from Tur-
key prior to the issuance of the challenged proclama-
tion to support the doubling of the tariffs on steel 
imports from that country alone. Unlike the First Steel 
Proclamation on global steel imports, there was no op-
portunity for interested parties to present information 
with respect to the national security impact of imports 
from Turkey. While Defendants may have sought to fol-
low the statutory process laid out by Section 232 with 
respect to the initial Section 232 Proclamations affect-
ing global steel imports, that process was not followed 
prior to the proclamation doubling the steel tariffs on 
Turkey. 

 80. In violation of the statutory requirements, 
the Steel Proclamation on Turkey imposed additional 
tariffs on imports from Turkey without following the 
procedures prescribed by Congress in the Trade Ex-
pansion Act of 1962, as amended. Failure to comply 
with the procedural requirements of Section 232 prior 
to issuing the Steel Proclamation on Turkey represents 
a serious procedural violation and has denied Plaintiff 
and similarly situated importers the benefit of the pro-
tection of their interests that inclusion of those re-
quirements in the statute was intended to provide. 

 
COUNT III 

 81. Plaintiff incorporates by reference para-
graphs 1-64 of this Complaint. 

 82. The Steel Proclamation on Turkey, on its face, 
violates the Equal Protection Doctrine of the U.S. 
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Constitution by impermissibly discriminating between 
similarly situated domestic importers and selectively 
imposing an additional burden only on certain of those 
importers who import steel products from Turkey. 

 83. The equal protection of the laws of the 
United States is guaranteed by the Fifth Amendment’s 
Due Process requirement, which prohibits the govern-
ment from unjustifiably treating similarly situated 
persons differently. Bolling v. Sharpe, 347 U.S. 497, 499 
(1954) (“[A]s this Court has recognized, discrimination 
may be so unjustifiable as to be violative of due pro-
cess.”). A classification that “neither burdens a funda-
mental right nor targets a suspect class” will be upheld 
“so long as it bears a rational relation to the some le-
gitimate end.” Romer v. Evans, 517 U.S. 620, 631 
(1996); Armour v. City of Indianapolis, 566 U.S. 673, 
680 (2012) ([A] classification neither involving funda-
mental rights nor proceeding along suspect lines . . . 
cannot run afoul of the Equal Protection Clause if 
there is a rational relationship between the disparity 
of treatment and some legitimate governmental pur-
pose.” (citation omitted)) 

 84. Plaintiff is in all relevant aspects similarly 
situated to U.S. importers who import steel from coun-
tries other than Turkey and whose imports are subject 
to the 25% tariff set forth in the First through Fourth 
Presidential Proclamations. The Steel Proclamation on 
Turkey imposes a different, more burdensome treat-
ment on U.S. importers of steel products from Turkey. 
There is no legitimate governmental purpose achieved 
by differentiating between U.S. importers based solely 
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on the country of origin of their steel imports and dou-
bling the duty on imports from Turkey entered by 
Plaintiff and similarly situated U.S. importers. There 
being no legitimate governmental purpose for this dis-
criminatory treatment, the Steel Proclamation on Tur-
key violates the Equal Protection Doctrine and is 
unconstitutional. 

 
COUNT IV 

 85. Plaintiff incorporates by reference para-
graphs 1-64 of this Complaint. 

 86. The Constitution’s Due Process Clause pro-
vides that “[n]o person shall . . . be deprived of life, lib-
erty, or property, without due process of law.” U.S. 
Const. amend. V. 

 87. The Federal Circuit has stated that “an im-
porter may be entitled to procedural due process re-
garding the resolution of disputed facts involved in a 
case of foreign commerce when the importer faces a 
deprivation of ‘life, liberty, or property’ by the Federal 
Government.” NEC Corp. v. United States, 151 F.3d 
1361, 1370 (Fed. Cir. 1998). 

 88. Plaintiff faces economic and competitive 
harm from the additional tariffs imposed by the Steel 
Proclamation on Turkey that were imposed without 
benefit of due process prior to the issuance of the Steel 
Proclamation on Turkey on August 10, 2018. They have 
in violation of the Constitution been deprived of their 
property without due process of law. 
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff respectfully requests 
that this Court: 

(a) Enter judgment in favor of Plaintiff and de-
clare the Steel Proclamation on Turkey uncon-
stitutional, null and void; 

(b) Enjoin Defendants from implementing or en-
forcing the Steel Proclamation on Turkey 
against Plaintiff; 

(c) Order CBP to refund Plaintiff the difference 
between any tariffs collected by CBP on its 
imports of steel products pursuant to the Steel 
Proclamation on Turkey and the 25% ad val-
orem tariff that would otherwise apply on 
these imports; and 

(d) Grant such additional relief as the Court may 
deem just and proper. 

/s/ Matthew Nolan 
Matthew Nolan 
Nancy A. Noonan 
Diana Dimitriuc Quaia 
Aman Kakar 
Andrew Jaxa-Debicki 

ARENT FOX LLP 
1717 K Street, NW 
Washington, DC 20006-5344 
202-857-6013 
Counsel to Transpacific Steel LLC 

Dated: April 1, 2019 

 




