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Before NEWSOM, TJOFLAT, and GINSBURG," Circuit Judges.

TJOFLAT, Circuit Judge:

Defendant Dave Elysee appeals his conviction and sentence for possessing a
firearm while a felon in violation of 18 U.S.C. § 922(g)(1). This appeal presents
four issues: (1) whether the District Court abused its discretion in excluding out-of-
court statements as hearsay when they were not offered to prove the truth of the
matter asserted; (2) whether the District Court abused its discretion in admitting an
unredacted copy of Elysee’s prior firearm conviction; (3) whether the Florida
offense of armed robbery is a violent felony under the Armed Career Criminal Act;
(4) and whether Elysee’s indictment was insufficient under Rehaif, and if so,
whether the insufficiency affected his substantial rights.

The first issue (hearsay) turns out to be particularly muddled because of the
piecemeal way it was presented at Elysee’s trial. The issue was litigated in a series
of in limine hearings throughout the trial, and although it raised a novel sub-
issue—whether a defendant may introduce, as a defense to his prosecution,
evidence that the police failed to conduct a reasonably diligent investigation into
the charged crime—there was no briefing as to its legal foundation. Accordingly,

our discussion focuses on the oft unclear back-and-forth between the District Court

* The Honorable Douglas H. Ginsburg, Circuit Judge for the United States Court of
Appeals for the District of Columbia, sitting by designation.
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and counsel. We take pains to interpret and expound the significance of these
colloquies in a string of “Commentaries” interspersed throughout the opinion.
But first, we begin with the facts that gave rise to Elysee’s § 922(g)(1)

offense.

L.
Al

Early in the morning of March 4, 2018, Dwayne Ireland and Chris Wilson,
officers in the City of Homestead Police Department, were working undercover on
an unrelated investigation on SW 4th Street in Homestead.? Ireland was stationed
on the sidewalk on a bicycle. He was inconspicuous, wearing black shorts and a
tan hoodie that only partially covered his lengthy dreadlocks. Wilson was sitting
in an unmarked police car nearby, providing Ireland with coverage and security.

The officers saw two cars, a Kia Optima followed by a Ford Mustang, run a
stop sign. The Optima came to an abrupt stop, and Defendant Elysee jumped out
of the passenger side of the car and pointed a gun at the Mustang. Ireland

recognized Elysee as someone he had previously arrested.> Elysee was dressed the

! The facts recited in this subpart come almost exclusively from the testimony Officers
Ireland, Garcia, and Wilson of the City of Homestead Police Department.

2 The City of Homestead is located within Miami-Dade County, Florida.

3 Given the light cast from overhead streetlights, Ireland had no difficulty observing the
man and his clothing.
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same as when Ireland encountered him months ago—he had yellow sneakers, and
both his shirt and pants were blue and yellow.

The Mustang sped off, and the Optima’s driver, who was dressed in black,
told Elysee to get back in the car. He got in, and the Optima sped away.

Officer Wilson, whom Officer Ireland had alerted by radio, followed the
Optima and provided its license plate number to dispatch. Officer Raul Rodriguez,
on patrol in a marked police car, received the information and headed toward
Wilson’s location. Upon arriving, Rodriguez pulled in front of Wilson’s car and
took the lead position behind the Optima. Officer Eric Reyes, who had been
alerted by radio, appeared in his marked police car and fell in behind Rodriguez.
Together, they pulled the Optima over. Rodriguez stopped his police car along the
passenger side of the Optima, and Reyes positioned his car next to the driver’s
side. Reyes, on a loud speaker, ordered the driver to exit his car with his hands up.
Moments later, the Optima sped off, causing Officers Rodriguez and Reyes to give
chase. Sergeant Carlos Garcia, driving a marked police car, fell in behind them.

During the ensuing high-speed chase, the Optima turned into a warehouse.
Knowing that there was only one exit on the other side of the warehouse, Garcia
broke off from the other officers and waited to see if the Optima would come out

of that exit. It did, and Garcia pursued it.
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With Garcia in close pursuit and the other officers not far behind, the
Optima hit a light pole, and its front seat airbags activated. While the Optima was
slowly rolling to a stop, Garcia positioned his police car six feet from its passenger
side. His car’s “high beam[]” headlights, “LED spotlight,” and “takedown lights”
focused on the Optima’s passenger side. The passenger door opened, and a man
got out. He was “holding a black firearm with both hands” and “look[ed] back at”
Garcia. Garcia noticed that he was wearing “a yellow and blue . . . sport type top.”
Officer Wilson, who had arrived at the scene moments after the Optima crashed,
was about twenty feet from the car’s passenger door when the man got out of the
car.* He observed that he was “wearing a . . . blue and yellow shirt, yellow shoes.”

After the man looked back at Garcia, he dropped the firearm and started
running toward the front of the Optima then away from the driver’s side of the car.
Wilson pursued the man but lost sight of him. He searched the area and ultimately
found the man in the fetal position on the floorboard of a parked car. Wilson
placed him under arrest and returned to the scene of the crash. Meanwhile, Officer
Rodriguez found a 9mm handgun, which was equipped with a loaded 18-round

magazine, near the right front tire of the Optima. Officer Ireland arrived moments

* While Wilson had not been involved directly in the pursuit of the Optima, he had
listened to the radio updates from Reyes, Rodriguez, and Garcia and followed the general
direction of the pursuit. He was close by when the Optima struck the light pole.
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later and identified the man as Elysee, the man who pointed the gun at the Mustang
on SW 4th Street.
B.

The week after Elysee was arrested,® Darius Deen, the other occupant of the
Optima, appeared at the Homestead Police Station and told Detective Raul Cabrera
that he, not Elysee, was the Optima’s passenger and that the firearm found at the
scene was his. At the time, Cabrera was a member of the Task Force that the
United States Bureau of Alcohol, Tobacco, Firearms and Explosives had formed

with officers of the Homestead Police Department (“ATF Task Force™).

Soon after Elysee’s arrest, the ATF Task Force assumed the investigation of
the case, and on April 6, 2018, a Southern District of Florida grand jury indicted
Elysee for being a felon in possession of a firearm in violation of 18 U.S.C.

§ 922(g)(1). He entered a plea of not guilty and stood trial. A jury found him

guilty as charged.

5 Elysee was arrested and taken into custody on March 4, 2018, for committing two state
law offenses: felon in possession of a firearm and resisting an officer without violence. At the
time of his arrest, Elyseee was serving a two-year term of probation after he pled guilty to armed
robberies with a firearm committed on September 18, 2013; September 27, 2013; and November
10, 2013. On March 6, 2018, a petition to adjudicate Elysee guilty of violating the conditions of
his probation was filed in the Circuit Court. He was indicted for the 18 U.S.C. § 922(g)(1)
offense while being detained by the Circuit Court on the state charges and for violating the terms
of his probation.
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Elysee’s Presentence Investigation Report (“PSI”) identified him as an
armed career criminal under the Armed Career Criminal Act (“ACCA”), 18 U.S.C.
§ 924(e), because he had one prior Florida conviction for aggravated assault with a
deadly weapon and three prior Florida armed robbery convictions. At sentencing,
Elysee argued that his PSI incorrectly identified him as an armed career criminal
under the ACCA because his prior convictions did not qualify as violent felonies.
The District Court disagreed and sentenced him to 235 months’ imprisonment.®

C.

Elysee now appeals his conviction and sentence, arguing that his conviction
should be reversed for three reasons. First, the District Court abused its discretion
in precluding him from questioning Detective Cabrera about the substance of
Deen’s confession to show its “effect on the listener.” Second, the District Court
abused its discretion in admitting into evidence, under Federal Rule of Evidence
404(b), the document establishing Elysee’s prior conviction for armed robbery
without redacting the document’s references to “armed robbery” and “deadly
weapon.” Third, the indictment was insufficient to charge a 18 U.S.C. § 922(g)

offense under the Supreme Court’s decision in Rehaif v. United States, 139 S. Ct.

® The applicable Sentencing Guidelines prescribed a sentence range of 188 to 235
months’ imprisonment.
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2191 (2019), which was decided after Elysee’s conviction. We consider the merits
of these arguments in parts II, IIT and IV that follow.

Elysee also argues that his sentence should be vacated on one ground: the
District Court erred in ruling that a prior conviction for armed robbery under
Florida law qualifies as a “violent felony” under the ACCA. We consider the
merits of that argument in part V.

II.

Darius Deen appeared at the Homestead Police Station a week after Elysee’s
arrest and told Detective Cabrera that he, not Elysee, was the passenger of the
Optima at the time of the crash and owned the handgun found at the scene. Elysee
argues that the District Court abused its discretion in invoking the hearsay rule’ to
preclude his counsel from questioning Detective Cabrera about the substance of
Deen’s confession to show its “effect on the listener.” The effect, he argues, was
that neither Cabrera nor any other officer involved in the investigation did any
additional digging to determine whether Deen’s confession was truthful.
According to Elysee, this shows that the police failed to act as reasonably diligent
officers under the circumstances because their minds were made up that Elysee

was the culprit.

" Fed. R. Bvid. 802.
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Elysee’s argument is based on two largely unexamined assumptions that are
not clearly supported by the record. First, that the District Court actually precluded
Elysee from eliciting the testimony to show its “effect on the listener.” And
second, that if the District Court did so, it was on hearsay grounds. In subpart A,
we provide the context for Elysee’s argument and explain why these assumptions
are, at the very least, highly uncertain. In doing so, we conduct a painstaking
examination of the trial transcript and provide intermittent commentary to explain
our interpretation of what unfolds.

In subpart B, we address and ultimately reject Elysee’s argument that the
testimony was admissible for its effect on Cabrera and the other Task Force
officers.

A.

The dispute over Cabrera’s testimony about the Deen confession stems from

defense counsel’s opening statement to the jury.® In their opening statement,

defense counsel represented that Elysee was not the passenger of the Optima when

$ At his trial, Elysee was represented by Assistant Federal Public Defenders Ian
McDonald and Arun Ravindran, and the Government was represented by Assistant U.S.
Attorneys Jonathan D. Stratton and Brian J. Shack. All participated in the trial. For
convenience, in reporting on their participation, we refer to Elysee’s attorneys in the plural as
“defense counsel” or the “the defense” and the Assistant U.S. Attorneys in the singular as “the
prosecutor.” On appeal, the parties are represented by different attorneys. Elysee is represented
by Federal Public Defender Michael Caruso and Assistant Public Defender Andew L. Adler.
The Government is represented by the U.S. Attorney, Ariana Fajardo Orshan, Chief of the
Appellate Division, Emily M. Smachetti, and Assistant U.S. Attorneys Nicole Mariani and Jason
A. Reding.
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it crashed and did not have a gun. The police arrested the wrong man: Deen was

the culprit, not Elysee, and the police knew it. How? Because following Elysee’s

arrest, Deen appeared at the Homestead Police Station and told the officer on duty

that he, not Elysee, was the passenger in the Optima and the one with the gun.
Counsel began by explaining why the police arrested Elysee.

There were two guys in a white Kia. There was a chase. It did go through a
large part of Homestead and Florida City. There was a bailout. Okay.
During that bailout, two guys exit that car. One of them runs and is never
caught. One of them is my client, Dave Elysee. What happens when they
catch Dave is they cuff him. After they have Dave in cuffs, they go back to
the crash scene where other officers were at the crash scene and they find a
gun. And from then and from there on, it’s just simple. We got a guy in
cuffs and we’ve got a gun. We’ll just put the two together and call it a case.

Defense counsel then described Deen’s appearance at the police station.

[The other guy’s | got a name. It’s Darius. And how do we know that?
Because guess where he went a couple of days later, a few days later after of
his bailout? . . .. The man literally went into the Homestead Police
Department and said , hey, guys, I’'m here to admit something that happened.
They said, okay, what have you got to say? He basically said this: That
night Dave picked me up and it was my gun; and when we jumped out of the
car, I threw the gun; and you all didn’t catch me, but I’m here to tell you
that’s what happened. So you’ve got a man literally coming into the
Homestead Police Department, okay, and he’s saying you got the wrong
guy. And you are going to hear exactly what the officers at Homestead did
with that information.

(emphasis added).

Commentary 1

10
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Defense counsel’s strategy in their opening statement was to put the
Government on the defensive. By telling the jurors that “you are going to hear
exactly what the officers at Homestead did with th[e] information” Deen provided
to Cabrera,’ the defense put the burden on the Government to present the officer’s
testimony and explain why, in the face of Deen’s full-blown confession, the

Government proceeded against Elysee and not Deen. '”

* * *

? When defense counsel told the jurors about Darius Deen’s appearance at the police
station and that they would hear about it from the police officers, they took a huge gamble. If, as
it came to pass, the officers did not testify about Deen’s appearance, defense counsel invited the
prosecutor to remind the jury in his closing argument of what defense counsel had “promised” in
their opening statement, and would ask rhetorically, “Where is the evidence that Deen was the
passenger and the one with the gun?”

“Under a doctrine variously known as that of ‘fair reply,” ‘opening the door,” ‘invited
error,” or ‘retaliation,” otherwise impermissible prosecutorial comments during closing argument
are legitimized on the basis that the subject matter of the remarks has already been interjected
into the proceedings by the defense.” Arkin, 3 Business Crime 9 12.05 (2020). The reason
defense counsel did not attempt to avoid the gamble they took by moving the District Court for a
hearing in limine to obtain a ruling on the Government’s anticipated objections to Detective
Cabrera’s testimony may have been that they expected Deen to testify. He was, after all, on the
witness list they filed the day before the trial.

10 Prior to the parties’ opening statements, the District Court gave the jury some
preliminary instructions. Included in the instructions were these: “In their opening statements
and closing arguments the lawyers will discuss the case, but their remarks are not evidence.”
“[TThe Government must prove the defendant’s guilt beyond a reasonable doubt.” “[T]he burden
of proof is on the Government until the very end of the case. The defendant has no burden to
prove his innocence or to present any evidence or to testify.” In light of these instructions, the
jurors would surely expect the Government, not the defendant, to call the officers as witnesses.

11
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After defense counsel concluded the opening statement, the Government
proceeded with its case in chief. Sergeant Garcia testified first. Officer Rodriguez
followed.!! After their testimony, the Court adjourned for the day.

The next day, before the jury entered the courtroom and the trial resumed,
defense counsel informed the District Court that they intended to call Cabrera as a
defense witness.!? As the lead ATF Task Force officer, he was seated at the
counsel table next to the prosecutor.!*> He would be testifying for the Government
later in the day.

Defense counsel’s plan was to recall Cabrera in Elysee’s case in chief and
get him to testify that he did virtually nothing to determine whether what Deen told
him was true—that he was the Optima’s passenger and that the gun found at the
scene of the crash was his. The adequacy of the police response to Deen’s
confession would be on trial.

However, for Cabrera to reveal what Deen told him when he came to the

police station, defense counsel would have to overcome the Government’s hearsay

"1 Rodriguez was a detective in the Homestead Police Department and, like Detective
Cabrera, was a member of the ATF Task Force working the case. Rodriguez arrived at the scene
of the crash after the occupants of the Optima had fled. Thus, his testimony did not involve
identifying Elysee as the passenger of the vehicle.

12 Cabrera was the Government’s last witness that day. He testified that he was a
detective in the Homestead Police Department and a member of the ATF Task Force.

13 At a hearing held on May 7, 2018, to determine whether Elysee should be detained
pending trial, Cabrera testified that he was the “lead” officer in the case.

12
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objection. They apparently thought they would be able to do so if the Court
allowed them to proffer Cabrera’s testimony (in the absence of the jury) during the
Government’s case in chief.!* They explained why Cabrera’s revelation of what
Deen said should be admissible:

[DEFENSE COUNSEL]: . . .

14 In effect, defense counsel was requesting the District Court to hold a hearing in limine
to consider the Government’s anticipated hearsay objection to Detective Cabrera’s testimony
about the Deen’s appearance at the police station. The Court granted their request and conducted
the hearing piecemeal in the absence of the jury as the Government’s case in chief proceeded.

We note in passing that the words in /imine do not appear in Elysee’s opening or reply
briefs or in the Government’s answer brief. The record indicates that defense counsel and the
prosecutor were aware of the nature of a hearing in limine pre-trial. But the record contains no
indication as to why defense counsel waited until the second day of trial to seek a ruling on the
objections to Cabrera’s testimony that would be available to the prosecutor not only under Fed.
R. Evid. 801(c) (hearsay), but also under Fed. R. Evid. 403 (excluding relevant evidence for
prejudice, etc.). The record also contains no indication that defense counsel and the prosecutor
were conscious of the fact that evidentiary rulings made during a hearing in limine are
provisional and that, under Fed. R. Civ. P. 103(b), an evidentiary ruling is not preserved for
appellate review unless the court “rules definitively on the record.”

As indicated infra, the Government lodged a hearsay objection to defense counsel’s use
of Deen’s confession to prove the identity of the Optima’s passenger. Defense counsel
responded to the hearsay objection obliquely rather than head on. They contended that Deen’s
statements to Cabrera were admissible for two non-hearsay purposes: to impeach officer
credibility and to show the statements’ effect on the listener. Before the Court could consider
these non-hearsay bases for admissibility, the prosecutor informed the Court that he intended to
introduce into evidence the recording of a lengthy telephone call Elysee made from the Miami-
Dade County TAK jail on March 8, 2018, four days after his arrest. From there, the scope of the
hearing expanded exponentially. The court-counsel discussion thereafter focused first on the
admissibility of the entire recording, and then on the admissibility of a part of the recording.

As we point out infra, the prosecutor did all of this in an effort to prove that Cabrera’s
(the police’s) response to Deen’s confession complied with the “reasonable officer” standard of
performance involved in defense counsel’s “effect on the listener” defense. The prosecutor
finally abandoned his effort and the Court and the parties returned to the question that triggered
the hearing in limine: whether Cabrera could reveal what Deen told him so that he could explain
the investigative action he took in response. The Court told defense counsel that it would not
rule on the admissibility of Detective Cabrera’s testimony for that purpose unless they called
Cabrera to the witness stand (in the absence of the jury) and examined him under oath about his
encounter with Darius Deen at the police station.

13
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My intention with [Detective Cabrera] is to recall him in my case in
chief to get into a statement by this individual named Darius Deen, who you
heard about in opening from the defense.

Basically, the substance is Darius Deen a couple of weeks later comes
into the police station and is interviewed by [Cabrera] and essentially makes
an admission that the gun in the car is his and that he’s the passenger.

Now, my understanding from the Government is that they would seek
to exclude all that on hearsay grounds. But the reason I wanted to front that
to the Court is because, since the man is going to be up there testifying, it
seems like it would be most efficient if I could get into that while he was
there.

THE COURT: . .. And the exception to the hearsay rule would be
what?

[DEFENSE COUNSEL]: Number one, Your Honor, it’s not hearsay.
1t goes to the effect on the listener. 1 think it will be established in testimony
that [Detective Cabrera] conducted many of the postarrest investigative steps
in this case, and essentially what you have is materially exculpating
information which a reasonable officer would have relied upon.

Based on the defense theory of the idea that my client did not have the
gun, [ think that’s probative of two issues: Number one, who actually had
the gun; but then also as fundamental and important, officer credibility,
which is clearly the centerpiece of the evidence at this point.

(emphasis added).
The Government responded:

[PROSECUTORY]: Judge, the officers didn’t believe him. They
caught him in several lies. There was no effect on the listener. We have jail
calls where the defendant was planning to have someone come in and lie
about this false exculpatory. So there is no effect on the listener. This is
hearsay which we know is false.

14
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The Court declared, “I think it’s offered for the truth. So I’m not going to allow
it.” And with that, the trial resumed.
* * *
Commentary 2
In their speaking proffer, defense counsel advanced three theories for
eliciting from Cabrera the statements Deen made at the Homestead Police Station
and the investigative action Cabrera took in response.’> According to defense
counsel, Deen’s statements would be relevant (1) to prove who had the gun, (2) to
challenge the credibility of officers involved in the investigation of the case, and
(3) to show the statements’ effect on the listener, namely Cabrera—that he failed to
respond to the statements as a reasonable officer would have under the

circumstances. '

15 We refer to these theories in shorthand respectively for the convenience of discussion:
“First Theory,” “Second Theory,” and “Third Theory.”

16 Federal Rule of Evidence 401°s test for relevant evidence states that
Evidence is relevant if:

(a) it has any tendency to make a fact more or less probable than it
would be without the evidence; and

(b) the fact is of consequence in determining the action.

The District Court never made the inquiry of defense counsel. The prosecutor never
mentioned relevance and thus agreed to the response’s relevance. Likewise, in the parties’ briefs
on appeal, the words “relevant” or “relevance” do not appear in the discussion of Cabrera’s
performance.

15
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Under the First Theory, Deen’s statements would be relevant as “probative”
of “who actually had the gun”—Deen, not Elysee. The prosecutor said the
statements would amount to hearsay.!” And the District Court agreed. If “offered
for the truth,” what Deen told Cabrera would be hearsay and thus inadmissible!®
unless an exception to the hearsay rule applied.!® The Court asked defense counsel

whether any of the exceptions applied, and they cited none.?

Under the Second Theory, Deen’s statements would be relevant in judging
“officer credibility”—specifically, in cross-examining an officer about his
investigative response to Deen’s appearance at the Homestead Police Station and
the exculpatory information he provided. Five officers testified in the
Government’s case in chief: Officers Garcia, Rodriguez, Wilson, Ireland, and
Cabrera.?! None other than Cabrera had participated in the investigation of the
case following Elysee’s arrest. Defense counsel cross-examined Officers Garcia,

Wilson, and Ireland about their identification of Elysee as the Optima’s passenger

17 See Fed. R. Evid. 801(c).
18 See Fed. R. Evid. 802.
19 See Fed. R. Evid. 803, 804.

20 At no point during the trial did defense counsel seek to introduce what Deen said to
Cabrera as a statement Deen made against his penal interest. See Fed. R. Evid. 804(b)(3).
Indeed, the record contains nothing to indicate that Deen’s statements revealed a criminal offense
under Florida law.

2l Cabrera followed the fingerprint examiner, who found no identifiable fingerprints on
the firearm found at the crash scene.

16
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with a firearm and never mentioned Deen or Cabrera.?> Defense counsel made no
attempt to cross-examine Cabrera because his direct examination was very limited
in scope. The prosecutor merely had him explain the meaning of “hammer,” a
word Elysee uttered during a segment of the March 8 phone call he made from the
jail. Given the limited scope of the direct examination, defense counsel, on cross-
examination, could not have asked Cabrera about his encounter with Deen and

what he did afterwards.

Under the Third Theory, Deen’s statements would be relevant to show their
“effect on the listener,”? i.e., Cabrera. The statements—or so the argument
goes—would have prompted a “reasonable officer,” having received the

“materially exculpating information” Deen provided, to launch an investigation to

determine whether the information was plausible.?* But Cabrera did nothing

22 Officer Rodriguez arrived on the scene after the crash and searched the Optima.
Defense counsel did not refer to Deen or Cabrera in cross-examining Rodriguez.

23 We assume that the words “effect on the listener” refer to the listener’s behavior in the
form of conduct, words, or acts and that the effect would be relevant because it would tend to
prove a fact at issue in the case. During the hearing in limine, defense counsel referred to only
one listener, Cabrera.

24 The Third Theory differed markedly from the Second Theory; if not, then the Third
Theory would have been mere surplusage. The Second Theory focused on officer credibility.
As we explain in part I1.B.1, our precedent approves of the use of out-of-court statements as
relevant to the credibility of an officer’s explanation of his investigative work in a case. The
Third Theory focused on what a reasonable officer would have done after listening to what Deen
had to say (to Cabrera).

17
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because the police already had their man in custody.?® And the jury needed to
know that.

Was Cabrera’s failure to perform as a reasonable officer relevant to an issue
in the case, specifically, an issue the jury would have to resolve in determining
whether to convict Elysee of violating 18 U.S.C. § 922(g)(1)? Defense counsel
were never asked whether Cabrera’s performance was relevant or whether the
jurors should consider it in deliberating over their verdict. If they had been asked,
their answer, of course, would have been “yes.”?® If asked to explain that answer,
they might have said something like this: By virtue of the oath of office he took
when he joined the Homestead Police Department, Cabrera promised to support
and defend the federal and state constitutions and to “well and faithfully perform
the duties of” a police officer.?” This meant that he was obligated to carry out his

duties in conformance with the reasonable officer standard of performance.

25 Both the District Court and the prosecutor saw Cabrera’s inadequate performance as
the heart of Elysee’s defense in the case. See infra Commentary 3 and preceding text.

26 Defense counsel were never asked during the hearing in limine to identify the issue
Cabrera’s allegedly substandard conduct would tend to prove so as to render the conduct
relevant. Elysee’s brief is silent on the point. So is the Government’s.

27 When he was sworn in as an officer of the Homestead Police Department, Cabrera took
this oath:

I do solemnly swear (or affirm) that I will support, protect, and defend the Constitution
and Government of the United States and of the State of Florida; that I am duly qualified
to hold office under the Constitution of the state; and that I will well and faithfully
perform the duties of (title of office) on which I am now about to enter. So help me God.

Florida Const. art. 2, § 5. Public officers.

18
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Cabrera owed this obligation to the people of Florida. Thus, when Deen
confessed, Cabrera was duty-bound to the public to take steps to determine
whether Deen’s story was plausible. If he failed to do that, what then? Could
Elysee assert Cabrera’s failure—the breach of his obligation to the public and
therefore to Elysee qua member of the public—as a defense, in itself, against the
charge for which he was standing trial?*® Once again, defense counsel would
presumably say, “yes.” But what about the public? If Elysee were acquitted on
account of Cabrera’s breach, the public would suffer for the breach. But, as
defense counsel saw it, that’s the way it should be. Deen’s confession and

Cabrera’s dereliction of duty were “at the heart” of their defense.”

In essence, defense counsel were presenting Cabrera’s failure to satisfy the
reasonable officer standard as a matter of right, like the affirmative defenses
authorized by the Federal Rules of Criminal Procedure: alibi,*® insanity,*! and

public authority.?> Therefore, after considering the evidence the parties

28 1f g0, every accused standing trial for a criminal offense has a right to have the jury
consider the adequacy of the law enforcement investigation that led to his indictment.

22 Appellant’s Br. at 38. “By prohibiting Mr. Elysee from eliciting that confession and its
effect on the investigation, the court precluded him from delivering on that compelling argument
at the heart of his defense,” id. (emphasis added), “the officers’ fail[ure] to properly investigate
[Deen],” id. at 37.

30 See Fed. R. Crim. P. 12.1 Notice of Alibi Defense
31 See Fed. R. Crim. P. 12.2 Notice of Insanity Defense
32 See Fed. R. Crim. P. 12.3 Notice of Public-Authority Defense
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presented—Cabrera’s testimony and the testimony of others relevant to Deen’s
credibility and Cabrera’s performance—the Court would determine whether the
evidence was sufficient to submit the defense to the jury. If it was, in its charge to
the jury following the parties’ closing arguments the Court would instruct the jury
on the elements of the defense and the weight the jury should accord its ultimate
finding on the defense in deliberating its verdict. The litigation of Cabrera’s
performance under the reasonable officer standard would, in effect, constitute a
subsidiary trial—a trial within a trial.

* * *

Officer Wilson testified next for the Government. At the conclusion of his
testimony, the Court excused the jury,** and the hearing in limine continued. Its
focus, however, changed dramatically.

Proceeding as if the Court would allow the defense to introduce Deen’s
confession in its case for the non-hearsay purpose of showing its “effect on the
listener,” the prosecutor sought a ruling in limine on the admissibility of the
Government’s evidence explaining the police’s failure to pursue Deen as a suspect.

That evidence would come in the form of the recording of a telephone call Elysee

33 The witness the prosecutor planned to present following Wilson’s testimony was late,
so the District Court continued the discussion on the admissibility of Deen’s confession for a
non-hearsay purpose while waiting for the witness to arrive.
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made from jail on March 8, four days after his arrest.>* The prosecutor had
obtained the recording and, “last evening,”*> had transcribed it.>¢ He promptly
provided the Court and defense counsel copies of the transcript.

The recording, and thus the transcript, contained six substantive “segments.”
See Attachment 1. The transcript depicted each segment with a time frame
indicating when that segment of the call began and ended. The prosecutor had
highlighted portions of the six segments, which he deemed “relevant,”
incriminating “admissions . . . by the defendant.”

The Court asked the prosecutor whether he intended to play the entire
recording or just the portions “highlighted” in the transcript. He expressed a
willingness to play “whichever [the Court] would prefer to hear.” The Court then

told him to play the entire recording.

34 Elysee made the phone call while in state custody in the Miami-Dade County TAK
Jail. See supra note 5. While the record is silent on the point, we assume that, following his
indictment in this case, he was moved to the federal Metropolitan Correctional Center and
detained pending trial.

35 A few days earlier, the prosecutor informed defense counsel of the recording. He
thereafter provided the defense with a copy of the entire recording. As indicated in the text infra,
part of the recording, Segment 16:08 — 19:00, was received in evidence as Government Exhibit
12 and played for the jury. A transcript of Segment 16:08 — 18:00 was marked for identification,
as Government Exhibit 12-A, and given to the jury to aid the jurors in understanding what was
said in that segment as played.

36 The transcript of the entire jail call was not included in the record on appeal. The
parties produced the transcript pursuant to this Court’s August 7, 2020 Order. The transcript is
included as Attachment 1 to this opinion. A transcription of Segment 16:08 — 19:00, which was
played to the jury, is contained in Attachment 1 at 5—6.
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The prosecutor started with the first segment, Segment 8:00 — 13:24. In it,
he said, Elysee “talk[ed] about coaching [someone] to come take claim of the gun.”

[Dave Elysee]: . . . “and the new information I got to tell you is . . .
that [ wanna know if . . . ok, I got . . . basically you know . . . I don’t wanna
talk like that, but basically in other words”

[Recipient]: Yeah, I know what you saying bruh I know what you
saying yeah

[Dave Elysee]: Ya feel me? Dadadadada...ifyoudo that...if
that’s what you telling me is accurate . . . and then I was like “ok, but what
about my about my [unintelligible] I wanna be able to get him out, I don’t
want him sitting in there, ya feel me? I want him out so he could be able to
do what he got to do from the outside. We ain’t trying to both of us . . .
no ... I need him out. I need you to guarantee me that he can get out.” He
was like “so long as he got no charges no none of that, you already know its
out, they gonna give him a bond.” I say “and he will be out the same day,”
he said “the same day,” I said “ok, listen sir, I’'m giving you this
information because you’re my lawyer, this is between us two confidential,
client confidential, and this our record, I don’t want this coming back up to
nothing like, ya feel me? You my lawyer, you represent . . .”

[Dave Elysee]: . .. “I don’t want to even know names, | don’t want to
know nothing, when you for sure its what you wanna do . . .” He said “with
[unintelligible], you’re not going to need a lawyer from what you telling me”
so he say from what I’m telling him, I won’t even need a lawyer for the uhh
the probation shit.[*’] So basically, the that lawyer I get, Il throw it on you,
ya feel me? With um, while you out on bond or whatever, ya feel me? But I
told him “I still we aint still ain’t come to a conclusion with that,
[unintelligible] you know I aint really trying to holla at his ass too long on
the phone...”

37 According to the PSI, at the time Elysee committed the instant offense, he was on
probation pursuant to sentences imposed by the Miami-Dade County Circuit Court in case
numbers F13-028411, F13-028442, and F13-028447. See supra note 5.
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See Attachment 1 at 3-4.%
After playing Segment 8:00 — 13:24, the prosecutor interpreted what Elysee
and the recipient were saying:

[Elysee] is talking to a friend about a conversation he had with a
lawyer, . . . There would be an agent to say that I told the lawyer that kind of
a story, as in street slang.

The [first] highlighted part is when [Elysee]’s saying: “The new
information I have to tell you, that I want to know - - okay, basically you
know, I don’t want to talk like that.”

But basically he’s saying he doesn’t want to talk about the exact
details of this plan or scheme to have someone else come with the gun. And
the next sentence says, “Yeah, [ know what you’re saying, bro, I know what
you’re saying.”

[Elysee] says, “You’re feeling dah, dah, dah, dah, dah, and if you do
that,” which is the lawyer talking to him, “if you do that, if you do tell that
story, you do come up with that story, if that’s what you’re telling me is
accurate,” and then they go on to talk about he’s going to get out.

But then at the end, at the [second] highlighted portion, [Elysee]
wants to talk about, well, if my friend comes in and does this,  want him to
get out on bond. [ want him to get out immediately that same day and I want
you to guarantee me that.

And he says that the lawyer responds to him that I don’t want to know
no names. | don’t want to be told anything else.

And then [in] the [third highlighted] portion of the segment, [Elysee]
says: You’re not gonna need a lawyer, from what you’re telling me. And he
says, “So basically, the lawyer that I get, I’ll just throw it on you,” talking to

38 The above excerpt consists of the highlighted portions of the Segment 8:00 — 13:24.
The non-highlighted portions of the transcript provide context to what is being said and are
detailed in Attachment 1. The District Court heard both the highlighted and non-highlighted
portions of Segment 8:00 — 13:24. See Attachment 1 at 3—4.
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his friend saying if you go in and claim it, I’'ll give you my lawyer once I get
out.

And that would be the importance of that, when, again, [defense
counsel] opened yesterday saying that [Deen] claimed ownership of the gun
and that Homestead Police Department did nothing to further investigate
that. And [coaching Deen to come take claim of the gun] is completely
relevant to that issue. . . .

THE COURT: Well, it’s also going to be completely relevant to what
[defense counsel] said earlier also and proffered as testimony.

[PROSECUTOR]: Absolutely.

THE COURT: So we’re going to have this whole discussion
about . . . Darius [Deen] coming into the police station and --

[PROSECUTOR]: Ifthe defense wants to call [Deen], they have
every opportunity to subpoena him and call him.>

We do have significant concerns about that, Your Honor, if you’d like
me to raise those now.

39 Defense counsel listed Deen as a witness in the witness lists they filed the day before
the trial began. The inference is that defense counsel had met with Deen, gone over what he
would say from the witness stand, and then planned on calling him in the defense’s case. The
prosecutor’s position was that Deen lied when he told Detective Cabrera that he was the
Optima’s passenger and owned the gun found at the scene. The phone call from the jail
corroborated the prosecutor’s position. We assume that in preparing to cross-examine Deen as a
defense witness, the prosecutor had become familiar with Deen’s criminal record and any other
adverse information that could be used to attack his credibility. We also assume that the
prosecutor realized that if defense counsel presented Deen as as a witness, Deen might commit
perjury. We further assume that the prosecutor realized that if Deen committed perjury, defense
counsel might become targets in a grand jury investigation focusing on the possibility that they
suborned the perjury. So, why would the prosecutor say that defense counsel “have every
opportunity to subpoena [Deen] and call him,” and “[defense counsel] can certainly call that
person who confessed, without a doubt,” and “I believe the way that they can elicit that
testimony is through the subpoenaing of [Deen]”?
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THE COURT: Well, that’s not the issue. The issue is can [defense
counsel] question [Cabrera] about [the confession].

[PROSECUTOR]: The answer is no. It’s all hearsay.

THE COURT: Well, I don’t know that it is now that you’re opening
the door the way you are. I mean, basically what you’re saying is that the
defendant had a scheme to have another person confess to the crime; and
their position is, well, it wasn’t a scheme -- I take it that’s their position -- it
wasn’t a scheme at all. Somebody else confessed to the crime and you’re
misinterpreting this, and they can corroborate that misinterpretation by
bringing out the fact that someone actually came and confessed to the crime.

[PROSECUTOR]: [Defense counsel] can certainly call that person
who confessed, without a doubt.

THE COURT: Well, I'm not sure they can’t call [Cabrera] and
question [him] about it, to tell you the truth. I’m not a hundred percent sure
of that, because their position is -- | take it their position is that the police
failed to investigate because they were committed to the position that the
defendant was the person with the gun no matter what.

[PROSECUTOR]: Ibelieve that is their position. 1 believe the way
that they can elicit that testimony is through the subpoenaing of [Deen].
Anything that [Cabrera] would say about what [Deen] told [Cabrera] when
[Deen] came in is an out-of-court statement offered for the truth.

(emphasis added). As part of this exchange, the prosecutor asked the Court
whether he should “play the next segment, [Segment 14:41 — 15:04].” The Court
reiterated what it said earlier, that Segment 8:00 — 13:24 is “going to be completely
relevant to what [defense counsel] said earlier and proffered as testimony.”

(emphasis added). “The issue is whether [they] can question the task force officer

about it.” (emphasis added).
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At that point, the Court said: “I don’t know. ... Let’s have the next witness

and then we’ll take a break and I’ll think about it.”

Commentary 3

Defense counsel’s strategy is working, and the Court plainly knows what it
is: “the police failed to investigate because they were committed to the position
that the defendant was the person with the gun no matter what.” The prosecutor
agrees: “that is their position.” Cabrera’s allegedly deficient performance is now
on trial, and the prosecutor is on the defensive. He needs to defend Cabrera’s did-
nothing conduct in response to Deen’s confession, and he will use Segment 8:00 —
13:24 of the March 8 phone call to do that. The phone call will prove that Deen
came to the police station at Elysee’s bidding as part of a scheme the two
concocted.

The prosecutor’s litigation of Cabrera’s performance under the reasonable
officer standard has the makings of a subsidiary trial prompted by the Third
Theory.* Defense counsel’s “effect on the listener” defense required the

prosecutor to introduce evidence justifying Cabrera’s conduct.

40 Nothing in the record suggests that the Court or the prosecutor believed that Cabrera’s
allegedly deficient performance under the reasonable officer standard constituted a defense in
itself, meaning that Elysee would be entitled as a matter of right to have it tried to the jury. This
is unsurprising, as the idea of trying the adequacy of a police investigation as a stand alone issue
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Elysee contends that the District Court’s hearsay ruling applied to defense
counsel’s Third Theory. The colloquy quoted above casts doubt on this. The
Court wasn’t “sure” whether the defense could call Cabrera and have him relate the
confession for a non-hearsay purpose, especially in light of the prosecutor’s
insistence on introducing Segment 8:00 — 13:24 of the March 8§ phone call into
evidence in the Government’s case in chief.*' In the Court’s mind, if the
prosecutor introduced Segment 8:00 — 13:24 into evidence, he may have rendered
Cabrera’s testimony about Deen’s confession relevant and thus admissible.

Finally, the above colloquy makes it difficult to discern—even in
hindsight—whether, in producing the recording and transcript of the jail call, the
prosecutor’s strategy was to introduce the entire recording in its case in chief or
only the highlighted portions of the six segments. That aside, the Court made it
clear that if the Government introduced Segment 8:00 — 13:24 in its case in chief, it
may well have opened the door for the defense to introduce the Deen Confession in

order to show its effect on Detective Cabrera.

has no support whatsoever in the cases defense counsel cited to the Court and Elysee cites in his
opening brief. See infra part I1.B.1.

4l As the Court’s remarks implied, the relevance of Deen’s confession changed as the
prosecutor altered his strategy about using all or part of Elysee’s March 8 phone call, and the
defense responded reflexively.
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Lyboubomir Nikolov, a fingerprint expert, testified next for the Government.
After he stepped down, the jury retired, and the Court asked the prosecutor why he
wanted to introduce Segment 8:00 — 13:24 of the March 8 phone call in the
Government’s case in chief rather than on rebuttal:

THE COURT: I’'m really actually a little confused and perplexed
about this. . . .

So, first of all, I could have sworn [that you, the prosecutor,] told me a
few days ago that you wanted to admit this [jail call] because it would
contain an acknowledgment by the defendant that he had dropped the gun.
But I don’t see that, and what you played didn’t have anything to do with
that.

It also seemed that the portions you want to play, it seems a little
backwards to me, because it seems as though what this would really be
relevant to would be if I allowed the defense to get into this issue of . . .
[Deen] coming into the police station and attempting to confess to the crime.
So to me it seems kind of premature. To me it seems like it would be most
logically be offered to rebut that if I allowed the testimony. . . . So I’'m really
not quite sure what is the right thing to do with this.

Actually, I really don’t see that it’s relevant since there is no evidence
right now that the defendant actually tried to obstruct justice, which would

be evidence of consciousness of guilt, right; just that he was thinking about
it and suggesting to somebody else, maybe that’s enough. . . .

Before the prosecutor could respond, the Court alluded to a remark Elysee
made in Segment 28:28 — 30:20, “I got 18 shots, let’s do it.” See Attachment 1 at
6. The Court told the prosecutor that it had “no idea what he’s talking about.” The

Government provided the necessary context:
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[PROSECUTOR]: So if I could provide context to a couple things.
As far as the 18 shots is concerned, he’s talking about a shoot-out that he
was in, as he says on the tape, the Friday before.

THE COURT: So he had a gun with 18 rounds the Friday before.

[PROSECUTOR]: Which is the same magazine that he’s alleged to
have had in this case, and we can put on testimony that that magazine is
somewhat unique to this gun.

THE COURT: Somewhat unique.

[PROSECUTOR]: It’s not standard. I can talk to the agent and ask
how unique it is.

The prosecutor then continued, directing the Court’s attention to Segment
16:08 — 19:00:

[PROSECUTOR]: . ... ButI only played for you the first segment
that the Government wanted to use. If I could turn your attention to page 4
of this transcript, the highlighted portion, this is the defendant claiming he
was there, asking who was in the black Mustang. That was the car that was
behind them in the Kia. The next thing he says: I’'m not gonna lie. I’'m like
I’m gonna drop this, which means, in street terms, he may shoot at them.

And then he goes on to say that he saw Officer Wilson’s testimony
today about the gray truck.[**] He says: You know, we had pulled right next
to them in the field. That was them in the same truck.

He says later: That was them, the same truck. Think about it. That
was the same gray truck trying to run me over me in the field,
acknowledging, corroborating Officer Wilson’s testimony today that he
caught him off in the field in a gray truck.

2 Elysee was apparently referring to Officer Wilson’s testimony at a preliminary hearing.
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Commentary 4

The prosecutor continues to litigate Cabrera’s performance under the
reasonable officer standard. But he needs more than Segment 8:00 — 13:24 of the
March 8 phone call; that was just the first segment he “wanted to use,” implying
that he wanted to introduce additional segments.* In preparing for trial, the
prosecutor highlighted portions of each segment of the transcript, which he
claimed were “relevant” and constituted incriminating admissions of the accused.
So, it seems safe to assume that he intended to introduce at least the highlighted
portions of the segments. Of course, if the defense invoked the doctrine of

completeness,** some unhighlighted portions would also be included.

* * *

Following the above colloquy, the Court questioned defense counsel to
determine whether Elysee “denied that he jumped out of the car or . . . that he
[both] jumped out of the car and dropped a gun.” They replied, “We’re denying
that he jumped out of the car and dropped a gun.” They then added that Elysee
was the driver of the Optima. In support, they pointed to a statement Elysee made

in Segment 8:00 — 13:24 as corroboration: “I did initially pull over.”

43 Apparently, the additional segments would not be introduced to explain why the police
didn’t pursue Deen as a suspect—the service Segment 8:00 — 13:24 seemed to provide.

* Fed. R. Evid. 106.
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Next, the Court asked defense counsel for their position on the
“admissibility of the transcript.” They argued that the entire call should be
excluded—particularly the reference to the “18 rounds” and a “shoot-out”—
because the danger for unfair prejudice outweighed the call’s probative value.

After these exchanges, the Court put defense counsel’s objection aside and
focused on the consequences of the prosecutor’s introduction of the entire jail call:

THE COURT: ... So let’s just play this out for a second.
So, if I were to allow this [entire call], as the Government would like
me to do, then it seems to me that the defense would have every right to ask

-- especially if the Government is able to advance its position as to what it is

that the defendant is saying -- that the defense would have every right to ask:

And did anything happen consistent with what the Government is claiming

is described on this tape. And the answer is yes. And the next question is:

Well, what happened? And the next answer is: Well, Darius Deen showed
up at . . . the Homestead Police Department.

And, not offered for the truth, he offered to confess.
[DEFENSE COUNSEL]: Absolutely, Your Honor.
THE COURT: I don’t even know why [the defense would] even have

to go any further than that. I mean, to me, [Deen] offered to confess. It’s not
offered for the truth. 1t’s offered to show what he did.

And the next question is: Well, what did you do in response? And the
answer is: Nothing. I guess. Is that the answer?

[DEFENSE COUNSEL]: That is exactly where we’re going to be

going with it, Your Honor. And we 're pulling some cases as well that we
believe are on point. We can alert the Court.
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THE COURT: I mean, without even getting into the circumstances of
whatever it 1s that Darius Deen said, didn’t say, whatever, without even
getting into the content of what he said, the guy came in and he offered to
confess. Is that what he did?

[DEFENSE COUNSEL]: Exactly, Your Honor.

THE COURT: He said: May I make a statement?

[DEFENSE COUNSEL]: And he identified himself as the passenger.

THE COURT: Well, I don’t know that I would allow that.

[DEFENSE COUNSEL]: Right. But that he offered to come in and
confess, yes, Your Honor.

THE COURT: Yes.

(emphasis added)

Commentary 5

Assuming the prosecutor introduced the recording of the entire March 8
phone call in the Government’s case in chief, the Court believed that he would
have invited the defense to respond with Cabrera’s testimony about his encounter
with Deen as a matter of fairness: the defense could introduce Deen’s “offer to
confess” not to establish the truth of what Deen said but, instead, as conduct to
show that Cabrera failed to do what a reasonable officer would have done in

response. Defense counsel quickly agreed.
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There was no discussion about what Cabrera might be able to say under the
“offer to confess” rubric.*> What words could Cabrera use to describe Deen’s offer
to confess that he was the Optima’s passenger and owner of the gun without stating

what Deen actually said, or at least the gist of it?

With respect to the confession’s relevance to show its effect on the listener,
defense counsel announced that they were “pulling some cases . . . that . . . are on
point.” This is the first indication in the record that defense counsel were
researching the admissibility of Cabrera’s response to the information Deen

provided him at the Homestead Police Station.

After the Court explained why Cabrera’s recitation of Deen’s offer to
confess might be admitted for the non-hearsay purpose of establishing its effect on
the listener if the prosecutor insisted on introducing the recording of the entire jail
call in the Government’s case in chief, the prosecutor informed the Court that he
would go one step further and introduce in rebuttal an additional call Elysee made

from the jail.

45 Elysee’s brief contains no indication of the questions defense counsel could have asked
Cabrera and the answers he could have given that would yield the ultimate fact: an offer to
confess.
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[PROSECUTOR]: Your Honor, I understand the Court’s position. |
want to make the Court aware . . . there is an additional jail call . . . that’s
more explicit about the concocting of this story.

.. . [T]o the extent that they open the door about did [Deen] confess,
that’s going to open another jail call which is more explicit about concocting
the story that we have no intention of using ever. But if [Deen’s offer to
confess] comes in, then [this more explicit call] becomes highly probative of
the veracity of Mr. Deen’s statement to the Homestead Police
Department. . . .

[DEFENSE COUNSEL]: Your Honor, sorry to complicate matters
further. But that opens another door, in our view, which is there’s a video-
recorded statement of Mr. Elysee the night of his arrest. Within an hour of
the arrest, Officer Wilson is questioning Mr. Elysee and he says I was the
driver. That was before he could have ever spoken to this Darius Deen.

There’s no way they could have concocted a story when they both ran
in separate directions. Darius Deen was not there. He was saying he was
the driver from the night of his arrest. And I think that if they get into this
concocting a story, I think that opens the door to us getting into a . . .
statement of Mr. Elysee having said he was the driver on the day of his
arrest . . ..

They’re saying that our guy concocted a story with Darius Deen.
We’re rebutting that by showing that our guy said he was the driver when

there was absolutely no way he could have had any kind of conversation
with Darius Deen . . . .

And, Your Honor, he said Darius was the guy in the car with me the
night that he was arrested in the video statement.
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At the Court’s request, the prosecutor played the additional call,*
representing that it more explicitly showed Elysee concocting a scheme to have

Deen confess. After the call was played, the Court declared a ten-minute recess.

* * *

Commentary 6

At this point, the following scenario appeared to be unfolding: (1) the
prosecutor would introduce the recording of the March 8 phone call*’ in the
Government’s case in chief (assuming the Court overruled the defense’s objection,
under Federal Rule of Evidence 403, that its probative value was substantially
outweighed by the danger of unfair prejudice); (2) the prosecutor having “opened
the door,” the defense would proffer—and the Court would admit—Cabrera’s
testimony as proof that Deen made an offer to confess to show its effect on the
listener, i.e., the inadequacy of Cabrera’s response to the offer; (3) the defense
having further “opened the door,” the prosecutor would present in rebuttal the
“additional” jail call; and (4) the prosecutor having “opened the door” a second
time, the defense would introduce in surrebuttal the video tape of the statement

Elysee made to the police following his arrest on March 4.

46 The prosecutor informed the Court that he did not have a transcript of the call.

7 Or, at the very least, the prosecutor would introduce the portions highlighted in the
transcript of the call subject to the introduction of other portions under the doctrine of
completeness. See Fed. R. Evid. 106.
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Put concisely, the prosecutor’s introduction of the recording of the March 8
phone call—in an effort to defend Cabrera’s response to Deen’s confession—

would render relevant Cabrera’s testimony about Deen’s offer to confess.*

As detailed below, when the hearing in limine resumed, the Court explained
that the parties could go through these four steps or not; it was up to them. In
response, the prosecutor had a sudden change of heart. He rejected the four-step
process and changed course. He apparently realized that his plan to introduce
Segment 8:00 — 13:24 in the Government’s case in chief was misguided. As the
Court said, he would be putting things “backwards.” Moreover, introducing
Segment 8:00 — 13:24 would “open the door” for defense counsel to get Deen’s
confession before the jury and corroborate what defense counsel told the jurors in

their opening statement.

For obvious reasons, the prosecutor wanted to avoid that. So, as indicated in
the text below, he abandoned his strategy of introducing the March 8 phone call in
its entirety. He would limit the call to one segment, Segment 16:08 — 19:00, which

would not open the door for the admission of Cabrera’s testimony about his

8 The phone call and the offer to confess would be the beginning and end of the
subsidiary trial on the adequacy of Cabrera’s performance under the reasonable officer standard.
See infra part I1.B.2. Presumably, if the jury found that Elysee and Deen concocted a plan to
have Deen confess as the prosecutor contended and Cabrera knew about it, the jury could find
that his response satisfied the reasonable officer standard.
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encounter with Deen at the police station. And he would, in effect, abandon his
strategy of litigating Cabrera’s response to Deen’s confession under the reasonable
officer standard. Whether or not defense counsel realized it, if Cabrera’s
performance under that standard was to be litigated, they, instead of the prosecutor,

would have to carry the ball, and they would have to carry it in their own case.

After a ten-minute recess, the hearing in limine resumed. The Court thought
about the back-and-forth “open the door” sequences the parties had presented and

concluded that if the parties wanted to try the case that way, so be it.*

THE COURT: ... So here’s what I think. I think either it all comes in
or none of it comes in. So you choose.

THE COURT: And when I say “all of it comes in,” what I would let
the defense do is bring out the fact that Darius Deen showed up at the
Homestead Police Department. . . . And offered to confess. 1 would not
allow them to get into what he said. But they’re going to then ask whoever
is testifying, whether it’s in their case or your case, and what did you do in
response. And I suppose, in sum and substance, the person is going to say,
nothing. And then you’re going to get up on cross and you’re going to say,
why not. And then they’re going to go into this whole thing and open a door
for them to ask more questions.

... It’s sort of an all or nothing situation. I’m not going to let it be
chopped up. So you decide. Why not let the jury hear it all.

49 We assume that, in the Court’s view, if that was the way the parties wanted to try the
case, any error it committed would have been invited and beyond appellate review.
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(emphasis added).

The prosecutor responded as if the Court had not just spoken. He withdrew
his proffer of the entire March 8 phone call with the exception of one segment,
Segment 16:08 — 19:00. That segment, he said, was highly relevant because it
showed that Elysee was the passenger in the Optima.

[PROSECUTOR]: Your Honor, . . . if we limit [the phone call] to just
his statements about what happened that night [as depicted in Segment 16:08
—19:00], nothing about this concocting of a story [in Segment 8:00 — 13:24],
nothing about this other call [I just played for the Court], it’s just his
statements --

THE COURT: But the whole thing is about -- from your perspective -
- I mean, I have no idea what the truth is. But from your perspective -- and I
have to admit from . . . reading it in the context that the Government wants
me to read it in, everything that’s on the first three pages pretty much of this
statement of March &, 2018, 1s --

[PROSECUTOR]: You’re absolutely right. Most of it is. What I’'m
suggesting is limited to pages 4 and 5, [Segment 16:08 — 19:00,] where he’s
talking about the black Mustang.

And in particular, Your Honor, most important, perhaps, is on page 5,
when he talks about, “I thought it was over when he hit the pole, I ain’t
never hit no pole.” He’s explicitly saying he is not the driver because he’s
never hit a telephone pole.

THE COURT: Well, maybe he’s saying I never hit a telephone pole
before.

[PROSECUTOR]: In the context, he’s saying that person crashed. |
thought it was over then. Air bags then popped out, hit a pole. I ain’t never
hit no pole.

And then before that, [again in Segment 16:08 — 19:00] Your Honor,
the recipient is talking about: Do you remember that day, we were talking
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about how we never got caught with a hammer? And he says: Truly.
Recipient says: That’s crazy, that’s crazy. The same day we talked about it.
And the hammer 1s obviously a gun. And he responds: I’'m always saying
that. It’s like I talk that up on myself. He’s like: But those crackers aren’t
getting me like that.

He is explicitly saying that that day he was with a gun -- I mean, that
1s --

THE COURT: ... How far did you want to go on page 5?

[PROSECUTOR]: Just that segment. So it would stop in the middle
of page 5.

THE COURT: To where it says: That bitch come out the ground,
man?

[PROSECUTOR]: Yes. That would be the last.

THE COURT: I just don’t see it. So what is it you want to offer it to
prove? Maybe you could explain that to me.

[PROSECUTOR]: Particularly on the defendant’s last full paragraph
in that segment, he’s talking about how he talked it into himself that he got
caught that day with the hammer.

THE COURT: I don’t really see that. Could you just point that out to
me?

[PROSECUTORY]: So it starts with the first highlight on page 5 and
the recipient saying: You remember that same day, we were talking about
how we never got caught with a hammer.

THE COURT: I have no idea what date they’re talking about. That
could have been two weeks earlier.

[PROSECUTORY]: So, if you go a little earlier, they’re talking about
the black Mustang that was following them and the same gray truck that --
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THE COURT: Well, if I thought the person he was talking to knew
anything about or was there, I might agree with you. I don’t see it. I have
no idea who he’s talking to. You don’t know who he’s talking to.

[PROSECUTOR]: Agreed.

THE COURT: They could have said -- putting aside that clause,
“Hey, you remember that same day, brah,” I don’t know what day they’re
talking you about.

Then it says: “We was talking about, uh, how we ain’t never get
caught with a hammer.”

I don’t see that it conclusively reflects that this is the day of the event.
And even if it were the day of the event, I don’t see how saying, “We was
talking about how we ain’t never get caught with a hammer” is an admission
that he had a gun on that day.

[PROSECUTOR]: So there’s context to show that I think it is the
same day.

But to your next point, his response is: Truly. He laughs and the
recipient says something. But then the defendant says: And I’'m always
saying that. It’s like I talk that up on himself. Right, he talked that into
existence.

THE COURT: Right. He kept telling himself, don’t ever get caught
with a hammer.

[PROSECUTOR]: And then he talked about it that day and then he
gets caught with a hammer.

THE COURT: Well, it doesn’t actually say that. It says, “I ain’t never
hit no pole or seen or actually when bitch hit pole that shit came out on the
ground.” He doesn’t say “I dropped it.”

[PROSECUTOR]: Agreed. He’s saying there’s another driver,
though.
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THE COURT: He’s saying there was a gun in the car. When the car
crashed, the gun came out of the car. I don’t see that he’s saying the gun
was in my hand and I dropped it.

[PROSECUTOR]: Your Honor, the Government would just suggest
that he is referring to the pole and the pole coming out of the ground as
something that he did not hit and, therefore, was not the driver and was the
passenger.

THE COURT: So you’re offering it not to show that he was in
possession of the gun but to show that he was the passenger in the car.

[PROSECUTOR]: And it’s highly probative because the gun is found
next to the passenger door, and it’s highly probative to corroborate Ireland’s
and Wilson’s and Garcia’s testimony that he was the passenger that got out
and dropped the gun.

THE COURT: Okay. So it’s offered to prove he was the passenger in
the car.

[PROSECUTOR]: Correct.
At the conclusion of this exchange, the Court turned to defense counsel and
asked for their reaction to the prosecutor’s proposal to introduce only Segment

16:08 — 19:00 of the phone call in the Government’s case in chief.

THE COURT: . .. What does the defense say to that? And when I say
“that,” I mean their proposal that they play just [Segment 16:08 — 19:00] and
they’re offering it just to show he was the passenger in the car, not the
driver.

[DEFENSE COUNSEL]: Your Honor, I guess the jury could decide.
But it’s just so unclear that that is even what is being said here.

But secondly, this colloquy is so prejudicial. I mean, they’re using
offensive language. I think it’s highly prejudicial, some of the words that
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are being said, some of the things that are being said. I think its probative
value is highly limited.

And here, also, they have two officers who are going to testify that
they saw him at the passenger door.

THE COURT: That’s your only objection?

[DEFENSE COUNSEL]: I think it’s irrelevant. I don’t think that
they’ve made a sufficient showing that it actually shows he’s coming out of
the passenger door. So I object on relevant grounds, unfair prejudice.

And I would also just add, Your Honor, under the rule of
completeness --

THE COURT: Oh, you can play the whole thing. I have no problem
with it.

THE COURT: It’s a single phone conversation. Even though it’s
divided into segments, it’s a single phone conversation.

THE COURT: Okay. Well. I guess we’re off and running. If you
want to play any of'it, it’s all coming in, except ’'m not going to allow ---
whether the officer who spoke to Darius Deen is called in the Government’s
case or in the defense case, I'm not going to allow questioning as to what
Darius Deen said about what he was doing that night. But other than that,
it’s all going to come in.

[DEFENSE COUNSEL]: Darius Deen’s statement about him having
been the passenger in the car —

THE COURT: I'm not going to allow it. It’s hearsay. Bring him in.
Where is he? He can come and testify I was the passenger in the car.

THE COURT: Is he not around? What is the problem with bringing
him in?
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[DEFENSE COUNSEL]: We’re considering trying to bring him in, if
available, Your Honor.

THE COURT: Okay. So, look, it’s one phone call. I don’t know why

or how I would preclude them from putting in the rest of the phone call. So,
if you want to go down this road, then we’ll go down the road.

(emphasis added).

Commentary 7

By this point, the scope of the hearing in limine had been scaled down
significantly. When it began, defense counsel presented three issues: (1) whether
Cabrera could relate what Deen told him to prove “who actually had the gun,” (2)
whether Cabrera could relate what Deen told him to challenge “officer credibility,”
and (3) whether Cabrera could relate what Deen told him to show its “effect on the
listener.” The Court resolved the First Issue right after the hearing began: the
hearsay rule barred Cabrera from relating what Deen said to prove who actually
had the gun. The Second Issue fell by the wayside because defense counsel never
attempted to use Deen’s confession to impeach an officer’s testimony. The
applicability of the Third Issue—specifically, the relevance of Cabrera’s conduct
following his encounter with Deen—varied depending on the doors the prosecutor

would have opened for the defense if he introduced in the Government’s case
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Segment 8:00 — 13:24 of the March 8 phone call, the portions of the call he had
highlighted, or the entire call itself. The extent to which each scenario would open
or close a door seemed to expand or contract the relevance of Cabrera’s testimony.
In the end, as revealed in the text below, the prosecutor, having become aware that
his initial approach was “backwards” and “premature” and would open the door as
the Court observed, abandoned Segment 8:00 — 13:24 and closed the door. Thus,
the immediate question became whether the Court should sustain the defense’s
relevancy objection to Segment 16:08 — 19:00 and, if not, whether, under Federal
Rule of Evidence 403, that segment’s probative value was substantially
outweighed by the danger of unfair prejudice.

* * *

The Court next addressed and answered the question of whether the rule of
completeness required the introduction of the entire call if Segment 16:08 — 19:00
were introduced:

[DEFENSE COUNSEL]: Your Honor, I understand the Court’s ruling
1s that i_f some comes in, under the rule of completeness the entire tape
comes in.

THE COURT: If that’s your objection.

[DEFENSE COUNSEL]: Not the things we would select to play from
the tape. We can’t selectively play it.

THE COURT: No.
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Commentary 8
We note that defense counsel misread the rule of completeness.>® If the
prosecutor introduced Segment 16:08 — 19:00, the rule would not enable the
defense to introduce portions of the call that were unrelated to Segment 16:08 —
19:00. Of course, nothing would preclude the defense from introducing, in its
case, other portions of the call. If it did so, the prosecutor could then invoke the
rule of completeness itself and introduce additional sections of the call that made

the portions introduced complete.

* * *

Following the discussion about the application of the rule of completeness,
defense counsel turned the Court’s attention to their Third Theory for the
admissibility of Deen’s confession. “The only other thing that [we] would ask to

put on the record is that [our] initial argument was that we believe the evidentiary

30 See Fed. R. Evid. 106. Rule 106 states: “If a party introduces all or part of a writing or
recorded statement, an adverse party may require the introduction, at that time, of any other
part—or any other writing or recorded statement—that in fairness ought to be considered at the
same time.” Id.
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theory for Darius Deen’s statement coming in was based on effect on the

listener.”>! The Court’s response:

I have not heard enough to persuade me that that would be a
legitimate way to get his hearsay statements in. Maybe we’ll have to hear
the testimony of the officer outside the presence of the jury. I'm not going
to allow it in the Government’s case, any of it in the Government’s case.

[DEFENSE COUNSEL]: Right. To the extent that a prima facie
proffer would help, I think that this is —

THE COURT: No. I'd have to hear [Cabrera’s] testimony outside the
presence of the jury to allow that.[**]

[DEFENSE COUNSEL]: Okay, Your Honor. There was one case
that [ want to cite, which is 432 F.3d 1189. I have copies for the Court,
Eleventh Circuit case.

THE COURT: Okay. Well, I'm happy to look at the case and /'m
happy to hear [Cabrera’s] testimony outside the presence of the jury.

[DEFENSE COUNSEL]: Thank you.
THE COURT: You can’t possibly object to that, can you?

[DEFENSE COUNSEL]: No. It’s very reasonable.

51 It was not until this moment in the hearing in limine that defense counsel made it
abundantly clear that their purpose in introducing Cabrera’s testimony was not for the purpose of
proving that Deen was the passenger in the Optima and the one with the gun. They wanted to
show its effect on the listener.

52 The Court was implying that the speaking proffer defense counsel made when the
proceedings resumed in the morning that day was inadequate. Defense counsel of course knew
that their speaking proffer was inadequate; that’s why they asked for leave to examine Detective
Cabrera when he took the stand to testify as a prosecution witness later in the day. We assume
that the Court wanted to hear what Cabrera had to say to determine first whether it was relevant
to show the effect on the listener, and if so, whether a limiting instruction would suffice to
ameliorate the prejudice that could result from the jury’s acceptance of what Deen said as true.
See Fed. R. Evid. 403.
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(emphasis added).

Commentary 9

By now, the prosecutor has abandoned his effort to prove that, in light of the
incriminating statements Elysee made during the March 8 phone call, Cabrera’s
response to Deen’s confession conformed to what a reasonable officer would have
done—treat the confession as bogus. Defense counsel would have to challenge the
adequacy of Cabrera’s response in their client’s case. Two other observations are
also in order at this juncture.

First, in Commentary 3, we noted Elysee’s contention that the District
Court’s hearsay ruling—precluding defense counsel from eliciting Deen’s
confession from Cabrera to prove who had the gun—applied to their Third Theory
of admissibility, to show the confession’s effect on the listener. The Court’s
exchange with defense counsel strongly suggests otherwise. The Court was
willing to hear defense counsel’s proffer of Cabrera’s testimony outside the
presence of the jury. It thus made it clear that it would not rule on the basis of the
speaking proffer defense counsel made just before the hearing in limine began. It

“ha[d] to hear” Cabrera testify in person.
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Second, the Court repeated itself in stating that it would not allow Cabrera to
recite what Deen said “in the Government’s case.” The Court was apparently
considering the possibility that defense counsel would attempt to elicit Deen’s
statements in cross-examining Cabrera, who was scheduled to be the
Government’s next witness. But nothing in the record suggests that defense
counsel planned to do that. Rather, their intent was to recall him as a defense
witness. They had informed the Court of their intent to recall him just before the
hearing in limine began, suggesting that it would be most efficient if the Court
allowed them to proffer Cabrera’s testimony while the Government was presenting
its case in chief and then ruled on any objection the prosecutor may have had to his
testimony. In stating that it would be happy to hear their proffer outside the
presence of the jury, the Court was complying with defense counsel’s request.

* * *

After informing defense counsel that they would need to call Cabrera and
examine him outside the presence of the jury before it ruled on his recitation of
Deen’s confession, and what he did in response, for its “effect on the listener,” the
Court turned to the authenticity of the jail call recording. The defense conceded its
authenticity, and the recording was admitted in evidence as Government’s Exhibit
12. A transcript of Segment 16:08 — 19:00 was marked for identification as

Government Exhibit 12-A.
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After the Court recessed for lunch, the hearing in limine continued.

THE COURT: So, as I understand it, the defense is withdrawing the
various objections it made and is agreeing to the admission of [Segment
16:08 — 19:00].

[DEFENSE COUNSEL]: Yes, Your Honor. We’re withdrawing our
rule of completeness objection. . . . We objected to the introduction of the
entire call on relevance, unfair prejudice and late disclosure, and we had
initially made an objection on rule of completeness. We’re withdrawing that

now that the Government is seeking to introduce just [Segment 16:08 —
19:00].

THE COURT: Okay. But you’re maintaining . . . the . . . objection,
undue prejudice because of the language used?

[DEFENSE COUNSEL]: Yes, Your Honor.

THE COURT: Okay. Well, that’s overruled, the undue prejudice
because of the language used.

With that, the hearing in /imine concluded, and the trial resumed. The

prosecutor played Segment 16:08 — 19:00 of the jail call, as agreed, and then called

Cabrera to the witness stand.”®> On direct examination, Cabrera testified very

briefly about an issue that, as expected, had nothing to do with Deen’s

confession—the meaning of the word “hammer” in Segment 16:08 — 19:00.>*

53 By this time, the prosecutor had decided to forgo his defense of Detective Cabrera’s

response to Deen’s confession under the reasonable officer standand. His direct examination of
Cabrera avoided any mention of the confession and Cabrera’s response.

54 Specifically, Cabrera testified that the term “hammer” is slang for a firearm. This

testimony was relevant because, in the Segment 16:08 — 19:00, Elysee and another individual
used this term.
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Defense counsel did not cross-examine Cabrera.> Nor did they take up the
Court’s offer to hear his testimony outside the presence of the jury.

After Cabrera stepped down, the Court adjourned the proceedings for the
day. With the jury out of the courtroom, the parties stipulated to the defense’s
introduction in evidence of an automobile rental agreement for the Optima, which
showed Ferguson Abraham as the renter and Elysee as an “additional driver.”
After defense counsel announced that they would not be calling any witnesses and
the times allotted for the parties’ closing arguments were agreed to, the Court made
the following comment about the Eleventh Circuit cases defense counsel had cited
in support of their “effect on the listener” argument:

I just want to say one thing about those cases that were provided to
me by the defense. I found them utterly unhelpful. In every one of those
cases, as | recall, they stood for the sort of unremarkable proposition that a
statement that is offered to show the effect on the hearer and then the hearer
takes some action based on the statement can under certain circumstances be
admissible.

In this case, what the defense wants to do is to get into this statement

to show that nothing happened, and there isn't a single case that I've been
able to locate that makes that appropriate.

>3 In his opening brief in this appeal, Elysee makes this statement as to why defense
counsel did not cross-examine Cabrera: “In light of the court’s earlier ruling, the defense could
not, and therefore did not, cross examine Officer Cabrera regarding Darius Deen’s confession
and how Cabrera responded to it. (See id. at 303).” Appellant’s Br. at 21. The citation listed in
Appellant’s opening brief is to the transcript of the second day of trial, after Cabrera testified.
But page 303 contains nothing to support the brief’s quotation. Moreover, the brief does not
indicate when the Court made the “earlier ruling.” The brief overlooks the fact that defense
counsel could not have cross-examined Cabrera regarding Deen’s confession because the
questioning would have been well beyond the scope of Cabrera’s direct examination, the
prosecutor would have objected to the questioning for that reason, and the Court would have
sustained his objection.
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So, thank you again for your utterly unhelpful cases. See you
tomorrow.

(emphasis added).

Commentary 10

Recall that the Court responded to defense counsel’s earlier statement that
they had an Eleventh Circuit case they “want[ed] to cite” in support of their “effect
on the listener” evidentiary theory by informing defense counsel that it would be
“happy to hear [Cabrera’s] testimony outside the presence of the jury.” That case
was United States v. Baker, 432 F.3d 1189 (11th Cir. 2005). In using the words
“those cases,” we assume that the Court was referring to Baker, Hawkins,>®
Jiminez,”" and Ransfer® (cases Elysee’s brief cites), the opinions of which defense
counsel gave to the Court after the Court expressed a willingness to hear their
proffer of Cabrera’s testimony. By the time defense counsel announced that they
would not be calling any witnesses in Elysee’s defense, the Court had apparently

glanced at the opinions, probably cursorily given the time constraints.

56905 F.3d 1489 (11th Cir. 1990).
57564 F.3d 1280 (11th Cir. 2009).
58749 F.3d 914 (11th Cir. 2014).
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The Court declared a lunch recess at 11:59 a.m. It lasted only 33 minutes,
until 12:32 p.m. Shortly before the recess, defense counsel announced that “we’re
pulling some cases.” We assume from that comment that defense counsel had
nothing in the case law to support their Third Theory defense—that Cabrera’s
response to Deen’s confession was deficient under the reasonable officer standard

of performance.

As indicated in part I1I.B.1 infra, none of the cases defense counsel cited

supported their Third Theory.

* * *

The next morning, the final day of the trial, the prosecutor called his last
witness, Officer Ireland. After Ireland testified, the Government rested its case in
chief, and defense counsel moved for a judgment of acquittal. The Court denied
their motion. Defense counsel then announced that the defense rests. They did so
without accepting the Court’s offer to hear Cabrera’s testimony outside the
presence of the jury.>

The parties’ closing arguments to the jury tracked the evidence the
Government had introduced in its case in chief. In their opening statement at the

start of the trial, defense counsel had given the jurors a play-by-play description of

59 The trial transcript contains no indication as to why defense counsel decided to forego
the Court’s offer.
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Deen’s appearance at the Homestead Police Station and told them that they were
“going to hear exactly what the officers at Homestead did with [the] information”
Deen provided. The jurors retired to deliberate with defense counsel’s words still
in their minds and the Court’s instruction about the evidence they were to consider:
“'Y Jou must consider only the evidence that I have admitted in the case. Evidence
includes the testimony of witnesses and the exhibits admitted. But anything the
lawyers say is not evidence and is not binding on you.”®® We assume the jurors
complied with the Court’s instruction.

The jury retired to deliberate at 12:19 p.m. After submitting a question to
the Court not pertinent here and receiving an answer, it returned a verdict at 3:27

p.m. finding Elysee guilty as charged.®!

80 In his closing argument, the prosecutor decided not to comment on defense counsel’s
failure to introduce evidence of Deen’s appearance at the Homestead Police Station, the
exculpatory information he provided, and the police officers’ explanation of what they did with
that information. The prosecutor ran the risk that the jury might conclude that Deen was the
Optima’s passenger and the one with the gun and acquit Elysee. After all, the Court instructed
the jury that Elysee did not have to testify or offer any evidence in his defense and that the
Government had the burden of proving his guilt beyond a reasonable doubt. It would not be
unreasonable to believe that at least one juror would take those instructions to heart and conclude
that the Government had not met its burden. The prosecutor may have taken that risk in order to
avoid the probability that, if convicted, Elysee would move the Court pursuant to 28 U.S.C.

§ 2255 to vacate his conviction on the ground that defense counsel, in failing to keep their
opening statement promise to the jury about Deen’s confession, deprived him of his Sixth
Amendment right to effective assistance of counsel.

61 The question was: “Does being inside of a car with someone that has a gun constitute
joint possession of that weapon”? With the agreement of counsel, the Court referred the jury to a
section of its instructions which the jury had in its possession.
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Commentary 11

It is obvious that neither party was prepared to try this case. Both sides
knew that Deen had gone to the Homestead Police Station and confessed. Both
sides were privy to the recording of the March 8 phone call Elysee made from the
jail just four days following his arrest. The calls suggested that Deen’s appearance
at the police station was in execution of a scheme Elysee and Deen concocted.
Defense counsel listed Deen as a defense witness the day before the trial began. If
he testified and adhered to what he told Cabrera at the police station, he would
likely become the target of a perjury investigation. And defense counsel would
become witnesses.®? Defense counsel were in a predicament.

Both sides caught the District Court off guard; they tested the Court’s
patience to the nth degree. Neither side had any idea whether defense counsel’s
theory that Cabrera failed to act as a reasonable officer was relevant. Neither had

researched the point. They simply assumed that Cabrera’s conduct was relevant.

62 Deen was not their client, so the attorney-client privilege would not have attached. If
Deen was their client, the crime-fraud exception would eliminate the effect of the privilege. See
Drummond Co., Inc. v. Conrad & Scherer, LLP, 885 F.3d 1324, 1335 (11th Cir. 2018) (“[T]he
crime-fraud exception removes the ‘seal of secrecy’ from attorney-client communications or
work product materials when they are made in furtherance of an ongoing or future crime or
fraud.”); In re Sealed Case, 162 F.3d 670, 674 (D.C. Cir. 1998). Defense counsel would also
likely have a conflict of interest in representing both Elysee and Deen. See Fla. R. Prof. Cond.
4-1.7(a).

54

54a



USCAL11l Case: 18-14214 Date Filed: 04/08/2021 Page: 55 of 90

So, the prosecutor, at least initially, assumed the task of upholding Cabrera’s

allegedly do-nothing response to Deen’s confession.

We suspect that defense counsel rejected the Court’s offer to hear Cabrera’s
testimony outside the presence of the jury because they realized what the hearing
would have looked like, which we describe in detail in part I1.B.2. At the end of
that hearing, the Court would have a complete picture of not only the criminal
investigation of Elysee, but of Deen’s background as well. At that point, the
District Court would have to answer two questions: (1) whether Cabrera’s
performance in response to the Deen confession was relevant and (2) whether the
probative value of Deen’s confession was “substantially outweighed by a danger
of . . . unfair prejudice, confusing the issues, misleading the jury, undue delay, [or]

wasting time.” Fed. R. Evid. 403. Our analysis of those issues follows.
B.

Elysee’s argument on appeal is that the District Court “precluded the defense
from questioning [Cabrera] about Darius Deen’s confession and Cabrera’s

response to it on the erroneous ground that the confession was hearsay.”® This

63 We note that, on a number of occasions, Elysee asserts that the Deen confession would
not be offered for its truth. Put gently, this is a disingenuous post hoc explanation. Even the
most charitable read of the trial transcript makes abundantly clear that defense counsel sought to
use Deen’s confession to show that Deen was guilty, and Elysee was innocent—that Homestead
police arrested “the wrong guy.”
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argument rests on two factual premises: (1) that the District Court made a
definitive ruling® and (2) that the ruling was based on hearsay grounds. Because
we believe that Elysee’s challenge fails on the merits, we will assume arguendo

that these premises are supported by the record.

%4 In the context of an in limine hearing, a district court may make either a preliminary or
definitive ruling. The nature of the ruling determines the steps the proponent must take to
preserve the issue for appeal. If the ruling is preliminary, the proponent must subsequently
attempt to offer the evidence at trial in order to challenge the ruling on appeal. Walden v.
Georgia-Pac. Corp., 126 F.3d 506, 519 (3d Cir. 1997). By contrast, the proponent need not take
any additional steps to preserve the issue if the district court’s ruling is definitive. Fed. R. Evid.
103(b). Because Elysee did not attempt to question Cabrera at trial about Deen’s confession, his
hearsay challenge would be abandoned if the District Court’s ruling were preliminary.

85 As reflected in the preceding discussion, the record is unclear on the matter. Recall
that defense counsel, at the outset of the hearing in limine, presented three theories for the
admissibility of Deen’s out-of-court statements through Cabrera. First, the statements would
show who had the gun. Second, they would reflect on officer credibility. And third, they would
demonstrate “the effect on the listener.” There is no doubt that the District Court reached a
definitive ruling with respect to the first theory. As the Court said, “I think it’s offered for the
truth. So I’'m not going to allow it.” Less clear is whether the Court ever ruled on the second
and third theories of admissibility. For purposes of this appeal, we are only concerned with the
Third Theory.

As we discussed in the previous section, there are several reasons to doubt that the
District Court precluded defense counsel from eliciting the testimony for its “effect on the
listener” at the same time it ruled that the testimony could not be used to show “who actually had
the gun.” Chief among them is the Court’s subsequent offer to hear Cabrera’s testimony outside
the presence of the jury. The Court stated that it had “not heard enough” to be persuaded that
Deen’s statements were admissible for their “effect on the listener,” and that it would “have to
hear [Cabrera’s] testimony outside the presence of the jury to allow [it].” Thus, it seems the
Court had not ruled out the possibility of allowing the testimony under the Third Theory; its
admissibility was contingent on a proffer demonstrating that “the effect on the listener” was an
applicable non-hearsay use under the circumstances. Because defense counsel never made such
a proffer, that was the last the Court said on the matter.

At the same time, we acknowledge some ambiguity. While the Court did indicate that it
could be convinced that the testimony was admissible for its “effect on the listener,” it also stated
in the same breath that “I’m not going to allow [Deen’s statements] in the Government’s case.”
Thus, the Court seems to have reached a definitive ruling that the testimony would not appear in
the Government’s case, at least.
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We have no doubt that Deen’s out-of-court statements would not be hearsay
if offered merely to demonstrate their “effect on the listener.” See Fed. R. Evid.
801(c) (defining “hearsay” as an out-of-court statement offered “to prove the truth
of the matter asserted in the statement™); United States v. Hawkins, 905 F.2d 1489,
1494 (11th Cir. 1990) (“A statement is not subject to the hearsay rule . . . unless it

299

is offered ‘to prove the truth of the matter asserted.’””). Thus, assuming the District

Court excluded the statements on hearsay grounds, it abused its discretion. See
United States v. Frazier, 387 F.3d 1244, 1259 (11th Cir. 2004) (“[ W]hen
employing an abuse-of-discretion standard, we must affirm unless we find that the
district court has made a clear error of judgment, or has applied the wrong legal

standard.”).

Nonetheless, we can “affirm a district court’s evidentiary ruling if it was
correct on any ground.” United States v. Farley, 607 F.3d 1294, 1333 n.25 (11th
Cir. 2010) (citing United States v. Cardenas, 895 F.2d 1338, 1345 (11th Cir.

1990)). We identify two grounds on which to affirm.

First, Deen’s confession was inadmissible because what it tended to show—
the “affirmative defense” that Cabrera’s conduct in responding to the confession
fell below the reasonable officer standard of performance—was not relevant.
Whether Cabrera’s performance satisfied that standard was not an issue the Court

would instruct the jury to resolve in deciding whether Elysee was guilty of
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violating 18 U.S.C. § 922(g)(1). And we find nothing in our precedent that would
have deemed it an issue. As we demonstrate below, the cases defense counsel
presented to the District Court and the additional cases Elysee’s brief cites are

patently inapposite.

Second, assuming that Cabrera’s performance measured against the
reasonable officer standard was an issue in the case, a straightforward application
of Federal Rule of Evidence 403 would bar its introduction. The probative value
of what Deen said would have been substantially outweighed by the danger of
unfair prejudice, confusing the issues, misleading the jury, undue delay, or wasting
time. We consider these two grounds in order.

l.

Elysee assumes the validity of an affirmative defense based on the purported
failure of the Task Force to conduct its investigation consistent with the reasonable
officer standard. If such a defense were valid, then Deen’s confession would be
relevant to show that Cabrera did not respond to it as a reasonable officer would
have. See Fed. R. Evid. 401. Elysee cites a handful of cases in support of his

position, but we find that none provide any support for such a defense.
Elysee cited four of our decisions in the District Court. Collectively, these

cases stand for the proposition that the government in a criminal case may in some
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circumstances introduce out-of-court statements through investigative officers
either (1) to explain the course of a complex investigation or (2) to rehabilitate
officers after the defense has impugned their motives or behavior in the
investigation. Importantly, the statements may not be introduced for the truth of
the matter asserted and should not be admitted if their probative value is

substantially outweighed by a danger of unfair prejudice.

In United States v. Baker, we noted in dicta that “[s]tatements by out of
court witnesses to law enforcement officials may be admitted as non-hearsay if
they are relevant to explain the course of the officials’ subsequent investigative
actions, and the probative value of the evidence’s non-hearsay purpose is not
substantially outweighed by the danger of unfair prejudice caused by the
impermissible hearsay use of the statement.” 432 F.3d at 1208 n.17. However, we
rejected this theory as a vehicle to admit an anonymous tip implicating defendants
in a triple homicide because the investigation “was not a complex endeavor.” Id.
at 1208. The tip did not “shed any [] light on why” the investigation was
conducted in the manner that it was. Id. Instead, the tip’s only relevance was to

establish that defendants committed the homicides. Id. at 1208—09.

In United States v. Ransfer, we reiterated the principle observed in Baker
that the government may sometimes admit out-of-court statements to explain the

course of a police investigation. 749 F.3d 914, 925 (11th Cir. 2014). This time,
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unlike in Baker, we found that the investigation was sufficiently complex:
“Sergeant Villaverde supervised a months-long endeavor to identify and locate
multiple perpetrators who engaged in a series of armed robberies and car thefts.”
Id. at 927. However, we found it unnecessary to decide whether the District Court
properly admitted out-of-court statements to show why, among other things, the
police believed the series of robberies had common perpetrators, because other

evidence in the record provided the same content as the challenged statements. /d.

The two other cases Elysee cited at the District Court stand for the related
but distinct proposition that the government may sometimes introduce out-of-court
statements to rehabilitate officers after the defense has impugned their motives or

behavior in an investigation.

In United States v. Hawkins, we upheld the District Court’s decision to
allow—over defendants’ hearsay objection—a postal inspector to testify about the
number of complaints the postal service received about defendants’ coupon-
clipping business. 905 F.2d 1489, 1495-96 (11th Cir. 1990). We explained that
the testimony “was properly admissible to explain why the investigation was
launched, and to rebut the defense’s claims that the Postal Service had no basis for
investigating [defendants’ business], but rather harassed [defendants] out of
business and caused most of the complaints itself by shutting off [the business’s]

mail.” Id. at 1495.
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Our holding in United States v. Jiminez was similar. 564 F.3d 1280 (11th
Cir. 2009). There, we said the District Court properly allowed a detective to
relate—in the prosecution’s redirect—an out-of-court statement implicating
defendant in a marijuana grow operation because it explained why the detective
interviewed defendant a second time. Id. at 1287. “This became relevant precisely
because the [defense’s] cross-examination of [the detective] had suggested that

there was something improper about the repeated interviews of the defendant.” /d.

Elysee has failed to convince us that these cases support his contention that
Deen’s confession was admissible to show that Cabrera and the other Task Force
officers failed to act as reasonably diligent officers. As we observed at the outset,
this theory of relevance depends on the existence of an affirmative defense based
on the failure of the police to conduct a reasonably thorough investigation.
Nothing in the foregoing cases even hints at such a defense. Furthermore, each of
the above cases features the prosecution rather than the defense as the offeror.
Elysee has not explained why we should extract from these cases the distinct and
novel principle of law that the defendant in a criminal case may use out-of-court
statements to mount an attack on the quality of the investigation that led to his

indictment.
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Elysee also cites three additional cases in his brief advancing the theory that
Deen’s confession was admissible to show Cabrera’s “state of mind.”® As an
initial matter, Elysee did not present this theory to the District Court and may not
advance it for the first time on appeal. See Finnegan v. Comm’r of Internal
Revenue, 926 F.3d 1261, 1271 (11th Cir. 2019) (“The general rule is that we will
not consider an issue raised for the first time on appeal.”). Instead, Elysee
presented the theory that Cabrera’s conduct in response to Deen’s confession, not
his state of mind, was deficient. In any case, Elysee’s new “state of mind” theory
and the cases he cites in support of it are inapplicable. The basic takeaway from
these cases is that out-of-court statements may be admitted to show a party’s state
of mind if it is an issue in the case. They provide no support for the assumption
implicit in Elysee’s argument—that Cabrera’s state of mind was an issue in this

casc.

In United States v. Rubin, the government charged Rubin with
“embezzlement in his position as a labor organizer by taking unauthorized salary

increases, with knowledge that the increases were unauthorized, in violation of 29

% Elysee’s brief cites a fourth case for the same proposition, United States v. Rivera, 780
F.3d 1084 (11th Cir. 2015). However, we read Rivera to hold that certain recorded statements
were admissible because they were not offered for the truth, but rather to “provide[] a context to
assess Defendant’s response,” which would have otherwise been incomprehensible. /d. at 1092.
As aresult, Rivera is not a “state of mind” case, and thus we do not discuss it here.
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U.S.C. § 501(c).” 591 F.2d 278, 282 (5th Cir. 1979).°” Rubin’s defense was that
he did not know the salary increases were unauthorized, and he attempted to
introduce out-of-court statements made to him by other union presidents to the
effect that the union constitutions that governed salary increases were “flexible,
living documents that could be interpreted to fit the needs of a particular local.” Id.
at 283. The District Court excluded the statements on hearsay grounds, and we
reversed because the statements were “not offer[ed] . . . to prove the truth of the
matter asserted, but instead to prove that he had heard them and to establish their
effect on his state of mind.” Id. The statements, we said, “would have

significantly helped establish Rubin’s defense.” Id.

Likewise, in United States v. Cancelliere, the defendant, Cancelliere, was
charged with bank fraud, making false statements to a financial institution, and
money laundering. 69 F.3d 1116, 1122-23 (11th Cir. 1995). Over his hearsay

objection, the District Court admitted letters from his father indicating that his trust
fund was depleted and that he would not help him financially. We held that

the letters were not inadmissible hearsay. The government was required to
prove two things. It had to prove (1) that Cancelliere made false statements
to the banks (e.g., that he was beneficiary of a trust fund; that he could count
on financial help from his father, etc.); and (2) that Cancelliere knew that the
statements were, in fact, false.

7 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), this
court adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to
October 1, 1981.
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Id. Again, the defendant’s state of mind—whether he knew his statements were
false—was a material issue in the case because it was part of the government’s
burden of proof.

Finally, in United States v. Schlei, the government charged Schlei with
securities fraud—specifically, with knowingly attempting to sell counterfeit bond
certificates. 122 F.3d 944, 951-52 (11th Cir. 1997). In defense, Schlei argued that
he believed the bond certificates were genuine. Id. at 952. To prove knowledge,
the government introduced statements from the deposition testimony of a woman
who had been convicted of counterfeiting and distributing the very bond
certificates that Schlei was charged with selling. Id. at 958. Schlei was present at
the woman’s deposition and heard her admit that the bond certificates were forged.
Id. at 981. The District Court admitted the woman’s statements over Schlei’s
hearsay objection, and we affirmed on the ground that the statements were “offered
to demonstrate Schlei’s state of mind regarding whether he believed the financial

instruments were valid.” /Id.

In sum, the cases Elysee cites to support his theory that Deen’s confession
was admissible to show Cabrera’s “state of mind” are inapposite. The glaring
difference between those cases and Elysee’s is that Elysee does not argue that
Deen’s confession somehow shows that he did not possess a particular state-of-
mind that the government was required to prove. Instead, he argues the confession
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bears on Cabrera’s state-of-mind. The cases he cites lend no support to the notion

that Cabrera’s state-of-mind was an issue in the case.

Because nothing in our caselaw indicates the existence of an affirmative
defense based on the failure of police to conduct an investigation as reasonably
diligent officers, we conclude that no such defense exists. Elysee’s theory of
relevance for Deen’s confession hinges on such a defense, and his theory therefore

collapses. Deen’s confession was inadmissible because it was irrelevant.

In this subpart, we flip the script. Rather than rejecting Elysee’s affirmative
defense outright, we begin by (charitably) assuming that whether Cabrera’s
conduct in responding to Deen’s confession satisfied the reasonable officer
standard was an issue in this case. Implicit in Elysee’s brief is the notion that
defense counsel would have accepted the District Court’s offer to hear their proffer
of Cabrera’s testimony had the Court been willing to allow Cabrera to recite what
Deen told him at the police station. But even if we accept defense counsel’s view
of the case, we conclude that the proffer of Deen’s confession would be

inadmissible under Federal Rule of Evidence 403.

Rule 403 provides that “[t]he court may exclude relevant evidence if its

probative value is substantially outweighed by a danger of one or more of the
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following: unfair prejudice, confusing the issues, misleading the jury, undue delay,
wasting time, or needlessly presenting cumulative evidence.” We believe the
probative value of Deen’s confession—even assuming the existence of Elysee’s
novel affirmative defense—was substantially outweighed by the danger of unfair
prejudice, confusing the issues, misleading the jury, undue delay, and wasting

time.

When out-of-court statements are offered for a non-hearsay purpose, the
primary risk is that the the jury will take the statements not for the permissible use,
but for the truth of the matter asserted. Whenever a district court admits a
statement for one purpose but not another, it must, “on timely request, [] restrict
the evidence to its proper scope and instruct the jury accordingly.” Fed. R. Evid.

105.

However, a limiting instruction may not always sufficiently reduce the risk
that the jury will misuse the statements. See Bruton v. United States, 391 U.S. 123,
135, 88 S. Ct. 1620, 1627 (1968) (“[T]here are some contexts in which the risk that
the jury will not, or cannot, follow instructions is so great, and the consequences of
failure so vital to the defendant, that the practical and human limitations of the jury
system cannot be ignored.”); United States v. Mateos, 623 F.3d 1350, 1365 (11th
Cir. 2010) (“[A] limiting instruction may be sufficient to cure the risk of undue

prejudice in limited circumstances.”) (emphasis added)). Sometimes, “the danger
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of the jury’s being unable to avoid using the hearsay declaration for its truth [is] so
great that we would consider the jury unable to follow instruction from the judge
not to consider the evidence for its truth.” United States v. Peaden, 727 F.2d 1493,
1500 (11th Cir. 1984). In determining whether a limiting instruction would
sufficiently ameliorate this danger, we consider, among other things, “the
consequences of the jury’s failure to follow the instruction,” id. at 1501, and the
extent to which the jury could easily understand and apply the instruction, see
Mateos, 623 F.3d at 1365 (noting that the instruction “is a simple one that the jury
could easily understand and take to heart”); Wright & Miller, Federal Practice and
Procedure § 6718 (2020 ed.) (“To the degree the jury will be unable to follow the

instruction, that inability is a factor supporting exclusion of the statement.”).

The danger of unfair prejudice is greatest when the statements, if taken for
the truth of the matter asserted, bear directly on the guilt or innocence of the
defendant. See United States v. Gomez, 529 F.2d 412, 41617 (5th Cir. 1976)
(probative value of statements that “point[] directly to the suspects involved”
should not be admitted because “the need for the evidence does not outweigh the
possible improper prejudice”); United States v. Rodriguez, 524 F.2d 485, 487 (5th
Cir. 1975) (“No instruction, regardless of its specificity or timeliness, could have
precluded the jury from considering the informant’s statements as some evidence
that the defendant was in fact the owner of the seized marijuana.”); United States v.
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Hernandez, 441 F.2d 157, 164 (5th Cir. 1971) (distinguishing between statements
that merely provide “background evidence” to explain officers’ actions and

statements that “point[] directly to the suspects involved”).

Here, the danger of unfair prejudice carried by Deen’s confession was
enormous. The consequence of even one jury member taking Deen’s confession
for the truth asserted rather than for its effect on the listener would be Elysee’s
acquittal. Thus, Deen’s confession belongs to the category of statements that
presents the greatest danger of unfair prejudice—those statements that go directly
to the issue of guilt and innocence. See Hernandez, 441 F.2d at 164. Furthermore,
any limiting instruction the Court would give would likely be difficult to
understand and apply. The reasoning the jury would have to follow to use the
evidence for its instructed purpose would be attenuated, especially compared to the
obviousness of the impermissible use. Cf. Mateos, 623 F.3d at 1365 (limiting
instruction was sufficient because evidence “posed little threat of undue prejudice”
and “[t]he concept expressed in the limiting instruction, that people should not be
adjudged guilty based on their past or present relationships, is a simple one that the

jury could easily understand and take to heart™).

In addition to the risk of unfair prejudice, Deen’s confession would almost
certainly precipitate a trial within a trial on the adequacy of the Task Force

investigation. In order to use Deen’s confession to “undermine the credibility of
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the officers, their investigation, and their ultimate conclusion that he was the
culprit,” defense counsel would—in our view—need to do more than simply elicit
Deen’s confession from Cabrera. The District Court would need to conduct a
lengthy trial within a trial to assess the Task Force’s performance in the
investigation, during which defense counsel would attack the conduct and
credibility of Cabrera and others. Here’s how the subsidiary trial would likely play

out.

During the defense’s case in chief, defense counsel would request that
Cabrera be declared a hostile witness, and the District Court would oblige.
Defense counsel would then pepper Cabrera with leading questions about the
investigation, see Fed. R. Evid. 611(c),°® and Cabrera in response would repeat
what Deen told him at the station, concede that he did not investigate whether
Deen’s confession was truthful, but deny that his failure to conduct any further

investigation into the confession was inappropriate or unreasonable.

68 Rule 611(c) provides:

Leading questions should not be used on direct examination except as
necessary to develop the witness’s testimony. Ordinarily, the court should
allow leading questions:

(1) on cross-examination; and

(2) when a party calls a hostile witness, an adverse party, or a
witness identified with an adverse party.
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Then, with Cabrera’s credibility and conduct in question, the prosecutor
would spend cross-examination rehabilitating Cabrera’s investigative
performance.® The prosecutor would ask what Cabrera did do in response to
Deen’s confession, and Cabrera would (presumably) respond that he recognized
the information Deen provided as exculpatory Brady’ material, conveyed the
information to the special agent in charge of the Task Force, and then followed her

instructions on how to proceed.

To corroborate Cabrera’s testimony regarding the disclosure of the Brady
material, the prosecutor would likely call the special agent in charge as a rebuttal
witness, and she would detail what transpired after she learned of Deen’s
confession. We assume that this would include testimony regarding any
investigations conducted into Deen’s criminal history, as well as a description of
how the Task Force assessed the credibility of Deen’s statement. On cross-
examination, defense counsel would—if possible—impugn the credibility of the

special agent, and the prosecutor on redirect would introduce the results of the

% To the extent the prosecution’s rehabilitation efforts would involve out-of-court
statements, they would be admissible under United States v. Hawkins, 905 F.2d 1489 (11th Cir.
1990), and United States v. Jiminez, 564 F.3d 1280 (11th Cir. 2009), discussed supra in part
II.B.1.

0 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1984 (1963).
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background investigation into Deen and explain why it cast doubt on Deen’s

credibility.

But, as Brady material, the Deen confession also implicates the actions of
the prosecutor. So, to convince the jury that the Government’s case and the Task
Force’s investigation were conducted by the book, it is entirely possible that the
prosecutor would seek to withdraw as counsel to testify (1) why he continued to
prosecute Elysee, and not Deen, and (2) about the investigative work he did in
preparation for cross-examination of Deen as a defense witness. There is no
dispute in the record regarding the disclosure of the Brady material, so we assume
that the prosecutor’s testimony would also include discussion of when and how the

Government disclosed Deen’s confession to defense counsel.

To further drag out this subsidiary trial, it is entirely possible that one or
both of the parties would seek to introduce expert witness testimony regarding, for
example, proper police practices or the reliability of police identifications. See
Fed. R. Evid. 702. Not only would this process require adversarial Daubert’!

briefing, but if the experts were ultimately admitted, their addition would force the

jury to sit through hours of highly technical testimony on the proper protocols for

" Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786 (1993).
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running down leads, the reliability of eyewitness identification, and the procedures

for verifying the veracity of confessions.

Plainly, a subsidiary trial to assess the Task Force’s performance in response
to Deen’s confession would substantially—and unnecessarily—Ilengthen Elysee’s
trial by focusing the jury on the conduct of the Task Force, not Elysee’s guilt or
innocence. Or, put in the language of Rule 403, introduction of the Deen

99 ¢¢

confession would present a substantial danger of “undue delay,” “confusing the
issues,” and “wasting time.” See Eghnayem v. Bos. Sci. Corp., 873 F.3d 1304,
1318 (11th Cir. 2017) (district court did not abuse discretion by excluding evidence
that “might have provoked the parties to engage in a time-consuming mini-trial”
where the “concerns of prejudice and confusion substantially outweighed the
probative value of the evidence”); Moe v. Avions Marcel Dassault-Breguet
Aviation, 727 F.2d 917, 935 (10th Cir. 1984) (district court “correctly observed
that certain tenders of evidence . . . would constitute a mini-trial within a trial,
resulting in undue delay, waste of time, and needless presentation of cumulative
evidence”); White v. United States, 148 F.3d 787, 792 (7th Cir. 1998) (“We cannot
say that the court was incorrect in viewing the probative value of this evidence as

outweighed by the waste of time it would have caused. The issue . .. had the clear

potential to develop into a trial within a trial.”).
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So, even if defense counsel were correct that Cabrera’s performance in
response to Deen’s confession was properly an issue in this case, the confession
would nevertheless be inadmissible under Rule 403. Put simply, the confession’s
probative value would be substantially outweighed by the danger (1) that the jury
would use it impermissibly (resulting in Elysee’s acquittal) and (2) that it would

result in a lengthy subsidiary trial.

We therefore affirm the District Court’s decision to preclude defense
counsel from questioning Cabrera about Deen’s confession for its “effect on the

listener.”

1.

We turn now to Elysee’s argument that his indictment was insufficient to
charge a 18 U.S.C. § 922(g) offense under the Supreme Court’s decision in
Rehaif'v. United States, 139 S. Ct. 2191 (2019).

A.

Under 18 U.S.C. § 922(g)(1), it 1s “unlawful for any person . . . who has
been convicted in any court of, a crime punishable by imprisonment for a term
exceeding one year [i.e., a felony] . .. to ... possess in or affecting commerce, any
firearm or ammunition.” Until recently, § 922(g) made possession of a firearm or
ammunition unlawful when four elements were satisfied: (1) a status element, such

as being a convicted felon; (2) a possession element; (3) a jurisdictional element,
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i.e., the interstate commerce element; and (4) a firearm element. See Rehaif, 139
S. Ct. at 2195-96.

Prior to Rehaif, everyone agreed that the “possession” element of § 922(g)
required knowledge—the defendant must have possessed the firearm “knowingly.”
Id. at 2196. This knowledge requirement comes from 18 U.S.C. § 924(a)(2),
which provides that “[w]hoever knowingly violates subsection . .. (g) ... of
section 9227 shall be fined or imprisoned, or both. /d. (emphasis added).

Then, in June of 2019, the Supreme Court decided Rehaif and held that
“knowingly” applies not only to the possession element, but also to the status
element. /d. at 2200. In other words, to be convicted of violating § 922(g), a
defendant must have known of his prohibited status—such as being a felon—at the
time he possessed the firearm or ammunition at issue. /d.

Therefore, Elysee correctly asserts that his indictment and conviction are
subject to attack under Rehaif because it did not charge—and therefore the
Government did not prove (or even argue) at trial—that he knew of his status as a
felon when he possessed the firearm at issue.

B.
1.
Although we agree that Elysee’s indictment was insufficient under Rehaif,

we disagree with two other arguments he advances. First, he argues that his
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indictment was jurisdictionally defective because it did not allege that he violated
both § 922(g)(1) and 18 U.S.C. § 924(a)(2)—it only alleged that he violated
§ 922(g)(1). Second, for that same reason, he argues that we should not follow
United States v. Reed, 941 F.3d 1018 (11th Cir. 2019), which held that we review
these post-Rehaif claims only for plain error. See id. at 1020-21. While Elysee’s
appeal was pending, we rejected both of those arguments in United States v.
Moore, 954 F.3d 1322 (11th Cir. 2020). See id. at 1337 (rejecting the argument
that the court lacked jurisdiction because the indictment failed to track or cite
§ 924(a)(2) and applying plain error review). Therefore, following Moore and
Reed, we review Elysee’s challenge to his indictment for plain error. And, as in
Reed, we find that Elysee’s challenge fails on plain error review because he has not
shown a reasonable likelihood that, but-for the error in his indictment, he would
not have been found guilty at trial.
2.

On plain error review, the appellant must prove (1) that a plain error

occurred and (2) that the plain error affected his substantial rights. Reed, 941 F.3d

(114

at 1021. A plain error affects an appellant’s substantial rights if he can “‘show a
reasonable probability that, but for the error,” the outcome of the proceeding would

have been different.” Molina-Martinez v. United States, 136 S. Ct. 1338, 1343
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(2016) (quoting United States v. Dominguez Benitez, 542 U.S. 74,76, 124 S. Ct.
2333, 2336 (2004)).

The error in Elysee’s indictment clearly satisfies the first prong of the plain
error test because the indictment did not charge—and therefore the Government
was not required to prove at trial—that Elysee knew of his status as a felon when
he possessed the firearm at issue. See Reed, 941 F.3d at 1021.

Turning to the second prong of the plain error test, we must decide whether
Elysee has shown a reasonable probability that, but-for the error in his indictment,
the outcome of his trial would have been different. In conducting our review, we
examine the whole record, including proceedings that occurred before and after the
claimed errors. See Reed, 941 F.3d at 1021.

In Reed, we faced a similar indictment error. We found that the defendant
failed to show a reasonable probability of a different outcome at trial but-for the
error in the indictment because he (1) stipulated that he had previously been
convicted of a felony offense, (2) stipulated that he was not permitted to have a
firearm or ammunition, (3) had been convicted of eight felonies and admitted at
sentencing that he had served a minimum of 18 years in prison before his arrest for
possessing the firearm, and (4) on cross-examination, admitted to knowing that he

was not supposed to have the firearm at issue. Reed, 941 F.3d at 1021-22.
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Here, like the defendant in Reed, Elysee stipulated to the fact that he had
previously been convicted of a felony, and that he was not permitted to possess a
firearm. Of course, under Rehaif, the Government must prove more than the mere
fact of a felony conviction in order to establish that a defendant violated
§ 922(g)(1)—there must be additional evidence that proves that Elysee knew he
was a felon as a result of that conviction. Otherwise, the post-Rehaif knowledge
requirement would be indistinguishable from the pre-Rehaif mere-conviction
requirement, and therefore Rehaif would have been meaningless.

Here, the additional evidence of Elysee’s knowledge comes from his own
statements, which imply that he knew he was a felon at the time he possessed the
firearm. At trial, the Government introduced Segment 16:08 — 19:00 of the jail call
in which Elysee and another person joked about how, prior to Elysee’s arrest for
illegally possessing the firearm in this case, he had bragged about never being
caught by the police with a “hammer,” which a Government witness testified is
slang for a firearm. The only logical inference from this evidence is that Elysee
knew that he was not supposed to have a firearm. Otherwise, he would have no
reason to brag about never being “caught” by the police with one. And, just like in
Reed, the jury easily could have inferred that he knew he was not supposed to have

a firearm because he was a convicted felon.
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Accordingly, based on Elysee’s stipulation that he was a convicted felon and
the jail call in which he bragged about never having been caught by the police with
a firearm, there was ample evidence that Elysee knew he was a felon when he
possessed the firearm at issue in this case. Therefore, Elysee has not shown a
reasonable probability that, but-for the error in his indictment, the jury would not
have found him guilty of violating § 922(g)(1), and his claim fails on plain error
review.

IV.

Elysee next argues that the District Court abused its discretion in admitting
into evidence one of his prior armed robbery convictions under Federal Rule of
Evidence 404(b). Specifically, he argues that the District Court should have
redacted all references to “armed robbery” or “deadly weapon” in the conviction,
leaving only the information that it was a “firearm conviction.” Appellant’s Br. at
41. We disagree.

Evidence of a prior conviction is admissible under Rule 404(b) if it satisfies
a three-part test: “1) [T]he evidence must be relevant to an issue other than the
defendant’s character; 2) sufficient evidence must be presented to allow a jury to
find that the defendant committed the extrinsic act; and, 3) the probative value of

the evidence must not be substantially outweighed by its undue prejudice.” United

States v. Sterling, 738 F.3d 228, 238 (11th Cir. 2013). Elysee’s challenge on
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appeal relates only to the third part of this test, i.e., whether the undue prejudice of
the evidence substantially outweighed its probative value. We review a district
court’s Rule 404(b) evidentiary rulings for “a clear abuse of discretion.” United
States v. McNair, 605 F.3d 1152, 1203 n.69 (11th Cir. 2010) (quoting United
States v. US Infrastructure, Inc., 576 F.3d 1195, 1208 (11th Cir. 2009)).

According to Elysee, the redacted version of the armed robbery conviction
would have been just as probative as the unredacted version for its relevant
purposes, but it would have been less prejudicial. Therefore, he argues, the District
Court abused its discretion by not redacting the conviction. We are unpersuaded
for two reasons.

First, the redacted version of Elysee’s prior conviction was not equally as
probative for its relevant purpose as the unredacted version of the conviction.
Second, even assuming the two versions were equally probative, Elysee has not
shown that the District Court clearly abused its discretion by admitting the
unredacted conviction. We address these two points in turn.

A.

First, as a factual matter, we disagree that the redacted version of Elysee’s

armed robbery conviction is equally as probative for its relevant purpose as the

unredacted version of the conviction.
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The Government’s theory was that Elysee was the passenger of the Optima
and pointed a firearm at the occupants of another vehicle before ultimately fleeing
from the police and discarding the firearm. The Government offered Elysee’s prior
conviction for armed robbery to show that he was familiar with how to carry a
firearm and to negate any defense that he mistakenly believed the firearm was
fake. The conviction also suggested that he knew how to illegally acquire a
firearm because, at the time he committed the prior robbery, he was not permitted
by law to purchase a firearm. The conviction, therefore, also supported the
inference that he knew how to acquire a firearm through illegal means.

Admitting that Elysee had a previous “firearm conviction” would not have
provided as much information about his familiarity with firearms as admitting his
conviction for carrying a firearm in an armed robbery—it would not have, for
example, demonstrated his familiarity with how a firearm feels when it is held and
carried. Moreover, it would have suggested nothing regarding Elysee’s knowledge
of how to obtain a firearm illegally. Therefore, we reject Elysee’s argument that
the two versions of the conviction were equally probative.

B.
Second, even if Elysee is correct that the redacted version of his conviction

is equally as probative for its relevant purpose as the unredacted version of his
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conviction, he has not shown that the District Court clearly abused its discretion by
admitting the unredacted version of the conviction.

Elysee’s approach—that we should compare the redacted and unredacted
versions and decide whether it was an abuse of discretion not to redact the
conviction—is not how we review Rule 404(b) rulings. Rather, our only concern
is whether the prejudicial effect of the Rule 404(b) conviction, as it was allowed by
the District Court (i.e., unredacted), substantially outweighed the conviction’s
probative value. See Sterling, 738 F.3d at 238. And, here, the answer is no.

We note that Elysee’s claim on appeal faces two tough obstacles. First, he
must show that the prejudicial effect of the evidence substantially outweighed its
probative value. Second, he must show that the District Court clearly abused its
discretion when it decided that the prejudicial effect of the evidence did not
substantially outweigh its probative value. Elysee has not made these showings.

The Government offered the conviction to prove Elysee’s familiarity with
firearms and his knowledge of how to acquire them illegally. The Government
offered only one of Elysee’s multiple prior armed robbery convictions to do so.
The Government had legitimate reasons for establishing these points because it
was required to prove that Elysee, as a convicted felon, knowingly possessed the

firearm at issue.
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On the prejudice side of the equation, the evidence was prejudicial because
the jury might have convicted Elysee on the § 922(g) charge based on the belief
that Elysee was generally dangerous to society. But this generic possibility of
prejudice exists whenever Rule 404(b) evidence about a prior conviction is
introduced, and the Court issued a limiting instruction to help alleviate some of this
potential prejudice. See United States v. Diaz-Lizaraza, 981 F.2d 1216, 1225 (11th
Cir. 1993). Therefore, although Elysee’s prior conviction for armed robbery
carried some danger of prejudicing the jury against him, he has not met the tough
standard of showing that the prejudicial effect of the evidence substantially
outweighed its probative value. And even if he had made such a showing, he has
not shown that the District Court clearly abused its discretion by deciding the issue
against him. In other words, while the Court’s evidentiary ruling might not have
been indisputably correct, Elysee has fallen well short of establishing that the
Court clearly abused its discretion by admitting the unredacted conviction.

V.

We briefly dispose of Elysee’s final argument, that his Florida armed
robbery convictions were not “violent felonies™ for the purposes of the Armed
Career Criminal Act (“ACCA”). Since Elysee filed his appeal, the Supreme Court
has squarely rejected his position. See Stokeling v. United States, 139 S. Ct. 544,

555 (2019) (“Robbery under Florida law . . . qualifies as a ‘violent felony’ under
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ACCA’s elements clause.”). Therefore, Elysee’s sentence is not subject to attack
on this ground.
VL
For the reasons set forth above, Elysee’s conviction is

AFFIRMED.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-14214-DD

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
versus
DAVE ELYSEE,

Defendant - Appellant.

Appeal from the United States District Court
for the Southern District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

Before NEWSOM, TJOFLAT, and GINSBURG,* Circuit Judges.
PER CURIAM:
The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court

having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for

Rehearing En Banc is also treated as a Petition for Rehearing before the panel and is DENIED.
(FRAP 35, IOP2)

* The Honorable Douglas H. Ginsburg, Circuit Judge for the United States Court of Appeals for
the District of Columbia, sitting by designation.
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EN BANC STATEMENT OF COUNSEL

In support of this petition, and pursuant to 11th Cir. 35-5,
undersigned counsel expresses a belief, based on a reasoned and studied
professional judgment, that this direct criminal appeal involves the
following evidentiary questions of exceptional importance:

1.  Where evidence supports a criminal defendant’s theory of
defense—but does not support an “affirmative defense” to the crime—is
that evidence irrelevant as a matter of law?

2.  Where the theory of defense is that another person committed
the crime, is evidence that the police failed to investigate another person
who confessed to the crime irrelevant as a matter of law?

3.  Where a third party’s confession to the crime is offered for a
non-hearsay purpose, is it per se inadmissible under Rule 403?

I also express a belief, based on a reasoned and studied professional
judgment, that the panel decision is contrary to Kyles v. Whitley, 514 U.S.
419 (1995), Tennessee v. Street, 471 U.S. 409 (1985), and wvarious
evidentiary precedents of this Court articulating general standards for

relevance, theories of defense, limiting instructions, and Rule 403.

/s/ Andrew L. Adler
Counsel for Dave Elysee
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STATEMENT OF THE ISSUE MERITING EN BANC REVIEW
Whether Darius Deen’s confession, and Officer Raul Cabrera’s

failure to investigate Deen as a suspect, were admissible at Elysee’s trial.
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COURSE OF PROCEEDINGS & DISPOSITION OF THE CASE
Dave Elysee and his friend Darius Deen were riding in a car in
Homestead, Florida. An undercover officer observed the passenger of the
car get out and brandish a firearm. A high-speed police chase ensued,
the car crashed, and Elysee and Deen both fled on foot. Deen got away;
Elysee did not. The gun was later found underneath the front tire where
the passenger had bailed out of the car. The police arrested Elysee, and

he was federally charged with being a felon in possession of a firearm.
There was one problem: Elysee was innocent. The passenger alone
possessed the gun, and Elysee was the driver. But Deen was not about
to let his friend take the rap. So the following week, Deen walked into
the Homestead police station and voluntarily confessed that he (not
Elysee) was the passenger with the gun. Surely Deen was arrested on
the spot, right? Wrong. The lead investigator, ATF Officer Raul Cabrera,

jotted down Deen’s confession and then just let him go. How puzzling.
Innocent of the charge, Elysee naturally went to trial. His theory
of defense was simple: he never possessed the gun; he was the driver, not
the passenger. But because the real passenger had escaped, someone had

to take the fall. So the officers pinned the gun on Elysee because he was

2
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the only one they had caught. It did not matter to the police whether
Elysee in fact had the gun. He was there, and he was in custody. And so
the police made out him to be the armed passenger. It was a frame-up.

Without any DNA, fingerprints, or video evidence, the prosecution’s
case hinged on the testimony of the officers at the scene. However, using
their audio dispatch recordings, Elysee eviscerated the credibility of the
supervising officer, catching him in several major lies on the stand. The
jury was troubled. While deliberating, the jury asked whether it was
“joint possession” merely to be in a car with someone with a gun. Clearly
there were doubts about Elysee’s guilt. Nonetheless, after three-plus
hours—a lengthy deliberation for a day-and-a-half long gun trial—the
jury returned a guilty verdict. See Reply Br. 21-26 (citing record).

But there was a critical part of the story that the jury never heard:
Deen’s confession and Officer Cabrera’s apathetic response. At trial,
Elysee sought to admit Deen’s confession—not for its truth but rather for
its “effect on the listener.” (DE 60:3—4, 53, 66). He sought to show that
Cabrera failed to investigate another suspect who had confessed. Elysee
referred to that theory of admissibility in his opening. (DE 59:152-53).

And the district court and prosecutor both acknowledged that theory as
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it was repeatedly litigated. (DE 60:33—-35, 53, 58, 84). See Panel Op. 46
n.51 (acknowledging that this theory was made “abundantly clear”).
However, the district court excluded Deen’s confession as hearsay.
Although the government never disputed it, the panel only “assumed
arguendo” that there was a definitive adverse hearsay ruling. Panel
Op. 56. But the district court so ruled three separate times. (DE 60:4,
65, 84). The panel thought there was some ambiguity because the court,
at one point, offered to hear from Officer Cabrera outside the presence of
the jury. (Id. at 66—67). But the panel itself acknowledged that, in “the
same breath,” the court made a “definitive ruling that the testimony
would not appear in the Government’s case, at least.” Panel Op. 56 n.65.
Elysee could not admit Deen’s confession through Cabrera in his
defense case either. The panel overlooked the court’s third and final
ruling, where it definitively rejected Elysee’s effect-on-the-listener
theory. (DE 60:84). The court reasoned that, because Elysee was
attempting to show that the confession had no effect on Officer Cabrera,
the effect-on-the-listener theory was inapplicable. And because Elysee
sought to show that Cabrera took no action in response to the confession,

the effect-on-the-listener cases Elysee had cited were distinguishable.
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On appeal, nobody seriously defended the district court’s hearsay
ruling. Although the government initially sought to do in its brief, it
quickly folded at oral argument. Oral Arg. Audio 13:23-13:41. And the
panel ultimately had “no doubt that Deen’s out-of-court statements
would not be hearsay if merely offered to demonstrate their ‘effect on the

2’

listener.” Panel Op. 57. Again, that is exactly what Elysee sought to do.
The panel also acknowledged that the district court “abused its
discretion” if it excluded the confession as hearsay. Id. Again, that is
exactly what happened. And because the trial was already so close, the
panel did not (and could not) find this error harmless.

But instead of vacating the conviction and remanding for a new
(one- or two-day) trial, the panel hunted for alternative grounds to affirm.
In a 83-page, 71-footnote published opinion, it held that Officer Cabrera’s
response to Deen’s confession was legally irrelevant, and that it would
have been inadmissible under Rule 403. There is a reason why neither
the district court nor the prosecutor ever raised such concerns: they are
incorrect. Worse, the panel’s sweeping rationale will have disastrous

consequences for criminal trials in this Circuit, especially those involving

innocent defendants whose only avenue to freedom is a fair trial.
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ARGUMENT & CITATIONS TO AUTHORITY

THE PANEL OPINION WILL HAVE DISASTROUS
CONSEQUENCES FOR CRIMINAL TRIALS IN THIS CIRCUIT

The trial is a relic of a bygone era. Although enshrined in the
Constitution, only 2% of all federal criminal cases now go to trial.! That
paltry figure will drop to near-zero in this Circuit if the panel opinion is
allowed to stand. Under its reasoning, few defendants—including
innocent defendants—will rationally exercise their right to trial.

First, under the panel opinion, defense evidence will be “relevant”

”

only where it supports an “affirmative defense.” All other evidence—
including evidence supporting a theory of defense—will be inadmissible.
Second, and as a result, defendants will be unable to admit evidence
showing the inadequacy of an investigation. So innocent defendants will
be unable to show that the police framed them or just made a mistake.
Finally, the panel opinion will bar the admission of all third-party
confessions, even when offered for a non-hearsay purpose. That per se

Rule 403 holding conflicts with Supreme Court precedent. And it will

further impede the search for truth that trials are supposed to promote.

1 See U.S. Courts, Statistics & Reports, Table D-4—U.S. District Courts—
Criminal Statistical Tables for the Federal Judiciary (Dec. 31, 2020).
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A. The Panel Opinion Will Limit Admissible Defense Evidence
to Cases Where There is an “Affirmative Defense”

1. Evidence is “relevant,” and thus generally admissible, where
“it has any tendency to make a fact more or less probable than it would
be without the evidence,” and that “fact is of consequence in determining
the action.” Fed. R. Evid. 401, 402. “The Rule’s basic standard of
relevance thus is a liberal one.” Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 587 (1993); see United States v. Tinoco, 304 F.3d 1088,
1120 (11th Cir. 2002) (“The standard for what constitutes relevant
evidence is a low one”). “Rules 401 and 402 reflect the general policy of
the Federal Rules for liberal admission of evidence.” Allison v. McGahn
Med. Corp., 184 F.3d 1300, 1310 (11th Cir. 1999).

The panel turned that policy upside down. It held that Deen’s
confession, and Officer Cabrera’s lackluster response, were irrelevant as
a matter of law. Panel Op. 57-58, 65. But how can that be? Elysee’s
theory of defense was that the officers pinned the gun on him not because
he was in fact guilty but rather because he was the only one they caught.
Surely that defense would have been bolstered had the jury learned that

Officer Cabrera, the investigating officer, disregarded Deen’s confession
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to the crime. Cabrera’s failure to investigate Deen would have supported
the idea that the officers were locked into their false narrative and
already knew (but did not care) that Elysee was innocent. This evidence
was highly relevant: it alone could have created reasonable doubt.

2. The panel made a critical analytical error that led it astray.
It reasoned that Officer Cabrera’s response to the confession would be
relevant only if an inadequate police investigation was itself an
independent “affirmative defense” to the crime. And because no such
“affirmative defense” exists, the panel concluded that Officer Cabrera’s
response to Deen’s confession was legally irrelevant. See Panel Op. 19—
20, 57-58, 61, 65. That analysis is not only wrong but dangerous.

The panel cited no authority for the proposition that defense
evidence can be “relevant” only where it supports an “affirmative
defense” (e.g., insanity, self-defense, duress). See Panel Op. 19. No such
authority exists—anywhere. After all, evidence can be “relevant” where
it supports a theory of defense, even if that theory is not part of an
affirmative defense. This Court has repeatedly recognized that “[a]
defendant has the right to have the jury instructed on a theory of defense

. if there has been some evidence adduced at trial relevant to that
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defense.” United States v. LaFond, 783 F.3d 1216, 1224 (11th Cir. 2015)
(citation omitted). That rule presupposes that evidence relevant to a
theory of defense may in fact be admitted at trial.

The panel opinion will gut that rule. In this Circuit alone, defense
evidence will now be irrelevant unless it supports an “affirmative

2

defense.” And “affirmative defenses” in federal criminal cases are the
exception. Defendants routinely present a theory of defense without an
affirmative defense. In the mine-run of cases, then, the panel’s reasoning
will prevent defendants from admitting any evidence at all.

3.  This case illustrates the problem. Again, Elysee’s theory of
defense was that the police pinned the gun on him because he was the
only one caught. To support that theory, he sought to show that Officer
Cabrera failed to investigate Deen as the true culprit notwithstanding
the confession. That inadequate investigation would have made Elysee’s
innocence more probable and contributed to reasonable doubt.

The panel, however, did not assess the relevance of Officer’s
Cabrera’s response against Elysee’s theory of defense. Instead, it asked

only whether an inadequate police investigation was an affirmative

“defense, in itself, against the charge for which [Elysee] was standing

9
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trial.” Panel Op. 19; see id. at 57-58, 61, 65. But Elysee never argued
that such an “affirmative defense” exists. He never claimed (and does
not now claim) that he would have been entitled to a judgment of
acquittal if only he could prove that the investigation was inadequate.
No, he was simply arguing that the investigation’s inadequacy would
have bolstered his frame-up defense and helped show reasonable doubt.
Tellingly, neither the prosecutor nor the district court analyzed the
issue as the panel did. The panel faulted them for “simply assum/[ing]
that Cabrera’s conduct was relevant.” Panel Op. 54; see id. at 18 &
nn.25-26. But they did so because Officer Cabrera’s conduct was
relevant—and plainly so. The panel also observed that neither the
district court nor the government “believed that Cabrera’s allegedly
deficient performance under the reasonable officer standard constitute[d]
a defense in itself.” Panel Op. 26 n.40. But, again, Elysee never argued
that it was. And the existence of such an “affirmative defense” had no
bearing on the relevance of Officer’s Cabrera’s response to Deen’s
confession. That evidence was relevant to Elysee’s theory of defense.

And because that relevance was clear to all, it went entirely uncontested.

10
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B. The Panel Opinion Will Prevent Innocent Defendants from
Showing that the Investigation Was Inadequate

The effect of the panel’s ruling will be felt most in the cases where
it should apply the least: those where the defendant is actually innocent.

The panel opinion made clear that an inadequate investigation is
not an “affirmative defense.” Panel Op. 26 n.40, 58-65.2 And, as a result,
the panel rejected the notion that a criminal defendant has “a right to
have the jury consider the adequacy of the law enforcement investigation
that led to his indictment.” Panel Op. 19 n.28. The upshot is that
defendants will be prohibited from admitting evidence showing that the
investigation was flawed or even corrupt.

That prohibition conflicts with Kyles v. Whitley, 514 U.S. 419
(1995). There, the Supreme Court repeatedly recognized that, using a
“common trial tactic,” the defense could properly challenge the
“thoroughness and even good faith of the investigation,” which had

“faill[ed] even to consider [an informant’s] possible guilt and . . .

2 To reach that straw-man conclusion, the panel distinguished several
cases that Elysee had cited for a different proposition—namely, that out-
of-court statements made to officers may be admitted as non-hearsay if
they are offered to explain the course of the officer’s investigative actions.
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tolerat[ed] (if not countenanc|ed]) serious possibilities that incriminating
evidence had been planted.” Id. at 44546 (citation omitted).?

Many other courts have also recognized “the legitimacy and
importance of a defense of failure to investigate properly.” United States
v. Bahamonde, 445 F.3d 1225, 1231-32 (9th Cir. 2006) (citing United
States v. Sager, 227 F.3d 1138, 1145 (9th Cir. 2000)). Because it can
create reasonable doubt, courts have recognized that defendants are
generally entitled to show a failure to investigate known suspects or
leads. See, e.g., State v. Gomes, __ A.3d __, 2021 WL 262029, at *11-13
(Conn. 2021); Commonwealth v. Moore, 109 N.E.3d 484, 496-98 (Mass.

2018) (citing, inter alia, Commonwealth v. Phinney, 843 N.E.2d 1024,

3 See Kyles, 514 U.S. at 442 n.13 (noting that there was considerable
“evidence on which the defense could have attacked the investigation as
shoddy”); id. at 446 n.15 (noting that the jury could have “count|[ed] the
sloppiness of the investigation against the probative force of the State’s
evidence” given the “possibility of fraud”); id. at 447 (“By demonstrating
the detectives’ knowledge of [the informant’s] affirmatively self-
incriminating statements, the defense could have laid the foundation for
a vigorous argument that the police had been guilty of negligence.”); id.
at 448 (reiterating the “potential for damage from using [the informant’s]
statement to undermine the ostensible integrity of the investigation”); id.
at 449 & n.19 (noting that the informant’s statements “could have been
used to cap an attack on the integrity of the investigation” and “the
process by which the police gathered evidence and assembled the case”).

12
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1033 (Mass. 2006) and Commonwealth v. Reynolds, 708 N.E.2d 658, 662
(Mass. 1999)); Alvarez v. Ercole, 763 F.3d 223, 225, 230-32 (2d Cir. 2014).

The ability to show an inadequate investigation is particularly vital
in a case like this one, where the defendant claims that he was framed
and someone else confessed to the crime. The defendant must be
permitted to probe the investigation. So too in cases where the defendant
claims that the police simply got the wrong guy. Showing that the police
acted improperly or carelessly is a powerful way to show reasonable
doubt. Yet the panel opinion will effectively (and perversely) prevent
innocent defendants from doing that. Because the inadequacy of the
investigation is not an “affirmative defense,” it will be irrelevant.

By shielding investigations from scrutiny at trial, the panel opinion
will invite much mischief. Even without such pernicious incentives, it is
already an unfortunate reality that the police sometimes frame people

for crimes they did not commit.* And the police sometimes simply make

4 See, e.g., Troy Closson, A Detective Was Accused of Lying. Now 90
Convictions May be Erased. N.Y. Times (Ap. 6, 2021); Dep’t of Justice,
Press Release, Former Honolulu Police Officers Sentenced for Framing
an Innocent Man With a Crime (Dec. 1, 2020); Jay Weaver & David
Ovalle, For Framing Innocent Black Men, A Florida Police Chief Gets
Three Years in Prison, Miami Herald (Nov. 27, 2018).
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mistakes, falling prey to confirmation bias or tunnel vision. Innocent
defendants have only one way to win back their freedom: a trial. But
under the panel opinion, trials in this Circuit (and this Circuit alone) will
bar defendants from exposing the inadequacy of the investigation leading
to their prosecution. That will deprive innocent defendants of a crucial
way to demonstrate reasonable doubt. The panel opinion cannot stand.

C. The Panel Opinion Will Categorically Bar the Non-Hearsay
Admission of Third-Party Confessions

There’s more. Although neither the prosecutor nor the district
court ever mentioned Rule 403, the panel also held that Deen’s confession
would have been inadmissible under that Rule. See Panel Op. 58, 65—73.
That holding is contrary to Supreme Court precedent. And its reasoning
will exclude all third-party confessions, impeding the search for truth.

It is well-settled that “Rule 403 is an extraordinary remedy which
[courts] should invoke sparingly, and the balance should be struck in
favor of admissibility.” United States v. Lopez, 649 F.3d 1222, 1247 (11th
Cir. 2011) (citation omitted). Indeed, courts must “look at the evidence
in a light most favorable to its admission, maximizing its probative value
and minimizing its prejudicial impact.” Id. (citation omitted). Again, the

panel sua sponte upended those settled principles favoring admissibility.
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1. On the prejudice side, the panel reasoned that no limiting
instruction could have mitigated the risk of jurors taking Deen’s
confession for its truth rather than its effect on Officer Cabrera. Panel
Op. 66—68. But that reasoning is irreconcilable with Tennessee v. Street,
471 U.S. 409 (1985).° In Street, the prosecution admitted a third party’s
confession for a non-hearsay purpose. Id. at 411, 413-14. Although the
trial court gave a “pointed[ ]” limiting instruction, the appellate court
reversed. It believed the jury would have considered the confession for
its truth, implicating the defendant’s rights under Confrontation Clause.
Id. at 412-13. The Supreme Court reversed. It recognized that the
confession “could have been misused by the jury,” but it nonetheless held
that the instruction was “appropriate” and effective. Id. at 414-15, 417.

Contrary to the panel’s reasoning, Street makes clear that a proper
limiting instruction can render admissible a third party’s confession that
is offered for a non-hearsay purpose. And surely it cannot be that such
confessions are admissible only when prosecutors (but not defendants)

seek to admit them. Limiting instructions work in both directions. See

> Elysee cited Street on page 5 of his reply brief; the panel overlooked it.
15
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United States v. Roy, 855 F.3d 1133, 118687 (11th Cir. 2017) (en banc)
(citing numerous precedents presuming that juries follows instructions).

The panel also said that a limiting instruction would be “difficult to
understand and apply.” Panel Op. 68. But it failed to explain why. All
the district court needed to say here was that Deen’s confession could not
be considered for its truth—i.e., that Deen possessed the gun—and could
be considered only to show how Officer Cabrera responded to it.

If that basic instruction is too difficult for a jury, then no limiting
instruction will ever suffice. And that means al/ third-party confessions
will be excluded, even when they are offered for a non-hearsay purpose
(or fall within a hearsay exception). That per se rule will exclude an
entire swath of admissible evidence. And, as this case reflects, that
evidence can powerfully “advance the accuracy of the truth-determining
process in criminal trials.” Street, 471 U.S. at 415 (citation omitted).

2. The remainder of the panel’s Rule 403 ruling was tainted by
its belief that Deen’s confession and Cabrera’s response were irrelevant.

a. In the parlance of Rule 403, the panel believed that such
evidence had no “probative value” at all. The panel’s balancing analysis

was infected by its failure to recognize that the evidence would have
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significantly bolstered Elysee’s theory of defense and supported
reasonable doubt. Even when purporting to assume that the evidence
had some probative value, the panel did so only in terms of a non-existent
“affirmative defense,” not Elysee’s theory of defense. Panel Op. 66.

b. On the other side of the ledger, the panel speculated that
admitting Deen’s confession would have led to a “mini-trial” about the
investigation. But after the defense elicited that Officer Cabrera heard
the confession and let Deen go, all the prosecution needed to do was
explain why Cabrera didn’t do more to investigate Deen. That’s not a
mini-trial; that’s redirect. Indeed, as the panel itself acknowledged, had
the prosecution showed that Deen’s confession was false, that would have
been the end of it. Panel Op. 36 n.48. And, of course, the district court
would have had broad discretion to limit the inquiry if it strayed too far.
But that concern cannot justify a categorical rule preventing a defendant
from asking an officer why he disregarded another person’s confession.

The panel’s contrary reasoning again derived from its mistaken
belief that Elysee sought to prove—as an “affirmative defense”—that
Cabrera failed to satisfy a reasonable-officer standard. See Panel Op. 18-

20, 26 & n.40, 52, 58, 65, 68—69. But Elysee never mentioned the
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“reasonable-officer standard.” Because Elysee was not trying to show
that the officers fell short of that standard, he never sought expert
testimony about police practices. And he never did anything to make the
prosecutor a witness. Contra Panel Op. 71-72.

All Elysee sought to show was that Cabrera dismissed Deen as a
suspect despite hearing his confession. If Cabrera had good reason for
doing so, the prosecution could establish that; if not, the jury was entitled
to know. But that all goes to weight, not admissibility. Nothing supports
the panel’s rule that Rule 403 barred any inquiry into the adequacy of
the investigation simply because it might have lengthened the (one-and-
a-half day) trial, a concern that the district court was well-equipped to
address (if it even arose). And if that line of inquiry required another
hour (or even another day) of trial, that is a small price to pay for allowing
an accused to defend himself and allowing a jury to discover the truth.
Were the calculus otherwise, why bother having trials at all?

£ £ £

In sum, the panel opinion will have dire consequences for criminal

trials in this Circuit. It will limit admissible defense evidence to the

handful of cases where there is an “affirmative defense.” It will prevent
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innocent defendants from exposing the inadequacy of the investigation.
And it will exclude all third-party confessions. If these are the new rules
of the road, the en banc Court should be the one to announce them.

That is especially true because the panel did so without briefing.
Departing from the principle of party presentation, see United States v.
Sineneng-Smith, 140 S. Ct. 1575 (2020), the panel resolved this appeal
on grounds that neither the government nor the district court identified.
And despite issuing multiple post-oral argument orders—seeking
additional briefing and record materials—the panel never afforded
Elysee an opportunity to address the grounds upon which it affirmed.

In addition to remedying that procedural unfairness, rehearing will
avert a miscarriage of justice. Indeed, Elysee has steadfastly maintained
his innocence. Absent rehearing, he will be forced to serve a 19.5-year
sentence for a crime he did not commit based on evidentiary rules that

no court had ever adopted and that he never had the chance to address.
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CONCLUSION

The panel opinion should be vacated and the case reheard en banc.
Respectfully submitted,

MICHAEL CARUSO
FEDERAL PUBLIC DEFENDER

/s/ Andrew L. Adler

ANDREW L. ADLER
ASS’T FEDERAL PUBLIC DEFENDER
Attorneys for Appellant
One E. Broward Blvd., Suite 1100
Ft. Lauderdale, FL. 33301
(954) 356-7436

20

111a



CERTIFICATE OF COMPLIANCE

I certify that this brief complies with the type-volume limitation of
Fed. R. App. P. 35(b)(2)(A), because it contains 3,898 words, excluding
the parts of the brief exempted by 11th Cir. R. 35-1. I certify that this
brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5)
and the type-style requirements of Fed. R. App. P. 32(a)(6), because it has
been prepared in a proportionally spaced typeface using Microsoft Word
2010 in Century Schoolbook 14-point font.

/s/ Andrew L. Adler

21

112a



CERTIFICATE OF SERVICE
I certify that on this 26th day of May 2021, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF, and it is
being served this day via CM/ECF on Scott Dion, Assistant U.S. Attorney,
99 N.E. 4th Street, Suite 523, Miami, FL 33132.

/s/ Andrew L. Adler

22

113a



APPENDIX D



19

20

21

22

23

24

25

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 18-20272-Cr-UNGARO

UNITED STATES OF AMERICA,

)
)
Plaintiff, )
)
J— )
)
DAVE ELYSEE, )
) Miami, Florida
Defendant. ) June 27, 2018
ffffffffff ) 9:31 a.m.

VOLUME 1 of 3 - Pages 1-226
TRANSCRIPT OF TRIAL PROCEEDINGS
BEFORE THE HONORABLE URSULA UNGARO

U.S. DISTRICT JUDGE, and a jury

APPEARANCES:

JONATHAN D. STRATTON and
BRIAN J. SHACK

Assistant U.S. Attorneys
99 Northeast 4th Street
Miami, Florida 33132-2111

For the Government

For the Defendant IAN McDONALD and

ARUN RAVINDRAN

Assistant Federal Public Defenders
150 West Flagler Street

Miami, Florida 33130

REPORTED BY: WILLIAM G. ROMANISHIN, RMR, FCRR, CRR

(305) 523-5558 Official Court Reporter
400 North Miami Avenue
Miami, Florida 33128

STENOGRAPHICALLY RECORDED COMPUTER-AIDED TRANSCRIPT

just take 20 minutes for lunch. Okay? And then on Friday

we're trying to clear the calendar.
So how long do you think it's going to take to try
the case?

MR. STRATTON: Your Honor, frankly, it's potentially

a one-day trial.

THE COURT: Oh, good.

MR. STRATTON: The only issue is, as we raised at

calendar call, one of our key witnesses, a critical witness

for our case, is in Mexico.

THE COURT: Right. And he'll be back tomorrow.

MR. STRATTON: Tomorrow. He gets in in Fort

Lauderdale around noon and probably won't get through
Immigration. So he probably can't testify tomorrow. Frankly,
I'm not sure we're going to have a ton of witnesses for
tomorrow.

THE COURT:

Well, if that's the way it falls --

MR. STRATTON: We'll take a break.

THE COURT: -- yeah, we'll just take a break

tomorrow.

MR. STRATTON: Yeah. I would hate for the jurors to
have to come in for an hour of testimony tomorrow if we can
get done Friday.

THE COURT: So we'll see

Right. I agree with you.

where we end up today.
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(Call to order of the Court)

THE COURT: Good morning. The case before the Court

is the United States versus Dave Elysee, 18-20272-Criminal.

Who's here for the United States?

MR. STRATTON: Good morning, Your Honor. AUSA

Jonathan Stratton. AUSA Brian Shack is outside.

THE COURT: Okay. Who's here for the defendant?

MR. McDONALD: Good morning, Your Honor. Ian

McDonald, Assistant Federal Public Defender, on behalf of

Mr. Elysee, who is present, and my cocounsel, Mr. Arun

Ravindran, is also just outside.
THE COURT: Okay. Fine. You can have a seat.
MR. McDONALD: Thank you, Your Honor.

THE COURT: So I just want to explain a few things to

you schedulingwise. I really tight for time because I have a
committee meeting at noon that I have to chair, and then
tomorrow I'm also very tight for time.

So what we're going to do is we're going to work till
Then we're going to

noon, actually maybe five till noon.

break for two hours. Then we're going to come back.

Hopefully we'll have a jury up here early. Hopefully we'll

have a jury before we break. But if we don't, we'll have to

finish after. We're going to do as much of the case as we can

today.
Tomorrow we're going to work 10:00 to 2:00, and we'll
MR. STRATTON: Great.
THE COURT: So I know we have a couple of hangnail
issues. There is this issue about how much we're going to

allow you to get into the arrest or the armed robbery that I
said you can go ahead and admit, and I understand there was

some issue about a jail call.

MR. STRATTON: Yes, Your Honor. There was -- and we
disclosed it as soon as we heard it this morning -- the agents
last night diligently going through -- there's hours upon

hours of jail calls.

Last night they found a jail call where the defendant
is talking to an individual about a shoot-out, and in that
shoot-out he talks about the other individuals had a number of
guns but I had an 18, referring to an 18 clip, which is the
same gun that we are charging him with in this case.

We would offer that evidence as relevant and
probative to his possession in this case because he had the
same gun previously with an 18 clip, which is not a typical

clip. It's actually extended and unique for this gun. So we
would offer that.

I disclosed it probably 15 minutes ago to defense

counsel. That had been produced to defense counsel last week.
THE COURT: Oh. Is there a transcript?
MR. STRATTON: There is not a transcript at this
time, Your Honor.
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THE COURT: Will there be a transcript?

MR. STRATTON: I think we could offer it and just
play it for the jury and then maybe have an agent -- because
there is a lot of lingo that is being discussed that might not
be apparently clear to a jury. So the agent may give it
context as part of his investigation. But I'm not sure a
transcript is absolutely necessary.

THE COURT: How long is this call?
MR. STRATTON: This particular call is 30 minutes.
We would not play the entire thing. We would probably two to
three minutes of the call.

THE COURT: Okay. Well, I might want to hear it
outside the presence of the jury.

MR. STRATTON: Absolutely.
THE COURT: So sounds like maybe that would be
something that we might end up having to do tomorrow.

All right. Well,

in any event, I want to get going

on picking the jury. So we'll deal with these issues later.

MR. STRATTON: Your Honor, would you like to address

the arrest issue as well? I know your order yesterday said

you wanted to --

THE COURT: Yeah. But not right now. Let's get the

jury selected. We'll worry about it later.
Nobody submitted any proposed voir dire?
MR. STRATTON:

Nothing from the Government, Your

THE COURT: All right. I'm going to get off the

bench until Kathryn gets the venire settled. Okay.

(Recessed at 9:37 a.m.)
(Resumed with jury venire present at 9:48 a.m.)

THE COURT: Okay. Good morning, everyone. If you'll

remain standing, the courtroom deputy will swear you in.

THE COURTROOM DEPUTY: Raise your right hand, please.
(Jury venire sworn)
THE COURTROOM DEPUTY: Okay. Have a seat, please.

THE COURT: Okay. Good morning, everyone.

I'm sure you all know that you've been brought to
this courtroom because you all possess certain qualifications
to serve as jurors.

Jury service is an important obligation that each of
you has as a citizen of this country. Service on the jury
affords you the opportunity and privilege to be part of the
administration of justice by which your legal affairs and
liberties are determined under our form of Government.

Despite the seriousness of this task, I want you to
know that we will all see that this important call to jury
duty is not unreasonable or unduly prolonged. Also, I hope
you'll be able to relax and feel at ease even if this is a new
experience for you.
let me introduce

Now, before we proceed further,

myself and the courtroom personnel that you'll be working with

115a

19

20

21

22

23

24

25

19

20

21

22

23

24

25

Honor.

MR. McDONALD: Nothing from the defense either, Your
Honor.

THE COURT: Okay.

MR. McDONALD: The Court has done a few of these gun
trials.

THE COURT: What are we doing about the forfeiture?

MR. McDONALD: We're not contesting forfeiture, Your
Honor.

THE COURT: Since it wasn't your guy, why would he

want the gun?

MR. McDONALD: There's nothing to forfeit.

THE COURT: Is that essentially what the claim is

going to be, it wasn't him?

MR. McDONALD: Essentially, Your Honor.

THE COURT: Okay. Well, I mean, that's important. I

have to ask you that because how can I rule on the 404 (b) and

on this other issue, the relevance, if I don't know, more or

less, what the defense is.

MR. McDONALD: Essentially right, Your Honor.

THE COURT: Mistaken identity. He wasn't the guy

with the gun at the car.

MR. McDONALD: Essentially so, Your Honor.

THE COURT: Okay. Interesting. Okay. Thank you.

MR. McDONALD: Thank you, Your Honor.

as long as you're involved in this case.

My name is Judge Ursula Ungaro.

The lady who brought you in and organized you out in
the hallway is Ms. Kathryn Harlan. She's the courtroom
deputy. She keeps track of the exhibits and other matters for
the lawyers and for me.

Over here is our court reporter, Mr. Romanishin.
By the way, they've both been with me for over 26
years.

So, Mr. Romanishin is the court reporter. He takes
down everything that's said in the course of the proceedings,
including the questions and your answers in the jury selection
process, which we are about to embark on.

We also have present in the courtroom a court
security officer who works with the United States Marshal's
Service. His job is to maintain security in the courtroom and
he helps us out during jury selection you'll see. He's also
an appropriate person to direct any questions you might have
touching on your personal welfare apart from the case, such as
where should I go for lunch.

let me tell you a

Okay. So, before we proceed,

little bit about the case we are here to try. It's not a
length case, but that's not to say it's not a serious case.
The case is the United States versus Dave Elysee,

18-20272, in the United States District Court for the Southern
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District of Florida.
Mr. Elysee is charged by an indictment that has one
charge in it, and the charge is that on or about March 4,

2018, in Miami-Dade County, in the Southern District of

Florida, the defendant, having previously been convicted of a

crime punishable by imprisonment for a term exceeding one
year, did knowingly possess a firearm and ammunition in and
affecting interstate and foreign commerce, in violation of

Title 18, United States Code, Section 922(g) (1) and 924 (e) (1);

or, to put it in more normal language, Mr. Elysee is charged

with being a felon unlawfully in possession of a firearm and

ammunition.

All right. Now, is counsel for the Government ready
to proceed to trial?

MR. STRATTON: Yes, Your Honor.

THE COURT: Okay. Would you like to introduce

yourself and those who are accompanying you.

MR. STRATTON: Of course.

Good morning, everyone. My name is Jonathan

Stratton. 1I'm an Assistant United States Attorney here at the
U.S. Attorney's Office. With me at counsel table is my

colleague, Assistant United States Attorney Brian Shack, and

also ATF Task Force Officer Raul Cabrera.
THE COURT:

Okay. Thank you.

Is the defense ready to proceed to trial?

11

in the jury selection process in order to assess whether or
not you can serve in this case fairly and impartially.

Now, if we are going to achieve our goal of selecting
a fair and impartial jury, it is very important that you be
candid and truthful with us in the jury selection process.

Please understand that the questioning is not for the
purpose of prying into your personal affairs but is solely for
the purpose of selecting an impartial jury.

All right. Now, let us move on to the questioning
and let me explain how I'm going to proceed.

So, to begin the questioning, I'm going to ask
several questions of all of you -- it's a big group -- but all
of you as a whole, and what I ask is that if any of the
questions apply to you, that you raise your hand so that I can
call on you individually and ask you any follow-up questions
that I think are appropriate.

Then, after we finish a group of those questions,
some of which will be concerned with the law, we're going to
move on to the questions that are on the piece of paper that
Kathryn handed to you out in the hallway and have each of you
respond to those questions. And then when those questions are

done, I will have another group, a shorter, but another group

of questions to ask of all of you as a group and we'll follow
the same process.

If the question applies to you, raise your

hand and I'll ask you follow-up questions.
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MR. McDONALD: Yes, Your Honor. We are ready to
proceed.

THE COURT: And would you like to introduce
yourselves and your client.

MR. McDONALD: Your Honor.

Yes. Thank you,

Good morning. My name is Ian McDonald. At counsel

table with me is my cocounsel, Arun Ravindran, and we
represent Dave Elysee.

THE COURT: Okay. Thank you very much.

So, we are about to embark upon a part of the case
which is known as the voir dire examination in which I'll be
asking you certain questions touching on your qualifications
to serve as a juror in this particular case.

The object of the voir dire examination is to obtain
a panel of 12 jurors and an alternate or two who can
impartially try this case based solely on the evidence
presented in the courtroom in the presence of the attorneys,
the defendant and myself, without being influenced by any
outside factors, including any special knowledge you may have
or any biases or prejudices that you may hold.

This part of the trial is known as the voir dire
examination because "voir dire" is a French expression which
literally translated means to see and to speak, and it is the
only opportunity the lawyers and Mr. Elysee will have to hear

your answers to the questions and to make observations of you

12

So let me just forewarn you of a couple of issues.
So, first of all, even though we're in this relatively new

courtroom, sometimes we have problems with the acoustics, and
it's very important that the court reporter take down

everything that's said. So we're going to be using a hand
microphone in the course of the questioning, and the court
security officer will help us out with that. So, if you're
called on to answer a question, wait till you have the

microphone in your hand, and then stand up, speak loudly and

distinctly into the microphone. 1I'm sure a lot of you are
nervous. So please don't let that overwhelm you on intimidate
you.

The other thing I want you to understand is that in
the course of the jury selection I may ask a question that you
may not feel comfortable answering in the presence of all the
other strangers that are here in the courtroom; and if that
happens, you simply need to tell me that you'd rather answer
the question on a more private basis, and we'll make
arrangements for you to do so.

However, I just want you to understand that privacy

in this context means, at a minimum, me, the court reporter,

the lawyers, the defendant and a court security officer.
And then the last thing I want to tell you is jury
selection is not a town hall, and if you're concerned about

moving along and deciding the case deliberately but
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efficiently, then you will listen to my questions and answer
my questions rather than using this as an opportunity to
express a range of opinions that are probably not relevant to
what we're concerned with. So, if you're interested in
getting the job done and getting it done right, you'll listen
to my questions and answers my questions.

Okay. Everybody got that?
Okay. So, let's get started.

So, since this is a criminal case, there are certain
constitutional and legal principles that we need to discuss to
make sure we all understand them and have agreement on them.

I've already told you that the defendant in this case
is charged by a document we call an indictment. It's
important that you understand that the indictment is the
formal document that notifies the defendant of what the charge
in the case is, but that other than that it serves no other
purpose. The indictment is not evidence against the accused
and affords no inference of guilt. The Government is still
required to prove the charge beyond a reasonable doubt.

Is there anybody here who either does not understand
that law or would not be able to follow that law? If so,
please raise your hand.

Okay. No hands.

Now, as this is a criminal case, the law also

requires that you presume that the defendant is innocent, and

15

Now, is there anybody else who feels that they would

not be able -- I'm assuming Mr. Hernandez is going to tell me
he can't give the defendant the benefit of the presumption of
innocence. Maybe I'm wrong.

But is there anybody here who feels that you cannot

give the defendant the benefit of the presumption of

innocence? If so, please raise your hand.
Okay. No hands.
Okay. Now, I've probably referred at least a couple

of times already to the Government's burden of proof in this

case, which is beyond a reasonable doubt, and I want to take a
little bit of time to discuss it to make sure we all have a
good understanding of what that means.

So the first thing I want to tell you is that in any
criminal case in this country the Government's burden is proof

beyond a reasonable doubt. It's proof beyond a reasonable

doubt, not proof beyond all doubt or beyond a shadow of a
doubt.

So let's talk about what proof beyond a reasonable
doubt is. So there are many ways that the law uses to explain

what proof beyond a reasonable doubt is. In some
jurisdictions what the juries are told is that it's proof that
would leave you firmly convinced of the defendant's guilt.

We explain it differently here, and I like the way we

explain it because I think it really gets to the heart of what
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this presumption stays with the defendant throughout every
phase of the trial unless and until the Government proves its
case beyond a reasonable doubt.

So, to give you a very exaggerated illustration of
what this means, if somehow all of you were on the jury and I
were to ask you to go outside right now and return a verdict,
what would your verdict have to be?

PROSPECTIVE JURORS: Not guilty.

THE COURT: Right. It would have to be not guilty

because you haven't heard any evidence, let alone evidence to
convince you of the defendant's guilt beyond a reasonable
doubt.

Now, 1is there anybody here who either does not
understand that or who would not be able to give Mr. Elysee,
the defendant, the benefit of the presumption of innocence?
If so, please raise your hand.

Okay. There's a hand back there.
Are you Mr. Hernandez?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: Okay. And why did you raise your hand,

Mr. Hernandez?

PROSPECTIVE JUROR: May we discuss this privately?

THE COURT: Okay. That's fine. Later. Okay? You
can have a seat. So we'll make arrangements to do that in a
little while. Okay.
16

proof beyond a reasonable doubt is; and the way we explain it
to our juries is that proof beyond a reasonable doubt is proof
of such a convincing character that you would be willing to
rely and act upon it in the most important of your own
affairs.

Now,

let's look at it from the other perspective,

which is, well, what's a reasonable doubt under the law. A
reasonable doubt under the law is not a speculative doubt,
it's not an imaginary out, it's not a forced doubt. It's a
doubt that's based on reason and common sense after careful
consideration of all of the evidence in the case.

I know that was a lot.

Now, But is there anybody

here who was not able to follow that or who feels they would

not be able to follow that law? If so, please raise your
hand.

Okay. No hands.

Now, another important constitutional right that any

defendant has in any case in this country is the right to
remain silent. I have no idea whether Mr. Elysee will
exercise that right or not. But he has the absolute right
under the United States Constitution not to testify, and if he
chooses not to present any evidence, and if he makes that

choice, the jury by law cannot consider that in any way; and

that's because the burden of proof in a criminal case is

always on the Government. The defendant never has to prove
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his innocence.

Is there anybody here who feels that if Mr. Elysee
did not testify or did not present any evidence, that that
would bother you in any way if you were on the jury? If so,

please raise your hand.

Okay. No hands.

So, next, what I want to do is I want to spend a

little bit of time talking about how a trial is conducted and

what the juror's job is in the course of a trial. I don't

know how many of you have been on juries before. So some of

you are probably familiar with this, though. So, hopefully, I

wouldn't bore you. But I think it's important to go over.

So, what's going to happen is, hopefully, we'll get a

jury this morning. But, in any event, we'll get a jury

today. And then after we get the jury, the next thing that
happens is the lawyers present their opening statements, if
they wish, in which they can explain to the jury what they
think the evidence is going to be and what they think the
issues are going to be for the jury.

we have

Then, once the opening statements are over,

the evidentiary portion of the trial. In the evidentiary
portion of the trial the witnesses are called to testify.
They're placed under oath and they're examined and cross-
examined by the lawyers.

Also, during the evidentiary portion

of the trial physical evidence can also be admitted, like

19

decide the disputed issues of fact, and then apply the law to
the facts as the jurors have found them from the evidence and
reach a unanimous verdict.

Now, is there anybody here who for any reason feels

they would not be able to participate in the process I just

described? If so, please raise your hand.
Okay. No hands.
Now, is there anybody here who has difficulty reading

or understanding English or has some kind of hearing

impairment, anybody with any kind of problem like that? If

so, please raise your hand.

Okay. We've got several. I think we had four people

raise their hands. So can we start over here. Would you

mind?

Okay. So we'll start with you, Ms. Rodriguez. If

you'll stand up. Why did you raise your hand?

PROSPECTIVE JUROR: Because I'm deaf in one ear.

THE COURT: Okay. Have you been able to hear me?

PROSPECTIVE JUROR: Yes, I am.

THE COURT: Anybody problem hearing me from here?
PROSPECTIVE JUROR: No.
THE COURT: Okay.
PROSPECTIVE JUROR: But I just wanted to be honest
with that.

THE COURT:

Would it help you, if you're selected for
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papers, objects. When I say physical evidence, that's what I
mean.

Then, when the evidentiary portion of the trial is
over, the next thing that happens is the lawyers are given an
opportunity to make closing arguments to the jury in which
they may argue what they believe the evidence was, what
conclusions they think the jury should draw from the evidence;
and then I give the instructions on the law, and then the jury
retires to its deliberations.

Now, up until the time the jury retires to its
deliberations, the juror's job is essentially a passive job,
but it's an important Jjob, which is to pay careful and close
attention to the evidence as it's being presented. And I
emphasize that because once the jurors retire to their
deliberations and become the judges of the facts, the jurors
are going to have to rely on their individual and collective
recollections of what the testimony in the case was. We're

not going to be able to provide, for instance, transcripts of

what witnesses said.
Now, once the jury retires to its deliberations after

closing arguments, after the instructions, the jurors become

the most active participants in the trial. They become the

judges, the judges of the facts. And the job of the jurors in
the deliberations is to politely and thoughtfully discuss the

evidence that was presented during the course of the trial,

20

the jury, would it help you if we seated you closer to where

the witnesses will be testifying?
PROSPECTIVE JUROR:

Yes, ma'am.

THE COURT: Okay. Thank you very much.

PROSPECTIVE JUROR: Thank you.
THE COURT: And then there was somebody else who had

their hand up. Okay. This lady in the back.
And you are?
PROSPECTIVE JUROR: Eva.
THE COURT: Oh, Eva Manzanares.
PROSPECTIVE JUROR: Yes.
THE COURT: And why did you raise your hand,
Ms. Manzanares?

PROSPECTIVE JUROR: 'Cause I have difficult writing
and reading English.

THE COURT:

Okay. So I don't want to embarrass you,

but I need to ask you some questions. Okay?
PROSPECTIVE JUROR: Sure.
THE COURT: So where are you from?
PROSPECTIVE JUROR: Honduras.
THE COURT: And how long have you lived here?
PROSPECTIVE JUROR: For 20 years.
THE COURT: Did you go to school here?
PROSPECTIVE JUROR: Um, high school only.

THE COURT: You went to high school here?
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PROSPECTIVE JUROR: Yes.

THE COURT: You didn't go to college?

PROSPECTIVE JUROR: No.

THE COURT: Okay. And do you work?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: And what kind of work do you do?

PROSPECTIVE JUROR: Um, sales.

THE COURT: Sales. And what do you sell?

PROSPECTIVE JUROR: Uh, jewelry.

THE COURT: And where do you do that? I don't mean

an address, but I mean, in Hialeah, in Miami Shores?

PROSPECTIVE JUROR: In Allapattah.
THE COURT: Allapattah.
PROSPECTIVE JUROR: Yeah.
THE COURT: And do you speak mostly Spanish or
English at work?

PROSPECTIVE JUROR: Spanish.
THE COURT: And at home what do you speak?
PROSPECTIVE JUROR: Spanish.
THE COURT: How much of what I've said have you been
able to understand?

PROSPECTIVE JUROR: Pretty much everything.

THE COURT: Okay. All right. Thank you.
PROSPECTIVE JUROR: I'm being honest, I mean.
THE COURT: Okay. Thanks.
23
PROSPECTIVE JUROR: Spanish.

THE COURT: How much of what I've said have you been
able to understand?

PROSPECTIVE JUROR: Uh, I understand.

THE COURT: You do understand.
PROSPECTIVE JUROR: Yeah.
THE COURT: Oh, okay. All right. Thank you.

In the back of the courtroom there were a couple of

hands.

Could you stand up and tell me your name?

PROSPECTIVE JUROR: Julia Garcia.

THE COURT: Okay. Ms. Garcia, why did you raise your
hand?

PROSPECTIVE JUROR: Okay. I understand English but

not mostly because I know that you speak some words, some
difficult for me to understand in the court.

THE COURT: So let me ask you a few questions.
So where are you from?
PROSPECTIVE JUROR: I'm from Nicaragua.
THE COURT: And how long have you been here?
PROSPECTIVE JUROR: 30 years.
THE COURT: And did you go to school here?
PROSPECTIVE JUROR: No, ma'am.
THE COURT: And what's your highest level of

education?
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And you are Mr. -- what is your name, sir?

PROSPECTIVE JUROR: Rolando.
THE COURT: What's your last name?

PROSPECTIVE JUROR: Carballea.

THE COURT: Carballea. Yes. Why did you raise your
hand?

PROSPECTIVE JUROR: My English is good.

THE COURT: Your English is good?

PROSPECTIVE JUROR: ©No, not good.

THE COURT: No good. Okay. So let me ask you a few
questions.

So where are you from?
PROSPECTIVE JUROR: Cuba.
THE COURT: And how long have you lived here?
PROSPECTIVE JUROR: 13 years.
THE COURT: Can you hold the microphone up a little?
PROSPECTIVE JUROR: Sorry.
THE COURT: No. That's okay.

Did you go to school here at all?
PROSPECTIVE JUROR: No.

THE COURT: And what do you do for work?
PROSPECTIVE JUROR: Mechanic.
THE COURT: And do you speak Spanish or English at --
PROSPECTIVE JUROR: Spanish.

THE COURT: At home and at work?

24

PROSPECTIVE JUROR: I study in my country two years

in the university.

THE COURT: Okay. And do you work?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: What do you do?

PROSPECTIVE JUROR: I'm in support service in the

airport.
THE COURT: Support service at the airport?
PROSPECTIVE JUROR: Yes.
THE COURT: What does that mean?
PROSPECTIVE JUROR: We do help people with the
wheelchairs, accompany minors, everything, whatever.

THE COURT: And sometimes you speak English,

sometimes speak Spanish?
PROSPECTIVE JUROR:

Yeah. Both.

THE COURT: And at home?

PROSPECTIVE JUROR: Huh?

THE COURT: At home what do you speak?
PROSPECTIVE JUROR: At home, okay, both.
THE COURT: Both.

PROSPECTIVE JUROR: Yeah.

THE COURT: So how much of what I've said have you

been able to understand?
PROSPECTIVE JUROR:

Okay. I understand --

THE COURT: Most of it.
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PROSPECTIVE JUROR: Yeah, most of it, yeah.
THE COURT: Okay. Thank you.
PROSPECTIVE JUROR: You're welcome.
THE COURT: Who else? Was there someone else? Yes.
Yes. Okay. Sir. What is your name, sir?
PROSPECTIVE JUROR: My name is Majed Barjoud.
THE COURT: 1I'll never mind you on my list. Let me

just look here. Barjoud. Oh, there you are.

Why did you raise your hand, Mr. Barjoud?

PROSPECTIVE JUROR: My English not very well, not

hundred percent, like 70 percent, 85, 80, like that.

THE COURT: So where are you from?

PROSPECTIVE JUROR: Syria.

THE COURT: Syria. Okay. Bet you're glad not to be

there.
How long have you lived here?
PROSPECTIVE JUROR: 25 years.
THE COURT: And do you work?

PROSPECTIVE JUROR: Yeah. I own a supermarket.

THE COURT: Oh, you own a supermarket.

PROSPECTIVE JUROR: Supermarket.

THE COURT: So I take it you're an Arabic speaker?

PROSPECTIVE JUROR: Yeah, I speak Arabic.

THE COURT: And is that -- yeah.

PROSPECTIVE JUROR: And English too but not hundred

27

THE COURT: So what do your parents speak?

PROSPECTIVE JUROR: Spanish.

THE COURT: And English or just Spanish?

PROSPECTIVE JUROR: Just Spanish.

THE COURT: So what do you do, Mr. Pessolano, for a

living?

PROSPECTIVE JUROR: I work in a nightclub.

THE COURT: Can you just hold the microphone a little

closer?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: You work at a nightclub?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: Doing what?

PROSPECTIVE JUROR: Work on the floor.

THE COURT: Okay. Is that the kind of work you've

always done?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: What's your highest level of education?

PROSPECTIVE JUROR: High school.

THE COURT: You don't have much of an accent. So how

much of what I've said have you been able to understand?
PROSPECTIVE JUROR:

A lot of in the beginning. When

you speak the rules, about the Constitution, I don't get a lot

of that.

THE COURT: You did or did not?
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percent to be in court.

THE COURT: Well, how much of what I've said have you

been able to understand? 90 percent, 80 percent?

PROSPECTIVE JUROR: Like 75 percent today.

THE COURT: 75 percent. Okay. All right. Thank

you. You can have a seat.
Anybody else who wants to tell me something about
this?
Oh, who are you?
PROSPECTIVE JUROR: Good morning.
THE COURT: What's your name?
PROSPECTIVE JUROR: Jonathan.
THE COURT: Jonathan what?
PROSPECTIVE JUROR: Pessolano.

THE COURT: Mr. Pessolano, why did you raise your
hand?

PROSPECTIVE JUROR: My English is not great here. I
was born here but I was raised in our country and went to high
school there.

THE COURT: So where were you raised?
PROSPECTIVE JUROR: I was raised in Venezuela.
THE COURT: Venezuela.

PROSPECTIVE JUROR: Yeah.

THE COURT: Okay. But you were born here?
PROSPECTIVE JUROR: I was.
28

PROSPECTIVE JUROR: I did not.

THE COURT: So have you understood 90 percent, 80
percent?

PROSPECTIVE JUROR: 70.

THE COURT: 70. Okay. You can have a seat.

PROSPECTIVE JUROR: Thank you, ma'am.

THE COURT: Anybody else? One more, I think.

Are you Mr. Hogu?

PROSPECTIVE JUROR: Hernandez.

THE COURT: Ah, there you are. Peter Hernandez. Why

did you raise your hand, Mr. Hernandez?

PROSPECTIVE JUROR: I want to speak privately.

THE COURT: You wanted to speak privately.
PROSPECTIVE JUROR: Yes.
THE COURT: All right. Well, you'll have to wait.

Okay. Have a seat. You have to continue to participate and
we'll do this at the end.

Is there anybody here who has any religious or other
personal beliefs that would prevent you from sitting in
judgment in this case?

If so, please raise your hand.

Okay. There's a hand.
THE COURTROOM DEPUTY: Stand up, please.
THE COURT: You're Mr. Roldan, right?

PROSPECTIVE JUROR: Yeah, Alexander Roldan.

THE COURT: Why did you raise your hand, Mr. Roldan?
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PROSPECTIVE JUROR: I don't know. I think there only

should be one person that should actually judge and that's

God, you know. And I see it that way, you know.

THE COURT: Uh-huh. Is that part of your religious

teaching or is that just your personal belief?

PROSPECTIVE JUROR: I think it's more of my personal.

THE COURT: So you understand, if you were selected

for the jury, you would be called upon to decide whether the

Government had proven its case beyond a reasonable doubt.

PROSPECTIVE JUROR: Yes, I understand that.

THE COURT: And if you were selected for the jury,

notwithstanding your personal beliefs, would you do that or

would you just go on strike?

PROSPECTIVE JUROR: Well, I'm willing to help out the

justice system if I have to, you know.

THE COURT: Okay.

PROSPECTIVE JUROR: I have to comply with that first.

THE COURT: So this is all I'm asking you. If you're

selected for the jury, will you put your personal preference

not to have to decide the case aside and decide the case based
on the facts and the law?

PROSPECTIVE JUROR: It will be a little bit hard.

But I'll try. I'll help justice system. 1I'll put it aside.

THE COURT: Okay. All right. Thank you.

Anybody else who feels like Mr. Roldan does? If so,

31

Now, I'm going to read you a list of the witnesses

who may be called to testify. Do I have a defense list? Oh,
yeah, I do.

So these are the people who may be called to testify.
By the way, we don't think it's going to take more than a
couple of days to try the case, but there are some scheduling
interruptions that are going to impact the schedule.

So Officer Dwayne Ireland of the Homestead Police
Department.

By the way, I'm reading you this list to see if I
know any of these people.

Officer Dwayne Ireland, Homestead Police Department;
unless I tell you

Officer Christopher Wilson. Actually,

otherwise, they're all Homestead police people.

Officer Christopher Wilson, Officer Raul Rodriguez,

Officer Eric Reyes, Officer Carlos Garcia, Officer Joseph

Rivera.
And then there's Officer Andres Rodriguez with the
Officer Raul Cabrera,

Bureau of Alcohol, Tobacco and Firearms;

who's at counsel table with the Bureau of Alcohol, Tobacco and

Firearms; Special Agent Katherine Brady with the Bureau of

Alcohol, Tobacco and Firearms; Lyoubomir Nikolov with the

Miami-Dade Police Department, Finger Identification Section;

and Darius Deen, Ferguson Abraham. And I think that's it.

Did I miss anybody?
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please raise your hand.

Okay. No other hands.

Now, let's get a couple of other things out of the

way. First of all, let's see if you know any of the lawyers.

Does anybody here know the prosecutors in this case,
Jonathan Stratton and Brian Shack? Any of you know them? No.

All right. Now, they're from the U.S. Attorney's

Office. That's not the State Attorney's Office that's headed

by Kathy Fernandez Rundle. They're from the U.S. Attorney's

Office, which currently is headed by Ben Greenberg.

Does any of you know anyone in the U.S. Attorney's
Office? 1If so, please raise your hand.

Okay. No hands.

Now, the defendant is represented by Ian McDonald and

Arun Ravindran. Did I get that right? I didn't get that

right.

MR. RAVINDRAN: Ravindran, Your Honor. But you're so
close.

THE COURT: Sorry.

Do any of you know either of them? If so, please

raise your hand.

Okay. No hands.

Okay. Now, how about Mr. Elysee, the defendant? Do
any of you know Mr. Elysee? If so, please raise your hand.

Okay. No hands.

32

MR. McDONALD: No, Your Honor.

MR. STRATTON: No, Your Honor.

THE COURT: Okay. So does anybody know any of those

people? 1If so, please raise your hand.

Okay. No hands.
MR. STRATTON: Your Honor --

THE COURT: Oh, I'm sorry. There's a hand.

PROSPECTIVE JUROR: I can't say for sure that I know
one of them --

THE COURT: Wait. Just hold on. I need to get your
name and I've managed to mislay my list.

PROSPECTIVE JUROR: Christina Pabst.

THE COURT: Fine. I'm sorry. What were you about to
say?

PROSPECTIVE JUROR: I can't say for sure whether I
know one. But I've been a resident of Homestead for well over

ten years. So by name I wouldn't. But in school, my

children's school, who I may be familiar with.
THE COURT: So a Homestead police officer might walk
through that door to take the witness stand and you might
recognize him?

PROSPECTIVE JUROR: no but --

Possibly. Personally,

THE COURT: Do you have any close relationships with
anyone on the Homestead Police Department?

PROSPECTIVE JUROR: No, ma'am.
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THE COURT: So, 1if that were to happen, would that
affect your ability to be a fair and impartial juror?

PROSPECTIVE JUROR: No.

THE COURT: Do you think, because you live in
Homestead, that would make you reluctant to either return a
verdict of guilty or a verdict of not guilty for some reason?

PROSPECTIVE JUROR: No, ma'am.

THE COURT: All right. Fine. Thank you very much.

Anybody else? No. Okay. Thanks.

Okay. Well, I think now we can turn our attention to
the questions which were handed out in the hallway, and we're
going to start with Ms. Rodriguez. And if we could give the
microphone to Ms. Rodriguez, and you could just give us the
answers to the questions.

Now, if you'll notice, the questions are numbered.
So you don't need to read the question. What you can just say
is: Number 1, 13 years. Number 2, Hialeah. Number 3,
teacher, and so forth. Do you understand what I'm saying?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: Okay. Go ahead, Ms. Rodriguez.

PROSPECTIVE JUROR: Good morning again.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 17 years. Number 2,
Homestead, Princeton area. Number 3, I'm a finance rep, a

cashier for Baptist Hospital. I have two children in high

35

trying to go back this semester that's coming up.

THE COURT: And what's your objective?

PROSPECTIVE JUROR: I was thinking about maybe
physical therapy.

THE COURT: All right. Thank you.

PROSPECTIVE JUROR: Thank you.

THE COURT: Ms. Fernandez.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 34 years. Number 2,
Homestead. Number 3, I work at Homestead Correctional
Institution as a health service administrator. Number 4,
teacher. Number 5, I have a BS in business management.
Number 6 is no. Number 7, not applicable. Number 8, I like
talking to people about the Bible and also dancing.

THE COURT: Okay. Thank you.

Mr. Cordova.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: I've been LIVING for over 45
years IN Miami. I'm retired. No, number 4. High school,
number 5. Number 6, no. 7, no. And my hobby is fishing.

THE COURT: Let's back up a second. So what part of
Dade County do you live in?

PROSPECTIVE JUROR: Miami.
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school for number 4. Number 5, some college. Number 6, no.

Number 7, not applicable. And number 8, listening to music,

cooking and spending time with my children.

THE COURT: Okay. Thank you very much.

PROSPECTIVE JUROR: You're welcome.

MR. STRATTON: Your Honor, sorry to interrupt. We

don't have a copy of the questionnaire.

THE COURT: Oh, Kathryn.

THE COURTROOM DEPUTY: I apologize.

MR. STRATTON: Thank you.

THE COURT: Okay. We'll get it for you. Sorry.

Hold on one second, Mr. Delvalle.
Okay. Mr. Delvalle.
PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 15 years. Number 2, I

live in Kendall. Number 3, I'm a cook for Flanagan's. Number

4, I'm the only one that's working. Number 5, I've done some

college. I'm trying to go back. Number 6,

no. Number 7, not

applicable. And number 8, I like sports, music, pretty much

anything outdoors.

THE COURT: So when you're in college, what are you

studying?

PROSPECTIVE JUROR: I did two years in Miami-Dade

College, just general studies because I was undecided. I'm
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THE COURT: Miami. Okay.

And who else is in your household?

PROSPECTIVE JUROR: Nobody. I live by myself.

THE COURT: And what did you retire from?

PROSPECTIVE JUROR: Age?

THE COURT: No.

PROSPECTIVE JUROR: Oh, construction.

THE COURT: Construction. Okay.

So what did you do in construction, Mr. Cordova?

PROSPECTIVE JUROR: General construction.

THE COURT: All right. Fine. Now we got it. Okay.

Thank you very much.

Ms. Pabst.

PROSPECTIVE JUROR: Number 1, 17 years. Number 2,

Homestead. Number 3, currently at home with the children. I

am an inactive real estate agent. My father is living in the

home with me. He's in the construction industry.

Educational, partial college. No jury duty. And hobbies, my

children.

THE COURT: Okay. Thank you very much.

Ms. Pereira.
PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, Miami. Number 2,

Miami, North Miami, for ten years. I'm secretary. I have a
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son. He's ten years old, live with me. Background,

university in my country. No, number 6, no. Number 7, no. I

like to travel. That's my hobby.

THE COURT: And what kind of a business are you a

secretary for?

PROSPECTIVE JUROR: Jackson Memorial Hospital.

THE COURT: Okay. Thank you.

Okay. Ms. Manzanares.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 20. Number 2, in

Kendall. Number 3, a salesperson. Number 4, I have two

kids: Elementary and middle school. Number 5, high school.

6 and 7, no. And anything that have to do with my kids.

THE COURT: Okay. Thanks.

Ms. Ricardo.
PROSPECTIVE JUROR:

Good morning, Your Honor.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 24 years. Number 2,
Miami Gardens. Number 3, web developer. Number 4, sister,
pastry chef mom, healthcare administration. Number 5,
University of Miami, Bachelor of Arts. Number 6, no. Number
7, not applicable. Number 8, food and music.

THE COURT: Okay. Thank you.

Mr., is it Alionis?
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Cutler Bay, Florida. I'm a sous chef. Have two children:

One in California, study in the design school; and my daughter

works in North Carolina. She's an ultrasound, cardio kind of

thing. I graduated from Le Cordon Bleu. Number 6, no.

Number 7 --

THE COURT: Not applicable, right?

PROSPECTIVE JUROR: Yes. My hobby is I like to cook.

THE COURT: Okay. That's good. 1It's good to like

what you do. All right. Thank you.

All right. Ms. Moses.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 13. Number 2, one

state. Number 3, nursing assistant. Number 4, I got three
children: One in the Army, two living with me. Number 5,
high school here and some college in my country, Haiti.

Number 6, yes or no. Number 7, no. Number 8, church and

reading my Bible.
THE COURT: So I'm a little confused. So have you
actually been on a jury?
PROSPECTIVE JUROR: I was sitting and the judge came
and they said between the lawyer and the people, they settle,
so we don't have to.
THE COURT:

Okay. Thank you very much.

Mr. Carballea.
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PROSPECTIVE JUROR: Alionis.

THE COURT: Okay.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, in North Miami Beach.
Number 2, yes, North Miami Beach. Number 3, human resource
manager. Number 4, married. My wife is a nurse advocate.
Number 5, graduate degree in human resource manager. Number
6, I've never been a juror. 7 --

THE COURT: Not applicable.

PROSPECTIVE JUROR: Yeah. Number 8, I listen to
music and I go to the beach.

THE COURT: Okay. Thank you very much.

Ms. Suarez.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 32 years. 2, recently
moved to Coral Gables. 3, I'm a Registered Nurse. 4, I live
alone. 5, Bachelor's in science of nursing. 6, no. 7, not
applicable. And 8, anything outdoors.

THE COURT: Okay. Thank you very much.

Ms. Nelson.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 20 years. Number 2,
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PROSPECTIVE JUROR: Number 1, 13. Number 2,

Homestead. Number 3, mechanic. Number 4, I'm married with

three children. Number 5, high school in my country. Number

6, no. Number 7, no. Number 8, watching sports.

THE COURT: What does your wife do? Does she work

outside the house?
PROSPECTIVE JUROR:

Yeah, she works.

THE COURT: And what does she do?

PROSPECTIVE JUROR: Uh, it's assistant nursery.

THE COURT: Okay. Thank you.

Ms. Marin.

PROSPECTIVE JUROR: Garbini. Good morning.

THE COURT: Ms. Garbini.

PROSPECTIVE JUROR: Yes. I lived in Miami for 40

years. I live in West Miami. I'm retired. I have a daughter

that lives in New York and she runs a clinic. My educational

background is in accounting. No, I never been in a jury. And

I like to cook and read.

THE COURT: Okay. I have no idea how old you are.

But I do want everybody to know that if you're over 70 you do
not have to serve.

PROSPECTIVE JUROR: I'm almost 70.

THE COURT: Okay. Me too. Okay. All right. Thank

PROSPECTIVE JUROR: You're welcome.
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THE COURT: Okay. Mr. Herrera.

PROSPECTIVE JUROR: Giovanny Herrera, Your Honor.
I've been living in Dade County for 20 years. Number 2, I
live in the city of Hialeah. 3, I work as a retail stock
clerk at a supermarket. 4, I live with my two parents, my mom
and dad. They work. For 5, I have a GED, a night school
GED. Number 6, I've never been in the jury. So 7, none.
Number 8, my hobbies are I'm an artist and I'm a dancer.

THE COURT: Oh, okay. You said you live with your
parents, right?

PROSPECTIVE JUROR: Yes.

THE COURT: So what do they do?

PROSPECTIVE JUROR: My dad works down here in the
Intercontinental in downtown, and my mom works at a glass
company in Doral.

THE COURT: 1I'm sorry. You said your father works at
the Intercontinental?

PROSPECTIVE JUROR: Yeah.

THE COURT: Doing?

PROSPECTIVE JUROR: I think he's a waiter, I'm sure.
And my mom just works front desk for a glass company.

THE COURT: All right. Thank you very much.

Mr. Roldan. Wait for the microphone. Okay? Hold on
a second.

PROSPECTIVE JUROR: Alexander Roldan. 34 years.
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an executive chef who's certainly serving on a jury this week.
I have no children. I have an associate's in criminal
justice. Never been on a jury. And my hobbies and interests
vary.

THE COURT: Okay. Well, just give us an idea.

PROSPECTIVE JUROR: Music, film, reading.

THE COURT: All right. Let's talk about the fact
that you got an associate's in criminal justice. Did you want
to be a police officer?

PROSPECTIVE JUROR: No, ma'am.

THE COURT: Okay. So why did you do it?

PROSPECTIVE JUROR: I wanted to be a lawyer.

THE COURT: Oh, okay. And do you think there's
anything about what you learned when you got your associate's
in criminal justice that might affect your ability to be fair
and impartial in this case?

PROSPECTIVE JUROR: No, ma'am.

THE COURT: Okay. All right. Thank you.

Ms. Rosales.

PROSPECTIVE JUROR: Yes. Number 1, I lived 21 years
in Miami. Number 2 --

THE COURT: I don't have an explanation. Let's try
the other microphone.

Okay. Sorry.

PROSPECTIVE JUROR: Do you hear it?
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North Miami Beach.

I'm an industrial mechanic and

electrician. I live with my wife. Education, vocational

electrical. No, I haven't been picked for a jury. And

nonapplicable. And hobbies, I do music. I do gardening. I

do a few things.

THE COURT: What does your wife do?
PROSPECTIVE JUROR: My wife, she actually -- right
now she's at -- she's working right now.

THE COURT:

And what kind of work does she do?

PROSPECTIVE JUROR:

She does like -- she works as a

sorter. She sorts out different items that they sell in the

Internet.

THE COURT:

Do you have kids?

PROSPECTIVE JUROR:

THE COURT:

I have two daughters.

Are they adults?

PROSPECTIVE JUROR:

THE COURT:

Two grandsons too.

What do your daughters do for a living?

PROSPECTIVE JUROR:

One daughter is an accountant.

My other daughter, she's actually studying right now and she's

doing special needs,
THE COURT:

Mr. Roldan.

Ms., is it Azar,

like with special kids. She's a teacher.

All right. Thank you very much,

PROSPECTIVE JUROR:

is that right? Okay.

Number 1, 15 years. Aventura.

Financial director and administrative officer. My husband is
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THE COURT:

It's coming in and out.

PROSPECTIVE JUROR:

years. Number 2, Miami.

Hoping to go to college,

Number 1 -- hello -- number 1, 21

Number 3, currently unemployed.

full-time student. Number 4, I live

with my parents and they own a small business. Number 5, high

school, the highest.
applicable. Number
lot of stuff, yeah.

THE COURT:

Number 6, no. And then number 7, not

8, I like movies, video games, drawing, a

So what do you want to study?

PROSPECTIVE JUROR:

THE COURT:

Criminal justice actually.

Oh. Why?

PROSPECTIVE JUROR:

it interesting, you

I don't know. It's like I find

know, just like learning about all the

laws and stuff. Yeah.

THE COURT:

officer?

Okay.

PROSPECTIVE JUROR:

Well, do you want to be a police

No. I want to do like crime

scene. It's not because of a show or anything. I find it

interesting.

THE COURT:

Well,

is your interest in criminal

justice going to bias you in any way or can you be fair and

impartial in this case?

PROSPECTIVE JUROR:

THE COURT:

your parents own?

Okay.

No. I can be fair, yeah.

And what kind of a business do
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PROSPECTIVE JUROR: They own a flower shop.

THE COURT: Okay. Thank you.

Ms. Catinchi. 1Is that right?

PROSPECTIVE JUROR: Yeah. How long, nine years.

What part of Miami-Dade? Kendall. Three, I work for a Subway

franchise corporation. My parents work for a nonprofit. My

mom for a car rental. My dad owns a landscaping business, and

my brother is a real estate agent. I have a Bachelor's of

arts and sciences. No, not applicable. And sports.

THE COURT: I have a question. So what do you do for

Subway?
PROSPECTIVE JUROR: I work for the Latin America

franchisee, the headquarters.

THE COURT: Okay.

PROSPECTIVE JUROR: Development. Development of the
franchise.

THE COURT: Okay. And then you confused me. You

said your parents work for a nonprofit.

PROSPECTIVE JUROR: My dad owns a landscaping

business. My mom works for a nonprofit for immigrants.

THE COURT: And it's a nongovernmental organization?

PROSPECTIVE JUROR: It's a governmental, yeah.

THE COURT: It's a Government organization.
PROSPECTIVE JUROR: Yeah.

THE COURT: So who does she work for?
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always lying. They're just like everybody else.
Can you follow that law?

PROSPECTIVE JUROR: Yes, I do.
THE COURT: Is there anybody here who would not be

able to follow that law? If so, please raise your hand.

Okay. No hands.

Now, you live with a police officer. This is a

prosecution. Is the fact that you're going to a police
officer going to give you a problem that returning a verdict
of not guilty if the Government does not prove its case beyond
a reasonable doubt?

I will be fair.

PROSPECTIVE JUROR: No, it won't.

THE COURT: Okay. Is there anybody who has close
relationships with police officers who feel that those
relationships might affect their ability to return a not
guilty verdict if the United States was not able to proof its

case beyond a reasonable doubt? If so, please raise your

hand.

Okay. No hands.

Thank you very much.

PROSPECTIVE JUROR: You're welcome.

THE COURT: Okay. So now, next we have Ms. Fajardo.

PROSPECTIVE JUROR: Yes. Number 1, 36 years. Number
2, Miami. Number 3, social worker. Number 4, my parents are
retired. Number 5, I have a Master's in social work. Number
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PROSPECTIVE JUROR: It's called CASA.

THE COURT: All right. Fine. Thank you.
Ms. Izquierdo.
PROSPECTIVE JUROR: Hello.

THE COURT: Hello.

PROSPECTIVE JUROR: Number 1, I lived in Miami for 38

years, Dade County. I'm an office manager for a medical

facility. I live with my father. He's retired from

construction. My two childrens: One is in overseas medical

school; the other one is in Miami-Dade College. My husband is

a police officer, a sergeant, for Hialeah Gardens. High

school. No. No. And my hobbies are spending time with
friends and family.
THE COURT: Did you just say your husband is a police
officer?
PROSPECTIVE JUROR:

Yes, he is.

THE COURT: Okay. I've been waiting for someone to

say something like that. So I'm going to use you sort of as a
guinea pig. But everybody needs to listen.

I don't know that there's ever been a criminal case
which was tried without police officers, and the law is that
the testimony of police officers is to be evaluated just like
the testimony of any other person. Just because somebody's a
police officer doesn't mean they tell the truth all the time.

Just because they're a police officer doesn't mean they're
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6, no, not applicable. And my hobbies are traveling and
reading.

THE COURT: Okay. Do you have a sister who's been
nominated to be the U.S. Attorney?

PROSPECTIVE JUROR: No.

THE COURT: Okay. Thank you.
Mr. Castro.
PROSPECTIVE JUROR: Yes. Good morning. Number 1,

29. Number 2, Perrine. Number 3, head department, Miccosukee

hotel. Number 4, control manager at the hotel. No children.
College degree. No, number 6. Number 7, not apply. And
number 8, history.

THE COURT: So I had a little trouble hearing you.

So I apologize. So let's go back.

What is your job?

PROSPECTIVE JUROR: I work in Miccosukee, like a
manager.

THE COURT: As a manager at the Miccosukee --

PROSPECTIVE JUROR: Gambling, resort and gambling.

THE COURT: 1In the casino, at the golf course or
where?

PROSPECTIVE JUROR: Everywhere.

THE COURT: Anywhere. All right.

Who else is in your house?

PROSPECTIVE JUROR: My wife.
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THE COURT: Does she work?

PROSPECTIVE JUROR: Yes. She is a controller in

Doubletree Hotel here in downtown Miami.

you very

Palmetto

works for Kodak marketing channel sales.

children.

next three are college students.

THE COURT: Okay. Now I got it. That's fine. Thank

much.

Now we need to go to Ms. Muniz.

PROSPECTIVE JUROR: Number 1, 18 years. Number 2,

Bay. I am a teacher. I live with my husband. He

We have eight

My oldest is married and lives in Tennessee. The

school and two in elementary school.

And then we have two in high

THE COURT: Wow. I think we would all say wow, wow.

That's amazing. All right.

PROSPECTIVE JUROR: I have a Bachelor's degree in

education. I have not been on a jury. And number 7

is not

applicable. Number 8, a lot of grocery shopping, a lot of

cooking,

What did

a lot of cleaning and a lot of loving.
THE COURT: Okay. So what do you teach?

PROSPECTIVE JUROR: I teach Spanish.

THE COURT: Oh, okay. All right. And I'm sorry.

you say your husband does?
PROSPECTIVE JUROR: He works for Kodak.
THE COURT: Uh-huh.

PROSPECTIVE JUROR: And he works in channel
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PROSPECTIVE JUROR: He does industrial cleaning.

THE COURT: Okay. Thank you.
PROSPECTIVE JUROR: He's not my husband.
THE COURT: All right.

Mr. Barjoud.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: I am here 25 years. I live in

Miami Lakes. I own a supermarket. I have three kids live

with me.

One of them start to work before three months; and

other one, second one, she go to college, pharmacy school; and

third one, high school. My education, I am architectural

engineer

from Syria. I came for jury before, for the state

jury, but I didn't go. Said we call you again. Number 7 --

THE COURT: Not applicable.
PROSPECTIVE JUROR: No.

THE COURT: And number 8.

PROSPECTIVE JUROR: Number 8, to see my kids, my

grandchildren. That's very important to me.

THE COURT: Okay. Thank you very much.
Okay. Ms. Redondo.
PROSPECTIVE JUROR: Yes. Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, ten years. Number two,

Miami Gardens. Number 3, administration. Number 4,

my
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marketing.

THE COURT: Ah, okay. Thank you very much.

Ms. Rizzo.

PROSPECTIVE JUROR: Hi.

THE COURT: Hi.

PROSPECTIVE JUROR: For number 1 is 22 years. I live
in Doral. I am a licensed marriage and family therapist. I
live with my two youngest kids. They are college and work. I

have a Master's in marriage and family. I have never been in
a jury. And my hobbies, I travel.

THE COURT: Okay. And I'm sorry. You said one of
your kids works, right?

PROSPECTIVE JUROR: Yeah. I have three kids. One of
them lives in Colorado and the other two live here.

THE COURT: So the ones that are working, what are
they doing?

PROSPECTIVE JUROR: Colorado, he works at the slopes
when there is snow or he's just there. The other one, he
works with his dad. And my youngest daughter, she's going to
college.

THE COURT: All right. Thank you.

And did you tell me what your husband does? What
does he do? What does your husband do?

PROSPECTIVE JUROR: Oh, that was for me?

THE COURT: Yeah. Sorry.
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grandma and my son. Number 5, Bachelor of Science. Number 6,
yes. Number 7, I was not selected. And number 8, my son.

THE COURT: Okay. So let's just back up. So when
you say administration, what do you do?

PROSPECTIVE JUROR: I work for a JCV dealer, heavy
equipment, and I do like all the administrative work there.

THE COURT: Fine. And I take it your grandmother is
retired.

PROSPECTIVE JUROR: She never worked actually.

THE COURT: All right. Thank you.

PROSPECTIVE JUROR: You're welcome.

THE COURT: Ms. Belestine.

PROSPECTIVE JUROR: Yes. Thank you, Your Honor.

Number 1, 15 years. Number 2, Miami Gardens. Number
3, medical assistant. Number 4, living with my husband and my
two children. My husband is in school, Miami-Dade, custodian;
and my daughter finish business administration and is working;
and my son is doing technical is school. High school diploma
in Haiti. Yes, I was in jury duty, not selected. No. Yes, I
love music and helping people.

THE COURT: Okay. Thank you very much.

Okay. Mr. Scott.

PROSPECTIVE JUROR: 30 years. I've lived in Miami 30
years, Miami Gardens. I live in Miami Gardens. I'm an

electronic technician, senior electronic technician, also a
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senior pastor at Lilly Bass Church of God in Unity.
THE COURT: Nice.

PROSPECTIVE JUROR: I live with my wife. My wife is

the manager/supervisor of the water department of the City of
North Miami;

and my son, he's not working but he's in college

in Tallahassee. Educational background, I have associate's
degree in electronics and I have a Bachelor's degree in
biblical counseling. Never served on a jury. 7,
nonapplicable. And my hobby is volunteering community
service.

THE COURT: Okay. Thank you very much.
Ms. Strom.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, 18 years. Number 2,
Homestead. Number 3, I'm a park ranger with the National Park
Service. Number 4, I live with my parents. They're retired.

My brother is also there. He's disabled. And I have two

school-aged children. My education -- I'm sorry, number 5 is

Bachelor's in business. Number 6, no. Number 7, not

applicable. Number 8, water sports and traveling.

THE COURT: So if you're a park ranger and you work
for the National Park Service, then I guess you're a federal
employee?

PROSPECTIVE JUROR: I am.
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important point that I need to ask everybody about.

So, first of all, again, the charge in this case is
that the defendant was knowingly in possession of a firearm
when he's a convicted felon.
So does the charge give you any pause in any way?
PROSPECTIVE JUROR: What do you mean by that?

THE COURT: Well, is there anything about that charge
that you think might cause you not to follow my instructions
on the law or to disregard the law?

PROSPECTIVE JUROR: No, ma'am.
THE COURT: Is there anybody here who feels that
way? If so, please raise your hand.

Okay. No hands.

You sell, I take it, all kinds of guns at Dick's?

PROSPECTIVE JUROR: Only sporting rifles and
shotguns.
THE COURT: Sporting rifles and shotguns. Okay.
I just want to look at something here.
So why are you pursuing a degree in criminal justice?
PROSPECTIVE JUROR: I'll be joining the military.
But after the military I do see myself as a police officer.
THE COURT: And how do you think that will affect
your ability to be fair and impartial in this case?
PROSPECTIVE JUROR: I don't think it will affect me

at all, ma'am.
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THE COURT: Anything about that that would affect

your ability to be fair and impartial in this case?
PROSPECTIVE JUROR: No.

THE COURT: Okay. And what did your parents do

before they retired?

PROSPECTIVE JUROR: My mother was a nurse and my

father was a ship's captain.

THE COURT: Okay. Thank you very much.

Now we need to find Mr. Segura.

PROSPECTIVE JUROR: Good morning, Your Honor.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1 would be 21 years.

Number 2 would be Kendall. Number 3, I'm a retail sales

associate for Dick's Sporting Goods. But I am in the hunting

section that does sell firearms.

THE COURT: Okay.

PROSPECTIVE JUROR: Number 4, my mother is a surgical

coordinator. My father is a wholesaleman for camera

equipment. Number 5, I have an associate's degree. I don't

know what Miami-Dade calls it. I think it's either public

safety or criminal justice, and I am getting my Bachelor's

degree in criminal justice. I've never been on a jury. 7 is

not applicable. My hobbies and interests is fishing, hunting,

and I do shoot firearms for fun.

THE COURT: So that's good, because this brings up an
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THE COURT: So, if you came to the conclusion that
the Government had failed to prove its case beyond a
reasonable doubt, would you be troubled in any way by

returning a verdict of not guilty?

PROSPECTIVE JUROR: No, ma'am.

THE COURT: Okay. All right. Thanks.

Okay. Ms., is it Illa?

PROSPECTIVE JUROR: Illa.

THE COURT: Illa.

PROSPECTIVE JUROR: Hello.

THE COURT: Hi.

PROSPECTIVE JUROR: 25 years, Hialeah. I'm a

full-time student. My father works at Port Everglades as the

chief clerk. My mom is a pre-K teacher at Miami-Dade County.

My sister is a nonprofit lawyer for asylum cases. I have

another sister who is an education director for the City of

Hollywood. I have a brother who works at Best Buy. My

background is an AA in social studies education. No. 7, not

applicable. 8, a lot of stuff, like cooking, sewing,

crafting.

THE COURT: Okay. So what are you studying?

PROSPECTIVE JUROR: History.

THE COURT: All right. Thank you.

Mr. Fantes.

PROSPECTIVE JUROR: Number 1, 25 years. Number 2,
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Brickell.

and no.

I've work

downtown
girlfrien
science 1

multi-bik

years.

technicia

with my mother.

My brothe

Kendall.

Unemployed. Alone. Associate's in business. No

Video games and movies.

THE COURT: So are you looking for work?

PROSPECTIVE JUROR: Not at the moment.

THE COURT: What kind of work have you done?

PROSPECTIVE JUROR: I've been a driver for Uber and

ed in a warehouse at Best Buy.

THE COURT: All right. Thank you.

Mr. Tom.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1 is 33 years. Number 2,

Miami. Number 3, Registered Nurse. Number 4, my

d is a nurse practitioner. I have a Bachelor's of

n nursing. No. 7, not applicable. And crossfit,

ing and traveling.
THE COURT: Okay. Thank you.
Mr. Kotil.

PROSPECTIVE JUROR: Good morning, Your Honor.

THE COURT: Good morning.
PROSPECTIVE JUROR: 1I've lived in Miami-Dade for 33
I work at an animal shelter as a lead kennel
n and I'm a groundskeeper at my local church. I live
She is a legal secretary for Yelen & Yelen.

r just entered med school. I have a Bachelor's
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be husban

the jury?

nothing.

Number 2,
nursing a
airport.

12,

one i

brain dis

cannot take care of herself.

five-year-old.

but I was

d works for Homeland Security.

How would that affect you if you were selected for

Would you be able to be fair and impartial?
PROSPECTIVE JUROR: Um, yeah. That is not affecting
THE COURT: Okay. Thank you.

Ms., is it Hogu?

PROSPECTIVE JUROR: Yes. Marie Hogu.

THE COURT: Uh-huh.

PROSPECTIVE JUROR: Number 1, I live in Miami-Dade.

I live in -- what is it -- Miami Gardens. Number 3,
ssistant. Number 4, my husband work for the

He's a supervisor. And I have two children. One is
s 19. My 19-year-old, she's very sick. She has a

ease. So I stay home to take care of her because she

She's 19 but she thinks like a
I went to high school. 1I've been in a jury
n't selected.

THE COURT: And number 8.

PROSPECTIVE JUROR: Number 8, I stay home and take

care of my daughter.

THE COURT: Okay. Thanks, Ms. Hogu.

Okay. Mr. Pessolano.
PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.
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degree in management supervision and I'm also currently

enrolled as a nursing student at Mercy Hospital. I have never

been on a jury. 7, not applicable. My hobbies are anything

outdoors, traveling, the gym.

THE COURT: Okay. Thanks.

Ms. Fernandez.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, I've been here for 15

years. Number 2, Miami Beach. 3, I'm an accountant. 4, my

dad works in construction and my mom is a teacher assistant.

5, I have a Bachelor's in accounting. 6, no. 7, not

applicable. And 8, the beach and the gym.

THE COURT: Okay. Thank you.

Ms. Garcia.
PROSPECTIVE JUROR: Good morning.
THE COURT: Good morning.

PROSPECTIVE JUROR: 32 years. I live in Hialeah. I

work at the airport in support service. My husband works for

Homeland Security in the airport. I have two kids. One work

for Dade County public school and the other one is in

college. And I studied two years and a half in my country in
the university. No. 7, no. And reading and traveling.
THE COURT: Okay. I know you've already told me you

have some problems with English. But now you've told me your

60

PROSPECTIVE JUROR: Number 1, 13 years. Number 2,

Miami Beach. Number 3, I work in nightclubs and events.

Number 4 is only me. 5, high school. Number 6, no. Number

7, no. Martial arts.
THE COURT: Okay. Thanks.
Ms. Monagas. I'm not sure how to pronounce it.
PROSPECTIVE JUROR: It's Monagas.
THE COURT: Ms. Monagas.
PROSPECTIVE JUROR: Number 1, 42 years. Number 2,
Kendall. Number 3, I'm an elementary school teacher. Number

4, I live at home but I do have a daughter who doesn't live at

home but she's a physician assistant. Number 5, Bachelor of

Science. Number 6, yes, I was on a jury before.

THE COURT: You're the first person out of everybody
here to actually say you've been on a jury.

PROSPECTIVE JUROR: Yeah.
THE COURT: I think that's the first time in all the
time I've been on the bench that I've gone so far into jury

selection and not had a person say they had been on a jury.

PROSPECTIVE JUROR: Yeah. It was about two years
ago, I think.

THE COURT: Was it a civil case or a criminal case?

PROSPECTIVE JUROR: Criminal. We did reach a
verdict. I think it was dismissed for a reason or another.

THE COURT: All right.
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PROSPECTIVE JUROR: And my hobby is reading and
ballroom dancing.

THE COURT: Okay. Thank you.

Ms. Uche. Is that how you pronounce it?

PROSPECTIVE JUROR: Yes. Grace Uche.

I've lived in Miami-Dade County for 24 and a half
years. I live in Kendall. I'm a university instructor. I
have four children. They are all students. One high school
student, three university students. The oldest just graduated
last May.

THE COURT: Congratulations.

PROSPECTIVE JUROR: Thank you.

THE COURT: 1Is he or she working?

PROSPECTIVE JUROR: Not yet because he's planning on
pursuing, going for the --

THE COURT: Graduate school.

PROSPECTIVE JUROR: Graduate school, right.

THE COURT: All right.

PROSPECTIVE JUROR: My background is in healthcare.
I teach health information management program. Number 6, no.
Haven't been on a jury. 7, not applicable. 8, singing,
cooking, reading, spending time with family and friends.

THE COURT: Okay. Thank you.

Mr. Gil.

PROSPECTIVE JUROR: Thank you. Good morning.
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PROSPECTIVE JUROR: Sales.

THE COURT: Okay. What kind of sales?

PROSPECTIVE JUROR: Uh, well, I used to work at a
warehouse where I was the -- the -- like the fruit, like
avocados, mangoes and things like that.

THE COURT: Okay. Thank you.

PROSPECTIVE JUROR: Thank you.

THE COURT: Mr. Birnie-Visscher. Is that the way you
pronounce it?

PROSPECTIVE JUROR: That's correct. Yes. Good
morning, Your Honor.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, five years. Number 2,
Midtown Miami. Number 3, I'm in the wine business focusing on
sales. I also have my own photography company. Number 4
doesn't apply. I live by myself. Number 5, I have a
Bachelor's in hospitality and business. Number 6, no. Number
7 doesn't apply. Number 8, scuba diving and photography.

THE COURT: Okay. Thank you.

Now we need to get the microphone to Mr. Hernandez.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: My name is Peter Hernandez.
Number 1 -- my name is Peter Hernandez. I live in Miami-Dade

for ten years. I lived at Marion Oaks for eight years.
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THE COURT:

Good morning.

PROSPECTIVE JUROR:

Living in Miami for 25 years.

Kendall Lakes. I'm a chief engineer. My wife, she's a

teacher, ESOL, degree in IT.

My educational background is V

Tech, Vocational Technical Institute.

THE COURT:

I'm sorry. Could you say that again?

PROSPECTIVE JUROR:

Institute.

THE COURT:

Okay.

PROSPECTIVE JUROR:

THE COURT:

Number

PROSPECTIVE JUROR:

THE COURT:

Okay.

Ms. Mancillas. Is

PROSPECTIVE JUROR:

THE COURT:

Okay.

PROSPECTIVE JUROR:

Homestead. Number

V Tech, Vocational Technical

I never been on a jury duty.

8.

Number 8, hobbies is Metallica.
That's good. Thank you.
that how you pronounce it?

Yes, Mancillas.

Number 1, 34 years. Number 2,

3, for right now I'm just a stay-at-home

mom. Number 4, I have three girls. They're all studying.

Number 5, I did an associate's on business. And number 6,

no. Number 7, no.

THE COURT:

And number 8, music, anything that's fun.

So are

PROSPECTIVE JUROR:

you married?

No.

THE COURT: Okay. So what kind of work have you
done?
64
THE COURT: Okay.
PROSPECTIVE JUROR: Number 2 now. I live in the
Kendall area. I'm a waiter. I'm a welder, certified welder

with AWS, which is American Welding Society.

THE COURT:

Hold the microphone a little closer.

We're having trouble hearing you. I'm sorry. What do you do?

PROSPECTIV]

certified welder fr

E JUROR:

Question number 3, I am a

om AWS, which is American Welding Society.

Number 4, I have two children, fully grown, a daughter and a

son. My daughter,

Miami-Dade Police Department. My son, he's

in the military working in the hospital, military hospital.

My educational background is high school. And I do think that

I have enough education to be a juror.

THE COURT:
PROSPECTIV!
THE COURT:
PROSPECTIV!

hobbies, I like box

Okay.

E JUROR:

I've never been a juror.

And number 8.

E JUROR:

Number 8, yeah, number 8, my

ing. I like jogging. I like running. I

love cooking. Those are my hobbies.

THE COURT:
of questions.
PROSPECTIV]

THE COURT:

All right. So I need to ask you a couple

E JUROR:

Yeah.

So you said your daughter works for the

Miami-Dade Police Department?

PROSPECTIV!

E JUROR:

My daughter?




19

20

21

22

23

24

25

19

20

21

22

23

24

25

65

THE COURT:
PROSPECTIVE
Police Department.
THE COURT:
PROSPECTIVE
offices at Doral.
THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE

THE COURT:

Yes.

JUROR: Yeah, she works for Miami-Dade

And what does she do there?
JUROR: She's working in one of the
I'm sorry. She works out of Doral?
JUROR: She works at Doral.

Is she a police officer?

She works in the office.

JUROR: No.

Okay. All right. And is your son a

military police officer?

PROSPECTIVE

THE COURT:
hospital.

PROSPECTIVE
doctors.

THE COURT:

to me privately. So

PROSPECTIVE

just said to you here is all I had to say.

JUROR: No.

I think you said he works in the

JUROR: He works in the hospital with the

All right. And I know you want to speak
we'll do --
JUROR: what T

Well, according to this,

I don't need to

speak to you privately again.

THE COURT:

PROSPECTIVE

THE COURT:

All right. Thank you.
JUROR: Okay.
Thanks.
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have two daughters.

doctor.

One is a forensics and psychologist

The other one has a Master's in psychology and works

for Florida Department of Health and the mental department. I

have some college.
THE COURT:

PROSPECTIVE

supervisor in an apartment building.

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

living in Miami for about seven years.
I do content development.

have a Bachelor of fine arts in film.

jury.
Little Haiti, improv
filmmaking.

THE COURT:

Mr. Pedro Hernandez.

And what do you do? Do you work?

JUROR: I work for -- I'm a maintenance
My hobby is music.

Never been on a jury?

JUROR: No.

Okay. Thanks.

JUROR: Thank you.

Mr. Cediel.

JUROR: Hi. Good morning.

How do pronounce it? ?

JUROR: Cediel.
Okay.
JUROR: That was close enough. I've been

I live in Miami Beach.
My boyfriend works for a hotel. I

I've never been on a

And I perform every weekend in Villain Theater in

comedy, and I teach inner-city youth

Okay. Thank you.

That's interesting. We have a
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Ms. Sanchez.

PROSPECTIVE JUROR: Good morning. Number 1, 28

years. Number 2, Hialeah. Number 3, my husband and I have a

souvenir company. We also sell on Amazon, Etsy and eBay. I

live with my husband, who works with me, and my mother-in-law,

who is a retired assistant nurse. I have two sons, one in

high school, one in middle school. I have a diploma from the

Art Institute of Fort Lauderdale in graphic design. And

number 6, no. Number 7, not applicable. And number 8, baking

and traveling.

THE COURT: So what kind of souvenirs are we talking

about?

PROSPECTIVE JUROR: We basically sell to boutiques

all across the United States and also the Caribbean.

THE COURT: Uh-huh. But what kind of souvenirs?

PROSPECTIVE JUROR: The souvenirs that we sell is

usually bags, magnets, stuff like when you go, you know, on

vacation, you bring back to your, you know, loved ones and
stuff like that.
THE COURT: Okay. Thanks.

Mr. Tamarit, is that how you pronounce it?

PROSPECTIVE JUROR: Tamarit.

THE COURT: Okay. Mr. Tamarit.

PROSPECTIVE JUROR: I've been here in Miami-Dade for

51 years. I live in Goulds. My wife is a pre-K teacher. I

68

Peter Hernandez and a Pedro Hernandez. And both of you wanted

to speak privately.

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: Anyhow, could you answer the questions on

the piece of paper?

PROSPECTIVE JUROR: Yes.
THE COURT: Okay.
PROSPECTIVE JUROR: 1, 40 years. 2, Miami. 3,

sales. 4, I live with my wife. She's a housewife. My son is

a real estate appraiser. My daughter is a Registered Nurse.

5, graphic design. 6, no. 7, not applicable. 8, fishing.

THE COURT: And what do you sell?

PROSPECTIVE JUROR: Interior furnishings for the

design trade.

THE COURT: Okay. Thank you.

Mr. Perez.

PROSPECTIVE JUROR: Good morning.

THE COURT: Good morning.

PROSPECTIVE JUROR: Number 1, I have been living here

for 28 years. Live in Coconut Grove. Number 3, I'm a nurse.

4, I live with my girlfriend. She's a Government employee.

Number 5, I have an associate's in science. Number 6, I have

been on a jury. 7, just one time. It was a civil case and it

was dismissed. Number 8 is music, cooking and martial arts.

THE COURT: You said your girlfriend is a Government




19

20

21

22

23

24

25

19

20

21

22

23

24

25

69
employee.
PROSPECTIVE JUROR: Yes, ma'am. She works for a
Congressman.
THE COURT: Okay. All right. Fine. Thanks.

So, my next question is directed to the few people
who have ever served on a jury that are in here.
Is there anything about your prior jury service that

might affect your ability to be fair and impartial in this

case? If so, please raise your hand.
Okay. No hands.
Okay. Now, again, let me just make sure I've got

everybody here. Is there anybody here who hasn't already told

me who either has ever been a law enforcement officer or who

lives with a law enforcement officer -- anybody -- or lives
with somebody who was a law enforcement officer? If so,
please raise your hand.

THE COURT SECURITY OFFICER: Your Honor --

THE COURT: Oh, there was a hand. I'm sorry. I
forgot your name. You're Mr. Gil, right?

PROSPECTIVE JUROR: Yes, that's correct.

THE COURT: Okay.

PROSPECTIVE JUROR: Does this apply in the country or
another country?
THE COURT: It doesn't matter.

PROSPECTIVE JUROR: 1In my original country I was in

71

Okay. No hands.

Now, is there anybody here who's had any experiences

with local, state or federal law enforcement that you think

might affect your ability to be fair and impartial or left you

with bad feelings about law enforcement? Anybody have

anything like that going on? If so, please raise your hand.

Oh, we have a hand. Just wait for the microphone,

Mr. Herrera.

Okay. So, Mr. Herrera, why did you raise your hand?

PROSPECTIVE JUROR: Well, I raised my hand, in

certain occasions where I've been kind of harassed a little

bit by police. One time in particular, I was taking out the

trash in my own home, and by the corner I saw a police car

like just standing there at night. So, you know, whatever, I

just took out the trash and, you know, just mind my business.

As I was coming out of my complex going home, he kind

of came from like my blind side to my right side, kind of

stopped me, checked me, you know, asked for my information,

all that. And he was asking me what I was doing, you know,

around the neighborhood. And I told him I was just taking out

the trash. I live right here, sir. I live on 3ered Street in

Hialeah and pretty much just had a different opinion about
that.
THE COURT:

Okay. How long ago was that?

PROSPECTIVE JUROR: Like more than -- like years ago,
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law enforcement.
THE COURT: You were a law enforcement officer.
PROSPECTIVE JUROR: Yes.

THE COURT: I'm sorry. Remind me where you're from.

PROSPECTIVE JUROR: Cuba.
THE COURT: Is there anything about that that you
think would affect your ability to be fair and impartial in
this case?

PROSPECTIVE JUROR: Not at all.
THE COURT: How long ago was that?
PROSPECTIVE JUROR: That was 30 years ago.

THE COURT: All right. Thank you.

Now, this case was apparently investigated, as far as
I can tell, by the Homestead Police Department and by the
Bureau of Alcohol, Tobacco and Firearms.

Is there anybody who has any feelings or opinions

about either the Homestead Police Department or the Bureau of

Alcohol, Tobacco and Firearms? If so, please raise your hand.
Okay. No hands.
Now, a number of you told me that you live in
Homestead. So is there anything about the fact that we're

going to be hearing from a lot of Homestead police officers
that you think would affect your ability to be fair and
impartial in this case and to follow the law?

If so, please

raise your hand.
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like three years ago.

THE COURT: But it stuck with you.
PROSPECTIVE JUROR: Yeah.
THE COURT: So do you think you can put your personal
experiences with police officers aside and judge this case
fairly and impartially? Both sides are entitled to a fair
trial.

PROSPECTIVE JUROR: Yeah.
THE COURT: Mr. Elysee is entitled to be presumed
innocent as he sits here now.

PROSPECTIVE JUROR: Right.

THE COURT: But both sides are entitled to a fair
trial. Can you give both sides a fair trial?

PROSPECTIVE JUROR: I can try to give them a fair
trial. I mean, I can look at both cases and depending -- you
know, it's kind of hard for me to really make a decision. I

look at the defendant, yeah, he might have a felony and, you

know, have an unarmed weapon (sic). But maybe that can be

like for, in some cases, for protection. If he's not really

going around killing people, maybe.

THE COURT: Well, or maybe he's not the person the

police officers saw.

PROSPECTIVE JUROR: Right.
THE COURT: Right?
PROSPECTIVE JUROR: Yeah.
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THE COURT: Right. Because you don't know what the
facts are.
PROSPECTIVE JUROR: No.
THE COURT: You don't know whether, when he was
arrested, he had a firearm, didn't have a firearm. You don't

know anything about the facts of the case, right?

PROSPECTIVE JUROR: Right.

THE COURT: Okay. So do you think you can be fair

and impartial?
PROSPECTIVE JUROR: Uh --
THE COURT: Or are you reluctant?

PROSPECTIVE JUROR: I think reluctant maybe, yeah.

THE COURT: Right. So you're questioning your

ability to be fair and impartial?

PROSPECTIVE JUROR: Yeah.
THE COURT: All right. Thanks.
PROSPECTIVE JUROR: Yeah.

THE COURT: Okay. Anybody else who's had any

experiences with local, state or federal law enforcement that

would affect your ability to be fair and impartial in this

case? If so, please raise your hand.
Okay. Mr. Barjoud.
Okay. Why did you raise your hand, Mr. Barjoud?
PROSPECTIVE JUROR: My business is a supermarket, but
sometime -- like I got a problem one time. Somebody open beer

75

THE COURT: Thank you.

Anybody else who's had any experience with local
state or federal law enforcement that you think might affect
your ability to be fair and impartial in this case?

Mr. Roldan.

PROSPECTIVE JUROR: Yes. I had one time a case. It

was a simple case, just a ticket that I got. And for some

reason, you know, first the police officer, he's the one

that's the one that's actually accusing me, right. And I had

proof that he was wrong, you know. And he said that I did an

improper turn. It was in Broward. And he said I did an

improper turn, so, to the left. And he was a little bit

farther up from the -- from where I turned. And he said that

I crossed over and I did an improper turn. He was a little

bit farther up. And he stopped me and he gave me a ticket.

I actually went to the judge, and the judge said what

do you have to say about that. I actually told him, look, I

have proof that when I did the turn, there's no lines there.

And I couldn't go to the right-hand side, and that's what I

got ticketed for.
The judge actually went over to the officer and told

him, look, he has all this proof, and he gave him another

chance, you know, like to prove that. And he looked at the

pictures that I actually brought, and he said, no. What

happens, he came from the second line and actually did the
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and come to my store, and I get a problem after that for not

any reason to me, not happened to me, you know. I went to

court and I get the arrest for somebody open beer outside and

go inside the store. This is what's happened.

THE COURT: So are you saying that the police

harassed your customers or the police harassed you?

PROSPECTIVE JUROR: No. Alcohol beverage department.

THE COURT: Pardon me?

PROSPECTIVE JUROR: Alcohol beverage department came

to my store that time and somebody came, was in my store, and

saw him with alcohol open, beer. And he said, you got a

ticket now. We have to arrest you. You have to go to court.

I said, not my fault, you know. Look at now, you're here, I
am here. How he came inside, it's not my fault.
THE COURT: I see. And that happened how many times?
PROSPECTIVE JUROR: One time.
THE COURT: One time. And can you put that

experience aside?
PROSPECTIVE JUROR: No. I went to court and the case

is dismissed. After that I feel okay. You know, nothing
happened after that.

THE COURT: So, 1f you were selected for the jury,
would this affect your ability to be fair?

PROSPECTIVE JUROR: No, no. Everything okay after

that.
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improper turn. And right there they just told me I was --
they didn't give me another chance to actually say anything.
It kind of affected me because it wasn't the truth.

THE COURT: Okay. And how long ago was this?

PROSPECTIVE JUROR: This was like a few years ago.

THE COURT: Okay.

PROSPECTIVE JUROR: I actually brought it up on the
last, um, they picked me for a jury.

THE COURT: Uh-huh.

PROSPECTIVE JUROR: And actually started up a little
thing that they have.

THE COURT: So I take it you feel a little negative
about police officers?

PROSPECTIVE JUROR: Negative. That's why --

THE COURT: Okay. I'm glad you told me.

PROSPECTIVE JUROR: God is the only one to judge, you
know.

THE COURT: I see. Okay. So it's all related, these
issues. Okay. Fine. Thank you very much, Mr. Roldan.

Now, is there anybody here who has or expects to

have, or who lives with anybody who has or expects to have,
any kind of dispute with the Federal Government?

So, in other words, maybe you have a problem with the
Internal Revenue Service. Maybe you have a relative who's

been turned down for Social Security benefits. Maybe you're a
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former federal employee and you have a discrimination claim
against the Government.

Anybody have anything like that going on in their
life? 1If so, please raise your hand.

Okay. No hands.

Okay. Now, again, in this case -- and I don't mean
to harp on it -- Mr. Elysee is charged with being a felon in

possession of firearm and ammunition.

Is there anything about the charge in and of itself
that would affect anybody's ability to be fair and impartial
in this case?

If so, please raise your hand.

Okay. So there's a hand back there.
Mr. Hernandez, you wanted to speak privately anyway.

PROSPECTIVE JUROR: Yes.

THE COURT: So let's talk about it then.

PROSPECTIVE JUROR: Okay. I was a victim of armed
robbery.

THE COURT: All right. That's fine. I'm glad you

told me that. So we should talk about that.

Is there anybody else here, by the way, who's ever

been a victim of an armed robbery? If so, please raise your
hand.

Okay. So let's just get the hands at the moment.
Okay. So Ms. Rodriguez, Raquel Rodriguez -- actually I'm not

going to ask you any questions. I think I'm going to ask you
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able to make a note of it. Okay. Two people. Got that?

Okay. And what about in the second row on this side,

who owns a firearm? Hold your hand up. Nobody.

Okay. What about in the last row over there, who

owns a firearm? Raise your hand.

Okay. Fine. Thanks.
Now, I'm about to ask is my last couple of
questions. But I'd like to see the lawyers at sidebar,

please.
(SIDEBAR CONFERENCE:

THE COURT: So I'm about to ask whether any of them
or anyone close to them has ever been convicted of or
investigated for a crime, and then that's pretty much it.
Is there anything you want me to follow up on?
MR. McDONALD: The only thing, Your Honor -- you got
most of it -- I think would be not only who lives with someone
who's in law enforcement but has a close friend or family
member in law enforcement.

THE COURT:

Okay. Anything else?

MR. McDONALD: One other thing, Your Honor, whether

the fact that Mr. Elysee has a prior felony conviction would
affect their judgment.
THE COURT: Okay.

MR. McDONALD: Thank you, Your Honor.

(SIDEBAR CONFERENCE CONCLUDED)
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about this privately. Okay. Raquel Rodriguez.

And you are Mr. Cediel.

And who else? Was there somebody else? Just those

two hands, right?

All right. Fine.

Has anybody been a victim or is there anybody here
who's been close to anybody who's been a victim of any kind of

gun violence? If so, please raise your hand.

Okay. So you are -- I don't remember your name.

PROSPECTIVE JUROR: Maria Fernandez.

THE COURT: Maria Fernandez. Okay.

Now, the lawyers always want to know this, but I'm

not a hundred percent sure, but let's satisfy them by finding

out. Who in the jury box owns a firearm? If you could just

raise your hands and hold your hands up long enough for the

lawyers to make a note of that. Let's just start with the

people in the jury box for right now. Okay. So we just have

one person.

Now, what about in the first row back there, anybody

own a firearm? Just the first row.

How about the first row over on this side of the

courtroom? Anybody own a firearm? Just hold your hand up

long enough for people to see. Okay.

Now, what about in the second row, who owns a

firearm? Hold your hands up long enough for the lawyers to be
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THE COURT: Okay. We're getting close to the end.
So let me ask you a couple more questions of you all
together. The first question that I have for you is whether
the fact that Mr. Elysee has a felony conviction will affect
your ability to be fair and impartial in this case and to
presume him to be innocent in this case. If so, please raise
your hand.

Okay. No hands.

And is there anybody here who hasn't already told us
who has close relationships with law enforcement? If so,
please raise your hand.

There's one hand -- well, a couple of hands.
Okay. So let's start with Ruby Fernandez.
PROSPECTIVE JUROR: Actually I just have a question.
Does correctional officers apply to this?

THE COURT: Not really. But do you have a close
personal friend who's a correctional officer?

PROSPECTIVE JUROR: I work at a prison.
THE COURT: Pardon me?
PROSPECTIVE JUROR: I work at a prison.

THE COURT: Oh, you work at the prison. Right.

So is there anything about that that will affect your
ability to be fair and impartial?

PROSPECTIVE JUROR: I'm hoping not.

THE COURT: You're hoping not.
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PROSPECTIVE JUROR: Yeah. I'll listen to the

evidence.

THE COURT: Okay. Well, do you have concerns about

your ability to be fair and impartial?

PROSPECTIVE JUROR: Um, no, not at this time.

THE COURT: Okay. I mean, you do health service

administration. So which prison do you work in?

PROSPECTIVE JUROR: Homestead.

THE COURT: That's a state prison, right?

PROSPECTIVE JUROR: (Nods in the affirmative).

THE COURT: Is that is a processing center or is that

PROSPECTIVE JUROR: No. It's a female correctional

institution.

THE COURT: It's a female correctional institution.

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: And how long have you worked there?

PROSPECTIVE JUROR: 13 years this July.

THE COURT: Okay. You know, look, I don't want to

put words in your mouth. If you think that, you know, you

would have a problem being impartial or giving the defendant
the benefit of the presumption of innocence, you should let me
know.

PROSPECTIVE JUROR: I'll look at the evidence.

THE COURT: Okay. But your body language is you have
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if you're selected for the jury?

PROSPECTIVE JUROR: Not at all, ma'am.

THE COURT: Thank you.
PROSPECTIVE JUROR: You're welcome.
THE COURT: Who else?
PROSPECTIVE JUROR: Maria Fernandez.

THE COURT: Okay. Ms. Fernandez.

PROSPECTIVE JUROR: I have a close friend that's a
police officer for Hialeah.
THE COURT: And how do you think that would affect
you 1f you were on the jury?
PROSPECTIVE JUROR: I don't think it will affect me.

THE COURT: Okay. Thank you.

Anybody else?
PROSPECTIVE JUROR: My name is Pedro Tamarit.

THE COURT: Uh-huh. Mr. Tamarit.

PROSPECTIVE JUROR: Yeah. I have two close friends

that are in Miami-Dade Police Department.
THE COURT: Do you think you could be fair and
impartial notwithstanding your friendship with those
individuals?
PROSPECTIVE JUROR: I don't think so, no.
THE COURT: Do you have any concerns?
PROSPECTIVE JUROR: No.
THE COURT: Fine.

Okay. Thank you.
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some concerns.

PROSPECTIVE JUROR: 1I'll look at the evidence. 1I'll
try not to --
THE COURT: Maybe we can talk about it a little more

in a little while.

PROSPECTIVE JUROR: Okay.

THE COURT: Okay. Fine. You can have a seat.
And Ms. Pabst.

PROSPECTIVE JUROR: Yes.

THE COURT: Why did you raise your hand?

PROSPECTIVE JUROR: For law enforcement. My
daughter, two and a half, her father is a retired Miami-Dade
law enforcement.

THE COURT: All right. And do you think there's
anything about that that would affect your ability to be fair
and impartial?

PROSPECTIVE JUROR: No.

THE COURT: No.

Okay. Thank you.

And in the back of the courtroom, who had their hands
up?

Could you give me your name again?

PROSPECTIVE JUROR: Hi. My name is David Kotil. My
uncle is a retired detective for Miami-Dade, and my
brother-in-law is inactive police officer from North Carolina.

THE COURT: And how do you think that will affect you
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And who else?

THE COURTROOM DEPUTY: Judge, one more in this row.

THE COURT: Okay. Well, this is our lady whose

husband is --

PROSPECTIVE JUROR: Mercedes Izquierdo.

THE COURT: Yes.

PROSPECTIVE JUROR: My husband is a police officer,

actually a sergeant, for Hialeah Gardens for 21 years.

THE COURT: Didn't we talk about this earlier?

PROSPECTIVE JUROR: Yes. But I think that everyone

has a benefit of the doubt to have a fair trial.

THE COURT: Thank you very much.

PROSPECTIVE JUROR: You're welcome.

THE COURT: And then over here, our park ranger has

her hand up. Ms. Strom.

PROSPECTIVE JUROR: I work with them every day.

THE COURT: And how is that going to affect your

ability to be fair and impartial or to follow the law?

PROSPECTIVE JUROR: I don't know. I don't think so.

THE COURT: You don't think so.

PROSPECTIVE JUROR: No.

THE COURT: Do you have some concerns about it?

PROSPECTIVE JUROR: Well, no -- yes, yes.

THE COURT: You do have some concerns.

PROSPECTIVE JUROR: Yes.
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THE COURT: So you're not confident of your ability

to be fair and impartial.
PROSPECTIVE JUROR: No.
That's fine.

THE COURT: Okay.

PROSPECTIVE JUROR: Thank you.

THE COURT: We have plenty of people.

Anybody else?

PROSPECTIVE JUROR: Jonathan Pessolano.

THE COURT: Okay. Mr. Pessolano.

PROSPECTIVE JUROR: I do train some officers for

Miami Beach Police Department in martial arts and North Miami
Beach.

THE COURT: Okay. And how do you think that would

affect you if you were selected for the jury?

PROSPECTIVE JUROR: No, ma'am, not at all.

THE COURT: It would not affect you. Okay. Thank

Anybody else?
All right. So now we're getting very close to my
last question. So my next question is -- and this is the
question I had in mind when I said you may not want to talk
publicly -- have you or has anyone close to you ever been
investigated for or accused of a crime.

Now,

again, if you don't want to speak about this

publicly, that's fine. But I need to know who the question
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THE COURT: A theft. Okay. How long ago was this?

PROSPECTIVE JUROR: He's still incarcerated.

THE COURT: No. But how long has he been

incarcerated?

PROSPECTIVE JUROR: About four, five years.

THE COURT: Okay. And do you know anything about the

prosecution?
PROSPECTIVE JUROR: Uh, can you be more specific with
the question, please?

THE COURT: Well, first of all, let me ask you this.

Is he incarcerated here in Florida?
PROSPECTIVE JUROR:

Yes, ma'am.

THE COURT: So I asked you if you knew what he was

charged with and you seem to be uncertain.

PROSPECTIVE JUROR: Yes. I'm uncertain of all the
charges, yes.

THE COURT: And why is that?

PROSPECTIVE JUROR: Because, um, my brother, you
know, says that, you know, that law enforcement made up a lot
of the charges.

THE COURT: Okay. Well, did you go to the trial?

PROSPECTIVE JUROR: No. I did not go to a lot of the

trials. No, I did not.
THE COURT: Do you have an opinion about whether he

was treated fairly by the police or by the criminal Jjustice
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applies to.

So we're going to do this like row by row. We'll
start with the people in the jury box. The question is have
you or has anyone close to you ever been accused of or

investigated for a crime. If the question applies to you,

just raise your hand, please.

Okay. So we've got Raquel Rodriguez. We've got
Ms. Fernandez. Raise your hands. I'm sorry. I'm not that
fast. And then we've got Ms. -- I'll get there. I know you

have a hyphenated name. Ah, Ms. Garbini Marin. Okay.

So are any of you willing to talk about the
circumstances in open court or would you rather speak
privately?

Ms. Rodriguez.

PROSPECTIVE JUROR: Okay.

THE COURT: Okay. So why did you raise your hand?

PROSPECTIVE JUROR: I personally have never been

investigated, thank God, never committed any crimes. But I do

have a brother that's incarcerated.
THE COURT: Is he incarcerated in a federal or a
state institution?
PROSPECTIVE JUROR: Um, I think a state.

THE COURT: And why is he incarcerated? What was he

charged with, if you know?

PROSPECTIVE JUROR: I believe it was a theft.
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system?

PROSPECTIVE JUROR: Um, in my opinion, you know, just

based on what my mother has told me, my brother has told me,

and, you know, I personally feel that he may have been

treated, you know, unfairly.

THE COURT: Okay. So how long is his sentence, do

you know?
about

PROSPECTIVE JUROR: I'd rather speak, you know,

that privately.

THE COURT: Okay. So we'll talk about it privately.

Okay. And Ms. Fernandez, did you want to speak
privately? Yes.

Okay. And Ms. Garbini Marin, did you want to speak
privately?

PROSPECTIVE JUROR: No.

THE COURT: Okay. So tell me why you raised your

hand. Just wait for the microphone.
PROSPECTIVE JUROR: Because my ex-husband was
convicted of a crime, spent 15 months in a federal prison.

THE COURT: Okay. And what kind of a crime was it,
if you know?

PROSPECTIVE JUROR: It was a conspiracy to import
marijuana.

THE COURT:

Okay. Was he prosecuted in this

district?
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PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Do you know what the law

enforcement agency was? Was it the Drug Enforcement
Administration or the FBI?

PROSPECTIVE JUROR: I think it was the Drug
Enforcement Administration, yes.
THE COURT: And do you have any opinions about
whether he was treated fairly or unfairly by --

PROSPECTIVE JUROR: I think it was fairly. But since
you asked if anybody had --

THE COURT: Right, and I need to know.

Is there anything about that experience that might
affect your ability to be fair and impartial?

PROSPECTIVE JUROR: No.

THE COURT: No. Okay. Thank you very much.
Okay. So in the first row on that side of the
courtroom, who does the question apply to?

I'm sorry, Mr. CSO, I can't see around you. So let's

just get the names.

So Ms. Azar and then Ms. Izquierdo, is that right?
No, not Ms. Izquierdo. Ms. Catinchi, right?

And then Ms. Fajardo and Mr. Castro. Right? Okay.

And if you're willing to speak in court, raise your
hand.

Okay. Only Mr. Castro.
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THE COURT: Are you and your brother not close?

PROSPECTIVE JUROR: Yes. But I didn't go.

THE COURT: Okay. And do you know anything about the
case?

PROSPECTIVE JUROR: Uh, he used to work in a company
and little by little have been stealing properties, something
like that.

THE COURT: Do you know what law enforcement agency

arrested him?

PROSPECTIVE JUROR: No.
THE COURT: No.

Do you have any understanding or opinions about
whether he was treated badly or well by the police?

PROSPECTIVE JUROR: I don't have neither.
THE COURT: What about the criminal justice system?
Was he treated badly or well by the criminal justice system?

PROSPECTIVE JUROR: Well, he stole property. Must be
guilty.

THE COURT: And is there anything about what has
happened to your brother that would affect your ability to be
fair and impartial in this case?

PROSPECTIVE JUROR: No.

THE COURT:

All right. Thank you.

PROSPECTIVE JUROR: I have another friend too that

was caught with a kilo of cocaine in a vehicle.

136a

19

20

21

22

23

24

25

©

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

90

five years for thief.

Okay. Mr.

PROSPECTIVE

Castro,

why did you raise your hand?

JUROR: My brother-in-law was in jail for

THE COURT: For theft?

PROSPECTIVE JUROR: Thief.

THE COURT: For what?.

PROSPECTIVE JUROR: For stolen property.

THE COURT: For theft.

PROSPECTIVE JUROR: Yeah.

THE COURT: For being a thief.

PROSPECTIVE JUROR: Yeah.

THE COURT: Okay. Where was he in jail?

PROSPECTIVE JUROR: Here in Miami.

THE COURT: And was that in state court or federal
court?

PROSPECTIVE JUROR: I don't know.

THE COURT: You don't know.

PROSPECTIVE JUROR: No.

THE COURT: Is he out of jail?

PROSPECTIVE JUROR: Yes. Almost like a year ago.

THE COURT: And did you go to the trial?

PROSPECTIVE JUROR: No.

THE COURT: Or did you follow the proceedings in any
way?

PROSPECTIVE JUROR: No.
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THE COURT: Who was this?

PROSPECTIVE JUROR: A friend of mine.

THE COURT: A friend of yours.

PROSPECTIVE JUROR: Yeah.

THE COURT: And do you think he was the treated
fairly or unfairly?

PROSPECTIVE

JUROR: Must be fair because he was

caught bringing cocaine.

here?

close to you has ever been

crime.

right?

do you

THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:

Again,

Okay.

the question

The only hand I see is -- you're Ms.

Okay. Did you follow his case closely?
JUROR: No.

Okay. All right. Thank you.

JUROR: Uh-huh.

Okay. How about in the first row over

is whether or not you or anyone

accused of or investigated for a

Rizzo,

Is that right?

PROSPECTIVE
THE COURT:
want to speak
PROSPECTIVE
THE COURT:

Okay.

JUROR: Yes.

Okay. Do you want to speak in court or
privately?
JUROR: Privately.

Privately.

Anybody else in that row? No.

How about in the second row over here beginning with
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Mr. Segura? Again, the question is whether or not you or
anyone close to you has ever been accused of or investigated

for a crime.

Okay. The only hand I'm seeing is Mr. Kotil.
PROSPECTIVE JUROR: Yes.
THE COURT: Mr. Kotil, do you want to speak privately

or in open court?
PROSPECTIVE JUROR: Privately.

THE COURT: Okay. Fine.

What about on this side in the row beginning with
Ms. Hogu, anybody?
Okay. And then what about on this side of the
courtroom in the row beginning with Peter Hernandez? Again,
the question is whether or not you or anyone close to you has

ever been accused of or investigated for a crime. Anybody?

Okay. No more hands.
So, now, what we're going to do is we're going to
bring some of you who wanted to speak privately -- well, we'll

bring everybody who wants to speak privately in to explain
their situation, and then we're going to go ahead and select
the jury.

So, before we move on, though -- I just want to
explain to you what the schedule is going to be.
Unfortunately, I have a matter I have to take up between 12:00

and 2:00. So I don't think we're going to have a jury before
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inconvenienced by being on jury duty.

But is there somebody who has something going on in
their lives that would prevent them from being here on the
schedule I just described and affect your ability to be fair
and impartial?

Garbini Marin.

Okay. Ms. Wait for the microphone.

PROSPECTIVE JUROR: I'm sorry. But it was something

that I could not have known before. But I'm very sensitive to
low temperature because of chronic pulmonary fibrotic disease
and I'm freezing in here. And also it froze my neck. I can
hardly move it and it hurts a lot.

THE COURT: So just to make sure this is accurately
reflected on the record, are you saying that because of your
physical condition you would not be able to pay attention to
the case?

PROSPECTIVE JUROR: I didn't know that this
temperature would make me in pain. And if I've only been here
four hours today and I'm in pain at this point, it's gonna get
worse.

THE COURT: And that's going to distract you from
your ability to pay attention to the case?

PROSPECTIVE JUROR: No. But I'm concerned about my
health. 1It's gonna make me sick.
THE COURT: Okay.

PROSPECTIVE JUROR: No, it's not gonna --

137a

19

20

21

22

23

24

25

19

20

21

22

23

24

25

94

we break. But maybe we will. But I doubt it.
So I'm going to have you all -- but don't move yet
while I explain this -- I'm going to have you all in a minute

go out into the hall while we finish up the questioning, and
then you're going to have to come back at 2:00 and we'll get
the jury selected.

We're going to work today, once we come back at 2:00,
we're going to work today until about 5:00, maybe 5:30.
Then, we're going to see where we are at the end of
the day and what kind of progress we're making. Right now the
plan is that you will come back tomorrow between 10:00 and

2:00, and we'll only take a 20-minute break for lunch. We're
only going to work for four hours tomorrow less 20 minutes for
lunch. So you'll have to bring your lunch with you.

And then Friday we're going to work a regular day of
basically 9:30 to five o'clock. And by that time we should be
done with the evidence.

Now, of course, I'm not making any promises because

things happen in the course of trials. People get into

accidents. They have emergencies. Anything can happen. But
that's right now how I foresee the trial going.

Is there anybody here who for any reason that's
important -- and I mean important, because I can't dismiss you
just because it inconveniences you. We're all
inconvenienced. There isn't one person in here who isn't
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THE COURT: All right. Thank you.

And then somebody in the back had their hand up.

Okay. You're Mr. Cordova, right?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: Why did you raise your hand, Mr. Cordova?

PROSPECTIVE JUROR: I don't know if this counts. But

I have my sister and my brother coming from California on
Friday for a week.

THE COURT: So, I mean, really, if everything goes

right, you know, the case should be in deliberations by Friday

afternoon.

PROSPECTIVE JUROR: Okay.

THE COURT: But we would not want you to rush. You
might have to come back Monday or Tuesday to finish up. But,

really, you know, Mr. Cordova, if you're selected for the

jury, regardless of whether your relatives are coming in from
California, are you going to do your job as a citizen and sit

as a juror and decide the case fairly and impartially?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: Okay. Thank you.

And Mr. Herrera.

PROSPECTIVE JUROR: Yes, Your Honor. At this moment

I don't have transportation. So I'm out of a car. So my

transportation is to take the bus to the Metro to get here.

So, if I was selected as a juror, my only problem is to be
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here on time.

THE COURT: Okay. Thanks, Mr. Herrera.

PROSPECTIVE JUROR: Yeah.

THE COURT: Anybody else?

PROSPECTIVE JUROR: My name is Lilly Sanchez.

THE COURT: Okay. Ms. Sanchez.

PROSPECTIVE JUROR: As much as I like to serve as a

juror, because this is my first time and I believe that it's

very important for our democratic system to work and

everything, I have a ticket, an airline ticket, on Friday

morning, seven o'clock, for a whole week. And then, you know,

I won't be able to make it.
THE COURT:

Okay. So let me just ask you this.

PROSPECTIVE JUROR: Yes.

THE COURT: Only you can answer the question. If you
are selected for the jury and you do have to serve and it
interferes with your plans, will you do your duty as a
citizen, serve and sit as a fair and impartial juror and
follow the law? Yes or no.
PROSPECTIVE JUROR: Can you repeat the question?
THE COURT: Yes.
PROSPECTIVE JUROR: Sorry.
THE COURT: If you are selected for the jury and it
interferes with your plans, will you serve and do your duty as

a citizen and serve fairly and impartially and follow the law?
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business?

PROSPECTIVE JUROR: No, no, I'd like to be here. But

only this is problem now, few days only. Like maybe one hour,
two hours sometime to do control and I come to here.

THE COURT: But everybody's got a problem.
PROSPECTIVE JUROR: Without me nothing happen.

THE COURT: Mr. Barjoud, there isn't a person in here

who doesn't have a problem. There's a lady back there with a
disabled child. Everybody's being taken out of their
routine.

So my question for you is, if you're selected -- and
I don't know that you will be -- but if you're selected, are
you going to do your job as a citizen, decide the case fairly
and impartially and follow the law? Yes or no.
PROSPECTIVE JUROR: I didn't understand the question.

THE COURT: All right. Let me ask it again.

PROSPECTIVE JUROR: What do you mean exactly? I
don't know.
THE COURT:

Okay. Let me ask the question again.

PROSPECTIVE JUROR: Okay.

THE COURT: If you're selected for the jury, are you
going to do your job as a citizen and decide the case fairly
and impartially and in accordance with the law even if it
interferes with your business?

PROSPECTIVE JUROR: No. I have to do what I have to
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PROSPECTIVE JUROR: No, I don't think I can.

THE COURT: Okay. Let me make a note of that.

Okay. Who else?

Okay. What is your name?

PROSPECTIVE JUROR: Alexandra Illa.

THE COURT: Yes, Ms. Illa.

PROSPECTIVE JUROR: I'm really sick right now. My

tonsils are swollen. So I don't know if I'll be able to come.

THE COURT: Okay. Thanks. We don't want you
infecting everybody.
PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Anybody else?

Yes. Mr. --

PROSPECTIVE JUROR: My name is Majed Barjoud.

THE COURT: Yes, Mr. Barjoud.

PROSPECTIVE JUROR: My business is down now because

nobody opens the store, and I have to open by myself. My son

is sick. The manager lady, she's sick too. Nobody is over

there, and I received too many calls now. Business down,

business slow.
THE COURT: Okay.

Well, I don't know whether you'll

be selected or not. But let me ask you this. If you were
selected, would you do your job as a citizen and pay attention
to the case and decide the case fairly and impartially and in

accordance with the law even if it interferes with your
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THE COURT: Okay. Let me make a note of that. Okay.
Thank you.
PROSPECTIVE JUROR: Thank you.
THE COURT: Okay. All right. So, actually, I think

what I'm going to do is send you all to lunch, because I'm not
going to have enough time to talk to all of the people who
wanted to speak privately. So don't move yet.
So these are my instructions for you, which are:
Please do not discuss the case among yourselves. Please do
not allow anyone to say anything to you or in your presence
about the case, and please do everything you can to avoid
anybody associated with the case.

Please be back here at a quarter to 2:00 out in the
hall. and then we

Kathryn will meet you, gather you all up,

will bring you in. Okay? Everybody got that?

All right. Fine. Go on out. I need to spend a

little time with the lawyers. You have to be back at a
quarter to 2:00.

(Jury venire retires at 11:47 a.m.)

THE COURT: Can we do an inventory of the people that
need to be brought in to talk to them privately? Because
there were so many, it was a little confusing and I think I
lost track. So have a seat.

I'm not sure. Do we need to bring Ms. Rodriguez?
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Yes, she wanted to discuss her brother's situation more,
right? So we have Raquel Rodriguez, number 1.
Then number 3, I'm not sure what her position is. So
I think we should bring her in.
Then the next person seemed to be -- well, as to

Ms. Garbini Marin, my suggestion is that she be dismissed for
cause.
Does everybody agree with that?

MR. STRATTON: Government's in agreement, Your Honor.

MR. McDONALD: Agree, Your Honor.

THE COURT: So we don't need to bring her in. She's

going to be dismissed for cause.

Then Mr. Herrera, my suggestion would be that he be

dismissed for cause. Does everybody agree with that?

MR. STRATTON: The Government agrees, Your Honor.

MR. McDONALD: Agree, Your Honor.

THE COURT: Okay. Fine. So we don't need to bring

him in. I'm just trying to narrow down who we need to bring

in. So Marin and Herrera would be dismissed for cause.

And then wove Mr. Roldan. I would think we would get

rid of him for cause.

MR. STRATTON: Agreed, Your Honor.

MR. McDONALD: Agreed. Yes, Your Honor.

THE COURT: Okay. All right.

Then Ms. Azar wanted to speak privately.
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Then I'm still is perplexed by Peter Hernandez and

Pedro Hernandez. Do we want to speak to them privately or

not?

MR. STRATTON: Your Honor, I believe Peter Hernandez

said everything he needed to answer was in the questionnaire.

THE COURT: Right.

MR. STRATTON: Mr. Pedro Hernandez, on the other

hand, had an issue with presumption.

THE COURT: Oh, yeah. He's the one who had an armed

robbery. All right.

Was there not one more, though, who said they had

been a victim of an armed robbery or gun violence?

MR. RAVINDRAN: Yes, Your Honor. Number 47, Carlos

Cediel, victim of armed robbery.

THE COURT: Okay. Thank you. So he has to come in.

So as long as we're doing this and I've got a couple

minutes, are there any others that we can agree to eliminate

on the basis of cause?

How about Mr. Barjoud, for instance? Can we agree to

let him go?

MR. McDONALD: We agree with that, Your Honor.

THE COURT: The Syrian supermarket owner.

MR. STRATTON: Yes, Your Honor. We're in agreement.

THE COURT: Okay. So he's number 25.

Be then I have Ms. Illa, number 31, the one with
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Ms. Catinchi wanted to speak privately. Ms. Fajardo wanted to

speak privately. Mr. Castro spoke. So we don't need to bring

him in. But Ms. Rizzo wanted to seek privately.

And then I have a note here that Mr. Kotil wanted to

speak privately. Is that correct?

MR. STRATTON: That's correct, Your Honor.

THE COURT: Okay. Mr. Kotil.

And then I have Maria Fernandez wants to speak
privately. Is that correct?
MR. STRATTON: I don't have that, Your Honor.
THE COURTROOM DEPUTY: No.

THE COURT: No?
MR. McDONALD: I don't have a note of that either,
Your Honor.

MR. RAVINDRAN: Your Honor, I have that she was a
victim of gun violence.

THE COURT: Oh,

right. So I wanted to speak to her.

That's the why I wanted to speak to her. Yes. So,

Ms. Fernandez. Let me make a note of that, though, because

I'm going to forget that that's the reason.

Okay. Can we agree to dismiss Mr. Pessolano or do

you want to keep him around?

MR. McDONALD: Agree to dismiss, Your Honor.

MR. STRATTON: Agreed, Your Honor.

THE COURT: Okay. So we'll get rid of him for cause.
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tonsillitis.

MR. STRATTON: Agreed, Your Honor.

MR. McDONALD: Agreed, Your Honor.

THE COURT: And then I had -- I don't recall why --

but Ms. Strom. Why are we dismissing Ms. Strom?

MR. STRATTON: Yeah. She said she couldn't be fair

because she's a park ranger.

THE COURT: Right. So do we agree on Ms. Strom?
MR. McDONALD: Yes, I do, Honor.
THE COURT: She's 29. Okay.

Anyone else that we can jump a ahead a little bit

on? How about Ms. Sanchez who said that she wouldn't pay

attention because she's going away?

MR. STRATTON: Correct. That was the next one.
THE COURT: 45. Agreed?
MR. McDONALD: Yes, Your Honor.

THE COURT: Okay. Anybody else that we can eliminate

for cause right now?
MR. McDONALD: I think, Your Honor, number 3,

Ms. Fernandez.

I am inclined to.

THE COURT: Yeah,

MR. McDONALD: Her body language, as Your Honor

pointed out.
THE COURT:

Yeah. I'm inclined to get rid of

Ms. Fernandez.
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MR. STRATTON: No objection, Your Honor.

THE COURT: Okay. So Ruby Fernandez gone for cause.
Anybody else?
MR. RAVINDRAN:

Your Honor, I also have that number

one was a victim of armed robbery. I don't know if that's
considered.

THE COURT: Let me make a note of that because I'm
going to forget the armed robbery.

MR. STRATTON: She wanted to speak privately about
that.

THE COURT:

Right. And she also wanted to speak

about her brother privately. Fine.
Anybody else?
MR. McDONALD: Just to clarify on Pedro Hernandez,
Your Honor, I have him here as saying he can't presume
innocence.

THE COURT:

I don't recall him saying that. But we

can ask him when we bring him in.

MR. McDONALD: Number 48.
THE COURT: Right. I think, when I asked the
question, he raised his hand. Then, when I tried to follow

up, he said he wanted to speak privately. So we'll talk to
him privately.
So how many is it that we're bringing in, Kathryn?

THE COURTROOM DEPUTY: Eight.
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PROSPECTIVE JUROR: Yes. It was two years ago.

THE COURT: What can you tell us about what happened?

PROSPECTIVE JUROR: Basically, you know how like now

you can sell stuff over the Internet. Him and this other

young man were supposed to like sell like video games and

things of that nature. But instead, like the young man that

came didn't have any intention of selling anything. He just

wanted to rob my son.

THE COURT: Okay. And so where did this happen? At

your house?

PROSPECTIVE JUROR: Yeah.

THE COURT: So this young man came to your house at

night, during the day?

PROSPECTIVE JUROR: No. During the day.

THE COURT: During the day and met with your son?

PROSPECTIVE JUROR: Yes. To exchange a video game

console and some video games he was selling on the Internet.

THE COURT: And this individual then did what?

PROSPECTIVE JUROR: He got out of the car like he was

gonna talk to my son, and instead he was like, oh, we know how

much money do you have. And my son told him, you know, like

trying to negotiate. And that's when he sucker punched my

son, and then he tried to run back to the car. And the reason

why I say it was an armed robbery was because when he ran back
to the car,

a gun fell out of the back of his pants. I mean,
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THE COURT: Okay.

THE COURTROOM DEPUTY: We got rid of nine.
THE COURT: Doesn't seem to be much choice.

Okay. Be back at a quarter to 2:00. Okay? All

right. Thank you.
(Recessed at 11:55 a.m.)
(Resumed at 1:53 p.m.)
THE COURT: Okay. Let the record reflect the
presence of counsel and the defendant.
all of the members of the

Now, as I understand it,

venire are outside. But we're just going to bring in right
now one by one the people who wanted to speak privately, and

we're going to begin with Ms. Raquel Rodriguez, juror number
1.

You all can have a seat, although I imagine you'll
just spring up when she walks in. But whatever you think is
appropriate. Okay.

Okay. Ms. Rodriguez, so I wanted to talk to you

about a couple of things. I think you indicated that you had
been the victim of an armed robbery.

PROSPECTIVE JUROR: Yes.
THE COURT: Can you tell us when that was?
PROSPECTIVE JUROR: It was actually my teenaged son.
THE COURT: Your teenaged son was the victim of an

armed robbery?
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he never, you know --

THE COURT: He never pointed the gun at your son.

PROSPECTIVE JUROR: He never pointed the gun. But

the gun fall off of him and he, you know, grabbed it and he

took off. I seen the young man speed off. So I came outside
and there was, you know —--—
THE COURT: Did you call the police?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: And what happened?
PROSPECTIVE JUROR: Because the young man -- my son

was 16. The young man was like 18 or 19. So they asked me,

you know, if I wanted to basically do like a plea deal to
lower his charges. And I accepted due to the fact that he was
very young and I believe that everybody deserves second
chances.

THE COURT: Wait. Let's just slow down. I just have
to take it step by step.

So you called the police. The police came to your
house, I take it.

PROSPECTIVE JUROR: And everything, yes.

THE COURT: They took a statement.
PROSPECTIVE JUROR: Took a statement.
THE COURT: You were able to provide information so
that they were able to arrest the individual.

PROSPECTIVE JUROR: That's correct.
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THE COURT: He was arrested and then he was charged,
and then the issue was whether you would agree as the mother

of the victim --

PROSPECTIVE JUROR: Because he was underage, yes.
Yes, ma'am, exactly.
THE COURT: Okay. All right. So there's a reason

I'm asking you about this, because in this case the jury may
hear that the defendant was previously convicted of an armed
robbery.

How do you think that would affect your ability to
give the defendant the benefit of the presumption of
to presume him innocent as he sits

innocence, in other words,

here right now, and to judge the case fairly and impartially
and in accordance with the law?
PROSPECTIVE JUROR: I don't think that that would
affect me in any way.
THE COURT:

Okay. Because it's two separate --

PROSPECTIVE JUROR: It's two separate things,
correct.
THE COURT: All right. ©Now, we started to talk
earlier about your brother.
PROSPECTIVE JUROR: Yes.
THE COURT: And then we got so far and then you said
you wanted to talk privately.

So I don't recall where we left off. But did you
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and in you, emotionally?

PROSPECTIVE JUROR: Well, if I may, like I know I

don't want to be here a long time because you have a lot of

people. But I just wanted to make the statement. Like I've

been on both sides. 1I've been a victim and as well as, you

know, my brother -- me not directly, but my brother, you know,

and for the most part, I believe that most of us are good.

You know, we do make mistakes, whether that be a civilian or

officer.

So I think I'm pretty neutral when it comes to, you

know, to the issue. I can be neutral on both sides, as far

as, you know, I have a lot of respect for law enforcement.

They do a wonderful job. At the same time, like you said, you

made a wonderful statement earlier: Police officers are

humans too. You know, they're not perfect. Sometimes there

are mistakes. Sometimes, you know, they do lie any other

human being. So, you know, I'm pretty neutral.

THE COURT: Okay. So, just to sum up -- but correct
me if I'm wrong -- you think you could be fair and impartial
in this case notwithstanding your brother's situation and not
withstanding the armed robbery that your son was a victim of.
PROSPECTIVE JUROR: Correct.
THE COURT: And if you were selected for the jury,
you would do your best to listen to the evidence with an open

mind and judge the facts in accordance with the law.
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tell me he had been charged with a theft?

PROSPECTIVE JUROR: Correct. He had been charged

with burglary. I don't know exactly all the details of it. I

know that it was -- he had prior felonies. Because he had a

prior record, you know, they really stuck him hard even

though, you know --

THE COURT: All right. And do you know whether most

of his issues with the criminal justice system have been in
state court or in federal court?

PROSPECTIVE JUROR: I think they've been in state

court.

THE COURT: 1In state court. Okay.

And do you have a general view as to whether or not
he's been treated fairly or unfairly by the police or by the

criminal justice system, taking into account everything that's

happened with him?

PROSPECTIVE JUROR: I think that, you know, there's

been times that he's been treated fairly, because, you know,

there's a law put in place, and when you break the law there's

consequences that we all must pay. I understand that. And at

the same token, you know, I think that because given his, you

know, prior record, you know, this last case, I think he was

treated unfairly. So I think it's a mixture of both.

THE COURT: Okay. So, 1f you were selected for this

jury, how do you think all of that would play out in your mind
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PROSPECTIVE JUROR: That is correct.

THE COURT: Okay. Thank you very much. Can't ask

much more than that. If you'll step outside, don't talk to

anyone else about what we chatted about. Okay?

PROSPECTIVE JUROR: Yes, ma'am.

THE COURT: All right. Thank you.

So next we need Ms. Azar, and then it's Catinchi,
right?
THE COURTROOM DEPUTY: Correct.

THE COURT: Hi there, Ms. Azar. If you'll just come
to the podium.

So I need to know why you raised your hand when I
asked whether you or anyone close to you had ever been accused
of or investigated for a crime.

PROSPECTIVE JUROR: I responded because my brother-
in-law was executed by the State of Oklahoma in 2001.

THE COURT:

Okay. Well, maybe I should just start

there. How do you think that would affect your ability to be

fair and impartial in a criminal case like this?

PROSPECTIVE JUROR: I mean, to be honest, I'm not

gonna say it won't color possibly my judgment. But, you know,

I do understand the need and the importance of the judicial
system. So, of course, I would try to do my duty to the best
of my ability.

THE COURT: I take it there's only one way a person
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gets executed. He must have been convicted of first-degree

murder.
PROSPECTIVE JUROR: Correct. It was triple homicide.
THE COURT: Triple homicide. Okay.
Do you think he was rightly convicted or do you think
not? I'm talking about the conviction, not the sentence.

Right?

PROSPECTIVE JUROR: If I understand the circumstances
of the case and the evidence that was presented, yes, I do
believe he was rightly convicted.

THE COURT: I have no idea what the system is in
Oklahoma for the imposition of the death penalty. There are
various kinds of systems, and back then there were even more.
So I'm not quite sure how to ask this question.

But did you think the judicial system fairly applied
the law in Oklahoma as it existed then, or do you think that
the legal system -- it's a hard question to ask, because some
people,

you know, are not in favor of the death penalty for

sure, and some people are, and some people are on the fence.
So I'm not so much asking you about your feelings
about the death penalty, because this is not a death penalty

case. If it were a death penalty case, I would be asking you

about it. But this is not a death penalty case.
But what I am concerned about is whether or not you

thought that the legal system conducted itself the way you
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PROSPECTIVE JUROR: You're welcome.

THE COURT: If you'll step outside, I'm sure you

won't discuss this with anyone else.

PROSPECTIVE JUROR: No, ma'am.

THE COURT: Hello, Ms. Catinchi. If you'll just come

to the podium here.
So when I asked if you or anyone close to you had
ever been convicted of or accused or investigated for a crime,

you raised your hand. Can you tell me why?

PROSPECTIVE JUROR: Um, to be honest, I know very

little to nothing. I was 11 years old. It was more than 15

years ago. But my dad was part of an extradition process from

Colombia.

THE COURT: He was extradited here or --

PROSPECTIVE JUROR: Yeah, from Colombia. I know

nothing. But I guess not saying anything would have been

lying. It has nothing to do with me and it wouldn't object to

anything.

THE COURT: Did you know him?

PROSPECTIVE JUROR: Yeah. But I was too little to

know about the process. I was ten.

THE COURT: Okay. Did he go to prison for a long

time?
PROSPECTIVE JUROR: Like two years.

THE COURT: Oh, all right. So, is there anything
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would have expected the legal system to conduct itself in
terms of fairness and faithfulness to the law, whatever the

law might have been at the time.

PROSPECTIVE JUROR: Yes, ma'am. In regard to the
law, yes.

THE COURT: All right. So, as I understand what
you're saying is that -- of course, this must have been a

situation that none of us could fathom, and probably these

emotions are with you all the time, I would think. Is that
right?
PROSPECTIVE JUROR: That's correct.

THE COURT: Okay. But nonetheless, you would do your

best to be fair and balanced in this case and to give both

sides a fair trial.
PROSPECTIVE JUROR: Absolutely.

THE COURT: Okay. So what can you tell the lawyers
and Mr. Elysee that would give them comfort in believing that
you would be fair and impartial and follow the law? What is
it about you that we should know?

PROSPECTIVE JUROR:

I mean, I don't know exactly what

I could say, I mean, other than that I do understand the law
and I do understand that this is my duty to be unbiased
despite whatever has happened in my past or to anyone related
to me in my past.
THE COURT:

All right. Thank you very much.
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about that that would affect your ability to be fair and
impartial in this case?
PROSPECTIVE JUROR: No.

THE COURT: Okay. Thanks.

PROSPECTIVE JUROR: All right.

THE COURT: You can step outside. Don't discuss this

with anyone else.

Okay. Who's next, Kathryn? Ms. Fajardo?

THE COURTROOM DEPUTY: Yes, Judge.

Straight up to the podium, the tall one.

THE COURT: So, Ms. Fajardo, you raised your hand

when I asked whether you or anyone close to you had ever been
accused of or investigated for a crime. Can you tell me why
you raised your hand?

PROSPECTIVE JUROR: Yes. My cousin was accused and
served time.

THE COURT: For?
PROSPECTIVE JUROR: Sex with a minor.
THE COURT: Was that a state crime or a federal
crime, do you know?

PROSPECTIVE JUROR: I believe it was state.

THE COURT: Okay. And is this someone you're very

close to?
PROSPECTIVE JUROR: Yes.

THE COURT: Okay. And did he or she go to trial or
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take a plea?

PROSPECTIVE JUROR: No.

THE COURT: Entered a plea of guilty?
PROSPECTIVE JUROR: Uh-huh.
THE COURT: And what was the sentence?
PROSPECTIVE JUROR: He served two years.
THE COURT: And how long ago was this?
PROSPECTIVE JUROR: Uh, four years.

THE COURT: Okay. Do you have any impressions as to
whether or not he was treated fairly or unfairly by either the
police or the criminal justice system?

PROSPECTIVE JUROR: He was treated fairly.

THE COURT: Okay. And is there anything about that

set of circumstances that might affect your ability to be fair
and impartial in this case or to not follow the law?
PROSPECTIVE JUROR: No.
THE COURT: Okay. All right.

Thank you. If you'll

step outside, please don't discuss this with anyone else.

Okay, Ms. Rizzo. So I think you raised your hand
when I asked whether anyone had ever been or was close to

anyone who had ever been accused of or investigated for a

crime.
PROSPECTIVE JUROR: Yeah.
THE COURT: Can you tell me why?
PROSPECTIVE JUROR: Yeah. My son, the one in the
119
THE COURT: Well, these things can be very traumatic.
I mean, if you had 25 police officers inside your house and

they were not polite, which sometimes they are not --

PROSPECTIVE JUROR: No, they were.

THE COURT: They were. Okay.

PROSPECTIVE JUROR: The investigators were very

polite. Actually, we were the ones who -- they left and my

ex-husband and I, we took him in to the police station
personally after they left to surrender my son.
THE COURT:

Okay. So, looking at this situation in

the totality, how do you feel about police officers?

PROSPECTIVE JUROR: I have mixed feelings, to tell

you the truth. I don't generalize about anything. I just
treat people by how they present to me or --

THE COURT: So can you evaluate the credibility of
the police officers that come in here without regard to what's
happened in your personal life?

PROSPECTIVE JUROR: I believe I can be capable of
that.

THE COURT: Okay. And do you think you can otherwise
listen to the evidence and evaluate it fairly and impartially?

PROSPECTIVE JUROR: Yes.
THE COURT: And do you think you'll follow the law as
I instruct you on the law?

PROSPECTIVE JUROR: Yes.
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middle, he went through the juvenile system and he spent six

months in a program for stuff. But he's out now for a year

now. So I just wanted to let you guys know.

THE COURT: So can you tell me what kind of stuff?

PROSPECTIVE JUROR: He was hanging out with the wrong

crowd and doing stuff, like stealing from cars.

THE COURT: Stealing cars.

PROSPECTIVE JUROR: No. From cars.

THE COURT: Stealing from cars. Okay.

To get to that point, usually, you know, you have to

kind of work your way up the juvenile justice system. It's
not a one time event, right?
PROSPECTIVE JUROR: Yeah.
THE COURT: So was there a particular police
department that was dealing with him?

PROSPECTIVE JUROR: Doral police.
THE COURT: Doral police.

And do you have any feelings about whether the Doral
Police Department has dealt fairly with your son?

PROSPECTIVE JUROR:

Well, I had like 25 police

officers inside my house. It was not a nice feeling at all.

THE COURT: Right. I can imagine.

PROSPECTIVE JUROR: You know, I'm not sure. I tried

to -- you know, I'm saying this to you because I thought that

it was fair to bring it up.
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THE COURT: All right. Thank you very much.

PROSPECTIVE JUROR: Thank you.

THE COURT: You can step out.

Okay. The next person is Mr. Kotil, right?

THE COURTROOM DEPUTY: Correct, Judge.
THE COURT: And at the end of this page why don't we
just stop and see how many jurors we can get. What do you
think?

MR. McDONALD: Sounds good, Your Honor.
THE COURTROOM DEPUTY: The next one would be Maria
Fernandez.

Straight up.

THE COURT: Okay. So, Mr. Kotil, I think you raised
your hand when I asked about whether you or anyone close to
you had been accused of or investigated for a crime. So why
did you raise your hand?

PROSPECTIVE JUROR: Yes. That's correct. 1I've been
arrested twice.

THE COURT: You've been arrested twice.

PROSPECTIVE JUROR: Yeah. Once as a minor and then

once as an adult.

THE COURT: Okay. For what?

PROSPECTIVE JUROR: As a minor, it was loitering and

prowling. I was basically in a neighborhood after hours

waiting for a friend, and that neighborhood was being watched,




19

20

21

22

23

24

25

19

20

21

22

23

24

25

121

and undercover got me. I was a minor.

THE COURT: Okay.
PROSPECTIVE JUROR: And the second time as an adult,

I was a driver and my passengers were in possession of

narcotics. But since I was the driver, they actually gave me
all those charges as well. Everything has been expunged. But
I didn't want to hide anything from you guys.

THE COURT: Oh, no, no. I appreciate that.

Let's go back to the juvenile. So, what police
department was that?

PROSPECTIVE JUROR: It was probably -- well, it was

in Kendall, on 87th and Sunset. So probably Miami-Dade or

Kendall. I'm not sure which department.
THE COURT: And what was the police department on the
other matter?

PROSPECTIVE JUROR: That was also -- where was that?
That was also the same area. So it was probably Miami-Dade as
well.

THE COURT: And how did they treat you? Did they
treat you okay or were they --

PROSPECTIVE JUROR:

As a minor, they kind of took

advantage of me being a minor and, you know, they kind of

slapped me around a little bit on the back of the head. I was
a kid. I didn't know any better at that point.

At the other time, they kind of forced me to admit
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extreme charge would have been two weeks in jail. But I think
it was --
THE COURT: But at the end of the whole thing the

charges were dismissed?

PROSPECTIVE JUROR: Yeah. They're expunged.
Everything is expunged now.
THE COURT: You're using the word -- expunged is sort

of a technical word, right. So usually, when you talk about

expungement, it means there was a conviction and the
conviction has been like erased.

But there are many different ways this can work out.
So there are also these programs where you can get charged
with a felony, go through a program, and the understanding is
that the charges will be dismissed if you do everything that's
expected of you.

So do you have any idea which one this is?

PROSPECTIVE JUROR: It was 2003.
THE COURT: Okay.

PROSPECTIVE JUROR: It was with -- I'm not sure who

was running it at the time. The judge, I'm not sure who he

was. But I did graduate, and I didn't go -- I avoided jail.

THE COURT: From drug court?

PROSPECTIVE JUROR: I'm sorry?

THE COURT: From drug court?

PROSPECTIVE JUROR: From drug court, that's correct,
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that since I was the driver, I'm at fault also. So I kind of

gave an admission of guilt, evenly though my lawyers were

like, if I kept my mouth quiet, I would have been okay. So,

yeah, that's what happened with that one.
THE COURT: So how do you feel about the police now?

PROSPECTIVE JUROR: Oh, no. I'm great, respectful,

all that. Because I knew you guys might have like pulled that
up and I didn't want to hide it.

THE COURT: No, no, and actually I have to ask you
this. So the second charge sounds like it was a felony.

PROSPECTIVE JUROR: It was a felony.
THE COURT: And was it a withhold?
PROSPECTIVE JUROR: It wasn't a withhold, but it
wasn't a conviction.

THE COURT: Was it a pretrial diversion?
PROSPECTIVE JUROR: My lawyer went to represent me
and then I was placed in drug court.

THE COURT: So it sounds like a diversion program.
PROSPECTIVE JUROR: I guess so.
THE COURT: Like you had to do a number of things and
then you went back to court.

PROSPECTIVE JUROR:

Yeah. I was drug tested twice a

week for a year straight, and then I went to court once a

month, and if there was any stipulations or anything where I

was out of line, I had to do community service. A more
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yeah. And then I had to pay to get it expunged for employers

and all that.
THE COURT:

Expunge the arrest, I guess.

PROSPECTIVE JUROR: The arrest, just to get it

covered up for a background check.
THE COURT:

Well, let me ask you this.

PROSPECTIVE JUROR: Sure.
THE COURT: So, notwithstanding these experiences, do
you think you could sit in this case and judge the facts
fairly and impartially?
PROSPECTIVE JUROR:

Yeah, absolutely.

THE COURT: And would you follow the law as I
instruct on the law?
PROSPECTIVE JUROR: Absolutely.

THE COURT: Okay. Fine. You can step outside.

Thank you.
PROSPECTIVE JUROR: You're welcome.
THE COURT: Let's stop there before we get into this

gun violence issue with Ms. Fernandez and let's see where we

are, if that's okay.
Do you need some time to figure out your
peremptories?

MR. STRATTON: The Government is ready, Your Honor.

MR. McDONALD: The defense is ready as well.

THE COURT: So the first 12, I think, runs through --
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why don't we just go to the bottom of the first page.
Government goes first.

Oh, we didn't do cause actually.
cause on the first two pages or through Mr. Kotil?
start there. Any more cause challenges?

MR. STRATTON: Your Honor, juror 17, I believe,
stated that it would color her deliberations.

THE COURT: I'm not going to dismiss her.
that she indicated she could be fair and impartial.
it probably colors every aspect of her life that her
brother -- was it her brother? -- was executed.

she made it clear that she would do her best,

Let's

Are there any more

I felt

I mean,

But I think

and she gave

every indication that her best would be good enough to be fair

and impartial and to follow the law.
dismiss her for cause.
MR. STRATTON: Other than that, the
more cause challenges.
THE COURT: What about the defense?

MR. RAVINDRAN: Your Honor, we have

for number 13 based on English comprehension.

THE COURT: Well, we had some very interesting
English issues.
cause based on language. So 13 is out.
Anybody else? What about on the next page?

else on the next page? We already got rid of Mr.

So I'm not going to

Government has no

a cause challenge

But I don't have a problem dismissing him for

Anybody

Barjoud and
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Mr. Kotil, Your Honor.

THE COURT: Okay. And Government.

MR. STRATTON:
jurors number 32 and 34.

THE COURT: Okay. So then, let's see.

Fajardo; 23, Muniz; 24, Rizzo; 26, Redondo; 27,

THE COURTROOM DEPUTY: That's 12.

THE COURT: And that's 12 right there.

What I suggest we do is we pretend we stopped at

Belestine and let's try to get two alternates.
Belestine and going through -- let's just do this. I'll
you each two strikes on the alternates.

So on Scott, does anybody want to strike Scott?

We'll just do them one by one.

The Government would move to strike

We've got 21,

Belestine.

So starting at

give

MR. McDONALD: No, Your Honor.

THE COURT: Government.

MR. STRATTON: Yes, Your Honor. The Government would
move to strike.

THE COURT: Scott.

MR. STRATTON: Yes.

THE COURT: And that means we've got to go on.

about Tom? Does the Government want to strike Tom?

MR. STRATTON: No, Your Honor.

THE COURT: What about the defense?

MR. McDONALD: No, Your Honor.

What
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we got rid of Mr. Pessolano.

Okay. Nobody else. Fine.

So let's go through the bottom of the first page.
Government goes first.
MR. STRATTON:

Your Honor, the Government would

strike jurors number 1, 8, 12 and 18.

THE COURT: Okay. And who does the defense want to

strike?
MR. McDONALD:

Your Honor, out of the first page, we

would strike 4, 5, 10 and 20.

THE COURT: Okay. So let's just see what we got. We
have number 2, number 3, number 6, number 7, number 9, number
11, number 17, and number 19. So we've got --

THE COURTROOM DEPUTY: Seven.

THE COURT: I have eight. Oh, no, I'm sorry. You're
right, seven. So it's 2, 6, 7, 9, 11, 17 and 19.

Okay. Flipping over to the next page through
Mr. Kotil, defense go first.

MR. McDONALD: Your Honor, we strike 22.

THE COURT: Okay.
MR. McDONALD: 30.
THE COURT: Okay.

MR. McDONALD: Where is Kotil?

THE COURT: Kotil is 34.

MR. McDONALD: So we have no others up through
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THE COURT: Okay. So we have one alternate. But

we're going to have to go on.

And so the next person is Ms. Fernandez, Maria
Fernandez.

THE COURTROOM DEPUTY: I'll go ahead and get her
Maria Fernandez.

Right up to the podium here.

THE COURT: Okay. So, Ms. Fernandez, I think you
raised your hand when I asked whether anybody had been a

victim of gun violence.

PROSPECTIVE JUROR: Yeah. I think you said if anyone
or anyone you knew.

THE COURT: Yeah.

PROSPECTIVE JUROR: And so my aunt -- I mean my uncle
and my cousin were a victim. This was in Argentina. It
wasn't here. But they were actually -- like someone tried to
rob them and they actually shot at -- they were in the car and

they shot. They got lucky. None of them got hit. But I

still think that, you know, that has changed the way I see

guns.
THE COURT: Okay. So do you think you can be fair
and impartial in this case?
PROSPECTIVE JUROR:

I think so, just because --

THE COURT: Well, what if you hear that the defendant

was previously convicted of an armed robbery?
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PROSPECTIVE JUROR: What if what? Sorry.

THE COURT: What if the evidence included evidence
that the defendant had previously been convicted of an armed
robbery?

PROSPECTIVE JUROR:

I don't know. I guess I would

have to hear it, hear the whole thing. But I don't know if I
would be biased or not just because the way I feel about guns.
THE COURT: Okay. So, in other words, are you
telling me -- and I don't want to put words in your mouth --
are you telling me that you can put every ambivalent feelings
you have about guns aside and decide this case based solely on
the evidence presented in the courtroom and the law as I
instruct you on the law?
I don't

PROSPECTIVE JUROR: That's what I'm saying.

know. Like I could maybe.

THE COURT: Okay. Did you also raise your hand when

I asked whether or not you or anyone close to you had been
accused of or investigated for a crime?

PROSPECTIVE JUROR: (Shakes head in the negative).
THE COURT: No. Only as to the gun violence.
PROSPECTIVE JUROR: Uh-huh.

THE COURT: All right. Fine. You can step outside.

Don't discuss what we discussed with anyone out there.
Okay. So let's go through the rest of this page.

So does anybody want to strike Ms. Fernandez? I
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actually I was going to bring her in to see what her situation
is, or does someone want to strike her anyway?

MR. STRATTON: Your Honor, we would strike her.

THE COURT: Okay. Fine. So I think then you've used

your two strikes.

So that means the next alternate is Ms. Monagas.
Right?

MR. STRATTON: Correct.

THE COURT: So that's our second alternate. I think

we can do with two alternates.

Let me read it out. These are the jurors who are on

the jury: 2, 6, 7, 9, 11, 17, 19, 21, 23, 24, 26, 27 --

that's our 12 -- and then 33 and 39.

Okay. So, Kathryn, I need to get off the bench for a

moment to use the ladies' room. Maybe everybody else needs to

use the men's rooms in the jury room. And then we'll come

back. We'll swear them and we're going to do openings. Okay?
MR. McDONALD: Thank you, Your Honor.
THE COURT: I'll do preliminaries and then we'll do
openings.

Oh, we still need to resolve these legal issues. We

still have legal issues we need to resolve. So what we'll do

is we'll swear them, I'll give them the preliminaries, then

we'll send them out and resolve the legal issues. Okay?

MR. McDONALD: Sounds good. Thank you, Your Honor.
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think defense goes first.

MR. McDONALD: There may be a cause challenge on her,

Your Honor, given her body language, her demeanor, the way she

described her feelings about guns.

THE COURT: To me she looked like a palm tree swaying

in the wind. Okay. So I don't know what to make of her body

language. So don't talk to me about body language.

MR. McDONALD: I'm just ambivalent about her feelings

about guns, Your Honor.

THE COURT: She said she could put it aside.

MR. McDONALD: Okay.

THE COURT: Do you want to strike her?

MR. McDONALD: We'll strike her with a peremptory,

Your Honor.

THE COURT: Have you used your two on the alternates?

MR. McDONALD: We only used our first one.

THE COURT: That was your first one?

MR. McDONALD: Yes.

THE COURT: How about Garcia? Does the Government

want to strike Julia Garcia?

MR. STRATTON: No, Your Honor.

THE COURT: How about the defense?

MR. McDONALD: Yes, Your Honor.

THE COURT: Okay. Now you're out of strikes.

Now we're to Ms. Hogu with the disabled child. And
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MR. STRATTON: Yes, Judge.
(Recessed at 2:26 p.m.)
(Resumed at 2:32 p.m.)

THE COURT: Okay. Let the record reflect the
presence of counsel and the defendant.

On the issue of the call, I'm not going to let you
mention it in opening statement. I think probably I have to
hear the call to decide whether to let the call in.

MR. STRATTON:

I wasn't planning on it, Your Honor.

THE COURT: Okay. So what were you going to say in
opening about this identification?

MR. STRATTON: So, critical to the Government's
indication is the identification by Officer Ireland of the
defendant pointing a gun at a moving car. Ireland -- I'll
proffer his testimony -- will say something to the effect of:
I saw him get out of the are car. He pointed a gun at this
moving vehicle, and I recognized him because I was the
individual involved in the arrest of him. When he was working
at Florida City Police Department there was a be-on-the-
lookout for an individual that matched the defendant's
description. He was with a team of individuals who saw the
defendant that day wearing the same clothes as the
the robber.

perpetrator, So they pointed him out and said,

oh, that's him. They ended up arresting him, and he

remembered him from that robbery.
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Certainly, I anticipate that defense counsel is going

to question Officer Ireland's identification that night when

he pointed the gun. It's clearly probative of him recognizing

the defendant from having a previous interaction.

THE COURT: Well, why don't we do it this way. Why

don't you not talk about it in opening statement. But if they

cross-examine the officer, they'll open the door to it. If

they put the ID in issue, then we'll address it.

MR. STRATTON: Okay.

THE COURT: Okay. It's their risk.

MR. STRATTON: Understood.

THE COURT: Okay. Jury, please.

So I don't see any reason, then, why we can't just go

right into openings after preliminaries.
MR. STRATTON: I think that's right.
THE COURT: And how long is your opening?
MR. STRATTON: I anticipate ten minutes max.
THE COURT: Ten minutes a side for opening,
Mr. McDonald?
MR. RAVINDRAN: That's fine,

Your Honor. Thank you.

THE COURT: Okay. Thanks.

How many witnesses do you think we'll get through
today?
MR. STRATTON:

Your Honor, we had anticipated, 1if

start around 3:00, there are several witnesses that we'll no
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MR. McDONALD: The Government exhibits, there are
some audio exhibits.
THE COURT: Oh.
MR. STRATTON: There are police dispatches, Your
Honor, from the night of the incident.
THE COURT: By the way, while we're waiting, can we

agree to the admission of any of these exhibits?

MR. STRATTON: I think we're agreeing to all of

them. We will move them all in.

THE COURT: 1Is that right? Is the defense agreeing

to all of them?

MR. McDONALD: We agree that all the Government

exhibits can be preadmitted, Your Honor.

THE COURT: Okay. The call is not on here, but, then

again, you don't have a transcript of it. So it would be a

CD, though, if it did come in.

MR. STRATTON: It would be a CD, Your Honor.

THE COURT: All right. Fine. So I'm going to just

mark all of these exhibits as admitted.
MR. McDONALD:

Yes, Your Honor..

MR. STRATTON: Wonderful.

THE COURT: 1 through 11 admitted.

(Government's Exhibits 1 through 11 in evidence)
(Jurors seated)
THE COURT:

So you are our jury. If you'll stand,
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longer be calling because of a stipulation between parties.

THE COURT: Oh, excellent.

MR. STRATTON: So, I think that will speed up the

trial. There's potential that we could hear two witnesses

tomorrow, if Your Honor would like to, between 10:00 and 12:00

maybe, and then finish with Officer Ireland on Friday.

THE COURT: Well, not if you don't have to call them.

MR. STRATTON: No. Those are two officers that we
would call. So, if we only get through two officers today, we
would have three left. We could do two tomorrow and then wait
on Officer Ireland on Friday.

THE COURT: Are you anticipating calling any
witnesses?

MR. McDONALD: It's still

We listed two, Your Honor.

unclear whether we're going to call them. If we did, they
would be quite short.
THE COURT: Okay. So then I think what we should do
is we'll just do everything on Friday.
MR. STRATTON: Okay.
THE COURT: If we could just get the jury in.
Who is this person at counsel table with you other
than the defendant?
MR. McDONALD:

This is Julian Gray, our IT person who

will be helping us with the audiovisual, Your Honor.

THE COURT: What audiovisual?
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we're going to swear you in.
THE COURTROOM DEPUTY: Raise your right hand, please.
(12 jurors and two alternates, having been impaneled,
sworn) .
THE COURT:

Okay. So, I'm going to give you some

preliminary instructions, if you'll listen, and then we're
going to move right into opening statements.

Members of the jury:

Now that you have been sworn, I need to explain some
basic principles about a criminal trial and your duty as
jurors. These are preliminary instructions. At the end of
the trial I will give you more detailed instructions.

It will be your duty to decide what happened so you
can determine whether the defendant is guilty or not guilty of
the crime charged in the indictment. At the end of the trial
I will explain the law that you must follow to reach your
verdict. You must follow the law as I explain it to you even
if you do not agree with the law.

You must decide the case solely on the evidence
presented here in the courtroom. Evidence can come in many
forms. It can be testimony about what someone saw or heard or
smelled even. It can be an exhibit admitted into evidence.

It can be someone's opinion.
Some evidence proves a fact indirectly, such as a

witness who saw wet grass outside and people walking into the
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courthouse carrying wet umbrellas. Indirect evidence,

sometimes called circumstantial evidence, is simply a chain of
circumstances that proves a fact. As far as the law is
concerned, it makes no difference whether evidence is direct
or indirect. You may choose to believe or disbelieve either
kind and should give every piece of evidence whatever weight
you think it deserves.

Certain things are not evidence and must not be
considered. I will list them for you now.
Statements and arguments of the lawyers. In their
opening statements and closing arguments the lawyers will
discuss the case, but their remarks are not evidence.
Questions and objections of the lawyers. The

lawyers' questions are not evidence. Only the witnesses'

answers are evidence. You should not think that something is
true just because a lawyer's question suggests that it is.
"You saw

For instance, if a lawyer asks a witness,

the defendant hit his sister, didn't you?," that question is
no evidence whatsoever of what the witness saw or what the
defendant did unless the witness agrees with it.

There are rules of evidence that control what can be
received into evidence. When lawyer asks a question or offers
an exhibit and a lawyer on the other side thinks that it is
not permitted by the rules of evidence, that lawyer may

object. If I overrule the objection, then the question may be
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I will give you additional guidelines for determining
credibility of witnesses at the end of the case.

As you know, this is a criminal case. There are
three basic rules about a criminal case that you must keep in
mind.

First, the defendant is presumed innocent until proven

guilty. The indictment against the defendant brought by the

Government is only an accusation, nothing more. It is not

proof of guilt or anything else. The defendant, therefore,
starts out with a clean slate.

Second, the burden of proof is on the Government
until the very end of the case. The defendant has no burden
to prove his innocence or to present any evidence or to
testify. Since the defendant has the right to remain silent
and may choose whether to testify, you cannot legally put any
weight on a defendant's choice not to testify. It is not
evidence.

Third, the Government must prove the defendant's
guilt beyond a reasonable doubt. I will give you further
instructions on this point later. But bear in mind that the
level of proof required is high.

Our law requires jurors to follow certain
instructions regarding their personal conduct in order to help
assure a just and fair trial. I will now give you those
instructions.

Do not talk either among yourselves or with anyone
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answered or the exhibit received. If I sustain the objection,
then the question cannot be answered and the exhibit cannot be
received. Whenever I sustain an objection to a question, you
must ignore the question and not try to guess what the answer
would have been.

Sometimes I may order that evidence be stricken and
that you disregard or ignore the evidence. That means that
when you are deciding the case you must not consider that
evidence.

Some evidence is admitted only for a limited
purpose. When I instruct you that an item of evidence has
been admitted for a limited purpose, you must consider it only
for that limited purpose and no other.

In reaching your verdict you may have to decide what
testimony to believe and what testimony not to believe. You
may believe everything a witness says or part of it or none of
it.

In considering the testimony of any witness, you may
take into account: The opportunity and ability of the witness
to see or hear or know the things testified to, the witness'

memory, the witness' manner while testifying, the witness'

interest in the outcome of the case and any bias or prejudice,
the

whether other evidence contradicts the witness' testimony,

reasonableness of the witness' testimony in light of all the

evidence, and any other factors that bear on believability.

140

else about anything related to the case. You may tell the
people with whom you live and your employer that you are a
juror and give them information about when you will be
required to be in court, but you may not discuss with them or
anyone else anything related to the case.

Do not at any time during the trial request, accept,
agree to accept, or discuss with any person any type of
payment or benefit in return for supplying any information
about the trial. You must promptly tell me about any incident
you know of involving an attempt by any person to improperly
influence you or any member of the jury.

Do not visit or view the premises or place where the
charged crime was allegedly committed or any other premises or
place involved in the case. And you must not use Internet
maps or Google Earth or any other program or device to search
for a view of any location discussed in the testimony.

Do not read, watch or listen to any media accounts
concerning the case. Do not attempt to research any fact,
issue or law related to this case, whether by discussions with

others, by library or Internet research, or by any other means
or source.

In this age of instant electronic communication and
research, I want to emphasize that in addition to not talking
face-to-face with anyone about the case, you must not

communicate with anyone about the case by any other means,
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including by telephone, text message, e-mail, Internet chat,

chat rooms, blogs or social networking sites such as Facebook
or Twitter.

You must not provide any information about the case
to anyone by any means whatsoever, and that includes posting
information about the case or what you are doing in the case,
on any device or Internet site,

including blogs, chat rooms,

social websites or any other means. You also must not use
Google or otherwise search for any information about the case
or the law that applies to the case or the people involved in
the case, including the defendant, the witnesses, the lawyers
or the Judge.

It is important that you understand why these rules
exist and why they are so important. Our law does not permit
jurors to talk with anyone else about the case or to permit
anyone to talk to them about the case because only jurors are
authorized to render a verdict. Only you have been found to
be fair and only you have promised to be fair. No one else is
so qualified.

Our law also does not permit jurors to talk among
themselves about the case until the Court tells them to begin
their deliberations because premature discussions can lead to
a premature final decision.

Our law also does not permit you to visit a place
discussed in the testimony.

First, you cannot be sure that
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help you remember what the witnesses said. And we'll provide

you with notebooks. So use the notebooks we give you. If you

do take notes, please keep them to yourself until you and your
fellow jurors go to the jury room to decide the case. Do not
let notetaking distract you so that you do not hear other
answers by witnesses.

When you leave the courtroom, your notes should be

left in the jury room. Whether or not you take notes, you

should rely on your own memory of what was said. Notes are to
assist your memory only. They are not entitled to any greater
weight than your memory or impression of the testimony.

the Government will

The trial will now begin. First,

make an opening statement, which is simply an outline to help

you understand the evidence as it's presented. Next, the

defendant's attorney may, but does not have to, make an

opening statement. Opening statements are neither evidence
nor argument.

The Government will then present its witnesses, and
counsel for the defendant may cross-examine them. Following

the Government's case the defendant may, if he wishes, present
witnesses whom the Government may cross-examine.

After all the evidence is in, the attorneys will
present their closing arguments to summarize and interpret the
evidence for you and I will then instruct you on the law.

After that you will go to the jury room to decide your
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the place is in the same condition as it was on the day in

question. Second, even if it were in the same condition, once
you go to a place discussed in the testimony to evaluate the
not a

evidence in light of what you see, you become a witness,

juror. As a witness you may now have a mistaken view of the
scene that neither party may have a chance to correct. That
is not fair.

Finally, our law requires that you not read or listen
to any media accounts of the case and that you not attempt to
research any fact, issue or law related to the case. Your
decision must be based solely on the testimony and other
evidence presented in the courtroom.

Also, the law often uses words and phrases in special
ways. So it's important that any definitions you hear come
only from me and not from any other source. It would not be
fair to the parties for you to base your decision on some
reporter's view or opinion or upon other information you
acquire outside the courtroom.

These rules are designed to help guarantee a fair
trial, sets forth serious

and our law, accordingly,

consequences if the rules are not followed. I trust that you
understand and appreciate the importance of following these

rules and in accord with your oath and promise I know you will

do so.

Moving on now, if you wish, you may take notes to
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verdict.

Okay. Ready for openings, Mr. Stratton?

MR. STRATTON: Yes, Your Honor. Thank you.

THE COURT: Okay. Fine. Ready?

MR. STRATTON: Yes, Your Honor.

THE COURT: Okay.

MR. STRATTON: Ladies and gentlemen:

This case is about Dave Elysee, a convicted felon

pointing a gun at a woman driving a convertible. She

thereafter speeds off avoiding the defendant's aim.

Thereafter, the defendant, in a car, gets into a

high-speed chase with Homestead police officers, going through

various neighborhoods, a distribution center, eventually

crashing into a light pole, into a parking lot. And as that

car is crashing, defendant jumps out of that vehicle, drops
the gun, then flees.
You see, in March of 2018, the Homestead Police

Department was facing a rash of copper wire thefts. 1In
response to that, the Homestead Police Department established
a copper wire detail where undercover officers would patrol a
high-theft area.

there was an undercover officer on

On March 4, 2018,

a bike in plain clothes. Nearby was another undercover
officer in an unmarked car looking for copper wire thefts.

While that undercover officer on the bike is standing
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there, he hears a White Kia Optima roaring down the street.
He looks and see that white Kia blow through a stop sign,
screeching tires and all, and starts coming directly towards
him being followed by a black or dark-colored convertible.

As those cars approach him, the white Kia pulls into
a driveway, and Mr. Elysee jumps out of the passenger seat and
points a gun at that convertible who keeps going straight, the
woman driving off.

The defendant jumps back into the Kia while the
officer on the bike immediately dispatches to other officers
in the area, "I just saw a male jump out of a white Kia with a
gun."

The undercover officer, about a block away in the
unmarked car, shortly thereafter sees the white Kia coming

down the street. That officer follows, and dispatch is

telling all the responding officers, be careful, there's an
individual with a gun in that car.

The unmarked car follows the white Kia where
Mr. Elysee is riding passenger for a couple blocks until two
patrol cars that are marked show up in order to conduct a
traffic stop, knowing that one of those individuals in the car

has a gun. Two marked cars, sirens, lights, get out of the

car and start ordering commands with their guns drawn saying
please step out of the vehicle with your hands up, lift up

your shirt, and giving them lawful commands.
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woman driving the car and eventually dropped in the church
parking lot. You'll see the 18 rounds of ammunition that were
in that gun. You'll see the holster of that gun that was
recovered in the white Kia crashed floorboard on the passenger
side.

You'll also see pictures of that Kia from that night
with that light post that was dragged, with the airbags
deployed in the Kia that crashed in the parking lot. You'll
see pictures taken thereafter that will show you the tire
marks and the broken light post that remains to this day.

You'll also hear the dispatches. You'll hear the
dispatch from the undercover officer on the bike whispering to
You'll hear

the dispatch, not trying to blow his undercover.

the car chase dispatches. And then, ladies and gentlemen,
you'll hear from the officers themselves.

You'll hear from the undercover officer on the bike
who saw the defendant point the gun at that woman that day.
You'll hear from the officers who chased him from miles on
end. You'll hear from the officer who saw him as he was
bailing out of the car, dropped the gun as he gets out of the
passenger side, and you'll hear from the officers who chased
him and eventually apprehended the defendant.

Ladies and gentlemen, the only thing in dispute in
this case is whether the defendant possessed the gun that

night.

150a

19

20

21

22

23

24

25

19

20

21

22

23

24

25

146

That white Kia takes off. Thereafter we have a
high-speed chase for miles on end, going through the DiMare
distribution center,

which you'll hear about, eventually

through neighborhood streets, and then cutting through a

church parking lot, officers in pursuit. That Kia goes over

two parking stumps, crashes dead center taking out the
church's light post, eventually coming to a screeching halt
just after that light post, dragging the light post with it.
As it's coming to a halt, the defendant bailed out of
the vehicle while it's still moving, officers in hot pursuit,
dropping the gun right by the passenger door as he jumps out
of the car and takes off.
Several officers chase the defendant through the

a little residential area,

neighborhood, losing the defendant

for several minutes. A perimeter is set up attempting to find

the defendant, the individual that had the gun, and they
eventually find the defendant hiding on the floorboard in the
driver's side of a parked car on a nearby street.

The defendant is apprehended, and that is why the
United States charges the defendant with being a convicted
felon in possession of a firearm on March 4, 2018.

Ladies and gentlemen, you will hear evidence. You

will hear the dispatch. You will hear testimony and see

pictures that will prove that charge beyond all reasonable

doubt. You'll see the gun that the defendant pointed at the
148
After you hear all the testimony, you see all the
evidence, you see the gun and the ammunition, the pictures,

the dispatch, the United States is going to stand back before
you and ask you to find the only verdict consistent with the
evidence in this case, and that's to find the defendant guilty

beyond all reasonable doubt.

Thank you.

THE COURT: Okay. Thank you.

Defense.

MR. RAVINDRAN: Thank you, Your Honor.

Ladies and gentlemen:

Dave Elysee did not have a gun. What you just heard

did not happen. The evidence in this case will show in the

next couple of days that this is what happened.

There were two guys in a white Kia. There was a

chase. It did go through a large part of Homestead and

Florida City. There was a bailout. Okay. During that

bailout, two guys exit that car. One of them runs and is

never caught. One of them is my client, Dave Elysee.

What happens when they catch Dave is they cuff him.
After they have Dave in cuffs, they go back to the crash scene
where other officers were at the crash scene and they find a
And from then and from there on,

gun. it's Jjust simple. We

got a guy in cuffs and we've got a gun. We'll just put the

two together and call it a case.
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Now, what you've heard already and what I suspect
you'll continue to hear and what I think the evidence will
at least the Government's evidence,

show, is that apparently

Officer Ireland, who's the plain clothes detective on the

bike, is apparently hanging out in a field, and this field is

located next to a nightclub. And I guess he's in that field
that's empty waiting for someone to come there and steal some
copper wire.

What happens next is that Officer Ireland does in
fact hear or see a white Kia and he sees someone emerge from
the passenger seat and he sees a black car pull up behind the
Kia and he sees the black car stop. Whoever is in the
passenger seat has a gun in their hand. The black car then
drives away from the white Kia and speeds off.
does

So then Officer Ireland, who's on a bike,

secretly communicate to other officers, hey, there's a white

Kia and there's somebody with a gun in there.
So you're probably thinking to yourself, that sounds

like pretty good police work, okay. But it's not. It's

actually where everything in this case starts to go wrong.
Dave Elysee, ever the

First, my client, was never,

passenger in the white Kia. He was the driver.
You're going to see a rental contract that lists Dave

Elysee as the authorized driver of the white Kia.

Second, what you're going to hear from Officer
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passenger of the car was.

Fourth, after the Kia crashed, you're going to hear

from an officer named Officer Garcia. You may actually hear

from him right now. Listen to what he's going to say. Here's

what I think he's going to say. He's going to say somebody

jumped out of the passenger seat. He dropped or placed a gun

on the ground; I saw him do that; and then he took off

running; and that the person who dropped or placed the gun was
wearing a blue and yellow striped shirt.

But there's going to be a lot more evidence beyond
just the officer testimony. Listen to that other evidence,
because when you listen to that evidence, you'll see that what
Officer Garcia is going to claim he saw, what he's going to
claim to you in about five or ten minutes, he could not have

possibly seen that because, again, Dave Elysee was never,

ever, ever the passenger of that car. He was always the

driver.

How about DNA? You didn't hear him talk about DNA,
ladies and gentlemen, because they just don't have it.
Sixth, how about fingerprints? My client's
fingerprints weren't on the gun. All right.
But ultimately, what you have in this situation,
which is not uncommon, is you have a bailout with two guys

that fled. They put cuffs on one, they recover a gun, and

they put a federal gun case on the guy that they happen to
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Ireland is that he recognized that the person who jumped out
of the passenger was wearing a pretty distinctive yellow and
blue striped shirt.

But that was is something that he actually found out
much later. And you know what? He never told any other
officer that the passenger had a yellow and blue striped shirt
at any time.

My client, Dave Elysee, was never the passenger of
that car.

Third, what I think you're going to want to hear, but
I don't think the evidence is going to show, is the testimony
of the two ladies that were in the black car. This is why
you're going to want to hear from them. Because everyone in

the world that's dealing with that case on March 4, 2018, it's

two people who I think, objectively, can give you the best ID

of the person who jumped out of the white Kia. And the reason
why I say that is because they are literally like a car length
away from this passenger that jumps out and presumably see
that this person has jumped out holding a gun. So probably
that's going to be fresh in their mind.

But you're not going to hear from them because Office
Ireland didn't do a thing, didn't do a thing to have that

other car stop. He can have a car stop. You heard it. He

caused a traffic stop on the Kia. He didn't do a single thing

to stop those ladies to get a statement as to who the
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have in cuffs. And that's how just regular old Dave Elysee

becomes my client, defendant Dave Elysee.
So what you have now is Ireland willing to say that
the passenger was wearing blue and yellow when he got out of

the car and I recognized it at the time, and I saw him with a

gun. And then you have Garcia, who's going to tell you in

just a few minutes, he's also willing to say that this guy in

blue and yellow actually threw the gun and I saw it. So if

you have Ireland willing to say that and Garcia willing to say

that, just how easy is it for the Homestead Police Department

to charge someone.

And then, if you put their inaction on top of that,

to make that case stick, that's just a cake walk, right. But

life is strange, okay. There are two things that happened

after March 4th that neither Ireland or Garcia or Wilson or
that gentleman over there could have ever saw coming.

The first one is our mystery passenger, the other guy

in the car, guess what? He's got a name. It's Darius. And

how do we know that? Because guess where he went a couple of

days later, a few days later after of his bailout? He went to

their office. The man literally went into the Homestead

Police Department and said, hey, guys, I'm here to admit

something that happened. They said, okay, what have you got

to say? He basically said this: That night Dave picked me up

and it was my gun; and when we jumped out of the car, I threw
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the gun; and you all didn't catch me, but I'm here to tell you

that's what happened.
So you've got a man literally coming into the
Homestead Police Department,

okay, and he's saying you got the

wrong guy. And you are going to hear exactly what the
officers at Homestead did with that information.
All right. I told you that there were two things

that happened. I told you about the first. Let me tell you

about the second. I think the second is something that the
officers in this case didn't see coming either; and that is,

my client, Dave Elysee, decided he wasn't going to take it;

that he was going to try this case; that he was going to put
the Homestead Police Department and even the entire United
States Government to their burden of proof.

So how does that work?

Well, there were like 50

people in this courtroom earlier this morning, and now we're

down to 14. Why 14 people? Why you? Maybe it's because

you're the type of people that aren't --
THE COURT: I don't really see that this is opening
statement.
MR. RAVINDRAN: Yes, Your Honor. I'm wrapping up.
You're the type of people --
THE COURT: I really don't see that this is proper
opening statement.

MR. RAVINDRAN: Understood, Your Honor.
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Garcia.

MR. SHACK: The United States calls Sergeant Carlos
Garcia.

CARLOS GARCIA, GOVERNMENT WITNESS, SWORN

THE REPORTER: Please state your name for the record
and spell your last name.

THE WITNESS: Sergeant Carlos Garcia, C-a-r-l-o-s,
G-a-r-c-i-a.

DIRECT EXAMINATION

BY MR. SHACK:
Q. Good afternoon, Sergeant.
A. Good afternoon.
Q. Could you tell the ladies and gentlemen of the jury where
you work?
Work for the Homestead Police Department.
What do you do for them?
I'm currently a canine sergeant.

When did you start working for Homestead police?

>0 PF 0 P

I was hired with the Homestead Police Department in April
of 2005.

Q. In what capacity? What were you doing when you were

hired?
A. I was originally hired as a cocompliance officer, as a
civilian, and after about three years of employment, I was

hired to become a police officer.
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You probably have gleaned at this point that my

client is a convicted felon. That's not in dispute. Okay.

He is. A convicted felon can still be not guilty.
You've heard that officers are going to testify. You
can be skeptical of officers, because as you heard this

morning, the police don't always tell the truth. Sometimes
people with a badge do lie.

So, on Dave's behalf, I'm going to ask you to really
look into what Garcia and what Ireland and what all the rest
of them are saying. Really look in and consider all of the
evidence that will be presented to you.

But most importantly, I'm going to ask you to not
make your minds up until you've heard everything. By
"everything," I mean the small things in this case too,
because in a small case sometimes that's where you find the
in the small details,

truth, because when you have an officer,

you have an Ireland or you have a Garcia, they may be so
committed to making the evidence fit the arrest, even those
guys can overlook the small things.

Ladies and gentlemen of the jury, Dave Elysee is

innocent. At the end of this trial, find him not guilty.

Thank you.
THE COURT: Okay. Thanks.
First witness.

MR. SHACK: The United States calls Sergeant Carlos
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Q. When were you hired to become a police officer?

A. 2009 January.

Q. What were your duties as a police officer for Homestead
police?

A. It was to enforce the laws, municipal ordinances, and
uphold the Constitution of the United States of America.
Q. When did your role change after that?

A. 1In 2014, I put in for the canine unit and passed a
vigorous test, and in January of 2015 I became a canine
officer.

Q. What does that mean, a canine officer? How is that
different from a normal officer?

A. I was assigned a canine, police dog, that was basically
assigned to me to assist the department in locating and
apprehending felons.

Q. So when did you change to your current role as a sergeant
of that canine unit?

A. 1In January of 2016, I passed a promotional exam and I was
assigned as a sergeant to the canine unit.

Q. Can you just describe your daily duties and
responsibilities as a sergeant to the members of the jury?

A. I currently supervise about nine canine handlers,
including other officers, a total of about 14 officers
assigned to the midnight shift.

Q. Have you received any training relating to firearms?
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A. I have.
Q. Can you briefly describe that training in your decade-long
service to Homestead?

A. I received many hours of firearms training at the police
academy as well as quarterly and monthly training, firearms
training, with the canine unit.

Q. What kind of firearms training?

A. We do a lot of tactical firearms locations, loading,
unloading of firearms.

Q. Safety training?

A. Yes, sir.

Q. Do you have any experience with Homestead police relating
to firearm-related offenses?

A. I do.

Q. Can you describe your experience,

please?

A. I've been involved in, I would say, about close to a
hundred arrests involving firearm-related cases.

Q. Okay. What is your shift? What are your hours of work?
A. I'm currently assigned to the midnight shift. I
personally work 10:00 p.m. to 8:00 a.m.

Q. Why do you say you personally?

A. Supervisors are assigned to ten-hour shifts. Police
officers are assigned to eight-hour shifts.

Q. Did you work that shift last night?

A. Yes, I did.

159
GARCIA - Direct (Shack)
receiving for it and costing the city a lot of money to
replace this.
Q. If you could try to speak into the microphone, that would

be helpful.
You testified that Officers Ireland and Wilson were
assigned an undercover role. What does that mean?

A. They were working in a plain clothes capacity in an

unmarked police vehicle.

Q. Plain clothes meaning something other than a police
uniform?

A. Yes.

Q. Okay. And did there come a time during that shift that

you became involved in or participated in a pursuit of a
vehicle?

A. Yes.

Q. Tell me how your involvement with that came about.

A. Officer Ireland observed a male exit a white Kia armed
with a handgun and he approached another vehicle. There was
apparent intent to harm. Officer Ireland --

MR. McDONALD: Objection to hearsay, Your Honor.

MR. SHACK: Effect on the listener, Judge.
THE COURT: It's overruled.

BY MR. SHACK:

Q. If you can continue your answer, please.

A. There was a certain for safety at the time. So Officer
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Q. What is your jurisdiction?

A. I'm currently assigned to the city of Homestead.

Q. Okay. Were you working on March 4, 2018, on that midnight
shift?
A. Yes, I was.

Q. Were you a sergeant at that point?
A. I was.
Q. Okay. As a supervisor of other officers, are you familiar
with how other officers were assigned roles on that morning,
March 4, 2018?

A. Yes.

Q. Do you have knowledge of what Officer Ireland and what
Officer Wilson were assigned to do?
A. Yes.

Q. What was their assignment?

A. I assigned them that evening. We were having -- till this
day we still haven't managed to apprehend him. But we've had
an individual that's been stealing copper wire from the City
of Homestead from underground utilities along Southwest 4th
Street.

Officer Ireland and Officer Wilson were placed in the
undercover capacity on that particular road to try to see if
they can catch this copper theft wire that's cost the city
over hundreds of thousands of dollars and stealing copper wire

for most likely scrap metal, which is minor money that they're
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Ireland began advising of his observations over the police

radio. At that point Officer Ireland advised that the vehicle

was fleeing from the area.
Shortly after that, I was on the other side of the

city, I was away, and I was listening to the officers on the

police radio, and they conducted a felony stop just blocks
away from where they originally saw the vehicle. The vehicle
stopped.

Felony stop is basically all the officers are
positioned behind the vehicle in a tactical position to keep
themselves protected by the vehicles away from the subject
vehicle.

Q. I'm going stop you there.
What is a When is it

A felony stop. felony stop?

used and how is it is different -- well, I'll just ask two
different questions.

When is it used, a felony stop?
A. Felony stop is usually used in certain confrontations that
involve armed offenders, basically to protect the offenders
and the officers from any harm.
Q. So how is a felony stop different from a normal traffic
stop?
A. It's not like your traditional traffic stop where you
in these

would normally walk up to the vehicle. Obviously,

cases, it's found to be safer to stay at your vehicle, and the




15

16

17

19

20

21

22

23

24

25

19

20

21

22

23

24

25

1lel

GARCIA - Direct (Shack)

officers basically tactically position their vehicles behind
the subject vehicle in somewhat of a formation behind it, and
they basically stay at their vehicles and call the offenders
towards them.

Q. How do they call to the offenders?

where it's

A. Usually by using a PA device, external audio,

heard very loud. Usually one officer is the one that issues
the commands.

Q. What's the purpose for this different kind of stop?

A. It's basically safer. It gives the officers an
opportunity to observe the offender exiting the vehicle and
able to give loud commands for the person to understand and
basically keep everyone safe and lift up their shirt and show
that there's not any weapons involved when they're taking them
into temporary custody.

Q. Okay. And what called out on dispatch in this case with
the felony stop?

A. They advised that they were conducting a felony stop and
there was no cooperation from the occupants of the vehicle.
And shortly after that, I hear on the radio that they say the
vehicle is now fleeing from them again.

Q. So what,

if anything, does that cause you do?

A. I'm a supervisor supervising these officers. So now I
become immediately involved, because I have to monitor the

situation for multiple reasons, the safety of the citizens of
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sirens on?
A. Yes.
Q. Okay. So what did you do once you saw the Kia with the
officers chasing it or pursuing it?

A. I fell in behind the pursuit, monitoring the pursuit from
a distance, about two or three car-lengths.
Q. 1Is two or three car-lengths from the Kia?
A. Yeah.

About from the last vehicle, which was maybe now,

what, like six, seven car-lengths.

Q. So two or three car-lengths from the last officer in the

pursuit.
A. Yes.
Q. Okay. So what happens? After you join in this pursuit,

what happens?

A. They continue to advise of the direction of the travel of
the vehicle as it's increasing in speed. It's apparent to me
that the vehicle is fleeing intentionally based on the
increasing of the speed. And the vehicle turns into a packing
house that's enclosed by a fence at Southwest 336 Street and
Krome Avenue.

Q. 1Is what do you mean by "packing house"? What is that?
A. It's like a food or fruit distribution processing plant
type warehouse facility.

Q. So what do you do once the white Kia turns into this

packaging plant, packaging house?
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Homestead as well as the safety of the officers.

Q. So what do you do?

A. I immediately stopped what I was doing and I responded to
the area.

Q How did you respond?

A With lights and sirens in my marked patrol vehicle.

Q. Were you alone or was there another officer?

A I was alone with my canine partner in the back.

Q If you could try -- there's a court reporter taking
everything down. So if you could just try to wait till the
end of my question to provide an answer.

A. Yes.

Q. So what happened?

What did you see when you were

approaching? Well, how did you know where to go?

A. They already had advised on the radio that they were at
Krome and Mowry.

Q. So what did you do?

A. I responded to the area of Krome and Mowry.

Q. What did you see when you got there?

A. As I arrived in the area, I came from the east going west

towards the area of where the vehicle was fleeing from, and as
I arrived I observed a white Kia making a right-hand turn to
go south on Krome with approximately four or five officers
pursuing it.

Q. Did those officers pursuing the white Kia have lights and
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A. I'm very familiar with this area. So as soon as the

vehicle turned in to go west into the packing house, I knew
there was only one way in and another way in and out on the
south side of it. So, based on my training and experience, I
went to the second entrance/exit, which was like two blocks
south of it on 344th Street.

Q. How are you familiar with this packing house?

A. With my employment with the city, multiple incidents at
this location, and occasionally every several months the
canine unit uses the facility to train.

Q. So you testified you went to the exit of the packing
house. What happened then once you got there?

A. The units were pursuing the vehicle into there, and
seconds later the white Kia exited via that entrance that I
was waiting at.

Q. So what did you do?

A. I now became the lead vehicle directly behind the white
Kia.

Q. And were your lights and sirens on?

A. Yes.

Q. What happens after you become the lead pursuit vehicle?
Tell us where the Kia leads the pursuit.

A. So now the vehicle, the white Kia, exits from the plant on
to Palm Drive with me pursuing it with lights and sirens
activated.

The Kia begins to flee from me. I immediately
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advise that I had the vehicle fleeing from me again.
And we went west on 344th Street, which is Palm

Drive, for about nine blocks before the vehicle made a

right-hand turn.

Q. Okay. So up to this point, how long was this pursuit?

How long?

A. I would say about maybe a mile.

Q. How long in time? How much time were police officers

pursuing the vehicle?

A. Prior to that, it was maybe about three minutes, two or

three minutes.

Q. Can you describe the speeds at which that Kia was driving?

A. I guesstimate between 60 and 70.

Q. Miles an hour?

A. Yes.

Q. Okay. And you testified that then the Kia took a right.

How did this pursuit end?

A. It then took me through several city streets,
neighborhoods, trying to evade me going left and right down
several city streets.

The Kia then went into an empty field of a church,
and while going through the empty field of a church, the Kia
went over a couple parking stumps disabling the tires and
ultimately striking a private property light post head on with

the vehicle, totally disabling the vehicle.
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pole and then start to slowly roll past the light pole?

A. So, obviously, to save myself and my canine partner, I
didn't travel exactly behind the vehicle due to the nature of
the damage that was being caused by this vehicle. So I
positioned my vehicle a little bit to the right, over to like
the passenger side of the vehicle, to avoid from striking any
debris or anything that was involved from the white Kia.

Q. When you say your partner, is that a human or a dog?

A. My dog.
Q. Okay. So after the Kia hits the pole, it's slowly
rolling. What, if anything, do you see?

A. I then see the passenger side door open and I observe an
African-American male begin to exit the wvehicle.

Q. So at this point where was your car situated in relation
to the white Kia?

A. I was about six to ten feet directly behind the vehicle
and about another six feet offset to the right, which is the
passenger side of the vehicle.

Q. Okay. And describe the lighting. What time of day was
this?

A. It was very late in the night. It was in the middle of

the night. The lighting was dark in the field. But I was

fortunate enough to have all my lights my vehicle is equipped
with on.

I had my high beams on. I had an LED spotlight

that's in the front left side of my car. I also had what they
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Q. You testified that it was a field of a church, but you
also testified there were parking stumps.
A. Right.

Is this a field and a parking lot or is it just a field?
Where was this?

Okay. What's the approximate location?

Q

A. It was a parking lot inside of a field.

Q

A This was like Northwest 7th Avenue in about the 800 block
in Florida City.

Q. What happened to the tires of this Kia once it went over
these parking stumps?

A. They popped.

Q. And what happened to the pole when the Kia hit it?

A. The pole completely was knocked down on to the vehicle.
Q. Did the Kia appear to continue fleeing after it hits the
pole?

for

A. It did. It continued moving for a short distance,

about another 25 or 30 yards, ultimately coming to a stop due
to the condition of the vehicle.

Q. Was it abrupt or was it like a rolling stop?

A. It was more like a rolling stop, a slow stop. The vehicle
never came into a complete stop.

Q. At a certain point it came to a complete stop?

A. Yeah, after about a minute or so.

Q. Okay. So what do you see? Well, where are you positioned

when you see the Kia go over the parking stumps, hit the light
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call the takedown lights. They're white LED lights on the
light bar of the vehicle that illuminate the entire front of
the police vehicle.
Q. Where were all these lights directed?
A. Towards the vehicle.
Q. And you testified that you were behind and then to the
right of the white Kia. So what was your vantage point? What
were you able to see?
A. The whole passenger side of the white Kia.
Q. Okay. And what did you observe once you saw that
passenger door open from the white Kia?
A. I observed a male exiting from the passenger side. In the

process of him exiting, I observed him holding a black firearm
with both hands as he exited and leaned out of the vehicle as
it was still rolling to a complete stop.
Q. I want to ask you some more descriptive questions.
Were you able to see that man's face?
A. Yes.
Q. How were you able to see his face if he was in front of
you?
A. He looked back at me to see where I was.
Were you able to see what he was wearing?
Yes.

What was he wearing?

L o R N o]

It was a yellow and blue sort of like a sport type top,
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shirt.
Q. Was it button down? Was it a T-shirt?
A. It was like a T-shirt.
Q. Do you see that individual who was in the front passenger
side seated here today?
A. Yes, sir.
Q. Can you please describe what he's wearing?
A. He's sitting in the front. He's wearing like a
tan-colored dress shirt and no tie.

MR. SHACK:

Judge, may the record reflect that the

witness identified the defendant as this individual?

THE COURT: It will.
BY MR. SHACK:
Q. Okay. After you saw the defendant look at you, what did

you see him do?
A. I observed him holding this gun that was in between both
hands as he's rolling out of the vehicle attempting to get
out. At that time I became concerned for my safety and I
begin to move over to the right of the vehicle to be able to
exit my vehicle so I'm not in the vehicle.

At that point I was maybe six to seven feet next to
I observe him drop

the vehicle, and in the process of that,

the firearm. I open my door to exit my vehicle, and he looks
back at me and he starts taking off running in a northeast

direction.
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A. At that time, unfortunately, no, 'cause I was completely

more on the passenger side, and I saw the firearm. So at that
point my eyes were basically focused on the passenger at this
time.

Q. What did you do after you saw the defendant drop the gun
and run away?

A. I wanted to maintain visual contact of him, and I

maintained visual contact. I went around the car, around the

front of the car in my police car, yelling at him to stop.
As I went around the front of the car, there was a
change in elevation in the field, and the front of my bumper
hit this probably about two-foot increase in elevation in the
center of the field. So now my vehicle became disabled in the
field.
Q. So what did you do?
A. I observed another officer arrive and took off running in
the field after him.
Q. Who was that other officer?
A. Officer Christopher Wilson.

MR. SHACK:

Okay. Judge, permission to publish part

of Government's Exhibit 7 already introduced.

THE COURT: Fine.
MR. SHACK: Mr. Romanishin, is the audio on?
THE REPORTER: Yes.

(Audio recording played)
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Q. So it's tough for us to know what "northeast" means.
Where did he taking off running in relation to the

car, the white Kia?

A. It was away from me towards the front of the white Kia.

Q So he went to the front of the white Kia.

A Yes.

Q. Did he then go straight to the front or did he --

A He went straight to the front of the car and then he went

running to the left, to the driver's side away from the car.

Q. Could you describe the gun that you saw the defendant

drop? What color was it?

A. It was black.

Q. Was it large or compact?

A. It was a large-size firearm. That's what made it obvious

that it was a firearm, because it was not small in nature. It

was definitely a large frame firearm.

Q. Was it a revolver?

A. No. It was a semi-automatic. It was a black solid.

Q. Where the did the defendant drop this black

semi-automatic?

A. On to the ground as he was exiting the car.

Q. Where in relation to the Kia did he drop it?

A. It was towards the side by the door, towards like -- more

towards the front.

Q. Did you see what the driver was doing at this time?
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BY MR. SHACK:
Q. What is this that we're listening to?
A. This is the radio transmissions of the police radio
frequency that we used for the pursuit.
Q. And this is part 9 of Government's Exhibit 7 I'm playing
you.

(Audio recording played)

Who is that speaking right there?
A. That's me.
Q. At around 22 seconds.

And what's happening in time during this dispatch?
A. He had just entered -- the vehicle had just entered the
packing house area.

Based on my training and experience, we

normally have offenders go into certain areas and they bail

out, which is run out of the vehicle.
So basically, as canine and the supervisor at the
time, my instincts and my training was to basically surround

this facility to make sure that no one were to escape that

facility.
Q. Okay. I'm going to go forward to two minutes -- or,
rather, to one minute and 40 seconds, part 9, of Government's

Exhibit 7.
(Audio recording played)
What just happened there in the recording?

A. When I advised that he bottomed out was when I previously




15

16

17

19

20

21

22

23

24

25

19

20

21

22

23

24

25

173

GARCIA - Direct (Shack)

stated that he hit the parking stumps and disabled his
vehicle.

(Audio recording played)
Q. And what happened there in the dispatch?
A. Officer Wilson made -- called out the description of the
offenders.

(Audio recording played)
Q. Now, before you pursued the defendant on foot, did any
other officers arrive in a vehicle by the white Kia?
A. Officer Rodriguez was the person right behind me. He had
arrived and I yelled at him to basically stay. I yelled out

55, which means gun. And basically, as soon as he arrived, he
stayed with the vehicle and secured the vehicle as we pursued
the offender that fled.

Q. You testified you were focused on the passenger and that
after the passenger and the driver bailed out or ran away, you
stayed with the passenger or you attempted to stay with the
passenger.

A. Yes.

Q. Why did you decide to do that?

A. At that time, the higher crime was the passenger who was

possessing a firearm. The driver, if anything, was a traffic

offender which was fleeing and eluding. So the most dangerous
offender to me at the time was the passenger, who had the

firearm.
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A. I did not think so.
Q. Playing for you part 11 of Government's Exhibit 7.

(Audio recording played)

So what's happening in this dispatch?
A. I'm setting up the perimeter, which is basically a box,
depending on the shape or street. In this case it was more
like a rectangle box. We normally set up four corners and you
would basically have line of sight with each officer, and each
officer will basically have line of sight with each other and
make sure that nobody exits that box.

(Audio recording played)
Q. Playing for you part 16 of box 7.

(Audio recording played)

What is that, 443 with a vehicle?
A. 443 is Officer Raul Rodriguez's radio ID number.
Q. What does it mean, "the vehicle"?
A. "The vehicle," meaning the subject vehicle, the white Kia,
that we were pursuing.

(Audio recording played)
Q. What was that all about right there?
A. At the time I had seen the firearm fall out of the
vehicle. So I wanted to make sure that the firearm was still
or the scene was still is being secured due to a lot of
possible pedestrian traffic or anyone picking up that firearm

that was left behind. So I just wanted to make sure that that
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Q. Now playing part 10 of Government's Exhibit 7.

(Audio recording played)

What's happening in this dispatch?
A. Officer Wilson and I are pursuing the male in the yellow
shirt and we're basically calling out the description to the
other officers that are arriving in the area.
Q. Okay. And then what happens next when you're pursuing on
foot the defendant with Officer Wilson?
Officer Wilson continued behind the

A. At that time,

offender. Again, based on my training and experience, my job
was to basically perimeterize the area of where this offender
was running into.

So I basically backed up, was able to go over that
elevated ground and go about two blocks north, which was past
the area where he was running, and basically maintain a
perimeter point, which is basically maintain a street to make
sure I have full view of that road or that street and make
sure that that person does not break or cross that area.

Q. Well, why did you not continue on the foot pursuit of the
defendant?

A. At that time it would have been ineffective to have two
officers pursuing one person.

Q. Was the defendant running fast?

A. Very fast.

Q. Did you think you could catch him?
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area was secured.

Q. So when you said, I'm going to confirm that 55 is secure,
what does that mean?

A Just wanted to make sure that the scene was secured.

Q What is a 557

A A firearm.

Q. 1Is that some kind of police code?

A It's numerical code for firearm in Dade County.

Q I'm going to continue playing.

(Audio recording played)

Okay. So after you set up this perimeter and you
called out to dispatch to confirm that the gun was secure,
what happened next?

A. We basically maintain this perimeter. I was awaiting for
Miami-Dade police aviation to arrive so I can coordinate a
search and begin searching the area with my canine partner.
Q. Then what happened?

A. Within a couple minutes of being on scene, several
officers, including Officer Wilson, began checking the area
and located the offender.

Q. Located who?

A. The offender, Mr. Elysee, hiding in a vehicle.

Q. So what happened after the officer found the defendant in

the vehicle?

A. They basically advised that they had a subject in custody,
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and I was advised by an officer that we had the person in
custody.
Q. So what did you do?
A. I got on the air and I basically advised everybody to
secure the perimeter, break down the perimeter.
Q. Why did you decide to break down the perimeter when only
one of the two people was found?
A. At the time canine cannot be used to search for a traffic
offender. So it was a very populated neighborhood and it was
obvious that he wasn't anywhere where officers can see him.
So it was expected that he was inside of a residence.
Q. Now, when you were disbanding the perimeter, had you
already seen the individual that they found in the car?
A. No.
Q Did you know which one it was?
A. I did not, no.
Q I'm going to play part 42, Government's Exhibit 7.

(Audio recording played)

What's happening there in the dispatch?
A. I was advised by another officer that we had the driver in
custody. Without verifying the information, I just went ahead
and secured the perimeter.

Later it was revealed by me,

when I walked up and

verified, I said, that's not the driver; that's the male I

observed getting out of the passenger seat. But, obviously,
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Q. I'm now going to show you some photographs in Government's
Exhibit 4. I'll try to make it smaller.

What is this that we're looking at on page 1 of
Government's Exhibit 472
A. That's the vehicle, the Kia, that I pursued.
And this?

The tag on the vehicle.

How about the third page of Government's Exhibit 472

L o N o]

That was the view I had when I was at the passenger side
of the vehicle.

Q. 1Is that the view you had when you saw the defendant drop
the gun?

A. Yes.

Q. What does this photograph depict, the fourth page of
Government's Exhibit 472

A. The front of the vehicle where the firearm was laying
right in front of the tire.

Q. Can you circle -- you can touch the screen in front of
you; hopefully it will work -- where you found the gun?
A. This screen... (indicating) .

It's not incredibly important.

Q. I can move on.

How about this next page, page 5? What do you see in
this photograph?
A. That was where the gun was sitting on the ground.

Q. And this photograph, page 62
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the officer, Chevelier, who told me was basically not there

when it all happened. So when I walked up and observed the
male, I said that's a positive ID on the male who came out of
the passenger seat.

Q. So after you disbanded the perimeter, did you ever go back
to the white Kia?

A. I did.
Q. What, if anything, did you find?

A. The firearm was next to the vehicle at the front by the
wheel.

Q On which side?

A The passenger side.

Q. Were photographs of that firearm taken as it was found?

A Yes.

Q Was it found in the area where you saw the defendant drop
it?

A. Yes.

Q. Did you see anything else in that area that resembled a
gun?

A. Not in that area.

I think there was a gun holster in the

vehicle, but not outside. Outside the vehicle the only thing
was a firearm.
Q. Was there any metallic black objects outside the vehicle
on the ground?

A. No.
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A. That's a picture of the firearm I observed come out of his
hands on to the ground.

Q. 1Is that how you found the gun?

Yes.

And what tire is that?

That is the front passenger tire.

(ORI e i

Going to the seventh picture of Government's Exhibit 4,
what is this?

A. That is the front of the car with obvious damage from when
it struck the pole.

Q. What is this, page 107

A. That is pictures of the interior of the vehicle with the
airbags deployed.

And 1172

That is the passenger side where the offender ran from.

Yes.

How about this, page 127?

Q

A

Q. Did the airbag deploy on the passenger side?

A

Q

A That is the ground of the passenger -- the floorboard of
the passenger side.

And what was found on the passenger floorboard?

A gun holster.

Can you see it in that picture?

Not very well, no.

[e] o0 0

How about this picture, page 13 of Government's Exhibit 4°?
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A. Yes. I can see it very well now.

Q. What is that that we're looking at?

A. The gun holster that was observed on the floorboard of the
passenger side of the vehicle.

Was there a gun in that holster?

Not in that holster.

What is this, page 147

That is the gun I observed fall on to the ground.
And how about page 1772

That is the gun with the magazine removed.

Was this magazine loaded? Was the gun loaded?

Yes.

Do you remember how many rounds were in the magazine?
I did not count them.

What is this picture, page 18?

oo o 0O P o0 B 0O B O ® O

That is a picture of the gun being disarmed, showing the

round in the chamber, which means it was ready to fire.
Q. I'm now going to show you some photographs from
Government's Exhibit 5.

Looking at page 12 of Government's Exhibit 5, what is
this that we're looking at?
A. That is the packing house plant where the vehicle entered
through.
what is this?

Q. Page 13,

A. I'm sorry. Can we get this on so I can see a little bit
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you, Mr. Shack, you can continue.
MR. SHACK: Thank you, Judge.
BY MR. SHACK:

Q. Sergeant Garcia, we were talking about the packing house
that the Kia drove into.

I've shown you page 13 of Government's Exhibit 5.
What is this that we're looking at?
A. This is the entrance of where the vehicle entered through
off of Krome Avenue.
Q. And how about this, page 157
A. That's the opening in the fence where the vehicle entered
through.
Q. This, page 17?2
A That's where he drove through inside the packing house.
Q. And this, page 19?2
A That's where I was waiting just to the left of there,
which was right here is where I was parked

(indicating) .

Q. What is this, page 21 of Government's Exhibit 57?

A. This is the church parking lot field that I was talking
about.

Q. Page 22.

A. That is where the vehicle struck the light post head on
(indicating) .

Q. What does that appear to be in the circle you just

circled?
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better?
Q. 1Is the monitor off?
A. Yeah.

THE COURT: What's the problem?

THE COURT SECURITY OFFICER: The monitor, Your Honor,
is not on.

THE COURT: The monitor is not on?
THE COURT SECURITY OFFICER: The witness monitor.
THE COURT: Do you want to take a little break, Bill,
and try to get it straightened out?

THE REPORTER: Sure.

THE COURT: All right. If the jury will step into

the jury room, we need to work on the electronics in here for

a minute. Please don't discuss the case while you're in
there.

(Jury retires at 3:53 p.m.)

THE COURT: Okay. Why don't we all take a restroom
break while we're waiting for IT.

MR. STRATTON: Thank you, Your Honor.
(Brief recess)

(Resumed at 4:09 p.m.)

THE COURT: Okay. Jury, please.

(Jury returns at 4:10 p.m.)

THE COURT: Okay. You can have a seat, officer.

You can continue. Everyone else can sit down, except
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A. That appears to be the foundation and part of the pole
that's still broken.

Q. Was that cemented into the ground?

A It was, yes.
Q. How about this next picture, page 23°?

A This is the damaged concrete parking stump that the
vehicle went over.

Q. Page 25, what is this?
A Same light post that it struck.

Q. What is this, page 27?2

A That is the other missing part of the light post from the
original base along with along with tire marks and
indentations in the asphalt from the rim when the tires were
popped.

Q. From which car?

A From the white Kia.
Q. And where did it end? Where did it stop?
A

The vehicle ended, I believe, right around this area
(indicating) .

Q. So you testified that you found the black gun by the front
passenger area outside of the car.

A. Yes.

Q. And you also testified that inside the car on the front

passenger floorboard you saw an empty gun holster.

A. Yes.
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MR. SHACK: May I approach, Judge?

BY MR. SHACK:
Q. I'm showing you Government's Exhibit 1 and Government's
Exhibit 3.

Could you open the window to Government's Exhibit 1
and hold it up for the ladies and gentlemen of the jury?
A. (Witness complies) .
Q. What is that?
A. This is the firearm I observed fall from defendant's hands
on to the ground.
Q. Is that the firearm that you also saw on the floor after
the defendant was captured?
A. Yes.
Q. Can you describe the firearm?
A. It's a black semi-automatic. It's a nine-millimeter
pistol. 1It's black in color and it's a full-size pistol.
It's not a compact.
Q. How about Government's Exhibit 3, can you hold that up for
the members of the jury?
A. (Witness complies) .
Q. What is that?
A. This is a holster made out of nylon with a clip for
concealment carry.

Q. Where did you find that?

A. This was on the floorboard of the passenger side of the
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Q. And is that how you found him after he was captured or
found in the car on the floorboard by Officer Ireland?
A. Yes.

MR. SHACK: I have no further questions at this time,
Judge.

THE COURT:

Okay. Cross.

MR. RAVINDRAN: Your Honor, can you switch the
controls over here?
I can't.

THE COURT: But maybe the court reporter

MR. RAVINDRAN: Thank you.
CROSS-EXAMINATION
BY MR. McDONALD:

Q. Good afternoon, officer.
A. Good afternoon, sir.

Q. Just a few questions for you.

You mentioned that you were the lead vehicle

following the Kia, right?

A. Yes, sir.

Q. Was your vehicle equipped with a dash camera?

A. No, sir.

Q. Were you wearing a body camera?

A. No, sir.

Q. You testified for a little bit about this idea of a felony
stop, right?
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vehicle.
Q. 1Is that the same holster that we saw a picture of just
recently in Government's Exhibit 4?
A. Yes.
Q. You testified that you saw the defendant in a blue and
yellow shirt and that after he was captured you went to go see
him again.
A. Yes.
Q. And that you confirmed it wasn't the driver; it was the
passenger.
A. Yes.
THE COURT: I'm sorry. Can you just say that again?

You confirmed what?
BY MR. SHACK:
Q. That the person who was captured was the passenger and not
the driver.
A. Yes.
Q. Showing you Government's Exhibit 10. What is this
photograph?
A. That's a picture of the offender that I saw drop the
firearm on to the ground.
Q. What is he wearing?

A blue and yellow T-shirt, how I previously stated.

A
Q. 1Is that the T-shirt you saw him wear as he exited the car?
A

Yes.
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A. Yes, sir.
Q. And you said that was where multiple vehicles get around a
car and try to stop it?

A. Yes. It's actually when the vehicle comes to a stop.
Q. Yeah. The vehicle comes to a stop and multiple cars
essentially surround it.

A. Yes, sir.

Q. How many vehicles were involved in this felony stop?
A. I wasn't part of the felony stop.

Q. Were any of the vehicles, to your knowledge, involved in
the felony stop equipped with dash cameras?

A. No, sir.

Q. Any officers have body cameras involved in this case?
A. No, sir.

Q. If those cameras had existed, it would have shown exactly

who the driver and passenger were, correct?
MR. SHACK: Objection, Judge. Speculation.
THE COURT: Sustained.
BY MR. McDONALD:
Q. You testified that your vehicle was in the field -- was in

the church parking lot facing towards the white Kia after it
had bottomed out, right?
A. Yes, sir.

Q. So your vehicle would have been facing head on towards

that vehicle, the Kia?
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A. It was parallel offset to the right of it.
Q. Let's talk about a little bit about the crash.
So you saw the Kia bottom out,

I believe, as you put

it, right?

A. Yes.

Q. You saw two people bail from the vehicle?

A. At the time I only saw one from my vantage viewpoint.

Q. That was on the passenger side.

A. Yes, sir.

Q. And you testified that the vehicle was still -- when I say
"the vehicle," the Kia -- was still rolling at the time you

observed this individual bail out.
A. Yes, sir.
Q. And when the individual bailed out, your testimony is that
he had a gun in both hands.

Yes.

So the door opens.

Yes.

And an individual comes out with a gun in both hands.

Yes.

(SR e I N ol

And that you then saw this individual drop the gun, drop
the gun to the ground.
A. Yes.

Q. To loop back for just a moment to something else you

testified about.
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came in and documented the crash?
A. I believe so, yes.
Q. So you see the individual get out of the passenger seat
and drop a gun to the ground, right?
A. Yes.

Q. And you've been talking over your radio throughout the

course of the pursuit, correct?

A. Yes.

Q. Now, you used the radio to communicate with fellow
officers.

A. Yes.

Q. There's multiple other officers involved in this pursuit,
right?

A. Yes.

Q. And you used that radio to tell the team of officers what
has been observed.

A. Yes.
Q. Now,

when you see this gun in the individual's hands, you

don't say 55 into your radio, do you?
A. Not at the time, no.

Q. And when the gun is dropped to the ground by this
individual, you don't say 55.
A. I don't recall.

Q. Into your radio.

A. No.
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You testified your vehicle was damaged in this chase,

right?
A. Yes.
Q. It was damaged when it came into the church parking lot,
correct?
A. It was afterwards, after the individual took off running
and I pursued after him is when my vehicle was damaged.
Q. So you began pursuing the individual in your vehicle
rather than on foot?

Yes.

And you hit this approximately two-foot incline?

Yes.

A
Q
A
Q. And that's what did damage to your vehicle?
A Yes.

Q When a police vehicle is damaged, you have to get a report
f

illed out about it, right?

A. Yes.

Q. You called in and said you needed someone to come to the
scene and fill out a report and inspect the vehicle?

A. Yes, sir.

Q. And it's fair to say that you're concerned when your
police vehicle is damaged in an incident?

A. Well, it's common practice to document any damage to our
vehicles just to maintain high efficiency of the vehicles.

I believe, Officer Castellanos,

Q. And someone, eventually
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Q. 55, that's police code for saying a gun has been seen,
correct?
A. Yes.

Q. So you don't say "55" or "gun" or anything at the time
that you see this gun being dropped by the ground into your
radio.

A. Yes.

Q. In fact, you never on the radio indicate that you've seen
an individual drop a firearm to the ground.

A. I said it a couple seconds later, because my one hand was
on the steering wheel; my other hand was on my firearm to
protect myself.

Q. So a couple of seconds after you saw the gun you radioed
557

A. Yes, sir.

MR. McDONALD:

Permission to publish what's been

admitted as Exhibit 7, Your Honor, a short clip from it.

THE COURT: Sure.

MR. McDONALD: Can we have part 9, please?

THE COURT: What is the total length of those
recordings? Is it lengthy?

MR. SHACK: Dispatches?

THE COURT: Yeah.

MR. SHACK: Maybe 20, 25 minutes total. I believe

there are a lot more.
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THE COURT: Okay. Fine.

(Audio recording played)

MR. McDONALD: And play part 10, please, the next
clip.

(Audio recording played)

MR. McDONALD: And let's just go ahead and play one
more, maybe another 20 seconds. Can we please play part 11,

the following clip.
(Audio recording played)

BY MR. McDONALD:

Q. It's fair to say that at no point during any of those

recordings did you say 55 or gun into your radio, correct?

A. No, I did not.

Q. Also fair to say that you did not identify an individual

with yellow shoes or a navy shirt with a gun?

A. At the time there wasn't a person with a gun. The gun was

left behind.

Q. But your testimony is that you saw someone come out of the

passenger seat with a gun, right?

A. Yes.

Q. Did you see yellow shoes and navy shirt?

A. I saw the yellow shirt with the navy in it, yes.

Q. And you didn't in any of those recordings give any kind of

a description of yellow shoes,

navy shirt, as the person that

you saw with the gun.
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Have you reviewed the police reports in this case?
I have.

You just mentioned Officer Rodriguez there, right?
Yes.

Have you reviewed his report?

No.

o ® O P O » O

So, if Officer Rodriguez said that you were the one that
recovered the gun, that would be incorrect?
A. I was with him when we recovered it. In the photographs,
I believe, the one photograph is my hand with a blue glove
with the firearm.

But I didn't photograph it. I advised him to
photograph it.
Did you locate the gun?
Yes.
You were the officer who located the gun?

Yes.

0 >0 = o)

At any point during any of the dispatch calls, did you

radio to the officers, "I saw the gun"?

THE COURT: I think you already asked that.

BY MR. McDONALD:

Q. "I saw the gun dropped by the passenger seat.”
THE COURT: We haven't had this conversation already?

MR. McDONALD: I'll rephrase, Your Honor.

BY MR. McDONALD:
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A. No.
Q. And you didn't say anything about having seen anyone with
a gun.
A. No.
Q. At the time of that last report --

THE COURT:

Wait. I didn't hear an answer.

Was that a question? Are you withdrawing the
question? What's going on?
MR. McDONALD: I thought I heard a "no," Your Honor.

THE COURT: Oh, I'm sorry. I didn't hear the "no."

THE WITNESS: I'm sorry, Your Honor. I said no.

THE COURT: Okay. Fine.
BY MR. McDONALD:

Q. Just to clarify, at no point during any of those
recordings did you radio that you saw anyone with a gun.

A No.

Q You never said you saw anyone drop a gun.

A No.

Q. Were you the officer who ultimately recovered the gun?

A No.

Q Your testimony wasn't that you came back to the scene and
recovered the gun?

A. I came back and I observed the gun, and I advised Officer

Rodriguez to recover the gun after it was properly documented

and photographed.
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Q. At any point over the radio did you identify anywhere the
location of where the gun had been dropped that you had seen?
A. That wasn't important to me at the time. I already knew
Officer Rodriguez was securing the scene. At the time the
importance of me transmitting was to locate the offender and
make sure the offender was perimeterized. That's why I didn't
mention anything about the gun. I already knew the gun was
secured.

So my main concern was not to tie up the radio
frequency with information that I already knew was information
of the direction of travel and boxing in this fleeing offender
that was apparently moving very quick. At the time seconds do
count, and I didn't relay information of the firearm. I
relayed information of setting up the perimeter, which was my
number one priority at the time.

Q. What is your badge number?
A. My badge number is 207.
Q. 207.
MR. McDONALD:

Just one moment, Your Honor.

Nothing further, Your Honor. Thank you.

Thank you, officer.
THE COURT: Redirect.

MR. SHACK: Very briefly, Judge.

REDIRECT EXAMINATION

BY MR. SHACK:
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GARCIA - Redirect (Shack)

Q. Sergeant Garcia, you were asked on cross-examination
whether or not you ever dispatched about the existence of a
gun.
A. Yes.
Q. Playing part 16 of Government's Exhibit 7.

(Audio recording played)

So who was asking that dispatch whether 55 is secure?

A. That was me.
Q. And what is a 5572
A. A firearm.
Q. You were also asked on cross-examination whether you ever
dispatched the description of the defendant's shirt, the
yellow and blue shirt. Do you recall that?
A. Yes.
Q. Playing 10.
(Audio recording played)
What was just said on that dispatch call?
A. Officer Wilson provided the description, not I.
MR. SHACK: I have no further questions, Judge.
THE COURT: Okay. Thanks.
Okay. Officer, you can step down.
Okay. Who's our next witness?
MR. SHACK: The United States calls Officer Raul
Rodriguez.

THE WITNESS: Do I leave this here, Your Honor?
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A. I was a police dispatcher.

Q. Can you briefly explain any training you've received
relating to firearms?

A. I received basic training within the academy at the
I'm sorry.

Florida Police Community College.

Q. No, that's my fault. I didn't mean to interrupt you.
What kind of training is that?

A. As far as basic firearms training, as far as how firearms

operate, how to make them safe.

Q. 1Is it about identifying different types of firearms?

A Yes, sir.

Q. What is your current shift with Homestead police?

A I currently work the midnight shift from 11:00 p.m. to

7:00 a.m.

Did you work last night's midnight shift?
sir.

Yes, I did,

Were you working the midnight shift on March 4, 20187
Yes.

What areas do you patrol?

We rotate shifts on a daily basis.

20182

How about that day, March 4,

Q

A

Q

A

Q. What is your shift?
A

Q

A I don't recall what particular area I was assigned to that
night.

Q. What's your jurisdiction?

A. It's within the city of Homestead limits.
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THE COURT: No. Give that back to Mr. Shack,
please.

(Witness excused)
SWORN

RAUL RODRIGUEZ, GOVERNMENT WITNESS,

THE REPORTER: Please state your name for the record
and spell your last name.

THE WITNESS: Officer Raul Rodriguez. Rodriguez,
R-o-d-r-i-g-u-e-z.

DIRECT EXAMINATION

BY MR. SHACK:
Good afternoon, Officer Rodriguez.
Good afternoon.

Where do you work?

Q
A
Q
A. The City of Homestead Police Department.
Q What do you do there?

A I am a uniform patrol officer.

Q How long have you been a uniform patrol officer at
Homestead police?
A. Three years.

Q. What do you do? What are your responsibilities as a
patrol officer?

A. I respond to calls for service. I patrol neighborhoods,
patrol the community.

Q. What were you doing before that, before you were a police

officer?
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Q. Did you participate in a pursuit of a vehicle during the
midnight shift of March 4, 2018?

A. Yes.

Q. How did your participation come about?

A. Officer Ireland had advised that he had witnessed a male
who had pulled a firearm on a female, at which point he had
provided a vehicle description of a white Kia that was seen
fleeing the area where the subject had fled in.

Q. What was the area that Officer Ireland said?

A. The 900 block of Southwest 4th Street.

Q. So what did you do with that information?

A. I began to respond to the general vicinity to see if I can
locate the vehicle, at which point Officer Wilson had stated
that he was behind the vehicle in an unmarked vehicle.

Q Were you in a marked vehicle or an unmarked vehicle?

A I was in a marked vehicle.

Q. Were you alone or with another officer in the car?

A I had a civilian observer with me at the time.

Q Where did you go and why did you go there with your
vehicle?

A. While I was enroute, Officer Ireland -- I'm sorry, Officer
Wilson had advised that the vehicle was going northbound on 11
Avenue towards West Mowry Drive.

So I responded to the 600 block of West Mowry, at

which point Officer Wilson had stated that he was now heading
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eastbound on West Mowry.

So I waited at 6th Avenue, which is the direction
where the vehicle was heading.
Q. Then what happened?
A. I observed the white Kia traveling eastbound with Officer
Wilson directly behind the vehicle in his unmarked vehicle.
Q. Officer Wilson, did he have any of his police lights or
sirens on?
A. At the time, no.
Q. So what did you do when you saw the Kia followed by
Officer Wilson?
A. I had advised Officer Wilson that I was behind him and
notified him that I was going to jump in front of him to take
lead behind the stop of the vehicle.
Q. Why were you going to take lead as opposed to Officer
Wilson?
A. Because since I was in a marked vehicle with overhead
lights and sirens, there's no chance of confusion at that
point in time being that it's a marked vehicle, police
vehicle, running blue lights and sirens trying to stop him.
Q. Confusion, you mean confusion on the part of the driver of
the Kia?
A. Correct.
Q. Okay. So what is the plan after you get in front of

Officer Ireland? What do you do intend to do? Officer
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A. The vehicle eventually pulled over at approximately the
100 block of West Mowry Drive, at which point I positioned my
vehicle facing the passenger side and Officer Reyes positioned
his vehicle on the driver's side.

Q. Then what happened?

A. Officer Reyes got on his public announcement system and
began to give loud verbal commands to have the driver to
proceed to exit the vehicle with his hands up.

Q. I couldn't hear you. To have the driver what?

A. Exit the vehicle with his hands up.

Q. And then what happened after these commands were given by
Officer Reyes?

A. After about 30 to 45 seconds of no response and them
refusing our verbal commands or to obey our verbal commands,
the vehicle proceeded to take off eastbound on West Mowry
Drive and then southbound on South Krome Avenue.

Q. What do you mean, "take off"?

A. It ignored our emergency equipment, our verbal commands,
and it drove off from us.
Q. And then what happened? What happened after this white
Kia drove off?

A. Both Officer Reyes and I got into our vehicles and we
continued pursuing the vehicle southbound on South Krome

Avenue from Mowry.

Q. How many minutes did this pursuit last?
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Wilson. I apologize.

A. At that point in time I waited for another patrol officer
in a marked vehicle to get behind me, and at that point we
attempted to conduct the traffic stop.

Q. Why did you wait for another marked vehicle?

A. Again, so there's no confusion that there are two police
officers behind him, marked vehicles and full police uniform
attempting to stop the vehicle.

Q. 1Is there always multiple vehicles for traffic stops?

A For traffic stops, no. I'm sorry.

Q. So why did you want a second vehicle in this traffic stop?
A Due to the nature of the call that we originally were
advised there was a firearm involved, we were attempting a
felony stop on the vehicle.

Q. So, when you first started pursuing the vehicle in front
of Officer Wilson, did you have your lights and sirens on?
A. At that point in time, no.

Q. And what was the rate of speed at that time?

A. About 30, 35 miles an hour.

Q. And after another officer in a marked car comes to join
you, what happens?

A. At that point in time we activate our emergency equipment,
lights and sirens, to notify the driver of the vehicle that we
were stopping him.

Q. Then what happens?
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A. I would say approximately 10 minutes, 15 minutes.

Q. Can you tell us about the speeds at which the white Kia
was driving?

A. Once it got on to South Krome Avenue, it reached maximum

speeds of, in my estimation, approximately 80 to 85 miles an
hour down Krome Avenue.

Q. Did you stay directly behind the Kia the entire pursuit?
A. Up to the point of when he went into the DiMare packing
house at approximately the 300 block of North Krome in Florida
City.

Q. Can you tell us the ladies and gentlemen of the jury what
happened at that point?

A. Once we got to approximately the 300 block of Florida

City -- I'm sorry, 300 block of North Krome Avenue in Florida

City, the vehicle drove into a packing house, drove through

the packing house, through the bay door -- I'm sorry, through

the bay areas and eventually came out on the south end, which
is Palm Drive.

Q. What is a packing house? Can you just describe briefly
what you mean by that?

A. The farming industry, they pack vegetables and fruits that
they grow and they ship them out for delivery to their stores.
Q. So what happened after the Kia exited this packaging house
or packing house?

A. At that point in time Sergeant Garcia was waiting for the
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vehicle to come out on the south end of the packing house and
he took lead on the pursuit.

Q. And what did you do?

A. I continued -- I'm sorry -- westbound on Palm Drive behind
Sergeant Garcia at a bit of a distance.

Q. Were you trying to catch up?

A Yes, sir.

Q. Could you?

A Towards the end of the pursuit, when he eventually crashed
into the church parking lot.

Q. Tell me about that. How did this pursuit end?

A. He drove through the parking lot of a church and hit a
light post and then eventually went over a parking stump, and
that's where the vehicle stalled out and stopped.

Q. Were you there to see this?

A. No.

Q. How did you know this?

A. I saw at a distance the light post down and the vehicle
had bottomed -- I'm sorry, stalled out at the parking post.
Q. So what did you see when you got to that scene, when you
caught up to the white Kia?

A. When I caught up to the white Kia, I saw the white Kia
stopped at the parking stumps. I then immediately exited my

vehicle and began to search the vehicle for any other

occupants or any other contraband inside the vehicle.
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Q Was there a firearm in the holster?

A In the holster, no, sir.

Q. Did you find anything else in the vehicle?

A I don't remember anything else I found in the vehicle.

Q What happened next after you found this empty gun holster?
A I took a position and awaited for the other officers who
were assisting with the perimeter in the search of the
suspects to eventually find them and then attempt to secure
the scene and do an inventory search of the actual vehicle and
the surrounding area.

Q. Then what happened?

A. After I was advised the subject -- I'm sorry, the suspect
was in custody, Sergeant Garcia had returned back to the scene
and advised me the area where the firearm had been dropped.

Q. What did you do when he advised you where the firearm had
been dropped?

A. Went to the area and that's when we located the firearm
under the passenger side front tire.

Q. What did Officer Garcia advise you as to the area in which
the gun was dropped?

A. He had said that the gun was dropped right by the front of
the vehicle by the passenger side.
Q. When you looked in that area, what did you see?

A. We both found the firearm right by the front tire of the

vehicle.
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When you got to the white Kia, was there anyone inside?

No.

No.

You hadn't gone to the white Kia at that point. You came

Q
A
Q. Did you see who exited the white Kia?
A
Q
later.

A. Yes.

Q. When you got to the white Kia, were the doors open or
closed, if you remember?

A. I don't remember.

Q. Were the airbags deployed?

A. Yes.

Q. So what did you do when you got to the scene, when you
finally got up to the white Kia?

A. When I finally got up to the white Kia, again, I cleared
the vehicle of any other occupants and then took a position
facing the direction where the suspects had fled to make sure
that nobody else would jump into the vehicle and try to take
off.

Q. So you stayed with the Kia at this time?

sir.

A. Yes,

Q. What, if anything, did you find in the Kia when you were
searching for and looking for passengers?
A. I found a holster for a firearm on the passenger side

floorboard.
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Can you describe the firearm?
It was a full-size appeared to be semi-automatic handgun.

What color was it?

Q

A

Q

A. I'm sorry?
Q What color was it?

A It was black.

Q Did you pick it up immediately or did you take photographs
of it?

A. I took photographs of the firearm, where it was located --

I'm sorry, photos of the vehicle, the exterior and the
interior of the vehicle.

Q. Did you see anything else in that area that resembled a
firearm?

A. No.

Q. Anything else black or heavy metallic, anything like that,
the size of a firearm?

A. Other than the light post that was under the car at the
time, nothing else.

Q. After photographs of this firearm -- well, did you also
take photographs of the holster?

A. Yes.

Q. Were those photographs of the holster as you found it?
A. Yes.
Q. Okay.

So after you took photographs of the firearm, what,

if anything, did you do with it?
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A. I then recovered the firearm utilizing gloves at all
times, and then I recovered as well the holster.

Q. What did you do with the firearm after you recovered it?
A. I secured it in a brown paper bag,

I'm sorry, in my trunk,

and then transported it over to the station, at which point I
handed it off to Officer Rivera.

Q. Now, before you did that, did you check to see whether it
was loaded?

A. Yes, sir.
Q. Did you leave the rounds in the gun?
A. No, sir. I secured the firearm, made sure that it was
free of any projectiles within the chamber before I placed it
in the trunk of the car.

Was the gun loaded?

Yes, sir.

How many rounds were in the gun?

I don't recall exactly the amount.

What kind of rounds were they?

I believe they were nine-millimeter rounds.
Was there a round in the chamber?

Yes,

sir.

What does that mean?

PO o 0O P 0O B O » O

It means it was ready for fire. The moment that the

trigger was pulled on the firearm, the projectile would have

fired.
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Q. How about the brights and the headlights, do you know if
they were on?
A. Our new cars, even the low beam lights are pretty bright.
But I don't believe I had the high beams on.
Q. I'm showing you photograph 7.

Is there any car,

police car, illuminating with its

lights the passenger side of the Kia Optima in this

photograph?

A. No, sir.

Q. Showing you photograph 12. What is this photograph?
A. That's the passenger side floorboard.

Q. What did you find there?

A. That's where I found the holster.

Q. Photograph 13, can you describe what you see here?
A. I see a pair of glasses, a rubber band, some change and
the holster.

Q. Is that where you found the holster?

A. Yes, sir.

Q. Is the passenger side floorboard?

A. Yes, sir.

Q. What is this, Government's 14?

A. That's the firearm that was located.

Q. And this, Government's 18?

A. That's the projectile that was in the chamber of the

firearm.
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Q. Showing you Government's Exhibit 4, page 1, what is this
that we're looking at?

A. That's the vehicle where the suspects fled out of.

Q. Page 3, what is this?

A. That's the passenger side of the vehicle.

Q. Can you see the gun that you found in this photograph or
is it not clear enough?

A. It's not clear enough at this time.

Q. How about this photograph, photograph number 42

A. I'm not sure if it's the glare. But I can't tell at this
time.

Q. Can you circle around where you found the gun?

A. (Indicating) .

Q. And describe what area of the car you're circling, please.
A. That's the front passenger tire, passenger side tire of
the vehicle.

Q. How about this photograph, photograph 52

A. That's where the vehicle -- I'm sorry, the firearm was
located but --

Q. And how about this, photograph 6?

A. That's where the firearm was.

Q. Now, at this point, were law enforcement brights on,
headlights, the brights?

A. Yes. Our overheads were on and my takedown lights were on
as well, my headlights.
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Q Whose hands are those in this photograph?
A Those are mine.
Q. What does this photograph depict, photograph 20?
A That's the ammunition that was found loaded into the
firearm.
Q. Can you count how many rounds are in that photograph? I
could try to zoom in.
A. 18.
Q. And this, briefly, Government's 217?
A. That's the holster that was found on the passenger side
floorboard.
Q. Showing you Government's Exhibit 5 on page 12. What is
this photograph?
A. That's the entrance to the DiMare packing house.
Q. I'm showing you 13. Can you describe the route of the
white Kia in this photograph?
A. He had come in through that entrance and cut straight
across westbound through the packing house and then cut back
southbound at the end of the loading docks.
Q. So, after you took the ammunition out of the firearm, what

did you do with the firearm, the ammunition and the holster?
A. I placed the firearm in a brown paper bag and placed it in
the trunk of my vehicle, locked and secured, as well as the
ammunition and the holster.

Q. Then what do you do with it?
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A. I then took it over to the station where Officer Rivera
was on scene, and I handed it over to him so he can impound
it.
Q. Before I show you these exhibits, I forgot to ask.
What time of day was this pursuit that occurred?
A. Between 1:00 and 2:30 in the morning.
Q. Showing you Government's Exhibit 1, 2 and 3. First, I'd
like you to look at Government's Exhibit 1, the box.

Can you open the window and hold it up and tell the

ladies and gentlemen of the jury what that is?
A. This is the firearm that was recovered on scene where the
vehicle was located.
Q. And how about Exhibit 2, can you hold that up and tell
them what that is?
A. This is the ammunition that was inside of the firearm that
was located.
Q. Can you count how many rounds are in that bag?
A. 18.
Q. I'm showing you Government's Exhibit 4, page 26. What is
this photograph?
A. That's the magazine that was inside the firearm.

And how many rounds does this indicate the magazine holds?

18.

Q
A
Q. Can you circle where you see that?
A

(Witness complies) .
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Q. So no other officers were present in the church parking
lot near the Kia when you arrived?

A. No. At the time they were actively pursuing the suspects
that were fleeing.

Q. The officers were running after the suspects, right?
A. Yes.

Q. No officers communicated with you verbally, not over the
radio but verbally, when you arrived to go to the Kia?
A. At the time on scene, I was more concerned with making
sure that there was no other occupants in the vehicle, that I

recall, that I recall, and I don't recall anybody telling me
anything at the time.

Q. At that time you didn't know that a gun had been dropped
near the right front passenger side of the vehicle, did you?
A. At that point in time, no.

Q. You didn't even know that a gun had been dropped near the
Kia, did you?

A. At the time that the vehicle was stopped?

Q. At the time you got to the Kia and went to secure the Kia.
I wasn't aware that the

A. No. At the time at the Kia,

vehicle -- I'm sorry, the firearm was dropped at the time.

MR. McDONALD: No further questions, Your Honor.

THE COURT: Okay. Redirect.
MR. SHACK: I have nothing, Judge.
THE COURT: Okay. Thanks. Officer, you can step
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Q. And finally, the last bag, Government's Exhibit 3, can you
please hold that up and tell the ladies and gentlemen what
that is?

A. This is the holster that was located on the passenger

floorboard.
MR. SHACK: I have no further questions, Judge.
THE COURT: Okay. Cross.

We're going to try to finish this witness and then
we'll break for the evening.
Go ahead, Mr. McDonald.

MR. McDONALD: Thank you, Your Honor.
CROSS-EXAMINATION

BY MR. McDONALD:

Q. Good afternoon, officer.

A. Good afternoon.

Q. When you got to the church parking lot, where did you stop

your car relative to the Kia? Driver's side, passenger side?

A. I don't recall exactly my positioning. I was behind the
vehicle, but I'm not sure if I was on the driver or the
passenger side.

Q. You don't recall where you stopped your vehicle?

A. No.

Q. Was anyone else present in the church parking lot when you

arrived?

A. At the time, no.
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down.

THE WITNESS: Thank you, Your Honor.
(Witness excused)
THE COURT: Okay. So can I see the lawyers at
sidebar so we can figure out what to do about tomorrow.
(SIDEBAR CONFERENCE:

THE COURT: So, if we did come to court tomorrow, we
could have two witnesses.

MR. STRATTON: Yes.
THE COURT: And we could listen to the jail call, if
you're really adamant about getting that in.

MR. STRATTON: Yeah.
THE COURT: That's how long?

MR. STRATTON: The jail call is 30 minutes. We would

not play all of it.
THE COURT: Okay. But I don't know whether they
would want to play more than you played.

MR. STRATTON: Of course.

THE COURT: Okay. And we could do the jury
instructions.

MR. STRATTON: Yes.

THE COURT: Right. Okay. And then on Friday we

would come back and we would have Ireland.
MR. STRATTON: Correct.

THE COURT: And we would have no other Government
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witnesses.

MR. STRATTON: That's correct.
THE COURT: But we might have defense witnesses --
MR. McDONALD: It's possible.
THE COURT: -- that we could finish in the morning
and then we could do closing argument in the afternoon.

MR. STRATTON: Correct. If the jail call comes in,
we'll have three witnesses for tomorrow.

THE COURT: Oh. Well, I don't know that we'll have
time because I have limited time.

MR.

STRATTON: No. In conjunction with the jail

call. They'll say I got this through investigation, that's

how we obtained --

THE COURT: Just to authenticate it.
MR. STRATTON: Essentially, yes.
THE COURT: Okay. I think we should have trial

tomorrow if we're going to try to have closing argument on

Friday. I just am not comfortable with the pace that we're
going. All right?

MR. STRATTON: Okay.

THE COURT: So we'll start at 10:00, we'll go till
2:00, and we'll take like a 20-minute break for lunch. Okay?

MR. STRATTON: Okay. Thank you, Your Honor.

(SIDEBAR CONFERENCE CONCLUDED)

THE COURT: I don't want you to get the impression

219

same thing every time we separate -- please remember not to
discuss the case among yourselves, not to allow anyone to say
anything to you or in your presence about the case, and please
do everything you can to avoid anybody associated with the
case.

Also, please don't go on the Internet or anywhere
else and do any research into the case or communicate with
anybody about the case except to say I got to be in court at a
particular time. Okay? Have a nice evening and we'll see you
tomorrow at 9:30.

Oh, leave your notebooks in the jury room. But put
your name on the outside of the notebook. Thank you.
(Jury retires at 5:01 p.m.)

THE COURT: We put a set of draft instructions
together. So, if you want to wait just a couple minutes,

we'll give them to you. Okay? See you tomorrow morning at

9:30.

MR. STRATTON: Your Honor, I'm not sure the jury room

door is closed. But I want to raise just one issue.

THE COURT: Okay, Mr. Stratton. Everybody else can

have a seat.

MR. STRATTON: Your Honor, the Government believes
that defense counsel opened the door to Officer Ireland, when
he testifies on Friday, to discuss the time he arrested him in

2013. 1In opening argument they said that Ireland did not see
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I'm rushing the case in any way, but I think we would all

like, and I have to imagine you would all like, to at least

have closing arguments on Friday, if possible. But to do that

I think we better come in tomorrow for a few hours even though
what we'll

we can't work a full day. So, I think to do this,

do is we'll come in. We'll start at 9:30 tomorrow morning.
Now, please remember this is Miami-Dade County and
the traffic in Miami-Dade County is a nightmare. So please be
sure to leave yourself enough time to get here by 9:30,

because if any one person is not here, we cannot do anything.
Okay? So, if you want to be considerate of your fellow jurors
and considerate of the lawyers and the defendant, you need to
be here at 9:30. Okay.

Now, you'll just go straight to the jury room, not

back to the jury pool, to the jury room where you've been
today a couple times, and when we're all ready here in court,

we'll bring you out. But we'll try to be on time. Okay?

Then, what we're going to do is we're going to work
until two o'clock and we're just going to take a 20-minute
break in the middle. So that anybody who wants to get a snack

can get a snack. So I suggest, if you want a snack or you

want to have a lunch in 20 minutes, that you bring it with

you, because there isn't going to be enough time to go out and
come back. Okay?
Now, also, please remember -- I'm going tell you the
220

the defendant that day; he actually saw another individual and

they just put the case together. So I just want to make that

clear that the door has been opened and that we can ask
Ireland --

THE COURT: So I still don't understand exactly what

Officer Ireland would say about this prior arrest. Do you

want to proffer it?

MR. STRATTON: Yes. Essentially he would say in

2013, when the defendant was arrested for three armed

robberies, he was there --

THE COURT: Well, he couldn't say three armed

robberies.

MR. STRATTON: No. We're only talking about one.

But it was for three. But for the one, on that arrest, he was

there in the defendant's presence when he got arrested and

that he remembered him from that day, because it was --

THE COURT: I'm sorry. I mean, you know, being there

could mean a lot of things. So what does that mean? Did he

cuff him? Did he take his booking photo? I mean, what do you

mean he was there?
MR. STRATTON: My understanding is he was with --

THE COURT: What was this an armed robbery of? Maybe
we could start there.
MR. STRATTON: I believe it's three convenience

stores.
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THE COURT: Okay. And where was the defendant

arrested?
MR. STRATTON: He was arrested in Florida City.

THE COURT: Okay. Not during the course of a

robbery.

MR. STRATTON: Weeks later.

THE COURT: Weeks later.
MR. STRATTON: Yeah.
THE COURT: Okay.

MR. STRATTON: Officer Ireland sees him. I believe

he's with Officer Wilson as well. They both worked for
Florida City at the time. Saw the defendant wearing similar
clothing to the clothes he wore at the time of the robbery.

So they point and say, oh, that's him.

THE COURT: Just take me through this. So you would
say: Officer Ireland, have you ever seen the defendant
before? And he would say: Yes, I did. I saw him when I

arrested him in 2013 for an armed robbery?

MR. STRATTON: I think it would be more like this:

Officer Ireland, did you recognize the defendant --
or did you recognize the individual who jumped out of that

car? Yes. Do you recognize him here in court? Yes. How do

you know that that was the same person? Well, I saw him

before and I arrested him for an armed robbery.
THE COURT:

Okay. It's the same armed robbery that's

223

particular individual. So they looked at pictures of him.

They were patrolling the streets, and one day they're

patrolling the street and they find him. I mean, they studied

him.
It's not a --

Like I said, it's not a trespassing.

THE COURT: Did they have a be-on-the-lookout? Did
they have photographs of him?
MR. STRATTON:

They did. They got photographs of

him, and that's how they saw the photograph of the armed
robbery with him wearing particular clothes and then saw him
that day in Florida City wearing the same clothes, so matching
the photograph that they had seen.

THE COURT: The armed robbery conviction is going to
come in, admittedly.
MR. STRATTON: Correct.
THE COURT: But why do you have to say you arrested

him in connection with an armed robbery? I mean, does that

have anything to do with the identification? It doesn't seem
to.
MR. STRATTON: I think it does to the extent that it

was important. Just to Your Honor's last point, it wasn't

just a trespass. It wasn't a loitering offense. It was
something that was important to Ireland because he was tasked
with trying to find this particular individual. To think that

it was something less important takes away the identification
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coming in anyway.

MR. STRATTON: Correct. So the prejudicial effect is

very limited at this point.

THE COURT: And when you say he arrested him, what do
you mean by that?
MR. STRATTON: I believe he was there. And to be

completely up front with the Court, Officer Ireland is in

Mexico. We tried to get ahold of him. He was with Officer
Wilson, who I spoke to about this, and said they were both
there.

THE COURT: 1In 2013.

MR. STRATTON: Correct.
THE COURT: And what does Officer Wilson say?

MR. STRATTON: Officer Wilson, when he chased after

the defendant that night, he didn't recognize him from the
2013 arrest.

THE COURT: Okay.
MR. STRATTON: But Officer Ireland had a view of him

when he pointed the gun, that he did recognize him, and that's
why it's important for his --

THE COURT: So was there something about this 2013
arrest that just really stood out?

MR. STRATTON: I think it was significant in Florida

City. It was a string of three armed robberies, and there was

a group of officers that were on the lookout for this

224

from Ireland on the stand.

THE COURT: Okay. What do you want to say?

MR. McDONALD: Your Honor, I think that this whole
sort of importance or less importance just highlights how much
prejudicial effect it's going to have. It basically sounds
like Ireland is going to get up there and say, I recognize
this person from -- obviously can't say string of armed
robberies given the Court's ruling -- but some very important
I think

crime. This is a known criminal in this area.

there's a lot of prejudice there. And it sounds like he's

going to say that he recognizes this person wearing the same
clothes four years ago, when he was a l6-year-old boy.
THE COURT: I don't think he's going to say that.

MR. STRATTON: If I wasn't clear, let me clear that.

The clothes he was wearing during the armed robbery
was put on a picture that the officers looked at. They
happened to see him weeks later wearing those same clothes.
You that's how they recognized him --

THE COURT: But not the blue and yellow shirt.
MR. STRATTON: But not the blue and yellow shirt from
March of 2018, that's correct.
THE COURT: So how old was he at the time of this
armed robbery?

MR. McDONALD: 16, Your Honor.

THE COURT: 16.
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MR. McDONALD: And it sounds like Ireland is going to

say he recognized him, now a 20-year-old man, four years after
he allegedly remembers having seen this individual.

I think, you know, just in terms to balance the
Government's need for the evidence, this is going to be --

THE COURT: Well, so it's sort of a goofy situation
in the sense that if I limit them to "I recognize him from a
prior arrest," then you're going to want to cross-examine and
you're going to open the door to all this other stuff.

MR. McDONALD: I think, maybe, I would submit perhaps
the best course would be to not let Officer Ireland testify to
that at all, Your Honor.

THE COURT: Well, you're challenging his ID. So
you've put it in issue.

So I'm going to allow him to testify he recognized
him from a prior arrest. And we'll see what happens on

cross-examination, whether I'll let you go further.

MR. STRATTON: Of course, Your Honor. Thank you.
MR. McDONALD: Thank you, Judge.
THE COURT: All right. And if you hang around for a

couple minutes, we'll give you the jury instructions.

MR. McDONALD: Thank you very much.
THE COURT: I think we need an identification jury

instruction, right? Does everybody agree we need an

identification jury instruction?
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MR. STRATTON: I think that's right, Your Honor.

MR. McDONALD: Yes, Your Honor.

THE COURT: Okay. We'll add it. So let's give them
the instructions tomorrow. All right. Thank you.

(Recessed at 5:09 p.m. until Thursday, June 28, 2018,
at 9:30 a.m.)

INDEX
OPENING STATEMENTS PAGE
GOVEINMENE . 4ttt ettt ittt ittt aaeeseenaneanananannnn 144
IS = o =T 148
WITNESSES
CARLOS GARCIA, GOVERNMENT WITNESS, SWORN........vuovvunven.n 155
DIRECT EXAMINATION BY MR. SHACK.....ititiernennenennnnnnns 155
CROSS-EXAMINATION BY MR. MCDONALD. . 't vttt nnnenennennnnnn 187
REDIRECT EXAMINATION BY MR. SHACK.......ittiiunenennnnnnnnn 196
RAUL RODRIGUEZ, GOVERNMENT WITNESS, SWORN................. 198
DIRECT EXAMINATION BY MR. SHACK. ...ttt iteernennnnennennnns 198
CROSS-EXAMINATION BY MR. MCDONALD. ...ttt eunenennnnnnnnn 214
EXHIBITS
Government's Exhibits 1 through 11 in evidence............ 135
* * * * * * * * * *

CERTIFICATE
I certify that the foregoing is a correct transcript

from the record of proceedings in the above-entitled matter.

228

(Call to order of the Court)

THE COURT: Okay. So let the record reflect the

presence of Mr. Elysee.

So as, I think, Kathryn told you, one of the jurors

was in an accident last night and had some kind of injury and

is not able to continue. We've asked him to provide

documentation. But I don't know that that's really necessary.

Can we all agree that he should be replaced with the
first alternate?

MR. McDONALD: Yes, Your Honor.

MR. STRATTON: No objection from the Government.

THE COURT: Okay. And who is the first alternate? I

don't have the list. Just so we're all clear on who the first

alternate is.

MR. SHACK: The first alternate is Dennis Tom.

THE COURT: Okay. Fine.

Can you bring the jury out, please.

MR. RAVINDRAN: Your Honor, there is one issue.

THE COURT: Wait.

Okay. What is it?

MR. RAVINDRAN: Well, the Government's second witness

is going to be the TFO, who's present in Court.

THE COURT: Yes.

MR. RAVINDRAN: Basically the TFO is being called for

the purpose, I think, of solely foundation for the jail calls,
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if Your Honor ultimately admits that they should come in.

THE COURT: What is a TFO?
MR. RAVINDRAN: Task force officer.
THE COURT: Oh.
MR. RAVINDRAN: Sorry.

My intention with the task force officer is to recall
him in my case in chief to get into a statement by this
individual named Darius Deen, who you heard about in opening
from the defense.

Basically, the substance is Darius Deen a couple of
weeks later comes into the police station and is interviewed
by the task force officer and essentially makes an admission
that the gun in the car is his and that he's the passenger.

Now, my understanding from the Government is that
they would seek to exclude all that on hearsay grounds. But
the reason I wanted to front that to the Court is because,
since the man is going to be up there testifying, it seems
like it would be most efficient if I could get into that while
he was there.

THE COURT: And I'm sorry. And the exception to the
hearsay rule would be what?

MR. RAVINDRAN: it's not

Number one, Your Honor,

hearsay. It goes to the effect on the listener. I think it
will be established in testimony that the task force officer

conducted many of the postarrest investigative steps in this

231
THE COURT: Okay. The jurors can have a seat while
we wait. Sorry the lawyers are left in this awkward
position. Slowly but surely we're getting there.

Okay. If you want to fill in, move over and fill in,

that would be fine. Unfortunately, the juror who's missing

had a car accident last night and he's injured. So he's not

going to be joining us. So we're going to continue now with

the consent of the defendant. So you all can have a seat.
And can we have the next witness, please.

MR. STRATTON: Yes, Your Honor. The United States
now calls Homestead police officer Christopher Wilson.
CHRIS WILSON,

GOVERNMENT WITNESS, SWORN

THE REPORTER: Please state your name for the record
and spell your last name.

THE WITNESS: Officer Chris Wilson. Last name
W-i-l-s-o-n.

DIRECT EXAMINATION

BY MR. STRATTON:
Q. Good morning, officer.

Where do you work?
A. Homestead Police Department.
Q. And how long have you worked for the Homestead Police
Department?
A. About two years now.

Q. And what position? What's your title?
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case, and essentially what you have is materially exculpating

information which a reasonable officer would have relied upon.
Based on the defense theory of the idea that my

client did not have the gun, I think that's probative of two

issues: Number one, who actually had the gun; but then also

as fundamental and important, officer credibility, which is
clearly the centerpiece of the evidence at this point.

THE COURT: And what would you like to say in
response?

MR. SHACK:

Judge, the officers didn't believe him.

They caught him in several lies. There was no effect on the
listener. We have jail calls where the defendant was planning
to have someone come in and lie about this false exculpatory.
So there is no effect on the listener. This is hearsay which
we know is false.
THE COURT: I think it's offered for the truth. So
I'm not going to allow it.
Jury, please.
But why is the task force officer in the courtroom?
MR. SHACK: He's the case agent, Judge.

THE COURT: Oh, that's the case agent. Oh, the same
person.
(Jury returns at 9:46 a.m.)
THE COURT SECURITY OFFICER:

Your Honor, I've got two

in the bathroom.
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Here in Homestead, Florida.

A. Uniform patrol officer.

Q. And where are you from originally?
A. Born?

Q. Yeah.

A.

Q.

Okay. Your two years at the Homestead Police Department,
can you briefly describe your positions you've held?

A. I started with Homestead as a reserve officer for six
months. Then I was hired full-time, and I've been a full-time
officer for a year and a half with Homestead.

Q. And what are your duties and responsibilities as a
full-time officer?

A. Patrol the streets of Homestead, provide safety and
assistance to the public, the property and the livelihood of
the community.

Q. TWere you patrolling the streets of Homestead on March 4,
20182

A. Yes, I was.

And what shift were you working that night?
Midnight shift.

12:00 a.m. to 8:00 a.m.

What were you doing around 1:30 a.m. 20182

Q

A

Q. The time period for that?
A

Q on March 4,
A

I was assigned a special detail, copper wire theft detail.

We had a rash of copper wire thefts in the vicinity, at which
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WILSON - Direct (Stratton)

time I was designated to work an unmarked detail to try to
close those cases of theft of the copper wire.

The copper wire provides the utility lights in the
community and people will steal those copper wires and sell it
really cheap, and it will darken the community because,
obviously, we're not gonna use power for those utility poles
anymore.

Q. Where exactly were you positioned on that copper wire
detail?

A. The 1000 block of Southwest 4th Street.

Q. I am now going to show you Government's Exhibit 5, page 9.
What is Government's Exhibit 5, page 9 showing?

A. That's showing, in the middle of the screen, it's about
the instant location of where Officer Ireland provides that
the incident transpired, and I was positioned in the open
field, in the center of the field.

Can you put an X where you were positioned?

Yes.

And you said you were parked in that open field?
Yes, I was.

What kind of car were you in?

I was in a silver-grayish pickup truck, unmarked vehicle.

And what happened that night?

[ ol N I B e o)

Basically, Officer Ireland, he was in plain clothes in the

vicinity of the instant location, which is somewhere in the
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Q. I am now going to play for you Government's Exhibit 7,
part 1.

(Audio recording played)

What did we just hear?
A. That was Officer Ireland going over the radio and advising
dispatch what he was currently observing, which is the black
male exited the vehicle. He advised that there was a total of
two black males and he gave a description of the vehicle in
which they were occupants of.
Q. When you heard that, what did you do?

A. At that time, like I said, I was already providing

security. I couldn't see what was going on based on the
angle. I was just started looking to the northeast direction
of where Officer Ireland was. I'm waiting for a white
vehicle.

So at that point I'm just looking to the right of me
and I'm just waiting to see possibly -- waiting for more

information from Officer Ireland whether the vehicle was going

to come my way, if it was going to go the opposite way. I was
waiting for more information.
Q. I'm now showing you again Government's Exhibit 5, page 9.

Can you point an arrow or draw an arrow the way that the white
Kia eventually came?
A. Yeah. The white Kia ends up traveling westbound down

Southwest 4th Street.
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WILSON - Direct (Stratton)

area of further east of the screen.

Q. Let me show you a picture of that.

A. Okay.

Q. I'm now showing you Government's Exhibit 5, page 8. What
does this show?

A. It's showing the viewpoint of Officer Ireland where he was
positioned, plain clothes.

The previous slide, I was parked in an open field in
the unmarked silver-grayish pickup truck. We were on a
private channel, which is a separate channel from primary,
where we could talk hand-to-hand with each other.

My main goal was to provide security to him, because
he was out on foot in a not so great area. I was parked
facing northbound pretty much at an angle to Officer Ireland
to provide him coverage and security, when suddenly he advised
me that a vehicle pulled up and a black male exited the
vehicle armed with a black in color firearm and began pointing
it at a vehicle that followed the original vehicle.

At that time I told him it may be a good idea to
change to primary channel and advise dispatch. And at that
time he changed channels to the primary channel where all
officers -- it's a primary channel that we utilize. I myself,
I changed from channel 3, went to the primary channel as well,
and that's when Officer Ireland begins transmitting the

incident, what was transpiring at the time.
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Q. And eventually did you observe the white Kia?
A. Yes. It eventually passes me traveling westbound. As

soon as it passes me, I slowly exit the field. I come on to

Southwest 4th Street, and that's when the vehicle makes a
right-hand turn to travel northbound on Southwest 10th Avenue,
I believe, or 1llth Avenue.
Q. When you got behind the vehicle, did you dispatch anything
to other officers?
A. Yeah. I immediately provided the tag of the vehicle.
That's all I could transmit at the time. I provided the tag
to make sure it didn't come back as a stolen vehicle or
something more severe than what we were working at the time.
Q. I'm now playing for you Government's Exhibit 7, part 2.
(Audio recording played)
What did you just say?
A. That was the tag number that I provided. We use the

alphanumeric, which is A for alpha, B for bravo. That's law

enforcement terminology. I provided the tag of the vehicle

that was with the occupants.

Q. So when you say gulf, indigo, Julia, hotel, those were the

corresponding letters for the license plate, is that right?

A. That's correct.
Q. Were other officers responding at this time?

A. Yes. Simultaneously, as I was going out, you could hear

443, which is Officer Raul Rodriguez. He advised he was
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WILSON - Direct (Stratton)

enroute. He provided his starting location. Eventually

Officer Eric Reyes, he was also additional backup officer that
advised he will be responding and he provided his starting
location as well.

Q. What happened next?

A. The vehicle, it was traveling northbound on Southwest 11lth

Avenue. We were approaching West Mowry Drive. At West Mowry
Drive he makes a right-hand turn to begin traveling eastbound
on West Mowry Drive. 1I'm providing the direction of travel.

Again, I'm in an unmarked vehicle. We're not allowed
to conduct traffic stops -- or it's not recommended to conduct
traffic stops in an unmarked vehicle.

A lot of times, you

know, who you're pulling over, they don't know who you are.
There's no markings.

So at that time, Officer Raul Rodriguez and Eric
Reyes -- they're in marked patrol vehicles, full uniform --
they eventually get behind the defendant's vehicle and they
conduct a felony stop directly in front of the Homestead
Police Department in the 100 block of West Mowry Drive.
Q. And where were you positioned?
A. When they took center, when they took lead to conduct the
felony stop, I positioned my vehicle all the way to the
right-hand side, which is the south side of the roadway,
basically so I could get a better viewing of the vehicle. I

exited the driver's seat.
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vehicle. They were not complying, and suddenly the vehicle
takes off.
Q. I'm now playing for you Government's Exhibit 7, part 8.
(Audio recording played)
Can you please explain to the jury what's going on
there?
A. At that time,

again, the vehicle wasn't complying. It

takes off from the traffic stop. It makes a right-hand turn
on to Krome Avenue and begins traveling southbound on Krome
Avenue. Officers are beginning to follow this vehicle, lights
and sirens.

The defendant is refusing to stop. They're providing
the direction of travel, which they continue to travel
southbound on Krome Avenue, passing Southwest 4th Street,
eventually passing Lucy Street, which is the borderline
between Homestead and Florida City's jurisdictional
boundaries.

Sergeant Carlos Garcia, he goes over the radio and
advises to start aviation pretty much as an additional
resource that's used to follow vehicles, and that was pretty
much what was played.

Q. By "aviation," you mean a helicopter, is that correct?

A. Helicopter, yes, correct.

Q. I'm going play for you Exhibit 7, part 9.

(Audio recording played) .
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As protruded behind my vehicle, positioned myself on

the passenger side, again, so I could have a better angle at
the occupants of the vehicle and basically have them covered.
Q. I'm now playing you Government's Exhibit 6, part 5.

(Audio recording played)

What did you just dispatch?

and 419 is Officer Eric

A. 43, which is Raul Rodriguez,

Reyes. They're advising that they were behind the vehicle and
they were taking over, at which time they advised that I pull
to the side to allow the full police marked patrol vehicles to
take over so the vehicle could know that police were behind
them with lights and sirens attempting to conduct a traffic
stop.

Q. What happened during that traffic stop?

A. The defendant's vehicle stops again right in front of the
police station in the 100 block of West Mowry Drive. Eric
Reyes and Raul Rodriguez, they position their vehicle in a
felony stop manner, which is like angled vehicles and you have

the suspect's vehicle, the defendant's vehicle, in the middle.
I was positioned on the far right-hand side.

At that time Officer Eric Reyes, he gets on the
loudspeaker and he's giving the occupants of the vehicle
lawful commands in the nature of -- at the time he wanted the
driver to lower the windows. He was giving the loud verbal

commands on the PA system. There was no movement in the
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Can you please explain to the jury what's going on
there?
A. The vehicle continued to travel south on Krome Avenue,
eventually going inside of DiMare, which is the 300 block of

Florida City's -- no, sorry, 300 North Krome Avenue, which is

a very large warehouse. They do a lot of farm sharing.
Sergeant Carlos Garcia goes over the radio and he

advises units to set a perimeter around this large warehouse

unit. So he's pretty much calling out different points so we

could set a box, a perimeter, around the warehouse.

Q. And what do you mean by DiMare? DiMare is the packing
house?
A. DiMare is the name, one of the names of the warehouses
inside the development.
Q. I'm going to show you a number of pictures.
Government's Exhibit 5. Start on page 12 and just
briefly go and show you 12, 13, 14, 15, 16, 17, and 18.
What are those pictures?
A. Inside of the DiMare packing house of 300 North Krome
Avenue.
Q. And that is the packing house that the defendant was at?
A. That is the address.
Q. What happened after that?
A. Basically,

at that point, when Raul Rodriguez advised that

the vehicle went inside of the packing house -- I worked for
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WILSON - Direct (Stratton)
Florida City before. 1I'm very familiar with Florida City's
locations. I know pretty much the packing house had three
entrances and exits -- three main exits and entrances that are
open.

When they advised that he went inside the packing
house, at that time I immediately responded on Southwest 336

Street, which is the equivalent to Davis Parkway, and I
positioned my vehicle at the far north exit/entrance off of
336 Street and just waited there, secured that spot, and I was
waiting for more information via radio.

Q. And what information was eventually radioed?

A. Eventually Sergeant Carlos Garcia advises that the vehicle
began exiting the far south entrance on to Palm Drive, which
is Southwest 344 Street, at which time he became lead officer
behind the defendant's vehicle, and they were traveling
southbound on Southwest 344 Street, Palm Drive.
Q. What did you do then?

I'm familiar with it. 336 Street

A. At that time, again,

runs parallel with Palm Drive. So as they were going
westbound on Palm Drive, I was going westbound on 336 Street.
Sergeant Carlos Garcia, he continues to advise that
the vehicle is refusing to stop and it was continuously
traveling westbound on 344 Street.

At Northwest 8th Court, the vehicle makes a

right-hand turn to travel northbound. He then advises the
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A. That is correct.
Q. You talk about a number of streets. But eventually, where

the red dot is is the Mount Zion Baptist Church, is that
right?
A. That is correct.
Q You said that you saw the car bottom out, is that right?
A. That is correct.
Q Let me show you Government's Exhibit 5.

I'm now showing you Government's Exhibit 5, page 22.
What is that?
A. It appears to be the utility pole that the vehicle struck.
Q. And what about page 277
A. Those are tire tracks which was from the defendant's
vehicle prior to colliding into the parking stumps and coming
to an end.
Q. Can you please mark on page 27 where you were when the
defendant's vehicle bottomed out?
A. I was at about at this location (indicating).
Q. And what direction were you coming from?
A. I came from -- over here is the intersection of Northwest
5th Street and 7 Avenue. I was coming this way down Northwest
5th Street and I eventually came to an open field. I was
pretty much trying to cut the vehicle off.

So as the vehicle was coming across the field and it

bottomed out, I was attempting to try and cut it off pretty
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vehicle makes a right-hand turn, which is on Northwest 1lst
Street.

At this time I'm still is going westbound on 336
Street. I'm visualizing the route of which the defendant
appears to be taking. I know Northwest 1lst Street circles
around and it goes around and it turns into Northwest 8th
Avenue.

At that time I immediately responded to the area of
7 Avenue and Northwest 5th Street, and that's when I see

Sergeant Carlos Garcia and the subject's, defendant's, vehicle
traveling northbound on 8th Avenue in the area of the Mount
Zion Baptist Church.

I see the vehicle go off the roadway. It goes into
the grass. It goes across the parking lot of the Baptist
church. It strikes a utility pole and it eventually bottoms
out where it appeared to hit the parking, the concrete parking

stumps. The vehicle bottoms out. It disables the vehicle.
Q. Let me stop you right there at the end of the chase.
A. Yes.
Q. I'm going to show you Government's Exhibit 8.
What is Government's Exhibit 8?2
A. The layout of -- it appears to be the route they took on

the pursuit.

Q. And this is the route followed by the white Kia, is that
right?
244
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much. So that's where I began going across the vehicle and

that's where the vehicle bottomed out around this location,
and that's when the subjects spill out of the vehicle.

MR. STRATTON: Let the record reflect that the
witness has drawn an arrow from the right side of the picture
on page 27 pointing to the left towards the tire tracks in the
center of that page.

BY MR. STRATTON:

Q. What happens when the vehicle bottoms out?

A. The vehicle bottoms out and the driver bales out. The
passenger bales out.

Based on my angle, I was closer to the passenger,

which was the defendant. He goes around the door. He begins

running northbound, this general area. I got out on foot. I
started chasing him on food, giving him loud commands,
identifying as Homestead police, to stop running. He

begins -- he continues to run northbound refusing to stop. We
eventually run through this set of duplex here. I'm not sure

of the actual numericals there. 775 Northwest 5th Street, I

believe. Continuously refusing to stop.
We run through the duplexes. We get to the rear of
that unit, and next thing you know there's like a little cut

in the fence, maybe three by three, a very, very small cut in

the wooden fence, and he just dives right through the wooden

gate. I'm standing there like, yeah, I'm not gonna do that.
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I look to the left. There was an opening. I circle around.
By then I lost sight of him.
Q. Let me stop you there.

You keep referring to an individual who you said got
out of the passenger side.
A. That is correct.
Q. What was that individual wearing?
A. As soon as he exited and I began running on foot, I
he was wearing a navy blue shirt,

advised a black male; navy

blue and yellow shirt, yellow shoes, and I was behind him

running northbound through the open field. I was giving them
direction of travel, continuously running after him on foot.
That's when we got to the rear of that location. He
dives through the fence. 1I'm trying to look for a way around
the fence 'cause it was really flimsy and there was no way I
was getting over it, and at that time I lost sight of him.
Q. Why were you chasing the individual in the blue and yellow
shirt?

A. Because he was the closest to me. He was on the passenger

side. I was on the passenger side. At the angle I had

clear -- I was confident that I was gonna catch this one.
Sergeant Carlos Garcia and Raul Rodriguez were to the

left. I assumed that they were going to take the driver. So

that's when I concentrated solely on who I was closest to and

who I had confidence in stopping.
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Q. The vehicle you found in the driver's seat floorboard of
that vehicle, is that individual here in court today?
A. Yes, he is.
Q. Can you describe him by an article of clothing?
A. The beige shirt that he's wearing.

MR. STRATTON: May the record reflect that the
witness has identified the defendant.

THE COURT: It will.
BY MR. STRATTON:
Q. What did you do once you found the defendant?
A. At that time I advised in a loud tone,

I advised, I got

the subject, I got the subject, referring to the defendant.

At that time I opened the door. We grabbed him. We placed
him on the floor and we placed him into custody.

At that time I believe it was Officer Rivera, he
places him in his patrol vehicle, and that was my involvement
there on the scene.

Q. You mentioned the blue and yellow shirt.

How do you know the individual that you apprehended
is the person that got out of the passenger side?

As soon as

A. Physical features, the clothing description.

he exited the passenger side of the vehicle, I was maybe 20

feet from the passenger side when he exited. I was very, very

close proximity to him to identify him. Like I said, I was

real confident of apprehending him until he jumped through the
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Q. You mentioned you eventually lost the individual, is that
right?

A. That is correct.

Q. What did you do next?

A. At that time we set a perimeter around the vicinity.
Sergeant Garcia was the primary one setting different
perimeter points. We began canvassing on foot trying to
search for this individual. He was wearing a very
distinguished navy blue and yellow shirt and yellow shoes that
stood out.

We just started searching the area, searching the
area, and it got to a point where Sergeant Carlos Garcia
advised me to go back to my vehicle at the instant location
where the defendant's vehicle bottomed out and was disabled.

At that time I was real adamant still wanting to
So I was like, no,

search is. let me just backtrack my steps

and the steps that the defendant ran. Maybe I could locate
him or other evidence.

So as I'm retreating back to my vehicle the same
route that I took, I happened to look to my left. I was like,
let me check this vehicle. I shined my light in the driver's
seat of the vehicle and I see the yellow shirt stood out, and
I peek in there, and the defendant was in a fetal position on
the floorboard of the driver's seat of that vehicle, in a

fetal position.
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gate. So pretty much I was on the trail. I positively

identified his features, his physical build, the description

of his clothing that matched to the T of what I observed and

what I dispatched to other units as I was pursuing him on

foot.

Q. And how well illuminated was it that night?

A. It was dark but there were street lights and whatnot. But

like I said, I was so close in proximity where I observed him.

Q. Once the individual was apprehended, he was eventually

transported, is that right?

A. That is correct.

Q Who transported him back to the station?

A. I believe it was Officer Rivera.

Q I'm now showing you Government's Exhibit 10.
What is Government's Exhibit 107?

A. That's the defendant, his clothing description that he was

wearing. It was taken in the booking room of the police

department.

Q. And is that the individual you saw get out of the

passenger side of the Kia that night?

A. Yes, it is.

Q. Did you happen to see anyone else get out of the white Kia

that evening?

A. Yeah. the unknown driver.

The driver exited, I was

unsure who the driver was. Again, I was fully concentrating
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on the passenger side. I had a good angle of the passenger

side. I was in close proximity.
Raul Rodriguez and Sergeant Garcia were on the
left-hand side.

So I assumed they had the driver, or they

were at least in close proximity. They had a better chance of
getting the driver. I had a better chance of getting the
passenger and I locked in on him.

Q. Did you happen to see what the driver was wearing?

A. Um, I don't recall.

Like I said, as soon as the passenger

side door was in close proximity with me, for my safety, you

know, I wanted to concentrate on him and make sure that, you

know, I was focused on him and apprehend him.

MR. STRATTON: No further questions, Your Honor.

THE COURT: Cross.
CROSS-EXAMINATION

BY MR. McDONALD:

Q. Good morning, officer.

A. Good morning, sir.

Q. I'll start with the most recent thing you were talking

about, which was whenever you were there at the bailout scene.

A. Yes.

Q. You said, you testified, you were about 20 feet from the

passenger side of the white Kia.

A. Yeah,

give or take, approximately.

Q. And you saw someone in a navy blue and yellow shorts come
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A. Sounds about right, yes.
Q. What is a court ID?
A. Court ID is a unit assigned to us for identification, I
guess it's through the e-notify. We get court subpoenas and
whatnot, just to individually identify us.
Q. So it's different than a badge or unit number?
A. Yes, that's correct.
Q. Let's go back to what we'll call scene one where you were
on copper wire detail.

You heard the clip of Officer Ireland radioing in
having seen a gun.
A. That's correct.
Q. You were present on the scene in an unmarked vehicle as
well?
A. I was.
Q. I believe you testified that you didn't see anyone with a
gun at that time.
A. That is correct.
Q. So you didn't see anyone with a navy blue and yellow shirt
at that time.
A. That's correct.
Q. And fair to say that listening to the call that Ireland
radioed in, he never said -- he said black male with gun,

correct?

A. That's correct.
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out of the passenger side of the Kia.
A. Navy blue and yellow shirt. Yes.
Q. I'm sorry. The shirt.

You didn't radio that it was the passenger that you
saw,

did you, in the navy blue?

A. I don't recall. I don't believe so.
Q. From 20 feet away you didn't see a firearm in anyone's
hand, did you?
A. I did not.
Q So you didn't see the gun drop to the ground.
A I did not.
Q. You wrote the arrest affidavit in this case, right?
A That's correct.
Q And one of the portions of the arrest affidavit is a list
called officer information.

It should be, correct.
It lists officers' names and ID numbers?
Yes.
Your ID number would be 886, is that right?

That's correct.

A

Q

A

Q

A

Q. Is that your unit?
A That is the court ID.
Q Court ID. Okay.

A Yes.

Q

Officer Garcia's is 483, is that right?
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Q. You never said navy blue and yellow shirt.

A. That is correct.

Q. He never gave a description of someone coming out of the
passenger side with a gun, did he?

A. That's correct.

Q. You mentioned that you were heading westbound into the
field where the Kia eventually bottomed out in your vehicle.
A. That's correct.

Q Was your vehicle equipped with any kind of dash cam?

A No, it was not.

Q. Did you have a body cam?

A No, sir.

Q Are you aware if any of the units that were involved that
day having dash cams?

A. No. We're not equipped with it.

MR. McDONALD: One moment, Your Honor.
BY MR. McDONALD:

Q. Were you the lead officer in this case?

I was.

Was Mr. Elysee swabbed for DNA?

B O R

No, he was not.

MR. McDONALD: No further questions, Your Honor.

THE COURT: Okay. Redirect.

MR. STRATTON: Very briefly, Your Honor.

REDIRECT EXAMINATION
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BY MR. STRATTON:

Q. What unmarked vehicle were you in?

A. I was in a silver-grayish color pickup truck.

Q. And you were asked on cross-examination about your view of
the first scene, when you were parked, giving cover to Officer
Ireland. Do you remember those questions?
A. Yes, I do.

Q. You were asked did you see a firearm or anything that
occurred there, right?

A. That's correct.

Q. Did you have a vantage point to see what took place?

A. I didn't have any vantage point at that point. My
position in the field to where the instant location occurred,

I did not see.

MR. STRATTON: No further questions, Your Honor.

THE COURT: Okay. Thank you.

Thank you, Officer Wilson. You can step down.

(Witness excused)

THE COURT: So who's next?

MR. STRATTON: Your Honor, if we could take a brief
break. The next witness is, I believe, parking.

THE COURT: Oh, okay. If you all could step into the
jury room, please don't discuss the case while you're in
there.

(Jury retires at 10:25 a.m.)
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the gun, this became relevant, because it is the phone call

wherein he is talking about coaching that individual to come
take claim of the gun.
THE COURT:

Well, it is not my recollection that that

chronology is correct. Maybe I am mistaken. But my
recollection is that you notified my chambers and you advised
me of the existence of the call before opening statement.

We had the call. We

MR. STRATTON: That is correct.

wanted to notify defense counsel. They had had it in their
possession for about a week at that point.

But we want to put it on the record that we had this
call that was not on our exhibit list. So it be would be an
exhibit -- we had no intention -- we didn't open on it. We
had no intention of putting it on our exhibit list until the
trial unfolded.

THE COURT: And also, my recollection of Rule 17 --
that's the discovery rule -- is that statements of the
defendant are required to be disclosed.

MR. STRATTON: That's correct.
THE COURT: And this is a statement of the defendant.

MR. STRATTON: That's correct, Your Honor. That's

part of our --
THE COURT: And you've had it in your possession for
a long time. You just didn't notice that you had it.

MR. STRATTON: And we had no requirement to notice

177a

19

20

21

22

23

24

25

19

20

21

22

23

24

25

254

THE COURT: So just let the court reporter know when

the witness is here. Okay?
(Brief recess)
(Resumed at 10:36 a.m.)
THE COURT: Let the record reflect the presence of
counsel and the defendant.

And what's the problem with the witness?

MR. STRATTON:

My sincerest apology, Your Honor. I

was under the impression he was parking. My colleague is on

the phone with him now. He left his office in Doral, we're

being told, 30 minutes ago. I will have more information

probably in 30 seconds.
THE COURT: Okay.

Not acceptable. We'll go ahead

and deal with the jail call issue. You can have a seat.
I want you to know, I'm not very happy with this
issue either. You don't really have a good excuse as to why
this is coming up so late. All you told me at the beginning
of the trial is we just didn't notice it until now.

All right. So let's hear it. Let's hear the
testimony and I'll make up my mind whether I'm going to let it
in or not.

MR. STRATTON:

Just to that exact point, Your Honor,

it doesn't require to be noticed. It's not 404 (b) testimony,

and frankly, it came up in defense counsel's opening. When

they opened that the other individual is the one that was with
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it, Your Honor.

THE COURT: Excuse me? Wait. That made absolutely

no sense to me whatsoever.

Does not the discovery rule, under the Rules of

Criminal Procedure, require the disclosure of statements of

the defendant?

MR. STRATTON: Yeah. And I apologize. I meant, we

weren't required to notice it under Rule 404 (b).

THE COURT: I never thought it required a notice

under 404 (b) .

MR. STRATTON: Absolutely. And you're absolutely

right. And we did produce it last week in notice to the

defendant.

THE COURT: But why was it produced last week?

MR. STRATTON: Because we obtained them -- we

subpoenaed them from the Miami-Dade --

THE COURT: How long have you had it?

MR. STRATTON: I would have to look, but not

significantly longer than when we turned it over.

The call log, defense counsel is telling me, is when,

I guess, it was put on the CD by Miami-Dade was May 22nd, and

the case went federal March 6th. So we got it sometime after

the 22nd. 1I'm not sure exactly what date.

THE COURT: All right. Well, let's hear it.

MR. STRATTON: Your Honor, if I may, we did produce a
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transcription of it. I want to provide it to the Court.

THE COURT: Okay. And when was the transcript

prepared? Yesterday?

MR. STRATTON: It was prepared last evening, Your
Honor.

THE COURT: Right. Do you have another copy for my
law clerk?

MR. STRATTON: Absolutely.

Your Honor, if I may, the transcription I just

provided you talks about particular segments. The first
segment is just to identify the caller as the defendant.

I will start this call on the relevant sections the
Government seeks to play, which is playing from minute 8,
which I will do right now.

THE COURT:

Okay. Not just the highlighted portions.

MR. STRATTON: Those are the relevant portions that

we would seek to introduce. However, the nonhighlighted

portions provide context to what is being said. But those are
the admissions that the Government thinks is made by the
defendant.

THE COURT: All right. Play it. But you're going to
play the whole thing or just going to play the highlighted
portions?

Whichever

MR. STRATTON: At Your Honor's discretion.

you would prefer to hear.

259

he wants to talk about, well, if my friend comes in and does

this, I want him to get out on bond. I want him to get out
immediately that same day and I want you to guarantee me that.
And he says that the lawyer responds to him that I
don't want to know no names. I don't want to be told anything
else.
And then the final portion of the segment, he says:
You're not gonna need a lawyer, from what you're telling me.

And he says, "So basically, the lawyer that I get, I'll just
throw it on you," talking to his friend saying if you go in
and claim it, I'll give you my lawyer once I get out.
And that would be the importance of that, when,
again, they opened yesterday saying that this individual
claimed ownership of the gun and that Homestead Police
Department did nothing to further investigate that. And this
is completely relevant to that issue.

I can now play the next segment, if Your Honor wants.

THE COURT: Well, it's also going to be completely
relevant to what Mr. Ravindran said earlier also and proffered
as testimony.

MR. STRATTON: Absolutely.
THE COURT: So we're going to have this whole
discussion about Darius Green -- is that his name? -- Darius
Green coming into the police station and --

MR. STRATTON:

If the defense wants to call him, they
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THE COURT: I think you better play the whole thing.

MR. STRATTON: Okay. I'm now starting at
approximately minute 8.

(Audio recording played)

MR. STRATTON: Your Honor, that's the first segment.
If I can give that some context.

He is talking to a friend about a conversation that
he had with a lawyer, and the highlighted reports are on page

1 of the transcript. I put them on 1. There would be an

agent to say that I told the lawyer that kind of a story, as
in street slang.

The second highlighted part is when he's saying:
that I want to

"The new information I have to tell you,

know -- okay, basically you know, I don't want to talk like

that."
But basically he's saying he doesn't want to talk
about the exact details of this plan or scheme to have someone

else come with the gun. And the next sentence says, "Yeah, I

know what you're saying, bro, I know what you're saying."

He says, "You're feeling dah, dah, dah, dah, dah, and

if you do that," which is the lawyer talking to him, "if you

do that, if you do tell that story, you do come up with that

story, if that's what you're telling me is accurate," and then

they go on to talk about he's going to get out.

But then at the end, at the next highlighted portion,
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have every opportunity to subpoena him and call him.
We do have significant concerns about that, Your
Honor, if you'd like me to raise those now.

THE COURT: Well, that's not the issue. The issue is
can he question the task force officer about it.
MR. STRATTON:

The answer is no. It's all hearsay.

THE COURT: Well, I don't know that it is now that

you're opening the door the way you are. I mean, basically
what you're saying is that the defendant had a scheme to have
another person confess to the crime; and their position is,
well, it wasn't a scheme -- I take it that's their position --
it wasn't a scheme at all. Somebody else confessed to the
crime and you're misinterpreting this, and they can
corroborate that misinterpretation by bringing out the fact
that someone actually came and confessed to the crime.

MR. STRATTON: They can certainly call that person
who confessed, without a doubt.

THE COURT: Well, I'm not sure they can't call the

officer and question the officer about it, to tell you the
truth. I'm not a hundred percent sure of that, because their
position is -- I take it their position is that the police
failed to investigate because they were committed to the
position that the defendant was the person with the gun no
matter what.

MR. STRATTON: I believe that is their position. I
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believe the way that they can elicit that testimony is through
the subpoenaing of that individual that came in. Anything
that the officer would say about what someone told me when
they came in is an out-of-court statement offered for the
truth.

THE COURT: I don't know. I need to think about it
some more.

MR. STRATTON: Okay. Our next witness is here, Your
Honor.

THE COURT: All right. Let's have the next witness
and then we'll take a break and I'll think about it.

Do we have our witness?

MR. STRATTON: I was going to wait for the jury.

THE COURT: I'm sorry. Jury, please.

(Jury returns at 10:55 a.m.)
MR. STRATTON: Do you want me to call him now?
THE COURT: Please get him in the back of the
courtroom so we're not waiting around.

Okay. Come on up.
MR. STRATTON: The United States now calls Lyboubomir
Nikolov.
SWORN

LYBOUBOMIR NIKOLOV, GOVERNMENT WITNESS,

THE REPORTER: Please state your name for the record
and spell your first and last name.
THE WITNESS:

Good morning. My name is Lyboubomir
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which are constantly exuding perspiration, outlines on the top

of the ridges. This perspiration along with the other
substances that your skin of the hand may contact in, such as

0il, ink or even blood, acts as a transferring media. So when

an object is touched, an impression of these ridge
characteristics are left on it.

Most of the times these ridge characteristics are
invisible or hard to see. So some kind of type of development
must be used to make them visible.

For example,

if you touch your car door window, you

will leave prints which are hard to see. But when I process
these prints using black fingerprint powder, they will become
visible so I can photograph them or lift them using
fingerprint tape. So when I put them on the white backing
card, there's going to be a latent print card.

Q. And have you received training in regards to the latent
fingerprint examination?

I have Bachelor's and Master's

A. Yes. My formal education,

degree. My training in career started in 1985 with the
Bulgarian National Police. For three years I was on-the-job
training, and in 1987 I completed an advanced course in
forensic examinations with the Bulgarian National Police
Academy and Research Institute of Forensic Science and

Criminology in Sofia, Bulgaria.

After completion of this course, I was certified to
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Nikolov, L-y-b-o-u-b-o-m-i-r, N-i-k-o-l-o-v.
DIRECT EXAMINATION

BY MR. STRATTON:

Q. Good morning.

A. Good morning.

Q. Where do you work?

A. I am a latent fingerprint examiner with the Miami-Dade

Police Department, Forensic Services Bureau, Fingerprint

Identification Section.

Q. And how long have you worked as a fingerprint examiner?

A. As a fingerprint examiner I've been working for 33-plus

years, 17 of them with the Miami-Dade Police Department.

Q. And what are your duties and responsibilities at the

Miami-Dade Police Department?

A. As a latent fingerprint examiner, I receive evidence from

the crime scene for processing for latent prints. I process

the evidence for the latent prints. I photograph or lift the

latent prints, make comparisons, and report my finding and,

when necessary, I testify in court.

Q. When you say "latent prints," what do you mean by that?
A. Latent means hidden or hard to see. If you look at the
inner side of your fingers and palms, you will see many ridges
that start from one side of your fingers and palms and go to
the other side.

On the top of these ridges exists very small pores,
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conduct forensics examinations, including fingerprint and
latent print processing and examining.
In 1992, I was awarded as a commander of the original

crime lab in Varna, Bulgaria. In 1998, I retired and moved to

the United States. I started my career in the United States

with the Pensacola Crime Lab, which is the FDLE, Florida

Department of Law Enforcement original crime lab, for three

years, and then in 2001, I started my career with the

Miami-Dade Police Department, Fingerprint Identification
Section.

During my career I have numerous classes and courses
in continuing education. I'm certified latent print examiner
by the International Association for Identification since
2004, which actually International Association for
Identification is the main board which certifies latent print
examiners in the country.

Q. In your career, how many firearms have you examined for
latent fingerprints?
A. In a manner of thousands.

MR. STRATTON: Your Honor, may I approach the
witness?

THE COURT: Yes.
BY MR. STRATTON:

Q. I'm now approaching you with what's been previously

admitted as Government's Exhibit 1.
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Were you asked to conduct a latent fingerprint
examination of Government's Exhibit 1?2
A. Yes, I did. I recognize this item by my initials on the
top of the box.
Q. And what conclusions did you reach?
A. I processed this evidence as the usual way how we process
guns and items like this for latent prints. But I wasn't able
to develop any latent fingerprints.
Q. So you found no fingerprints on the gun, is that right?
A. Right.
Q. Can you explain to the jurors, is that common?

A. Yeah, it's very common, because guns are usually very

difficult to develop fingerprints on them. Our statistical
success is less than ten percent of the guns we're able to
develop latent fingerprints of comparison value.

Q. 1Is there anything particular about a firearm that renders
it so difficult -- you said one in ten or less than ten
percent -- anything particular about a firearm that makes it
difficult to retrieve prints from?

A. Firearms are difficult to process because, first of all,
if there are any latent prints left on the surface of this
between

particular gun, they usually are kept under the seat,

the mattresses, in the waistband or anywhere else, in the

pockets. So anything that was, for example, left on the

fingerprint, they're very fragile, very easy to be destroyed
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humidity, sunlight, high temperature in the air as well will
destroy very easily a latent print that was left.

MR. STRATTON: Your Honor, I have no further
questions.

THE COURT:

Okay. Cross.

MR. RAVINDRAN: Yes, Your Honor. Thank you.
CROSS-EXAMINATION

BY MR. RAVINDRAN:

Q. Good morning, Mr. Nikolov.

A. Good morning.

Q. Sir, let me just get to the bottom line first.

You had a standard set of comparison prints of my
client, right?
A. No, I don't have anything. I have just the name.
Q. Okay. You could have gotten his fingerprint standards,
though, right?

A. That's correct.

Q. You did not find my client's fingerprints on the gun.
A. I did not find any fingerprints on the gun or magazine.
Q. Okay. So let's talk about why certain surfaces are better
than others, which is something you spoke about in direct
exam, right?

A. Correct.

Q. Certain surfaces will capture fingerprints more than

others will.
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NIKOLOV - Direct (Stratton)

and they will be easily destroyed. It's difficult to develop
fingerprints.

The other thing is that the handles of the guns are

usually corrugated or the no-slip handles of the guns, and
also, that area, this is impossible to develop any
fingerprints on the handles of the gun.

Pretty good success we have on the magazine, on the

slides. But again, like I said, I processed this evidence
just like we have a good practice to do that.

Q. And you processed both the firearm and the magazine in
this case, is that right?

A. This is correct.

Q. You mentioned that fingerprints on a firearm are easily
destroyed, is that right?
A. Yeah, this is correct.

Q. And what if I were to tell you that this firearm was
dropped from a moving vehicle and dragged potentially through
concrete or through a field?

for example,

A. Yes. 1If, this gun was thrown on the field,

on the grasses or found on pavement on the road, it very

easily will be destroyed, anything that was over there. And

also, the temperature affects very much the survivability of

the latent prints left on it.

Q. And what temperatures? What do you mean by that?

A. High temperature, low temperature, everything, high
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A. That's correct.

Q. And you have particularly said that one of the problems
with guns is that they have these ridged handles which sort of
interrupts the adherence of fingerprints, right?
A. Correct.

Q. Additionally, there's a problem when, if a gun is thrown,
fingerprints might be destroyed or rub off.

A. Right.

MR. RAVINDRAN: Your Honor, may I approach the
witness to deal with one of the exhibits up there?

THE COURT: Yes.
MR. RAVINDRAN: Thank you.
BY MR. RAVINDRAN:

Q. Sir, I'm handing you back the Government's exhibit which
is the firearm. Take a look at that.

The ridged part you're speaking of is actually the
handle, right?
A. I'm sorry. Can you repeat your question?

Q. The ridged part that we were just talking about is

actually on the grip itself.

A. No. I said I didn't develop anything.
So you're asking me about the grip here?
Q. Right.
A. Yeah. This must be the area where usually the gun is
handled.
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NIKOLOV - Cross (Ravindran)

Q. Okay. How about the magazine? You did try to take prints

off that, right?

A. Correct.

Q. And I notice that there's like a white film on that
magazine. Did you have anything to do with that white film?
A. Yes. This is actually the part of the process I used. In
this particular case I processed it using a super glue
chamber, which is a special chamber for processing evidence
using so-called All Renew. It's a super glue filming process.
In this chamber, especially when you put the super

glue in the tray, in the heating element -- I'm sorry, it's 80
degrees Fahrenheit in this chamber where the evidence are

left, and we have humidity usually about 80 percent. So when
this super glue fumes are adhering to the fingerprint residue,
wherever it had been left on the items there, it makes them
white. So this is the reason we have this white residue on the

top of the guns. After that I process it. I visually examine

it after processing this. I did not notice any fingerprint
residue on them.

So I went further and I processed the entire items
using white fingerprint powder, which would adhere to the

fingerprint residue and, again, make them visible. Still, I

wasn't able to develop any latent print on all the items here.
Q. Thank you, sir.

You're aware that the magazine actually slides up
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A. They are good, yes.

Q. And very porous surfaces may also be good for
fingerprints, right?

A. Some of the parts of the porous surfaces are really good
for retaining a latent print, for

latent fingerprints, like,

example, paper or cardboard. You can also develop good
fingerprints on them.
Q. But you can also get a good fingerprint sometimes from a
hard nonporous surface, right?
A. Yes, correct.
Q. Do you see that there's a flattened piece on that holster?
A. Yes. It looks like it's a plastic. However, I cannot
determine what exactly is the surface.
Q. 1It's a hard surface?
A. It's a hard surface, yes.
Q. Take a close look. Does there appear to be a white
residue on that hard surface?
A. Yeah. It seems like a plastic material there.
Q. Does there appear to be a white residue on the surface?
A. No. There is no white residue. I don't see anything
here.
Q. Did you ever conduct any testing on that piece of
evidence?
A. This piece, no.

MR. RAVINDRAN:

Retrieving the exhibit, Your Honor.
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NIKOLOV - Cross (Ravindran)

into the gun, right?

A. Correct.

Q. And you would agree that when a magazine is inserted into
the weapon, it is completely protected on at least three
sides.

It's protected, yes, from

A. It's protected. that's correct,

all the sides. But when you slide the magazine inside the
gun, always there is a contact between the parts in the gun
and they may also destroy any latent fingerprints left on the
surface there.

Q. You were specifically asked about damage that might occur
to fingerprints when a gun is thrown.

A. Damage has already entirely destroyed. Just wipe it

down -- rub it off. I'm sorry.

Q. I'm handing you what's been admitted as Government's
Exhibit 3. Take a look at this item. Can you tell me what
that item is?

A. It's a holster.

Q. Had you ever seen an item like that before in your career?
A. I've been processing holsters as well.

Q. One question I have is, you said that ridged surfaces were

bad for fingerprints, right, generally speaking?

A. Yes, that's correct.
Q. I imagine that means that smooth surfaces are good for

fingerprints, right?
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BY MR. RAVINDRAN:

Q. Have you ever taken fingerprints off glass?

A. Yes.

Q. And why is glass a good surface for a fingerprint?
A. Because it's smooth and shiny and it's good for
fingerprints to develop, to retain fingerprints on.
Q. Is it better than the handle of a gun?

A. Oh, definitely.

Q. Okay. Showing you what's been marked or what's been
admitted as Government's Exhibit 4. See in that picture,
which is the passenger side floorboard, a pair of sunglasses.

Were you ever asked to process latent prints off

sunglasses in this case?

A. No, sir.

MR. RAVINDRAN: Nothing further, Your Honor.

THE COURT: Okay. Thanks.

Redirect.

MR. STRATTON: No further questions, Your Honor.

THE COURT: Okay. Thank you. You can step down.

(Witness excused)

THE COURT: Okay. Now I have to ask the jury to step
into the jury room again, please.

(Jury retires at 11:15 a.m.)
THE COURT: So have a seat.

I'm really actually a little confused and perplexed
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about this. So first I thought that the Government -- by the
way, earlier, when I referenced Rule 17, I meant 16. So I
apologize. It's been so long since I had a discovery issue I

had forgotten the number of the rule.

Number two, I am perplexed. So, first of all, I
could have sworn you told me a few days ago that you wanted to
admit this because it would contain an acknowledgment by the
defendant that he had dropped the gun. But I don't see that,
and what you played didn't have anything to do with that.

It also seemed that the portions you want to play, it
seems a little backwards to me, because it seems as though
what this would really be relevant to would be if I allowed
the defense to get into this issue of --

What's his name, Darius Green?

MR. RAVINDRAN: Deen, Your Honor.

THE COURT: Darius Deen?
MR. RAVINDRAN: Yes.
THE COURT: -- coming into the police station and
attempting to confess to the crime. So to me it seems kind of
premature. To me it seems like it would be most logically be
offered to rebut that if I allowed the testimony.

But there is something else about it which seems
useful to the prosecution, which is it seems to reflect that
the defendant certainly knows Officer Ireland, much like,

apparently, Officer Ireland says he knows the defendant. So
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MR. STRATTON: Which is the same magazine that he's

alleged to have had in this case, and we can put on testimony

that that magazine is somewhat unique to this gun.

THE COURT: Somewhat unique.

MR. STRATTON: It's not standard. I can talk to the

agent and ask how unique it is.
But I only played for you the first segment that the

Government wanted to use. If I could turn your attention to

page 4 of this transcript, the highlighted portion, this is

the defendant claiming he was there, asking who was in the

black Mustang. That was the car that was behind them in the

Kia. The next thing he says: I'm not gonna lie. I'm like

I'm gonna drop this, which means, in street terms, he may

shoot at them.

And then he goes on to say that he saw Officer

Wilson's testimony today about the gray truck. He says: You
know, we had pulled right next to them in the field. That was
them in the same truck.

He says later: That was them, the same truck. Think

about it. That was the same gray truck trying to run me over

me in the field, acknowledging, corroborating Officer Wilson's

testimony today that he caught him off in the field in a gray
truck.
Thereafter,

on page 5 at the top --

THE COURT: Let me ask the defense, are you denying
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I'm really not gquite sure what is the right thing to do with
this.

Actually, I really don't see that it's relevant since
there is no evidence right now that the defendant actually
tried to obstruct justice, which would be evidence of

consciousness of guilt, right; just that he was thinking about
it and suggesting to somebody else, maybe that's enough. I
That wasn't

don't know. I hadn't really thought about it.

argued. But I suppose this shows consciousness of guilt, even

though he hasn't acted on it. I would need to do some
research on that.

It does seem relevant to show that he knows Officer
Ireland, and it doesn't seem to be any kind of direct
admission that he dropped the gun or that he was in possession
of a gun. The only thing is this reference to the 18 rounds.
But it's kind of divorced from the other stuff that, "Oh, I
got 18 shots, let's do it."
I mean, that's in the context of a set of statements
that I have no idea what he's talking about.

MR. STRATTON: So if I could provide context to a
couple things. As far as the 18 shots is concerned, he's
talking about a shoot-out that he was in, as he says on the
tape, the Friday before.

THE COURT: So he had a gun with 18 rounds the Friday

before.
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that he jumped out of the car or are you denying that he
jumped out of the car and dropped a gun?

MR. McDONALD: We're denying that he jumped out of
the car and dropped a gun.

THE COURT: At all?

MR. McDONALD: No, no, we're not at all, Your Honor.

THE COURT: So you agree he was in the car.

MR. McDONALD: Yes, Your Honor.

THE COURT: And you agree he jumped out of the car
and fled.
MR. McDONALD:

We do, Your Honor.

THE COURT: The only thing you dispute is whether or
not he had a gun and whether he dropped that gun.

MR. McDONALD: We also dispute whether he was the
driver or passenger. If you look at page 1 -- that's the
interesting thing about this jail call as well.

THE COURT: Don't take me off into some other
tangent. I just want to know what you dispute.
So you don't dispute he was in the car.
MR. McDONALD: No.

THE COURT: And you don't dispute he got out of the
car and he ran.

MR. McDONALD: No.

THE COURT: Do you dispute that he got out of the

passenger side of the car?
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MR. McDONALD: Yes.

THE COURT: You say he was the driver.
MR. McDONALD: Yes.
THE COURT: Okay.

MR. McDONALD: And page 1 of this corroborates that,

Your Honor.
THE COURT: I'm sorry?

MR. McDONALD: Page 1 of this jail call: Because I

did initially pull over.
THE COURT:

Yeah. But the problem with that is that

he says: I told him my side of the story. Right? And so I

put him on one.

So, according to them, what he's saying is this is my
story but it's not my true story.

MR. McDONALD: I understand their position, Your
Honor.

We've looked at it, and I don't think it's clear.

We're not clear on that, Your Honor. I would not concede

their position that this is a story. This is him talking to
someone candidly. I don't think it's clear that he's

attempting to get someone to come in and fabricate some

story. I just don't think that that's clear from this
transcript.
MR. STRATTON: Your Honor, if I may --
THE COURT: So what is your position exactly on the
279
saying -- that the defense would have every right to ask: And

did anything happen consistent with what the Government is

claiming is described on this tape. And the answer is yes.

And the next question is: Well, what happened? And the next

answer is: Well, Darius Deen showed up at -- where -- at the

Homestead Police Department. On what date?

MR. McDONALD: About a week and a half later, Your
Honor.

THE COURT: Okay. And, not offered for the truth, he
offered to confess.

MR. McDONALD: Absolutely, Your Honor.

THE COURT: I don't even know why they even have to

go any further than that. I mean, to me, he offered to

confess. 1It's not offered for the truth. 1It's offered to

show what he did.

And then the next question is: Well, what did you do

in response? And the answer is: Nothing. I guess. Is that

the answer?

MR. McDONALD: That is exactly where we're going to
be going with it, Your Honor. And we're pulling some cases as
well that we believe are on point. We can alert the Court.

THE COURT: I mean, without even getting into the

circumstances of whatever it is that Darius Deen said, didn't
say,

whatever, without even getting into the content of what

he said, the guy came in and he offered to confess. 1Is that
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admissibility of the transcript?

MR. McDONALD: We seek to exclude it, Your Honor.

THE COURT: You seek to exclude it.

MR. McDONALD: This call, we think it's unfairly

prejudicial. This idea of a shoot-out I think is going to be
highly prejudicial. We think that the probative value of

this, I got 18, I mean that could be -- A, we don't know

exactly when the shoot-out occurred. The nexus between this
alleged shoot-out and the 18 rounds is very tenuous between
whenever this thing occurred, wherever it occurred and the
current offense that's alleged here.

THE COURT: I think,

at a minimum, I just want you to

understand this, that if I were to allow you to pursue the
line of questioning that Mr. Ravindran is proposing, then I
think this would become highly relevant.

MR. McDONALD: Understood, Your Honor.

MR. STRATTON: Your Honor --

THE COURT: Yes.
MR. STRATTON: -- two things.
THE COURT: But wait. There's something else that's

bothering me. So let's just play this out for a second.

So, i1f I were to allow this, as the Government would
like me to do, then it seems to me that the defense would have
every right to ask -- especially if the Government is able to

advance its position as to what it is that the defendant is
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what he did?

MR. McDONALD: Exactly, Your Honor.

THE COURT: He said: May I make a statement?

MR. McDONALD: And he identified himself as the

passenger.

THE COURT: Well, I don't know that I would allow
that.

MR. McDONALD: Right. But that he offered to come in
and confess, yes, Your Honor.

THE COURT: Yes.

MR. STRATTON: Your Honor, I understand the Court's

position. I want to make the Court aware -- again, I don't
want to go through all these jail calls -- there is an
additional jail call -- and I raised this earlier because we

have concerns about this --

THE COURT: Yes.
MR. STRATTON: -- that's more explicit about the
concocting of this story.

I have told defense counsel about that. We notified
the defendant we have concerns about the ethical obligation of
an individual coming in and testifying to that fact because it
is so explicitly clear that they are concocting a story. And
so I understand questioning the officer about it.

But certainly, to the extent that they open the door

about did this individual confess, that's going to open
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another jail call which is more explicit about concocting the
story that we have no intention of using ever. But if that
comes in, then it becomes highly probative of the veracity of
Mr. Deen's statement to the Homestead Police Department.

THE COURT: Well, where is it is? 1I'd like to see
it. I'd like to hear it.

MR. STRATTON: We have it.

THE COURT: Okay. Play it.

Do you have a transcript?

MR. STRATTON: I do not have a transcript of that

call, Your Honor.
THE COURT: Okay.

MR. McDONALD: Your Honor, sorry to complicate

matters further. But that opens another door, in our view,

which is there's a video-recorded statement of Mr. Elysee the
night of his arrest. Within an hour of the arrest, Officer
Wilson is questioning Mr. Elysee and he says I was the
driver. That was before he could have ever spoken to this
Darius Deen.

There's no way they could have concocted a story when

they both ran in separate directions. Darius Deen was not

there. He was saying he was the driver from the night of his
arrest. And I think that if they get into this concocting a
story, I think that opens the door to us getting into a prior

consistent statement of Mr. Elysee having said he was the
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THE COURT: Okay. I'm sorry. And could you tell me

again when the recordings of the calls came into the
Government's possession?

MR. STRATTON: I will find that out for Your Honor

momentarily. I'll play this call and I'll find that out for

you.

THE COURT: Okay.

MR. McDONALD: Your Honor, the call log that we

received is dated May 22, 2018. And we know that the case

went federal, because there's an e-mail from Detective

Cabrera, on March 6, 2018, Homestead, requesting all phone

calls, radio transmissions and other --
THE COURT: But that doesn't seem to answer the

question.
MR. McDONALD:

It does indirectly, Your Honor.

THE COURT: Okay.
(Audio recording played)
MR. STRATTON: To expedite it, I'm going to
fast-forward to minute 6.

(Audio recording played)

THE COURT: Could you turn the volume up?
MR. STRATTON: Can you turn the volume up there?
THE REPORTER: I have it all the way up.
(Audio recording played)
THE COURT: Okay.

Look, I have enough of the idea.
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driver on the day of his arrest, well before --

THE COURT: How do get in a prior consistent
statement when there's been no prior inconsistent statement?
MR. McDONALD:

Wrong term, Your Honor.

THE COURT: Huh?
MR. McDONALD: Incorrect term.
THE COURT: I don't see how that gets in.
MR. McDONALD: They're saying that our guy concocted
a story with Darius Deen. We're rebutting that by showing
that our guy said he was the driver when there was absolutely
no way he could have had any kind of conversation with Darius
Deen about him having been -- he didn't know --

THE COURT: Can we take this a step at a time?
MR. McDONALD: Yes.

THE COURT: Okay. Let's hear the call.

MR. McDONALD: And, Your Honor, he said Darius was

the guy in the car with me the night that he was arrested in
the video statement.
THE COURT:

Excuse me. Can I just ask one more

question? Where was the defendant incarcerated when these
calls were recorded?
MR. STRATTON:

He was in state custody. I don't know

exactly what facility. I could find that out for you, Your

Honor.

MR. SHACK: He was in TGK, Judge.
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Let me get off the bench for a minute and think about it.
Let's just take a ten-minute recess.

(Recessed at 11:35 a.m.)

(Resumed at 11:41 a.m.)

THE COURT:

Okay. You can have a seat.

So here's what I think. I think either it all comes

in or none of it comes in. So you choose.

MR. STRATTON: Can we have one moment, Your Honor?

THE COURT: And when I say "all of it comes in," what
I would let the defense do is bring out the fact that Darius
Deen showed up at the Homestead Police Department.

Is that where he showed up, at the Homestead Police
Department?

MR. McDONALD:

Yes, Your Honor.

MR. STRATTON: Correct.

THE COURT: And offered to confess. I would not

allow them to get into what he said. But they're going to

then ask whoever is testifying, whether it's in their case or

your case, and what did you do in response. And I suppose, in

sum and substance, the person is going to say, nothing. And

then you're going to get up on cross and you're going to say,
why not. And then they're going to go into this whole thing
and open a door for them to ask more questions.

It's really quite interesting. It's sort of an all

or nothing situation. I'm not going to let it be chopped up.
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So you decide. Why not let the jury hear it all.

MR. STRATTON: The one question I want to ask, Your

Honor, is that if we limit it to just his statements about

what happened that night, nothing about this concocting of a

story, nothing about this other call, it's just his

statements --

THE COURT: But the whole thing is about -- from your

perspective -- I mean, I have no idea what the truth is. But

from your perspective -- and I have to admit from just, you

know, reading it in the context that the Government wants me

to read it in, everything that's on the first three pages

pretty much of this statement of March 8, 2018, is --

MR. STRATTON: You're absolutely right. Most of it

is. What I'm suggesting is limited to pages 4 and 5, where

he's talking about the black Mustang.

And in particular, Your Honor, most important,

perhaps, is on page 5, when he talks about, "I thought it was

over when he hit the pole, I ain't never hit no pole." He's
explicitly saying he is not the driver because he's never hit
a telephone pole.
THE COURT: Well, maybe he's saying I never hit a
telephone pole before.
MR. STRATTON: 1In the context, he's saying that
person crashed.

I thought it was over then. Air bags then

popped out, hit a pole. I ain't never hit no pole.
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MR. STRATTON: Particularly on the defendant's last
full paragraph in that segment, he's talking about how he
talked it into himself that he got caught that day with the
hammer.
THE COURT: I don't really see that. Could you just
point that out to me?
MR. STRATTON: So it starts with the first highlight

on page 5 and the recipient saying: You remember that same

day, we were talking about how we never got caught with a
hammer.

THE COURT: I have no idea what date they're talking
about. That could have been two weeks earlier.

MR. STRATTON: So, if you go a little earlier,

they're talking about the black Mustang that was following
them and the same gray truck that --

THE COURT: Well, if I thought the person he was

talking to knew anything about or was there, I might agree

with you. I don't see it. I have no idea who he's talking

to. You don't know who he's talking to.

MR. STRATTON: Agreed.

THE COURT: They could have said -- putting aside

that clause, "Hey, you remember that same day, brah," I don't

know what day they're talking you about.
uh, how we

Then it says: "We was talking about,

ain't never get caught with a hammer."
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And then before that, Your Honor, the recipient is
talking about: Do you remember that day, we were talking
about how we never got caught with a hammer? And he says:
Truly. Recipient says: That's crazy, that's crazy. The same
day we talked about it. And the hammer is obviously a gun.
And he responds: I'm always saying that. 1It's like I talk
that up on myself. He's like: But those crackers aren't
getting me like that.

He is explicitly saying that that day he was with a
gun -- I mean, that is --

THE COURT: Well, I hadn't really focused that
closely on pages 4 and 5 before. So if you don't mind, could
I just read it again?

MR. STRATTON: Absolutely.

THE COURT: Thank you.

(Pause)

I'm sorry. How far did you want to go on page 5?

MR. STRATTON: Just that segment. So it would stop
in the middle of page 5.

THE COURT: To where it says: That bitch come out
the ground, man?

MR. STRATTON: Yes. That would be the last.

THE COURT: I just don't see it.

So what is it you want to offer it to prove? Maybe
you could explain that to me.
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I don't see that it conclusively reflects that this

is the day of the event. And even if it were the day of the

event, I don't see how saying, "We was talking about how we

ain't never get caught with a hammer" is an admission that he
had a gun on that day.

MR. STRATTON: So there's context to show that I

think it is the same day.

But to your next point, his response is: Truly. He

laughs and the recipient says something. But then the

defendant says: And I'm always saying that. 1It's like I talk

that up on himself. Right, he talked that into existence.

THE COURT: Right. He kept telling himself, don't

ever get caught with a hammer.

MR. STRATTON: And then he talked about it that day
and then he gets caught with a hammer.

THE COURT: Well, it doesn't actually say that. It
says, "I ain't never hit no pole or seen or actually when
bitch hit pole that shit came out on the ground." He doesn't
say "I dropped it."

MR. STRATTON:

Agreed. He's saying there's another

driver, though.

THE COURT: He's saying there was a gun in the car.

When the car crashed, the gun came out of the car. I don't

see that he's saying the gun was in my hand and I dropped it.
MR. STRATTON:

Your Honor, the Government would just
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suggest that he is referring to the pole and the pole coming
out of the ground as something that he did not hit and,
therefore, was not the driver and was the passenger.
THE COURT: So you're offering it not to show that he
was in possession of the gun but to show that he was the
passenger in the car.

MR. STRATTON: And it's highly probative because the
gun is found next to the passenger door, and it's highly
probative to corroborate Ireland's and Wilson's and Garcia's
testimony that he was the passenger that got out and dropped
the gun.

THE COURT: Okay. So it's offered to prove he was
the passenger in the car.

MR. STRATTON: Correct.

THE COURT: Okay. What does the defense say to

that? And when I say "that," I mean their proposal that they

play just this segment and they're offering it just to show he

was the passenger in the car, not the driver.

MR. McDONALD: Your Honor, I guess the jury could

decide. But it's just so unclear that that is even what is

being said here.

But secondly, this colloquy is so prejudicial. I

mean, they're using offensive language. I think it's highly

prejudicial, some of the words that are being said, some of

the things that are being said. I think its probative value
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other than that, it's all going to come in.

MR. McDONALD: Your Honor, Darius Deen's statement

about him being the passenger --
THE COURT: Excuse me?
MR. McDONALD: Darius Deen's statement about him
having been the passenger in the car --
THE COURT:

I'm not going to allow it. It's hearsay.

Bring him in. Where is he? He can come and testify I was the

passenger in the car.
MR. McDONALD: Understood, Your Honor.

THE COURT: Is he not around? What is the problem

with bringing him in?

MR. McDONALD: We --
THE COURT: Can't find him?
MR. McDONALD: We're considering trying to bring him
in, if available, Your Honor.

THE COURT: Okay. So, look, it's one phone call. I

don't know why or how I would preclude them from putting in
the rest of the phone call. So, if you want to go down this
road, then we'll go down the road.

MR. STRATTON: Understood, Your Honor.
THE COURT: Understood what?

MR. STRATTON: I anticipate playing it. I want to

ask defense counsel if they are going to object on rule of

completeness grounds. The shoot-out --

186a

19
20
21
22
23
24

25

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

290

is highly limited.

And here, also, they have two officers who are going

to testify that they saw him at the passenger door.
THE COURT: That's your only objection?

MR. McDONALD: I think it's irrelevant. I don't

think that they've made a sufficient showing that it actually
shows he's coming out of the passenger door. So I object on
relevant grounds, unfair prejudice.
And I would also just add, Your Honor, under the rule
of completeness --
THE COURT: Oh, you can play the whole thing. I have
no problem with it. Then we'll be off and running on the
entire situation.
MR. McDONALD: Your Honor, for the reasons I've
already stated and for many of the reasons the Court --
THE COURT:

It's a single phone conversation. Even

though it's divided into segments, it's a single phone

conversation.

MR. McDONALD: Correct, Your Honor.

THE COURT: Okay. Well, I guess we're off and

running. If you want to play any of it, it's all coming in,
except I'm not going to allow -- whether the officer who spoke
to Darius Deen is called in the Government's case or in the
defense case, I'm not going to allow questioning as to what

Darius Deen said about what he was doing that night. But
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THE COURT: Apparently they are.

MR. STRATTON: The shoot-out in the end is going to
come out.
THE COURT:

Right. It all comes in.

MR. RAVINDRAN: Your Honor, I understand the Court's

ruling is that if some comes in, under the rule of
completeness the entire tape comes in.

THE COURT: If that's your objection.

MR. RAVINDRAN: Not the things we would select to
play from the tape. We can't selectively play it.

THE COURT: No.

MR. RAVINDRAN: I understand that.

The only other thing that I would ask to put on the
record is that my initial argument was that we believe the
evidentiary theory for Darius Deen's statement coming in was
based on effect on the listener.

THE COURT: I have not heard enough to persuade me
that that would be a legitimate way to get his hearsay
statements in. Maybe we'll have to hear the testimony of the
officer outside the presence of the jury. I'm not going to
allow it in the Government's case, any of it in the
Government's case.

MR. RAVINDRAN: Right.

To the extent that a prima facie proffer would help,

I think that this is --
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THE COURT: No. I'd have to hear the officer's

testimony outside the presence of the jury to allow that.

MR. RAVINDRAN: Okay, Your Honor.

There was one case that I want to cite, which is 432

F.3d 1189. I have copies for the Court, Eleventh Circuit

case.

THE COURT: Okay. Well, I'm happy to look at the

case and I'm happy to hear the officer's testimony outside the
presence of the jury.
MR. RAVINDRAN: Thank you.

THE COURT: You can't possibly object to that, can

you?

MR. RAVINDRAN: No. It's very reasonable.

THE COURT: Yes, very reasonable.

All right. So should we bring the jury back out?

So is there an agreement as to the authenticity of
the recording?

MR. McDONALD: Your Honor, we have no objection to

authenticity.

THE COURT: Okay. So what are we doing? So what are

we marking in exactly? We're marking in a jail call and

transcript of March 8, 20182

MR. STRATTON: Correct, Your Honor.

THE COURT: As Government's Exhibit 12.

MR. STRATTON: Yes.
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delay.

Your Honor, just to clarify, if this entire recording
comes in and then we cross the officer on the Darius Deen --
THE COURT: It's only going to come in if you want it

all to come in. Otherwise, they're just playing a segment.

MR. McDONALD: The question that I think I have is,
the second recording that they just played that we haven't
heard yet, presumably that goes to the Darius Deen issue as
well.

THE COURT:

Yes, it does.

MR. McDONALD: We haven't heard it. We don't know

what's on there. We don't know how --
THE COURT: What do you mean you haven't heard it?
You heard as much as I heard.

MR. McDONALD: To be honest, Your Honor, I
couldn't --

THE COURT: Because you were moving around the
courtroom.

MR. McDONALD: Would the Court permit us to have just
a few minutes to listen closely to that recording?

THE COURT: Before you make up your mind about
anything?

MR. McDONALD: I think we would

Yes, Your Honor.

like to at least be able to evaluate, you know, a little more

carefully what --
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The transcript, Your Honor, could just be
demonstrative.

THE COURT: Yes, right. I agree with that. The
transcript will be demonstrative.

So the jail call recording will be 12, and 12-A just
for demonstrative purposes will be the transcript of the
recording.

And as I understand it, you're only going to play
that one segment. But then they're going get up and play the
rest. Is that what's going to happen?

MR. STRATTON: That's what I'm trying to figure out.
I was going to ask defense counsel how they would like to
proceed, because we are offering just to play the one segment.

THE COURT: Right. The transcript would have to be
redacted.

MR. STRATTON: Of course.
THE COURT: Right.

MR. STRATTON: And frankly, Your Honor, to that

point, the current CD has all the jail calls. I will work out
with defense counsel that whatever goes back to the jury only

has that one jail call and potentially just that segment.

MR. McDONALD: Your Honor, I mean, we've discussed
it.
THE COURT: Yes.
MR. McDONALD: Sorry, Your Honor. Apologize for the
296
THE COURT: Okay. This is what we're going to do.

I'm going to tell Kathryn to send the jury out and tell them
they can go to lunch for a half hour.

MR. McDONALD: Thank you very much, Your Honor.
THE COURT: We'll come back at 12:30 and I need your
final position.

MR. McDONALD: You will have it, Your Honor. Thank
(Lunch recess at 11:59 a.m.)

(Resumed at 12:32 p.m.)
THE COURT: Okay. Let the record reflect the
presence of counsel and the defendant.

So, as I understand it, the defense is withdrawing
the various objections it made and is agreeing to the
admission of what's on pages 4 and 5 of the transcript, is
that right, up to --

MR. McDONALD: To be clear, Your Honor, is it all of

4 and 5 or just the highlighted portions of the transcript?
That's what we're trying to figure out right now. We thought
it was just the section that's highlighted.

THE COURT: I think it should be everything from
segment 16.08 --

MR. McDONALD: Okay.
THE COURT: -- to above 22.57.

MR. McDONALD: Okay. I see exactly where you're
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talking about, Your Honor. Just one moment.

THE COURT: Is that what the Government is asking to
put in?
Your Honor.

MR. STRATTON: That's what we asked for,

THE COURT: So above 22.57.
MR. STRATTON: Correct.
THE COURT: And, of course, we don't have a redacted

copy of the transcript.

MR. STRATTON: We do, Your Honor.

THE COURT: You do?
MR. STRATTON: I printed out copies for the jurors.
THE COURT: Okay.
MR. McDONALD: That's what we're looking at right
now, Your Honor.

MR. STRATTON: And I'll provide the Court one as
well.

THE COURT: You all can have a seat.

So what is the holdup now?
MR. McDONALD:

There's no holdup, Your Honor.

Yes, Your Honor. We're withdrawing our rule of

completeness objection.

THE COURT: Yes.
MR. McDONALD: We objected to the introduction of the
entire call on relevance, unfair prejudice and late

disclosure, and we had initially made an objection on rule of
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THE COURT: And I don't know how many calls are on

the CD. But I'm going to give you the benefit of the doubt

and say that it's not an unreasonable delay. And, of course,

you know, the defendant knows what he said on the telephone.
So I'm going to overrule that objection. But I don't
like it and I don't like hearing "I left it to the agents to
review."

MR. STRATTON: Understood, Your Honor.
THE COURT: Is there going to be some kind of
stipulation that the jury is going to be told, like the
parties have stipulated that this is a jail call? Are we
giving them any kind of context?

MR. STRATTON: What I suggested to defense counsel is
that we play the first 22 seconds of it, which is basically
saying the call can be monitored, and he says I'm Dave Elysee,
and then we go to the segment, so that gives it context.

It also in the transcription says transcript of
recorded call dated March 8th. I think the jurors will be
able to surmise the context based on that.

MR. McDONALD:

No objection to that, Your Honor.

THE COURT: Okay. Jury, please.

Remind me after they leave, though, today I want to
talk about this other issue that you provided those cases on,
those unhelpful cases.

(Jury returns at 12:37 p.m.)
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completeness. We're withdrawing that now that the Government

is seeking to introduce just this portion.

THE COURT: Okay. But you're maintaining your late

disclosure, and what's the other objection, undue prejudice

because of the language used?

MR. McDONALD: Yes, Your Honor.

THE COURT: Okay. Well, that's overruled, the undue

prejudice because of the language used.
But I still don't know when this came into the
Government's possession.
MR. STRATTON:

Your Honor, it came into my possession

the first week of June. I left it for the agents to review.

They were out of town for two weeks. So the Government did

not beginning reviewing it until after that. But in full

disclosure, it was the first week of June.

THE COURT: I have not heard someone say to me in

many years "I left it for the agents to review." That is like

so unacceptable to me you cannot even imagine.

MR. STRATTON: Understood, Your Honor.

THE COURT: All right. But on the other hand, today

is June 28th. And what's the exact date you received it?

MR. STRATTON: I couldn't nail that down, Your Honor.

I asked an assistant who went and picked it up if she could
remember what date. I know it was the first week of June. It

was the workweek. If I can look at a calendar --
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THE COURT: Okay. You can have a seat.

I'm sorry for the delay. But there were definitely
some issues that we had to sort out.

So I think we have just one more piece of evidence
for you, and then I think we're sending you home for the day.
How do you want to proceed, Mr. Shack?
MR. SHACK: May I distribute the transcripts?

THE COURT: Yes. Right.

Mr. Shack is going distribute to you transcripts of a
recording. The transcripts are not being admitted as
substantive evidence. They're only being admitted for
demonstrative purposes to help you follow the tape recording
that's going to be played for you. And if you should disagree
with the transcript in any way after listening to the
recording, you should go by what you hear on the recording,
not by what's on the transcript. Okay?
Okay. Ready to play the transcript?

MR. STRATTON: Yes, Judge.

THE COURT: I mean the call. The call has been

admitted as Government Exhibit 12.

MR. SHACK: May I play Government's Exhibit 12.

THE COURT: Yes.

MR. SHACK: Mr. Romanishin, is it possible to turn
off the jury monitors?

THE REPORTER: Yes.
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(Audio recording played)

THE COURT: Okay. Can I see everyone at sidebar,
please.
(SIDEBAR CONFERENCE:
THE COURT: So is there anything else we can do
today?
MR. SHACK: Yes, Judge. We can you put on the
officer on briefly just to testify what a hammer means.
THE COURT: That's all he's going testify to.

MR. SHACK: Yes. And then we also have Officer
Ireland tomorrow and then the Government will rest.

THE COURT: Okay.
(SIDEBAR CONFERENCE CONCLUDED)

THE COURT: We just have some brief testimony and

then we're going to call it quits for the day.

MR. SHACK: The United States calls Task Force
Officer Raul Cabrera.

THE COURT: Okay.
RAUL CABRERA, GOVERNMENT WITNESS, SWORN

THE COURTROOM DEPUTY: Have a seat. State your name

and spell your last name for the record.
THE WITNESS: Raul Cabrera, C-a-b-r-e-r-a.

DIRECT EXAMINATION
BY MR. SHACK:

Q. Good afternoon, Detective Cabrera.
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CABRERA - Direct (Shack)

with slang or code used for certain contraband?
A. Yes.

Q. Can you describe that experience, briefly?
A. From being on the streets, speaking with people in the
streets.

Q. Have you ever come across, in your experience, the term
"hammer"?

A. Yes.

has that term "hammer" been

Q. And how, in your experience,

used?
A. "Hammer" is used as primarily a firearm or a pistol.

MR. SHACK: I have no further questions, Judge.

THE COURT: Cross?

MR. RAVINDRAN: No, Your Honor. Thank you.

THE COURT: Okay. Thank you very much. You can step
down.

(Witness excused)

THE COURT: So we're going to come back tomorrow at
9:30. Please leave your transcripts in the courtroom, and

please leave your notebooks in the jury room. Please remember

not to discuss the case among yourselves, not to allow anyone
to say anything to you or in your presence about the case, and
please do everything you can to avoid anyone associated with
the case.

Also, please remember not to go on the Internet or
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CABRERA - Direct (Shack)

A. Good afternoon.
Q. Could you tell the ladies and gentlemen of the jury where
you work?

I work for the City of Homestead Police Department.

In what capacity?

I'm a detective.

A
Q
A
Q. Do you have any federal affiliations?
A I'm also a task force officer with ATF.
Q What does that mean?

A

We investigate violent crimes, felon in possessions, armed

robberies, Hobbs Act, all those things.
Q. And did you have any law enforcement experience prior to
being a detective?
A. No.
Were you an officer?

Yes.

A little bit over 24 and a half years.

And in your experience, have you investigated

Q
A
Q. How long have you been in law enforcement?
A
Q
firearms-related offenses?

A. Yes.

Q. Can you approximate how many investigations you've taken
part of?

hundreds.

A. In 24 and a half years,

Q. And through your investigations, have you become familiar
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otherwise do any research into the case or communicate with
anybody about the case.

Have a nice afternoon and a nice evening, and we'll

see you tomorrow morning at 9:30. I don't think we'll have

these kinds of interruptions tomorrow. Hopefully we've ironed

out most of our problems. But we'll see. All right. So I'm

hoping we'll finish the evidence tomorrow. I'm making no

promises. Have a nice evening. See you tomorrow.

(Jury retires at 12:47 p.m.)

THE COURT: Okay. So this is what I understand.

What I understand is that Officer Ireland will testify

tomorrow, and then the Government is going to rest.

MR. STRATTON: We're going to enter some

stipulations, but, yes.

THE COURT: Okay. And then you're going to rest.

And how long do you think it's going to take to put
on Ireland's direct?
MR. STRATTON:

I expected longer for Officer Wilson

today. He went for about half an hour. That might be the

extent of it.

THE COURT: Okay. And then what are you going to do?

MR. McDONALD: Your Honor, there's an exhibit we

listed on our exhibit list. We've been conferring with the
Government. It's a rental car contract from Enterprise

Rent-A-Car. It shows Dave Elysee as the listed driver.
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They're not objecting to the certified business
record.

THE COURT: Can we go ahead and admit it?
MR. McDONALD: They said they may have another
objection to it.

MR. STRATTON: The issue is it's an Enterprise
Rent-A-Car for the Kia. The defendant is listed as an
authorized driver. On that record it says that the car was
returned the day before the robbery.

So we would object to relevance. I was trying to
figure out --

THE COURT: The day before the robbery.

MR. STRATTON: Not the robbery. The day before the

incident. I'm sorry.

THE COURT: Okay.

MR. STRATTON: And so it's unclear, based on that

record, who was renting it at the time of the incident.
We tried to follow up with Enterprise, and our

understanding is, although it says that the car returned the

day before the incident, the car was never returned. They
just, I think, logged -- one second, Judge.

Oh, I think they registered it as stolen or not
returned.

But if I can have one moment, we might just let it in

at some point and leave it for closing.
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MR. McDONALD: Yes, Your Honor.

THE COURT: I see. Okay. And the driver of both

cars, or the authorized drivers? Well, actually, who signs

the rental contract?
MR. McDONALD: The renter is someone named Ferguson

Abraham, and the additional driver listed, Dave Elysee.

THE COURT: Whoa, what a compelling piece of
evidence.

What do you want to do?

MR. McDONALD: You're asking what do I --

THE COURT: No. What does the Government want to

do? That is overwhelming, I must say.

Yes.

MR. STRATTON: Your Honor, no objection.

THE COURT: Right. Okay. Fine.

So what is this, Defense 17?

MR. McDONALD: Defense 1, yes, Your Honor.

THE COURT: Are you going to admit any other
exhibits?

MR. McDONALD: No, Your Honor.

THE COURT: Okay. So Defense 1 is the rental car
agreement.

(Defendant's Exhibit 1 in evidence)

THE COURT: Okay. And what else are we going to do
tomorrow?
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THE COURT: Well, why don't you have a better record,

defense?

MR. McDONALD: We have the contract. We subpoenaed

Enterprise, got the contract.

THE COURT: Well, what does Enterprise say about it?

Maybe you need to bring someone from Enterprise in to

authenticate it. On its face it would appear not to be

relevant.

MR. McDONALD: The contract, Your Honor -- I can

provide a copy, if the Court would like to read along.

THE COURT: Well, if it shows that the car was

returned the day before the incident, it would seem to be not

relevant.

MR. McDONALD: It doesn't show that the car -- Your
Honor, it's a little -- if you'll just bear with me for a
moment. There are two cars listed on the contract. It's a

little confusing. There's the white Kia and then there's also

a white Nissan Versa, two cars rented out. Perhaps the

Versa -- obviously, the Kia wasn't returned because it was
found in the field after the pursuit.

THE COURT: Right. Exactly.

MR. McDONALD: So there's no way it could have been
returned.
THE COURT:

So let me get this straight. There's one

contract for the rental of two cars.
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MR. McDONALD: I don't think we're going to be

calling any witnesses, Your Honor.

THE COURT: Okay. And have we looked at the jury
instructions?

MR. McDONALD: Not yet, Your Honor.

THE COURT: Okay. I don't have to leave until 2:00.

So why don't you guys take a look at the jury instructions so
we can see if there are any problems.
MR. McDONALD: Your Honor.

Perfect. Yes,

THE COURT: Okay. We added the ID, but we modified

it a little bit, just a little, just to make it appropriate to
the facts of the case.

And we added your mere presence instruction and
rejected the Government's odd instruction -- I don't remember
what it was anymore. What was it?
THE LAW CLERK: Investigative practices.

THE COURT: Investigative practices, right.

MR. STRATTON: Understood, Your Honor. Thank you.

THE COURT: Okay. So I'm going to get off the bunch
and then we'll come in and take a look at the instructions.

(Recessed at 12:53 p.m.)

(Resumed at 1:13 p.m.)

THE COURT: Okay. Let the record reflect the
presence of counsel and the defendant.

Okay. We can have the formal charge conference
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tomorrow. But is there anything in the jury instructions we

gave you that gives you a problem?

MR. SHACK: Judge, I think the parties are all in
agreement, there's only two pages which we would propose
changes.

THE COURT: Okay.

MR. SHACK: The first is page 6. The defendant did

not testify. So the last two paragraphs should be removed.

THE COURT: Right. That's why they're highlighted.
Okay. So, if he doesn't testify, we'll take that out.

MR. SHACK: I didn't see the highlights, Judge.

THE COURT: That's all right.

MR. SHACK: And then page 12, he is charged with

possessing a firearm and ammunition. So we would just add --

THE COURT: "And ammunition."
MR. SHACK: "Or ammunition" for the first paragraph

and then for element 1 and element 2.

THE COURT: Okay. So you want to say "a firearm or
ammunition."

MR. SHACK: Yes.

THE COURT: Okay. You're right.

Anything else? That's it?

MR. McDONALD: Nothing from the defense, Your Honor.

THE COURT: All right. Fine. Thank you. See you
tomorrow at 9:30.
311
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MR. McDONALD: Have a good night.

THE COURT: Okay. How long for closings? 30 minutes
a side?

MR. SHACK: That works for the Government.

MR. McDONALD: 1I'd say 45 just to be sure. I think
probably 30, Your Honor. But I just don't want to -- I'll
keep it as short as I possibly can. But probably 30. I just

don't want to underestimate.
THE COURT: Well, based on what I've heard so far, 30

minutes a side. Okay? But if something happens tomorrow --
and who knows what might happen -- I might change my mind.

I just want to say one thing about those cases that
were provided to me by the defense. I found them utterly

unhelpful. In every one of those cases, as I recall, they
stood for the sort of unremarkable proposition that a
statement that is offered to show the effect on the hearer and
then the hearer takes some action based on the statement can
under certain circumstances be admissible.

In this case, what the defense wants to do is to get
into this statement to show that nothing happened, and there
isn't a single case that I've been able to locate that makes
that appropriate.

So, thank you again for your utterly unhelpful
cases. See you tomorrow.

(Recessed at 1:16 p.m. until Friday, June 29, 2018,
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(Call to order of the Court)

THE COURT: Okay. Good morning. Let the record

reflect the presence of counsel and the defendant.
So have we found Detective Ireland?
MR. STRATTON:

He is back from Mexico, Your Honor.

THE COURT: Okay. Not jet-lagged?

MR. STRATTON: I think he actually had to work last
night. So I think he might be tired.
THE COURT: And do we still have the same plans that
we had yesterday, which is that he would testify and then we
would proceed to closing argument?

MR. STRATTON:

Yes. We will enter some stipulations

after his testimony, then publish one exhibit, and then the

Government will rest their case.
THE COURT:

Okay. So I think we have all the jurors,

right, Kathryn?

THE COURTROOM DEPUTY: Yes, judge.
THE COURT: Okay. Jury, please.
All right. If you want to get Mr. Ireland in here.

(Jury returns at 9:42 a.m.)

THE COURT: Okay. Good morning, everyone. Thank you

for being on time. I know the traffic this morning was a
little nuts.
I think we're ready to proceed with the next witness.

So if the witness will come forward, everybody else can have a
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IRELAND - Direct (Stratton)

I went to the police academy and I went to Florida City Police
Department where I became a detective. I worked undercover

narcotics. I worked gangs. I did numerous activities. I

also did attempted murders, robberies, and I went to gang

school, narcotics. I got a big, long sheet of good
experience.

Q. And how long have you been a police officer?

A. I've been a police officer for eight years.

Q. 1Is that in Florida City, in the Homestead area?

A. Yes, Florida City and Homestead combined, the year
Homestead combined with Florida City.

Q. Approximately how many cases have you investigated
involving guns?

A. I've investigated more than 12. I'll say about 50, 60.
Q. And have you received specific training about firearms?
A. Yes. I went to the police academy and also I went to
specialized training. I went to Miami-Dade Police Department
where we had to break down guns, learn the trajectory of what

the guns are -- you got certain guns, semiautomatics, some

sort, stuff like that.
Q. What were you doing on March 4, 2018?
I was working a copper detail and I was undercover.
And that was with the Homestead Police Department?

Yes, sir.

[ o -

And can you please explain to the jury what you mean by a
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seat.

MR. STRATTON: The United States now calls Homestead
police officer Dwayne Ireland.

THE COURT: Fine.
DWAYNE IRELAND, GOVERNMENT WITNESS, SWORN
THE REPORTER: Please state your name for the record
and spell your last name.

THE WITNESS: name is Ireland, like

Dwayne, my last'

the country, I-r-e-l-a-n-d.

DIRECT EXAMINATION
BY MR. STRATTON:
Q Good morning, Mr. Ireland.
A Good morning.
Q. Where do you work?
A Homestead Police Department.
Q How long have you worked for the Homestead Police
Department?
A. Approximately a year and a couple of months.
Q. Where did you go to the police academy?
A. I went to Miami-Dade School of Justice at the Miami-Dade
College.
Q. And can you briefly tell the jury your career trajectory
after graduating from the academy?
A. Well, Paul's

I graduated from college. I went to St.

College with a criminal justice degree and a minor in music.
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copper detail?

A. Well, the copper detail is with the lights. We've been
having people that's been stealing the copper under the
So they steal the copper,

ground. and the lights in the city,

they go out. So they had us doing a detail where I was
undercover and I was riding a bicycle where you just make sure
that the lights are still on, because there's something on the
sidewalk that they pull up and they take the copper and they
sell it for money.

Q. And what time was your shift that evening?

A. I was working from approximately 12:00 in the morning till
8:00 in the morning.
Q. And you mentioned,

I believe, that you're undercover.

A. Yes, I'm undercover.

Q. Can you please explain to the jury what kind of clothing
you were wearing?

I had a hoodie.

A. I some on some black shorts. I had some

dreads. I was on a bicycle. Black sneakers. I looked a
little different.
Q. I'm now going to show you what's been previously admitted
as Government's Exhibit 4, page 29.

What is that a picture of?
A. That's me in the green sweater with my dreads, and that's
Officer Wilson.

Q. And where was that picture taken?
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A. That was the taken the night of the incident.
Q. So what specifically was your position that evening while
you're on the bike?
A. Well, I was stationary at Southwest 4th Street and
approximately 9th Avenue, and I so happened to be stationary
on the sidewalk where the lights were to see if anybody was
gonna walk by and try to place the copper.

I wasn't focused on that, and I seen two cars driving
a high rate of speed just down the street from me. I noticed
a blue or dark-colored Mustang just run -- no, no. I'm
sorry. I noticed a white Kia run a stop sign and it continued
west on Southwest 4th Street, and a dark-colored Mustang was

like just driving normal, and I was like, what's going on.
Q. So let's break that down a little bit.

You said you were stationary on Southwest 4th Street,
right?
A. Yes. Just on a bicycle.

Q. On a bicycle.

And you saw these two cars run a stop sign, 1is that
right?
A. Yes, sir.
Q. How did you first notice them? Did you hear something?
Did you see something?

A. Yeah. I heard the,

you know, the squirt on the tires,

like errrrrr, and I was like, wow, what's going on.
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A. Like this here (indicating).

Q. And are where were you standing?

A. I was standing directly across the street.

Q. Approximately from where the picture is being taken from?
A. Yes, sir.

Q. When you were there and the white Kia pulled over, what
happened?

A. The passenger jumped out with the firearm, and I noticed

him pointing it to the direction of a car that was going this
way.

There was a car going this way, and he was pointing the

gun at the car. And I immediately got on my radio to see if

he was gonna shoot, and I like advised over the air, because I

didn't want to alarm everybody, because I was undercover, and

I advised that I have a male with a gun, you know.
Q. So you mentioned you saw the passenger get out of the car,

is that correct?

A. Yes, sir.

Q. Could you see what the passenger was wearing?

A. Yes, sir.

Q. And what was he wearing?

A. He was wearing a blue shirt, blue and yellow, with yellow
sneakers. The pants were like blue and yellow.

Q. And did you recognize him?
A. Yes, I did.

Q. How did you recognize him?
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Q. Approximately how far away were you from that stop sign?

A. From that stop sign, a few feet. 1I'll say about like 30
feet.

Q. A block maybe?

A. A block, yeah.

Q. I'm now going to show you what's been previously admitted
as Exhibit 5 and I'm going to show you about nine pictures of
Exhibit 5, pages 1 through 9.

Page 1, 2, 3, 4, 5, 6, 7, 8, 9. What are those
pictures?

A. Pictures of where I was and the pictures of where the car
ran the stop sign.

Q. Okay. I'm now going to go back to page 7.
Can you please mark on that picture, using the screen
in front of you, what direction the cars were traveling down
that street?

A. They were traveling coming this way. So they came from
here and they were coming this way (indicating).

Q. And approximately where were you standing when they ran
that stop sign?

A. I was just like right over here in this area (indicating).
Q. Okay. I'm now going to show you page 2 of Government's
Exhibit 5. What is that a picture of?

A. This is the picture where the white Kia pulled into.

Q. And can you place an X where the white Kia pulled over?
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A. I arrested him before.

Q. And in that previous arrest how much time did you spend
with the individual?

A. About an hour, hour and 30 minutes.

Q. Do you recognize that individual in court here today?

A. Yes.

Q. Can you please describe an article of clothing he's

wearing?
A. He has a button-down shirt, I think that's, what,
burgundy.

MR. STRATTON: Let the record reflect that the

witness has testified the defendant.
THE COURT: It will.
BY MR. STRATTON:

Q. So when you saw the defendant jump out of the passenger

seat, you said you saw him point a gun.

A. Yes.

Q. And you saw him point a gun at a moving car, is that
right?

A. Yes, sir.

Q. Would you please stand up and show the jurors how the
defendant pointed the gun?

A. Well, when he got up, when he got out of the car, he

pointed the gun like this. And if you notice, where I put

myself like in this area, the gun was not pointed towards me
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but it was close to me. So if he would have been shooting, I

don't know if it would have hit me. So when he was pointing,
you can say I was here and I was just watching like nervous,

like I didn't know if he was gonna shoot. So I was like,

okay. I waited to see what was gonna happen. And the
driver --

THE COURT: Okay. We're a little beyond the
question. The question was how was the gun pointed.

THE WITNESS: It was pointed towards the vehicle.

THE COURT: Okay.

MR. STRATTON: Thank you. You may take a seat.
BY MR. STRATTON:

Q. What did the Mustang do?

A The Mustang just drove west on Southwest 4th Street.

Q. What happens when the Mustang leaves?

A The driver that was wearing all black opened the door and
advised him, At that time it took

hey, get in the vehicle.

him a minute to think about it. He noticed, he was like, the

car drove off and he proceeded back in the car, and the car
was like stationary, like waiting there for a minute.
Q. You said you mentioned the driver. Did the driver get out
of the car?

but he had on all

A. No. He just -- he opened the door,

black. I could see him with all black because I was like

directly in front of the vehicle.
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antenna, it was fading out.

Q. Continuing on, part 1.

(Audio recording played)

What was happening then when you made that dispatch?
the vehicle had pulled into the

A. Because, like I told you,

spot where I showed you. I didn't know if the vehicle was
gonna go north or if it was gonna make a U-turn. So I just
advised the direction of where the vehicle was. I was
watching the vehicle to see where it was going to go.
Q. Where did the vehicle go?
A. The vehicle made a U-turn, and it was pointed like
directly towards me and then it went west on Southwest 4th
Street.
Q. I'm now going to play for you Exhibit 7, part 2.

(Audio recording played)

What were dispatching there?
A. I was advising where the vehicle was going. After it made
the U-turn, I advised them that the vehicle was going
westbound.
Q. I'm now showing you what's been previously admitted as
Government's Exhibit 5, page 9.

What direction did the white Kia leave the area?
A. It went this way (indicating).
Q. Were you working in an undercover capacity by yourself?
A. Well, But, no, I had another officer

where I was, yes.
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Q. And he was wearing all black, is that right?

A. Yes.
Q. How clearly could you see -- it was, you said, late at
night, is that right?

A. Yes.
Q. Were there lights?
Actually, like I said,

A. There was lights. I was doing the

copper detail, so I was actually watching the light fixtures

in that area. The lights were very illuminated. There was a

light across the street. There was a lot of lights where I
was. So I thought he would notice me where I was with the
lights.

Q. Did you notify anyone of what was going on when you saw
the defendant with the gun?

A. Yes, I did.

Q. I'm now going to play for you Exhibit 7, part 1.
(Audio recording played)

What were you saying there?

A. I was saying that the male was at Southwest 4 Street and

9 Avenue, and I didn't want to hear -- I was whispering
actually.
Q. Yeah. It seemed like the dispatcher couldn't hear you.

Why was that?
A. Because I had my jacket over my radio and I was
and the transmission,

whisperin because I'm covering m
’
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working with me as well.
Q Who was that?
A Officer Wilson.
Q And where was Officer Wilson positioned?
A Right in the field.
Q. Can you mark it on there?
A Yeah. Right in the field, that area (indicating) .
Q So the Kia was heading towards Officer Wilson?
A Yes, sir.
Q I'm now going to play for you Government's Exhibit 7, part

=~

(Audio recording played)

What were you advising at the beginning of part 4°?
A. I was advising that he was going west and I'm gonna lose
sight of him. So I needed a unit to pick him up as soon as
possible.
Q. Did you eventually lose sight of the white Kia?
A. Yes, I did.
Q. And did you have any further interaction with the
defendant that evening?
A. Yes, I did.
Q. Can you describe that to the jury?
A. Well, after the chase was over and he was in custody, I

went to the scene and I positively ID'd him.

Q. How did you know it was the same individual?
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A. 'Cause I recognized him. I arrested him in the past. I

knew who he was. I had previous dealings with him, and the

same exact clothing that he had at the time that he jumped out
with a gun.
MR. STRATTON:

No further questions, Your Honor.

THE COURT: Okay. Cross.

CROSS-EXAMINATION
BY MR. RAVINDRAN:
Q. Good morning, officer.
sir.

A. Good morning,

Q. I guess, off the bat, I have to ask, is that real hair or

is it fake?
A. That's fake,

sir.

Q. All right. That's a wig. All right.

Sir, you testified you were in the area of 4th Street
in Homestead because you were on a copper detail, right?
A. Yes, sir.
Q. And it was fairly late at night when this all happened.
It was after midnight, close to one o'clock or a little after.
A. Yes, sir.
Q. But there were still several people in that area, right?
A. I believe, sir.
Q. And part of the reason, based on your experience in that
area, 1s because there's actually sort of an Elks Club that
also operates just like a late club there, right?
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A. The black car?

Q. Yeah.

A. Because I was focused on the passenger who jumped out with
a gun.

Q. Right.

But the answer to my question is, no, you never

gave a direction on the radio of travel of the black car.

A. No, sir.

Q. You've been an officer for ten years or more, right?

A. You can say that, yes, sir.

Q. And I believe that we started -- or the Government started

going through all of your qualifications, right?

A. Yes, sir.

Q. You have a long list of experience.
A. Yes, sir.
Q. And all of that experience really started at the police
academy.

A. 1I'll say the street as far as working on the road. The
police academy gave me the actual tools, but I used it while I
was on the field.

Q. So fair to say that you learned some tools and techniques

at the police academy.

A. Yes.

Q. And those techniques have improvised with your time on the

road.

A. Yes.
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A. Yes, sir.

Q. So is in that field that we saw, the large field in the
photographs, there's some people milling about there from time
to time.
A. Yes, sir.
Q. And also in the parking lot of that club, right?
A. Yes, sir.

Q. So when you were asked some questions on direct, one of

the things you were asked about was the directions of travel
of the various cars, right?
A. Yes, sir.

Q. And you were very clear that the white Kia, after it drove
off, was driving east but then made a U-turn and went west,

right?

A. I said it was pointing north and it made a U-turn and it

was facing me and it went west.

Q. Okay. Ultimately, you gave the direction of the white
Kia's direction of travel on the radio, right?

A. Yes, sir.

Q. And, to your knowledge, based on that information, other

officers were able to try and attempt and stop that white Kia,
right?
A. Yes, sir.

Q. You actually never gave a direction of travel of the black

car on the radio, did you?
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They've changed over your time on the road.
I won't say changed. I perfected it.
Perfected it.

Yes.

(ORI ] B0

Okay. Let's go back to that police academy training.
Part of the police academy training was writing
reports in a criminal case, right?

A. Not in the police -- they give you -- they tell you what
to use in writing a report. But they don't have like a whole
class on writing reports or when to write reports. They just
tell you like the certain jargon, no punctuation and stuff.
Q. Right. But they tell you why it's important to write
reports, don't they?

A. I've never had them explain that to me.

Q. At some point you've learned it's important to write
reports in cases, though, right?

A. Yeah.

Q. And as you progressed in your time as an officer, as you

spent more time on the street, your reports have gotten

better. Fair to say?
A. Yes, sir.
Q. Right. Because aside from punctuation, they've just

gotten better.
A. Of course.

Q. Okay. And you, of course, would agree that you need to
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write reports because it's important to have a record of
things that have happened in a case, right?
A. Yes, sir.

Q. And part of the reason you're writing these reports is
because other people, including people like these prosecutors,
would read those reports, right?
A. Yes, sir.

Q. And they're going to read those reports because they want
to figure out what to do in a case like this, right?
A. Yes, sir.

Q. And that's why, when you write these reports, you write

down all the important facts, right?
A. Yes, sir.

Q. You were the first officer involved in this case that saw
the white Kia, right?
A. Yes, sir.

Q. And you were the first officer involved in this case that
saw the gun, right?
A. Yes, sir.

Q. You personally have never, ever written a report about
seeing the white Kia, have you?
A. No, sir.

Q. You personally have never, ever written a report about

seeing a gun, have you?

A. No, sir.
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Q. Okay. Officer Wilson never said in his report that the
suspect was known to you because of prior arrests, did he?

MR. STRATTON: Objection, Your Honor. Hearsay.

THE COURT: Sustained.
BY MR. RAVINDRAN:
Q. Do you remember seeing that in the report?

MR. STRATTON: Objection again, Your Honor.

THE COURT: Sustained.

MR. RAVINDRAN: Your Honor, I believe it goes to a
nonhearsay purpose.

THE COURT: I'm sorry. Could you please continue?

MR. RAVINDRAN: Yes, Your Honor.

THE COURT: If you wish to discuss it further, we can

discuss it when you're done.

MR. RAVINDRAN: Okay, Your Honor.

Just one moment, Your Honor.

Thanks for your time, sir. Nothing else.

THE COURT: Okay. Did you want to come sidebar?
MR. RAVINDRAN: Yes.
THE COURT: Okay. Well, we'll send the jury out of

the room. If the jury will step outside the room, please
don't discuss the case while you're in the jury room.
(Jury retires at 10:09 a.m.)
THE COURT:

Okay. So is what is your theory of

admissibility?
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Q. You personally have never, ever written a report about

seeing my client with the white Kia.

A. Yes, sir.

Q You have?

A. No. I'm sorry. I haven't. Excuse me.

Q The lead officer in this case is Officer Wilson, right?
A Yes, sir.

Q And, naturally, Officer Wilson writes reports in this
case

A. Yes, sir.

Q. Right. Any officer can supplement his report with their
own report, right?

A. Yes, sir.

Q. Okay. But as a lead agent, the lead officer in a case,

sometimes in your report you might include the observations of
other officers. Fair to say?
A. Yes.

Q. And you would include those observations if they were

pertinent to the case, right?

A. Yes, sir.

Q. Have you read Officer Wilson's reports in the case?

A. Yes, sir.

Q. Did you read them before you came here today?

A. No, sir. I remember them from the day that I -- I was the

one who told him what happened.
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MR. RAVINDRAN: My theory of admissibility, Judge, is
not that the substance of Officer Wilson's report --

THE COURT: You all can have a seat.

Yes.

MR. RAVINDRAN: I don't know if I heard the door
close, Judge.

THE COURT: Is the door to the jury room closed?

THE COURT SECURITY OFFICER: Yes, it is.

MR. RAVINDRAN: My theory of admissibility, Judge, is

that the substance of the officer's report, that is, what is

actually said in the report, is not probative.

What I seek to elicit, what I believe is a reasonable

inference from an absence of evidence in a report, is the

credibility of what is said.

THE COURT: But it's not his report.

MR. RAVINDRAN: It's not his report. But I believe I

can get a foundation from the witness, which is, I spoke to

Officer Wilson; Officer Wilson incorporated my statements into
his report.

THE COURT: No. I think that incorporates many
layers of hearsay. So I'm not going to allow it.
MR. RAVINDRAN: I would tend to agree with you,

Judge, that it does incorporate layers of hearsay, I mean,

what outwardly appears to be hearsay, because they're oral

statements. But I think there's a level beyond that of
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whether they're put to the jury for the truth of the matter

asserted. That's my argument.

THE COURT: I don't see how they could be otherwise,

because the issue of the credibility depends on the truth of

whether or not the statements were made. So I don't get it.

So I'm not going to allow it. I'm not going to allow it.

Okay. Jury, please.

MR. RAVINDRAN: I have nothing further, Judge.

THE COURT: Okay. That's fine. You can have a

seat. We'll go on to redirect.
(Jury returns at 10:12 a.m.)
THE COURT: Okay. So that was the end of
cross-examination.
Officer, you can have a seat.
Is there redirect?
MR. STRATTON: No, Your Honor. We have no further
questions.
THE COURT: Oh, there is no redirect.
Sir, you're excused.
THE WITNESS: Thank you.
(Witness excused)
THE COURT: the Government

Okay. As I understand it,

has some stipulations for the jury, is that right?

MR. STRATTON: That is correct, Your Honor.

THE COURT: So what's going to happen now is the

335

under the law, meaning that they are ammunition or cartridge

cases, primers, bullets or propellants designed for use in any

firearm. The ammunition marked as Government's Exhibit 2 has

also been shipped or transported, that is, moved, in

interstate commerce.

Page 2, paragraph 3. On August 20, 2015, the

defendant, Dave Elysee, was convicted of armed robbery with

use of a firearm or deadly weapon in Florida versus Dave

Elysee, case number F13-028443, as evidenced by Government's

Exhibit 9.

Finally 4. On March 4, 2018, the defendant was a

convicted felon, meaning that prior to that date he had been
convicted in a court of a crime punishable by imprisonment for
a term in excess of one year,

that is, a felony offense.

Further, his rights to possess a firearm or ammunition had not
been restored pursuant to Florida law.

There are the signatures of the Government, the
defendant and defendant's counsel, all signed on June 29,
2018.

Finally, one more exhibit, Your Honor, Government's
Exhibit 9.

This is a judgment in case number F13-028443, the
State of Florida versus Dave Elysee, for the crime of robbery,

armed firearm or deadly weapon, degree, felony. The defendant

is adjudicated guilty of the above crimes.
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Government is going to read you some stipulations, which are
to say agreements between both sides that a fact or a set of
facts are true, and you have to take those facts as true in
your deliberations.

Okay.

Go ahead, Mr. Stratton.

MR. STRATTON: I'm now showing you Government's
Exhibit 11.
And if I may read this into the record, Your Honor.
THE COURT:

Yes. That would be fine.

MR. STRATTON: The United States of America, the
defendant and defendant's counsel hereby stipulate and agree
that the following facts are true and correct, that the United
States has proved these facts beyond a reasonable doubt, and
that the jury may take these facts as having been proved
beyond a reasonable doubt:

1. The Century Arms nine-millimeter firearm, serial

number 16AT17356, seized by law enforcement on March 4, 2018,

and marked as Government's Exhibit 1 is a firearm as that term
is defined under the law, meaning that it is a weapon designed
to or readily convertible to expel a projectile by the action

of an explosive. Government's Exhibit 1 has also been shipped

or transported, that is, moved, in interstate commerce.

2. The 18 nine-millimeter rounds of ammunition
seized by law enforcement on March 4, 2018 and marked as

Government's Exhibit 2 are ammunition, as that term is defined
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Page 2 of the judgment dated August 20, 2015.

And then finally page 3, again dated August 2015.
Thank you, Your Honor.

THE COURT: Okay. What else does the Government

have?

MR. STRATTON: Your Honor, at this time the
Government would rest.

THE COURT: Okay. And how would the defense like to
proceed?

MR. RAVINDRAN: Your Honor, there's a matter to take
up outside the presence of the jury.

THE COURT:

I'm sorry. What?

MR. RAVINDRAN: We have one matter to take up outside
the presence of the jury at this time.
THE COURT:

Okay. If you could step into the jury

room, please don't discuss the case while you're in there.

(Jury retires at 10:18 a.m.)

THE COURT: So what is the issue?

MR. RAVINDRAN: Just a Rule 29 motion, Judge.

THE COURT: Oh, right. Of course. Okay.

MR. RAVINDRAN: Thank you. I'll be brief, Judge.

At this time, Mr. Elysee through his counsel move for
a judgment of acquittal based on Federal Rule of Criminal
Procedure Rule 29. There are two prongs of the Rule 29

standard. The first is whether or not there's an absence of
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evidence as to each element; the second is whether a
reasonable jury can find that the Government has met its
burden as to each and every element.

Understanding that there is a pro-Government standard
with motions like this, that all inferences from the evidence
should be interpreted in the light most favorable to the
Government, Mr. Elysee believes this case should not reach the
jury because there are credibility issues of the officers.
This is a two-officer credibility contest, and we believe no
reasonable juror could find beyond a reasonable doubt that
he's guilty of every element based on the credibility of the
officers.

Your Honor.

Thank you,

THE COURT: Okay. The motion is denied.

So I take it you're ready to rest. Is that right?

MR. McDONALD: Yes, Your Honor. The defense is going

to rest in front of the jury, and we're also not going to be
putting in that exhibit that we discussed yesterday.
THE COURT: Oh, you're not.

MR. McDONALD: We're not, Your Honor.

THE COURT: Okay. That's fine.

So let's just look at the jury instructions one last
time to make sure there are no problems, because I'm going ask
you how the defense wants to proceed. You're going to rest

and going to go right into closing argument.
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evidence. It's a slide show, Your Honor.

THE COURT: Oh, okay. All right. Recently I had a

case where I had all kinds of interesting things pop up in

closing argument. Okay. Fine.

MR. McDONALD: There are no surprises here, Your

Honor.

THE COURT: Okay. No illustrations from Alice in
Wonderland or anything like that.

MR. McDONALD:

Absolutely not, Your Honor.

THE COURT: Okay. That sounds good.

I'1ll come back at 10:30 and we'll finalize
everything. Okay?

MR. McDONALD: Thank you very much, Judge.

THE COURT: Okay. Thank you.
(Recessed at 10:21 a.m.
(Resumed at 10:32 a.m.)
THE COURT:

Okay. Any other problems with the jury

instructions?

MR. STRATTON: Nothing from the Government, Your
Honor.

MR. RAVINDRAN: Not from the defense, Judge.

THE COURT: Okay. Jury, please.

So we said 30 minutes a side. How does the

Government want to divide its time?

MR. STRATTON: Your Honor, we would ask for 20
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MR. McDONALD: I prefer to rest in front of the jury,

Your Honor.

THE COURT: I understand. I'm going to give you a

chance to rest in front of the jury. But then we're going to

go straight into closing argument.

MR. McDONALD: Yes, Your Honor.

THE COURT: Okay. So can we just look at the

instructions one last time and see if there are any problems.
I'11 get off the bench for five minutes, and also
that way can use the restrooms before we start closings, if
you want.
MR. STRATTON:

Thank you, Your Honor.

MR. McDONALD: Just one quick issue on closings, Your

Honor. We're going to be also using a laptop. So would it be

able to have maybe a two-minute break between the Government's
closing and our closing so we can set up our computer?

THE COURT: Yes.

Do you have some particular demonstratives that
you're going to be using?

MR. McDONALD:

Yes, Your Honor.

THE COURT: Something other than what's in evidence?

MR. McDONALD: Yes, Your Honor.

THE COURT: Well, then, you have to show that to me

and to the Government.
we don't.

MR. McDONALD: Oh, Everything is in
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minutes for opening close and 10 minutes for rebuttal.

THE COURT: Okay. So I'll give you a five-minute and

a one-minute.
(Jury returns at 10:33 a.m.)

THE COURT: Okay. You can have a seat.

How does the defense wish to proceed?
MR. McDONALD:

Your Honor, at this time the defense

rests.

THE COURT: Okay. Thank you.

So we're going to proceed with closing arguments
now. Now, please remember that what the lawyers say during

the closing argument is neither the law nor the evidence in

the case. However, please listen closely to their arguments
because they are intended to aid you in understanding the
case.

Both sides are going to have equal time, but the
Government is entitled to divide its time between an opening
argument and then a rebuttal argument after the defense has
spoken.

Who's making the opening close for the Government?

MR. SHACK: I am,

Judge. Thank you.

THE COURT: Okay. Fine. Mr. Shack, you can proceed.

MR. SHACK: Good morning.
This is a simple case about the defendant, Dave

Elysee, having a gun when he wasn't allowed to and using that
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gun, pointing it at a woman driving a black Mustang. The

police saw him. They tried to pull the Kia over. A chase

ensued, a crash, and a last-ditch effort to drop the gun and
get as far away from it as fast as he can by the defendant.

It's a simple case. But as Judge Ungaro said in jury
selection, it is an important case.

On March 4, 2018, Officer Ireland and Officer Wilson
were conducting an undercover operation to catch a copper wire
thief in a high-crime area.

He put on dreads, got on his bike

and went to a well-light area. But he didn't see a copper
wire thief.
He heard two cars screeching by, a white Kia and a

black Mustang. He looks, and out of the white Kia, from the

passenger door, he sees Dave Elysee, an individual he knows
because he'd previously arrested him and dealt with him,
wearing a blue and yellow shirt stepping out, walking towards

the black Mustang, pointing a gun at him. The Mustang drives

away. The defendant goes back to the front passenger seat of
the Kia.

So Ireland dispatches to Wilson quietly to follow the
white Kia. Wilson gets behind it and waits for marked police
officers to come conduct the stop, because remember Officer
Wilson was in the unmarked gray truck, because he was also in
the undercover operation.

So once the marked police cars come, they engage
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veer left into the field running away.
Officer Wilson takes leave on that foot pursuit

because he's closer. His testimony was he was closer to the

passenger, so that's why he focused on the passenger. He saw

the passenger in the blue and yellow shirt. So Wilson goes

after the passenger. Garcia goes to set up the perimeter.

And Wilson, who's pursuing the defendant for a while

in that blue and yellow shirt, eventually loses him when the

defendant jumps through a hole in a fence of a yard that
Wilson had to go around, because he couldn't jump through the

hole. A few minutes later he finds the defendant, the same

blue and yellow shirt, the same yellow shoes, in a fetal

position, in a random car, on the floorboard hiding from

police.

Law enforcement, at the white Kia, they found the gun

exactly where Sergeant Garcia sought the defendant throw the

gun. In it, 18 rounds, including a round in the chamber ready

to shoot. 1In the car, on the passenger floorboard, right

where the defendant was sitting, right where his legs were,
was the empty gun holster.

This is the evidence in the case, ladies and
gentlemen. The defendant possessed the gun and ammunition
after being convicted of a felony, and for that he's charged
with possessing the gun and ammunition after being convicted

of a felony. There are two elements that the Government has
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their sirens, their lights, and try to conduct a felony stop.

A felony stop is a special stop because they knew there was a
gun in the car. They had multiple cars. They had orders to
get out of the cars with their hands up.

But no one in the white Kia did that. They stopped,

ignored those orders for 30, 35 seconds. Officer Rodriguez

said 30 to 45 seconds. And then they bolted, speeds of 70, 75

miles an hour in residential neighborhoods, through a packing
house, after which Sergeant Garcia was waiting at the exit of
the packing house, became the leader of this pursuit of this

high-speed vehicle, several cars behind, lights and sirens.
Sergeant Garcia continues to follow the white Kia,

flip barrels into a church parking lot, busts over the parking

the tires blowing out,

stumps, takes out a light pole that is

cemented into the ground. The airbags deploy, both the front
driver and front passenger.
starts to roll towards the

The car, now inoperable,

back of the parking lot. And Sergeant Garcia is right there
behind the white Kia and to the right at the perfect vantage
of the back and of the passenger side.

And Sergeant Garcia sees this defendant, the same
person Officer Ireland saw, in the same clothing that Officer
Ireland saw in the blue and yellow shirt, with the same black
gun that Officer Ireland saw. Sergeant Garcia saw the

defendant drop the gun, run to the front of the white Kia and
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to prove to establish the charge beyond a reasonable doubt, as
the Judge will instruct right after the lawyers speak.

Showing you one of the jury instructions that the
Judge will instruct you on. So here are the two elements:
First, that the defendant knowingly possessed a firearm or
ammunition in and effecting interstate or foreign commerce;
and second, that before the defendant had the gun and
ammunition, he had been convicted of a felony or a crime
punishable by imprisonment for more than one year.

So first let's talk about what's not in dispute. You

heard Mr. Stratton read a stipulation, Government's Exhibit

11, into evidence. The first paragraph the gun that law

enforcement found by the white Kia is a gun and the ammunition

is ammunition, and that both of those, gun and ammunition, had

moved between state lines. That's how they affect interstate

commerce. So it's not in dispute that there's an effect on

interstate commerce.
The second page of the stipulation stipulates that
the defendant was previously convicted of a felony prior to

March 4, 2018. So that takes care of the second element.

So what are you tasked with deciding? 1In this case

the defense is challenging, and we are proving, that he

knowingly possessed the firearm or the ammunition. In this

case, he possessed both, and we have proved to you that

possession, that knowing possession, beyond a reasonable
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doubt. What evidence did you see? What evidence did you
hear?

You heard just now from Officer Ireland, who was in a
well-1lit area because of all the lighting, because of the
copper wire, who from feet away from the defendant saw the
defendant, a man he had recognized from prior interactions
with him, wearing a blue and yellow shirt and yellow shoes,
pointing a gun not directly at him but just off to the side,
feet away, good lighting and a clear look at his case.
Officer Ireland identified that defendant as the passenger,

who then gets into the front passenger seat.

Then Sergeant Garcia, what does he say? The same
thing. After the crash, when the car was rolling, this
defendant, out of the passenger seat, wearing the same blue

and yellow shirt, had the same gun, and he dropped the gun and
he ran away.

And what did Officer Wilson say, the third officer
who had a vantage of the passenger and who saw the passenger
leave the passenger side door? That the passenger was the
defendant and he was wearing the blue and yellow shirt and the
yellow shoes.

This is powerful, three officers giving sworn
testimony about the identification. The only three officers
who are in a position to see who was the passenger all said

the same thing. This is enough.
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drop the gun, by the right front tire by the front passenger

side. The holster, also right where the defendant was

sitting, the floorboard of the passenger side, not the

driver's side, the passenger side.

How else do you know the defendant was knowingly

possessing a gun? He's previously been convicted of armed

robbery, which showed that he is familiar with guns. He knows

what they look like. He knows what they feel like, that this

was no accident, that he meant to have this gun, and that on

this date, March 4th, he used it to point it at a woman who

was driving behind him in a black Mustang.

And you also heard his jail call, ladies and

gentlemen, to that recipient of the jail call. What does he

say? And for this I'm going to ask you, if you have any

doubt, to listen to the jail call once, listen to it as many
times as you need to, to get an understanding of what the
defendant is saying. But I'd like to talk about it now.

First he's talking about the Mustang he sees. He
says: Bro, who the fuck was that in the black Mustang,
talking about the car behind him.

Then he says: I'm like -- I'm gonna drop this shit.
I'm gonna end this shit.

What "shit"

is he talking about? The Mustang that's

following him too close. And how is he going to end it? By

getting out and pointing a gun at the driver, which is what he
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But you've seen more. You've seen or heard the

dispatch calls from Ireland about an armed person, about two
black males in the white Kia that led Wilson to follow them.
You heard dispatches about the chase; dispatches about the
crash; dispatches about two individuals bailing out of the car
after the crash; dispatches from Officer Ireland, who's
following the passenger, saying that he was following the
person with the blue and yellow shirt; a dispatch from
Sergeant Garcia when he's on perimeter confirming that the gun
or the 55, as he called it, is secure by the white Kia, the
gun he had previously seen the defendant drop.

You also have in this case the defendant ran as fast
as he can and as far as he could, and then he hid in a random
car curling down trying to hide from law enforcement.

And what was he wearing when they found him minutes
later not far from the car? Wearing the shirt that Officer
Ireland saw him wearing, the shirt that Sergeant Garcia saw
him wearing, the shirt that Officer Wilson saw him wearing,
not the dark clothes that the driver was wearing, but the blue
and yellow shirt that you see him wearing in this photograph,
the yellow shoes that Officer Wilson and Officer Ireland saw
him wearing, the same clothing, not to be mistaken with the
black clothing of the driver.

And where was the gun located? Right by where the

defendant was hidden, right by where Sergeant Garcia saw him
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did.

And what happened after he got out and pointed the
gun at the driver? Officer Ireland told you the driver went
away, the woman went away, and he got back in the passenger
seat.

But so does the defendant. What does he say? As he
gets out he says he saw two females in the car.

I'm like, what the fuck, dog.

He was surprised when he saw the two women. But the

point isn't that he's surprised. The point is that he saw the

woman because he's the one who got out of the car, because
he's the passenger who pointed the gun.

You heard from Officer Ireland that the driver never
It's the

got out. He wouldn't have seen those women.

defendant. He did it. He talked about it later that night,

about after the crash in the church, how he's running through

the field being chased by Officer Wilson in the gray truck.
What does he say about this? He says that he

recognized the truck because he had seen it earlier in the

night around the area where he pointed the gun at the

Bra, you know we had pulled right next to

Mustang. He says:

the ass in the field. It was them in the truck. It had to be

them, bra. That truck right there, bra. That was them, that
truck, the same gray truck.
This is his words. Now, why is this important? The
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defendant is admitting that he was followed after the chase by

the gray truck. And you know that Wilson was in the gray

truck, because everyone else was in marked police cars. And

you know that Wilson was following the passenger because he

was closest to the passenger. So, if the defendant is being

followed by Wilson and Wilson is following the passenger, the

defendant is the passenger.

He goes on to say or talk about the coincidence, that

he's laughing about the recipient of the call. And the

coincidence is this: That earlier on that day, earlier on

March 4th, he and the recipient of the call were talking about

how they'd never got caught with the gun. That was the

coincidence. When they talk about the gun, they used the word

"hammer," because as Detective Cabrera testified, a common

word, a slang word for gun is "hammer." And as your common

sense can tell you, no one is afraid of getting caught by the
police with a hammer. It's not illegal for convicted felons
to have literal hammers. It's illegal for them to have guns.
So what do they actually say? The recipient of the

call says: Hey, you remember that same day we were talking

about how we've never got caught with a hammer.

The defendant laughs, says: Truly, bra. I'm always
saying that. It's like I talk that shit up on myself. It's
like I brought that on myself by talking about it. It's like
I jinxed myself.
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evidence that you saw and you heard: That the three officers

who saw the passenger all say it was the defendant, including
one who has dealt with him before; that all those three
officers say he was wearing the same thing, the blue and
yellow shirt that he was found wearing, not the dark clothing
that the driver was wearing, the blue and yellow shirt and the
yellow shorts.

Two of those officers saw him using or holding the
same gun at different times for different purposes. First,
Officer Ireland saw him brandish the gun and openly and
notoriously pointing it at a woman, because he did not know
that law enforcement was there, because he couldn't recognize
Officer Ireland. And then Sergeant Garcia saw him after the
chase where he wasn't openly pointing it, where he dropped it
and ran from it as soon as he could.

And also, as I mentioned, the jail calls, the jail
calls where he admits it was him who got out of the white Kia
and looked and saw it was the women, because he wanted to stop
the Mustang from following them, and it was he who admitted
that he brought this on himself because he jinxed himself
because he always talks about how he never got caught with a
gun, with a hammer.

And certainly, in this case, the defendant brought

this on himself. The evidence leads to only one conclusion in

this case. It demands only one verdict; that verdict is a
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How did he jinx himself? By talking about never

getting caught with a gun that day? Hours later he gets
caught with a gun. That's the jinx that he brought on
himself.

And then immediately after that in that jail call he
talks about how he doesn't want to get ought with a gun. He
says: I pride myself, then practice ain't getting me like
that.

That's why he dropped the gun and that's why he ran
and then hid.

as far away as he could, as fast as he could,

That is the evidence in this case. That is the whole
spectrum of evidence, and you are to consider only the

evidence, not what I say, not what defense says, not some
concocted alternative story completely separated from the
evidence.

THE COURT: Five minutes.
MR. SHACK: Not that there's some magic additional
evidence that they would have liked us to have, because the
evidence in this case is enough. More evidence in this case
is not required under the law, because the evidence in this
case establishes that any doubts the defense is going to try
to put in your head,

suggest, beat in or otherwise place in

your minds is just not reasonable. And that is what this case
is about, what is reasonable and what is unreasonable.

There is only one reasonable explanation per the
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guilty of guilty. Thank you.

THE COURT: Okay. Ready to respond?

MR. McDONALD: Yes, Your Honor. If I could have just

a couple of minutes with the monitor.
THE COURT: Oh,

right. I forgot.

If the jury will step into the jury room, please
don't discuss the case while you're in there.

(Jury retires at 10:52 a.m.)

THE COURT: While they're setting up the computer,
maybe you could use it to get organized as to the exhibits.

MR. STRATTON: I believe that's right, Your Honor.
I'1ll talk to defense counsel about that now.

THE COURT: Well,

first of all, do you have a

computer, by the way, for them to be able to play the jail

call?
MR. STRATTON:

Yes. The computer we've been using

all trial, and all the exhibits are loaded on there for them.
THE COURT: All the exhibits are on the computer?
MR. STRATTON: Except the three physical exhibits:
Gun, the ammo and the holster.

THE COURT: Well, that's an interesting way to do
it. How do you intend to get it into the record?

MR. STRATTON: We have printouts of all the
electronic versions.

THE COURT: You don't want to give them hard copies?
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MR. STRATTON: I was going to talk to defense counsel

and see. We can do it either way. We have hard copies here

or we can give them the computer. I think we'll probably do
both.

MR. SHACK: The only reason not to just give the hard
copies is the pictures are a little more clear on the
computer. But if Your Honor would like just the hard copies,
we can do that.

THE COURT: I don't really have a problem with you
doing it electronically, assuming they're sufficiently
conversant to be able to handle that.

But don't we file the exhibits and they get
electronically transmitted to the Eleventh Circuit? And I
have never seen the exhibits be submitted in electronic form.
I don't know why they couldn't be. But I'm just not a hundred
percent sure about it.

So we could just agree that what the jury will get is
the electronic version and what will go into the court file is
the hard copies.

MR. STRATTON: That's amenable to the Government.

MR. McDONALD: No objection, Your Honor, to that.

THE COURT: All right. Well, we'll work on it.

I'm going to get off the bench for five minutes while
you get set up.
MR. McDONALD:

Thank you, Your Honor.
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males with a gun. We know that he saw someone with a gun

there. There's no dispute that the white Kia then drove away

and there was a pursuit. No one is disputing that. ©No one is

disputing that Dave Elysee was one of the people that was in
that Kia.
The jail call that you heard the Government just talk

about, you listen to that tape. It's unclear what it's really

even talking about. You can listen to it back there. But it

certainly doesn't say anything about, you know, him having a

gun that day or dropping a gun or anything like that. If you

listen to it, you'll see. You've heard it.

What else does it show? It shows that he was there

in the white Kia when Ireland saw someone in the Kia. No one

is questioning that. Of course, he saw the gray truck

following him. He was in the car when it was following him.

That jail call doesn't say anything. It's unclear

why that's even important in this case when the Government is

claiming that three officers identified Mr. Elysee with the

gun in his hand. Really, it's only two. We'll listen to the

calls in a minute. 1It's really only Garcia and the first

officer, Ireland. Wilson never said that he saw him with a

gun. He just claimed he was the passenger running. So two

officers say that they had the gun.
There's also no dispute that there's a pursuit. The

Kia made a bunch of turns a bunch of different places they
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(Recessed at 10:54 a.m.)
(Resumed at 11:12 a.m.)
THE COURT: Okay.

Now, are we all squared away?

MR. McDONALD: Yes, Your Honor.

THE COURT: So the defense is ready to proceed with
its closing.
Where are we with the exhibits? Are we all squared
away with the exhibits?
MR. STRATTON: We're all squared away. They are
digital on the laptop except for the physical exhibits and the

trial stipulation which has the physical signatures on them.

THE COURT: All right. Well, we'll see how they
react to that.
Okay. Jury, please.

(Jury returns at 11:13 a.m.)

THE COURT: Okay. So you can have a seat.

The defense is now going to make its closing
argument.
MR. McDONALD:

Thank you, Your Honor.

Dave Elysee is not guilty of this charge. He didn't

point that gun. He didn't put that gun under the tire of that

car. He did not possess that gun.
There really is not a lot that is in dispute in this
case. There's no dispute that Officer Ireland saw someone

with a gun in that white Kia. He radioed in the two black
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went through in the photographs. There's also no dispute that

the Kia ended up crashing in that church parking lot and that
two people jumped out of the Kia and ran and the officers
None of that is in dispute.

pursued them on foot. The only

dispute in this case is who, which of those two people, had

that gun.
The Government tells you and the police told you that
Dave Elysee.

They don't just tell you it might have been

Dave Elysee, it could have been him, maybe it was him. They

tell you beyond a reasonable doubt it was Dave Elysee that had
that gun. They want you to find beyond a reasonable doubt
that it was him of those two people.

And what evidence have they presented in this case?
There is no DNA in the case. There is no dash cameras or body
cameras or anything that would have shown exactly who bailed
out of the car, There's

who was in the car, who was sitting.

none of that. There's no fingerprint evidence on the gun.
Mr. Elysee's fingerprints aren't on the gun that he had
allegedly dropped to the ground that same night that no one
else supposedly ever touched or moved or did anything with,
not a single fingerprint on the gun.

Also,

you saw yesterday, they didn't even submit a

holster that was in the passenger seat for prints. I think

that it had a perfect surface that could have picked up

prints. So no DNA, no prints, no body or dash cam, no other
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witnesses who came in and said they saw Mr. Elysee with a

gun. Their whole case comes down to the testimony of two
police officers, and it's going to be up to you to determine
whether those officers' testimony is credible.
You heard the tapes. You heard them testify and
their testimony was not credible. It is contradicted by the

objective evidence in the case as you heard and as we're about
because as Mr.

to listen to again, Ravindran told you at the

beginning of the case, oftentimes the truth is found in the
details.

And here we don't just have to listen to the
testimony. We actually have the realtime recordings of what
was actually going on that night at that location. So let's
listen to the recordings and let's listen to what the officers
said, and it doesn't match up.

We're going to start off at the very beginning of
this case, Officer Ireland.
(Audio recording played)
So that's Officer Ireland radioing in, no question,
sees people in the Kia, sees someone with a gun.

He testified on the stand that he saw that it was the
passenger. There's no mention there that it was the passenger
with the gun. He testified just now that he saw a navy blue

and yellow shirt. There's no mention of that. He doesn't

call in a description of the person with the gun. He
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(Audio recording stopped) .

So that's the entirety. I encourage you -- you're

going to have the CD back there. They're labelled part 1.

There's a lot of them. But you can flip through and you can

listen. There's 90 of them. We're only going to play a few

of them here. You can listen from start to finish. It seems

like a lot of the clips. But a lot of them are only ten

seconds.
I encourage you to just listen from start to finish

of the entire events of that night. You're not ever going to

hear Officer Ireland get on there and call in that

description. If he had, the Government would have brought it

in. But you listen to it yourselves. You can hear every

detail that came in.

So what happens next? Multiple units pursue the

Kia. They go through all those turns the Government showed

you, all the photos in the map, a lot of turning left, turning

right, et cetera. We don't need to listen to any of that.

There's no dispute.

So let's go to the next thing that happens now, the

next important thing in this case, and that's when the Kia

crashes and the bailout happens. And this is very critical,

because as you remember, Officer Garcia, one of Government's

two key witnesses, one of the people who say they saw the gun

in Mr. Elysee's hands, he's following behind the Kia. He says
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testified that he even recognized Mr. Elysee from a prior

arrest of him. He doesn't say someone came out with a gun, I
know who this person is. Nowhere in the recording does he
say.

Let's go through it. Here's the next part.
(Audio recording playing)

Still no description.

The truck starts following him.
(Audio recording stopped)

No dispute that that's what's happened. The truck
started following the Kia.

And let's listen to just one more clip and then we're
going to jump ahead to the only other important part of the
case, which is the crash site.

This is the final dispatch that you're going to hear
from Officer Ireland. He had several minutes there while on
his radio -- he's in his jacket on his radio -- to say I saw
the guy get out of the passenger side. Here's what the guy

with the gun is wearing. Let me tell you. I saw what he was

wearing so you know who had the gun. I recognize this person

from a prior arrest. I know exactly who he is. Here's his

name. Never says it. We'll listen to the final dispatch from
Ireland and you're not going to hear it.
(Audio recording playing)

The marked units start following him.
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he witnesses the bailout. Let's see exactly what his
testimony was.

And you're going to also notice, does he ever call in

gun or 552 No, he doesn't. Let's see what he said. I asked
him about that. You saw a gun? If you see a gun, you're
going to want to alert other people to the gun. It's
dangerous. You're going to want to go secure the gun. You're

going to want the other officers to know someone jumped out
with a gun. Here's where there's a potentially loaded weapon
on the street or out in an unsecured crime scene in a field,
in a parking lot. Let's look at what he testified.

"You never on the radio indicate you've seen an
individual drop a firearm on the found."

He tried to say that he radioed it in.

"I said it a couple seconds later."

And he doesn't just say that.

He says he knows why

he said it. "I said it a couple seconds later, because one
hand was on the steering wheel while my other hand was on the
firearm" to protect himself while he's driving.

"So a couple seconds after you saw the gun you
radioed 552"

"Yes, sir." That's what he told me, up there on the
witness stand.

And then I played him the clip. I didn't just play

him the first clip. I let it run for two or three minutes.
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And he never said 55. And you're going to have the whole

recordings. Listen to them all. At no point on any recording

ever does he say 55, I saw someone come out with a gun.

But let's gone to the bailout now.
(Audio recording played)

That's what he said. He sees the bailout happen.

All we hear is "two black males." We don't hear one of them

jumped out, I saw a gun, 55, 55, gun dropped to the ground,

guns by the car, gun, gun. You don't hear him ever say that

in that moment or at any other point while they're going out
and chasing these two people that run out of the car. If he

had seen a gun, he would have radioed it in. That's what he's

trained to do. But it goes much further than that.
You heard him tell the Government, oh, I yelled 55 to
Officer Rodriguez. Let's look at his testimony here.

He was asked: "Now, before you pursued the defendant

on foot, did any other officers arrive in a vehicle by the
white Kia?"

He says: "Officer Rodriguez was the person right
behind me. He had arrived and I yelled at him to basically

stay. I yelled out 55, which means gun. And basically, as
soon as he arrived, he stayed with the vehicle and secured the
vehicle as we pursued the offender on foot."

He was saying that's why he didn't secure the gun

basically. If a gun is dropped, he's gonna want to go stay
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that he radioed 55 just a couple seconds later. He never

radios 55. So if you do not believe that Officer Garcia came

in here and testified credibly, you have to find Mr. Elysee
not guilty.

This is one of the Government's key witnesses. Their
whole case is based around the fact it wasn't just one
officer.

It was multiple officers, none of whom say they

specifically saw Mr. Elysee with a gun. Officer Garcia's
testimony is absolutely critical to the Government's case. If
you believe that he came in here and did not tell you the
truth, did not testify credibly,

you have to find Mr. Elysee

not guilty. That is more than reasonable doubt.
But it doesn't end there. Look at where the gun was
recovered. Here's a photograph of where the gun was
recovered. It's up under the right passenger tire of the Kia.
That's where the gun was supposedly found.

And what was the testimony about the bail -- let's go
back again to what Officer Garcia said, the only one who
allegedly saw the gun be dropped. Remember Wilson -- and
we're going to hear in a minute -- Wilson never says he saw
the blue shorts and a blue and yellow shirt with a gun. All
he says, that he saw a blue and yellow running through the

field. Only Garcia says it. And let's see what he says.
Let's look at his testimony.

You testified the Kia was still rolling at the time
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with it. They don't know where anyone is. People are

running. Someone can pick that gun up. It could be a danger

to law enforcement or anyone else. This is his explanation
basically for why he didn't secure that gun, because he
yelled -- he didn't yell on the radio. He yelled 55 to
Rodriguez and he knew that Rodriguez was with the gun. So he
was okay to just run after the suspects.

But then what happened? Officer Rodriguez was the
next witness and I asked him about it. And what does he say?

No other officers were present in the church parking
lot near the Kia when you arrived?

No.

No one communicated with you verbally?

I don't recall. I don't recall anyone doing that.

So at the time you didn't even know a gun had been
dropped near the Kia, did you?

No. At the time I wasn't aware a firearm was dropped
at the time.

So Officer Garcia got up here and said that he yells
55 to Rodriguez. Rodriguez goes with the gun. Garcia goes
off and runs after the people.

Officer Rodriguez's testimony directly contradicts
that. He came in here and told you something directly
contradicted by another officer, after he told you something

that is directly contradicted by the radio recordings, i.e.,
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you observed the bailout.

Yes.

When the individual bailed out, your testimony is
that he had a gun in both hands. Okay.
Yes.

So the door opens. The door of the Kia is open.

Yes.

An individual comes out of the door with a gun in
both hands, opens the door and comes out with both hands.

Yes.

And you see this individual drop a gun to the ground.
That was his testimony. That is how he testified
about the bailout.

So let's just think about,

it's up to you to

determine whether that is what happened. I mean, is it

physically possible? Sure. So you have a rolling vehicle,

individual opening a door, coming out with a gun in both

hands, dropping the gun to the ground. You would think it
would be found kind of behind where the Kia was still rolling.
It was found up inside the right front tire of the Kia.

So you get someone coming out, opening the door with

both hands. They have the gun. Maybe they could toss the gun

over the open car door here. It lands on the ground and the
Kia is still rolling and the tire just kind of stops right

there in front of the gun. That's the only way that the gun
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could have been found here where it was recovered if what
Officer Garcia was telling you he saw actually happened.
That's just not credible either. Doesn't make any
physical sense. It's objective evidence that contradicts what
Officer Garcia testified.
Now, Officers start

again, what's not in dispute:

pursuing on foot. They're running after the two males that
they saw. And here's the first time you're ever going to hear
a mention of navy blue and yellow shirt. And it's Wilson who
runs. Remember, he never said navy blue and yellow shirt. I
saw him with a gun. He just saw a navy blue and yellow shirt
running through the field. And there's no dispute Dave Elysee
was running through the field, and there's no dispute he was
wearing a navy blue and yellow shirt. That's what he was
wearing when they found him and arrested him. They knew
exactly what the guy that they ended up catching was wearing.
And there's no dispute that he was running through the field.
But let's listen.

(Audio recording played)

The first time you've ever heard navy blue and yellow
shirt.

You didn't hear it from Ireland. You heard it for the

first time, and there's nothing connecting navy blue and

yellow shirt with gun or 55.

Now, they've run on foot. People run into a

neighborhood. It's a residential area. You saw a lot of
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he the driver, the passenger. Did they know who it was? Had

anyone seen him drop a gun, the one that they arrested?

There's nothing about we got one. There's one's gonna be the

driver. They didn't know driver, passenger had a gun, not the
one that dropped the gun. They didn't know that. And what
did they do? Units can break down the perimeter. They got

one. The other one got away. We got one. Go ahead and break

down the perimeter. We got one.

Listen what they're doing now later.
(Audio recording played)
Walk back to Farm Share. It's unclear what he's
talking about. Maybe it's that farmer's market where the

turns happened that the Government was showing you. But what

they're doing is trying to retrace the steps, walk the route
to try to see if they can find the gun somewhere. It was

dropped somewhere. At no point do you see Garcia say, no, you

don't need to do that. I saw the gun. We know exactly where

it is. They're walking back still just searching around, all

this time later, still searching for this gun that was
allegedly seen.

Now, you have this interesting fact.

(Audio recording played)

So you have an officer -- a police vehicle was
damaged in this pursuit. You remember the testimony about

that. Here they are having to call in a supervisor to come
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houses, fences, backyards. They're searching the
neighborhood.

(Audio recording playing)

Rodriguez is not saying -- (inaudible).

(Audio recording stopped)

At no time, even after he bailed, Officer Garcia is
not saying, hey, I saw the gun, it's right by a car. I saw a

guy drop it. The gun is there. You never hear him say it.

They're searching the neighborhood. They don't know where the

gun is. It's never been radioed in, no 55.
And then here you get they're still trying to see if
If he knew where it was,

the gun has been secured. why aren't

we saying where it was? But listen.

(Audio recording played)

They're searching inside the car for the gun still
after they've been running around searching,

chasing. They

set up a perimeter. They're searching the neighborhood.

They're still searching the vehicle for this gun that has

allegedly been seen by an officer dropped to the ground.
(Audio recording played)

We got one of the two

We got one. We got one.

people that they were chasing. That's what you heard happen
right there.
(Audio recording played)

They didn't even know who the one they had was, was

368

in, take a report, you've got a damaged police car.

So now not only -- you know, we told you at the
beginning of this case what it's about. They have two people

running. You know, catch one. They find a gun. That's gonna
be the person they arrested.

Not only had there been a chase. Now you have a
damaged police car. They're going to have to go through the

trouble of filling out a report, an investigation. They're

not talking out of there without someone arrested. They're
not going to just let someone go. Someone is going to be
arrested for that gun.

Finally they find the gun a long time later.

(Audio recording played)

So the gun was apparently right where the vehicle
bottomed out. I don't know why it took them so long to find
it when someone saw the vehicle that the gun dropped. But it
took them all this time to finally locate the gun, after
they've been chasing on foot, plenty of time for Garcia to

say, hey, I know where the gun is.

THE COURT: Five minutes.

MR. McDONALD: Thank you, Your Honor.

And now let's go to the other part of this. They've
got one subject in custody.
(Audio recording played)

Can you see if he has any convictions. They're
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asking about that. It's illegal for someone with a conviction

to possess a firearm, as the Government told you.

Let's see what else they say. Let's see what they

say next.
(Audio recording played)
Now listen to this last recording I'm going to play

for you. It's right before they book him, put him in the back

of a police car and he's taken to the station.
What are they asking here?
(Audio recording played)
Was the conviction with a firearm or a different

weapon? Why is that important? They've seen a guy with a

gun. They know he's guilty. Two officers saw him. They know

that it was him with the gun. Why is it important that his

prior conviction was -- why are they wondering if it was with

a firearm? Because they know that it's going to be much more

believable that that person had a gun if they had a prior
conviction with a firearm.

And that, I guess, is really the last exhibit the

Government showed you, which is does Mr. Elysee have a prior

conviction, you know, a few years ago, for a robbery, armed

robbery, firearm? Yes, he does. Does that have anything to

do with whether he had the gun on that night? Absolutely not.
What's happening here, the officers are doing exactly

what that exhibit with the prior conviction is trying to do,
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THE COURT: Sure.

MR. STRATTON: Ladies and gentlemen, as defense

counsel admitted, there's not much in dispute here. The
question you have to answer is did Dave Elysee point a gun and
have a gun in his hand on March 4, 2018, and the evidence you
are to consider here conclusively beyond all reasonable doubt
shows that.

We have three officers. First you have Officer
Ireland. Defense counsel made no mention about Officer
Ireland's credibility or what he saw, because Officer Ireland

knew the defendant. He arrested him before. He had a clear

view of what he saw, and he saw the defendant in a blue and
yellow shirt and yellow shoes point a gun at the moving
And ladies and

Mustang behind him. That's one officer.

gentlemen, I submit to you, if you believe Officer Ireland,

you can find him guilty beyond all reasonable doubt, the
defendant I mean.
But there's way more than that. You have Officer

Wilson, gets into a chase, the car bottoms out, and Officer
Wilson tells you I cut off the defendant who got out of the
passenger seat wearing a blue and yellow shirt and chased
after him.

We agree that Officer Wilson didn't see the defendant
with a gun.

In fact, if defense theory is true that the cops

needed to make this case and it was so important to make this
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which is to make people think, oh, he had it once a long time

ago or a few years ago, so he had a gun now.

That's not how this system works. The Government has

to prove Mr. Elysee guilty beyond a reasonable doubt in this

case, not convict him based on what he might have done a few

years ago. And I submit to you, you've heard the evidence in

the case, not just testimony. We had the benefit of the

realtime recordings of what actually happened here, and it

does not match the testimony of the officers.
Their whole case is based on the testimony of those

officers. It is flatly contradicted by the recordings, by

where the gun was found, but most importantly, the

recordings. As Mr. Ravindran said, the truth is in the

details. You have the details. Take it back. Listen to it

as many times as you want.

There's only one verdict, having seen this evidence

in this case, and that is, that Mr. Elysee is not guilty. Two

people ran, caught one, found a gun, caught one. That's who

we're charging. That's who is going to be charged with this

gun. That's what this case is about. The Government has not

even come close to meeting its burden. There's only one

verdict in this case and it is not guilty. Thank you.

THE COURT: Okay. Thank you.

Ready to rebut?
MR. STRATTON:

Yes. One moment, Your Honor.
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conviction, it would have been very easy for Wilson to be the

third officer and say, oh, he had a gun too.

But they didn't tell you that. That's not true. He

told you what he saw: The defendant exiting the passenger

side in a blue and yellow shirt running from the car, running

from the gun he just dropped.
And then you have Officer Garcia right behind the Kia

Optima, pulled over to the right, on the passenger side, and

he sees again the defendant in a blue and yellow shirt drop

the gun right where it's found. And he radios not a couple

seconds after, but he certainly radios after, and he told you

he yelled to the officer behind him, Rodriguez, 55, as he

pursued.

And then, when he's setting up and the perimeter is

being set up, because of the canine unit, he radio dispatches

back, 55 secured, because he know he saw a gun dropped by the

scene where he saw the defendant drop it.

I want to talk about those dispatches. Let's be

clear about what happened here, ladies and gentlemen. Those

dispatches are not a play-by-play memorialize every single

thing that's happening. I mean, think about it. We have a

guy point a gun at a moving car. Officer Ireland is not going

to dispatch every single thing. He's worried about someone

getting shot at. He is worried about making sure we stop this

vehicle. So what does he tell you? He tells every officer on
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the dispatch, we have a guy with a gun in a Kia Optima
traveling went on Southwest 4th Street.
The dispatches are not going to tell you, I saw a

gun -- from Garcia, I saw a gun immediately. He just got in a
high-speed chase lasting for miles going 70 miles an hour
through city streets, and the expectation that he would
dispatch every single thing like it's a memorialized thing,
no. He's trying to secure the scene, secure the area, and
make sure we set up a perimeter and we pursue the defendant
who's fleeing the scene.

It's important, ladies and gentlemen, those
dispatches absolutely without a doubt corroborate everything
each of those officers told you from the witness stand,
everything.

Yes, they don't tell you a step-by-step play-by-play
because there's a lot going on. There's a lot more important
things to worry about than a trial later down the road, oh,
this will be great evidence. That's not what dispatches are
for. It's for emergency communications to make sure we secure
the area.

There was some talk on defense's closing about the
physical impossibility of the gun being where it was. I
thought we were in agreement on that. We don't think that gun
fell out of the sky. I thought the only disagreement was that

the defendant was the driver. So even with that theory,
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Ireland sees the defendant point a gun at a moving vehicle.

They didn't ask for this. But as police officers,

they did what they were supposed to do and they secured the
firearm and they pursued the person who had just broke the law

by pointing the gun at that car, and that person, ladies and

gentlemen, was the defendant, Dave Elysee.

The Court is going to instruct you on how to evaluate

the credibility of particular witnesses. These are the

questions to ask yourself. And ask yourself, for every

officer that came on the stand: Did they impress you as one

who was telling the truth? Did they have a particular reason

not to tell the truth? Did they have a good memory? Did they

have an opportunity to accurately see the things he or she
testified about?

Officer Ireland was right there. Officer Garcia was

right there. Officer Wilson was right there. And all their

stories tell you it was the defendant who had the gun that
day.

Finally, ladies and gentlemen, I'm going to refer

back. That evidence is overwhelming. It's proven beyond all

reasonable doubt. But there's more. There's the defendant's

own statements in that recorded call. And again, ladies and

gentlemen, the issue is was the defendant the driver or the
passenger. We know he was the passenger because all the

officers told you that. But we also know it because the
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someone was in the passenger -- somehow the gun ended up

there. It didn't fall out of thin air. TIt's not physically

impossible because that's what happened. The only

disagreement is, was the defendant, Dave Elysee, the passenger

or the driver.

THE COURT: Five minutes.

MR. STRATTON: Thank you, Your Honor.

There was one dispatch defense counsel harped on that

I believe is tremendously important, and that's the dispatch

we got the driver. Again, let's think about the scene, ladies

and gentlemen. High-speed chase. Two subjects fleeing.

You're running through people's neighborhood two o'clock in
the morning or 1:30 in the morning.
he said,

Garcia told you from the stand, yes, I

dispatched over the radio we got the driver, because another

officer told me, when I'm away from the scene, that we got the

driver.
But he also told you, as soon as he saw the victim --

or the defendant that was in custody, he immediately knew, oh,

that's the passenger because it's the same blue and yellow
shirt, I saw him get out of the passenger side door.

Frankly, ladies and gentlemen, none of the police

officers here wanted any involvement in this. They were there
trying to curb copper wire theft in the area undercover on a
bike.

They hear the car come roaring down, and Officer
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defendant said that as well.

After he says, it's like I talked that shit up on

myself, it's like I jinxed myself getting caught up with the

hammer, I always pride myself. Them crackers ain't gonna get

me like that.

And then finally, ladies and gentlemen -- and I'm

going to substitute a word, but follow this: Just if, only if

a man was on feet, that car light, that shit be trappin' a

manly. A man gotta get out first and then jump out and run.

It be trappin' a man. Then the man crash. I thought it was

over with then, air bags then popped out, hit the pole. I

ain't never hit no pole.

It wasn't the defendant driving that car. He's never
hit a pole -- he tells you himself -- or seen or actually when
bitch -- when somebody else hit the pole, that shit came out
the ground.

"when I

If it was him driving, he would have said,

hit the pole," or "when I crashed." Because let's be clear,

when he says "the man crash" or "when bitch," he's not talking

about himself. He would have just said "I." And let's also

be clear, he's not afraid of saying the word "I." Even in

this paragraph, he says it all over the place.

THE COURT: That's time.

MR. STRATTON: For that, ladies and gentlemen, for

all the evidence in this case, the only verdict that the
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evidence compels and justice compels is to find the defendant

guilty beyond all reasonable doubt. Thank you.
THE COURT: Thank you.
Okay. So I'm going to read you the instructions now.

Some of you may have been taking notes. I suggest that you
not take notes on the instructions because I think you'll get
more out of it if you just listen. We're going to send a set
of the instructions back to the jury room. If you want more
sets of the instructions, you just need to send us a note and
we'll send more sets of the instructions in.

Members of the Jjury:

It is my duty to instruct you on the rules of law
that you must use in deciding this case. After I've completed
these instructions you will go to the jury room and begin your
discussions, what we call your deliberations.

You must decide whether the Government has proved the
specific facts necessary to find the defendant guilty beyond a
reasonable doubt.

Your decision must be based only on the evidence
presented during the trial. You must not be influenced in any
way by either sympathy for or prejudice against the defendant
or the Government.

You must follow the law as I explain it -- even if
you do not agree with the law -- and you must follow all of my

instructions as a whole. You must not single out or disregard
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anything the lawyers say is not evidence and is not binding on
you.

You should not assume from anything I've said that T
have any opinion about any factual issue in this case. Except
for my instructions to you on the law, you should disregard
anything I may have said during the trial in arriving at your
own decision about the facts. Your own recollection and
interpretation of the evidence is what matters.

In considering the evidence you may use reasoning and
common sense to make deductions and reach conclusions. You
should not be concerned about whether the evidence is direct
or circumstantial.

Direct evidence is the testimony of a person who
asserts that he or she has actual knowledge of a fact, such as
an eyewitness.

Circumstantial evidence is proof of a chain of facts
and circumstances that tend to prove or disprove a fact.

There is no legal difference in the weight you may give to
either direct or circumstantial evidence.

When I say you must consider all of the evidence, I
do not mean that you must accept all of the evidence as true
or accurate. You should decide whether you believe what each
witness had to say and how important that testimony was. In
making that decision you may believe or disbelieve any
The number of witnesses

witness, in whole or in part.

208a

19

20

21

22

23

24

25

19

20

21

22

23

24

25

378

any of the Court's instructions on the law.

The indictment or formal charge against a defendant
is not evidence of guilt. The law presumes every defendant is
innocent. The defendant does not have to prove his innocence
or produce any evidence at all. A defendant does not have to

testify, and if the defendant chose not to testify, you cannot

consider that in any way while making your decision. The
Government must prove guilt beyond a reasonable doubt. If it
fails to do so, you must find the defendant not guilty.
The Government's burden of proof is heavy, but it
does not have to prove the defendant's guilt beyond all
possible doubt. The Government's proof only has to exclude
any reasonable doubt concerning the defendant's guilt.

A reasonable doubt is a real doubt based on your
reason and common sense after you have carefully and
impartially considered all the evidence in the case.

Proof beyond a reasonable doubt is proof so
convincing that you would be willing to rely and act on it
without hesitation in the most important of your own affairs.
If you are convinced that the defendant has been proved guilty
beyond a reasonable doubt, say so. If you are not convinced,
say so.

As I said before, you must consider only the evidence
that I have admitted in the case. Evidence includes the

testimony of witnesses and the exhibits admitted. But
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testifying concerning a particular point does not necessarily
matter.

To decide whether you believe any witness I suggest
that you ask yourself a few questions: Did the witness
impress you as one who was telling the truth? Did the witness
have any particular reason not to tell the truth? Did the
witness have a personal interest in the outcome of the case?
Did the witness seem to have a good memory? Did the witness
have the opportunity and ability to accurately observe the
things he or she testified about? Did the witness appear to
understand the questions clearly and answer them directly?
Did the witness' testimony differ from other testimony or
other evidence?

You should also ask yourself whether there was
evidence that a witness testified falsely about an important
fact, and ask whether there was evidence that at some other
time a witness said or did something, or didn't say or do
something, that was different from the testimony the witness
gave during this trial.

But keep in mind that a simple mistake does not mean
a witness was not telling the truth as he or she remembers
it. People naturally tend to forget some things or remember
them inaccurately. So, if a witness misstated something, you
must decide whether it was because of an innocent lapse in

memory or an intentional deception, and the significance of
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your decision may depend on whether the misstatement is about
an important fact or about an unimportant detail.
The next instruction really doesn't apply. It's the

expert witness instruction. I didn't realize there was an

expert. But we didn't have an expert.
MR. STRATTON: We had the fingerprint analysis.
THE COURT: Oh, you're right. I'm so sorry.
So I'm going to give you the expert witness
instruction.

When scientific, technical or other specialized

knowledge might be helpful, a person who has special training
or experience in that field is allowed to state an opinion
about the matter. But that does not mean you must accept the

witness' opinion. As with any other witness' testimony, you
must decide for yourself whether to rely on that opinion.

I caution you that the defendant is on trial only for
the specific crime charged in the indictment. You are here to
determine from the evidence in this case whether the defendant
is guilty or not guilty of that specific crime.

You must never consider punishment in any way to
decide whether the defendant is guilty or not guilty. If you
find the defendant guilty, the punishment is for the judge
alone to decide later.

If the Government offers evidence that a defendant

made a statement or admission to someone after being arrested

383

of the defendant.

After examining all the evidence, if you have a
reasonable doubt that the defendant was the person who
committed the crime, you must find the defendant not guilty.

The indictment charges one crime against the
defendant. You will be given a copy of the indictment to
refer to during your deliberations.

The indictment charges that the defendant, having
been previously convicted of a crime punishable by
imprisonment for a term exceeding one year, did knowingly
possess a firearm and ammunition in and affecting interstate
commerce, in violation of Title 18, United States Code,
Section 922(g) (1) .

It is a federal crime for anyone who has been
convicted of a felony offense to possess a firearm or
ammunition in or affecting interstate or foreign commerce.

The defendant can be found guilty of this crime only
if the following facts are proved beyond a reasonable doubt:
One, the defendant knowingly possessed a firearm or ammunition
in or affecting interstate or foreign commerce; and two,
before possessing the firearm or ammunition, the defendant had
been convicted of a felony, a crime punishable by imprisonment
for more than one year.

A firearm is any weapon designed to or readily

convertible to expel a projectile by the action of an
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or detained, you must consider that evidence with caution and
great care.
whether the

You must decide for yourself, one,

defendant made the statement and, two, if so, how much weight

to give to it. To make these decisions, you must consider all
the evidence about the statement, including the circumstances
under which it was made.

The Government must prove beyond a reasonable doubt
that the defendant was the person who committed the crime.

If a witness identifies a defendant as the person who
committed the crime, you must decide whether the witness is
telling the truth. But even if you believe the witness is
telling the truth. You must still decide how accurate the
identification is. I suggest that you ask yourself questions:

1. Did the witness have an adequate opportunity to
observe the person at the time the criminal was committed?

2. How much time did the witness have to observe the
person?

3. How close was the witness?

4. Did anything affect the witness' ability to see?

5. Did the witness know or see the person at an
earlier time?

You may also consider the circumstances of the
identification of the defendant, such as in this case the

length of time between the prior arrest and the identification
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explosive. The term includes the frame or receiver of any
such weapon or any firearm muffler or silencer.
The term "interstate or foreign commerce" includes
the movement of a firearm from one state to another or between
the United States and any foreign country. It is not
necessary for the Government to prove that the defendant knew
the firearm had moved from one state to another, only that the

firearm did, in fact, move from one state to another.

The law recognizes several kinds of possession. A
person may have actual possession, constructive possession,
sole possession or joint possession.

Actual possession of a thing occurs if a person
knowingly has direct physical control of it.

Constructive possession of a thing occurs if a person
does not have actual possession of it but has both the power
and the intention to take control over it later.

Sole possession of a thing occurs if a person is the
only one to possess it.

Joint possession of a thing occurs if two or more
people share possession of it.

The term "possession" includes actual, constructive,
sole and joint possession.

Mere presence does not alone establish possession.
Indeed, mere proximity to the contraband, mere presence in the

vehicle where it is located, or mere association with the
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person who controls the property or contraband is not, without

more, sufficient to establish possession.

During the trial you heard evidence of acts allegedly
done by the defendant on other occasions that may be similar
to acts with which the defendant is currently charged. You
must not consider any of this evidence to decide whether the
defendant engaged in the activity alleged in the indictment.
This evidence is admitted and may be considered by you for the
limited purpose of assisting you in determining whether the
defendant had the state of mind or intent necessary to commit
the crime charged in the indictment.

You will see that the indictment charges that a crime
was committed "on or about" a certain date. The Government
does not have to prove that the offense occurred on an exact
date. The Government only has to prove beyond a reasonable
doubt that the crime was committed on a date reasonably close
to the date alleged.

The word "knowingly" means that an act was done
voluntarily and intentionally and not because of mistake or by
accident.

Intentional flight or concealment by a person during
or after he

or immediately after a crime has been committed,

is accused of a crime, is not, of course, sufficient in itself

to establish the guilt of that person. But intentional flight

or concealment under those circumstances is a fact which, if
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not allow yourself to be unduly influenced by the notes of the
other jurors. I emphasize that notes are not entitled to any
greater weight than your memories or impressions about the
testimony.

must be

Your verdict, whether guilty or not guilty,

unanimous. In other words, you must all agree. Your

deliberations are secret. You will never have to explain your
verdict to anyone.

Each of you must decide the case for yourself, but
only after fully considering the evidence with the other
jurors.

So you must discuss the case with one another and try

to reach agreement. While you are discussing the case, do not
hesitate to reexamine your own opinion and change your mind if
you become convinced that you were wrong. But do not give up
your honest beliefs just because others think differently or
because you simply want to get the case over with.

Remember that,

in a very real way, you are judges,

judges of the facts. Your only interest is to seek the truth
from the evidence in the case.

When you get to the jury room, choose one of your
members to act as your foreperson. The foreperson will direct
your deliberations and will speak for you in court.

A verdict form has been prepared for your
So here's the verdict form.

convenience. It's not very

long. I know you can't see it from there, but basically this
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proved, may be considered by the jury in light of all of the
other evidence in the case in determining the guilt or
innocence of that person.

Whether or not the defendant's conduct constituted
flight or concealment is exclusively for you, as the jury, to
determine. And if you do so determine whether or not that
flight or concealment showed a consciousness of guilt on his
part and the significance to be attached to that evidence are
also matters exclusively for you as a jury to determine.

I remind you that in your consideration of any
evidence of flight or concealment, if you should find that
there was flight or concealment, you should also consider that
there may be reasons for this which are fully consistent with
innocence. These may include fear of being apprehended,
unwillingness to confront the police, or reluctance to
confront the witness.

And may I also suggest to you that a feeling of guilt
does not necessarily reflect actual guilt of a crime which you
may be considering.

You have been permitted to take notes during the
trial. Most of you -- perhaps all of you -- have taken
advantage of that opportunity.

You must use your notes only as a memory aid during
deliberations.

You must not give your notes priority over

your independent recollection of the evidence, and you must
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is what it says.

It says the name of the court up here, the United
States District Court for the Southern District of Florida.
18-20272-Criminal,

Then there's a case number, and the name of

the case, the United States versus Dave Elysee, defendant.

Then it says: Verdict. We, the jury, unanimously, find the

defendant, Dave Elysee, as to the indictment -- because
there's only one charge in the indictment -- "guilty" with a
space next to it, "not guilty" with a space next to it.

And then it says say so we all -- because it has to
be unanimous -- and a place for the foreperson to sign and
date the verdict form.

Take the verdict form with you to the jury room.
When you've all agreed on the verdict, your foreperson must

£fill in the form, sign it, date it and carry it. Then you
will return to the courtroom.

If you wish to communicate with me at any time,
please write down your message or question and give it to the
marshal. The marshal will then bring it to me and I will
respond as promptly as possible, either in writing or by
talking to you in the courtroom. But I caution you not to
tell me how many jurors have voted one way or the other at
that time.

That ends the formal instructions.

Okay. Any need

to come sidebar?
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MR. STRATTON: Not from the Government, Your Honor.

MR. McDONALD: Not from the defense, Your Honor.

THE COURT: Okay. Fine.
Ms. Monagas --
JUROR: Yes.
THE COURT: -- do you have anything in the jury room
like a purse or anything like that?

JUROR: No. I have it here.

THE COURT: Okay. Fine.

So you're about to leave for your deliberations and I
need to explain a few more things to you. So what you're
going to get in the jury room is a set of the instructions,

the verdict form and the indictment that's got the charge in

it.

And then what we're going to give you is all of the
exhibits except the firearm and the ammunition -- I'll explain
that in a minute -- and a computer. So all of the exhibits,

other than the firearm and the ammunition, are in digital

form. So they're on the computer.
Now, you know, maybe that's going to pose a problem
for you. To tell you the truth, this is the first time I've

had this where all of the exhibits are in digital format. If

it gives you a problem, if there's something you want to all

share and look at at the same time, we have hard copies. So

send us a note and we'll send hard copies in. Okay? Also --
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have to stop until all 12 of you are back in the jury room and
ready to begin discussing the case again.
I think I've covered everything. I'm not a hundred

percent sure. I think I have. So you can retire to your
deliberations and we'll get the exhibits back to you and these
other items.

MR. STRATTON: Your Honor --

THE COURT: Oh, Ms. Monagas, if you'll stay behind
just for one minute because you are our alternate.
JUROR: I was the alternate?

THE COURT: Yes. But hold on.
(Jury retires at 12:13 p.m.)
THE COURT: Okay. So, Ms.

Monagas, you were our

alternate. I'm not going to completely discharge you in case
something should happen, like if the deliberations do not
conclude today and someone were to have some kind of problem
over the weekend or something, we might have to call you back.

So I'm going to ask you to continue to observe my
instructions to not discuss the case with anyone else and to
do everything you can to avoid anyone associated with the case
and not to do any research into the case and visit the scene
or anything like that.

Kathryn needs a phone number where she can reach you.

JUROR: Okay.

THE COURT: What we will do is we will call you one
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I don't know -- sometimes, you know, the computer gets in
there and it malfunctions.

Now, what we're going to do with the gun and the
ammunition is our court security officer is going to bring the
firearm and the ammunition into the jury room.

Those are the only two physical exhibits, right?

MR. STRATTON: There's also the holster, Your Honor.

THE COURT: Oh, and the holster. Okay.

He's going to bring those into the jury room, and
while he's in there -- of course, the firearm has been
disabled -- you can pass the firearm, the ammunition and the
holster around and take a look at it, whatever it is you want
to do with it. He's going to stay in there while you do that,
and then he's going to take them out.

So please don't discuss the case while he's in there,
because your deliberations are supposed to be confidential.
Once he leaves with those items, 1f you want to see them again
for some reason, just send us a note and we'll send them back
in there. Okay?

Now, we ordered lunch for you. I don't know whether
it's here yet or not. It's not here.

I also want to tell you that you can take breaks
during your deliberations. However, if you take breaks, I'm
going to ask that you not go beyond the door at the end of
this hallway. Also,

if you do take breaks, your deliberations
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way or the other so that you know you're off the hook if we
don't need you back. And if we do need you back, we'll call
you.

On the assumption I'll never see you again, I want to

thank you on behalf of Mr. Elysee and the lawyers, and I want

to thank you, for your having participated in the case.

If you are employed and you need anything for your

employer, Kathryn can help you out.
JUROR: Okay.
THE COURT: Okay. And also -- let me just leave it

there for the moment. Thank you very much.

JUROR: Okay.
(Alternate juror excused)
THE COURT: So we've got the computer. Where is the
computer?

MR. STRATTON:

Right here, Your Honor.

THE COURT: And you've looked at it, defense, and
you're satisfied that it has all of the exhibits on it and
it's otherwise a clean computer?

MR. RAVINDRAN: That's right, Judge.

There are two pieces of paper that I think are going
back as well.

MR. STRATTON: The stipulation.

THE COURT: Oh, the stipulations. Okay. Fine.

So will you give the CSO the computer?
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MR. STRATTON: Absolutely.

THE COURT: Okay. So I'm a little concerned, you

know, that they're going to ask for hard copies. So can I

have an agreement between both sides that if they ask for hard

copies, we can just go ahead and send them back there?

MR. McDONALD: Yes, Your Honor.

MR. SHACK: Yes, Judge.

THE COURT: And where are the hard copies?

MR. SHACK: We have them right here. Would you like
them?

THE COURT: Yes. Why don't you give them to my law

clerk so that we have them in case we have to send them back.

Okay. I see the CSO with the computer, with the gun,

with the ammunition and the holster. Where are the

stipulations? There. So he needs those also.

What's wrong?
MR. SHACK: It says "standby counsel"” based on the

prior case. But they're not standby counsel. They're actual

counsel. So we were going to whiteout "standby."
MR. STRATTON: On the stipulation.

THE COURT: Okay. Why don't you go ahead and take

the computer in, one step at a time.

THE COURT SECURITY OFFICER: Not the gun or the

holster, right?
THE COURT: No. Because you're going to have to come
395
THE COURT: The Public Defender's Office works hard
at them.
MR. STRATTON: Yes, they do.
MR. McDONALD: Thank you, Your Honor.
THE COURT: Thank you.

(Recessed at 12:19 p.m.)
(Resumed at 2:32 p.m.)

THE COURT: Okay. So the case before the Court is

the United States versus Dave Elysee, 18-20272. We have

counsel and we have the defendant. And we have a question
from the jury, which is -- I'm reading the note -- Does being
inside of a car with someone that has a gun constitute joint
possession of that weapon?

So it seems to me that what we want to tell them is
to please direct your attention to the possession instruction
as well as all of the instructions as a whole.

MR. McDONALD: And specifically the mere presence
instruction the Court put in there.

THE COURT: Well,

it's all on one page. I'm just

going to direct them to the page of the instructions, except

I'm not sure I have a set of the instructions. I don't know

where they went.

MR. McDONALD: Page 13, Your Honor.

THE COURT: Do you agree, Government?

MR. STRATTON: Yes, Your Honor. I'm sorry. Do we
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right back out again. So just take the computer in.

THE COURT SECURITY OFFICER: Yes, Your Honor.

THE COURT: So I just want to make sure. Is the

transcript of the conversation on the computer?

MR. STRATTON: It is not, Your Honor. It was just a

demonstrative.

THE COURT: Okay. Fine. Sometimes we send the

transcripts in with the understanding that they're

demonstratives. But okay. That's fine. Makes it easier.

Does anybody have any objection to our giving them
extra copies of the instructions?

MR. STRATTON: No, Your Honor.
MR. McDONALD: No, Your Honor.

THE COURT: Okay. Fine.

So is that everything now that's gone back to the

jury room? That's everything other than the gun, the

ammunition and the holster?

MR. STRATTON: And the hard copies, because we're

going to go over them now.
THE COURT: So now you can take the gun, the
ammunition and the holster in.
I'm going to get off the bench. Thank you all very

much. It was very well tried. These gun cases are always

very interesting.
MR. STRATTON:

Thank you, Your Honor.
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agree with the page number?

THE COURT: Yes. I'm just going to give them the
page number.

Okay. So all I wrote was: Please direct your
attention to page 13 of the instructions and follow that
instruction as well as all other instructions I have given
you.

Is that acceptable to everybody?

MR. STRATTON: Yes, Your Honor.
MR. McDONALD: Yes, Your Honor.
THE COURT: Okay. Here you go. I guess you need to

make a copy.
THE COURTROOM DEPUTY: Yes.

THE COURT: All right. Thank you very much.

MR. McDONALD: Thank you, Your Honor.
(Recessed at 2:35 p.m.)

(Resumed at 3:27 p.m.)

THE COURT: Okay. Let the record reflect the
presence of counsel and the defendant.

We've got a note saying the jury has reached a

verdict. So we're going to bring the jury out now.

Could we have the jury, please.

(Jury returns at 3:28 p.m.)

THE COURT: Okay. You all can have a seat. Thank
you
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And would the foreperson please stand and state his
or her name loudly for the court reporter.

THE FOREPERSON: Yes, Your Honor. Cheryl Azar.

THE COURT: And Ms. Azar, has the jury reached a

unanimous verdict on the charge?

THE FOREPERSON: Yes, Your Honor.

THE COURT: And would you hand the verdict form to

the courtroom deputy, please. Thank you.

And would the courtroom deputy please publish the
verdict.

THE COURTROOM DEPUTY: United States of America

versus Dave Elysee, 18-Cr-20272-Criminal-Ungaro.

We, the jury, unanimously find the defendant, Dave

Elysee, as to the indictment: Guilty.

So say we all, signed by foreperson, Cheryl Azar.

THE COURT: Is there a request that the jury be
polled?
MR. McDONALD:

Yes, Your Honor.

THE COURT: Okay. So what's going to happen next is

Kathryn is going to call out your names one by one and ask
you, more or less, the following question -- is the verdict as
I've read it your verdict -- and you is simply need to answer
yes or no, whichever is correct.

THE COURTROOM DEPUTY: Juror number 1, Patricia

Fernandez -- stay seated -- is the verdict as I have read it

399

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 10, Maria

Redondo, is the verdict as I have read it your verdict?
JUROR:
THE COURTROOM DEPUTY: Juror number 11, Maria Jeanty,
11 is the verdict as I have read it your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 12, Tom Dennis,
is the verdict as I have read it your verdict?

JUROR: Yes.
THE COURTROOM DEPUTY: Thank you.

THE COURT: Okay. The jurors accede in the verdict.

Okay. Ladies and gentlemen, I know you want to get

out of here. But just give me a few moments, if you will, to
thank you and to thank you on behalf of the lawyers and
Mr. Elysee for the time and attention you gave the case.

We all appreciate that asking you to serve on a jury
takes you out of your daily routine. It's very inconvenient
for you. And we also understand that asking you to decide a
matter such as this asks you to take on a weighty
responsibility. So we all very much appreciate your
willingness to undertake the task.

You have the right not to speak about the case and
about your deliberations, and you also have the right to

speak, if you wish to do so. But if you choose not to speak,
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your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 2, Eva

Manzanares, is the verdict as I have read it your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 3, Theolais

Alionis, is the verdict as I have read it your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 4, Marie Nelson,

is the verdict as I have read it your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 5, Cheryl Azar,

is the verdict as I have read it your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 6, Daniella

Catinchi, is the verdict as I have read it your verdict?

JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 7, Ms. Fajardo,

is the verdict as I have read it your verdict?
JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 8, Alicia Muniz,

is the verdict as I have read it your verdict?
JUROR: Yes.

THE COURTROOM DEPUTY: Juror number 9, Nicole Rizzo,

is the verdict as I have read it your verdict?
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the law will protect you in that choice. For instance, the
lawyers are not even allowed to approach you without first
obtaining a court order.
If there is anything you need for your employer,

Kathryn will meet you in the jury room and help you out. And
with that, you are discharged from jury service with all of
our most sincere thanks. You can leave through the jury room.
(Jury excused at 3:32 p.m.)

THE COURT: Okay. Mr.

Elysee, the jury has found you

guilty as charged in the indictment, and the Court is
adjudicating you guilty at this time.
at 1:30

Sentencing is scheduled for August 31, 2018,

Now, you need to keep in mind that between now and
the time of sentencing the probation office will be preparing
a presentence report for my consideration at your sentencing.
In order to prepare the report, the probation office will need
information from you. You always have the right to have your
lawyer present when providing information to the probation
office.

Also, you and your lawyer will have an opportunity to
review the presentence report in advance of the sentencing
hearing and to file written objections to anything you
disagree with,

and at the sentencing hearing your lawyer will

have an opportunity to speak on your behalf and you will have
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an opportunity to speak,

if you wish to do so.

Anything else for the Court on this matter this

afternoon?

MR. STRATTON: Not from the Government,

Thank you.

MR. McDONALD: No. Thank you, Your Honor.

Your Honor.

THE COURT: Thank you. And again, thank you. It was

a very well-tried case.

MR. STRATTON: Thank you, Your Honor.

THE COURT: Have a good weekend.

MR. STRATTON: You too.

(Trial adjourned at 3:34 p.m.)
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