FILED
IN THE COURT OF CRIMINAL APPEALSURT OF CRIMINAL APPEALS

OF THE STATE OF OKLAHOMA STATE OF OKLAHOMA

| 0CT 13 2021
ZACHARY JEFF HARVELL, ; JOHN D. HADDEN
Petitioner, ) CLERK
+ ) ¥
- -Vs- ) No. PC-2021-1038
: STATE OF OK_LAHOMA, )
)
)

Respondent.

) ORDER AFFIRMING DENIAL OF POST-CONVICTIQN RELIEF
. Petitionef, pfo se, appeale}dwt(.) this Court from an order bf Vt.he
District Court of Okmulgee County in CaseArNo. CF-2007-154 C
denying his request for post-conviction relief pursuant to McGirt v.
 Oklahoma, 140 S.Ct. 2452 (2020). In State ex rel. Matloff v. Wallace,
2021 OK CR 21, P.3d - this Court detsrmined that the United
States Supreme Court decision in McGirt, because it is a new
procedural fule, is ﬁot retroactive and does not void final state
convictions. See Matloff, 2021 OK CR 21, 19 27-28, 40.

The conviction in this matter was final before the July 9, 2020,
decision in McGirt, and the United States Supreme Court’s holding in
McGirt does not apply. Therefore, the trial court’s denial of post-

conviction relief is AFFIRMED. Pursuant to Rule 3. 15, Rules of the

APpENOI X “A"



PC-2021-1038, Harvell v. State

Oklahoma Court of Criminal Appeals, Title 22,Ch.18, App. (2021), the
MANDATE is ORDERED issued upon the delivery and filing of this

decision.
IT IS SO ORDERED. N

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

E_ day of @Uhﬁb« 2021

Lkl D

SCOTT ROWLAND, Presiding Judge

ﬁmr [,/OLUMD\»\.

ROBERT L. HUDSON, Vice Presiding Judge

e——"c

DAVID B. LEWIS, Judge

ATTEST:

Jebane D Podden

PA
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IN DISgT!R‘R;% O%UDRT
IN THE DISTRICT COURT OF OKMULGEE COUNTY SEp _ 9 2021
STATE OF OKLAHOMA OKMULGER Count
BCyHARLY cR,NéVR s KL/(x:;I-foM A
Depgtr;/(

ZACHARY JEFF HARVELL,
Petitioner,

Case No. CF-2007-154 C

THE STATE OF OKLAHOMA,

Nt e e e s gt s gt “ewme?

Respondent.

ORDER VACATING PREVIOUS ORDER GRANTING
POST-CONVICTION RELIEF AND REINSTATING CONVICTION

NOW on this 15t day of September, 2021, this matter comes on before me, the
undersigned Judge of the District Court on the Petitioner's Application for Post-
Conviction Relief. The Petitioner is not present, and is currently incarcerated in the
Department of Corrections, but is represented by his attorney, Anthony Allen, present in
person. The State is present and represented by Carol Iski, Dlstnct Attorney.

After hearing the arguments of counsel, and pursuant to 22 O.S. § 1083 (B) and
(C), the Court issues its Finding of Fact and Conclusions of Law regarding the
Petitioner's Application for Post-Conviction Relief. In making said rulings, the Court has
reviewed the court file and all pleadings contained therein. The following sets forth the

Court’s analysis of the claim by defendant.

FINDINGS OF FACT

Petitioner was convicted of the following crimes in this case, specifically: Count
One: Burglary, First Degree; Count Two: Conjoint Robbery; Count Three: Kidnapping;

Count Four: Forcible Sodomy. Petitioner entered blind pleas of guilty to all counts on
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December 18, 2007. A Pre-Sentence Report was ordered, and after a sentencing
hearing, the Court sentenced the Petitioner to a term of 10 years on Counts One and
Two, Five years on Count Three and Twenty years on Count Four. All counts were
ordered to run consecutively. Petitioner moved to withdraw his pleas which denied by
the trial court. Petitioner filed a Writ of Certiorari, which was denied by the Court of
Criminal Appeals on November 10, 2008. On October 19, 2020 Petitioner filed an
Application for Post-Conviction Relief alleging the State lacked jurisdiction over his
crimes pursuant to McGirt v. Oklahoma, 140 S. Ct. 2452, 2460-82 (2020) (holding the
Muscogee (Creek) Nation’s Reservation had not been disestablished for purposes of
the Major Crimes Act, 18 U.S.C. § 1153). Petitioner claims he is Indian and committed
the crime within the boundaries of the Creek reservation.

On October 28, 2020, the State filed a Response to Petitioner's Application
conceding it necessary to grant Petitioner an evidentiary hearing. -On January 8, 2021,
this Court appointed counsel for Petitioner and set this matter for an evidentiary hearing.

Said hearing was held on May 5, 2021 at which time Petitioner through counsel
submitted sufficient evidence for this Court to find his Application for Post-Conviction
Relief should be granted as he possessed a quantum of Indian blood, was an enrolled
member of a federally recognized tribe and his crimes occurred within the boundaries of
the Muscogee Reservation. This Court then granted a stay of the proceedings until
June 9, 2021. On that same date, the State filed a Motion to Stay and Abate
Proceedings based upon pending litigation in Bosse v. State, 2021 OK CR 3, 484 p.3d
286 and State ex. rel. District Attorne} v. Wallace, 2021 OK CR 15, §6, __ P.3d

., ___. OnJune 9, 2021, the parties appeared and Petitioner objected to the State’s



Motion for Stay. This Court set the Motion to Stay and Abate Proceedings for hearing
on August 18, 2021.

On August 16, 2021, the State filed an Amended Response to Petitioner’s
Application for Post-Conviction Relief citing the decision issued by the Court of Criminal
Appeals in State ex. rel. District Attorney v. Wallace, 2021 OK CR 15. On the same
date, Petitioner filed a Motion to Continue Stay and Abatement of the Proceedings.
This Court set all pending Applications and Motions for hearing on September 2, 2021.

Conclusions of Law

In Petitioner’s Application for Post-Conviction Relief, the thrust of his claim is that
his crimes occurred within “Indian Country” and he is an “Indian” citing the recent U.S.
Supreme Court case of McGirt v. Oklahoma, 140 S.Ct. 2452 (2020) Petitioner asserts
he is a member of the Cherokee Nation of Oklahoma. These claims are not contested
by the State and fhis Court made findings in the original order granting the Application
that Petitioner was in fact an Indian and his crimes occurred within the Muscogee
Nation historical boundaries, and granted Petitioner's Application based upon the
rulings in McGirt. This Court’s decision was based on the theory that fack of subject
matter jurisdiction renders all convictions invalid if the McGirt criteria is met. However,
the law governing these issues has changed dramatically in the short period of time
since the Court’s order was entered.

On August 12, 2021, the Court of Criminal Appeals issued their opinion in State
ex. rel. District Attorney v. Wallace ruling as follows:

After careful examination of the reasoning in Cuch, as well as the

arguments of counsel and amici curiae, we reaffirm our recognition of the



Cherokee, Choctaw, and Chickasaw Reservations in those earlier cases.

However, exercising our independent state law authority to interpret the

remedial scope of the state post—convictioh statutes, we now hold

that McGirt and our post-McGirt decisions recognizing these reservations

shall not apply retroactively to void a conviction that was final

when McGirt was decided. Any statements, holdings, or suggestions to

the contrary in our previous cases are hereby overruled.
Wallace, §15. The Trial Court in Wallace was presented with identical issues as this
Court and sustained the defendant’s Application for Post-Conviction Relief. The Court
of Criminal Appeals ruled that McGirt shall not be applied retroactively, but went on to
rule: “Because we hold that McGirt and our post-McGirt reservation rulings shall not
apply retroactively to void a final state conviction, the order vacating Mr. Parish's murder
conviction was unauthorized by state law.” 40. There, as here, the Court’s Order
granting Post-Conviction Relief and vacating the original conviction was error and
unauthorized by law. The Court of Criminal Appeals has further applied this ruling in
very recent decisions issued just two days prior to the hearing in these proceedings in
four procedurally similar cases in which they vacated the Orders granting Post-
Conviction Relief and reinstated the original criminal conviction in each case. See.
Bosse v. State, 2021 OK CR 23; Bench v. State, 2021 OK CR 24; Ryder v. State,

2021 OK CR 25 and Cole v. State, 2021 OK CR 26.



CONCLUSION

The Court finds that the Order granting Petitioner's Application for Post-
Conviction Relief was issued in error, and is hereby vacated and Petitioner's original

conviction is reinstated. All pending Motions to Stay filed by both sides are now denied.

PANQE
DISTRICT JUDGE

APPROVED AS TO FORM:

Ot Mose -

CAROL ISKI, OBA #11471
District Attorney

‘ANTHONY ALLEN, OBA # 19738
Attorney for Petitioner

NOTICE OF RIGHT TO APPEAL

This Order may be appealed to the Court of Criminal Appeals on Petition in
Error filed either by the applicant or the state within thirty (30) days from the entry
of the judgment. Upon motion of either party on filing of notice of intent to
appeal, within ten (10) days of entering the judgment, the District Court may stay
the execution of the judgment pending disposition on appeal; provided, the Court
of Criminal Appeals may direct the vacation of the Order staying the execution
prior to final disposition of the appeal.



Certificate of Mailing

| hereby certify that on this day of September, 2021, a true and
correct copy of the above and foregoing was mailed or delivered to: Carol Iski,
District Attorney’s Office at carol.iski@dac.state.ok.us and to Anthony Allen at
Anthony L Allen (tony@anthonylallen.com)

Clerk
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~  IN THE DISTRICT COURT IN AND FOR OKMULGEE,EOrE‘

- STATE OF OKLAHOMA N DiSTR!C% OUDRT
STATE OF OKLAHOMA, ; AUG 16 2021
PLANTE, ) ouem ouon
vs. ) CcF-2007-452¢ Deputy
ZACHARY JEFF HARVELL, ;
DEFENDANT. ;

|
STATE OF OKLAHOMA’S AMENDED RESPONSE TO
DEFENDANT’S APPLICATION FOR POST-CONVICTION RELIEF

COMES NOW the State of Okiahoma, by and through District Attorney, Carol
Iski, and submits the State’s Amended Response to Defendant’s Application for Post-
Conviction Relief. In support thereof, the State would submit the following Statement of

Facts, and Arguments and Authorities.

Statement of Facts

Petitioner was convicted of numerous crimes in this. case, specifically: Count

Count Four: Forcible Sodomy. Petitioner entered blind pleas of guilty to all counts on
December 18, 2007. A Pre-Sentence Report was ordered, and after a se_nte’ncing
hearing, the Court sentenced the Petitioner to a term of 10 years on Counts One and
Two, Five years on Count Three and Twenty years on Count Four. All counts were
ordered to run consecutively. Petitioner moved to withdraw his pleas which denied by
the trial court. Petitioner filed a Writ of Certiorari, which was denied by the Court of

Criminal Appeals on November 10, 2008. Petitioner is now before this Court, some

e



fourteen years after he committed these offenses, on his claim that the State lacked
jurisdiction over his crimes pursuant to 18 U.S.C. §§ 1152-53. See McGirt v. Oklahoma,
140 S. Ct. 2452, 2460-82 (2020) (holding the Muscogee (Creek) Nation's Reservation
had not been disestablished for purposes of the Major Crimes Act, 18 U.S.C. § 1153).
Petitioner claims he is Indian and committed the crime within the boundaries of the

Creek reservation.

Argument and Authorities

Defendant’s only basis for his motion is the allegation that he is a tribal member,
and his crimes occurred on the Muscogee reservation. Assuming for the sake of
argUment both assertions to be true, he fails to state a claim upon which relief can be

granted.

In State ex rel. Mark Matloff v. Honorable Jana Wallace, 2021 OK CR 21

decided August 12, 2021, the Court held:

“ . . . exercising our independent state law authority to interpret the
remedial scope of the state post-conviction statutes, we now hold that
McGirt and our post McGirt decisions recognizing these reservations shall
not apply retroactively to void a conviction that was final when McGirf was
decided. Any statementé, holdings or suggestions to the contrary in our

previous cases are hereby overruled.”

Id., 9 15.




The McGirt decision was rendered July 9, 2020. Defendant’s conviction was final
on November 10, 2008. Based on the ruling in Wallace holding that McGirt does not
retroactively apply to any final conviction which occurred prior to July 9, 2020, the

defendant’s Post-Conviction Application must fail.

WHEREFORE, premises considered, the State prays this Court summarily deny
defendant's Post-Conviction Application and any other relief this Court deems just and

proper.

RESPECTFULLY SUBMITTED,

CAROL ISKI, OBA #11471
District Attorney

Certificate of Delivery

| hereby certify that on this 4& day of August, 2021, a true and correct copy of

the foregoing was electronically delivered to attorney for the defendant. Anthony Allen

at tony@anthonylallen.com
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