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QUESTIONS PRESENTED

This Court has repeatedly held that the burden-shifting framework
applicable to claims of discrimination in jury selection under Batson v. Kentucky,
476 U.S. 79 (1986) derives from and is defined as the framework set forth in this
Court’s Title VII cases. Johnson v. California, 545 U.S. 162, 171 n.7 (2005)
(prima facie case “comports with our interpretation of the burden-shifting
framework in cases arising under Title VII”); Batson, 476 U.S. at 94 (“prima
facie burden of proof rules” explained by “[o]ur decisions concerning ‘disparate
treatment’ under Title VII”). Under Title VII cases, federal courts have
universally determined that consideration of an employer’s reasons for adverse
action is not permitted at the prima facie stage. The persuasiveness and
credibility of the reasons for adverse action are examined only at the third
stage. See, e.g., MacDonald v. Eastern Wyoming Mental Health Center, 941 F.2d
1115, 1119 (10th Cir. 1991) (“the common thread running through all [circuit
court] decisions is the courts’ refusal to consider a defendant’s proffered reasons
for discharge in assessing the existence of a prima facie case”). Simlar rules
flatly prohibit considering any reasons not proferred by the employer. See, e.g.,
E.E.O.C. v. West Bros. Dept. Store of Mansfield, La., Inc., 805 F.2d 1171, 1172
(5th Cir. 1986). The Third, Ninth and Tenth Circuits apply a rule consistent with
this approach in the Batson context: refusing to hypothesize reasons not urged
by a prosecutor in determining the existence of a prima facie case. Bronshtein v.
Horn, 404 F.3d 700, 723 (3d Cir. 2005); Johnson v. Finn, 665 F.3d 1063, 1069
(9th Cir. 2011); Johnson v. Martin, 3 F.4th 1210, 1224 (10th Cir. 2021).

In conflict with these circuits, the California high court has adopted a rule
whereby courts are permitted to speculate regarding the existence
of potential justifications (never articulated by the prosecutor) to defeat the
prima facie case. Under the California approach, adopted also by the First and
Seventh Circuits, see U.S. v. Stephens, 421 F.3d 503, 515 (7th Cir. 2005),
Sanchez v. Roden, 753 F.3d 279, 302 (1st Cir. 2014) the California Supreme
Court has denied every Batson claim analyzed at the prima facie stage. This case
thus poses the following question:

1. Should analysis of a prima facie case of discrimination under Batson

prohibit reliance upon hypothetical justifications never advanced by
the prosecutor?
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Petitioner, Thomas Lee Battle, respectfully petitions for a Writ of
Certiorari to review the judgment of the Supreme Court of the State of

California affirming his conviction and sentence of death.

PARTIES TO THE PROCEEDINGS

The parties to the proceedings below were petitioner, Thomas Lee Battle,

and Respondent, the People of the State of California.

OPINION BELOW

The California Supreme Court issued an opinion in this case on July 1,
2021, reported as People v. Battle, 11 Cal.5th 749 (2021). A copy of that opinion,
and the dissenting opinion of Justice Liu, is attached. Appendix A. No rehearing

petition was filed.

JURISDICTION

The California Supreme Court entered its judgment on July 1, 2021.
Pursuant to this Court’s order regarding Covid-19 dated April 15, 2020 and its
later order of July 19, 2021 rescinding the prior order, the deadline for certiorari
was automatically extended to 150 days after judgment for all cases in which
judgment was entered prior to July 19, 2021. This Court has jurisdiction

pursuant to 28 U.S.C. § 1257(a).



CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED

The Fourteenth Amendment provides that no state shall “deny to any

person within its jurisdiction the equal protection of the laws.”
I
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STATEMENT OF THE CASE

In 2003, petitioner Thomas Lee Battle, a Black man, was tried for
kidnapping a White couple, Andrew and Shirley Demko, during a home invasion
burglary and later murdering them in a nearby desert. People v. Battle, 11 Cal.
5th 749, 756-765 (2021) (summarizing prosecution case). Mr. Battle was
convicted of murder and sentenced to death. Id. at 756. The California Supreme
Court affirmed the trial court’s denial of his Batson claim at the prima facie
stage.

I. FACTS SUPPORTING A PRIMA FACIE CASE

A. An Interracial Killing and a Racially Charged Trial in a County
Struggling with Racism

As the opinion below acknowledges, issues of race raising “heightened
concern” for discrimination in jury selection were present from the inception of
the case because “Battle 1s Black, and his victims were White.” Battle, 11 Cal.
5th at 774. Further excarbating the potential for discrimination, according to the
majority, was “the fact that Battle was ultimately convicted and sentenced to
death for killing White victims by an all-White jury.” Id. Racial tension and
racial discrimination, however, did not merely lurk in the background of the
case: it was front and center for the jury considering the penalty decision. A
significant portion of the “defense’s mitigation case involved evidence that Battle
had been the victim of racial discrimination during his childhood.” Id.; see also
id. at 769 [Battle’s “foster family in West Virginia, a White family, made racial
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comments” towards him as a child and beat him “with a wooden board”; racist
community “shunned the entire family” and “threw eggs and rocks” at the young
Battle and his siblings when they walked on the streets; someone ultimately
“burned a cross in the yard” of the family which “proved too much for [Battle’s
foster mother]. Just before his fifth birthday, she gave him up . .. for
adoption.”].) Because the relevance of suffering racial discrimination during a
defendant’s childhood was discussed during voir dire, the prosecution was
“aware that the defense planned to present evidence of racial discrimination” as
part of its mitigation case. Id. at 807 (Liu, J. dissenting). Both majority and
dissenting opinions recognized the import to the Batson analysis of the highly
racialized components of this case. As the majority concluded, in “this racially
fraught context, that the prosecutor’s strikes led in large part to an all-White
regular jury is obviously highly relevant to whether a prima facie case existed.”
Id. at 774 (quotations omitted).

In addition to the capital trial’s racially charged backdrop, San
Bernardino County, in which Mr. Battle was charged and tried, is a county that
has itself struggled mightily with racial, and in particular anti-Black,
discrimination. San Bernardino County was, near the time of Mr. Battle’s 2003
trial, widely recognized as the regional headquarters for the Klu Klux Klan.
(Josh Dulaney, Honoring King in Former KKK Hotbed, THE PRESS ENTERPRISE,

Jan. 11, 2012; see also Juan de Lara, INLAND SHIFT: RACE, SPACE, AND CAPITAL IN



SOUTHERN CALIFORNIA (2018) 123-124 (California’s Inland Empire, including
San Bernardino County, had “one of the highest concentrations of hate groups in
the country” and reference to one of San Bernardino’s towns as “Klan territory”
were pervasive in the 1990s); see also Christopher Ingraham, The Most Racist
Places in America, According to Google, WASHINGTON POST (April 1, 2015)
[reporting on study identifying San Bernardino County, between 2004 and 2007,
as region within California with the highest proportion of internet search
queries containing traditional spelling of the “N-word”].)

B. Numerical Evidence Supporting an Inference of Discrimination:
the Prosecutor Quickly Strikes Five Minority Jurors, Eliminating
all but one of the Non-White Jurors, then Accepts the Jury
Immediately after the Defense Strikes the Final Non-White Juror

Knowing that racial discriminaton would feature prominently in the case

as mitigation, the prosecutor proceeded to quickly eliminate virtually every
minority juror in the box. He struck two of the three Black jurors in the box in
its first nine strikes. Battle, 11 Cal. 5th at 770. During the same period, the
prosecutor also struck all three Latino jurors in the box. 5 RT 1003 [excusal of
M.T.]; 5 RT 1020 [excusal of D.P.]; 5 RT 1026 [excusal E.M]. In these first nine
strikes—although at the time of the strikes White jurors occupied on average
approximately 80 percent of jurors in the box and non-White jurors only
approximately 20 percent—the prosecutor exercised 55 percent of his strikes

against Black and Latino jurors. This left a lone Black prospective juror in the

box. This pattern, culminating in the strike of Black Prospective Juror J.B. as

5



the prosecutor’s ninth peremptory, led to the Batson objection—directed at
discrimination against Black jurors. 5 RT 1123.

An accomplished statistician, Professor Jay Kadane of Carnegie-Mellon
University, undertook an independent analysis of the strike pattern in this case
(along with cases from this Court) and published a peer-reviewed research paper
detailing his methods and findings. (See Kadane, Statistics for Batson
Challenges (2018) 17 LAW, PROBABILITY AND RISK 1-13.)! Taking into account the
prosecutor’s strikes of both Latino and Black jurors in this case, Professor
Kadane found that the prosecutor in this case exhibited an extremely strong
statistical preference for White jurors. The odds that the prosecutor would
randomly engage in the pattern of preference for White jurors demonstrated in
this case was less than 3 in 100. (Id. at p. 10.) Ultimately, Professor Kadane
concluded not only that the pattern was statistically significant (ibid.), but that
numerical analysis suggested “a very strong probability of discrimination
against [non-White] jurors.” (Id. at p. 10-11.)2

Irrespective of any statistical analysis, this Court’s own cases have held

that a similar combination of strikes against Black and Latino jurors is

1 Mr. Kadane’s interest in statistical methods applicable in the Batson
context was academic. He received no compensation for his work on this case.

2 This analysis post-dated the trial, but was presented to the California
Supreme Court, which—as a remedy for the errors in the trial court—conducted an
independent analysis of the record. Battle, 11 Cal.5th at 772-73 & n.6; see also
Supplemental Appellants Opening Brief at 40.
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sufficient to give rise to a prima facie case of discrimination. Davis v. Ayala, 576
U.S. 257, 285 (2015) (where two Black jurors and five Latino jurors stricken in
18 strikes: “The pattern of peremptory challenges in this case was sufficient to
raise suspicions about the prosecution's motives and to call for the prosecution to
explain its strikes”)

An all-White jury was ultimately secured after the defense later struck
the lone Black prospective juror who remained on the jury after the prosecutor’s
initial nine peremptory strikes. Immediately after the defense’s excusal of the
last Black juror in the box, the prosecution accepted the jury and it was sworn to
try the case. 6 RT 1226, 1229.

C. Differential Treatment of Black Prospective Jurors

Also supporting the prima facie case, the prosecutor questioned Black
jurors longer than he did either seated White jurors or stricken non-Black jurors.
(See Appellant’s Opening Brief at 93-95 (Black Prospective Juror J.B. questioned
4-5 times longer than either White seated jurors and the vast majority of non-
Black jurors stricken by the prosecution; Black Prospective Jurors A.H. and J.K.
questioned between 2 and 3 times as long). Notwithstanding these discrepancies,
the California Supreme Court found that the “thoroughness of the prosecutor’s
probing of J.B. or other Black prospective jurors didn’t involve a noticeably

disproportionate number of questions.” Battle, 11 Cal. 5th at 783.



Moreover, defense counsel alleged that the prosecutor sought the
“dismissal of [several] Black prospective jurors without justification” prior to the
peremptory process by claiming—unjustificably—that they were excludable for
cause and should be removed by stipulation. Battle, 11 Cal. 5th at 771. In
response to this claim, for one of the jurors at issue, the prosecutor provided a
false explanation based on information that was unknown to him at the time he
attempted to remove her. Battle, 11 Cal. 5th at 784-85 [Battle “correctly points
out that the prosecutor couldn’t have been aware” of the basis he provided for
attempting to remove Black prospective juror M.N. at the hearing, but
concluding that the prosecutor may have simply “misspoke” about the basis for

this juror’s attempted dismissal).

II. EMPLOYING AN ERRONEOUSLY STRICT STANDARD, AND
CHARACTERIZING THE CASE AS “CLOSE,” THE TRIAL COURT
DENIES THE BATSON MOTION AT THE PRIMA FACIE STAGE
Because the trial predated Johnson v. California, 545 U.S. 162 (2005)

(Johnson), the trial court acted under the erroneous and unduly strict test for

the prima facie case that this Court repudiated in Johnson: that Battle had to

show “more likely than not” that discrimination had occurred in order to sustain
the prima facie case. Battle, 11 Cal. 5th at p. 772. This was not the only trial
court error recognized by the majority, however. According to the opinion, the

trial court court also erroneously “believed that it had to ‘make a finding that

there has been a systematic exclusion of a protect[ed] class” in order to sustain a



prima facie finding. Id. at 771; 5 RT 1129 (trial court: “in order to go forward . . .
the Court has to make a finding that there has been a systematic exclusion of a
protective class . . . [t]he issue is whether or not there’s a systematic exclusion of
[a protected class].”) But as the California high court explained, “contrary to the
trial court’s assertion[,]” Battle was not in fact required “to show a ‘systematic
exclusion of a protect[ed] class.” The ultimate issue is not whether there is a
pattern of systematic exclusion, but instead ‘whether a particular prospective
juror has been challenged because of group bias.” Id. at 773 (citation omitted).

Notwithstanding these multiple acknowledged errors which held Battle to
too high a standard, the trial court at the hearing nonetheless said that the issue
was “close” explaining:

Now, you're right, in terms of sheer numbers, the

numbers are not great. However, there are a number of

minorities out there [in the venire] including African-Americans.

And I don’t know at this point, and I will not find, that

his excusing of [J.B.] was racially motivated. I am not going

to require at this point of [the p[rosecutor] to explain his

reasoning for it, because I can’t find in good conscience that

this has been a prima facie showing. Now, I can’t say — I can

say this: You're close. And I will be more than I have

already circumspect about how and who is being excused.

But as far as a prima facie showing, I'm going to find that it’s

insufficient at this point.

5 RT 1130 (emphasis added).



III. THE CALIFORNIA SUPREME COURT AFFIRMS, RELYING

EXTENSIVELY UPON A JUSTIFICATION NEVER PRESENTED BY

THE PROSECUTOR TO DISPEL ANY INFERENCE OF BIAS

On July 1, 2021, the California Supreme Court affirmed Mr. Battle’s
conviction and sentence in their entirety. Despite the multiple multiple errors
infected the trial court’s decision, the California Supreme Court refused to
remand. Instead, it conducted a de novo review of the record. Battle, 11 Cal. 5th
at 772-73 & n.6.

The majority concluded that J.B. had a single problematic questionnaire
response—and that the prosecutor’s voir dire on this question did not assuage
the court’s belief that she might reasonably be found by a prosecutor to be biased
against the prosecution. In its final analysis, the California high court held that
because this voir dire response and her voir dire on this question (discussed in
detail below) “establish a reason why the prosecution would not have wanted her
on the jury, separate and apart from her race . . . [t]he colloquy thus dispels
whatever inference of discrimination might otherwise be thought to arise from the
sole challenged strike in this case.” Battle, 11 Cal. 5th at 782(emphasis added.).
Critically, the prosecutor never proferred any reason for striking J.B., nor did he
explain whether he was satisfied by her explanations in voir dire. Instead, the

California Supreme Court hypothesized that any “reasonable prosecutor” would

“wish to avoid [this] juror[.]” Battle, 11 Cal.5th at 781.
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A. The California Supreme Court’s Analysis of the Hypothetical
Reasons for Striking Juror J.B.

In analyzing the challenged strike of J.B., the California Supreme Court
acknowledged that J.B. had “arguably pro-prosecution attributes: She herself
had been the victim of a violent robbery in her home, and one of her sisters had
previously been in local law enforcement.” Battle, 11 Cal. 5th at 778. Moreover,
the California high court accepted that “[b]y all accounts, J.B. also generally
appeared to be an impartial prospective juror on issues pertaining to guilt. . . .
And throughout her questionnaire and voir dire, she emphasized she intended to
listen to all the facts, and that her judgment would be based on the evidence.”
Ibid.

The Court also noted that “at first blush” J.B. appeared “to be unbiased in
her views on the death penalty.” Battle, 11 Cal. 5th at 779. She “explained
during voir dire that she could consider both the death penalty and a life
sentence.” Ibid. She “stated she wouldn’t have a problem voting for death ‘as

)

long as all the facts were proven.” Ibid. After J.B. explained she expected expert
witnesses to be well-prepared, “given someone’s life was on the line, the
prosecutor asked if she could impose the death penalty in light of this concern.
She responded: ‘I could if he’s guilty.” Ibid. The prosecutor also asked if J.B.
“would be able to look at the defendant and tell him death is the appropriate

sentence. She said, ‘I don’t have a problem with that. 'm my own person. I don’t

let anyone sway me right or left. I have to go by what I feel.” Ibid.
11



And—again according to the majority—dJ.B.’s questionnaire responses
were “largely in line with these statements. She indicated she neither favored
nor opposed the death penalty and would consider both possible penalties, and
that she had no moral, philosophical, or religious objections to the death
penalty.” Battle, 11 Cal. 5th at 779. She thought the state used the death penalty
“about [the] right” amount. Ibid. And she indicated she would consider all
mitigating and aggravating circumstances in reaching a penalty determination.
Ibid. In summarizing her attributes, the majority stated that “the record reveals
that J.B. had much to commend her.” 1bid.

However, J.B. also made a statement in her questionnaire that any
prosecutor in a capital trial would find problematic. In response to a
questionnaire’s prompt “asking what a sentence of ‘death by lethal injection or
death in the gas chamber’ would ‘mean to you,” she answered: ‘Curel [sic].
Inhumane. Why?” an answer which suggested “general misgivings about the
death penalty, even in spite of her other answers.” Battle, 11 Cal.5th at 780.
When asked about the meaning of the comment, J.B. answered that it related to
her thinking about “inmates in Texas” many of whom had “been proven innocent
based on the DNA and then they were given the death penalty.” Ibid. J.B. “didn’t
like that part because they were found guilty, . . . [and] were facing death and 20
years later they found out they didn't do it. And I just felt that that was so

inhumane to execute someone for something that they didn’t do.” Ibid. Asked by
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the prosecutor whether the possibility of subsequent exoneration would weigh on
her mind in this case—notably a case in which the defendant had repeatedly
confessed to the murder and burglary—dJ.B. “denied she had this concern here.”
Ibid. see also id at 808 (Liu. J., dissenting) (J.B. “responded “No” and “went on
explain that she would decide the matter based on ‘the law’ and ‘what was
proven.”) Despite this denial, the majority concluded that “no reasonable
prosecutor would have taken her denial at face value given her ensuing
response.” 1bid. 3

The majority ultimately acknowledged that the dissent could have been
correct in its interpretation of J.B.’s questionnaire and voir dire responses as
ultimately innocuous if “considered in isolation.” Battle, 11 Cal. 5th at 782.
However, “taken together and considered in context, the combination of J.B.’s

responses revealed significant reservations about the death penalty.” Ibid.

3 The response at issue was as follows. Answering the question by the
prosecutor “Well, I know about perhaps there have been some innocent people that
have been put on death row. I don’t want to make that mistake; I'm not going to vote
for death. It's just easier. I will give him life without parole?” J.B. responded “No.
Because I have to live with myself, and I go with my first feeling and I go with
basically facts. And if — it’s unfortunate that if it’s proven that he's guilty I have to
go along with the law. There's — I can't go by, [t]his is what [J.B.] feels. I have to go
by, [t]his is the law, this is what he did, this is what was proven. And without a
reasonable doubt, I have to. I have to vote on it.” 5 RT 1041.
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B. The Dissent Objects to the Majority’s Practice of Hypothesizing
Reasons not Set Forth by the Prosecution to Defeat the Prima
Facie Case

Justice Liu dissented. Battle, 11 Cal.5th at 806-811 (Liu, J., dissenting).
On a granular level, Justice Liu’s opinion disagreed with the majority’s
interpretation of the meaning of J.B.’s statements in their holistic context. But
more fundamentally, Justice Liu disagreed on the overall methodology employed
by the majority: hypothesizing reasons that the prosecutor never relied upon to
defeat the inference of discrimination that would otherwise have been
established:

Today’s opinion, like other recent decisions, “illustrate[s] the imprecision
of relying on judicial speculation to resolve plausible claims of
discrimination.” (Johnson, supra, 545 U.S. at p. 173, 125 S.Ct. 2410; see
People v. Rhoades (2019) 8 Cal.5th 393, 461-466, 255 Cal.Rptr.3d 453, 453
P.3d 89 (Rhoades) (dis. opn. of Liu, J.); People v. Harris (2013) 57 Cal.4th
804, 871-879, 161 Cal.Rptr.3d 364, 306 P.3d 1195 (conc. opn. of Liu, J.).)
“[TThis mode of analysis — hypothesizing reasons for the removal of
minority jurors as a basis for obviating inquiry into the prosecutor’s actual
reasons — has become a staple of our Batson jurisprudence, and it raises
serious concerns. ‘The Batson framework is designed to produce actual
answers’ — not hypothesized answers — ‘to suspicions and inferences that
discrimination may have infected the jury selection process.” (Johnson v.
California, supra, 545 U.S. at p. 172, 125 S.Ct. 2410.) If an inference of
bias is to be dispelled, it is up to the prosecutor to dispel it by stating
credible, race-neutral reasons for the strikes. It is not the proper role of
courts to posit reasons that the prosecutor might or might not have had.

Battle, 11 Cal. 5th at 810 (Liu, J., dissenting) (emphasis added).

Justice Liu underscored that in the scores of decisions infected with the

error identified by this Court in Johnson, the California Supreme Court had
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never found a prima facie case satisfied. Battle, 11 Cal. 5th at 810 (Liu, J.,
dissenting).

REASONS FOR GRANTING THE WRIT

L THIS COURT SHOULD GRANT REVIEW TO RESOLVE THE SPLIT
OF AUTHORITY REGARDING WHETHER A REVIEWING COURT
CAN DEFEAT A PRIMA FACIE CASE BY RELYING ON
HYPOTHETICAL JUSTIFICATIONS WHICH MIGHT HAVE
SUPPORTED A STRIKE AGAINST A MINORITY JUROR

‘The Batson framework 1s designed to produce actual answers’ — not
hypothesized answers — ‘to suspicions and inferences that discrimination
may have infected the jury selection process.” Johnson v. California,
supra, 545 U.S. at p. 172, 125 S.Ct. 2410.

The instant case presents an important Batson issue that splits lower
courts and is ripe for resolution by this Court: Is it appropriate for a court
considering a Batson claim to reject a prima facie case by reviewing the record
for justifications, not cited by the prosecutor, that hypothetically could have
supported the peremptory challenge against that juror?

Literally the day following the issuance of the decision in this case, the
Tenth Circuit Court of Appeals issued a decision indicating that the approach
used by the California Supreme Court—relying upon hypothetical justifications
at the prima facie stage—is not only wrong, but also violates clearly established
law governing the prima facie case. Johnson v. Martin, 3 F.4th 1210, 1224 (10th
Cir. 2021) (“Batson means what it says: the court must ask the prosecutor to

provide reasons, rather than merely speculating about what such reasons might

be.”) The Tenth Circuit explained that when a court “offers its own speculation
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as to the prosecutor’s reasons for striking minority jurors, it essentially
disregards” the “core function” of Batson—to “evaluate the reasons offered by the
prosecutor, including the prosecutor’s demeanor and other contextual
information, in order to determine the prosecutor’s true intent.” Id. at 1224.
Thus, the Tenth Circuit “h[e]ld that the [state court’s] reliance on the trial
court’s sua sponte speculation about the prosecutor’s reasons was an
unreasonable application of Batson to [the defendant’s] claim of discriminatory
peremptory strikes.” Id. at 1225.

Similarly, the Third Circuit has held that a state appellate court “clearly
misinterpreted Batson insofar as it rejected [a defendant’s] claim on the ground
that the record suggested legitimate reasons that could have motivated the
prosecutor to exercise the contested peremptory challenge. Under Batson, if the
objecting party establishes a prima facie case, the party exercising the challenge
must state its actual reasons, and the trial judge must make a finding regarding
the challenging party’s motivation.” Bronshtein v. Horn, 404 F.3d 700, 723 (3d
Cir. 2005).

The Ninth Circuit—the circuit governing habeas petitions from
California—has similarly and repeatedly rejected California’s approach as
contradicting clearly established federal law established by this Court. In a

series of decisions reversing California convictions, the Ninth Circuit has held
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that California courts are misapplying clearly established federal law in
evaluating the prima facie stage of Batson.

In Paulino v. Castro, 371 F.3d 1083, 1090 (9th Cir. 2004), a decision on the
prima facie case later cited with approval by this Court in Johnson, the Ninth
Circuit explained that that “[i1]t does not matter that the prosecutor might have
had good reasons . . . [;] [w]hat matters is the real reason they were stricken.”
Paulino v. Castro, 371 F.3d 1083, 1090 (9th Cir. 2004); see also Johnson, 545
U.S. at 172 (citing Paulino with approval). Subsequently, in Johnson v. Finn,
665 F.3d 1063, 1069 (9th Cir. 2011), the Ninth Circuit again reversed a
California court’s misapplication of Batson at the prima facie stage, explaining
that “the existence of grounds upon which a prosecutor could reasonably have
premised a challenge does not suffice to defeat an inference of racial bias at the
first step of the Batson framework.” Johnson v. Finn, 665 F.3d 1063, 1069 (9th
Cir. 2011) (emphasis added).

In Shirley v. Yates, 807 F.3d 1090 (9th Cir. 2015), as in this case, the
prosecutor excused two of three Black veniremembers. The district court
concluded that the state court had acted contrary to clearly established Supreme
Court precedent by finding no prima facie case “on the basis of speculation about
possible race-neutral reasons for exercising the challenged strikes.” Id. at 1097.
The Ninth Circuit affirmed, reasoning that California law allowing for rejection

of prima facie cases based on hypothetical justifications “imposes too high a
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burden, and that state court decisions applying it do not warrant deference
under AEDPA.” Id. at 1101.

Subsequently, reversing a California murder conviction over a dissent by
Judge Carlos Bea, the Ninth Circuit reiterated precisely the same point: “We
disagree with the dissent’s assertion that it was not clearly established Supreme
Court law that courts cannot excuse a potential Batson violation based on
hypothetical justifications on which a prosecutor could have premised a
challenge.” Currie v. McDowell, 825 F.3d 603, 610 (9th Cir. 2016).

In conflict with these repeated holdings by the Ninth Circuit, the Seventh
Circuit has held that “courts considering Batson claims at the prima facie stage
may consider apparent reasons for the challenges discernible on the record,
regardless of whether those reasons were the actual reasons for the challenge.”
U.S. v. Stephens, 421 F.3d 503, 515 (7th Cir. 2005). According the Seventh
Circuit, this technique is permissible because consideration of “apparent
reasons” is in fact “nothing more than a consideration of ‘all relevant
circumstances’ when determining whether an inference of discrimination is
established.” Id. at 516. The Seventh Circuit explained that “[o]ur cases provide
for [this method] and it normally works to the government’s advantage, showing
that a seemingly discriminatory pattern of peremptories is readily explained by

factors apparent in the record.” Ibid.
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The First Circuit has also adopted the practice of evaluating “apparent”
reasons in evaluating any pattern supporting a prima facie case, citing the
Seventh Circuit’s decision in Stephens. Aspen v. Bissonnette, 480 F.3d 571, 577
(1st Cir. 2007) (citing Stephens, 421 F.3d at 516.); Sanchez v. Roden 753 F.3d
279, 302 (1st Cir. 2014) (same).

California has also expressly cited the Seventh Circuit’s approach in
justifying its own analysis. People v. Sanchez, 63 Cal. 4th 411, 434 (2016) (citing
Stephens, 421 F.3d at 516.) Although the California Supreme Court has
recognized the potential conflict with Ninth Circuit cases, it has reiterated its
belief that “Johnson permits courts to consider, as part of the overall relevant
circumstances, nondiscriminatory reasons clearly established in the record that
necessarily dispel any inference of bias.” Id. at 435 n.5 (acknowledging tension
with view set forth in Shirley, 807 F.3d 1090, but reaffirming its prior view that
appellate courts may rely upon reasons “clearly established in the record” to
dispel an inference of discrimination). The California Supreme Court applied
this doctrine extensively in this case. Battle, 11 Cal. 5th at 778-782.

The problems with this hypothetical-based approach were identified long
ago in the lead up to this Court’s decision in Johnson. California Courts of
Appeal, though dutifully following the state high court’s interpretation,
repeatedly underscored the speculation inherent in California doctrine in cases

preceding the repudiation of California’s prima facie standards in Johnson. (See
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People v. Buckley, 53 Cal. App. 4th 658, 667 (1997) (“It is clearly uncomfortable
for an appellate court to postulate hypothetical reasons a prosecutor might have
challenged each juror”); People v. Trevino, 55 Cal. App. 4th 396, 409 (1997) (“a
reviewing court often has to move into the realm of speculation concerning why a
party ‘may’ have a reason to challenge a juror[.]”]; People v. Johnson, 105 Cal.
Rptr. 2d 727, 737 (Cal. Ct. App. 2001) affirmed by Johnson v. California, 545
U.S. 162 (2005) [“the appellate court, under the position taken by the California
Supreme Court . . . is placed in the almost untenable position of culling from the
record possible race-neutral reasons for excusal”’].) Yet though this Court
expressly rejected California’s methodology in Johnson, the same techniques
persist.
II. THE INSTANT CASE EXEMPLIFIES THE LATEST ITERATION OF
THE CALIFORNIA COURT’S EVASION OF THIS COURT’S BATSON
JURISPRUDENCE, AN APPROACH INCONSISTANT WITH THE

TITLE VII RULES UPON WHICH THE PRIMA FACIE CASE IS
PREMISED

This Court has consistently recognized that “[a] Batson challenge does not
call for a mere exercise in thinking up” justifications to support the prosecutor’s
exercise of peremptory strikes. Miller—El v. Dretke, 545 U.S. 231, 252 (2005). In
Johnson particularly, this Court explained that the “Batson framework is
designed to produce actual answers”—not hypothesized answers—*“to suspicions
and inferences that discrimination may have infected the jury selection process.”

Johnson, 545 U.S. at 172. The reason that the holding in Johnson was necessary
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in the first instance was the fact that the California Supreme Court had
invented an unduly strict methodology—holding that the defendant had to show
that discrimination “more likely than not” motivated the challenges simply to
hear why a peremptory was exercised.

In the sixteen years since Johnson, the California high court has
consistently declined to require prosecutors to provide explanations despite
suspicious patterns. Taking only the 43 first-stage Batson cases in which the
trial courts were unquestionably applying the incorrect standard that this Court
repudiated in Johnson, the California Supreme Court has yet to find error in a
single case. Rhoades, 8 Cal.5th at 458 (Liu, J., dissenting); Battle, 11 Cal.5th at
810 (Liu, J., dissenting). Given that trial courts were holding defendants to an
impermissibly strict standard, can it “really be that not a single one of those
rulings was erroneous under the lower standard set forth in Johnson v.
California?’ Rhoades, 8 Cal.5th at 466; see also id. [“It is not difficult, . . . to cite
several cases where the circumstances plainly gave rise to an inference of
discrimination.”].) Indeed, the problem stretches back far longer than Johnson.
Since the California Supreme Court first created the rule permitting judicial
speculation in People v. Howard, 1 Cal.4th 1132, 1154 (1992) (Howard), they
have never found a prima facie case. As noted above, the rule of Howard was one
of the very problems identified in the lead up to this Court’s decision in Johnson.

Johnson, 105 Cal. Rptr. 2d at 737 affirmed by Johnson v. California, 545 U.S.

21



162 (complaining regarding the speculation required by the California rule
established in Howard).

Nor does a practice of judicial speculation to defeat the prima facie case
comport with the civil rights cases upon which this Court premised the Batson
framework—and the prima facie case. See Johnson, 545 U.S. at 171 n.7 (noting
that its analysis of the prima facie case “comports with our interpretation of the
burden-shifting framework in cases arising under Title VII of the Civil Rights
Act of 1964”); Batson, 476 U.S. at 94 (“the operation of prima facie burden of
proof rules” are explained by “[o]ur decisions concerning ‘disparate treatment’
under Title VII of the Civil Rights Act of 1964”)

Under Title VII cases, federal courts have universally determined that
consideration of the employer’s reasons for an adverse action is not permitted at
the prima facie stage. MacDonald v. Eastern Wyoming Mental Health Center
941 F.2d 1115, 1119 (10th Cir. 1991) abrogated on other grounds by Randle v.
City of Aurora, 69 F.3d 441, 451 (10th Cir. 1995) (“the common thread running
through all [circuit court] decisions is the courts’ refusal to consider a
defendant’s proffered reasons for discharge in assessing the existence of a prima
facie case”); Cicero v. Borg-Warner Automotive, Inc., 280 F.3d 579, 585 (6th Cir.
2002) (court must assess prima facie case “independent of the employer’s
proffered nondiscriminatory reasons for discharge”); A.C. ex rel. J.C. v. Shelby

County Bd. of Educ., 711 F.3d 687, 697 (6th Cir. 2013) (error to “premature[ly]
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plac[e] on Plaintiffs at the prima facie stage the burden of overcoming
[employer’s] stated reasons for its actions”); Thomas v. Denny'’s, Inc. 111 F.3d
1506, 1510 (10th Cir. 1997) (“|[R]elying on a defendant’s reasons for the adverse
action as a basis for ruling against a plaintiff at the prima facie stage raises
serious problems under the McDonnell Douglas framework. . .”); Davenport v.
Riverview Gardens Sch. Dist., 30 F.3d 940, 944 (8th Cir. 1994) (consideration of
employer’s justifications at prima facie stage improper; prima facie burden “not
so onerous”).

And these Title VII cases are ones in which the reasons were actually
provided. If considering actual reasons is inappropriate at the prima facie stage,
considering hypothetical reasons is even less so. Counsel is unaware of a single
Title VII case in which trial or appellate courts were permitted to consider
reasons never proffered by the employer. To the contrary, as the Fifth Circuit
persuasively explained, Title VII:

requires the defendant to articulate a legitimate reason relied upon in

taking the action being challenged. [citation] The trial court may not

assume this task; “[i]t is beyond the province of a trial or a reviewing
court to determine-after the fact-that certain facts in the record might
have served as the basis for an employer’s personnel decision.” [citation.]

We are concerned with what an employer's actual motive was;

hypothetical or post hoc theories really have no place in a Title VII suit.
E.E.O.C. v. West Bros. Dept. Store of Mansfield, La., Inc., 805 F.2d 1171, 1172
(5th Cir. 1986) (emphasis in original); see also Miller v. WFLI Radio Inc., 687

F.2d 136, 138 (6th Cir. 1982) (improper to rely on “nondiscriminatory ‘business
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reasons’ for [plaintiff's] discharge other than those advanced by the defendant”);
Carpenter v. Central Vermont Medical Center, 170 Vt. 565, 567 (1999) (trial
court’s “reaching out to find reasons it would not choose to promote plaintiff was
inappropriate”). Applying a contrary rule in the Batson/Wheeler context, in
which the defendant has far less opportunity to gather and present evidence of
discrimination, is inconsistent with the origin and purposes of the rule.

CONCLUSION

Wherefore, petitioner prays that this Court grant the petition for a writ of
certiorari and reverse the judgment of the Supreme Court of California.
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PEOPLE v. BATTLE
S119296

Opinion of the Court by Cuéllar, dJ.

Defendant Thomas Lee Battle was convicted of
kidnapping and killing Shirley and Andrew Demko after
burglarizing and robbing their home. The jury returned a death
verdict, and the trial court sentenced Battle to death. This
appeal is automatic. (Pen. Code, § 1239, subd. (b).)! Battle
contends that the trial court made several errors during the

guilt and penalty phases of his trial. We find no error and affirm
the trial court judgment.

I. BACKGROUND

In November 2001, the San Bernardino District Attorney
filed an information charging Battle with two counts of murder
(§ 187, subd. (a)), one count of first degree residential burglary
(§ 459), one count of first degree residential robbery (§ 211), and
two counts of kidnapping (§ 207). The information also alleged
the following: All the offenses were serious felonies (§ 1192.7,
subd. (¢)) and violent felonies (§ 667.5, subd. (c)); during the
commission and attempted commission of these offenses Battle
personally used a knife, a deadly and dangerous weapon (§
12022, subd. (b)(1)), causing the offenses to be serious felonies (§
1192.7, subd. (¢)(23)); in 1995 Battle suffered a prior conviction
for burglary (§ 459), a serious or violent felony (§§ 667, subd. (b),

1 All statutory references are to the Penal Code unless
otherwise noted.
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1170.12); and in 1997 he suffered a prior conviction for forgery
(§ 470) that resulted in a prison term (§ 667.5, subd. (b)). The
information also alleged the following special circumstances:
Battle committed the murders during the commission of
robbery, burglary, and kidnappings (§ 190.2, subd. (a)(17)(A),
(G), (M)); and Battle committed multiple murders (§ 190). The
jury found Battle guilty on all counts and found true all the
special allegations and special circumstances. (The defense and
prosecution agreed to stipulate that the prior offense allegations
were true.) The jury returned a death verdict. The trial court
sentenced Battle to death on the murder counts, to a
determinate term for the remaining counts and accompanying
enhancements (all of which were ordered to run consecutive to
the sentence on the kidnapping count related to the kidnapping
of Mr. Demko), and it ordered Battle to pay $10,000 in victim
restitution.

A. Guilt Phase
1. The Prosecution’s Case

The victims were Andrew Demko and Shirley Demko.
They were 77 and 72 years old respectively at the time of their
deaths. They had been married for 22 years. Both used a cane
and walker; Andrew’s hearing was almost gone. Andrew had
two adult children from a previous marriage, Denise Goodman
and Richard Demko. On or about November 14, 2000, the
mailperson noticed that the Demkos had not collected the
previous day’s mail. As the week went on, mail continued to pile
up uncollected. Because Thanksgiving was fast approaching
and Denise had not heard from Andrew or Shirley, she tried to
call them several times but received no response. She called the
police to ask them to check on her parents. The police reported
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that the Demkos’ car wasn’t there and that their dogs were
locked in a room, but that everything looked fine. But her
parents’ neighbor told her that day that he had noticed
newspapers stacking up in the Demkos’ yard. Concerned,
Denise called the police back and once again asked them for
another check on her parents.

Meanwhile, on November 18, a man and his son were
hunting in the San Bernardino desert when they found a man
lying dead on the ground. Police officers with the San
Bernardino County Sheriff’'s Office responded to the scene and,
with the assistance of a highway patrol aircraft, they also found
a dead woman about 200 yards away from the man. The bodies
were later identified as Andrew and Shirley Demko. (One of the
officers who was present at the desert heard radio traffic
concerning the second welfare check at the Demko residence,
and he thought there might be a connection between that and
the bodies found. He then went to the residence, and he
recognized a picture on the wall of Mr. Demko as the same man
he had seen dead in the desert.)

Mr. Demko was found lying face up. He was wearing blue
pajamas, a blue bathrobe, and a single blue slipper. There was
blood on the chest area of his shirt. His other slipper was found
nearby on disheveled ground that showed signs of scuffing and
dragging. An autopsy revealed he died from strangulation and
a stab wound to the neck. The stab wound was four and a half
inches deep on the right side of the neck, and it was consistent
with a wound from a single-edged knife. He had abrasions and
bruising on his forehead, which were caused by blunt force, and
on his chin and neck, which were caused by strangulation. He
also had injuries to his hands, wrists, arms, knees, and feet.
Some of these injuries were consistent with defensive wounds,

3
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some with his having been bound, and others with his having
been dragged.

Mrs. Demko was found lying face down. She was also
wearing pajamas, which had blood on them. Much of the upper
half of her body had been eaten by wild animals, so only a small
number of internal organs remained. The autopsy revealed that
her cause of death was homicidal violence of undetermined
etiology. Because significant portions of her body were missing,
the specific mechanism of death could not be determined. Her
hands were duct-taped together, and they had signs of blunt-
force trauma and cuts. Injuries to her feet and ankles were
consistent with her having been restrained with bindings or zip
ties. Police later found zip ties and bloodstained duct tape in the
area.

After being contacted by the police, Denise and Richard
accompanied officers to the Demkos’ home. The TV, VCR, and
stereo speakers were missing. On the dining room table, they
found a cup of coffee, a burned cigarette, reading glasses, and an
open newspaper dated November 13. Denise explained that
ever since she was a child, her father would wake up early each
morning and read the paper while drinking coffee. Police also
found six unwrapped Los Angeles Times newspapers (dated
November 14-19) and one Desert Times newspaper (dated
November 14) stacked in a corner of the dining room. In the
kitchen trash can, police found two FedEx delivery slips. One
was dated November 21 — three days after the Demkos’ bodies
were found — which indicated that someone had been in the
house after the murders. Finally, the Demkos’ car, a blue
Mercury Sable, was still missing.
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On the evening of November 25, police pulled over a
woman driving the Demkos’ car. A later inspection of the car
revealed blood stains on the inside of the trunk lid, as well as
items including the Demkos’ credit cards and boxes of checks.
The woman told police that she had borrowed the car from
Battle, who was a close friend of her roommate, Jenica McCune,
and who was at their apartment. According to McCune, she had
not been in contact with Battle for about a year before he
unexpectedly showed up to her apartment on around November
13, or perhaps November 15 or 16. She said he had a blue Ford
Taurus (which an insurance agent testified looked like a
Mercury Sable), and that he told her he had bought the car but
had not yet registered it.

Police went to McCune’s apartment and arrested Battle.
Detectives Michael Gilliam and Derek Pacifico took Battle to the
police station and interrogated him in the early morning hours
of November 26. In total, Battle had four taped interviews with
officers: two with Detectives Gilliam and Pacifico, on November
26 and the morning of November 27; a subsequent one with
special investigator Robert Heard as part of a polygraph
examination on November 27; and a final one on November 27,
again with Detectives Gilliam and Pacifico. Battle was advised
of and waived his Miranda rights at the beginning of the
November 26 interview and again at the beginning of the first
interview on November 27. Over the course of the four
interviews, Battle told several different versions of events
regarding his involvement in the Demkos’ murder. At trial, the
officers testified about, and the prosecution played redacted
audiotapes of, Battle’s custodial statements. The recordings
were admitted into evidence. The transcripts of the recordings
the jury heard were given to the jury for reference and admitted
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into evidence with the understanding that they would be sent
back to the jury room only if the jury requested them.

In the first interview, beginning at 1:13 a.m. on November
26, Detective Gilliam informed Battle that he wanted to talk
about the car that Battle had lent to McCune’s roommate.
Battle said that his friend Neal® had lent him the car when they
ran into each other and Neal heard that he had been laid off and
didn’t have transportation. Battle borrowed the car several
times prior to being arrested. Neal apparently showed Battle
some boxes in the car’s trunk, which contained checks, credit
cards, and ID cards with male and female names. He asked if
Battle wanted to make some money, but Battle declined and
explained he was trying to “fly straight.” Battle knew Neal was
doing “some real foul things.” He also told officers that “Left
Eye,” a woman he had not known for very long, had asked him
to store a TV and VCR for her while she moved. Battle said he
stored the TV and VCR at his home for a couple of days and then
returned them to her. (Battle was living at the time in the
Christian Living Home on Rancherias Road, less than two miles
from the Demkos. The home was a group residence primarily
for parolees, run by a Christian outreach group.)

The officers told Battle that the owners of the car Battle
had been driving had been found dead in the desert, their home
had been broken into and their TV and VCR were missing, and
someone knew Battle had the car on November 13, the day the

2 The name “Neal” is spelled in two ways in the record (also
as “Neil”). We adopt the version used by the parties, who have
chosen the spelling that first appears in the interrogation
transcript.
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owners went missing. Battle denied involvement and said he
didn’t kill anyone. He said he didn’t know if Neal and Neal’s
friends were involved, but he knew another person in his house,
Perry Washington, was involved “[w]ith the credit cards and
stuff.” He also said Washington asked him if he wanted to make
some quick cash by pawning a TV, VCR, and speakers. Since he
was already pawning some of his own possessions, including his
sword collection, he picked up the TV, VCR, and speakers from
Neal on November 17 or 18 and pawned the TV and VCR at the
Bear Valley Pawn Shop. (He did not pawn the speakers because
they were needed for an upcoming church service.) He insisted
that the only thing he was asked to do, and only thing he did,
was pawn the items.

At this point in the first interview, the tape recording of
the interrogation stopped, likely because of a technical failure.
When this interview resumed about 90 minutes later, Battle’s
version of events changed dramatically. He told officers that he
and four others — Neal, Left Eye, Neal's brother, and a man
named Steve — had for months planned to break into the
Demkos’ home, steal everything, and take over their credit.
Battle had been told the people in the house would be away on
vacation. But he saw them at home when he walked by on the
afternoon before the crimes, and so he assumed they’d be home
during the burglary.

According to Battle, the group met up shortly after 4:00
a.m. the next day, and they arrived at the Demkos’ home when
it was still dark outside. Neal’s brother entered the front door
and Mr. Demko screamed. Steve struggled with and tried to
choke Mr. Demko. Neal's brother tackled Mrs. Demko, who was
saying she was unarmed and helpless. Battle described to
officers that Mr. Demko was wearing a dark blue bathrobe and

7



PEOPLE v. BATTLE
Opinion of the Court by Cuéllar, J.

light blue pajamas. As he recounted, his job was to go to each
room and take valuables, which he did. While in the bedroom,
he could hear Mrs. Demko saying, “don’t hurt us, just take what
you want . . . we don’t have anything, but whatever you see just
take and please, you know, don’t hurt us.” When he left the
bedroom, the couple was not in the house and he didn’t see them
being tied up. But he heard them being tied up. The group left
the house in the Demkos’ car as the sun was coming up. Left
Eye was driving. Battle knew the Demkos were in the trunk
because he heard pounding coming from there. At some point,
Battle became nauseated. He asked that they stop the car, and
upon getting out he started throwing up. The others called him
names and Left Eye tried to force him to get up, but he could not
move. The group left him on the side of the road. Battle had an
idea about what the group was going to do with the Demkos.
The group returned in less than an hour, at which point Battle
started throwing up again. The others once again ridiculed him
and drove off without him. Battle eventually returned home on
his own. Later that day, he saw Neal, who apologized for calling
him names and offered him use of the Demkos’ car, credit cards,
and checks. Neal told him that they “ain’t around no more to
report [the car] stolen so you can hold onto it for a while.” From
this comment, Battle understood the couple was dead. Around
two nights later, he went back to the Demkos’ home and took
their TV, VCR, boom box, and speakers, and he then pawned the
first three items. When he went to the house, he took a FedEx
notice off the front door. Either on this trip to the house, or
during another visit, he moved newspapers from the front of the
house to the corner of the patio walkway.

Battle’s story remained the same during his second
interview, which lasted less than 25 minutes on the morning of
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November 27. He told Detectives Gilliam and Pacifico further
details about the locations of everyone in the group when they
approached the Demkos’ home and how he knew everyone in the

group. And he identified photographs of some of the
participants.

The detectives then took Battle to investigator Heard for
a polygraph examination. The pretest interview for the
examination, the examination itself, and the postexamination
interview took between three and three and a half hours. All
references to a polygraph examination were redacted at trial.
The prosecution presented the November 27 pretest interview,
polygraph examination, and postexamination interview by
investigator Heard as simply another interrogation. During the
pretest interview, Battle initially told investigator Heard a
version of the crimes that was similar to what he had told
Detectives Gilliam and Pacifico. He initially said he didn’t know
of the full extent of the burglary plan, including whether there
was a plan to kill the Demkos. But he eventually admitted that
he knew back in August that the plan was to kill the couple:
Steve was to kill Mr. Demko, and Neal's brother was to kill Mrs.
Demko. He maintained, however, that he got out of the car
before Neal and the others drove the Demkos to the desert, that
the Demkos were still alive when he got out of the car, and that
he wasn’t present at the murder scene.

Based on the pretest interview, investigator Heard then
began the polygraph examination itself. He asked Battle
various questions about the details of the crimes, including
whether Battle was present when the Demkos were killed and
whether Battle killed them himself. Battle denied both. When
investigator Heard told Battle that, based on the polygraph test
results, he knew Battle was lying about not being present at the
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killings, Battle again changed his story. He admitted that he
was present when the Demkos were killed, but that he was
brought along at gunpoint and Steve killed the couple. Battle
explained that he tried to get out of the car after the group left
the Demkos’ home, but that Steve pulled a gun on him and
threatened to hurt his godson, Marquis. As the group got to the
desert, Steve pulled Mrs. Demko from the trunk, and he and
Neal’s brother cut the zip ties off her ankles and wrists and then
duct-taped her mouth, and also potentially her arms and legs.
According to Battle, the group left Mrs. Demko with Steve while
the rest of them drove further into the desert. He did not know
how Mrs. Demko died, but he saw Steve running back toward
their car with a bloody knife. He also couldn’t say how exactly
Mr. Demko died. But he last saw Mr. Demko with Steve, who
still had the knife and had choked Mr. Demko while his ankles
and wrists were bound with zip ties. Everyone eventually ran
in different directions to throw the zip ties and duct tape around
the desert. After the crimes, Washington apparently took some
of the Demkos’ credit cards and knew they were stolen.

Investigator Heard wasn’t satisfied with Battle’s account,
and he accused Battle of having killed the Demkos himself.
Battle then admitted to stabbing them. He said he took the zip
ties off the Demkos and duct-taped them both. Steve choked Mr.
Demko until he was unconscious or dead, and then handed
Battle a knife. Steve held a gun to Battle’s back and threatened
to hurt Marquis, so Battle stabbed Mr. Demko on the left side of
his neck. Steve and Neal’s brother also forced Battle to stab
Mrs. Demko in the back. Battle did not think he killed either
victim, because he believed Mr. Demko was already dead when
he stabbed him and Mrs. Demko was still alive after being
stabbed.

10
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During his final interview, an approximately four-hour
interrogation that began almost immediately after the interview
with investigator Heard ended, Battle first told Detectives
Gilliam and Pacifico roughly the same version of events as he
had earlier told investigator Heard. But the officers doubted
aspects of his story. Detective Gilliam pointed out that it
seemed odd that Battle ended up with most of the Demkos’
property if, by his account, he was only a minor player in the
five-person operation. He also told Battle that Left Eye could
not have participated in the crimes because she had been
arrested and jailed on the night of November 12, and he and
Detective Pacifico questioned Battle about how only Battle’s
footprints were found at the scene of the murders; but neither of
these statements were actually true.

Battle then changed his story once again. He claimed he
never went out to the desert, and that he had lied to protect his
friend, Washington. In this new version of events, he stated that
he alone went to the Demkos’ home after spontaneously deciding
to burglarize it and pawn off some of their possessions. He
explained that he had just been fired from his job and needed
money for rent and other bills. He didn’t think anyone would be
at the home, and that if they were, they would be asleep. When
he entered the home through the unlocked back door, he was
surprised by Mr. Demko and got scared. So, he tied the couple
up with a rope from the garage, fled the home without taking
any property, and returned to the Christian Living Home, where
he told Washington what had happened. Washington told
Battle to take off his clothes, which he would destroy for him.
Battle then showered; when he got back to his room,
Washington was gone. But Washington returned later that
morning. He told Battle that he had used zip ties and duct tape
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to bind the Demkos, taken them to the desert, stabbed Mrs.
Demko in the back and the neck, and choked and stabbed Mr.
Demko in the neck. Washington had, among other things, the
couple’s driver’s licenses, and he said their credit cards and
checks were in their car. Washington said Battle could drive the
car because the couple would not be found. Battle said he went
back to the Demkos’ house at some point for their TV and VCR,
and on another occasion he drove to the desert area but turned
back. He said he knew nearly all the details about the desert
crime scene based on what Washington had told him.

The detectives doubted Battle’s newest version of events.
For example, they both pressed the fact that Battle knew too
much about the murders not to have been present. At this point,
Battle changed his story one final time. His final version of
events diverged from his prior account at the point when he
returned home and told Washington what had happened. He
still claimed he initially went to the Demkos’ house alone
(though now he stated he had brought zip ties with him and used
them to tie up the couple). But now Battle claimed that when
he returned home, Washington brought Battle back to the
Demko residence. The two men took the couple’s TV and VCR,
as well as other items. Washington then told Battle to help him
pick up the couple, and Battle put Mrs. Demko into the trunk of
the couple’s car. When he asked Washington what they were
doing, Washington pulled a gun on him and threatened to kill
Battle’s godson. Battle then put Mr. Demko in the trunk. Mrs.
Demko asked if they were going to kill her, and Battle said they
were not. Washington directed Battle to drive to the desert, and,
once they arrived, he told Battle to get Mrs. Demko out of the
trunk. Washington kept the gun on Battle and told him to kill
the couple. At Washington’s direction, Battle duct-taped Mrs.
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Demko’s mouth (though he did so loosely), her arms behind her
back, and her feet. She said, “I thought you wasn't gonna kill
us,” and Battle started crying. Washington said, “come on T,
your son’s what, counting on you, don’t fuck it up.”

Battle stabbed Mrs. Demko in the back and the neck.
When they drove away, she was still alive. Battle then exited
the car again and got Mr. Demko out of the trunk. Washington
told Battle, “just remember about your boy and worry about
what I tell you to do now” and directed him to choke Mr. Demko.
Battle did so, and then on Washington’s orders, he stabbed Mr.
Demko in the neck.

Despite all the variations and apparent lies in Battle’s
different accounts, the prosecution argued that the details he
recounted across his custodial statements matched other
evidence of how the crimes took place. According to the
prosecution, Battle accurately described the location of the
Demkos’ home, details of its interior layout, and items that the
Demkos possessed there. He also said that when he arrived at
the home in the early morning, Mr. Demko was sitting at the
kitchen table, which was consistent with Denise’s description of
her father’s routine, and with the open newspaper, reading
glasses, and coffee found at the kitchen table. He correctly
noted Mr. Demko was hard of hearing. He admitted that he
returned to the Demkos’ home at least once and moved a FedEx
slip from the front of their home, which was consistent with the
slips found in a trash can in the home. And the prosecution
argued that key details Battle gave about the killings matched
evidence, including the autopsy and forensic reports, in at least
five ways: As Battle described, Mr. Demko was wearing blue
pajamas and a darker blue robe, and Mrs. Demko was also
wearing pajamas and zebra-print slippers. His statements that
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the Demkos were bound with zip ties and duct tape were
consistent with the abrasions on their bodies and the evidence
of both restraints found in the desert. His statements that the
Demkos were wounded and shoved inside the trunk of their car
were consistent with the blood found on the lid of the trunk. He
accurately described multiple details about the route to the
desert. And the autopsy findings on the Demkos’ causes of death
corroborated Battle’s particular description of how Mr. Demko
was strangled and stabbed with a knife.

In addition to the custodial statements, the prosecution
presented testimony from witnesses that corroborated the
statements and also linked Battle to the crimes.

Matthew Hunter, a friend of Battle’s from the Christian
Living Home, testified that sometime before November, Battle
told him he was going to acquire a car and that the people “he
got the car from ... would come up missing” in the desert.
Battle said he could bury a body in the desert, and nobody would
ever find it.

According to Neal, whose real name was Anthony Bennett,
Battle said he could get cars “real cheap.”

McCune testified that Battle called her on the day of his
arraignment, and she recounted their conversation. He told her
that the crime was a robbery that went bad. He, Washington,
and some other guys broke into a house, and when an old man
appeared in the hallway, Battle got scared and turned to leave.
But, as Battle told McCune, Washington pulled a gun on him
and said, “We’re not gonna get out of this now, they’'ve seen us.
We're parolees, we'll have to pay for this.” Washington
mentioned he was a three-striker. Washington said he would
kill Battle’s nieces and nephews (an apparent reference to
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McCune’s children) and hurt Marquis if Battle didn’t do as he
was told. Washington then had Battle tie up the elderly couple,
put them in the trunk, and drive to the desert; Washington
apparently sat behind Battle in the car and pointed a gun at
Battle’s head. Battle didn’t tell McCune what happened to the
people. And she didn’t remember Battle specifically mentioning
any particular people besides Washington being involved.

William Kryger technically shared a room with Battle at
the Christian Living Home but didn’t sleep in the room. Kryger
testified that he saw Battle in the living room sometime around
November 16 or 17, between 12:00 a.m. and 1:00 a.m. Battle
was wearing a black sweatsuit and holding silver duct tape and
zip ties. When Kryger asked Battle what he was doing, Battle
responded, “Don’t worry about it,” and left. The next morning
or the morning after that, Kryger saw Battle bringing cleaning
supplies, video tapes, and a big TV into their bedroom. He
assumed these items were being unloaded from a car Battle had
recently acquired. Kryger’s description of the car matched the
Demkos’ car. Kryger also testified he saw Washington removing
items from the car, but he admitted that he previously had said
Washington was at his girlfriend’s home at the time.

The prosecution also introduced other testimony about
physical evidence that tied Battle to the crimes. First, the day
after Battle’s arrest, detectives searched the room Battle shared
with Kryger. They found, among other things, a Nordic Track
box and accompanying VCR cassette in Mrs. Demko’s name, and
a Capital One credit card sheet, also in her name, hidden under
Kryger's bed. They also found two stereo speakers with
dimensions matching the indentations in the carpet of the
Demkos’ home. A few days later, detectives searched
Washington’s room at the Christian Living Home. They didn’t
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find any items obviously connected to the Demkos. But in the
patio area outside of the home, they found a pillowcase
containing the Demkos’ checks, credit cards, and wallets.
Additionally, officers recovered the Demkos’ TV, VCR, and
videos from Bear Valley Pawn. The pawn slips for the videos,
dated November 15, and the TV and VCR, dated November 17,
had Battle’s name and fingerprints on them. McCune
discovered additional evidence underneath her bathroom sink
as she was packing to move: most critically, a calling card and
gas cards, all with the name “Demko” on them.

Finally, anticipating Battle’s third party culpability
defense, the prosecution presented evidence that Washington
was at work at the time Battle said the killings took place.

2. The Defense’s Case

The defense argued that Perry Washington killed the
Demkos, that Battle had no involvement in the murders, and
that Battle became involved in this situation only because he
took, used, and got rid of the Demkos’ property after their
deaths. Defense counsel argued that Battle made up the
confessions to officers because Battle knew about the murders
but was afraid of and wanted to protect Washington. Battle
feared Washington would kill Marquis. The defense presented
a range of evidence to support its theory.

On cross-examination during the prosecution’s case-in-
chief, the defense elicited testimony from Kryger about
Washington’s involvement in a residential burglary a little more
than a week before the Demkos’ murder. According to Kryger,
he was with Washington when Washington took a man home
from the hospital as part of an illegal taxi service, and then hid
in the man’s home and stole his property, including a TV and
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VCR. Kryger picked up Washington after the burglary, and
Washington brought the TV and VCR back home.

The defense also introduced evidence that Washington
had a motive to kill the Demkos after burglarizing their home
and committing robbery: He had prior convictions. The defense
sought and was granted judicial notice of Washington’s two
prior felony convictions for robbery. A lawyer testified that,
under California’s “Three Strikes” law, Washington would have
faced a sentence of 25 years to life in prison if caught and

convicted of another felony for the burglary of the Demkos’
home.

Moreover, the defense elicited testimony from Battle’s
friends and acquaintances that Battle had peculiar interactions
with Washington around the time of the murders. On cross-
examination, McCune testified that on the day of Battle’s arrest,
Washington appeared to have called Battle about 15 times. She
said it seemed like Washington was directing Battle’s behavior,
and that Battle was afraid. Marquis’s mother testified that
whenever Battle was in the Demkos’ car, Washington was also
there. She also testified that Battle acted like a father to
Marquis and would take any threat against him very seriously.
The reverend who ran the Christian Living Home testified that
Battle seemed withdrawn and preoccupied during the two
weeks before being arrested. He also noticed two suspicious
things relating to Washington during this time period. First, a
couple of weeks before the arrest, he saw Washington and Battle
together in the house. As he approached them, Washington
intercepted him as Battle slipped by in the hallway; Battle then
went into his bedroom, came out with a pillowcase, went outside
through the back door, and then came back into the house.
Second, at Thanksgiving dinner Washington came in, went over
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to Battle and Hunter, had a conversation with them, and then
all three men left.

The defense also presented evidence that Washington and
others in his life had used some of the property stolen from the
Demkos’ home: namely, credit cards and a check. Washington
was ultimately arrested for a parole violation, credit card fraud,
theft, and embezzlement.

Furthermore, the defense called Johnney Prowse, who had
been confined at the West Valley Detention Center with
Washington. Prowse testified that sometime between late 2000
and April 2001, he overheard Washington tell two other inmates
that he “got away with a couple of hot ones” for which “Battle
Cat,” as Battle was known, was being charged with. Prowse
later met Battle in jail, asked him if he was “Battle Cat,” and
told him what he had heard. Prowse did not receive any benefit
for his testimony in this case.

Finally, the defense challenged the adequacy of the
investigation of the crimes. For example, police didn’t interview
Washington or search his room until multiple days after Battle
made custodial statements implicating him; their questioning of
Washington focused mainly on the stolen credit cards, and they
did not investigate Battle’s claims that Washington had entered
the Demkos’ house or driven their car; and they didn’t attempt
to match the latent prints developed in the case to Washington.?

8 In addition to advancing its third party culpability
argument, the defense challenged the strength of the evidence
against Battle. For example, the defense pointed to
inconsistencies between Battle’s custodial statements and the
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3. Rebuttal
The prosecution called five law enforcement officers, each
of whom Prowse claimed he told about Washington’s
admissions. They testified Prowse never told them about an

inmate having confessed to a crime for which someone else was
being framed.

B. Penalty Phase
1. The Prosecution’s Case in Aggravation

The prosecution presented a stipulation that Battle had
two prior felony convictions: one in 1995 for first degree
residential burglary, and one in 1997 for forgery. The
prosecution also presented evidence of two unadjudicated
offenses. First, while serving time in 1999 for the forgery
conviction, Battle participated in a prison riot. Battle admitted
that he hit an inmate in self-defense, and because of his
involvement he was temporarily placed in administrative
segregation. Second, the prosecution called Matthew Hunter
and Anthony Bennett, both of whom testified that Battle had
attacked Hunter in the summer of 2000, when the three were
living together in another Christian Living Home. Battle and
Hunter went out drinking one night, and Battle became jealous
when Hunter talked to a woman. Battle asked Hunter to go
outside, and he then twice struck Hunter on the back of the head
with a brandy bottle, knocking him to the ground and causing
lacerations. According to Bennett, right after the assault Battle
said he had beaten Hunter because Hunter had disrespected

physical evidence, including that Battle said he stabbed Mr.
Demko on the left side of his neck, but the stab wound was
actually on the right side.
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him by “hitting on his girlfriend.” Battle also said he tried to
kill Hunter and he should have killed him, though Bennett
admitted he had not mentioned these statements to the officers
investigating the Demko murders. According to Hunter, Battle
later explained that he had gotten drunk and “tripped out.”

Finally, the prosecution presented victim impact evidence
through the testimony of Denise Goodman and Richard Demko.
The two testified about their father and stepmother, shedding
light on their humble upbringings and wonderful marriage of 22
years. The two also testified about how difficult their parents’
deaths and the trial had been on them. Denise described to the
jury how she was a “daddy’s girl,” and had great memories of
her father, including how he taught her to accomplish anything
she could set her mind to. She recounted the horror of learning
her father and stepmother were killed, having to identify them
from a photograph, and having to learn at trial about the
gruesome way they were killed. And she described how she felt
following the murders: She became cynical and distrusting,
scared of shadows, constantly locked doors behind her, and
suffered nightmares. Richard described how his father had been
his mentor and how his teenage daughter adored the Demkos.
He said the murders took away his sense of security and made
him afraid to let his daughter ride her bike out on her own. And
he testified about how hard it was to learn at the trial that his
parents had been put in the trunk of a car and taken out to the
desert to be butchered.

2. The Defense’s Case in Mitigation
The defense presented testimony from family members
about Battle’s background and upbringing, a psychologist about
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the impact of Battle’s childhood on his personality and behavior,
and an expert regarding prison conditions.

The court heard testimony from Battle’s biological father,
three of his biological aunts, his biological grandmother, and two
biological half sisters. Their testimony revealed how the
extended family was plagued by poverty, violence, and racism,
and that Battle experienced these issues during his early
childhood. Battle’s biological mother, a White woman, left his
biological father, a Black man, when Battle was three months
old. She eventually moved with Battle to West Virginia, where
her parents lived. Her family was poor; sometimes they put
coffee and water in Battle’s baby bottle because they could not
afford milk. At times, Battle was sent to live in a foster home.
His foster family in West Virginia, a White family, made racial
comments and spanked him with a wooden board. The town
where he lived in West Virginia was also apparently racist, and
because Battle was not White the community shunned the
entire family. When the older children walked with Battle,
people threw rocks and eggs at them. His grandmother made
racist comments and refused to pick him up. One night,
someone burned a cross in the yard, and Battle’s mother
suspected it might have been her own parents. Eventually, this
all proved too much for her. Just before his fifth birthday, she
gave him up to the Battles for a private adoption.

Battle’s adoptive mother, Laura Battle, testified (in a
videotaped deposition) about raising Battle with her husband.
She testified that Battle had a normal childhood with no major
psychological or behavioral problems. But she testified that he
experienced “racial issues” as a child and was treated differently
because of his race. She said he had a hard time adjusting to
being the only minority child in karate class, which he did for 12
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