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Opinion

[*531] [***2] KAREN NELSON MOORE, Circuit Judge. Gary Hughbanks, a death-row prisoner in Ohio. appeals the
denial of his petition for a writ of habeas corpus by the United States District Court for the Southem District of Ohio.
Hughbanks contends that the State withheld material evidence in violation of Brady v. Maryland, 373 U.S. 83, 83 S. CL 1194,
10 L. Ed. 2d 215 (1963), and he asserts that the Ohio Court of Appeals unreasonably determined that his trial counsel did not
offer ineffective assistance at his mitigation [**2] hearing. For the reasons set forth below, we AFFIRM the decision of the
district court denying Hughbanks habeas relief.

1. BACKGROUND

A. Factual Background

Because this case does not ture on factual disputes but solely involves issues of law, we present the following account of the
facts from the Ohio Supreme Court's decision:
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Around 9:00 p.m. on May 13, 1987, William and Juanita Leeman returned to their home in Springfield Township in
Hamilton County, Ohio. Once inside, William Leeman confronted a burglar, who proceeded to kill 55-year-old William
and 53-year-old Juanita with a knife.

These murders went unsolved for ten years. In August 1997, Larry Hughbanks, the defendant's brother, and Gary
Hughbanks Sr., the defendant's father. informed police that Hughbanks had murdered the Leemans.

Hughbanks was tried and convicted of the aggravated murders of the Leemans and sentenced ta death. To establish
[*532] Hughbanks's guilt, the state introduced a confession, testimony that Hughbanks's [sic] accurately described the
layout of the Leeman home and the Leemans' personal property, and two of Hughbanks's knives, which were linked to the
murders.

Hughbanks had gone to the Leeman home during the evening {**3] of May 13, 1987, to commit burglary. After looking
through the windows to ensure that no one was home, Hughbanks broke in through a back window. Hughbanks went to
the master bedroom and took William's wallet and jewelry from the dresser.

When the Leemans came inio the house, William confronted Hughbanks in a bedroom. Hughbanks attacked William with
a knife, stabbed him repeatedly, and then slit his throat. According to Hughbanks's confession, the attack was over
in [***3] "a matter of seconds.” After Hughbanks slit William's throat, he chased Juanita into the living room, grabbed
her, and slit her throat.

Hughbanks washed in the bathroom and lefi a bloody hand towel in the sink. He then left the house through the back door,
ran through the back yard into adjoining woods, and traveled along a creek to a nearby school. Hughbanks was gone by
the time police officers arrived.

After being attacked, Juanita stumbled out the front door of her home. While bleeding profusely, she somehow moved
from the patio to the driveway, then down the driveway, before collapsing near the street.

Al approximately 9:25 p.m. that evening, Police Officer Pat Kemper was driving his pawrol car when he saw someone
lying [**4] on the driveway at the Leemans' house "waving [her] ann in a real slow motion * * * to get attention.”
Kemper noticed that the person was covered in blood. Upon stopping, Kemper asked, “Who did this to youf?]" Juanita
was conscious, but when she started to talk. "blood was gurgling out of her throat, and the whole side of her face just fell
open * * *." Juanita died of her injuries at the hospital.

Police officers entered the Leemans' house and found William's body in the master bedroom. There were signs of a violent
struggle; part of the bedroom wall was bashed in, 4 lamp was tuned over, and blood was smeared on the wall. There was
a pool of blood on the carpet between the bed and the wall and a pool of blood under William's head. The telephone cord
had been cut. and open dresser drawers appeared to have been searched.

A "large puddle of blood" on the living room carpet indicated where Juanita had been attacked. A trail of blood leading
out the front door, onto the front porch, and down the driveway showed Juanita's line of travel after the attack.

Blood smears on an unlocked back screen door suggested that the killer had left that way. On the day after the murders, a
police bloodhound [**5] tracked the killer's scent using the hand towel Hughbanks had left in the sink. The bloodhound
followed the scent out the back door, down a hill, and into the creek that borders the Leemans' back yard. The bloodhound
then traveled along the creek for a quarter of a mile before losing the scent near a neighborhood school.

The police investigation did not uncover any trace evidence, hair fibers, or fingerprints that could identify the killer.
Between May 1987 and August 1997, the police checked out "hundreds of leads," but the killer remained unidentified.

[*533] During the summer of 1997, Larry Hughbanks told the police that Gary Hughbanks Jr., his brother, had killed the
Leemans. Larry told police that Hughbanks was living in Arizona, but that before leaving, Hughbanks had said, "[1] did it,
and * * * threw the knife in some woods." Gary Hughbanks Sr., the defendant's father. soon thereafler went to the police
station "to talk * * * about his son murdering the Leemans."

[***4] In August 1997, Larry and Gary Sr. met with John Jay, an investigator with the Hamilton County Prosecutor’s
Office, and Mark Piepmeier, an assistant county prosecutor. Lamry turned over a survival knife with a ball compass
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on [**6] the end of the handle. Larry said that Hughbanks "had thrown that knife in a wooded area back in the early part
of 1988 out in Amelia, Ohio, when they lived in a trailer.” Gary Sr. also implicated Hughbanks in the Leeman murders.

Subsequent police interviews of Jerry Shaw, Hughbanks's uncle, and Howard Shaw, Hughbanks's cousin, resulted in
additional informmation implicating Hughbanks as the Leemans' killer. Lisa Legget, identified as Hughbanks's “ex-
common-law wife," provided police with another survival knife with a ball compass on the handle that had belonged 10
Hughbanks. In May 1987, Leggett and Hughbanks had lived near the Leeman home. According to Leggett, the knife was
"left behind by [Hughbanks] when they split."

In September 1997, Tucson, Arizona police amested Hughbanks. During a police interview on September 9, 1997,
Hughbanks denied any involvement in the Leeman murders. Thereafter, Hughbanks remained in police custody in Arizona
pending extradition to Ohio.

Several days later, on September 16, 1997, Tucson police detectives interviewed Hughbanks again. Hughbanks admitted
breaking into the Leemans' house and said that two accomplices had been with him during the burglary. [**7] Later,
Hughbanks said that a fourth man might have also been at the scene. Hughbanks admitted confronting William in the
bedroom after the Leemans arrived home but stated that an accomplice had stabbed William and cut his throat. Hughbanks
stated that he did not know where Juanita had been and said that his accomplice had "probably got her first."

As Hughbanks's interview progressed, Hughbanks acknowledged telling his father, brother, and uncle, " killed
somebody." Hughbanks then said, "I went in to commit a burglary. I got scared. I fought with the guy. * * * And I
probably ran after the woman and killed her, too." Hughbanks also admitted that he was by himself when he broke into the
home and killed the Leemans. Hughbanks said that he had been "completely surprised” by William and had tried to “get
away from him in the bedroom.” Hughbanks indicated that he “probably" tried to get away by getting out the window, but
said, "I think he pulled me back.” Hughbanks stated that he had killed the Leemans with a "military knife," which he had
found in an "ammo box" in the Leemans' bedroom closet-

When asked about Juanita's location during her husband's murder, Hughbanks replied, "Probably behind [**8] me,
watching me, and then after I cut his throat, she took off running out of the house and I went after her." Hughbanks said
that he caught her in the living room and added, "I figured I cut her enough that she—she'd bleed to death."

[***5] Hughbanks admitted that he had kept the knife with him when he fled the [*534] scene. Hughbanks stated that
after he had left the Leemans' house, he ran towards the woods and creek behind the house. Hughbanks "got the bload off
fhimself] in the creek" and then followed the creek to Greener School. Later, Hughbanks threw away the costume jewelry
that he had taken.

State v. Hughbanks, 99 Ohio St. 3d 365, 2003-Ohio-4121, 792 N.E.2d 1081, 1086-88 (Ohio 2003).

B. Procedural Background

A jury convicted Hughbanks on all counts and recommended the death penalty. The trial court accepted this recommendation
and imposed a death sentence for the aggravated murders and a prison term of ten to twenty-five years for the aggravated
burglary. Hughbanks's conviction and sentence were affirmed by both the Ohio Court of Appeals, Stare v. Hughbanks, No. C-
980595, 1999 Ohio App. LEXIS 5789, 1999 WL 1488933 (Ohio Ct. App. Dec. 3, 1999), and the Ohio Supreme Court, State v
Hughbanlks, 99 Ohio St. 3d 365, 2003-Chio-4121, 792 N.E.2d 1081 (Ohio 2003). In July 2000, Hughbanks filed his first
petition for post-conviction relief, which the Ohio courts denied. Stare v. Hughbanks, No. C-010372, 2003-Ohio-187, 2003 WL
131937 (Ohio Ct. App. Jan. 17. 2003); State v. Hughbanks, 100 Ohio St. 3d 1484. 2003- Ohio 5992, 798 N.E.2d 1093 (Ohio
2003) (table). In June 2003, after the Supreme Court decided .4rkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d
335 (2002), Hughbanks petitioned the Ohio courts for post-conviction {**9] relief, asserting intellectual disability under
Atkins, which the courts denied. Srare v. Hughbanks, No. C-070773 (Ohio C1. App. Sept. 3, 2008) (unreported) R. 167-1
(Suppl. App'x) (Page ID #11453); State v. Hughbanks, No. 2008-2014, 121 Ohio St. 3d 1425, 2009-Ohio-1296 (Ohio Mar. 25,
2009) (unreported) R. 167-1 (Suppl. App'x) (Page ID #11459). In April 2010, Hughbanks filed a successive petition for post-
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conviction relief, which the Ohio Court of Appeals dismissed due to lack of jurisdiction. State v. Hughbanks, No. C-120351
(Ohio Ct. App. Mar. 6, 2013) (unreported) R. 167-5 (Suppl. App'x) (Page ID #14429).

In February 2007, Hughbanks filed in the district court a petition for a writ of habeas corpus, which the court stayed while
Hughbanks exhausted his state-court remedies. In his final amended petition, Hughbanks asserted twenty-two grounds for
relief, all of which the district court denied. Hughbanks v. Hudson, No. 1:07-cv-111, 2018 U.S. Dist. LEXIS 228976, 2018 WL
9597457 (S.D. Ohio Sept. 7, 2018). The district court also determined that there was no basis to grant a certificate of
appealability on any ground. 2018 U.S. Dist. LEXIS 228976, [WL] at *58. We granted Hughbanks's application for a
certificate of appealability on two claims: (1) whether the prosecution withheld material evidence from the [***6] defense in
violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). and (2) whether trial counsel were
ineffective for failing adequately to investigate and present mitigation evidence.

IL DISCUSSION

A. Standard of Review

We review de novo a district court's denial of a petition for a [**10] writ of habeas corpus. Josepl v. Coyle, 469 F.3d 441, 449
(6th Cir. 2006). Hughbanks filed his habeas petition after the effective date of the Antiterrorism and Effective Death Penalty
Act of 1996 (*AEDPA"), and thus we apply its provisions 1o his case. /d.

We review the decision of "the last state court to issue a reasoned opinion on the issue[s]" raised in a habeas petition. Id. at 450
(quoting Payre v. Bell, 418 F.3d 644, 660 (6th Cir. 2005)). Under AEDPA, when a state court has adjudicated the merits of a
claim, we may grant a writ of habeas corpus if (1) the state court's decision "was contrary to, or involved an unreasonable
application of, clearly established [*535] Federal law, as determined by the Supreme Court of the United States,” 28 US.C. §
2254(d)(1), or (2) the state court's decision "was based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding," id. § 2254(d)(2). As discussed in more detail in Part IL.C, the Ohio Court of Appeals
in 2003 was the last state court to issue a reasoned opinion on Hughbanks's ineffective-assistance-of-counsel claim, and it
adjudicated the claim on the merits. However, when a state court has not adjudicated the merits of a claim, the requirements of
§ 2254(d) do not apply. IWilliams v. Anderson, 460 F.3d 789. 796 (6th Cir. 2006). For reasons that we discuss at greater length
in Part ILB, the last Ohio court to issue a reasoned opinion discussing Hughbanks's [**11] Brady claim did not reach the
merits of the claim, and therefore "AEDPA's deferential standard of review does not apply" to Hughbanks's Brady claim. Id.

B. Brady Claim

1. Procedural Default

On appeal, Hughbanks limits his Brady claim to the grounds presented in his second state post-conviction application, relying
exclusively on the evidence he obtained during federal [***7] discovery. Appellant Br. at 35 & n.4. The last state court to
issue a reasoned opinion on Hughbanks's Brady claim from his second post-conviction application was the Ohio Court of
Appeals in 2013. State v. Huglbanks. No. C-120351 (Ghio Ct. App. Mar. 6, 2013) (unreported) R. 167-5 {Suppl. App'x) (Page
D #14429). The Ohio Court of Appeals did not reach the merits of the claim. Instead, the Ohio Court of Appeals held that the
trial court lacked jurisdiction to consider Hughbanks's petition because Hughbanks did not satisfy the time requirements of
Ohio Revised Code § 2953.21(A)(2) or the requirements set out in Ohio Revised Code § 2953.23 for a successive post-
conviction petition. Id. at 2-3 (Page ID #14430-31); see Barton v. Warden, 786 F.3d 450. 462 (6th Cir. 2015) (per curiam)
(holding that a state court's explicit application of a procedural rule to bar the adjudication of a claim on the merits counts as a
“last reasoned opinion"). In applying these state-law procedural bars, the Ohio Court [**12] of Appeals did not adjudicate
Hughbanks's Brady claim on the merits; thus, "the limitations imposed by § 2254(d) do not apply, and we review the claim de
novo." Bies v. Sheldon, 775 F.3d 386, 396 & n.7 (6th Cir. 2014) (recognizing that our court has held that Ohio courts' use of
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Ohio Revised Code § 2953.23 to bar a petitioner's claim constitutes procedural default); White v. Warden, 940 F.3d 270, 275
(6th Cir. 2019) (holding the same for Ohio Revised Code § 2953.21(A)(2)).

Because the Ohio Court of Appeals applied a state-law procedural bar to reject Hughbanks's Brady claim, we consider his
claim to be procedurally defaulted. Bies, 775 F.3d at 396. Generally, "[u]nexcused procedural default precludes federal habeas
review. However, federal courts can excuse procedural default upon a showing of either cause and prejudice or a fundamental
miscarriage of justice.” Id. (internal citations omitted). When considering procedurally defaulted Brady claims, the Supreme
Court has held that two of the three elements of an alleged Brady violation, whether the evidence was suppressed by the State
and whether such suppressed evidence was material, constitute the required cause and prejudice to excuse procedural default.
Strickler v. Greene, 527 U.S. 263, 282, 119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999). Thus, if Hughbanks can demonstrate a
meritorious Brady violation, he will have also made the requisite showing of cause and prejudice, allowing us to grant habeas
relief. [**13] Accordingly, we proceed [*536] to an analysis of his claim on the merits.

[***8] 2. Merits

A Brady claim has three elements: (1) "the evidence in question [is] favorable," (2) "the state suppressed the relevant evidence,
either purposefully or inadvertently,” and (3) “the state's actions resulted in prejudice." Thomas v. Westbrooks, 849 F.3d 659,
663 (6th Cir. 2017) (alteration in original) (quoting Bell v. Bell, 512 F.3d 223, 231 (6th Cir. 2008)). Favorable evidence is
evidence that is "exculpatory” or “impeaching." Bies, 775 F.3d at 397 (quoting Strickler, 527 U.S. at 282). The third prong,
prejudice, "is sometimes referred to as the 'materiality’ requirement.” . Importantly, a court must consider "the materiality of
withheld evidence . . . only by evaluating the evidence collectively," Castleberry v. Brigano, 349 F.3d 286, 291 (6th Cir. 2003)
(citing Kyles v. Whitley, 514 U.S. 419, 436, 115 S. Ct. 1553, 131 L. Ed. 2d 490 (1995)), not “item by item," Spirko v. Mitchell,
368 F.3d 603, 609 (6th Cir. 2004) (citing Kyles, 514 U.S. at 436).

Hughbanks contends that the State suppressed six categories of material evidence: (1) infonmation identifying other suspects;
(2) documentation concerning the actions of Burt Leeman, one of the victims' sons, that implicated Burt in the murders; (3) the
absence of trace evidence at the scene of the crime that implicated Hughbanks; (4) eyewitness statements that did not match a
description of Hughbanks; (5) evidence that impeached the prosecution's theory of the case; and {6) evidence that impeached
the prosecution's [**14] witnesses. Appellant Br. at 37.

a. Favorable and Suppressed Evidence

i Evidence of Other Suspects

Hughbanks first argues that the State suppressed evidence that identified other suspects, including Douglas Hayes, George
Wambsganz, Stacy Grisby, Michael Hensley, and several juveniles. R. 213 (Third Am. Pet. at 58-60) (Page ID #15966-68);
Appellant Br. at 37, 44-47. Hughbanks provides evidence gathered during federal habeas discovery that local law enforcement
had detailing the investigation into these suspects. Appellant Br. at 44-47. The Warden appears to concede that this evidence
was suppressed. arguing instead that the evidence was not favorable. Appellee Br. at 22-24. Specifically, the Warden argues
that the State was required to disclose only "legitimate suspects." /d. at 24, Apart from the evidence conceming Douglas Hayes,
we agree that the Warden has the better of the argument.

[***9] "Prosecutors are not necessarily required to disclose every stray lead and anonymous tip, but they must disclose the
existence of 'legitimate suspects.” Gumm v. Mitchell, 775 F.3d 345, 364 (6th Cir. 2014) (quoting D'dmbrosio v. Bagley, 527
F.3d 489, 499 (6th Cir. 2008)). In determining what constitutes a "legitimate suspect." we generally look to see what evidence
substantiates that the suspects may have {**15] been involved in the crime. /d. at 366; see also Jamison v. Collins, 291 F.3d
380, 391-92 (6th Cir. 2002) (noting that enough relevant factors consistent with the details of the crime matched a second
suspect such that information concerning the suspect should have been disclosed). Only the information the police had
pertaining to Hayes meets this standard. During the investigation, a jailhouse informant named Thomas Edward Buster told
Detective that Hayes admitted that he committed a murder with details that maliched the Leemans' murder. R. 167-5 (Buster
Polygraph Results at 1-2) (Page ID #14070-71). A polygraph test determined that Buster was [*537] being truthful when he
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10ld police about the confession. /d. at 2 (Page ID #14071); see Gunusi, 775 F.3d at 364 (concluding that a suspect who was
reported to have confessed to committing the crime to be a legitimate suspect who should be disclosed). However, for the other
four leads, Hughbanks has not demonstrated that the police withheld any evidence showing a sufficient connection to the
details of the crime. None of the other suspects confessed to killing the Leemans, were implicated by trace evidence, or were
linked to any activities that were consistent with the Leemans' murder. See R. 167-5 (Investigative Materials) (Page [**16] ID
#14041-46, 14058-59, 14128, 14141). Thus, we will consider only the alleged Hayes confession when assessing the materiality
of this category of evidence.

ii. Evidence Concerning Burt Leeman

Hughbanks contends that the State suppressed evidence that identified Burt Leeman, one of the victims' three sons, as a
suspect, including that Burt was suspected of credit-card fraud related to one of his father's cards after his murder, that the sons
would receive $200,000 each upon the death of their parents, and that Burt's conduct and demeanor was suspicious during the
investigation. R. 213 (Third Am. Pet. at 58-59) (Page ID #15966-67); Appellant Br. at 47-52. Hughbanks provides the
following evidence to support his claim: a report regarding Burt's involvement, R. 167-5 (Burt Leeman Report) (Page ID
#14061-64); an investigative report [***10] provided to the FBI, R. 167-5 (FBI Investigative Report) (Page ID #14128-31); an
analysis by the FBI of the crime, R. 167-5 (FBI VICAP Report) (Page ID #14135-39), and credit-card history of William's
card, R. 167-5 (Leeman Credit History) (Page #14132-34). It is uncontested that this evidence was not provided to the defense.
Evidence implicating a different [**17] suspect is clearly favorable to Hughbanks.

The Warden also argues that much of this evidence was reported in the local newspaper and thus cannot be considered
suppressed Bradv material. Appellee Br. at 32. True enough, "there is no Brady violation if the defendant knew or should have
known the essential facts permitting him to take advantage of the information in question or if the information was available to
him from another source.”" Carter v. Bell, 218 F.3d 581, 601 (6th Cir. 2000). However, under the circumstances here, the
newspaper articles cannot have put Hughbanks's attorneys on notice of law enforcement's serious interest in Burt as a suspect,
both for the murders of his parents and the credit-card faud, or that the FBI had provided a different theory of the case
supporting Burt's inclusion as a suspect. One newspaper article stated that "Burt Leeman said police told [the brothers] early in
the investigation that they suspected family members were involved in the slayings because of the viciousness of the killings.
Police had consulted a psychologist who expounded on the theory of the family's involvement." R. 166-18 (Newspaper Articles
at 9) (Page ID #8964). It also noted that the brothers had taken polygraph tests. Jd. [**/8] A second article summarized the
same information. Jd. at 14 (Page 1D #8969). The newspaper reports point to the fact that the police considered Burt to be a
suspect but did not give any indication that the police believed that Burt was a serious suspect, that the credit-card fraud
investigation existed, or that records existed supporting these facts. It is too much to imply from these articles, none of which
include official police-department comments, that the defense would have had the essential facts necessary to take advantage of
the reports concerning Burt's involvement and the investigation [*538] materials from the credit-card fraud. See Strickier. 527
U.S. at 284-85 (holding that a newspaper article detailing that a witness had been interviewed by the police did not suffice 1o
put a defendant's lawyer on notice that records and evidence concerning the witness existed and had been suppressed).

(***11] The Warden also argues that the FBI VICAP report is not exculpatory evidence because it is "the FBI's opinion."
Appellee Br. at 29. The Supreme Court has recognized that a prosecutor need not disclose “"preliminary, challenged, or
speculative information." United States v. Agurs, 427 U.S. 97, 109, 96 S. Ct. 2392, 49 L. Ed. 2d 342 & n.16 (1976) (quoting
Giles v. Marvland, 386 U.S. 66, 98, 87 S. Ct. 793, 17 L. Ed. 2d 737 (1967) (Fonas, J., concurring in the judgment)); see also
Hoods v. Smith, 660 F. App'x 414, 435 (6th Cir. 2016) (holding [**19] that it was not unreasonable to consider an officer's
conclusion as a preliminary suspicion when the officer "provided little information about the basis of his "conclusion’ and did
not explain the extent to which it was shared by others in [the department]"). But we fail to see how a routinely prepared FBI
crime-analysis report, compiled after reviewing relevant evidence, and requested and relied upon by investigating police
officers, falls within that category. See R. 167-5 (FBI VICAP Report) (Page ID #14091, 14135). Accordingly, the evidence that
Hughbanks put forward concerning Burt Leeman as a suspect will also be considered in our materiality analysis.

iii. Trace Evidence
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Hughbanks avers that the State suppressed evidence of the results of palm-print and fingerprint analysis. Appellant Br. at 52-
54. Specifically, he argues that the suppressed evidence notes that some of the prints were suitable for comparison purposes.
Reply Br. at 28. The State disclosed that prints were taken from the crime scene and “[o]nly a few were suitable tor
comparison. None were maiched to the defendant or anyone else.” R. 166-2 (State Resp. to Def.'s Demand for Disc. at 2) (Page
ID #3949). Hughbanks [**20] provides no explanation as to why the list of individuals who also had their prints compared
provides additional support to the exonerating results of his print comparison. Consequently, we held that this evidence is not
Brady material.

iv. Eyewitness Statements

Hughbanks points to evidence of favorable eyewitness slatements and two composite drawings, i.e., those that Hughbanks
contends do not identify him or aid in identifying him as the perpetrator. Appellant Br. at 54-57. However, one of the sketches
that Hughbanks relies on, R. 167-5 (Composite Questionnaire) (Page 1D #14075-76), was published in a newspaper article,
R.[***12] 166-18 (Newspaper Articles at 5) (Page ID #8960), and thus is nol Bradv material. The witness statements and
remaining sketch all describe individuals who do not match Hughbanks's physical description but who were seen in the
immediate area surrounding the Leeman residence during the timeframe of the murders. The Warden does not contest that these
statements and sketches were suppressed or favorable.

v. Evidence Undermining the State's Theory of the Case

Hughbanks relies on the FBI VICAP Report, the Burt Leeman Report, and the investigative materials as suppressed [**21]

evidence that undermined the prosecution's theory of the case, specitically claiming that these items show that (1) the victims
knew their assailant, (2) the assailant did not enter the victims' residence to commit (*539] burglary, and (3) the victims did
not surprise the assailant by remarning home after the assailant had entered their home. Appellant Br. at 57-64. As discussed
earlier, see supra Section ILB.2.a.ii, the newspaper articles did not put Hughbanks on notice of the breadth and depth of
evidence the police had that contradicted the prosecutor's theory that the murderer did not know the Leemans, intended to
burglarize their residence, and was surprised by the Leemans upon their return to the residence. For example, although the
newspapers reported that the house was left undisturbed, the FBI VICAP report noted that "the victims [sic] jewelry drawers
were pulled out" in a manner that suggested purposeful "staging." R. 167-5 (FBI VICAP Report) (Page ID #14137). This type
of evidence is much more detailed and cannot be ascertained from a simple report that the house was not ransacked. Thus, we
will also consider the materiality of this evidence.

vi. Impeachment of the State's Witnesses [**22

Finally, Hughbanks points to evidence that impeached two of the prosecution’s witnesses—Leonard Leeman, another one of the
victims' sons, and Detective Kemper. Appellant Br. at 64-69. Regarding Leonard, Hughbanks points to the investigative
materials. Appellant Br. at 65. For Detective Kemper, Hughbanks points to the fingerprint analysis and the FBI VICAP Report.
Id. at 68-69. However, none of the evidence to which Hughbanks points was suppressed and favorable. As to Leonard, the only
possible Bradv material is the investigative material identifying a wallet as the sole missing property, which would
simply [***13] render Leonard's testimony about his mother's jewelry irrelevant, but was cowpletely consistent with Leonard's
festimony that only his father's wailet was stolen. See R. 163-13 (Leonard Test.) (Page ID #3176-77); R. 167-5 (Investigative
Materials at 3) (Page ID #13998). Hughbanks argues that the suppressed evidence would have permitted him to impeach
Leonard's testimony as to the layout of his parents’ house and property that was stolen. Appellant Br. at 65-66. However,
Hughbanks does not point to a single impeaching reference to the layout of the Leeman home in the investigative [**23]
materials.

The same is true of Hughbanks's discussion of Detective Kemper's testimony. Hughbanks focuses on Delective Kemper's
testimony that Hughbanks's confession was consistent with details of the crime, including the layout of the house. Appellant Br.
at 67-69. But there is no reference to the layout of the Leeman home in either the investigative materials or the FBI VICAP
Report. Instead, Hughbanks relies on his own confession or trial testimony o highlight any inaccuracies in Detective Kemper's
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testimony. Id. at 67-69. Hughbanks's confession and the trial testimony are ot Brady material. Finally, Hughbanks argues that
he could impeach Detective Kemper's testimony that no trace evidence was recovered with the palm-print and fingerprint
analysis. Jd. at 67. As stated above, however, this evidence was not suppressed, and Hughbanks could have impeached
Detective Kemper with the State’s disclosures.

b. Maleriality of the Undisclosed Evidence

A finding of a Brady violation requires that suppressed, favorable evidence must be material, i.c., that "the omitted evidence
creates a reasonable doubt that did not otherwise exist." .dgurs, 427 U.S. at 112. Or, put differently, "there [must be] a
reasonable probability [**24] that, had the evidence been disclosed to the defense. the result of the [*540] proceeding would
have been different.” United States v. Bagley, 473 U.S. 667, 682, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985). The Supreme Court
has clarified that “[t]he question is not whether the defendant would more likely than not have received a different verdict with
the [suppressed] evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy
of confidence." Kyles, 514 U.S. at 434. Therefore, if “the favorable evidence could reasonably be taken to put the whole case in
such a [***14] different light as to undermine confidence in the verdict." the evidence is material and thus satisfies Brady.
Strickler, 527 U.S. at 290 (quoting Kvles, 514 U.S. at 435).

At the outset. it is important to note what a materiality analysis is not. First, "it is not a sufficiency of evidence test," meaning
that "[a] defendant need not demonstrate that afier discounting the inculpatory evidence in light of the undisclosed evidence,
there would not have been enough left to convict." Kjyles, 514 U.S. at 434. The district court erroneously undertook a
sufficiency analysis. It listed the salutary points of Hughbanks's confession and then concluded that his “confession, as
discussed before, was admitted at trial, and the statements therein constituted more than enough [**25] evidence for the jury to
conclude beyond a reasonable doubt that Petitioner had committed the burglary and murders, even if he had contested guilt at
trial." R. 242 (District Court Op. at 83-84) (Page ID #16612-13) (emphasis added). That is not the test

Second, materiality refers to the effect of the suppressed evidence "collectively. not item by item.” Kyles, 514 U.S at 436. The
district court's and the Warden's analyses fail to consider the effect of the suppressed, favorable evidence collectively.

With those admonitions in mind, we assess the cumulative materiality of Hayes's confession. Burt's status as a suspect in the
murder and in credit-card fraud, favorable eyewitness accounts, the unpublished composite sketch, and the evidence from the
investigative materials and the FBI VICAP Report undermining the prosecution’s theory of the case. We evaluate these
omissions “in the context of the entire record." 4gurs, 427 U.S. at 112. In doing so, "we 'undertake a careful, balanced
evaluation of the nature and strength of both the evidence the defense was prevented from presenting and the evidence each
side presented at trial."" Bies, 775 F.3d at 399 (quoting Boss v. Pierce, 263 F.3d 734,745 (Tth C ir. 2001)).

We can immediately remove one of these pieces of evidence from our review: Hayes's confession. [**26] "[E]vidence that
could have 'no direct effect on the outcome of trial' cannot be considered Bradv material." Barton, 786 F.3d at 465 (quoting
Wood v. Bartholomew, 516 US. 1, 6, 116 S. Ct. 7, 133 L. Ed. 2d 1 (1995)). But "inadmissible material might nonetheless be
considered 'material under Brady if it would "lead directly" to admissible evidence."™ Jd. (quoting Wogesnstahl v. Mitchell, 668
F.3d 307, 325 n.3 (6th Cir. 2012)). Here Hughbanks has made no such showing regarding [***15] Buster's inadmissible
polygraph examination and hearsay statements of Hayes's confession. Although Ohio Rule of Evidence 804(B)(3) permits an
unavailable declarant's statement 1o be admitted when it is a staterent against interest, the statement must be accompanied by
"corroborating circurnstances {which] clearly indicate the rustworthiness of the statement.” Hughbanks points to no such
corroborating circurustances such as a spontaneous [*541] confession occurring shortly after a crime or any other additional
evidence implicating Hayes in the murder. See Gumm, 775 F.3d at 369. Accordingly, Hayes's confession cannot be considered
material under Brady. See Wood, 516 U.S. at 6 (Lolding that an appellate court must point to specific admissible evidence that
could be utilized, otherwise the conclusion that the disclosed inadmissible evidence might have led to some additional evidence
"is based on mere speculation” and is not enough to sustain Brady [¥*27] materiality).

Hughbanks offers a conclusory assertion that trial counsel, armed with the remaining suppressed favorable evidence, could
have “constructed a ‘plausible alternative narrative of the crime and raised reasonable doubt in the minds of the jurors."
Appellant Br. at 94 (quoting Bies, 775 F.3d at 400). Notably in Bies. this court was able to construct a compelling altemative
narrative based on the suppressed evidence raised by the defendant. Bies, 775 F.3d a1 399-401 (“Counsidering the quality and
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quanlity of the evidence that the State failed to disclose in this case, the potential for that evidence to have affected the outcome
of Bies' trial is inescapable."). Hughbanks fails to make a similar showing.

The strength of the undisclosed evidence in Hughbanks's case is far weaker, and its nature is much less compelling. Although
the investigative reports and the FBI VICAP report marked Burt as a suspect for taking his father's credit cards, the reports at
best support considering the potential credit-card fraud as being tangentially related to the murder. Crucially, there was no
evidence of Burt, or anyone connected to Burt, physically having the credit cards. Nor was there ever any eyewitness statement,
confession, or trace [**28] evidence implicating Burt, or any other family member, in the murders. The FBI VICAP and
investigative reports' assessments of the evidence in part undermine the prosecution's theory of the case, but at the same time
the FBI VICAP report supports the prosecution's theory that Hughbanks committed the murders. The report concluded that the
offender was most likely a young White male living [***16] in the area, who encountered a "significant stressor prior to the
assault," was "known to have an explosive temper,” was lacking "interpersonal skills," likely has displayed anger against his
spouse, and "may be known to possess the knife used in the assault." R. 167-5 (FBI VICAP Report) (Page ID #14138). The
Warden sptly points out that all these descriptors apply to Hughbanks. Appellee Br. 28-29. Additionally, neither the eyewitness
statements, the composite sketch, nor the FBI VICAP report ever led to a positive identification of any alternative suspect or
steered the police to a valuable lead that they failed to pursue. In sum, the amount of undisclosed evidence was slight as
opposed to voluminous, did not significantly weaken the case against Hughbanks. and did not reveal that the police
conducted [**29] a "shoddy" investigation that could "lessen the credibility of the State's case against [Hughbanks)." Bies, 775
F.3d at 401 (quoting Kvles, 514 U.S. at 442 n.13).

The State's case at trial came down to Hughbanks's confession to the police and testimony from Detective Kemper and John
Jay, an investigator for the State, that Hughbanks confessed to his father and brother, as well as to other people. Our court has
consistently held that "a confession ‘is strong evidence of [] guilt." Gumm, 775 F.3d at 371 (alteration in original) (quoting
Harbison v. Bell, 408 F.3d 823, 824 (6th Cir. 2005)). Nonetheless, we have also found that "there are numerous reasons why a
jury [might] discountf] Petitioner's [*542] statements to the police” when conducting a Brady materiality analysis. Jd.

Hughbanks's confession presents at least two of those reasons. First, a careful review of the recording of Hughbanks's transcript
shows the detectives consistently comrecting Hughbanks when he offered details of the crime. See Bies, 775 F.3d at 402-03
(finding that a confession was "far from overwhelming evidence" of a defendant's guilt in part because detectives asked leading
questions and supplied him with the facts); see, e.g., R. 193-1 (Hughbanks Confession at 89-91. 160) (Page ID #15545-47,
15617) (stating that he did not inflict any of the wounds on the [**30] Leemans, then stating that he did so with a screwdriver
while an accomplice wounded the victims with a pocketknife, but ultimately stating that he murdered the Leemans by himself).
Hughbanks's statements during the confession also demonstrate a diminished mental capacity. See Gurmn, 775 F.3d at 371.
Throughout his confession, Hughbanks references hallucinations, R. 193-1 (Hughbanks Confession at 123-24) (Page ID
#15579-80); that he has psychiatric [***17] problems, id. at 125-26 (Page ID #15581-82); and that he was not sure he had
committed the murders or whether he had made up the events in his mind, id. at 125-26, 129 (Page ID #15581-82, 15585). The
circumstances surrounding Hughbanks's statements to police raise a question of whether Hughbanks had the capacity 1o
understand what was happening to him and challenge the legitimacy of his statements. See Bies, 775 F.3d at 403.

We find conceming the shortcomings tainting Hughbanks's confession. But the suppressed, favorable evidence does not present
a significan! challenge to the prosecution’s theory of the case or lead to a reasonable probability that a jury would have found
Hughbanks's multiple confessions unreliable. In Bies and Grmm, we held that a defendant's confession did not [**31] bar us
from concluding that the disclosed evidence put the whole case in such a different light that the verdict was no longer worthy of
confidence when there were "numerous reasons why a jury would have discounted [the defendant's] alleged statements to the
police." Bies, 775 F.3d at 402; Gumm, 775 F.3d at 371. In doing so, we emphasized that the suppressed evidence allowed the
defendant to construct a compelling altemative theory of the crime, complete with eyewitness testimony implicating another
suspect and a confession by that same suspect. Bies, 775 F.3d at 402-403: Gumm, 775 F.3d at 371, 373. Here the suppressed
evidence falls short of mounting a plausible counter-narrative and offers only tenuous connections at best to other suspects.
Defense counsel might have been able to crft a story suggesting (hat unother person committed the crine, but they would not
have been able to produce a name or description of an alternate suspect that any of the undisclosed evidence could comroborate.
Moreover, as discussed above, key parts of the suppressed evidence suppart the State's theory rather than undermine it. Given
the relatively weak exculpatory nature of the undisclosed evidence, despite our concems regarding Hughbanks's confession, we
cannot conclude that the State's failure [**32] to disclose the evidence "could reasonably be taken to put the whole case in
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such a different light as to undermine confidence in the verdict." Kyles, 514 U.S. at 435; see Bies, 775 F.3d at 399 (assessing
materiality in light of the disclosed evidence and the evidence presented by the State). Thus, we affimm the district court's
conclusion that the State's failure 10 disclose favorable evidence did not prejudice Hughbanks. Consequently, we hold that
Hughbanks has not overcome procedural default for his Brady claim, rendering [*543] us unable to grant habeas relief on the
basis of this claim.

[***18] C. Ineffective-Assistance-of-Counsel Claim'

1. Strickland and AEDPA Deference

Hughbanks contends thal trial counsel provided constitutionally deficient assistance by failing adequately to investigate,
prepare, and present mitigation evidence during the penalty phase of trial. Under Sirickland v. Washington, Hughbanks
received ineffective assistance of counsel if his counsel's performance was constitutionally deficient and Hughbanks was
prejudiced as a result. 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). But AEDPA adds another layer to our
review if a state court adjudicated a Srrickland claim on the merits. Under § 2254(d)(1), we may grant relief only if the state
court's merits decision "was contrary [**33] to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court." The Supreme Court has warned that “even a strong case for relief does not mean the state
court's contrary conclusion was unreasonable." Harrington v. Richter, 562 U.S. 86, 102, 131 8. Ct. 770, 178 L. Ed. 2d 624
(2011). Thus, "[tjhe combined etfect of Strickland and § 2254(d) is doubly deferential review. Put differently, ‘[t}he question is
whether there is any reasonable argument that counsel satisfied Strick/and's deferential standard.™ Foust v. Houk, 655 F.3d 524,
533-34 (6th Cir. 201 1) (internal quotations and citations omitied) (quoting Harringion, 562 U.S. at 105).

In this case, Hughbanks's first state post-conviction petition alleged several instances of trial counsel ineffectiveness that mirror
his claims in his amended federal habeas petition. R. 166-16 (First Post-Conviction Pet. at 33-35, 49-63, 68-69) (Page ID
#8224-25, 8240-54, 8259-60); R. 213 (Third Amended Pet. at 92-96) (Page ID #16000-04). The state courts considered
Hughbanks's claim of ineftective assistance on its merits. The Ohio Court of Appeals's decision in 2003 was the last reasoned
decision of the Ohio courts assessing these claims. That court found that Hughbanks's "counsel presented the case in mitigation
competently in view of the facts available to them"” [**34] and that "[n]othing in the record . . . or in the evidentary
material [***19] offered in support of these claims presents a reasonable probability that, but for the alleged omissions of
counsel, the result of the penalty phase of Hughbanks's trial would have been different." Hughbanks, 2003-Ohio-187, 2003 WL
131937, at *12-13. We therefore afford appropriate deference to the Ohio Court of Appeals's decision on both prongs of the
Strickland test.

2. Merits

Counsel's performance is deficient if it “fell below an objective standard of reasonableness," which means “that counsel made
errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment.”
Sirickiand, 466 U.S. at 687-88. We ascertain reasonableness [*544] by looking to the "prevailing professional norms.” /d. at
688. "Thus, to provide professionally competent assistance in Ohio capital cases, defense counsel must conduct a reasonably
thorough investigation into all possible mitigation evidence that would present a sympathetic picture of the defendant’s family,
social, and psychological background." Jeils v. Mitchell, 538 F.3d 478, 495-96 (Gth Cir. 2008); sce also Wiggins v. Smith, 539
USS. 510, 524, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003) (noting that, according 10 ABA standards for capital defense work,
“"among the topics counsel should consider presenting are medical history, educational history, employment and training

! Hughbanks also asserts that the Ohio Court of Appeals made unreasonable factual determinations under § 2254(d)(2) when it assessed his
ineffective-assistance-of-counsel claim. Appellant Br. at 147-48. But the "determinations" Hughbanks takes issue with are not factual
determinations as the Supreme Court has defined them but instead are complaints about the court's legal analysis. See Thompson v. Keohane,
516 U.S. 99, 109-10. 116 S. Ct. 457, 133 L. Ed. 2d 383 (1995) (holding that factual determinations consist of "basic. primary. or historical
facts” (quoting Townsend v. Sain, 372 U.S. 293, 309 n.6, 83 S. Ct. 745, 9 L. Ed. 2d 770 (1963))). Thus. his § 2254(d)(2) argument is without
ment.
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history, [**35] family and social history, prior adult and juvenile correctional experience, and religious and cultural
influences").? And we define counsel's duty to investigate as "a duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary." Strickland, 466 U.S. at 691.

Outside of the deference we owe ta the Ohio Court of Appeals's decision, the Supreme Court also has instructed that "[jJudicial
scrutiny of counsel's performance must be highly deferential." Jd. at 689. Thus, we must "evaluate the conduct fram counsel's
perspective at the time" and operate under "a strong presumption that counsel's conduct . . . under the circumstances . . . 'might
be considered sound trial strategy." Jd. (citing Michel v. Lowisiana. 350 U.S. 91, 101, 76 S. Ct. 158, 100 L. Ed. 83 (1955)).
Hughbanks alleges that counsel was deficient by failing (1) to [***20] interview mitigation witnesses; (2) to investigate and
present evidence of his mental illness; (3) to retain a competent mental-health expert; and (4) to present relevant evidence
regarding Hughbanks's childhood. We address each act or omission in turn. /d. at 690.

Hughbanks points to two potential mitigation witnesses whom counsel failed to interview: his father and brother. But
Hughbanks ignores the [**36) obvious strategic reason for why his counsel did not interview them. Hughbanks's father and
brother were the two informants who drew the police's attention to Hughbanks as a suspect in the Leemans' murder. Both
informed the police that Hughbanks committed the crime. Hughbanks, 792 N.E.2d at 1086. Furthermore, counsel's failure to
interview them did not result in the absence of any family member offering mitigating evidence on Hughbanks's behalf.
Hughbanks's mother. Evangeline Hughbanks; uncle, Larry Kramer; and sister, Larketa Hughbanks, testified about Hughbanks's
struggles with mental health, the abuse Hughbanks suffered from his father, his father's substance abuse and mental illness, and
the abusive relationship between his mother and father, as well as other aspects of Hughbanks's troubled childhoad. See, e.g.,
R. 163-16 (Kramer Test., Mitigation Hr'g Tr.) (Page ID #3592, 3594-97, 3600, 3608); R. 163-16 (Larketa Test., Mitigation Hr'g
Tr.) (Page ID #3613-19, 3627-31); R. 163-16 (Evangeline Test., Mitigation Hr'g Tr.) (Page ID #3640-42, 3645-48, 3650-56).
Under these circumstances, counsel's decision not to investigate Hughbanks's remaining two immediate family members falls
within the scope of reasonable {**37] trial strategy.

Hughbanks also contends that his counsel was deficient by failing to present [*345] evidence that he suffered from bi-polar
disorder, substance abuse, and other mental illnesses at the time of the offense. In fact, counse! had two mental-health experts,
Dr. Saqi Raju and Dr. Bernard De Silva, testify at the mitigation phase to their treatinent and diagnoses of Hughbanks, which
included diagnoses of bi-polar disorder, depression, and substance abuse. R. 163-15 (Raju Test., Mitigation Hr'g Tr.) (Page ID
#3436, 3439-43, 3453, 3456); R. 163-15 (De Silva Test., Mitigation Hr'g Tr.) (Page ID #3501-02, 3504). Dr. De Silva, who
treated Hughbanks since the age of fifteen, explicitly contested the finding of the prosecution's expert, Dr. Nancy
Schmidtgoessling, that Hughbanks did not suffer from any mental illness at the time of the offense. R. 163-15 (De Silva Test,,
Mitigation Hr'g Tr.) (Page ID #3501-02, 3556-58). Dr. [***21] De Silva testified that Hughbanks often had psychotic episodes
throughout the timeframe surrounding the murders and that Hughbanks suffered from significant mental illness that would have
affected his ability to make judgments. including during social interactions. Jd. f**38] (Page ID #3575-76). To support his
claim of ineffectiveness, Hughbanks submitted the affidavit of Dr. Robert Smith, a clinical psychologist, who diagnosed
Hughbanks as suffering from PTSD as well as bi-polar disorder and substance abuse at the time of the offense. R. 166-20
(Smith Aff. at 3-4) (Page ID #9285-86). However, this disagreement in diagnoses is not sufficient to render counsel's
performance deficient. Dr. Smith relied on evidence known to Dr. De Silva to come to his conclusion that Hughbanks suffered
from PTSD. Id. at 7-8 (Page ID #9289-90). "[M]ere disagreement between experis™ does not serve as an appropriate basis upon
which to grant habeas relief. Skaggs v. Parker, 235 F.3d 261, 272 (6th Cir. 2000): McGuire v. Warden, 738 F.3d 741, 758 (6th
Cir. 2013). Because Hughbanks presents "no evidence that [Dr. De Silva] was incompetent, or that [Hughbanks's] lawyers had
any reason to question [Dr. De Silva's] professional qualifications,” it was objectively reasonable for Hughbanks's counsel to
rely on Dr. De Silva's diagnosis of Hughbanks's mental illnesses. Campbell v. Coyle, 260 F.3d 531, 555 (6th Cir. 2001).

For similar reasons, we find unpersuasive Hughbanks's argument that his counsel should have used a clinical psychologist to
present Hughbanks's mental health and social background. Dr. Raju treated Hughbanks twice in 1986, [**39] less than a year
before the murders. R. 163-15 (Raju Test., Mitigation Hr'g Tr.) (Page ID #3452). Dr. De Silva treated Hughbanks over the
course of years and evaluated Hughbanks's medical records up the time of the murders in 1987. R. 163-15 (De Silva Test.,

2 Although Figgins postdates the Ohio Court of Appeals's decision in this case, we have held that iggins “did not rest on ‘new law' but
instead ‘applied the same “clearly established” precedent of Strickland.™ Johnson v. Bagley. 544 F.3d 592, 599 (6th Cir. 2008) (quoting
Wiggins. 539 U.S. at 522).
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Mitigation Hr'g Tr.) (Page ID #3490, 3519, 3575-76). Both presented crucial mitigation evidence conceming Hughbanks's
mental illness, substance abuse, and troubled family background, including the physical and emotional abuse inflicted on
Hughbanks by his parents. The testimony of Hughbanks's family members supplemented the doctors' presentations. The
addition of a clinical psychologist might have been helpful to Hughbanks's mitigation team. But considering all the evidence
that was presented, counsel's decision to rely on competent mental-health experts who were familiar with Hughbanks and
treated him close to the time of the murders does not fall outside the ambit of reasonable trial strategy. See Lewis v. Alexander,
11 F.3d 1349, 1353 (6th Cir. 1993) (holding that it is reasonable for an attorney to [***22] rely on a compelent and reputable
professional to evaluate medical records and to formulate judgments necessary to trial preparation).

[*546] Hughbanks's final challenge—counsel's failure [**40] to present relevant evidence conceming Hughbanks's
childhood—has the most merit. Hughbanks asserts that two significant omissions reveal counsel's objectively unreasonable
performance. First, Hughbanks notes that counsel did not put forward evidence demonstrating his mother’s parental failures,
such as her own mental health struggles and substance abuse. But the record belies this contention as Hughbanks's uncle
testified that Hughbanks's mother suffered from depression, R. 163-16 (Kramer Test., Mitigation Hr'g Tr.) (Page ID #3600),
and Hughbanks's mother and Dr. De Silva discussed how his parents' abusive relationship affected Hughbaunks, R. 163-15 (De
Silva Test., Mitigation Hr'g Tr.) (Page ID #3499, 3516, 3523); R. 163-16 (Evangeline Tesl., Mitigation Hr'g Tr.) (Page ID
#3640-42, 3651). Both Hughbanks's mother and Dr. De Silva also highlighted an incident where his mother struck Hughbanks
in the face. R. 163-15 (De Silva Test., Mitigation Hr'g Tr.) (Page ID #3523); R. 163-16 (Evangeline Test., Mitigation Hr'g Tr.)
(Page ID #3666). Hughbanks's mother admitted that she could be "too hard" when disciplining her children. R. 163-16
(Evangeline Test., Mitigation Hr'g Tr.) (Page ID #3662-63). [**41] Given all the evidence counsel discovered and presented
from Hughbanks's relatives and treating psychiatrist, counsel's decision not to investigate and present additional evidence
conceming Hughbanks's mother fell "within the range of professionally reasonable judgments." Strickland, 466 U.S. at 699.

Second. Hughbanks faults his counsel for failing to present evidence that Hughbanks suffered from two very serious episodes
of sexual abuse. A cousin of Hughbanks molested him repeatedly for an entire summer, when Hughbanks was seven years old.
R. 166-20 (Smith Aff. at 8) (Page ID #9290). An unknown assailant abducted Hughbanks and raped him, when he was fifteen.
Id. According to Dr. Smith, Hughbanks disclosed the sexual abuse by his cousin to Hughbanks's mother and reported the rape
1o Dr. De Silva. Id, Dr. Smith discussed these incidents, in tandem with the abuse perpetuated against Hughbanks by his father.
as the underlying traumatic events that supported his diagnosis that Hughbanks suffered from PTSD at the time of the offense.
Id. at 7-8 (Page 1D #9289-90). Dr. Smith noted that [***23] Dr. Schmidtgoessling's report evaluating Hughbanks's mental
health, as well as Hughbanks's medical records, documented these traumatic [**42] events. Id. at 8 (Page ID #9290).

Counsel's failure to present this evidence is concerning. "[EJvidence about the defendant's background and character is relevant
because of the belief, long held by this society, that defendants who commit criminal acts that are attributable to a
disadvantaged background, or to emotional and mental problems, may be less culpable than defendants who have no such
excuse." Pemy v. Lynangh, 492 U.S. 302, 319, 109 S. Ct. 2934, 106 L. Ed. 2d 256 (1989) (quoting California v. Brown, 479
U.S. 538, 545, 107 S. Ct. 837, 93 L. Ed. 2d 934 (1987) (O*Connor, J., concurring)), abrogated on other grounds by dtkins v.
Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002). But this is not a case where counsel neglected to investigate
adequately a defendant’s family, social, and mental-health history and consequently failed to present considerable evidence
concerning a defendant's background and character. Cf. Hilliams v. Taylor, 529 U.S. 362, 395-96, 120 S. Ct. 1495, 146 L. Ed.
2d 389 (2000) (holding that counsel's performance was deficient when their investigation failed to uncover "extensive records”
filled with mitigation evidence concerning the defendant's [*547] family history, education, mental health, and rehabilitation);
Figgins, 539 U.S. at 523-25 (holding that counsel's performance was deficient when they failed to expand their investigation
into the defendant's life history “after having acquired only rudimentary knowledge of his history from a narrow set of
sources," especially when those {**43] sources indicated the eXistence of helpful mitigation evidence). Hughbanks's counsel
investigated his family, social, and psychological background, including whether he suffered from any mitigating mental
illnesses at the time of the offense. The record reflects that counsel obtained and reviewed Dr. Schmidtgoessling's report. which
mentioned the sexual abuse, as well as the records on which she relied. See R. 166-19 (Dr. Schmidtgoessling Report at 2-5)
(Page 1D #8999-9002); R. 163-16 (Schmidtgoessling Test., Mitigation Hr'g Tr.) (Page ID #3700-01, 3712-13) (showing that
defense counsel reviewed the report and referenced it during his cross-examination of Dr. Schmidtgoessling); see also R. 166-
19 (Letter from Dr. Schmidtgoessling) (Page ID #9099) (confirming that Dr. Schmidtgoessling sent defense counsel her report
and all of the clinical information sbe collected on Hughbanks). Furthermore, counsel interviewed several family members and
relied on evaliations of Hughbanks's mental health performed by professionals who had treated Hughbanks thronghout his

Page 12 of 14

B-12



2 F.4th 527, *547; 2021 U.S. App. LEXIS 18397, **43; 2021 FED App. 0138P (6th Cir.), ***23

teenage and adult years and close to the time of the murders. As a result, the jury and Hughbanks's sentencing judge heard
detailed [**44] [***24] descriptions about Hughbanks's struggles with substance abuse and mental health, his repeated
diagnoses of bipolar disorder, schizophrenia, and depression, and his troubled childhood, including the emotional and physical
abuse he suffered from his parents, as well as the role his background played in his mental state at the time of the offense.
Counsel presented a sympathetic picture of Hughbanks that was far from incomplete.

Nevertheless, counsel's omission of the trauma that Hughbanks suffered from two separate incidents of sexual abuse does not
immediately strike us as a reasonably strategic decision. But the stringent requirements of AEDPA constrain our review. We
must decide whether it was objectively unreasonable for the Ohio Court of Appeals to conclude that "proof of the existence of
mitigation evidence that was not presented at trial, but that might have supported an altemative theory of mitigation, does not
constitute proof of counsel's ineffectiveness, when . . . the record demonstrates that counsel presented the case in mitigation
competently in view of the facts available to them." Hughbanks, 2003-Ohio-187, 2003 WL 131937, at *12. This is a high bar
for Hughbanks to clear. He must "show that the state court's ruling [**45] . . . was so lacking in justification that there was an
error well understood and comprehended in existing law beyond any possibility for fairminded disagreement." Harringion, 562
U.S. at 103. We "must determine what arguments or theories supported or . . . could have supported][] the state court's decision;
and then [we] must ask whether it is possible fairminded jurists could disagree that those arguments or theories are inconsistent
with the holding in a prior decision of [the Supreme Court]." /d. at 102.

We cannot conclude that the Ohio Court of Appeals was objectively unreasonable. Neither Dr. De Silva nor Dr.
Schmidigoessling opined that those traumatic events had any impact on their diagnoses of whether Hughbanks suffered from
mental illness at the time of the offense. In fact, Dr. Schmidtgoessling specifically determined that Hughbanks did not present
any symptoms of Post Traumatic [*548] Stress Disorder secondary to these traumas.” R. 166-19 (Dr. Schmidtgoessling
Report at 3) (Page ID #8999). Faced with Dr. Schmidtgaessling's uncontradicted finding, counsel might have believed that
presenting evidence of the sexual assaults would not be a viable mitigation theory as compared to the mental-health issues
about which Dr. [**46] De Silva was prepared to testify. We may not find this argument to be persuasive or [¥**25] correct,
but it is not so lacking in justification that no fairminded jurist could find it to be consistent with Strickland's objective standard
for reasonable performance. See Strickland. 466 U.S. at 690-91. Furthermore, it was not unreasonable for the Ohio Court of
Appeals to conclude that "the other evidence presented by trial counsel raised their performance above the minimum level of
competence required by Strickland." Campbell. 260 F.3d at 556.

In sum, we conclude that, under the deferential review required by AEDPA, Hughbanks has not shown that the Ohio Court of
Appeals was objectively unreasonable in determining that Hughbanks's counse! did not perform so deficiently as to violate the
first Strickland prong. Accordingly, we need not address whether the Ohio court's conclusion in regard to the prejudice prong
was also objectively reasonable. Therefore, we affirm the district court's denial of habeas corpus based on Hughbanks's claim
of ineffective assistance of counsel.

II1. CONCLUSION

For the reasons set forth above, we AFFIRM the district court's denial of a writ of habeas corpus.

Concur by: JULIA SMITH GIBBONS

Concur

[***26] CONCURRENCE

JULIA SMITH GIBBONS, Circuit Judge. concurring. [**47] I concur in the majority's resolution of the ineffective assistance
of counsel claim and agree with the ultimate resolution of the Brady claim. But I quibble with 1he majority’s categorization of
several pieces of evidence as snppressed or favorable to Hughbanks and thus subject to materiality analysis. For example, 1
would dispose of the claims about witness reports about individuals seen near the Leeman home near the time of the murder
and the FBI VICAP report and investigative materials at an earlier point in the Brady analysis. The point I make is a small one,
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however, because the majority opinion ultimately concludes that none of the information at issue was material within the
meaning of Brady, a conclusion with which I agree. I write separately only to note that T do not agree with or join all of the
majority's analysis of the Brady claim.

Euad of Document
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Opinion

ORDER

Gary Hughbanks, an Ohio death row inmate represented by counsel, appeals from a district court judgment denying his petition
for a writ of habeas corpus filed pursuant to 28 U.S.C. § 2254. The district court did not issue a certificate of appealability
("COA™) for any claims. Hughbanks has filed a COA application with this court. Stuart Hudson, a warden for the State of Ohio
proceeding through counsel, has filed a response in opposition. Hughbanks has filed a reply.

In September 1997, a Hamilton County, Ohio grand jury indicted Hughbanks on two counts of aggravated murder (each with
three capital specifications) and one count of aggravated burglary. Following a jury wial, Hughbanks was convicted of all
charges and sentenced to death for each murder conviction and to a term of imprisonment of ten to twenty-five years for the
aggravated burglary conviction. Hughbanks's convictions [*2] and sentences were affirmed on direct appeal. State v.
Hughbanks, No. C-980595, 1999 Ohio App. LEXIS 5789, 1999 WL 1488933 (Chio Ct. App. Dec. 3, 1999), aff'd, 99 Ohio St.
3d 365, 2003-Ohio-4121, 792 N.E.2d 1081 (Ohio).

In March 2000, Hughbanks filed an application to reopen his direct appeal. The Ohio Court of Appeals denied relief, and the
Ohio Supreme Court affirmed the decision. State v. Hughbanks, 101 Ohio Si. 3d 52, 2004-Ohio-6, 800 N.E.2d 1152 (Ohio).

In July 2000, Hughbanks filed a petition for post-conviction relief. The trial court denied relief, and the Ohio Court of Appeals
affirmed the decision. State v. Hughbanks. No. C-010372, 2003-Ohio-187, 2003 WL 131937 (Ohio Ct. App.). The Ohio
Supreme Court declined further review. State v. Hughbanks, 100 Ohio St. 3d 1484, 2003-Ohio-5992, 798 N.E.2d 1093 (Ohio)
(table).

In June 2003, Hughbanks filed a second post-conviction petition. The trial court denied relief without permitting discovery or
conducting an evidentiary hearing. The Ohio Court of Appeals reversed and remanded the decision to permit discovery and an
evidentiary hearing. Srate v. Hughbanks. 159 Ohio App. 3d 257, 2004-Ohio-6429, 823 N.E.2d 544 (Ohio Ct. App.). The Ohio
Supreme Court declined further review. Srare v. Hughbanks, 105 Ohio St. 3d 1500, 2005-Ohio-1666. 825 N.E.2d 623 (Ohio)
(table). On remand, the trial court again denied relief after permitting discovery and conducting a hearing. An appeal occurred
but addressed only whether the trial court properly denied Hughbanks's efforts to amend his petition.
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In April 2010, Hughbanks filed a successive post-conviction petition. The trial court determined that it lacked jurisdiction and
dismissed the petition. The Ohio Court of Appeals affirmed the decision.

Tn May 2006, [*3] Hughbanks filed a notice of intent to file a petition for a writ of habeas corpus. The case was referred to a
magistrate judge. In February 2007, Hughbanks filed his habeas petition. The warden filed a return of writ. Hughbanks filed a
reply. In January 2010, the district court held the case in abeyance. In May 2012, Hughbanks filed an amended petition. In June
2016. Hughbanks filed a second amended petition. The warden filed a return of wril. In April 2017, Hughbanks filed a third
amended petition. Hughbanks subsequently filed a traverse. The court denied the petition and declined to issue a COA for any
claims.

Hughbanks now seeks a COA as to the first, third, seventh, thirteenth, and fourteenth grounds for relief. The warden has filed a
response in opposition. Hughbanks has filed a reply.

"[A] COA may not issue unless ‘the applicant has made a substantial showing of the denial of a constitutional right." Slack v.
MecDaniel, 529 U.S. 473, 483, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000) (quoting 28 U.S.C. § 2253(c)(2)). A substantial
showing is made where the applicant demonstrates that "reasonable jurists could debate whether (or, for that matter. agree that)
the petition should have been resolved in a different manner or that the issues presented were ‘adequate to deserve
encouragement [*4] to proceed further." Jd. at 484 (quoting Barefoot v. Estelle, 463 U.S. 880, 893, 103 S. Ct. 3383, 77 L. Ed.
2d 1090 & n.4 (1983)). "This threshold inquiry does not require full consideration of the factual or legal bases adduced in
support of the claims. In fact, the statute forbids it." Miller-El v. Cockrell, 537 U.S. 322, 336, 123 S. Ct. 1029, 154 L. Ed. 2d
931 (2003). If the district court has denied a claim on a procedural basis only, then a COA should issue "when the prisoner
shows, at least, that jurists of reason would find it debatable whether the petition states a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whether the district court was correct in its procedural
ruling." Slack, 529 U.S. at 484.

Upon review, Hughbanks's COA application is GRANTED in part. The Clerk's Office shall issue a briefing schedule for
portions of the seventh and the thirteenth grounds for relief: (1) whether the prosecution withheld material evidence from the
defense in violation of Brady v. Marviand, 373 U.S. 83, 83 S. C1. 1194, 10 L. Ed. 2d 215 (1963); and (2) whether trial counsel
were ineffective for failing to investigate and present mitigation evidence adequately.

End of Document
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AO 450 (Rev. 11/11) Judgment in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Ohio

Gary L. Hughbanks, Jr.
Plaintiff
V.
Warden, Stuart Hudson
Defenganl

Civil Action No. 1:07-cv-111

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

O the plaintiff (rame) - recover from the

defendant (name) the amount of
dollars ($ ), which includes prejudgment

interest at the rate of %, plus post judgment interest at the rate of % per annum, along with costs.

O the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (name)
recover costs from the plaintiff (mame)

&( other: Judgment in favor of warden and against petitioner

This action was (check one):

(O tried by a jury with Judge B presiding, and the jury has
rendered a verdict.

(1 tried by Judge without a jury and the above decision
was reached.

& decided by Judge  Michael R Merz on a motion for

Date:  9/7/18
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Opinion by: Michael R. Merz

Opinion

DECISION AND ORDER DISMISSING PETITIONER'S THIRD AMENDED PETITION FOR WRIT OF HABEAS
CORPUS

This capital habeas corpus case is before the Court for decision on the werits on the Petitioner's Motion for Leave 1o File an
Amended Petition (ECF No. 203). The parties unanimously consented to plenary magistrate judge jurisdiction in this case
under 28 U.S.C. § 636(c) and District Judge Barrett has referred it on that basis (ECF No. 13).

On June 2. 1998, Petitioner Gary L. Hughbanks, Jr., was convicted in the Hamilton County, Ohio, Court of Common Pleas of
one count of aggravated burglary and two counts of capita) nurder. The jury found that, in 1987, Petitioner murdered William
and Juanita Leeman ("Mr. and Mrs. Leeman,” respectively) for the “purpose of escaping detection, apprehension, or trial for the
comunission of an aggravated burglary[,]" [*2] which he had comumitted at the Leemans' residence (Third Amended Petition,
ECF No. 213. Page ID 15911, citing Trial Trans., ECF No. 163-14, Page ID 3402-03). On June 12, 1998, the jury
recommended that Petitioner be sentenced to death for the murders of Mr. and Mrs. Leeman, and Common Pleas Court Judge
Melba Marsh followed that recommendation on July 6, 1998 (Trial Trans., ECF No. 163-18, Page ID 3844-45; Trial Trans.,
ECF No. 163-19, Page ID 3857-59). After a series of appeals and petitions for relief in Ohio state courls, and on February 12,
2007, Petitioner filed his initial Petition for Writ of Habeas Corpus by a Person in State Custody (Inilial Petition, ECF Ne. 16).
On April 21, 2017, Petitioner filed his Third Amended Petition (ECF No. 213). For the reasons set forth below, the Third
Amended Pefition is DENIED.
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1. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

AL Leemans' Murders, Tnvestieation, and Petitioner™s Arvest

On the evening, May 13, 1987, Mr. and Mrs. Leeman's residence was broken into, and after seeing the Leemans, the burglar
attacked them with deadly force (State Court Record App'x ("App'x"), ECF No. 166-2, Page ID 3925-27). At about 9:30 p.m.
that evening, Pat Kemper ("Kemper"), [*3] an officer of the Springfield Township, Hamilton County, Ohio. Police
Departmen, drove by the Leemans' residence and saw Mrs. Leeman "laying on the front of the driveway waving her anus."
(Traverse, ECF No. 234, Page ID 16239, citing Trial Trans., ECF Nu. 163-13, Page ID 3194). Kemper approached Mrs.
Leeman, who attempted unsuccessfully to communicate with him, but her throat had been slashed and “[s]he had so many cuts
and stab wounds that the coroner was subsequently unable to count them." 7d., citing Trial Trans., ECF No. 163-13, Page ID
3195-96. Kemper and fellow Springfield Township police officer John McDaniel ("McDaniel") entered the dwelling, (App'x,
ECF No. 167-2, Page ID 11925, 11947) where McDaniel found Mr. Leeman dead from having “suffered eight cuts and
sevenieen stab wounds." (Traverse, ECF No. 234. Page ID 16329, citing Trial Trans., ECF No. 163-13. Page ID 3198; Trial
Trans., ECF No. 163-14, Page ID 3310, 3320-21). Mr. Leeman's wallet was stolen (App'x, ECF No. 167-3, Page ID 14002).

The Ciucinnati and Springfield Township Police Departments lavuched an intensive investigation, involving the Federal
Bureau of Investigation ("FBI") (1'raverse, ECF No. 234, Page ID 16240). [*4] Fingerprinis and palm prints were recovered
from the crime scene, but did not match those of any suspect (App'x, ECF No. 167-2, Page ID 11651-52, 11678; App'x, ECF
No. 167-4, Page ID 13412; App's, ECF No. 167-5, Page ID 14024-27, 14137). While he was never arrested for or charged with
the Leemans' murders, their son, William *Buri” Leeman, was initially ideniified as a suspect, due to a possible motive (he was
fo inberit two hundred thousand dollars upon the Leemans' deaths); his strangely calm demeanor at the crime scene; and
attempts by an individual, whom police suspecied was Burt's wife, to place charges on the Leemans' credit cards after the
murders (Traverse, ECF No. 234, Page ID 16241, citing App'x, ECF No. 167-5, Page ID 14005-06, 14061, 14063, 14137),

While Petitioner resided in Hamilton County, Ohio, at the time of the murders, he subsequently moved 1o Pima County
(Tucson), Arizona. He was residing there in 1997 when, in Hamilton County, an arrest warrant was issued for his brother, Lairy
Huglhbanoks ("Larry™), for violating the terms of his probation. Lairy averred that he agreed 10 provide information about the
Leemans' murders in exchange for the withdrawal of the arrest [*3] warrant and vacation of his remaining probation. (App'x,
ECF No. 166-17, Page ID §490). Larry told John Jay (“Jay"), an investigator with the Hamilton County, Prosecutor's Office,
that Petitioner had told Larry that he had murdered the Leemans (Trial Trans., ECF No. 163-13, Page ID 3236-38.) Petitioner's
father, Gary L. Hughbanks, Sr. ("Gary Sr.") also told Jay that Petitioner had confessed the murders to him. /d., Page ID 3238-
39. Based on these conversations, the Prosecutor's Office "[s)igned charges against [Petitioner] for the murder of the Leemans."
Id.. Page 1D 3239,

On September 9, 1997, persons with the Prosecutor's Office and Springfield Township Police Department, in conjunction with
the Tucson, Arizona, Police Department, arrested Hughbanks in Tucson, ostensibly for violating his parole by driving without a
license (Trial Trans., ECF No 163-13, Page ID 3240; App'x, ECF No. 167-3, Page ID 13031). Yet, immediately upon being
booked into the Pima County Jail, Prosecutor's Office Investigator William Tletcher ("Fletcher"), along with Tucson Police
Department Detectives James Filippelli ("Filippelli") and Michael Millstone ("Millstone"), began questioning him about the
Leemaos' [*6] murders. After signing a written waiver of his rights under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct, 1602,
16 L. Ed. 2d 694 (1966), Petitioner denied any involvement in the murders 1o Filippelli and Millstone. and agreed to take a
polyzraph test. However, the results of the polygraph were inconclusive, as Petitioner was under the influence of crystal
methamphetamine (App'x, ECF No. 166-3, Page ID 4222-23). On September 10, 1997, Kemper and Fletcher interviewed
Huglibanks about the murders, without obtaining Petitioner's renewed consent 1o be mterviewed (App'x, ECF No. 167-3, Page
ID 12489-90). After answering questions posed by Kemper and Fleicher, Petitioner informed them that he wished to cease
questioning. Kemper and Fleicher complied with the request, and Petitioner rewained incarcerated pending extradition to Ohio
(Trial Trans., ECF No. 163-13, Page ID 3262: App'x, ECF No. 167-3, Page ID 12490).

On September 16, 1997, at the request of Kemper and Fletcher, Filippelli and Millstone again interviewed Petitioner at the
Pima County Jail. Petitioner, no longer under the influence of alcohol or drugs, executed a form consenting to another
polygraph examination, which he failed (App's. ECF No. 166-3, Page ID 4230: App'x, ECF No. 167-3, Page ID 12743).
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Despite [*7] not agreeing to resume the interrogation, Petitioner was questioned by Filippelli and Millstone for several hours,
during which time he confessed that, acting alone, he burglarized the Leemans' house and Killed the Leewans in an attempt 10
cover up his burglary (App'x, ECF No. 167-3, Page ID 12857-13017). Petitioner indicated that his confession to the burglary
and nurders was a product of his free will, and that he did not receive any promise or consideration in exchange for confessing.
Id., Page ID 13016-17. Petitioner agreed to waive extradition proceedings. /d., Page 1D 13035.

B. Indictment and Motion to Suppress

On September 17, 1997, Petitioner was indicted by a Hamilton County, Ohio, grand jury (App'x. ECF No. 166-2, Page 1D
3925-28). The face of the indictment stated "CAPITAL-DEATH PENALTY" for Counts One and Two, the murders of Mr. and
Mrs. Leeman. Zd., Page TD 3925, The grand jury {oreperson was a Debbie Mahaftfey ("Mahatfey™). Id.. Page 1D 3928.

Petitioner's trial counsel filed a motion to suppress Petitioner's confession, arguing that, due to post-traumatic stress disorder
("PTSD"), bipolar disorder {for which he was not taking medication), and substance abuse, Petitioner was [*8] not of sound
mind at the time he was interrogated. Thus, they claimed, any waiver of his Miranda rights was invalid, and his confession was
not knowing, intelligent, and voluntary (Trial Trans., ECF No. 163-7, Page ID 2402 (citing Colorado v. Spring. 479 U.S. 564,
107 S. Ct. 851, 93 L. Ed. 2d 954 (1987); Culorado v. Connelly, 479 U.S. 157, 107 8. Ct. 515, 93 L. Ed. 2d 473 (1986)). At the
motion hearing, Fletcher testified that, on September 9, he discnssed each right contained in the Waiver of Riglts form prior to
Petitioner's signing the form and the interrogation commencing, and that Petitioner teld him that he had not ingesled drugs or
alcohol that day. Id., Page ID 2407-09. On cross-examination, Fletcher stated that during the interrogation, Petitioner did not
appear to be under the influence of drugs, and that he did not learn undl after the initial interview that: (a) Petitioner was under
the influence of crystal methamphetamine during the interview: and (b) the initial polygraph examination was inconclusive
because of Petitioner's drug use. He further stated that, while Petitioner told him that he had been treated by a psychiatrist and
had received Social Security disability benefits for mental health issues, he was unaware that Petitioner had taken medication
for any psychiatric disorder. Id., Page 1D 2412-14.

Petitioner's [*9] trial counsel did not call any witnesses or iniroduce any evidence. (Third Amended Petition, ECF No. 213,
Page ID 15944-43, citing Trial Traos., ECF No. 163-7, Page ID 2420). Rather, in his closing argument, Stephen Wenke, one of
Petitioner's trial attorneys, emphasized that the transcript of the interrogation would show that Taw enforcement officers were
aware of Petitioner's history of psychiatric treatiment and medication, and argued that efforts should have been made to get
Petitioner medication or "some [other] kind of psychiatric treatment before he made these [incriminating] stateents.” {Trial
Trans., ECF No. 163-7. Page ID 2422). Counsel further argued that, given Petitioner's history of psychiatric disorder, the length
and repetitive nature of the interrogation, and the details that were suggested by the officers, Petitioner's confession was not
voluntary, knowing, and intelligent. /d., Page ID 2423-25, citing Connelfy, 479 U.S. 157,107 S. Ct. 515,93 L. Ed. 2d 473; and
Stare v. Edwards, 49 Ohio St. 2d 31, 358 N.E.2d 1051 (1976), certiorari granted, judgment vacated, and case remand on other
grounds by Edwards v. Ohio. 438 U.S. 911, 98 S.Ct 3147 (Mem), 57 L.Ed.2d 1155 (1978).

Mark Piepmeier, prosecutor for the State, argued that the Fletcher's testimony was undisputed evidence that Petiioner was
aware of his Miranda rights prior to waiving them. Also. he noted [*10] that Petitioner did not confess until the September 16,
1997, interrogation, during which Petitioner told Millstone that he had "been absolutely clean for the week 1 bave been in jail. T
am not still high." (Trial Trans., ECF No. 163-7, Page ID 2427). Piepmeier emphasized that Ohio's First District Court of
Appeals ruled that a similar line of questioning ("when the homicide investigators . . . told the defendant {']you failed a
polygraph, why don't you tell us really what happened,[']") was nat coercive. Id., Page ID 2428, citing Stare v. Cook, 1st Dist.
Hamilton No. C-960252, 1997 Ohio App. LEXIS 5720, 1997 WL 783498 (Dec. 19, 1997) (per curian). On February 20, 1998,
Judge Marsh overruled the motion to suppress. /d., Page ID 2431.

C. Discovery

On October 3, 1997, Petitioner pursuant 1o Ohio Crim, R. 7(E), requested "that the prosecuting attomey furnish the Defendant a
Bill of Panticulars[,] setting up [sic] specifically the nature of the offense charged[.] including location and time and the conduct
of the Defendant alleged o constitute the offense.” (App'x, ECF No. 167-3, Page II) 12773). The saine day, Petitioner also
moved, pursuant to Ohio Crim. R. 16, for the State to produce:
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(A) All written or recorded statements made by Petitioner, including those made 1o a prosecuting attorney or law
enforcement officer;

(B) Petitioner's [*11] prior criminal record;

(C) Docwnents and tangible objects in the State's possession that the State intended to use at trial as evidence, or were
obtained from or belonged to Petitioner;

(D) Reports, examinations, or tests, and results therefrom, created in connection with the case, which were in the State's
possession;

(E) Names and addresses of all witnesses the State intended o call at trial, along with the felony criminal records, if any,
of those witnesses; and

(F) Any evidence that was favorable to the Petitioner and that would be material in either the guilt or penalty phases.

Id., Page ID 12775-76. On October 30, 1997, the State represented to the Court that it had provided to Petitioner:
(A) A summary of Petitioner's oral statement to Fletcher and Kemper; Kemper's notes regarding that statement; and a tape
of his interview with Millstone and Filippelli;
(B) Petitioner's prior criminal record;
(C) Defendants' health record, rights forms and waivers thereof signed by Petitioner, and photos and tangible objecis
retrieved from the crime scene;
(D) Autopsy reports for the Leemans, polygraph results of the Petitioner, and statements that:

a. only a few palm and fingerprint lifts obtained [*12] at the residence could be tested, and none of those tested
prints matched those of Petitioner; and
b. a police canine followed the scent of a towel with blood from the Leemaus' house, 10 2 creck behind the house,
through the woods, and finishing at Greener Elementary School;

(E) A list of witnesses, including: Larry, Gary St., and Burt, Leonard, and Gordon Leeman; and

(F) The following addirional evidence:
a. There was no fingerprint or forensic evidence linking Petitioner to the crime:
b. No eyewimess placed Petitioner at the crime scene on the night in question;
¢. Petitioner was anrested for burglary in 1987 and questioned about the murders, but denied any involvement;
d. Merchants contacted MasterCard about attempts by Burt Leeman and his wife to nse the Leemans’ credit card after
their deaths; and
¢. "Numerous 'suspects' were either questioned or had their fingerprints checked over the ten year period from 1987
1o 1997. None of the ‘suspects’ were ever linked lo the homicide by . . . admissions, fingerprints, forensic evidence, or
eye witnesses [sic].”

Id., Page D 12808-11. That same day, the State also fumnished to Petitioner a Bill of Particulars, which incorporated by
reference the [*13] grand jury indictment. Jd.. Page ID 12812. The Bill described the manner of the Leemans' murders—"both
were stabbed repeatedly and had their thyoats cut, causing their death[s]." /. The Bill stated that Petitioner entered "“their home
by cutting a screen and going through a window. The bedroom had been ransacked and missing were unknown jewelry items
and a billfold of William Leeman." /d.

On December 17, 1997, Petitioner moved that the State disclose al! discoverable evidence it intended to use at trial, along with
prior statements of any witnesses it intended to call (Appx, ECF No. 167-3, Page 1D 12778, 12780). The same day, Petitioner
served upon the State a renewed Demand for Disclosure of Favorable Evidence, stating that "motions will be filed with the
Court certifying non-compliance if the marterial is not produced within ten (10) days[,]" id., Page ID 12791, and filed a motion
to compel the production of any exculpalory evidence in the State's possession. /d., Page ID 12793, citing Brady v. Marvland,
373 U.S. 83, 83 S. Ct. 1194, [0 L. Ed. 2d 215 (1963). Ou December 29, 1997, the State averred that it had fully complied with
all of Peritioner’s Rule 16 discovery demands and had disclosed all the evidence it intended to use at wial. /., Page 1D 12814.
The [*14] State also represented to the trial court that it would "fully and liberally comply" with Petitioner's requests for
disclosure of: witness identities, including rebuttal witnesses; exculpatory evidence; information relating to aggravating and
mitigating factors; and all information obtained by law enforcenent officials during their investigation. Id., Page ID 12815-24.
On Japuary G, 1998, the State represented, as to Petitioner's request for impeachment evidence, that the Prosecutor's Office had
agreed to remove the absconder warrant outstanding against Larry and to restore him to good slanding as to his probation in
exchange for Larry's provision of information as to the Leemans' murders. Id., Page TD 12825. The State further represented
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that “[iJt was made clear to [Larry] at thar time that nothing further would be done on his behalf, [and] fhat he was still on
probation([.]" /d.

D. Vair Dire and Jurv Sclection

During voir dire, Petitioner's counsel conceded his guilt and called him a liar while portraying the Leemans sympathetically.
(Third Amended Petition, ECF No. 213, Page ID 15991-92, citations omitted). "Two of the jurors who sat on the case indicated
that they were troubled by (*15] these concessions of trial counsel.” Jd.. Page ID 15892, citing App'x, ECF No. 166-17, Page
ID 8418, 8423-24. In addition to these supposed errors of commission, Pefitioner claims that his counsel failed to explain
adequately options for life sentencing, and failed to object to Judge Marsh's statement that no one can predict when someone
will be granted parole. Jd (citations omitted). "One of the jurors expressed concern that Hughbanks would be released.” Jd.,
citing App'x, ECF No. 166-17, Page 1D 8425,

Additionally, voir dire revealed serious doubts as to whether at least two members of the venire, Rusalie Van Nuis and Samuel
Allen, could be objective foward Petitioner. Van Nuis stated that, all things being equal, she would lean toward imposing the
death penalty on someone who committed the crimes at issue, even with the option of life in poson (Third Amended Petition,
ECF No. 213, Page ID 15960, citing Trial Trans., ECF No. 163-9, Page ID 2700). Further, after indicating ambivalence
regarding psychiatry in her juror questionnaire and being told by the prosecution that there would be testimony from
Petitioner’s treating psychiatrists regarding his history of mental illness, Van [*16] Nuis expressed skepticism as to whether
psychiatrists help people with "real problems or really chronic problems. I thiik they help people who have snperficial
problems.” (Trial Trans., ECF No. 163-9, Page ID 2691). When asked by Dale Schmidt, Petitioner's trial attormey, “[d]o vou
think the horribleness of this crime alone is something (hat you would vote for the death penalty no matter what?" Van Nuis
responded, “[p]robably.” Zd., Page TD 2698. Sclunidf moved to strike Van Nuis for cause: when Judge Marsh denied that
motion, counsel struck her peremptorily. Jd., Page ID 2700, 2705; Trial Trans., ECF No. 163-12, Page ID 31 07-08.

In his juror questionnaire, Allen indicated that one of his close friends from childhood, a Darrell Lane. had been murdered
(Ttial Trans., ECF No. 163-1€, Page ID 2802-03). In addition to Petitioner, Schmnidt was representing a Joseph Paul Franklin,
who was facing trial in 1998 for Lane's murder, and Piepmeier was the lead proseculor in that case, as well. /4., Page ID 2809-
10. Despite Allen's repeated assurances that, even in light of the above, he could be a fair and impartial juror, Schmidt stated
that Allen should not serve on the jury. Id., Page ID 2810-12. [*17] Schmidt moved to sirike Allen for cause, which Judge
Marsh denied. Jd., Page ID 2816, 2818. Schmidt then struck Allen peremprorily (Trial Trans., ECF No. 163-12, Page ID 3106).
Pelitioner exercised only five of his allotied six peremptory challenges. Id., Page II) 3113-15.

E. Guilt Phase

In the State's vpening statement, Richard Gibson ("Gibson"), one of the Sfate's proseculors, described the burglary as being
committed by someone who had never met the Leemans, and who had decided to rab their house because it was "in a nice
suburban neighborhiood," where there was "a reasonable likelihood of abtaining something worth stealing, something worth
breaking into a home for." (Trial Traus., ECF No. 163-13, Page ID 3147-48). He claimed that, on the night in question,
Petitioner was armed and already in Leemans' home as they returmed to the residence. "[N]ot long after emering the home, Mr.
Leeman encounters this killer, this armed intruder[.] . . . And the Killer attacks Mr. Leeman savagely with a knife[.]" Id., Page
ID 3149. He argued that Mr. Leeman suffered several stab wounds in his chest and shoulder, after which Petitioner slit his
throat fromt end to end, and that Petitioner subsequently [*18] chased Mrs. Leeman into the iiving raom and killed her by
slitting her throat. Id., Page ID 3149-51. Mrs. Leeman stumbled ourtside to her driveway, but by the time Kemper saw her and
called for an ambulance. it was 100 late; she died in the hospital "withour having ever being able to express what happened to
her and her Iusband.” /4., Page ID 3152-53.

Giibson continued that the case was unsolved for over ten years until Larry and Gary Sr. began conracting the Springfield
Township Palice Departinent with infonmation implicating Petitioner in the crimes. Lisa Leggett, Petitioner's former common
law spouse, also provided the police with information incriminating Petitioner, including a survival knife that was, the State
claimed, similar to the one used in the Leenans' murders (Trial Trans., ECF No. 163-13, Page ID 3155-57). Gibson concluded
by discussing Petitioner's confession, specifically: (a) the detail in which he described the Leemans' residence, including the
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bedroom closet where he hid after the Leemans came home; (b) his stuggle with Mr. Leeman; and (¢) the kpife he used to kill
the Lecmans. /d., Page ID 3159-63.

During his opening statement, Wenke, Petitioner's counsel, again conceded [*19] guilt, stating that "on May 13th ot 1987 . ..
(Petitioner] went iuto that house and he committed these crimes[.j" (Trial Trans., ECF No. 163-13, Page ID 3165). Wenke
continued that, for the decade after the murders, Petitioner lied to himself and others about what he did, id., Page 1D 3165-66,
until, “his life was a lie." Id., Page ID 3168. Wenke used the tenms "lie," "liar" or some variation thereof fourteen times during
his brief opening statement. /2., Page ID 3165-69. He concluded by saying that the guilt phase would be "about 1aking
responsibility for what [Petitioner] did. And . . . all we expect you to do is 10 give him that responsibility . . . for what be did."
Id., Page ID 3169.

Leonard Leeman ("Leonard"), the State's first witness, “festified at length as to the consistency between the details in

ughbanks' custodial statement and the physical evidence." (Third Amended Petition, ECF No. 213, Page IID 15945, citing
Trial Trans., ECF No. 163-13, Page ID 3178-85), Leonard also opined, without objection from Petifioner's counsel, that
because of that consistency, “there was no doubt" that Petitioner had been in the T.eemans' house (Trial Trans., ECF No. 163-
13, Page ID 3179). [*20] Despite there being several inconsistencies between Petitioner's statements during the interrogation
and the physical evidence about which Leonard testified, Petitioner's counsei did not cross-examine Leonard as to those
discrepancies. 7d., Page ID 3188-89; Third Amended Petition. ECF No. 213, Page ID 15945-46, citing App'x, ECF No, 167-3,
Page ID 12877, 12932, 12936, 12940-41, 12946, 12955, 12975, 12997, 13001, 13010-11.

Kemper testified about encountering Mrs. Leeman in the driveway and her unsuccessful attempts to communicate with him
(Trial Trans., ECF No. 163-13, Page ID 3193-95). He also described how, after paramedics arrived to tend to Mrs. Leeman, he
entered the Leemans' residence and found Mr. Leeman dead. /.. Page 1D 3198. Kemper testified as 1o his initial phone cail
with Larry in the summer of 1997, in which Lary told Kemper that Petitioner had told Larry that he had killed the Leemans
and thrown the knife in the woods near the Leemans' residence. Id., Page ID 3236-37. Kemper turned the information over to
the Prosecutor's Office, and representatives of that office interviewed both Larry and Gary Sr; Kemper did not attend either
interview. Id., Page ID 3237-38. Finally. [*21] Kemper testified that Petitioner's descriptions of the crimes and of the Leemans'
Thouse during his September 16, 1997, interview with Milistone and Filippelli was consistent with the physical evideuce and his
inspection of the Leemans' house. /d., Page ID 3240-43. At no poiat did Petitioner's atlomeys object or move to strike Kemper's
above testimony on the grounds of hearsay or lack of personal knowledge. Nor did they cross-examine Kemper. /d., Page ID
3243.

John Jay, an investigator with the Prosecutor's Office al the time of Petitioner's arrest, testified regarding his interviews with
Larry aud Gary Sr., in which Larry umed over a swrvival knife to Jay and Piepmeier, and both Larry and Gary Sr. told Jay that
Petitioner had confessed the murders to them. (Trial Trans., ECF No. 163-13, Page ID 325)-54). Jay also interviewed Leggert,
along with Jeirry Shaw and Howard Shaw, Petitioner's uncle and cousin, respectively, both of whom staled that Petitioner had
killed the Leemans. Leggett provided Jay with one of Petitioner's knives that was similar to the one that Larry described to Jay.
7d., Page ID 3254-55. Petitioner's counsel did not object 10 any portion of Jay's testimony, so as [*22] to eliminate the need for
Leggett to testify; nor did he cross-examine Jay. Jd., Page ID 3255-57.

Millstone testified that Petitioner had already been charged with the murders of the Leemans prior to his first inferview of
Petitiouer on September 9, 1997, and that despite Petitioner’s initia] denial of involvement, he was held in the Pima County Jail
pending extradition to Ohio (Trial Trans., ECF No. 163-13, Page ID 3260-62). The cross-examination of Millstone focused on:
(a) the lack of coercion by the officers during the September 16, 1997, interrogation; (b) the remorse Petitioner expressed after
confessing. Id., Page ID 3263, 3268. Similarly, the cross-examination of Filippelli by Petitioner's counsel centered on
Pelitioner's post-confession phone call to Lis parenis, in which he expressed thal the confession had lifted a weight from his
shoulders. Further, Filippelli testified thar it is common, and not necessarily an indicator of dishonesty or bad character. for
homicide suspects to initially deny culpability before admitting guilt later in an interview. Id., Page ID 3280-81, 3283-84.
Moreover, Petitioner’s counsel, in cross-examining the coroner, the Slate's final witness, elicited [*23] only that the knives
examined by the coroner may not have been the murder weapon, and that he found alcohol in Mr. Leeman's system during the
autopsy (Trial Trans., ECF No. 163-14. Page ID 3333-33).

Despite there being evidence contradicting the State's theory of the case-—that the perpetrator: (1) did not know the victims: (2
cased the Leeman's home prior o entry; (3) entered their home with the intent to commit theft; (4) was surprised by the
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Leemans’ reiwn; and (5) killed the Leemans to cover up the burglary—Petitioner did not put on a case-in-chief (Third
Amended Petition, ECF 213, Page ID 15996-97, citing Trial Trans., ECF No. 163-13, Page ID 3148-50). Additionally,
Petitioner's couusel, in closing arguments, reiterated that the jury would have no problem finding Petitioner guilty (Trial Trans.
ECF No. 163-14, Page ID 3361-62). After closing arguments, Judge Marsh asked that anyone who planned to leave the
courtroom do so prior to the start of jury instructions, and instructed her bailiff to bar the door during instructions. However,
she did not ask anyone ta leave the courtroom. fd., Page ID 33G3-G4. After less than ninety minutes of deliberation, the jury
returned verdicts [*24] of guiliy on all three counts. Jd., Page ID 3402-03.

E. Penalty Phase

At the beginning of the penalty phase, Judge Marsh informed ihe jurors what aggravating circumstances and mitigating factors
were, and verbally instrucled them that their task was to determine whether the State had proved, beyond a reasonable doubt,
that the agegravating circumstances presented by the State outweighed the mitigating factors presented by Petitioner. (Trial
Trans., ECF No. 163-15, Page ID 3415-16). She further instructed that:

Tt vou find the aggravating circumstances by proof beyond a reasonable doubt outweigh the mitigating factors, then you
must make a finding that the death sentence be imposed upon Gary Hughbanks.

However, if you find that the State of Ohio has failed to prove beyond a reasonable doubt that the agpravating
circumstances ontweigh the mitigating factors, then you will enter a verdict imposing one of the life sentences, either life
imprisonment without parole eligibility until twenty-five full years of imprisonment; life imprisorunent without parole
eligibility for thirty full years; or life imprisonment without the possibility of parole, whichever you deem appropriate.

Id. Page ID 3416-17. [*23]

Peritioner's attorney Schmidr, during his opening statement, conceded that Petitioner “did not present any evidence at the wial
phase because there was nothing to present.” (Third Amended Petition, ECF 213, Page ID 16001, citing Trial Trans., ECF No.
163-15, Page ID 3426-29). Schmidt stated that Petitioner "never had a chance from the get-go, so to speak” and "was a product
of a dvsfunctional family, genetically impaired, and that he has problems that have followed him and nightmares that have
followed him all of his life." (Trial Trans., ECF No. 163-15, Page ID 3427-28). He promised that Petitioner would address the
jury and accept responsibility, and that Petitioner's psychiatrists would testify about his lifelong mental illnesses. Id., Page ID
3425-26, 3428. Schmidt concluded by stating that Pelitioner was not secking a sentence of less than life without parole. Id,
Page ID 3428. The State's case-in-chief consisted solely of moving to re-admit all testimony and exhibits from the guilt phase.
Id., Page ID 3429 Petitioner's counsel renewed his objection to the admission of the photographs of the victims; Judge Marsh
overruled counsel's objection, niling that the photographs were [*26] proper aggravating evidence. Id., Page ID 3429-30.

Sagi S. Raju, M.D.. who was Petitioner's treating psychiatrist in 1986, while Hughbanks was hospitalized at Clirist Hospital in
Cincinnati, testified on Petitioner's behalf (Ttial Trags., ECF No. 163-15, Page ID 3435). Dr. Raju testified that Petitioner was
admitted on or about June 1, 1986, due 10 agitation and psychotic behavior, including hallucinations and suicidal and homicidal
ideations, cunsed by drug and alcohol ingestion. Id., Page ID 3436-37, 3453, Petitioner had previously been a psychiatric in-
patient at Christ Hospital under the care of Bemard DeSilva, M.D., who also treated Petitioner privately. Jd., Page ID 3453-54.
Dr. Raju noted Petitioner's "depression, agitation, and psychotic behavior in [his] past admissions[.]" problems with family. and
“history of substance abuse and alcohol abuse[,]" id., Page ID 3437, and that during his initial interview with Petitioner,
Petitioner made a statement about "[k]illing somebody, . . . [bJut it was nonspecific in the sense he did not say he was going to
hurt somebody, a special person or anything." Jd.. Page ID 3459. After two weeks of in-patient treatment, including taking
“antipsychotic [*27] medication {and] antimanic medication," Petitioner was discharged, with Dr. Raju having diagnosed him
with "major affective disorder and bipolar disorder, which is of manic episode, [and] drug and alcohol abuse.” Id., Page ID
3439, Petitioner was re-admilted to Christ Hospital on ot about August 22, 1986, having overdosed on prescription medication.
Id., Page ID 3449. Peritioner was discharged two days later, and was never treated by Dr. Raju again. /d., Page [1> 3452,

Petitioner's second witness svas Dr. DeSilva, who, had treated Petitioner; Gary Sr.; Petitioner's mother, Evangelina Hughbanks
("Angie"), and Petitioner's cousin, Larry Kramer (Tdal Trans., ECF No. 163-15, Page ID 3489-91). Dr. DeSilva testified that
le had diagnosed Gary Sr. with "a mixture of paranoid schizophrenia with some schizoaffective features.” Id., Page ID 3492.
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He siated that Gary St. had physically abused Petitioner during his hallucinations, and had been hospitalized due Lo psychatic
episodes, most frequently when Petitioner was between the ages of twelve and fourteen (1978-1980). The hospitalizations, Dr.
DeSilva testified. strajned Gary Sr.'s relationships with Petitioner and other family members. Jd., Page [*28] ID 3496-97.

Dr. DeSilva began treating Petitioner in or around 1982, continued to treat Petitioner sporadically thereafter, and diagnosed him
with schizoatfective and bipolar disorders (Trial Trans., ECF No. 163-15, Page ID 3501-02). with "intermittent concomitant
drug abuse and alcohol abuse[.]" Jd.. Page ID 3504. During "the manic phase . . . [h]is thinking and his thoughts were — they
were disjoined, didn't make much sense[.]" /d., Page ID 3505-06. Dr. DeSilva testified that he did not "remember [Petitioner]|
ever talking free of hallucinations or delusions or a mood—some type of a mood change that could occur as a result of any
stimulus." Id., Page ID 3517. During the depressive phases, Petitioner frequently expressed to Dr. DeSilva lis suicidal ideation,
and 10ld him that he had "[p]ractically no relationship” with his children. Jd/, Page ID 3508-09. Petitianer was never in “full
compliance" with his medication regimen "except when [he] was in the hospital." Id.. Page ID 3511. Dr. DeSilva ireated
Petitioner as an in-patient in September and December 1984 and January 1985, and that during that time, Petitioner told him
that voices in his head were telling him to kill himself. Jd. {*29] . Page ID 3320-21. In December 198, Petitioner, in Dr.
DeSilva's words, "went berserk[,]" attempting suicide and expressing to Dr. DeSilva his desire to attempt again. Jd.. Page ID
3522-23. Dr. DeSilva stated that, while Petitioner's drug and alcoho! use exacerbated his symptoms, his underlying pathology
was independent of any substance abuse. Jd., Page [1) 3525,

On cross-examitation, and over the objection of Petitioner's counsel, Dr. DeSilva testified that Petitioner had been convicted of
domestic violence and spent time in prison due to those convictions (Trial Trans., ECF No. 163-15. Page ID 3546, 3568-69).
He also relayed Petitioner's staternent to him that "when he g[ot] angry, he was atraid that he would hurt people,” id., Page ID
3548, and that, in 1987. Petitioner stated to a Dr. Feuss!. another psychiatrist who treated him, that he had thoughts of killing
his father, boss, and fiancée. Id., Page ID 3549-50. Dr. Feuss diagnosed Petitioner with antisocial personality disorder, rather
than bipolar, disorder, a diagnosis with which Dr. DeSilva disagreed. Jd., Page ID 3551-53. Dr. DeSilva stated that Nancy
Schmiidtgoessling, Ph.D., the State's psychological expert, did not contact [*30] him to obtain treatment records prior to
making her diagnosis of antisocial personality disorder—despite the representation to the contrary in her expert report. /d.,
Page ID 3557-58. Dr. DeSilva also opinad that Dr. Schimidtgoessling had ignored Petitioner's low intelligence and indicia of
paranoia in diagnosing him with antisocial personality disorder. /d., Page ID 3559.

Petitioner's uucle, Larry Kramer, and his sister, Larketa Hughbanks ("Larketa™, also testified on behalf of Petitioner (Trial
Trans., ECF No. 163-16, Page ID 3586, 3609-10). Larketa tesiified that Gary Sr, and Angie were verbally and physically
abusive loward Petitioner, Lairy, and Larkela. Id., Page TD 3616-18. She further stated that Petitioner had attempted suicide at
least three times prior to 1992, id., Page ID 3627-29, and that he perceives a shadowy figure that "can be any shape it wants to
be. And it has these red piercing eves." Id., Page ID 3631. Subsequently, Angie testified that Gary Sr. and all of her children
had experienced hallucinations. Id., Page ID 3639. She stated that Pelitioner frequently observed Gary Sr.'s physical and verbal
abuse of her, id., Page ID 3642, but that Petitioner had a good relationship [*31] overall with Gary Sr., and was only physically
abused twice by him. /d., Page ID 3652-53, 3655. Further, Angie testified that Petitioner physically abused three of his
significant others. Id., Page ID 3668.

Petilioner took the stand, but was not put under oath or cross-examined (Trial Trans., ECF No. 163-16, Page ID 3670). Reading
from prepared notes. Petitioner told the jurors that they “did the right thing in finding me guilty[,]" id., Page ID 3671, and that
they "have everv right in the world ro hate me and to wani to kill me yourself, because if I was in your position, 1 would do the
same thing." 7d., Page ID 3672, He stared that he felt a sense of relief when he confessed to the burglary and murders, and
confinmed that he acted alone. /d.. Page ID 3673.

In rebuttal, the State called Dr. Schimidigoessling, who was hired by the trial cowt prior to evaluate whether Petitioner was
mentally competent to stand 1rial, and/or whether he could pursue a defense of Not Guilty by Reason of Insanity (Trial Trans.,
ECF No. 163-16, Page ID 3678, 3680). Dr. Schuidtgoessling conducied her initial interview with Petitioner on November 24,
1997, at which time Petitioner denied he had committed the [*32] crimes. Jd.. Page ID 3684-85. Dr. Schmidtgoessling opined
that Petitioner's clear ability to distinguish right from wrong differentiated him from other, incompetent, defendants that she
had examined, whose psychiatic disorders prevented them from organizing their thoughts or expressing them coherently, and

1 Dr. Feuss's first name is not mentioned ia the trial transcript or the parties® briefing.
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that he was sane at the time of the crimes. Id., Page 1D 3638-89, She also concluded that Petitioner's drug and alcohol abuse,
although uncontrolled in May 1987, did not affect his ability to discern right from wrong in his actions. Id., Page 1D 3688.

Dr. Schmidtgoessling re-interviewed Petitioner on May 23 and May 29, 1998. prior 1o the start of trial (Trial Trans., ECF No.
163-16, Page ID 3689). She noted that Petitioner's mood, appearance, and presentation during these interviews made him seem
“like a completely different person" than he was during the November 1997 interview. Jd., Page 1D 3698-99. During those
interviews, Petitioner told her that he had committed the burglary and mnurders of the Leemans, and gave a description of the
night in question similar to the description he gave to Millstone and Filippelll. /., Page ID 3690-91. He stated that he was not
under the influence [*33] of any substance or hallucination at the time he killed the Leemans. Id., Page ID 3697, Petitioner told
Dr. Schimidtgoessling that he killed Mr. Lecman because he was frightened after being accosted by Mr, Leeman. and that the
act of killing (number of stab wounds) was so severe because he was "angry that I might be caught." I, Page ID 3692-93. He
told her that he killed Mrs, Leeman because "she liad seen him and could identify him." Jd., Page 1D 3693.

Dr. Schinidtgoessling opined that "[t]here was no indication" that any psychological disorder Petitioner may have had “cavsed
Tim to do this offense.” (Trial Trans., ECF No. 163-16, Puge ID 3694). She acknowledged his listory of substance abuse and of
"imegular moods, paranoia, and reported hallucinations. How much those related to substances, I don't know." /d., Page ID
3695. From Petitioner's "pattern of irresponsibility[,] illegal behaviors and what we call poor impulse control, or very poor
judement, anger outbursts, not working, [and] being irresponsible about bills," Dr. Schmidigoessling diagnosed petitioner with
antisocial personality, rather than bipolar, disorder. /d., Page ID 3696-97. She also discussed 1he results of the Minnesota [*34]

Multiphasic Personality Inventory-II (“MMPI-II), which she administered [o Petitioner in May 1998, opining that liis paranoia
was exaggerated due to his being incarcerated and the publicity swrounding the case, and consequently, "he endorsed a lot
mote symptoms in that area than he endorsed in other areas." /., Page ID 3701-02.

On cross-examination, Dr. Schmidtgoessling acknowledged Petitioner's history of depression and previous diagnoses of bipolar
disorder. However, she disagreed with those diagnoses, noting the absence of a history of psychosis, and finding that
Petjtionex’s symptoms were indicative of a "mild depressed state" at the time he committed the crimes (ECF No. 163-10, Page
ID 3708). Upon further questioning by Petitioner's counsel, Dr. Schmidigoessling conceded that she could not "make a
diagnos[iJs of him to a reasonable degree of medical certainty,” id., Page ID 3711, and that the primary purpose of her
testimony was not to rebut the opinions of Petitioner’s treating psychiatrists. /d., Page ID 3721. She emphasized that she was
being asked to evaluate Petitioner's state of mind at the time of the offense, and because she only interviewed Petitioner while
he was incarcerated, [¥35] she could not be certain how Petitionei's substance abuse may have affected his depressive state at
the time of the murders. 7., Page ID 3711-12. Further, Dr, Schmidtgoessling testified that, in her interactions with Petitioner,
the manitestations of his symptomology appeared to be legitimate. Jd., Page ID 3720. Nonetheless, in making her assessment,
she reviewed "probably ninety-five percent of the kuown medical records in this particular case[,])" including all of Dr.
DeSilva's records, and the records from the eight instances in which he was hospiralized for psychiatric illness. Jd., Page ID
3723-24. She reiterated her opinion that, based on those records and her interviews of Petitioner and his family members,
Petitioner did not suffer from bipolar disorder. Id., Page ID 3724.

During closing arguments, Prosecutor Richard Gibson stated that counsel for ilie State and for Pelitioner were in agrezment that
the jury should only consider senteuces of death or life without paroie (Trial Trans.. ECF No. 163-17, Page 1D 3755). Gibson
discussed the manaer in which, and methods by which, Petitioner killed the Leemans, despite those not being among the
aggravating circumstances to be considered {*36] by the jury; Petitioner's counsel did not object. Zd., Page ID 3760, 3771,
3802. Peritioner's attorney, Stephen Wenke, stated that: he could not explain or excuse Petilioner's conduct; he shared the
jurors' outrage at the crimes; and part of Lim wanted to see Petitioner executed. Id., Page ID 3779-82. However. he emphasized
that there was no evidence tying Petitioner to the murders besides his confession. and that absent Petitioner's decision to take
responsibility, there would have been no trial. Jd., Page ID 3780-82. Dale Schmidl, Wenke's co-counsel, reiterated that there
was 110 possibility of parole in this case, and that, if the jury opted not to recommend a death sentence, the only way Petitioner
was leaving prison was "in a pine box, dead." Id., Page ID 3790.

After closing arguments, Judge Marsh instructed ler bailiff to lock the doar during her charge to the jury, and explained that
*[aJuybody wha is remaining here for the charge, you understand that vou'll have 1o remain for the complete charge. . . . No one
is allowed to come In; no one is allowed to leave during the charge.” (ECF No. 163-17, Page ID 3807). Judge Marsh instructed
the jury thar “[y]ou will decide whether Gary [*37] Hughbanks shall be sentenced to life in prison without parole eligibility for
twenty-five full years; to life imprisoument without parole eligibility for thirty full years; to life imprisonment without the
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possibility of parole; or to death." Id., Page ID 3808. She instructed that, in order for the jury to reconunend a sentence of
death, the State must have met its "burden of proving beyond a reasonable doubt that the aggravating circumstances of which
the defendant was found guilty of committing outweigh the factors in mitigation. Gary Hughbanks does not have any burden of
praof.” Id., Page ID 3809. Judge Marsh continued that, although the jury's returning a verdict of death was technically a
recomumnendation, jurors should "assume that the recommendation shall be the sentence of this Cours[,]" while "if you render a
verdict for one of the life sentences, . . . the Court must impose (he specitic life sentence yon recommend." /d., Page ID 3819.

As to the weighing of the aggravating circumstances and mitigating factors. Judge Marsh instructed that the jury was

[Not required to unanimously find that the State failed to prove that the appravating circumstances outweigh the
mitigating factors [*38] before considering one of the life sentencing options.

In other words, you should proceed to consider and choose one of the life sentence options if any one or mare of you
conclude[s] that the State has failed to prove beyond a reasonable doubt that the aggravaiing circumstances outweigh the
mitigating factors.

(Trial Trans.. ECF No. [63-17, Page ID 3819-20). She then recited the eight verdict forms, with each of the following for
William and Juanita Leeman: life without parole for at least twenty-five years; life without parole for at least thirty years; life
without possibility of parole; and death. The jury was instructed to retwm its chosea forms, signed by all jury members. fd.,
Page 1D 3821-24. Each of the six non-death verdict forms read as follows: "We, the Jury, unanimously find that the aggravating
circumstances Gary Hughbanks was found guilty of comniitting . . . do not outweih the mitigating factors present in this case,
and therefore recommend that the defendant be seatenced to life imprisonment . . . ." I, Page ID 3821 E

Outside the presence of the jury, Petitioner's counsel renewed his objections to Judge Marsh's overruling his requested
instructions an mercy and on the [*39] State's having a burden of proof "beyond all doubt." (Trial Trans., ECF No. 163-17,
Page ID 3§34-35). Additionally, Petitioner stated on record that his counsel had consulted with him on all matters of trial
strategy, and that he had assented to said strategy. Id,, Page ID 3835. After approximately eleven hours of deliberation, the jury
rewrrned verdict forms recommending that Petitioner be sentenced to death for the murders of both Mr. and Mrs. Leeman. The
jurors signed verdict forms indicating that they had concluded, unaniwousty and "by proof beyond a reasonable doubt, that the
agpravating circumstances Gary Hughbanks was found guilty of committing in Count One[/Two] outweigh the mitigating
factors present in this case[.]" (Trial Trans., ECF No. 163-18, Page ID 3844-45). Upon motion by Petitioner's counsel, the jury
was polled, and each juror indicated that he or she assented to the verdicts. Id., Page 1D 3846-47.

Ou July 6, 1998, Petitioner appeared in open courl and again accepted responsibility and expressed contrition for committing
the burglary and murders (Trial Trans., ECF No. 163-19, Page ID 3854). Judge Marsh adopted the jury’s conclusion that the
State demonstrated "beyond [*40] a reasonable doubt that the aggravating circumstances that you were found guilty of
commining do indeed outweigh any mitigating factors[,]" the latter of which Judge Marsh found to be "unremarkable and
unpersuasive. On the other hand, the aggravated [sic] circumstances of these murders were among the worse [sic] that T have
ever seen or read." Jd., Page ID 3855-56G. Cansequently, Judge Marsh sentenced Petitioner to be executed. Id., Page ID 3857-
58.

II. POST-SENTENCING PROCEDURAL HISTORY

A. Initial Direct Appeal

1. First District Court of Appeals

*The jury verdict forms modificd the Ohio Pattern Criminal Jury Instructions. which provide the following language: "We the jury, being
dulv impaneied and sworn, do hereby find that the aggravating circumstances 1bat the defendant was found guilty of committing do not
outweigh the mitigating factors presented in this case by proof beyond a reasonable doubt." 4 OHIO CRIM. JURY INSTRS. 503.011, § 26.
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As the murders happened before January 1, 1995, Petitioner was able to appeal first to the First District Court ot Appeals,
rather than directly 10 the Supreme Court of Ohio. State v, Hughbanks, Ist Dist. Hamilton No. C-980595, 1999 Ohio App.
LEXIS 5789, 1999 WL 1488933, at *1 (Dec. 3, 1999). On May 21, 1999, Attomeys Herb Freeman and Nomm Aubin filed
Petitioner's initial brief. (App'x, ECF No. 166-4, Page 1D 4569), raising fifteen assiguments of emar:?
1. Where A Capital Defendant Is Indigent And In Need Of Assistance To Present His Defense, The Trial Court Must
Grant The Funds Necessary To Conduct A Defense:

2. The Due Process Clause of the Fourteenth Amendment to the Constitution of the United States and the Ohio
Constitution Guarantees of the Due Process Clause Require the Prosecution Prove Each and Every Element of a Criminal
Offense Beyond a Reasonable Doubt, [*41] and in the Ahsence of Evidence Sufficient to Persuade a Rationale Fact
Finder of Each Such Element to that Degree, A Conviction is Based upon Insufficient Evidence, Offends Due Process and
must Be Reversed:

3. The trial court's failure to provide Mr. Hughbanks with the expert assistance of an independent pathologist denied him
due process, equal protection, effective assistance of counsel and stattory rights under the Fifth, Sixth, Eighth and
Fourteenth Amendments;

4, The trial court's failure to provide Mr. Hughbanks with the expert assistance of an independent neuropharmacologist
denied Appellant Hughbanks due process, equal protection, effective agsistance of counsel and stalutory rights under the
Fifth, Sixth, Fighth and Fourteenth Amendments;

5. Denying Mr. Hughbanks reasonable bond prior to trial unconstimtionally infringed upon his right to assist counsel in
the preparation of his defense to the underlying charges, as well as in regard to the sentencing phase;
6. The tral cowt erred in admitting into evidence gruesome and cumulative photographs of the victim;

7. The requirement in Ohio that the mitigating factors be proven by preponderance. before they may be weighed against an
aggravating circiunstance is unconstitutional:

8. The trial court erred when [*42] it failed to overrule the Ohio statutory definition of reasonable doubt in the midgation
phasc:

9. Hughbanks' death senfence must be reversed since Ohio's death penalty statutes are constilutionally defective;

10. The trial court erred to the prejudice of the Defendant-Appellant iu that it overruled his Motion to Suppress his
statement made (o the agents of law enforcement;

11. Defendani-Appellant's trial attorneys provided ineflective assistance of counsel when they proceeded on their Motion
to Suppress Defendant-Appellant's statements made to agents of law enforcerment without the assistance of supportve
expert psychiatric tesitmony:

12. A Defendant is denied effective assistance of counsel as guaranteed the Fifth, Sixth, and Fourteenth amendments of
the United States Constitution and sections 10 and 16 of the Ohio Constitution when defense counsel submits to nol
having the Prosecutor produce family members who implicated Hughbanks, and not have Hughbanks' family mermbers
testify and be cross-examined;

13. A Defendant is denied his right to a fair trial when the trial court allows the State to introduce evidence of "other acts"
claimed to have been committed by the Defendant;

14. Allowing the Prosecution to guestion Hughbanks' psychiatrists as to whether he met [*43] the Jegal definition of
insanity at the time of the Leeman killings when insanity was not a defense was prejudicial error;

15. [It Is] Constitutionally Impermissible For The Court To Instruct The Jury That Their Verdict Ts Merely A
Recanuendation, As Such An Instruction Impermissibly Attenuates The Jury's Sense Of Responsibility For Its Decision,
And A Death Sentence Imposed Following Such An Instriction Is Constitutionally Infirm.

3 As the issues of procedural default and res judicara factor greatly into the parties' arguments. the Court iakes pains to list the assigaments of
error and propositious of law us they were presented to this Court and others.
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(Third Amended Petition, ECF No. 213, Page 1D 15912-14 (capitalization in original), citing App'x. ECT No. 166-4. Page ID
4532-68).

The First District rejected all fifteen Assigmuents of Error, and aftirmed the trial court's death sentence. Stafe v. Hughbanks,
1999 Ohjo App. LEXIS 3789, 1999 WL 1488933 (ist Dist. Dec. 3, 1999), at *1, The First District concluded that Petitoner
had failed to preserve for appeal his First (averall failure to allocate funds necessary to conduct adequate defense), Third (irial
couri's filure to provide an independent pathologist), and Fourth Assignments of Error (irial court's failure to provide an
independent pharmacologist), since "[t]he record demonstrates that Hughbanks made no request for funds to obtain the experts
whose services were not provided to him. (Ife did. however, request and was granted funds [*44] to obtain a mitigation
specialist and neuropsychologist."). 1999 Ohio App. LEXIS §789, [WL] at *3 (parentheses in original).

As to the Second Assignment (insufficiency of evidence supporting conviction), the First District {irst discussed

[Tlhe three death-penalty specifications attached to each aggravated-murder charge. These required proof that (1)
Hughbanks committed the murders in order 10 escape detection, apprehension, lrial, or punishment for the aggravated
burglary; (2) the killings were part of a course of conduct involving the purposeful killing of two or more people; and (3)
the murders were committed by Hughbanks as the principal offender while he was also committing or attempting to
commit, or fleeing after committing or attempting (o commit, the aggravared burglary.

1999 Chio App. LEXTS 5789, 1999 WL 1483933, at *5. The court then recited the unrebuited evidence presented by 1he State
at trial. and snonised that the "evidence, viewed in a light most favorable to the State, could have convinced a rational trier of
fact that Hughbanks was guilty beyond a reasonable doubt." /d. n.6 (citing Srare v. Jenks, 61 Ohio St.3d 239, 259-60, 574
N.E.2d 492, paragraph two of the syllabus (1991), superseded by statute and constitutional amendmenr on other grounds as
stared in State v. Williams, $th Dist. Cuyahoga No. 95796, 2011-Ohio-3483, € 6 (Oct. 27, 2011)). The court also stated "that the
evidence was sufficient [*45] to support the aggravated-murder charges. the death specifications, and the aggravated-burglary
charge, when viewed in a light most favorable to the state,” and that it could not "conclude that in resolving conflicts in the
evidence, the jury lost its way and created such a manifest miscarriage of justice that the conviction must be reversed." /4. n.7,
citing Stare v. Martin, 20 Ohio App. 3d 172, 175, 20 Olio B. 215, 485 N.E.2d 717, ({st Dist. 1983).

The First District overruled the Fifth Assignment, noting that “[a]n indictment charging a capital offense may raise a
presumption sufficient to justify the refusal of bail[,]" 1999 Ohio App. LEXIS 5789, 1999 WL 1488933, at *6 n.9 (citing Stare
ex rel. Reams v. Stuart, 127 Ohio St. 314, 319, 188 NLE. 393. 39 Ohio L. Rep. 651 (1933)), and finding that Judge Marsh's
decision at the bail hearing that Petitioner had failed to rebut that presumption was proper. Id.

Regarding the Sixth Assignment (admission of six autopsy slides and two crime scene photographs over trial counsel's
objection), the First District noted that the photos of the Leemans were used by the coroner to describe: (1) the weapon used;
(2) the causes of death; and (3) bow Mrs. Leeman's "throat had been cut in a way that prevented her from screaming or 1alking.
Further, the slides were probative of the fact thai the murders were done purposely. The two photographs of Mr. Leeman were
used by the officer who found [*46] the body to describe the scene." 1999 Ohio App. LEXIS 5789, 1999 WL 1488933, at *6.
Accordingly, the First District held. the trial court's admission of the autopsy slides and photographs was not unnecessarily
repetitive or cumulative and not an abuse of discretion under Ohio R. Evid. 403. Jd. The appellate court then noted that
Petitioner's Seventh, Fighth and Ninth Assignments, concerning the constitutionality of Ohio’s death penalty scheme) had
previously been considered and rejected by the Supreme Court of Ohio, and thus, were not viable grounds for relief. 1999 Ohio
App. LEXIS 5789, 1999 WL 1488933, at *7-8 (citations omitred).

As 1o Petitioner's Fifieenth Assignment—Judge Marsh's alleged error in instructing "the jury that its death verdict would be
anly a recommendation[,]" 1999 Ohio App. LEXIS 5789, 1999 WL 1488933, a1 *9the First District held that because she "also
instructed the jury that during its deliberations it would decide which sentence to impose[, w]e find no constitutional violation
resulting from the trial courl's instructions.” Zd. 1.24, ciling State v. Durr, 58 Ohioc SL. 3d 86, 568 N.E.2d 674 (1991).

In Petitioner's Tenth Assignnent, he argued that Judge Marsh improperly overruled his trial counsel's morion to suppress his
confession. He claimed that he was under the influence of drugs when he sigued his waiver of Miranda rights on September 9,
1997, aud "that he was mentally ill [*47] on that date and on September 16, 1997, when he provided his confession.” 1999
Ohio App. LEXIS 5789, 1999 WL 1458933, al *9. Petitioner argued "(1) that he did not volumtarily waive his Fifih
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Amendment rights 10 counsel and against self-incrimination, and (2) his confession was involuntary under the Due Process
Clause.” Jd. As to the first argument, the appellate court conceded that law enforcement officers were aware of Hughbanks's
mental iliness prior to asking Petitioner to sign the Miranda waiver, and that "it may be that his illness impaired his judgment
and caused him to confess. This alone, however. does not evince the police caercion necessary 1o determine that Hughbanks's
statements 1o the police were involuntary.” 1999 Olio App. LEXIS 5789, 1999 WL 1488933, at *10 1.34 at , citing Comnelly,
479 U.S. 157, 107 S. Ct. 515, 93 L. Ed. 2d 473; State v. Krotts, 111 Ohio App. 3d 753, 677 N.E.2d 358 (3rd Dist. 1995); Srate
. Malone, 2nd Dist. Montgomery No. 10564, 1989 WL 150978 (Dec. 13, 1939)). Given Petitioner's history with and
knowledge of the legal system. the First District could not conclude that Petitioner's waiver of his rights was not knowing,
intelligent, and voluniary. Jd. As to the second argument, the appellate court reviewed the audio recording of his confession and
found concluded that "[1]he police made no threats or inducements to him. The interrogation was not vnreasonable in length.
Hughbanks sounded alert and appropriate on the tape recording(.]" 7d. Thus, the First Distict held, "the trial coust [*48] did
not err in concluding that Hughbanks's waiver of his Miranda rights and his confession were voluntary." Jd.

Petitioner's Eleventh and Twelfih Assignments pertained to alleged ineffective assistance of trial counsel, specifically as to
counsel's decisions to: (u) proceed ou 1lie motion to suppress his confession in the absence of expert psychiatric testimony: and
(b) not call Gary Sr. and Larry as witnesses, respectively. 1999 Ohio App. LEXIS 5789, {WL] at *10. The appellate court
observed that trial counsel had introduced evidence of Petitioner's history of mental iliness, and that the relevant issue for
suppression was whether Millstone and Filippelli's interrogation was coercive, rendering Petitioner's confession involuntary. In
light of the above, the Court concluded that Petitioner had not rebutted the "strong presumption that counsel's conduct falls
within the wide range of reasonable professional assistance." J/d. n.38, quoting Strickiand v. Washingron, 466 U.S. 6G8, 689,
104 S, Ct. 2052, 80 L. Ed. 2d 674 (1984). Turther, Petitioner's counse! stated. on recard, that not cross-examining Gary Sr. and
Larry was trial strategy, and Petitioner failed to demonsuate how he was prejudiced by any failure to cross-examine them.
Thus, the appellate court overruled the Eleventh and Twelfth Assiguments. Jd. /*49]

For the Thirteenthi Assigmment, Petitioner claimed that the introduction of prior bad acts evidence—specifically, acts of
violence toward Lis mother, convictions for domestic violence, and imprisonments—at the guilt and sentencing phases was
improper and had the effect of denying him a fair trial. 1999 Obio App. LEXIS 5789, [WL], 1999 WL 1488933, at *11 (citing
Ohio R. Evid. 404(B)). Judge Marsh allowed such evidence to be introduced during the cross-examinaton of Dr. DeSilva,
reasoning that "Dr. DeSilva's testimony provided the state with the opportunity to rebut his conclusion that Hughbanks's illness
was incurable by asking about the effect that prison, a form of structured eavironment, would have on Hughbanks's illness." Jd.
The appecllate court concluded that the past acts of domestic violence were introduced not to portray Petitioner's bad character,
but 10 provide context to Dr. DeSilva's direct examination testimony about Peritioner's familial relations. Thus, the court
concluded, the admission of such testimony was proper under Rule of Evidence 404(B). Jd.

Further. the First District noted that Dr. DeSilva testified in direct examination about Petitioner's prior hospitalizations and his
improvement in that structured environment, largely due to his being [*50] forced 10 take medication regularly. The court
disagreed with Judge Marsh's conclusion that such testimouy "opened the door to allow the state to ask Dr. DeSilva about the
effect of prison on Hughbanks's conduct or to permit the state to use Hughbarnks's incarceration to rebut Dr. DeSilva's
testimony thar Hughbanks was mentally i1.” 1999 Ohio App. LEXIS 5789, 1999 WL 1488933, at *[1. Nonetheless, the First
District concluded that the admission of evidence of Petitioner's prior incarcerations did not violate his constitutional rights,
and overruled the Thirteenth Assignment. Jd. Finally, the Fourteentl Assionment related to the State's asking Dr. DeSilva,
during the penalty phase of the trial, whether he thought that Petitioner was legally insane at the time he committed the crimes.
The First District concluded that, even though Petitioner had not been permitied to raise an insanity defense, among the
mitigating factors to consider was whether Petitioner had the mental capacity “to appreciate the criminality of [his] conduct or
1o conform his conduct to what was legally required.” 1999 Ohio App. LEXIS 5789, [WL] at *12,, citing OHIO REV.CODE §
2929 04(B)(3). Accardingly, the appellate court held that Petitioner was not unfairly prejudiced by the cross-examination of Dr.
DeSilva, and overruled the [*51] Fourteenth Assignment, as well. /4.

Having rejected all Assignments of Error, the First Disurict undertook its statutorily-required three-part analvsis for death
penalty cases, specifically, whether: (1) "the evidence supports the finding that the aggravating circumstances were established
bevond a reasonable doubt"; (2) "the aggravating circumstances found by the jury outweigh the mitigating factors": and (3) “the
death sentence is appropriate after considering whether the sentence is excessive or dispropertionate o the penalty imposed in
similar cases.” 1999 Ohio App. LEXIS 5789, 1999 WL 1488933, at =12, citing Ohio Revised Code § 2929.05. The court
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concluded that, in light of Petitioner's confession to Millstone and Filippelli and admissions in open court, the State had proven
beyond a reasonable doubt the aggravating circumstances for which he was convicied:

(1) the offense was committed to avoid detection . . . ;

(2) the offense was part of a cowrse of conduct involving the purposeful killing of two or more persons; and

(3) the offense was committed by Hughbanks as the prncipal offender while he was also committing or attempting 10
comunit aggravated burglary.

Id., citing Ohio Revised Code § 2929.04(B)(3, 5. 7). The First Disuict held that the State had proved beyand a reasonable
doubt [¥52] that the aggravating factors outweighed the mitigating circumstances. Specifically, "(n]o credible evidence was
presented . . . 1o establish that the murders of the Leemans were a product of his psychological malfunctioning.” 1999 Ohio
App. LEXIS 5789, 1999 WL 1488933, al *13. Finally, the court concluded "(hat Huglibank's [sic] senlence is neither excessive
nor disproportionate io the death sentence imposed in similar cases in this district],]" and affirmed Petitioner's conviction and
sentence. 1999 Ohio App. LEXIS 5789. 1999 WL 1488933, at *14.

2. Supreme Court of Ohio

Hughbanks then appealed to the Supreme Court of Ohio, raising the same fifteen claims he had made iu the court of appeals.
State v. Hughbanks, 99 Ohio St. 3d 365, 2003--Ohio-4121, 792 N.E.2d 1081. The court independenily reviewed and rejected
each of the Propositions. Jd. The cowt then conducted its own independent analysis, pursuant Ohio Revised Code § 2929.05,
and concluded summarily that the State had proved the aggravating circumstances beyond a reasonable doubt. Id., § 106. After
examining the evidence put forward by Petitioner in the initigation phase, and evidence proffered by the State in rebuttal, the
court found "nothing in the nature and the circumstances of the offenses to be mitigating” Id., § 134. While the court accorded
some weight to Petitioner's age at the time of the offense (twenty-one), expression [*53] of remorse, and history of mental
illness, it concluded that "the aggravating circumstances in each count outweigh the mitigating factors beyond a reasonable
doubt. Hughbanks's course of conduct in multiple killings during the course of burglarizing the Leeman home is a grave
aggravating circumnstance. Hughbanks's mitigating evidence pales in significance when compared with the aggravating
circumstances." Id., § 144. Finally, the court. noting that death sentences bad been imposed and carried out in factually similar
cases involving ™course of conduct' murders” and “other aggravated-burglary murder[.]" id., § 145, affirmed the sentences
imposed on Petitioner.

B. Application to Reapen Direct Appeal

On March 1, 2000, Petitioner, represented by David H. Bodiker and Lori Leon of the Ohio Public Defender's Office, filed an
application with the First District fo reopen his direct appeal, claiming ineffective assistance of appellate counsel (App'x. LCF
No. 166-6, Page ID 5011; Third Amended Petition, ECF No, 213, Page ID 13917.) Petitioner claimed that he was unable to
fully brief the alleged ineffective assistances due to the application's page limit. Id., Page ID 5002, citing Ohio R. App. P.
26(B). Nonetheless, [*54] he argued that "appellate counsel were ineffective for failing to raise meritorious assignments of
error, which constitute a ‘threshold showing for obtaining permission {o file new appellate briefs[.]" Id., Page ID 5003 n.8,
quoting Ohio R. App. P. 26(B), Staff Note (Tul. 1. 1993, Amendment). Specifically, Petitioner claimed that counsel performed
deficiently by failing to raise seventy-one meritorious assignments of error on appeal, and that Petitioner was prejudiced by
those ormissions. 4., Page ID 3003-10. Moreover, of the fifteen assignments actually raised, Petifioner argued that counsel
failed 10 develop adequate factual and legal support for all but the Seventh, Eighth, Ninth, and Eleventh Assignments. /d., Page
ID 5010-11.

On August 4, 2000, Petitioner filed a motion to recuse all trial and appellate judges in Hamilton County from presiding over his
application to reopen his direct appeal, He argued that one of his assignments of error—"systematic racial and gender
discrimination in the selection of forepersons for all grand juries that remumed capital indictments in Hamilton County from
1982 through 1998"—created a siwation in which the impartiality of the First District Judges might reasonably [*35] be
questioned (App'x, ECF No. 166-14, Page ID 7615, 7616-17), Specifically, Petitioner noted that the Presiding Judge of the
Court of Comnmon Pleas was responsible for selecting the grand jury foreperson, and three of the First District Judges, Robert
H. Gonman, Howard Sundermann, Jr., and Ralph Winkler, had p:eviously served as judges in that court. /d.. Page ID 7616-17.
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Petitioner claims that Judges Gonnan, Sundermann, and Winkler having been “witnesses to the grand jury foreperson selection
process[,]" were precluded from serving on the case, and the intricale associations amoug the Court of Common Pleas and First
District Judges and them should disqualify all of them from presiding over Petitioner's application. Jd., Page ID 7617. That
same day, Plaintift moved to stay adjudication of his application vutil a decision was rendered on the motion to recuse. Id..
Page ID 7701.

On September 7, 2000, the First District overruled both the Motion to Recuse and Application to Reopen (App's. ECF No. 166-
14, Page ID 7907). As to the Application, the First District held that "[a]l] of the seventy-one assignments except one consist of
claims of error that allegedly occurred at trial." Id., Page [*56] ID 7907-08. The First District concluded that because, under
Ohia law, an error occurring prior fo or during twial cannot be grounds for ineffective assistance of appellate counsel, those
seventy claims could not be the basis for an application to reopen. fd., Page ID 7908, citing State v. MeNeil, 83 Ohio St. 3d
457, 459, 1998- Ohio 38, 700 N.E.2d 613 (1998). The remaining cluim of emor. {hat the First District lacked jurisdiction io
adjudicate Petitioner's direct appeal, was summarily overruled as unsupported. Jd. "Further,” the court concluded, Petitioner's
"claims can be raised in his current direct appeal to the Ohio Supreme Court[,]" rendering premature any adjudication on their
merits. Id, Finally, Petitioner's lack of argument as to how those seventy-one omissions by appellate counsel actually
prejudiced him meant that he had failed to show good cause for reopening his direct appeal. Jd.. quoting Ohio R. App. P.
26(B)(2)(d)-

On October 18, 2000, Petitioner appealed to the Supreme Court of Ohio the denial of his Application and Motion to Recuse
(App'x, ECF No. 166-15, Page ID 7914). Petitioner raised seven Propositions of Law in support of his appeal, arguing that:

1. The impartiality of all of the First District Judges "might reasonably be questioned because they have personal
knowledge [*57] of disputed evidentiary facts." (App's, ECF No. 166-15, Page ID 7956 (intemal quotation marks and
citation omitted)). In light of this partiality, the faifure of the Judges 1o recuse themselves deprived Petitioner of his federal
and state constitutional right to equal protection. 7d., Page ID 7958-59.

2. As the judgment entered by Judge Marsh against Petitioner failed to include his plea of nat guilty, the entry failed 1o
comply with Ohio Rule of Criminal Procedure 32. Consequently, the judgment entry "is a void entry, and fails to confer
jurisdiction on the appellate court." (Appx. ECF No. 166-15, Page ID 7960, citing OHIO CONST. art. IV, § 3(B)(2); Ohio
Revised Code § 2953.02; OHIO CRIM. R. 32). In light of the above, the First District's affirmation of his conviction and
death sentence violated his rights to due process and equal protection, and constituted cruel and unusual punishiment in
violation of the Eighth and Fourteenth Amendments to the United States Constitution. Jd., Page ID 7961.

3. His application complied with Appellate Rule 26 by: identifying seventy-one meritorious ussignments of emror that
could have been raised on direct appeal but were not; and claiming that appeilate counsel was mmeftective in raising those
errors (App'x, ECF No. 166-15, Page ID 7963). Therefore, the First District's “holdings that (*58] (1) the application
failed 1o allege appellate counsel's ineffectiveness: and (2) claims of errors thar occurred at trial do not allege appellate
counsel's ineffectiveness. violate the plain meaning of Appeliate Rule 26(B)'s language as well as Appellant's federal and
state constiturional and statutory rights[.]" 7d., Page ID 7964.

4. Despite the State not opposing Petitioner's requests (or an evidentiary bearing, the right to depose his trial and direct
appellate counsel, funds to retain an expeit witness, and the appointment of counsel for the evidentiary hearing and
Appeliate Rule 26(B) proceedings, the First District denied those requests, finding that they were rendered moot afier the
court denied his Motion 10 Recuse and Application to Reapen (App's. ECF No. 166-15, Page ID 7966). Contrary fo the
First District’s finding. however, those requests were essential 1o his being able to pursue the merits of the claim
ineffective assistance of appellate counsel thal undergirded his Rule 26(B) Application. Jd., Page ID 7967-68. Thus, the
First District's denial of the above requests violated his rights under the Fifth, Sixth, and Fourteenth Amendments to the
1.8, Constitution. /d., Page ID 7967.

5. Claims of ineffective assistance of appellate counsel raised in Rule 26(B) Application [*59] could not have been raised
on Petitioner's direct appeal, as the ruling on the Application had not been issued prior to Petitioner filing his appellate
brief with the Supreme Court of Ohio (App's, ECF No. 166-15, Page ID 7969). Moreover, appellate counsel's failure to
raise the issues to the First District in his direct appeal meant that Petitioner could not raise them to the Supreme Court of
Ohio. Id., Page ID 7969-70 (citations omiuled). Also, appetiate counsel may not raise their own ineffectiveness on petilion
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to the Supreme Court of Ohio, id., Page ID 7970, and the record was replete with errors by appellate counsel, nameiy: (1)
failure to file appellate brief in a mely manner; (2) conceding during oral argument that they did not raise all meritorious
issues; and (3) counsel's motion to withdraw, which the court denied. Id., Page ID 7971-73. Finally, the First District did
1ot consider Petitioner's letter to the court asking that counsel be replaced; “[a] cownt's failure to inquire into the appetlant's
allepations constitutes an error as a matter of law." Jd., Page ID 7973-74, citing U.S. v. lles, 906 F.2d 1122, {130 (6th Cir.
1990); State v. Carter, 128 Ohio App. 3d 419, 423, 715 N.E.2d 223 {4tk Dist. 1998).

6. The requirement of Appellate Rule 26(B)(2)(c) that a Rule 26(B) application conuin "[olne or more assignments
of (*60] error or arguments in suppori[.]" is stated in the disjunctive, such that listing assignments was sufficient. In the
aliemative, the ten-page limit on such applications unduly prejudices capital defendants, in vielation of the Fifth, Sixth,
and Fourteenth Amendiments (App', ECF No. 166-15, Page ID 7975-76 (emphasis in original)).

7. Appellate counsel's failure to raise all non-frivolous assignments of error, and thus, failure to guard against default, "met
the threshold showing for obtaining permission to file new appellate briefs(.]" (App'x, ECF No. 166-15, Page D 7977
(internal quotation marks omitted). citing APP. R. 26(B) Staff Note (Jul. 1, 1993 amendment)). Specifically, appellate
counsel's failures to contest: the First District's jurisdiction 1o hear the direct appeal: the issue of the racially biased nature
of grand jury foreperson selection; the over-prosecution of women and racial and ethnic minorities; and the under-
representation of wonen and minority groups on grand and petit judes, deprived Petitioner of his rights to due process and
equal protection, and against cruel and unusval punishment, in violation of the Fifth, Sixth. Eighth, and Fourteenth
Amendments. Jd,, Page 1D 7978-83. Appellate counsel's failure to challenge wial counsel's [*61] conduct during voir dire,
opening statements, and closing arguments meant trial counsel's constitutionally defective assistance could not be
reviewed on appeal, in violation of the Fifth, Sixth, Eighth, and Fowteenth Amendments. Id., Page ID 7983-8000.
Appellate conusel also failed to challenge trial counsel's constifutionally deficient performance in the pretrial and trial
phases, also in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments. Jd., Page ID 8000-28. Moreover,
Petitioner argues, appellate counsel was ineffective in failing to raise as error trial counsel's failure o object ta the
imposition of a death senience as violative of binding intemational law. Id., Page ID 8028-35. Finally, Petitioner claims
that appellate counsel’s failure to competently pursue the assignments of error actnally raised deprived him of a
meaningful appeal. Id., Page ID 8035-36.

The Supreme Court of Ohio summarily declined to accept the appeal for review. Sfate v. Hughbanks, 100 Ohio St.3d 1484,
2003-Ohio-5992, 798 N.E.2d 1093.

C. First Post-Conviction Petition

1. Application and Denial at Trial Court

On July 24, 2000, Petitioner filed a Petition to Vacate and/or Set Aside Judgment and/or Sentence Pursuant to Ohio Revised
Code § 2953.21 ("Initial Petition") (App'x, ECF No. 166-16, Page 1D 8192). Therein, Petilioner raised forty-one claims for
relief, which [*62] were a combiunation of alleged errors by the grand jury, State, and trial court in the pretrial and trial phases
of his case, ineffective assistance of counsel during ihose phases, and the unconstitutionality of the death penalty as
administered in Ohia. Jd., Page ID 8195-8280. Petitioner filed an amended petition on October 20, 2000, adding a forty-second
claim for relief and new supporting exhibits (App'x. ECF No. 166-21, Page ID 9443, 9555-56).

On May 8, 2001, the trial court filed Findings of Fact and Conclusions of Law denying all forty-two claims for relief, and
dismissed the Inital Petition (App'x, ECF No. 166-23, Page ID 10049-62). The court evaluated the First through Fifth Claims
which pertained to the process by which grand jury forepersons in Hamilton County, are selected, errors specific to the grand
jury's indictment of Petitioner, and counsel's failure to raise such claims at trial. Judge Marsh held that such claims could have
been raised at trial or, for ineffective assistance of trial counsel, on direct appeal, but were not. Consequenily, she concluded,
all five claims were barred by res judicata. Id., Page ID 10050-51, citing Stare v. Persy, 10 Ohio St. 2d 175, 226 N.E.2d 104
(1967). Claims Six through Eight, Twenty-Five, [*63] and Thirty-Seven all pertained to trial counsel's alleged failure to
introduce evidence of Petitioner's substance abuse, and supposedly deficient performance in voir dire. Judge Marsh similarly
concluded that those claims all should have been raised on direct appeal, and thus were barred by res judicara. Id., Page 1D
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10051-52. The trial court conciuded that the evidence proffered by Petitioner did not support his claims that the State engaged
in misconduct by failing to disclose favorable evidence, and thus the Ninth, Eleventh, and Thirty-Eighth Claims, in addition to
being procedurally defaulted. failed on their merits. Jd., Page IID 10032-53. Judge Marsh ruled that Petitioner's Tenth Claim—
"that the jurors neifher understood nor followed the mitigation phase instructions"—was procedurally defaulted and legally
erroncous, since "[t]he ‘aliunde rule’ prevents consideration of juror affidavits." Id., Page 1D 10053, citing OHIO R. EVID.
60G(B); Stare v. Robh, 88 Ohio St. 3d 59, 2000- Ohio 275, 723 N.E.2d 1019 (2000).

As 1o Petitioner's Twelfth, Thirteenth, and Fourteenth Claims for Relief, which addressed the racially disproportionate
imposition of the death penalty in Ohio, and the death penaliy statute's alleged contravention of international law, the trial court
held that, [*64) in addition to the claims being pracedurally defaulted, Petitioner had not made a prima facie showing of
systemic bias in the death penalty's impesition, and that the Ohio death penalty statute had not been held to violate intemational
law (App'x, ECF No. 166-23, Page ID 10053-54). Similarly, the trial court examined Pelitioner's Thirty-Ninth and Fortieth
Claims, in which he asserted that Ohio's administration of the death penaliy constitutes cruel and unusual punishment, in
violation of the Fighth Amendinent to the United States Constimtion, The court found the claims nnavailing, both because the
Supreme Court of Ohio had held that Ohio's lethal injection protocol does not violate the Eighth Amendment, and because the
claims were barred by res judicara due to Petitioner's failure to raise themn on direct appeal. Id.. Page ID 10060-61. Further,
Judge Marsh concluded that trial counsel's decisions, actions, and mnactions in the pretrial, guilt, and mitigation phases fell
witlin the ambit of acceptable trial strategy; thus. she held, Claims Fifteen through Twenty, Twenty-Two through Thirty-Five,
and Forty-Two were without merit. Moreover, she concluded, all of those claims were available to Petitioner on direct appeal.
and to the extent that appellate [*G5] counsel failed to raise those issues, they were barred by res judicata. Id., Page ID 10054-
60, 10061-62.

In his Thirtv-Sixth Claim for Relief, Petitioner areued (hat the (rial court violated his Fifth, Sixth, and Fourteenth Amendment
rights by appointing Dr. Schmidigoessling o evaluate him (App'x, ECF No. 166-23, Page ID 10060). The trial court held thar
Petitioner's ability to use the testimony of Drs. Raju and DeSilva in mitigation obviated any prejudice that he might have
incurred by the Dr. Schmidtgoessling's appointment, evaluation, and testimony. Further, the court noted, the failure to raise this
claim at trial or on direct appeal meant that it was procedwally defaulted. Jd. Finally, Judge Marsl: lield that, “"because none of
his previous claims, either individually or collectively. entitle [Petitioner] to post-conviction reliet],]" his Forty-First Claim—
cumulative effect of Claims One through Forty—"is without merit." /d., Page ID 10061. "For all the foregoing Findings of Fact
and Conclusions of Law," the trial court denied Petitioner's First Post-Conviction Pelition. Jd., Page ID 10062.

2. First District Court of Appeals

Petitioner appealed the trial court's denial of his First Petition to the First District, (*66] and raised three Assigmments of Error.
First, he argued that Judge Marsh erred in failing to recuse lierself and disqualify all Court of Common Pleas Judges from
adjudicating Petitioner's post-conviction proceedings (App'x, ECF No. 166-24, Page ID 10153). He claimed that all the judges
in the trial court were witnesses ta 1he grand jury foreperson selection process, and their impartiality could reasonably be called
into question. Thus, he argued, the judges' recusals were mandatory, and their failures to do so violated his constitutional rights
to due process and equal profection. /d., Page ID 10156-59. Second, Petitioner claimed that he presented sufficient facts 10
support his claims, drawn from evidence dehors the record, to justify reopening his appeal. and thus, the trial court erved in
dismissing his First Petition. Jd., Page ID 10160-76.

Third, Petitioner argued that the trial court's application of res judicata to his meritorious claims was improper, and that the
denials of his requests for discovery and an evidentiary hearing violated his Fifth, Sixth, and Fourteenth Amendment rights
(App'x, ECF No. 166-24, Page TD 10177). Specifically, he claimed that his assertions of prosecutorial misconduct and "of
ineffectiveness [*67] [of trial and appellate counsel] required the trial court to reconstruct the circurstances of counsel's
performance[.]" Instead. the trial court denied discovery and an evidentiary hearing on these claims. Id., citing Smickland, 466
U.S. a1 689. He argued that the claims in his First Petition could not have been fuily and fairly raised on direct appeal, and thus,
should not have been procedurally defaulted. Jd., Page 1D 10177-82. Finally, he argued that the plain language of the statute tor
post-conviction petitions “created a presumption in favor of an evidentiary hearing, and against summary dismissal. The
petition, files. and records of this case did not show that Appellant was not entitled to relief." Jd/, Page ID 10182, citing Ohio
Revised Code § 2953.21(E). In light of Petitioner’s prima facie showing, the trial court's denial of his requests for discovery and
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an evidentiary hearing “operated so as to deny [Petitioner] a fair post-conviction conviction proceeding in the trial comt," Id.,
Page 1D 10182-83.

On January 17, 2003, the First District rejected all three Assignments of Error, and affinned the trial court's denial of the First
Petition. As to the issue of disqualification, the First District noted that Petitioner had “pursued [*68] the matter . . . by filing
with the Ohio Supreme Court an affidavit of bias and prejudice. On March 30, 2001, the chief justice of the supreme court
denied the prayer for disqualification." Stare v. Hughbanks, Ist Dist. Hamilton No. C-010372, 2003-Ohio-187, P 6 (Jan. 17,
2003). As "the Ohio Constirution conters upon the Chief Justice of the Ohio Supreme Court or his designee the authority to
'pass upon the disqualification of any judge of the . . . courts of common pleas[.] " the First District lacked jurisdiction to
review Petitioner's claim. /4., PP 7-8, quoting OHIO CONST. art. IV, § 5(C).

Afier noting that the tial court "premised its denial of the bulk of Hughbanks's claims for relief on the docirine of res
judicataM[,]" 2003--Ohio-187. P12, the First District noted that
A postconviction petitioner may resist dismissal of a postconviction claim under the doctrine of res judicata by submitting
outside evidence in support of the claim. But the mere submission of such evidence will got, in and of itselt, preclude the
application of the docirine of res judicata to deny the claim.

Jd. P 13. Rather, that evidence “mmust materially advance the claim beyond mere hiypotliesis and a desire for further
discovery[,]" such that the “claim could [not} have been determined on direct appeal from the judgment of conviction, based
upon information [*69] contained in the trial record." /d. (intemal quotation marks omitted), citing Srare v. Cole, 2 Ohio St. 3d
[12. 2 Ohio B. 661, 443 N.E.2d 169 (1982), syllabus; Perry, 10 Obio St. 2d 175, 226 N.E.2d 104 ar paragraph nine of the
syllabus; State v. Coleman, 1st Dist. Hamilton No. C900811, 1993 Ohio App. LEXIS 1485, at *21 (Mar. 17, 1993)). The
appellate court revicwed the additional evidence submitted in support of those claims not pertaining to imeffective assistance of
trial or appellate counsel—Claims One through Three, Ten. Twelve, Thirty-Six, Thirty-Nine, and Forty—and concluded that
that evidence was either in existence and available 1o Hughbanks at the time of trial, or did not otherwise constifute acceptable
evidence dehors the record. Thus, the trial court barring those claims under res judicata was appropriate. Id., PP 15, 19, 21-24.

As to "the balance of [Petitioner's] claims for relief[,]" 2003-Ohio-187, P 23, the court noted that the Supreme Court of Ohio
has "held that res judicata is an appropriate basis for the dismissal of a postconviction claim alleging counsel's ineffectiveness
at trial when the petitioner was represented by new counsel on appeal and the issue could fairly have been determined without
evidence dehors the record." Id. P 27, citing Cole, 2 Ohio St. 3d at 112, syllabus. As to Claims Fourtezn, Seventeen through
Nineteen, Twenty-One., Twenty-Two, Twenty-Nine, Thirty, and Thirty-Two through Thirty-Four, the First District held that,
even [“70] though Petitioner supported them with evidence outside the record, “these claims . . . presented matters that counld
fairly hiave been determined on direct appeal without resort to such evidence. We, therefore, hold that [those claims] . . . were
subject to dismissal under the doctrine of res judicata.” Id. As io Petitioner's Fourth and F. ifth Claims, ineffective assistance due
1o trial counsel's failure to object to improprieties in the grand jury foreperson selection and the indicunent, id., P 28, the court
held that Petitioner had not established "a prima facie case of purposeful discrimination in the selection of grand Jrrorsf,]"
versus the selection of a grand jury foreperson. Jd., P 39 (emphasis added). Further, the stamtory req wirement that all counts of
the grand jury indictment be signed by the foreperson is procedural, not substantive, Id., P 42, citing OHIO REVISED CODE
§§ 2939.02. 2939.20; State v. Brown, 38 Ohio St. 3d 305, 528 N.E.2d 523 (1988), paragraph one of the syllabus. Thus, any
failure by Mahaffey to sign all counis of the indictment did not render the indictment unlawful, and any failure by Petitioner's
attorneys to raise these issues at trial “caunot be said to have violated a substantial duty to their client." /d., PP 39, 43.

The First District overruled Petitioner's Seventl, Eighth, and Thirty-Seventh [*71] Claims for Relief. pertaining to allegedly
deficient performance by trial counsel during voir dire, finding them "unsupported by evidence outside the record or . . .
matters that could have been raised on direct appeal. These claims were, therefore, subject to dismissal under the doctrine of res
judicata." 2003-Ohio-187, P 47, Petitioner's Sixth and Thirty-Fifth Claims pertained to alleged failure to introduce: evidence of
his history of alcobol abuse: alleged belief by law enforcement that Petitioner was dnink when he committed the crimes; and
the consideration Larry received for hmpiicating Petitioner. Id., P48. The court considered the post-conviction affidavits of
Gary Sr. and Larry, in which they stated that jealousy and self-interest, respectively, motivated their identifying the Petitioner
as the perpetrator, rather than any belief that he acnially committed the crimes. Id.. PP 49-50. Yer, the First District concluded
that, iu light of the strong evidence against Petitioner, including his detailed confession, calling Gary Sr. and Lairy to testify as
to these matters would not have changed the jury's decisions to convict Petitioner and sentence him 1o death. Thus, the Court

Page 18 of 62

E-18



2018 U.S. Dist. LEXIS 228976, *71

concluded that the trial court "properly [*72] dismissed the sixth and thirty-fifth claims without au evidentiary hearing." Jd., P
52 (citations omitted).

Similarly, as to trial counsel's alleged failure to introduce available mitigating evidence in the penalty phase, the First District
affirmed the trial court's conclusions that counsel provided cowpetent representation in that phase, and that none of the
evidence supposedly omitted would have changed the jury's decision to recommend a death sentence. 2003-Ohio-187. P 54,
Thus, the First District concluded, Judge Marsh's dismissal of Claims Sixteen, Twenty, Tweniy-Three through Twenty-Eight,
Thirty One, and Forty-Two without an evidentiary hearing was proper. Id., P 55. The appellate court then reviewed Petitioner's
Ninth, Eleventl, Fifteenth, and Thirty-Eighth Claims for Relief, in which he alleged prosecutorial misconduct in failing to turn
over evidence that contradicted the Staie’s theory of the case, and ineffective assistance of counsel in failing to unearth that
evidence. Id., PP 56, 59. The court noted that *[t]he pivotal issue at trial was not how the murders had been comniitted, but who
had commilied them. The bulk of the undisclosed evidence related to the particulars of the murders, rather than to Hughbanks's
identity [*73] as their perpetrator.” id., P 60. Therefore, the court concluded, “the absence of the undisclosed evidence was not
outcome-determinative,” and Petitioner "was denied neither a fair toal by the prosecution's failure to disclose it, nor the
effective assistance of counsel by defense counsel's failure to discover it and to present it at trial." J4.. P 61, citing Brady. 373
U.S. at 87. Accordingly, the court held, those four claims, and his Forty-First Claim for Relief (cumulative error) for relief were
without merit. /d., P 62.

Finally, the First District noted that “[tjhe postconviction statutes do not grant a postconviction petitioner the right to conduct
discovery for the purpose of gathering evidence to establish an entitlement to an evidentiary hearing." 2003-Ohio-187, P 63,
citing Stare v. Byrd, 145 Ohio App. 3d 318 (1st Dist. 2001).

As refusing to grant discovery could not have violated a constitutional right, the First District overruled Petitioner's Third
Assigmment of Error, and affimed the Trial Judge's denial of the First Post-Conviction Petition. Id., PP 64-G5. The Supreme
Court of Ohio declined jurisdiction aver Pelitioner's appeal. Srate v. Hughbanks, 100 Ohio St.3d 1484, 2003-Ohio-5992. 798
N.E.2d 1093.

D. dikins Petition

1. Initial Proceedings

On June 9, 2003, Petitioner filed a new Post-Conviction Petition Pursuant to [*74] Arkins v. Virginia, State v. Loft, and Ohio
Rev Code § 2953.21 ("4tkins Petition"), arguing that (he State had failed to prove beyond a reasonable doubt that Petitioner
was not mentally disabled (App's, ECF No. 166-28, Page ID 10757). He argued that, given the evidence available at the fime of
trial—that Petitioner had a full-scale intelligence quotient ("IQ") score of seventy-three and had been adjudged to be mentally
disabled by the Social Security Administration—ihe State's failure to prove bis miental competence was not harmless error. Jd..
Page 1D 10758-39, 10769-84. Thus, he claimed, a new jury had to be empaneled to determine whether the State could prove
beyond a reasonable doubt that Petitioner was not mentally disabled; if the State could not do so, he claimed, then Atkins
precluded him from being executed. Id., Page IDD 10760-61, citing 4tkins, 536 U.S. 304, 122 8. Ct. 2242, 153 L. Ed. 2d 335
(2002).

On July 9, 2003, the State moved to dismiss the .{¢kins Petition, arguing that: (1) even after 4rkins and Ring v. Arizona, there is
no Sixth Amendment right to a jurv. rather than trial judge, adjudication of mental disability; (2) Petitioner was required to
prove by a preponderance of the evidence that he was mentaily disabled. and he had failed to rebut the presumption
against [*75] a finding of disability, a presumption which is created by virtue of his IQ being above seventy; (3) Dr.
Schmidtgoessling provided substantial evidence of record that Petitioner was not mentally disabled; and (4) Petitioner had
failed to allege sufficient facts, with evidentiary support, such that an evidentiary hearing on the matter is appropriate (App'X,
ECF No. 166-28, Page ID 10800-05, citing Ohio Revised Code § 2953.21; Ring, 536 U.S. 584. 609, 122 S. Ct. 2428, 153 L.
Ed. 2d 556 (2002); Arkins, 536 U.S. at 321; Lo, 97 Ohio St. 3d 303, 305, 206, 2002-Chio-6625, 779 N.E.2d 1011; State v.
Pankey, 68 Ohio St. 2d 58, 428 N.E.2d 413 (1981)).
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On December 9, 2003, the trial court granted the State's Motion io Disiniss, noting that, while James Raia, Ph.D., a Bureau of
Disability psychologist, concluded in 1995 that Petitioner had a full-scale IQ of seventy-three, Le also opined "that this low
score may be due more to Hughbanks' alcohol/drug abuse and depression[,]" and "that although the results of the WAIS-R
indicate Hughbanks' [s] mental ability falls in the borderline intellectal functioning range, the score is low in comparnson to
how he previously has functioned." (App'x, ECF No. 166-28, Page ID 10857). The court concluded that, because Hughbanks
had not proffered evidence of significantly sub-average intellectual functioning or significant deficits in adaptive functioning,
with onset prior to the age of eighteen, (*76] he had "not met the minimum threshold siandards for demonstrating mental
[disability] and, thus. is not entitled to an evidentiary hearing on this issue." Id., Page ID 10858.

©On appeal, Petitioner raised six Assignments of Error, claiming that the trial court erred when it: (1) denied Petitioner's Motion
for Discovery: (2) denied his Motion for Funding a Mental Disability Expert; (3) presuined Petitioner not Lo be disabled
because he had an 1Q score over seventy in the past: (4) ruled that a defendant has the burden of proof to show by a
preponderance of the evidence that he is mentally disabled; (5) denied his Motion for Evidentiary Hearing; (6) denied his
miotion for a new trial on the issue of mental disability (App'x, ECF No. 166-29, Page ID 10908-27). The First District affirmed
the trial court's judgment that Petitioner's execution did not violate the Eighth Amendment, and that he was not entitled to a
jury determination of mental disability-—and thus, was not entitled to a new tial. Stare v. Hughbanks, 159 Ohio App. 3d 257,
2004-Ohio-6429, PP 19-20, 823 N.E.2d 544 (!' Dist.). However. it held that the trial court erred when it denied Petitioner's
Motion for Evidentiary Hearing. Accordingly. it remanded the A/kins Petition with instructions to conduct such a hearing and
10 allow [*77] Petitioner to conduct discovery and retain an expert prior to that hearing. /d., I’ 20. Petitioner appealed the
unfavorable portions of the court's ruling to the Supreme Court of Ohio, which declined to exercise jurisdiction. Siate v
Hughbanks, 105 Ohio St. 3d 1500, 2005-Ohio-1666, 825 N.E.2d 623,

2. Proceedings on Remand

On remand, the trial court appointed "Paul Deardorff, Ph.D.. at the request of the State of Ohio. to examine defendant
Hughbanks and 1o prepare a report on the question of mental [disability]." (App'x, ECF No. 166-31, Page 1D 11071). Judge
Marsh later appointed I. Michael Harding, Ph.D., at the request of Petitioner, for the same purpose. /d., Page II) 11085. On
November 8, 2003, Dr. Deardorff and Nicole A. Leisgang, Psy.D., conducted psychological testing, including the Weschler
Adult Intelligence Scale-Third Edition on Petitioner, and assessed a Verbal IQ score of ninety-three, Perfonmance IQ score of
seventy-eight, and a Full-Scale 1Q score of eighty-six (App'x ECF No. 166-33, Page ID 11395). His results on the Wide Range
Achievement Test-Revision 3 placed him in the seventh percentile for arithmetic, but in the sixry-first and seventy-nintl
percentiles for reading and spelling, respectively. /7. Dr. Harding noted that, with the exception of the [*78] adthmetic and
Performance IQ scares, Petitioner's scores were within the normal functioning ranges. Id.

On November 10, 2005, Dr. Deardorff submitted his report, concluding tha, in light of his evaluation of Peritioner and review
of educational and mental weatment records, "Hughbanks does not meet the diagnostic criteria for mental [disability]." (App'x,
ECF No. 166-33, Page ID 1137576). On December 26, 2005, Dr. Harding submitted a more extensive evaluation of Petitioner,
recapitulating his interview with Petitioner, who maintained his innocence as to the crimes for which he was convicted, but
repeatedly denied that he was mentally disabled. /d., Page ID 11377, 11393-94. Dr. Harding opined that Petitioner's judgment
and insight appeared to be adequate, and that he was intellectually delayed only with respect to mathematics and general
numeracy. Jd,, Page ID 11395, Dr. Harding diagnosed Petitioner with Bipolar I Disorder., Alcohol and Cannabis Abuse, and
"Psycho-social Stressors, Severe." Jd., Page ID 11396. Dr. Harding reasoned ihat:

His poor performance on the IQ test at the time of this 1995 application for disability benefils may have been affected by
symptoms of depressed mood [*79] and‘or subsiauce abuse. Regardless of his poor performance on the IQ test at that
lime, it is believed that the test scores ablained in 1993 were not representative of Mr. Hughbanks' [s] actual intellectual

abilities.

(App's, ECF No. 166-33, Page ID 11397). Dr. Harding concluded that, pursuant o the criteria in_4rkins and Lot#, Pelitioner was
not mentally disabled. Id.

The trial court conducted an evidentiaty hearing on March 13, 2006 (App'x, ECF No. 1671, Page ID 11444), On May 10, 2007,
Judge Marsh issued a one-page entry finding that. based on the psychological reports, Petitioner "is not mentally {disabled] and
the second claim in his Arkins post-conviction petition is denied. The Court further denies the defendant's request to amend his
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Atkins petition." Id., Page ID 11413. Petitioner raised three Assignments of Error in appealing that decision, arguing that the
trial court erred when it denied: (1) his motion for leave 1o amend his Arkins Petition to include mental illness and cumulative
error claims; and (2) his request for an additional evidentiary hearing on his claim that the severity of his mental illness made
execution impermissible under the Olio and United States Constitutions. [*80] /d., Page ID | 1502-10. On September 3, 2008,
the First District affirmed the decision of the trial court, holding that "4#kins does not provide authority for Hughbanks's claim
in his motion to amend his petition that his mental iliness precluded his execution." /d., Page ID 11537. Moreover, the cowrt
concluded, Petitioner's motion to amend had failed to comply with the statutory time Testrictions and junsdictional
requirements 1o amend his Arkins petition. Thus, even if the trial court had graated Petitioner leave fo amend, it would have
lacked jurisdiction to hear new claims. /d., citing OHIO REV. CODE §§ 2953.21, 29353.23. Petitioner raised a single
Proposition of Law to the Supreme Court of Ohio: that the execution of 2 severely mentally ill individual violates the Eighth
Amendment to the U.S. Constination aud Article One, Section Nine of the Ohio Constitution. Jc., Page ID 11555. The court did
nat accept his appeal. Store v. Hughbanks, 121 Ohio St. 3d 1425, 2009-Ohio-1296, 903 N.E.2d 325.

E. Initial Petition

On February 12, 2007, Petitioner filed his in Petition for Writ of Habeas Corpus with this Court (ECF No. 16). On December
3, 2009, after conducting discovery pertaining to the claims raised in his initial Petition, Petitioner moved to remand his Third
and Tenth Claims for Relief—the State's alleged failure to turn over [*81] all exculpatory materials, and supposed ineffective
assistance of trial counsel, respeclively—to the state court (Molion, ECF No. 100, Page ID 1396, 1614-15, citing Strickler -
Greene, 527 U.S. 263, 264, 119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999); Strickland, 466 U.S. at 687-88, 690; AMcMann v.
Richardson, 397 U.S. 759, 771, 90 S. Ct. 1441, 25 L. Ed. 2d 763 (1970); Brady. 373 U.S. at 86 (1963): Gideon v. Fainwright,
372 USS. 335, 344, 83 S. Ct. 792, 9 L. Ed. 2d 799 (1963)). On January 29, 2010, this Court granted the Petitioner's Motion,
noting that: (1) it was undisputed that Petitioner's Third and Tenth Claitms were, in part, unexhausted; (2) "principles of comity
and federalism require that unexhausted claims be decided in the first instance by the state courts™; and (3) the State had raised
the defense of exhaustion and "concede[d that] there is a remedy-a subsequent post-conviction petition under Obio Rev. Code §
2953.23." (Order, ECF No. 106, Page ID 1701, citing 0 ‘Grinn v. Dutton, 88 F.3d 1409, 6th Cir. 1996 (per curiam) (en banc)).
The Court stayed all proceedings with respect to the Initial Petition pending exhaustion of the Third and Tenth Claims. /d.,
Page ID 1702.

F. Second Post-Conviction Petition

On April 1, 2010, Petitioner filed a Second Post-Conviction Petition with the trial court, raising his Bradv and Strickiand
claims discussed above, and supporting them with documents and deposition transcripts produced during discovery in this case.
(Third Amended Petition, ECF No. 213, Page ID 15935-37, citing App'x, ECT No. 167-2, [*82] Page ID 11587-11631,11633-~
800, 1190912311: App'x, ECF No. 167-3, Page ID 12312-12435; App’x, ECF No.167-5, Page ID 1389914148). The State
moved to dismiss his Second Post-Conviction Petition, and the wial court did so (App'x, ECF No. 167-5, Page 1) 14185). The
only Findings of Fact made by Judge Marsh were the names of the attorneys who represented Petitioner at tral (Schmidt and
Wenke), direct appeal (Aubin and Freeman), First Post-Conviction Petition (Leon), and the instant. Second Post-Conviction
Petition (Thomas Kraemer and Dennis Sipe). /d., Page ID 14185-86. However, Judge Marsh made Conclusions of Law as to
each Ground for Relief, id, Page ID 14186, concluding that she was without jurisdiction to review Pelitioner's First through
Fourth Grounds for Relief (relating to (be trial court's refusal to suppress his confession, refusal (o strike jurors for cause, and
closing the couriroom during the jury charge, as well as discrepancies between ihe verdict forms and jury instructions), as
Petitioner had "failed to meet the prerequisites of a successive petition to vacate under [OMIO REVISED CODE §
2953.,23(A)]" and the claims were otherwise barred by res judicata. Id., Page ID 14186-88, citing Peiv:, 10 Ohio St. 2d at 176.

As to liis Fifth [*83] Ground, the alleged failure by the State to tum over favorable evidence, the Court held that, because
Petitioner had raised similar issues in his First Post-Conviction Petition, the law of the case docirine prevented him from re-
raising such claims (App'x, ECF No. 167-5, Page ID 14189). Moreover, the information that the State supposedly suppressed
*was not exculpatory[.] and the failure to disclose such information was not ‘'material' in that it could not reasonably be taken 10
put the whole case in [such] a different light as 10 undermine confidence in the verdict." Jd., Page ID 14189-90 citing 'S v
Baglev. 473 U.S. 667 (1983); Stare v. Davis, 116 Ohio St. 3d 404, 2008-Ohio-2, PP 338-39, 880 N.E.2d 31. The trial court
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denied his Ninth Ground, supposed suppression of evidence of the fingerprints from the crime scene not matching those of
Petitioner, on identical grounds. fd., Page ID 14193, It denied Petitioner's Sixth Ground, the State's alleged failure to turm over
evidence that impeached the testimony of Leonard and Kemper, concluding that the evidence was not material. /d., Page 1D
14191. Specifically. the State did not question Leeman about whether Mrs. Leeman's jewelry was stolen, and thus, did not give
off a false impression that a theft occurred, beyond the undisputed theft of (*84] M. Leeman's wallet. Moreover, the
fimgerprint evidence recovered was used only reactively to eliminate individuals as suspects. /d.

Judge Marsh overruled the Seventh and Eighth Grounds, relating to the supposed failure to disclose information regarding
former suspects, including Burt I.eeman, on the grounds that "[a] defendant does not have the right to the names or information
of those persons who the State at one time may have considered to be suspects." Id., Page ID 14192, citing State v. Avers, 8th
Dist. Cuyahoga No. 79134, 2002-Ohio-4773. 26 (Sept. 12, 2002). Similarly, as to Petitioner's Tenth Ground for Relief, in
which he cluimed that the State failed to disclose the statements of individuals whose descriptions of the assailant did not match
that of Petitioner, Judge Marsh lield that, in addition to the claim being barred by the law of the case doctrine and res judicata,
there was "no constitutional requirement that the prosecution make a complete and detailed accounting to the defense of all
police investigatory work on a case.” fd., Page ID 14/ 94, quoting Moore v. linois, 408 U.S. 786, 795, 92 S. Ct. 2562, 33 L.
Ed. 2d 706 (1972): citing U.S. v. Mullins, 22 F.3d 1365, 1372 (6th Cir. 1994). Thus, “[i]nformation gathered from witnesses
about persons seen near the Leeman home near or around the time of the murders merely amounted to information gathered as
part of the investigation [¥85] and was not Bracly material." Zd. The trial court denied Petitioner's Eleventh Ground for Relief,
cumulative error. as none of Petitioner's Brady Grounds for Relief was meritorious. /d., Page ID 14195, citing State v. Gan,
11th Dist. Lake No. 2004-L-020, 2005--Ohio-4906 (Sept. 16, 2005); State v. Mills, 1st Dist. Hamilon No. C-930817, 1995
Ohio App. LEXIS 910, 1995 WL 109127 (Mar. 15, 1995).

Judge Marsh summarily rejected Petitioner's Twelfth Ground, alleged prosecutorial "misconduct by knowingly using false
testimony and making false statements fo the jury[,]" both pursuant to law of the case doctrine and because Petitioner "failed to
establish that prosecutors knowingly used or made false statements to the jury." (App'x, ECF No. 167-3, Page 1D 1419596).
Finally, as to the Thirteenth and Fourteenth Grounds, alleged ineffective assistance due to trial counsel failing: 1o present
certain evidence; to challenge the grand jury; or to perform competently during the motion to suppress hearing or on cross-
examination, the trial court Leld thar, in addition to those claims being barred by the law of the case doctrine and res judicata,
Petitioner “failed to show that mrial counsel violated an essential duty that resulted in prejudice." Jd., Page ID 14196-97, citing
Strickland, 466 U.S. at 6GS.

On direct appeal, Petitioner raised ten Assigmments of Error, [*86] arguing thar the trial cowst erred when it failed to find that
Ohio’s post-conviction stalutes comported with the Ohio and U.S. Constiiutions (App'x, ECT No. 167-5, Page ID 14301). He
also claimed that Judge Marsh erred by: not allowing him feave to conduct discovery; refusing to provide funding for experts;
finding that he had not met the statutory threshold for a second or successive petition; and not granting relief or leave to
conduct discovery on the fourteen Grounds for Relief raised. /d., Page ID 1430208. On March 6, 2013, the First District
overruled all ten assignments, noting that Ohio's post-conviction statutes have been repeated ly held to satisfy the United States
Constitution's guarantee of due process and the "due course of law" and "open courts" provisions of the Ohio Constitution. Jd.,
Page ID 14430, citing Stote v. Bies, 1st Dist. Hamilton No. C-020306, 2003-Ohio-442, PP 1215 (Jan. 31, 2003); Srafe v.
Faufenberrv, Pt Dist. Ilamilton No. C-971017, 1998 Ohio App. LEXIS 6415 (Dec. 31, 1998)).

The appellate court also held Petitioner had failed to file his petition within the time specitied by statte, and failed to
demonstrate, by clear and convincing evidence, that "'but for' the claimed constitutional ervors, 'no reasonable fact finder would
have found him guilty of the offenses of which he was convicred or . . . would have [*$7] found him eligible for the dcath
sentence™ (App'x, ECF No. 167-5, Page ID 14431 (alterations removed), quoting Ohio Revised Code § 2953.23(A)(1)(b):
citing Ohio Revised Code § 2953.2;”1('.-&)(2)).4 Thus, the trial court lacked jurisdiction to consider the new claims raised in his
second petition, Finally, "[b]ecause his petition was subject to dismissal, Hughbanks was not entitled to discovery or to the

+ A petition for post-conviction relief:

[$]hall be filed no laier than three hundred sixty-five days afier the date on which the trial transeript is filed in the court of appeals in the
direct appeal of the judgment of conviction ar adjudication ar. if the dircet appeal involves a sentence of death, the dale on which the
tial transeript is filed in the supreme court. This time period was changed fromn 180 days in 2014 H G63.
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funding for experts to help develop his postconviction claims." Jd., citing OHIO REV. CODE §§ 2953.21(C), 2953.23(A);
Bies, 2003-Ohio-442, PP 9-11.

Petitioner raised ten Propositions of Law in his appeal to the Supreme Courl of Ohio, arguing that the ineffective assistance of
Lis trial counsel, the State's failure 1o disclose exculpatory evidence and use of false or misleading testimony, Judge Marsh's
refusal 10 strike certain jurors for cause, and her decision to close the courtroom during the jury charge, violated Petitioner's
rights under [*88] the Fifth, Sixth, and Fourteenth Amendments (App', ECF No. 167-5, Page ID 1444445). Petitioner also
claimed that the trial court's refusal to grant relief, allow discovery, or petmit funds for retention of experts as to her claims for
relief violated her rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments. fd., Page 1D 144435, Petitioner also argued
that the statute governing post-conviction petitions violates his rights under the Olio and U.S. Conslitutions, id., citing Ohio
Revised Code § 2953.23), and that, the claims in his Second Post-Conviction Petition met the gatekeeping criteria of Ohio Rev.
Code § 2953.23(A). Thus, he claimed that, he was entitled to adjudication o! thase claims on their merits by the trial court. Id.
On May 20, 2015, the Supreme Court of Chio summarily declined fo accept Petitioner's appeal, id., Page ID 14542, at which
time Petitioner's claims becaine ripe for litigation in this Court.

III. LEGAL STANDARDS

A.28 U.S.C. § 2254

As Petitioner is imprisoned based on a state court judgment, he may petition for a writ of habeas carpus “"ouly on the ground
{hat fie is in custody in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a). A petition
"shall not be granted with respect to any cloim" that:

{W]as adjudicated on the merits in State coust proceedings unless the {+*89] adjudication of the claim—(1) resulted in a
decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as deterinined
by the Supreme Court of the United States; or (2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presenied(.]
28 U.S.C. § 2254(d). A habeas carpus petitioner must also satisfy additional procedural requirements, including but not limited
to exhaustion of State court judicial remedies. 28 U.S.C. § 2254(b). Pursuant to the Antiterrorism and Eftective Death Penalty
Act of 1996 ("AEDPA"), Pub. L. 104-132, 110 Stat. 1214, the Court's review of claim adjudicated on its merits in a Stale court
proceeding is sharpy circumscribed; "a detenmination of a factual issue inade by a State court shall be presumed 1o be correct,
The applicant shall have the burden of rebutting the presumpfion of correctness by clear and convincing evidence.” 28US.C. §
2254(e)(1).

A state court may be found to have acted "contrary to" federal law in two ways: (1) if the state court's decision is "substantially
different from the relevant precedent” of the U.S. Supreme Courl; or (2) if "the state courl confronts a set of facts that are
materially indistinguishable from a decision of [*90] [the U.S. Supremne] Court and nevertheless arrives at a result different
from [U.S. Supreme Court] precedent.” Williams v. Taylor, 529 U.S. 362, 403, 406, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2006).
A state court does not act contrary to federal law simply because its application of federal law was comrect. Rather, the decision
must have been "“mutually opposed[,]" Zd. at 406, to “clearly established Federal law. as determined by the Supreme Court," 28
U.S.C. § 2254(d)(1), which encompasses only the holdings of Supreme Court decisions, and not their dicta. Filfiams, 529 U.S.
at412.

The ™unreasonable application” standard is distinct from and more deferential than thar of “clear error.” “It is not enough that a
federal habeas court, in its independent review of the legal question, is left with a firm conviction that the state cowrt decision
was erroneous. . . . Rather, thal application must be objectively unreasonable.” Lackyer v. Andrade, 538 US. 63, 75,76, 123 S.
Ct. 1166, 155 L. Ed. 2d 144 (2003} (intemal quotation marks omitted). "[Elvaluating whether a rule application was
unreasonable requires considering the rule's specificity. The more general the rule, the more leeway courts have in reaching
outcomes in case-by-case detenminations.” Yarborough v. Ahvarado, 541 U.S. 652, 664, 124 S. Ct. 2140, 158 L. Ed. 2d 938
(2004). However, this deferential standard applies ouly when the state courl has addressed the merits of a claim raised on
appeal; "[w]here a state court has not adjudicated [*91] a claim on the merits. the issue is reviewed de »iovo by a federal court
on collateral review." Trimble v. Bobby, 804 F.3d 767, 777 (6th Cir. 2015).
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B. Exhaustion, Procedural Default, and Res Judicata

A federal habeas carpus petitioner must exhaust his claims in the state court before he may bring those claims before this Court.
28 US.C. § 2254(b)(2). This can be shown by demonstrating that: (1) the highest court of a state has adjudicated the merits of
the claim; ar (2) under state law, the claims are procedurally barred. Grayv v. Netherland, 518 U.S. 152, 161-62, 116 S. Ct.
2074, 135 L. Ed. 2d 457 (1996). "[Tlhe doctrine of exhaustion requires that a claim be presented to the state courts under the
same theory in which it is later presented in federal court." Wong v. Money, 142 F.3d 313, 322 (6th Cir. 1998). However, if a
claim is procedurally barred under state law because "a state prisoner has defaulied his federal claims in sfate court pursuant 1o
an independent and adequate state procedural rule, [then] federal habeas review of the claims is barred." Coleman v. Thempson,
501 U.S. 722, 750, 111 S. Cr. 2546, 115 L. Ed. 2d 640 (1991). Under Ohio law, failure 1o make timely objections at trial or 1o
raise the issue on direct appeal from the trial court, if possible, bars a petitioner from raising that claim in a federal habeas
carpus petition. Seymot v. Walker. 224 F.3d 542, 555 (61h Cir. 2000), cidng Perry, 10 Ohio St. 2d 175, 226 N.E.2d 104,
paragraphs eight and nige of the syllabus; Leroy v. Marshall, 757 F.2d 94, 97-99 (61h Cir. 1985); see also, e.g.. Coleman .
Mitchell, 244 F3d 533, 538-39 (6th Cir. 2001) (bolding that the "Periy rule” regarding res judicator [*92] was an adequate
and independent state law ground upon which to find a claim procedurally defaulted. and thus, bar its consideration of claims
district courts); Wong, 142 F.3d at 322 ("Under Ohio law, the failure to raise on appeal a claim that appears on the face of the
record constitutes a procedural default under the State's doctrine of res judicata.™) A claim of ineffective assistance of
counsel—i.e., an argument that failure to make timely objections at trial should be excused—normally must "be presented to
the state courts as an independent claimn before it may be vsed to establish cause for a procedural default." Murray v. Carrier,
477 U.S. 478, 489, 106 S. Ct. 2639, 91 L. Ed. 2d 397 (1986).

Furiher, in raising the claims in the state court, a petitioner must set out wly he believes his federal constitutional rights have
been violated to avoid procedural defautr. 28 U.S.C. § 2254; Gray, 518 U.S. at 162-63. The procedural default analysis focuses
on the "last explained state court judgment." Therefore, a decision by a state supreme court in which the court declines to
exercise jurisdiction over an appeal from an intermediate appellate couxt, but that does not provide reasons for its declinadon,
does not constitute the "stale jndgment” upon which this Court resolves the procedural default question. Minson v. Kapiure,
384 F.3d 310, 314 (Gth Cir. 2004), citing ¥is¢ v. Nunnemaker, 501 U.S. 797, 805, 111 S. Ct. 2590, 115 L. Ed. 2d 706 (1991).
However, [*93] the lhreshold for what constitutes an "explained state court judgment" is modest-—the Sixth Circuit has held
that an order from a state supreme court stating nothing more than "that the pelitioner had failed to meet the burden of
establishing entitlement to telief under [Michigan Rule of Criminal Procedure] 6.308(13) — though brief— constituted the last
explained state court decision in the case." /d. (internal quotation marks omitted), quoting Simpson v. Jones, 238 F.3d 399, 407-
08 (6th Cir. 2000). A decision by a state court to review the merits of an otherwise-defanlted clait, as au act of grace to an
appellant, does not save that claim from being procedurally defaulted in the federal distrnct court. Coleman v. Mirtchell, 268
F.3d at 429; Amos v. Scort, 61 F.3d 333, 342 (5th Cir. 1995). Finally, a District Court imay not consider claims raised
collaterally in a habeas carpus petition that are not suppoited by substantial evidence from outside the trial or appellate record.
Mapes v. Coyle, 171 F.3d 408, 421-422 (6th Cir. 1999).

Nonetheless, there are certain requirements that the government must prove by a preponderance of the evidence betfore the
procedural default rule bars claims in ihis Court. Firsf, a petitioner must have actually violated the state procedural rule; a state
court's mistaken interpretations of a rule, in finding that the petitioner violated that rule, [*94] will not suffice. Lee v. Kemna,
534S, 362, 376-77. 387, 1225, Ct. 877, 151 L. Ed. 2d 820 (2002); Zrevino v. Texas. 503 U.S. 562. 567, 112 8. Ct. 1547, 118
L. Ed. 2d 193 (1992). Second, the case must not fall within an exception to the state procedural rule which the petitioner is
alleged to have violated; e.g., if the gravamen of a petitioner's ineffective assistance of counsel claitn is based on evidence
outside (he trial court record. then failure to raise that claim on direct appeal does not constitute a procedural default, Morales
v, Mirchell, 507 F.3d 916, 937 (6th Cir. 2007). Third. the state court, in its last explained decision, must expressly state that a
claim has been procedurally defaulied by failing to comply with a procedural rule: otherwise, “[w]hen a federal clahm has been
presented to a state court[,] and the stale court hus denied relief, it may be presured that the state court adjudicated the claim
on the merits in the absence of any indication [of such a holding] or state-law procedutal principles to the contrary."
Harrington, 562 U.S. at 99. Finally, the state procedural rufe must be "adequate"—that is, it must have been "clearly
announced, firmly established(.] and regularly and consistently applied by the state[]." (Traverse, ECF No. 234, Page ID 16253,
citing Ford v. Georgia, 498 U.S. 411, 423-24, 111 S. Ct. 850, 112 L. Ed. 2d 935 {1991); James v. Kentucky, 466 U.S. 341, 348~
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49, 104 S. Cr. 1830, 80 L. Ed. 2d 346 (1984); Harhorn v. Lovorn, 457 U.S. 255, 262-63, 102 S. Ct. 2421, 72 L. Ed. 2d &24
(1983); Davis v. Fechsler, 263 U.S.22,24,44 8. Ct. 13,68 L. Ed. 143, 21 Ohio L. Rep. 322 (1923)).

A petitioner may circumvent the procedural default bar by "demonstrat[ing] cause for the defanlt and actual prejudice as a
result [*93] of the alleged violation of federal law, or demonsirate that failure to consider the claims will result in fundamentat
miscarriage of justice." Coleman, 501 U.S. at 750; MeCleskev v. Zant, 499 U.S, 467, 494-95, 111 8. Cu. 1454, 113 L. Ed. 2d
517 (1991}. The U.S. Court of Appeals for the Sixth Circuit adopted a four-part test in Maupin v. Smith, 783 F.2d 135 (6th Cir.
1986), in which the Court must examine whether: (1) 2 petitioner failed 10 comply with a procedural rle; (2) the state court
enforced the procedural sanction; (3 the state procedural bar is "an adequate and independent ground" upon which the state can
foreclose federal review: and (4) a petitioner can demonstrate good cause for nat complying with the procedural rule, and
actual prejudice from enforcement of the default. J4. at 138. A petitioner must show that: an objective factor, external to
petitioner, prevented him from complying witl the procedural rule, Murray, 477 U.S. at 488; and that his tnial was "infected
with error so 'plain' that the trial judge and prosecutor were derelict in countegancing it, even absent the defendant's timely
assistance in detecling it." U.S, v, Frady, 456 U.S. 152, 163 (1982), citing FED. R. CRIM. P. 52(b).

Procedural default may also be excused only if a Petitioner can shaw, by a preponderance of the evidence. that he is “actually
innocent,” such that "a court cannot have confidence in the ouicome of the trial[,]" Lot v. Coyle, 261 F.3d 594, 602 (6th Cir.
2001), quoting [*96] Schlup v Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995), and thus, Lis conviction
constituted a "fundamental miscarriage of justice." Coleman, 501 U.S. at 750; Muray, 477 U. S. at 515. Finally, as a
procedural default is not an adjudication on the merits, if 2 petitioner can successfully set aside such a default, then this Court
must review the claim de novo. Harrington v. Richter, 562 U.S, 86,99, 131 S. (1. 770, 178 L. Ed. 2d 624 (2011).

IV. ANALYSIS
Petitioner raises twenty-two Claims for Relief, arguing that the errors or misconduct alleged render his convictions and death

sentences constitutionally infirm.

A. Inferrogation Claims for Refiel

1. Claim One: Trial Court Erred in Admitting Petitioner's Custodial Statements, which Kemper and Filippelli Obtained
Without Properly Advising Petitioner of his Constitutional Rights

a. Claim is Partially Procedurally Defaulted

Petitioner argues that the form which he signed on September 16. 1997, in which he consented to take a polygraph
examination, did not fully advise him of his Miranda rights—specifically, his rights to terminate the interrogation and to
cousult with counsel-—and did not extend to the interrogation that followed the polygraph, in which he confessed to the crimes
(Third Amended Petition, ECF No. 213, Page ID 15948-49). Thus, he argues, his incriminating statemenis were obtained in
violation of Miranda, and [*97] the Irial court's deuial of his motion lo suppress and subsequent admission of those statements
into evidence violated his rights under the Fitth, Sixtli, and Fourteenth Amendments. /d.. Page ID 15949 (citing Trial Trans.,
ECF No. 16313, Page ID 3258-84). Respondent argues that he did not challenge the voluntariness of his statement on direct
appeal; rather, Petitioner claimed only that his waiver of constitutional rights was not knowing and intelligent (Initial Retum of
Writ, ECF No. 22, Page ID (91 (citations omitted). As valuntariness of the waiver is a distinct and independent inquiry from
knowing and intelligent understanding of the waiver, the Warden argues, Petitioner did not raise the Claim One on direct
appeal, and thus, Petitioner has procedurally defaulted this claim. Td., citing Morap v. Burbine, 475 U.S. 412, 421, 106 S. Ct.
1135, 89 L. Ed. 2d 410 (1986).

Petitioner clains that be raised the issue of volumariness as part of: (a) his Tenth Assignment of Etror on direct appeal ta the
First District, in which he argued that the trial court erred in denying his motion to suppress his confession; and (by his Tenth
Proposition of Law in his petition to the Supreme Court of Ohio, in which he argued that trial counsel was ineffective in not
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offering expert psychiatric testimony in the [*9&] motion to suppress Petitioner’s confession (Traverse, ECF No. 234, Page ID
16290-92, citing App'x, ECF No. 166-4, Page ID 4559-61; ECF No. 166-5, Page 1D 4828-31).

The Court agrees with Petitioner on this issue. The First District stated that "[alt issue in this case is whetber Hughbanks's
waiver was voluntary." (App'x, ECF No. 166-4, Page ID 4664). The Supreme Court of Ohio Leld that the “police officers had
no obligation, sua sponte, ta supply Hughbanks with a lawyer or consult a psychiatrist prior to questioning him, nor did their
failure to do so impact the voluntariness of his confession or the waiver of his Afiranda rights.” 2003-Ohio4121, I 66.

As Petitioner has exhausted the issue of the voluntariness, this Court will analyze the claim pursuant 1o the standards listed in
28 U.S.C. § 2254(d). However, the review will be circumscribed to the argumnents actually raised on direct appeal, which are
discussed in greater detajl below. Petitioner did not raise on direct appeal the issue of whether the waiver he signed was a
complete waiver of his Miranda rights. Petitioner argues that any failure to fully raise the claim on direct appeal should be a
factor in this Court's analysis of his Claim Fourteen, [*99] Ineffective Assistance of Appellate Counsel (Traverse, ECF No.
234, Page ID 16292), which the Court addresses below. However, contrary to Petitioner's assertion, id., he did not assert the
gravamen of Claim One in his petition ta reopen his direct appeal ¥ Rather, Petitioner raised it for the first time in his second
post-conviction petition (App'x, ECF No. 167-2, Page ID 11600), which the trial court dismissed for lack of jurisdiction,
concluding that Petitioner had failed to mieet the time requircrients of Ohio Rev. Code § 2953.21(A)(2) or the jurisdictional
requirements of Ohio Rev. Code § 2953.23(A)(1)(b) (See App'x. ECF No. 167-5, Page ID 14430-31 (affinning Trial Court's
dismissal for lack of jurisdiction)).

Petitioner argues that Ohio Rev. Code § 2953.23(A)(1)(b) may not act as a jurisdictional bar, as the Supreme Court of Ohio has
not consistently applied it as such. In support, he claims that the Supreme Court was willing to evaluate the merits of a
successive post-conviction petition in two capital cases when lower courts had dismissed for failure to meet the threshold
requirements of Ohio Rev. Code § 2953.23(A)(1)(b) (ECF Ne. 234, Page ID 16260-G1, citing Srare v. Broam, 146 Ohia St. 3d
60, 2016-Ohio-1028, 51 N.E.3d 620, PP 21-34; Lort, 2002-Ohio-6625, PP 16-19, 97 Ohio St. 3d 303, 779 N.E.2d 1011).

Neither Broom nor Lot stands for the proposition proffered by Pelitioner. The court in Lo stated that, because .4tkins created a
new constimtional [¥100] right "applying retroactively to convicted defendants facing the death penalry(,] . . . Lott's pelition is
more akin to a first petition than a successive petition for postconviction relief.” 2002--Ohio-6625, P17, 97 Ohio St. 3d 303,
779 N.E.2d 101 L. The peiition in Broom: centered on the narrow question of whether: (a) subjecting a death row inmate fo
repeated "needle sticks” in an ultimately futile attempt to fmd a veiu suitable for lethal injection, or forcing that inmate to go
Through the execution procediue a second iime, constituted a violaiion of the due process guarantees of the Fifth and Fourteenth
Amendnients, or cruel and unusval prohibited by the Eighth Amendment. 2016--Ohio-1028, PP32-54, 146 Olio St. 3d 60, 51
N.E 3d 620. Such a petition would not be ripe until and unless an inmate survived the first execution artempt—an extraordinary
circumstance that does not apply to Petitioner. Further, as this Court explained:

Extensive research into the state courts' treatment of Ohio Rev. Code § 2953.23(A)(1)(b) establishes that the state courts
of appeals unanimously interpret the requirement that petitioners demonstrate outcome-determinative constitutional error
by clear and convincing evidence as a prerequisite 1o the courts' subject matter jurisdiction.

Gumm v. Mitchell, No. 1:98-cv-838, 2009 U.S. Dist. LEXIS 130791, 2009 WL 7785750, at * 18 (S.D. Ohio Sept. 28, 2009)
(Merz, Mag. 1.) (citations omitted). report and reconumendatiaons adopted in part [*101] and rejecred in part, 2011 U.S. Dist,
LEXIS 32842, 2011 WL 1237572 (S.D. Ohio Mar. 29, 2011) (Rice, I.). The Sixth Circuit noted that "Ohio courts have clearly
indicated that § 2953.23 denies courts subject matter jurisdiction over claims that cannot meet the statute's stringent
requirements. . . . This Court should not reinterpret an issue of state law that has already been interpreted by the state courts.”
Gunnn v. Mitchell, 715 F.3d 343, 362 (6th Cir. 2014), Thus, Ohio Rev. Code § 2953.23(A)(1)(b) has been consistently applied.

Alternatively, Petitioner argues that the requirements of Ohio Rev. Code § 2933.23(A) impose a higher standard than those
imposed by the Supreme Court upon a petitioner bringing a federal consfitutional claim, and thus, violate the Supremacy
Clause of the U.S. Constiiution (Iraverse, ECF No. 234. Page ID 16261-62, citing Monrgomery v. Louisiana, - U.S. —---, 136
S.Ct. 718, 732, 193 L. Ed. 2d 599 (2016); Kyles v. Whifley, 514 U.S. 419, 434, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995) Testa

“In that petition. he claimed instead that wial counsel erred in not introducing evidence regarding his physical and mental state at the time of
interragation (App'x, ECF No. 166-6. Page ID 5006).
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v, Katt, 330 U.S. 386, 389, 67 S. Ct. 810, 91 L. Ed. 967 (1947): D'dmbrosio v. Bagley, 527 F.3d 439, 497-98 n.5 (6th Cir.
2008)). D'Ambrosio, as the Sixth Circuit stated, was an "extraordinaty case" in which the warden had waived the exhaustion
requirement by expressly consenting fo the pétitioner amending his pending habeas corpus petition to allow the addition of a
Brady claim. 527 F.3d at 490-91, 495-96. Nothing in the record in this case suggests that the Warden undertook any conduct
that could quality as the “express waiver” of compliance with a procedural rule, as mandated under the AEDPA. Id. at 495,
citing 28 U. §.C. § 2254(b)(3).

In general, moreover, Ohio Revised Code § 2953.23(A) is not a violation of the Supremacy Clause because it is not an [*102]
attempt by Ohio 1o impose a higher or different standard for proof of violation of a federal right than adopted by the federal
courts. In Montgomery. the principal case on which the Petitioner relies, the Supreme Court held that when it has announced a
new substantive rule of consiitutional law, retroactively applicable under Teague v. Lane, 489 U.S. 288, 297-98, 109 S. Ct.
1060, 103 L. Ed. 2d 334 (1989), state courts are not fice to decide the new rule does not apply retroaciively. But the Supreme
Court has never adopted a constitutional rule governing a state defendant's ability fo file a second or suiccessive application for
posi-conviction relief. Once a defendant bas satisfied the jurisdictional threshold established by the State, the state court must
apply any relevant federal standard for deciding whether a constitutional violation has occurted, For example, the federal
materiality standard for a Brady violation would apply. But there is na federal constitutional standard for when a defendant
must be given a second opportunity to raise constitutional claims pnst-con\'ictiou,6 In Montgomery itself, the Court said the
state courts had to apply Supreme Court substantive rulings "assuming the claim is properly presented," 136 S. Cr. at 732, a
phrase respecting the slate procedural [*103] limitations on the presentation of claims.

The restrictions on access to court for a successor post-conviction petition in Ohio Revised Code § 2953.23(A) closely parallel
the resirictions on second or successive habeas corpus applications adopted by the Antiterrorism and Effective Death Penalty
Act of 1996 (Pub. L. No 104-132. 110 Stat. [214)(the "AEDPA") and codified at 28 US.C. § 2244(b), e.g., a retroactively
applicable decision of the United States Supreme Court and clear and convineing evidence there would not have been a
convicton. A holding that Ohio Revised Code § 2953.23(A) was unconstitutional would raise serious questions of the
constitutionality of § 2244(b) under the Suspension Clause (U.S. Constitution, Art. I, § 9, cl. 2). But so far as this Court is
aware, no court has seriously considered that possibility.

Petitioner argues that Claims Seven, Eight, and Thirteen, Brady, prosecutorial misconduct, and ineffective assistance of
counsel, respectively, require lower standards to obtain relicf than the “clear and convincing evidence" and "no reasonable
factfinder" standards of Ohio Rev. Code § 2953.23(A) (Traverse, ECF No. 234, Page 1D 16262, 16393), and the Court will
address those arguments in due course. However, Petitioner does not argue that the {ederal threshold for obtaining habeas relief
is lower than the threshold of Olio Rev. Code § 2953.23(A) with respect to the gravamen of Claim Ouge. [*104] Thus,
Petitioner's second argument with respect to Ohio Rev. Code § 2953.23(A) is without merit as to Claim One.

Further, Petitioner argues that Ohio Rev. Code § 2953.23(A) is inoperative as a procedural bar, because its statutory
requirement that "but for the constitutional error at trial" or “at the sentencing hearing," ""no reasonable fact finder' would have
found the petitioner guilty or eligible for the death sentence[,]" is not independent of federal law (Traverse, ECF No. 234, Page
ID 16263, quoting Ohio Revised Code § 2953.23(A)(1); citing Ake v. Ollahoma, 470 U.S. 68, 75, 105 S. Ct. 1087, 84 L. Ed. 2d
53 (1985); Delaware v. Prouse, 440 U.S. 648, 652-53, 99 S. Ct. 1391, 59 L. Ed. 2d 660 (1979)). He claims that, because the
above requirement is “inexmicably intertwined with federal law . . ., this Court may review the merits of the federal clamms."
1d.. Page 1D 16263-64, citing Ruiz v. Quarterman, 504 F.3d 523, 527 (5th Cir. 2007); Johnson v. Pinchak, 392 ¥.3d 551, 557
(3rd Cir. 2004)).

However, Detitioner's statement of the law is incomplete—the Jofnson Court, for example, expressly stated that “[t]he
threshold question, therefore, is whether New Jersey courts, in denying Johnson's death-eligibility claim, relied independently
on a violation of state procedure or based their decision on the merits of the claim.” 392 F .3d at 557 (emphasis added), citing
Yist, 501 U.S. at 801; Coleman v. Thompson, 501 U.S. at 735, 740; Harris v. Reed, 489 U.S. 255, 263, 109 S. Cr. 1038, 103 L.
Ed. 2d 308 (1989). In other words, the state court decision is only "inextricably interrwined" with federal law if the state court
decision itself addressed the merits of ilie petitioner's federal [¥*105] claims. If, on the other hand, the state court relied solely

6Whelther the States are constitutionally bonnd to provide a first past-conviction remedy is vot in issue here, but has never been decisively

setled by the Supreme Court.
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and expressly on a procedural bar, then this Court may nol address the merits of that procedurally defaulted claim. 7., citing
Yist. 501 TU.S. at 802, 803.

Because the Supreme Court of Ohio summarily denied review ot Petitioner's second post-conviction petition, 2015-Ohio-1896,
this Court must "laok through” to the last explained decision, in this case, the First District's decision on March 6, 2013 (App'x,
ECF No. 167-5, Page 1D 1442931). Apart from overruling Petitioner’s First Assignent of Error regarding the constitutionality
of Ohia's post-conviction statules, id., Page ID 14430, ciling Bies, 2003-Ohio-442, PP 12-15; Faufenberry, 1998 Olio App.
LEXIS 6415, the First District affirmed the trial court's dismissal of the petition because it "represented his third [sic] request
for postconviction relief and was filed well after the time afforded under [Ohio Revised Code § ] 2953.21(A)}(2) had expired."
Jd., Page ID 14430-31. While the First District set forth the statutory exception for untimely filing. id., Page ID 14431, quoting
Ohio Revised Code § 2953.21(A)(1)(b)). it did not address the merits any of his remaining assignments of error. Rather, it
concluded that, in light of Petitioner's failure to comply with the procedural requirements of Ohio Revised Code §§ 2953.21
and 2953.23, the trial [*106] court lacked jurisdiction over the petition. Id. Thus, the state courts relied solely on a state
procedural bar in dismissing the successive petition, foreclosing merits review by this Court of claims raised for the first time in
that petition. ¥7sz, 501 U.S. at 802, 803, 803.

Finally, Petitioner's argumient that he meets the cause and prejudice standard, and thus is excused from any procedural default,
appears to be made only with respect to Claims Seven (Brady) and Eight (the State supposedly eliciting false testimony from
Kemper and Leonard Leeman) (Traverse, ECF No. 234, Page ID 16264, citing Bies v. Sheldon, 775 F.3d 386, 395, 396 (61h
Cir. 2014)), Moreover, such an argument with respect 0 Claim One would be unavailing. Any circumstance surrounding the
September 16, 1997, interrogation that could have rendered the confession involuntary should have reasonably been available
to Petitioner upon direct appeal, and Petitioner does not argue that any information regarding that interrogation became known
for the first time immediately prior 1o the filing of the 2010 petition. Accardingly, he has procedurally defaulted Claim One
except fo the exfent raised as part of Tenth Proposition of Law to the Supreme Court of Ohia on direct appeal (App'x, ECF No.
166-5, Page ID 4828-31). [*107]

b. Petitioner has not met his burden under 28 U.S.C. § 2254(d)

Petitionet argues that "[the Supreme Courl of Ohio's finding that Hughbanks waived his constitutional rights on September 16,
1997[,] was an unreasonable determination as to the facts before that court for two separate reasons.” (Traverse, ECF No. 234,
Page ID 16294). First, Petitioner argues that the waiver he signed on September 16, 1997, only extended to his taking a
polygraph examination, not to the subsequent interrogations that led to his confession. Moreover, that polygraph consent formn
did not list all of his rights he was waiving, unlike a Afjranda waiver. Id., Page ID 16295. Second, while Petitioner did sign a
waiver of his Miranda rights prior to his initial interview on September 9, 1997, that waiver did not extend to the September 16
interrogation and confession. Id. Thus, Petitioner claims, law enforcement did not obtain a veoluntary waiver from him prior to
abtaining the contession, and the Supreme Court of Ohio’s finding to (he coutrary was erronecus. Id., Page ID 16296. As "there
was no forensic evidence linking Hughbanks to the murders [and (Jhere were no eyewitnesses[,]" id., the confession was the
State's strongest evidence, [*108] and its admission. Petitioner claims. "had a substantial or injurious effect or intluence on the
verdict." Id., citing Brecht v. Abrahomson, 507 U.S. 619, 638, 113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993).

Contrary ta Peritioner's argument, the Supreme Court of Ohio conducted a thorough "totality of the circumstances" analysis,
“including the age, mentality, and prior criminal experience of the accused: the length, intemsity, and frequency of
interrogation; the existence of plysical deprivation or mistreatment; and the existence of threat or inducement." 2003-Ohio-
4121, P 59. quoting Stafe v. Mason, 82 Ohio St. 3d 144, 154, 1998- Ohio 370, 694 N.E.2d 932 (1993); citing Srate v. Green, 90
Ohio St. 3d 352, 366, 2000- Ohio 182, 738 N.E.2d 1208 (2000). That court noted that Petitioner was not arguing, as he does
here, that he was not fully advised of his rights prior to being questioned, /&, P 60. Rather, he argued that Millstone and
Filippelli knew that he lacked the mental capacity to wajve his rights knowingly, despite his seeming "willingness to purport 1o
waive his rights and give a statement." (App'x, ECF No. 166-5. Page ID 4830). Thus, Petitioner argued. his waiver could not
have been truly voluntary absent the detectives offering 10 obtain a lawyer for him ot consuliing with a psychiatrist, nejther of
which they did. Jd.

The Supreme Court of Ohio rejected this argument, noting that the United States Supreme Court had "rejected [*109] the
premise ihat voluntariness of a confession depended on notions of ‘free will.! Ratlier, 'voluniariness . . . has always depended on
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the absence of police overreaching, not on "free choice” in any broader sense of the words" 2003-Ohio-4121. P 62, quoting
Connelly, 479 U.S. at 170. The court found that: there was no evidence that Petitioner ever requested and was denied an
attorney; the interrogation on September 16, 1997, “lasted only several hours", and the detectives "never subjected Huglibanks
to threats or physical abuse or deprived him of food, sleep, or medical treatment.” /d.. PP 63. The court also noted that, unlike
September 9, the results of the polygrapl examination on September 16 indicated that he was not under the influence of crystal
methamphetamine. /4., P 64. Taken togelher, the trial court's conclusion that the confession was voluntary was a reasonable

one. fd., P 66.

As Connelhv is still binding precedent, this Court cannot reasonably conclude that the state court decision "was contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United
States[.]" 28 U.S.C. § 2234(d)(1). Nor can it conclude that the decision "was based on an unreasonable determination of the
facts in light of the [*110] evidence presented in the slate court proceeding." 28 U.S.C. § 2254(d)2). Accordingly, the Court
denies Petitioner's Claim Oue,

2. Claim Two: Trial Court Erved in Admitting his Custodial Statement, which svas not the Product of a Knowing,
Intelligent, and Voluntary Waiver of his Miranda and other Constitutional Rights

a. Claim is not Procedurally Defaulted Except as to Voluntariness

As discussed above, Petitioner argued in his Tenth Proposition of Law to the Supreme Court of QObio that the trial court erred in
admitting his confession (App'x, ECF No. 166-5, Page ID 4828-31). This Court addressed issues of procedural defanlc with
respect to the voluntariness of Petitioner's confession, and the Warden does not argue that any other portion of Claim Two has
been procedurally defaulted.

b. Petitioner bas not met Lis burden under 28 T.S.C. § 2254(d) Petitioner argues that his bipolar disorder, PTSD, substance
abuse, and history of hallucinations impaired his judgment and rendered him unable to make a knowing. intelligent, and
voluntary waiver of his rights (Third Amended Petition. ECF No. 213, Page ID 15950-32). 68 Further, Petitioner claims that
during the inferrogation, Millstone and Filippelli repeatedly asked leading questions and [*111] made suggestions about the
crimes and their evidence that planted in his mind the seeds of his confessional staternent (Traverse, ECF No. 234, Page ID
l(i300-01).7 Even with these suggestions, however, Petitioner notes that many of his statements he provided during the
interrogation "were inconsistent with the evidence the Ohio officials developed during their investigation." Id.. Page 16301.
Consequently, he claims, the trial court erred in admitting his custodial statement via Milistone and Filippelli's testimony and
the audiotape of his staternent (Third Amended Petition, ECF No. 213, Page 15952).

*In habeas proceedings,] the burden of proof is transferred to Petitioner to demonstrate by a preponderance of the evidence
that the purported waiver was ineffective." (Traverse, ECF No. 234, Page ID 16304). Petitioner argues thim hie has met his
burden by showing that Millstone and Filippelli did not fully advise him of his rights prior to beginning 1the September 16,
1997, inferrogation, or, in the altemative, showing that even if he was so advised, his mental state prevented him from being
able to effect a voluntary waiver. Jd. He claims that the Supreme Court of Ohio, in evaluating the [*112] statements made by
Petitioner to Millstone and Filippelli regarding his discontinuation of medication and psychiatric freatment, erroneously
concluded that Petitioner's mental illness had been "cured." Id., Page 16304-U5. Petitioner concludes by arguing that his lack of
medication and treatment had exacerbated his severe depression and bipolar disorder, which, in turn, made it "less likely that he
voluntarily waived his Miranda rights." ld., Page 1D 16305.

Contrary to Petitioner's argument, tie Supreme Court of Ohio never suggested that Petitioner was "cured.” Rather, the court
considered, in analysis, that:

(a) "Hughbanks's 1ape-recorded interview on September 16 indicates that he was alert and responsive to police questioning
and that he was not suffering from any apparent mental problem" during the actual interrogation, 2003-Ohio-4121.P 64;

*The Court already addressed the conduct of Millstone and Filippelli in denying Claiin One. and incorporates that discussion by reference.
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(b) While Petitioner ingested crystal methamphetamine prior to his September 9, 1997, interrogation and polygraph
examination, rendering the results of the cxamination invalid, he had been in police custody from that date until
September 16, during which time the iliegal drags had passed out of his systemn, id.,P 65; and

() The "lines on charts from Hughbanks's polygraph examination [*113] on September 16 were no longer flat line, he
was responsive [and] reacting to the questions."

Id. (alteration in original) (internal quotation marks omitted). Petitioner does not claim that the waiver he executed on
September 9, 1997, was invalid, and he has not proffered any evidence that would permit the conclusion that his not being
under the influence of drugs somehow made him /ess able to make a valid waiver of his Miranda rights on September 6.
Accordingly, the Supreme Court of Ohio's overruling of Petitioner's Tenth Proposition of Law did not violate 28 U.S.C. §
22354(d), and Claim Two is denied.

3. Claim Three: Trial Court Erred in Admitting Custodial Statements Made After Plaintiff Requested (hat
Interrogation Cease

Petitioner states that, on September 10, 1997. he asked Fletcher to cease the inferrogation, and that Fletcher honored that
request (Third Amended Petition, ECF No. 213, Page 1D 15954, citing ECF No. 167-3, Page ID 12483, 12488-90). Yet, on
Seplember 16, atter completing the polygraph examination, Millstone and Fiiippelli resumed their interrogation of Pelitioner,
and Petitioner confessed to the crimes. Id, citing Trial Trans., ECF No. 163-13, Page ID 3263, 327172; App's, ECF No. 167-
3,[*114] Page 1D 12925-13019. Petitioner argues that the admission of staternents made by him during the September 16
interrogation "violated [his] rights to not incriminate himself, right (o counsel, and due process as guaranteed by the Fifth,
Sixth, and Fourteenth Amendments." Jd.

In its Supplemental Return of Writ, the Warden argues that Petitioner could have raised this claim on direct appeal, and his
failure to do so means that the claim is procedurally defaulted (Supp. Rerurn of Writ, ECF No. 194, Page ID 15661). Petitioner
raised Claim Three for the first time in his successor petition as a subset (along with Claiins One and Two) of his claim that his
custodial statements were admitted in violation of his constitutional rights See, e.g., App’x, ECF No. 167-5, Page ID 14420
(Reply Brief in support of appesl to First District of trial court's dismissal of the second post-conviction petition)). As with the
procedurally defaulted portions of Claim One, the Warden argues that the facts regarding the cessation and resumption of his
interrogation were known to Petitionet both at the time of his trial (when portions of the September 16 interrogation were
introduced into evidence) and his direct appeal (Supp. Retum of Writ, [*115] ECF No. 194, Page ID 15661). Further, the
\Warden claims, because the First District relied solely on the state procedural bar in coucluding that the trial court lacked
jurisdiction over the post-conviction petition, Claim Three may not be considered by this Court. /d., citing App'x, ECF No.
167-5. Page ID [4429-31, 14542).

In his Traverse, Petitioner argues that it was only in 2007, after he was able to conduct discovery relaied to the claims in his
initial Peiition in this Court, that "it first camne to light that Investigator Fletcher and Detective Kemper had re-interviewed
Hughbanks on September 10. 1997. The records produced by the Hamilton County Prosecutor's Office alsa contained
references to the September 10, 1997[] interview of Hughbanks." (Traverse, ECF No. 234, Page 1D 16307, citing App'x, ECF
No. 167-3, Page ID 12525, 12531; see generally Appx, ECF No. 167-3, Page ID 12524-3] (Bates-stamps reflect that
documents were produced by the Springfield Township Palice Department). He claims that no records of the September 10,
1997, interview were produced in pretrial discovery. Id., Page 1D 16309, citing App'x, ECF No. 166-2, Page ID 3948-51.
Further, at the motion to suppress [*116] hearing, no evidence was introduced-—via exhibis, Fletcher's live testimony, or the
videotaped depositions of Millstone and Filippelli—about the September 10 interview. /d., Page 16306, citing Trial Traos.,
ECF No. 163-7, Page ID 2400, 2405-19, 2421-29. Petitioner’s wial counsel, during closing argument on the motion, stated that
Pelitioner "was interviewed at length on two different occasions[,]" presumably referring to September 9 and 16 (Trial Trans.,
ECF No. 163-7, Page ID 2423). It was only during his Scptember 14, 2007, deposition that Fletcher confirmed that he
interviewed Petitioner on September 10, and that he ceased the interview at Petitioner's request (App'x, ECF No. 167-3, Page
D 12482-83, 12488-89). In light of these late discoveries and the materiality of the discovered material, Petitioner argues that
lie bas demonstrated "cause and prejudice" to excuse any procedural default of Claim Three (Traverse, ECF No. 234, Page
16309-10, citing Strickler v. Green, 527 U.S. 263, 282. 119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999); Bies, 775 F.3d at 396:
Jamison v. Collins, 291 F.3d 380, 388 (6th Cir. 2002).
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While the above malerials were required 10 be produced in pretrial discovery, Ohio R. Crim. P. 16(B), it is unclear whether the
State actually failed to do so. On October 30, 1997, Piepmeier represented that he had already provided [*117] to Petitioner: a
sunmary of the lather's statement to Fletcher and Kemper; and Kemper's notes from that statement (App'x. ECF No. 1662,
Page ID 3948). The documernts produced by the Springfield Township Police Deparunent to Petitioner in 2007 (App ECF
No. 167-3, Page ID 12524-31), appear 1o be the statenent and notes described by Piepmeier in 1997. Nonetheless, even if those
documents were not produced until 2007. and that tardy production constitutes good cause to excuse his procedural detault,
Petilioner cannot demonstrate the requisite prejudice. Petitioner atgues that he has shown prejudice because, “[i}f counsel had
been properly notified, they could have properly prepared and prevailed at the motion to suppress. (Traverse, ECF No. 234,
Page 1D 16310). In other words, Petitioner claims that, had e been able to introduce into evidence that he had requested that
Fletcher stop the interrogation on September 10, 1997, and that Millstone and Filippelli resumed the interrogation on
September 16, without his express consent, then that evidence would have persuaded Judge Marsh to sustain his motion to
suppress. Petitioner claims that, because "there was no forensic evidence linking [¥118] Hughbanks to the murders. There were
no evewimesses[, and t]here was strong evidence as to the existence of other suspects[.]" had the confession been suppressed,
there may not have been sufficient evidence for the jury to convict him /d., Page ID 16311

The premise of Petitioner's argument is that the resumpiion of the interrogation en September 16 without his express consent
was sufficient to render the entire interrogation and confession a vialation of his constitutional rights, and thus, the "Edwards
Rule"— which mandates suppression of confessions elicited after a suspect asks for the assistance of counsel and an interview
does naot cease, Edvards v. Arizona, 451 U.S. 477, 478-79 (1981 . 101 S. Ct. 1880. 68 L. Ed. 2d 378 applies. Yet, unlike in
cases where the rule has been successfully applied, see, e.g., Mimnick 1. Mississippi, 498 U.S. 146, 148-49. 111 8. Ci. 486, 112
L. Ed. 2d 489 (1990); drizona v. Roberson, 486 U.S. 675, 678, 108 S. Ct. 2093. 100 L. Ed. 2d 704 (1988); Edwards, 451 U.S.
at 47879, Petitioner never asked to speak with an attorney until afier his confession on September 16. Courts have been clear
that, absent an express invocation of right to counsel. the Edwards Rule does not apply, and the resumption of an interrogations
will not be grounds for suppressing the confession. See Davis v. United States, 512 U.S. 452, 459, 114 8. Cr. 2350, 129 L. Ed.
2d 362 (1994) (“the suspect must upambiguously request counsel."); Perreanlt v. Smith, 874 F.3d 316, 520-21 (61h Cir. 2017)
(collecting Sixth Circuit cases holding that anything less than an "unequivocal jnvocation” of the right [*119] to counsel was
insufficient). As Petitioner made no request for counsel, the resumption of the interrogation on September 16 was not a
violation of Petitioner's Fifth, Sixth, and Fourteenth Amendment rights, and the Court cannot reasonably conclude that Judge
Marsh would have ruled ditferently on the motion w suppress had this evidence been introduced. Conseguently, Petitioner has
failed to demonstraie prejudice sufficient to excuse his procedural default, Coleman, 501 U.S. at 749-50, and his Third Claim
for Relief must be denied.

4. Claim Four: Trial Court Erred in Admitting Custodial Statements, as they were not Product of his Free Will The
Court previously dismissed this Claim as untimely filed (Order, ECF No. 202).

B. Jury Selection Claims for Relief

1. Claim Five: Grand Jury Foreperson was Chosen in a Racially Discriminatory Manner

Prirsnant 1o statute, Debbie Mahaffey was selected by Judge Marsh in her then-capacity as Presiding Judge of the Hamilton
County Court of Common Pleas (Traverse, ECF No. 234, Page ID 16313, citing OHIO REV. CODE § 2939.02). Mahaffey 1s
Caucasian, just as ninety-five percent of all grand jury forepersons in Hamilton County were belween 1982 and 1998, despile
Caucasians comprsing less than eighty percent of Hamilton County's population [*120] during that time (Third Amended
Petition, ECF No. 213, Page ID 15958-59). Petitioner further nates that Former Presiding Judge Thomas Crush stated publicly
that, as Presiding Judge, he never appointed a non-Caucasian grand jury foreperson (App'x, ECF No. 166-20, Page 1D 9296).
Pelitioner claims that, in light of buth the statistical evidence, Judge Crush's comments, and other evidence from outside the
record, Hamilton County's foreperson selection process violates the Equal Protection guarantees of the United Staies
Constitution (Traverse, ECF No. 234, Page ID 16319-20, citing Campbell v. Lonisiana, 523 U.S. 392. 118 8. Ct, 1419, 140 L.
Ed. 2d 551 (1998): Castaneda v. Partida, 430 U.S. 482, 494-95,97 S. C. 1272, 51 L. Ed. 2d 498 (1977); Jefferson v. Morgan,
962 F.2d 1185, 1189 (G1h Cir. 1992)). Further, Petitioner argues that, because grand juries with Caucasian forepersons were
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statistically more likely to return a capiral indictment than those grand juries with a non-Caucasian foreperson, 1he selection of
Mahaffey violated Petitioner's Fifth, Sixth, Eighth, and Fourtecnth Amendment rights (T hird Amended Petition, ECF No. 213,
Page ID 15959). Petitioner raised this claim in his initial post-conviction petition (App'x, ECF No. 166-16, Page 1D 8195-97),
and the Warden does not argue that the claim is procedurally defaulted.

To obtain habeas carpus relief on Claim Five, Petitioner "must demonstrate [that) the procedure employed to [*121] select the
grand jurors, or grand jury foreperson in this circumstance, resulted in substantial underrepresentation' of an ‘identifiable
group.® (Initial Rerrn of Writ, ECF No. 22, Page ID 689, quoting Castaneda, 430 U.S. at 493, 494). Petitioner must: (1)
estahlish that a particular group is singled out under the law, as writien or as applied; (2) compare the proportion of the group in
total population versus (hose called to scrve on grand jury; and (3) use any statistical disparity to show that the selection
process was susceptible to abuse or not racially neutral. fd., Page ID 689-90, citing Castaneda, 430 U.S. at 494-95.

Petitioner argues that Ohio Rev. Code § 2939.02, and the discretion it vests in the Presiding Tudge, results in the systematic
under-representation of African-Americans as grand jury forepersons, in violation of the Fourteenth Amendient (Traverse,
ECF 234, Page ID 16318-20, citing Campbeli, 523 U.S. a1 395-97; Castaneda, 430 U.S. at 492-95; Alexander v, Louisiana, 405
U.S. 625, 628. 92 S. Ct. 1221, 31 L. Ed. 2d 536 (1972)). In support, he notes that African-Awericans served as grand jury
forepersons with less than one-quarter of the frequency that world be expecied, given the proportion of African-American
residents in Hamilton County. Jd., Page ID 16320. Yet, the Sixth Circuit has stated that "comparing straight racial percentages
is of little value to this court." Jefferson, 962 F.2d at 1189. Rather, in the equal-protection context, [*122] the Court uses
“standard deviaton analysis as a means of predicting the significance of racial disparities." Jd., citing Castaneda, 430 U.S. at
495-96 1.17; Ford v. Seabold, 841 F.2d 677, 684 n.5 (6th Cir. 1988). In Jefferson, the Sixth Circuit held that a "z-score" of -6
standard deviations is sufficient to establish a prima facie case of racial discrimination[,]" as "the odds that the couaty would
have randomly selected only 20 blacks for the 338 grand jury positions are approximatety 1,000.000.000 to 1." Jd. (emphasis in
original). As “[ike selection procedure in Hamilton County resulted in" a z-score of [-]6.19 standard deviations[,]" Petitioner
argues that he has sufficiently established a prima facie claim for an as-applied equal protection violation (Traverse, ECF No.
234, Page D 16321, citing App'x, ECF No. 166-16, Page ID 8344).

In Canmpbell, the Supreme Court held that non-Hispanic white criminal defendants, such as Petilioner, have standing lo raise
equal protection claims based on alleged systematic underrepresentation of African-Americans on grand juries. 523 U.S. at
397-98, citing Powers v. Ohio, 499 T.S. 400, 409-11, 111 S. Ct. 1364, 113 L. Ed. 2d 411 (1991). Yet. as the Firsi District
noted, Malaffey was included in Lhe September 1997 venire from which grand jury members were chosen. "Therefore. the
foreperson of the grand jury. while perhaps not [*123] sclected from the ranks of the already-seated grand jurors, was not, as
Hughbanks contended, selected from outside the ‘grand jury venire' 2003-Obio-187, I 33. Further, Petitioner had not
designated any evidence that Mahaffey's responsibilities as foreperson were anything more than clerical or ministerial—i.e., her
status as foreperson did not give her any additional voting power or other authority vis-a-vis that of the other grand jurors.
Under those circumstances, the appellate court held, any discrimination in the selection of Mahaffey as [oreperson "will not
provide a basis for reversing a conviction or dismissing an indictinent." Id., P 35, citing Hobby: v. United States, 468 U.S. 339,
344, 104 S. Ct. 3093, 82 L. Ed. 2d 260 (1984).

. Petitioner argues that the issue of purposeful discrimination "is present regardless of whether the trial judge selects the
foreperson from inside or outside the veuire. The analysis instead focuses on the discretion of the trial judge in choosing the
foreperson.” (Traverse, ECF No. 234, Page ID 16319, citing Campbell, 523 U.S. at 396-97 (noting that Ohio uses a similar
procedure to the one at issue in Campbell)). Yet, Campbell was concerned with the risk that the selection of a Caucasian
foreperson would cause the composition of the grand jury itself to be racially biased. Campbell, 523 T.S. at 402-03, citing
Hobby, 468 US. at 347-48. Petitioner [*124] has not claimed that the composition of the grand jury that retumed the
indictment against him was racially biased. In light of the abuve. and because Campbell did not overrule Hobby, the Supreme
Court of Ohia's adjudication was not "decision thal was contrary to, or involved an unreasonable application of, clearly
established federal faw." 28 U.S.C. § 2254(d)(1). Accordingly, the Fifth Claim for Relief is denied.

2. Claim Six: Trial Court Improperly Denied Trial Counsel's Challenges for Cause on Rosalie Van Nuis and Samuel
Allen
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During voir dire, as discussed above, Petitioner's trial counsel moved that Van Nuis and Allen be removed from for cause.
Counsel argued that they could not be objective toward Petitioner, due to Van Nuis's ambivalence about Iimposing o sentence of
less than death against Petitioner, and the fact that Petitioner’s mial counsel had represented an individual who had been charged
with the murder of Allen's friend. Petitioner argues that Judge Marsh denying the challenges for canse deprived him of a petit
jury whose members could fairly consider Petitioner's mitigation evidence. (Traverse, ECF No. 234, Page ID 16322, 16328,
citing Trial Trans.. ECF No. 163-9, Page 1D 2687-88, 2696-97, [*125] 2700, 2702; ECF No. 163-10, Page 1D 2802-04, 2808-
09; Morgan v. Ilfinois, 504 U.S. 719, 112 S. Ct. 2222, [19 L. Ed. 2d 492 (1992)).

Petitioner's claim is unavailing for two reasons, First, this clajm was raised for the first ime in his second post-conviction
petition, and the First District "found the ground for relief procedurally barred becanse Hughbanks did not satisfy the
jurisdictional requirements[.]" Jd., Page ID 16223 citing App'x, ECF No. 167-5, Page ID 14429-31. Second, even if Petitioner
had demonstrated good cause ta excuse the procedural default, i, Page ID 16323-24, he cannot demonstrate the requisite
prejudice. Trial counsel exercised peremptory challenges 1o remove Van Nuis and Allen from the jury, and declined to exercise
his sixth peremptory challenge (Trial Trans., ECF No. 163-12, Page ID 3106-08, 3113-17). In other wards, the evidence shows
that no one who served on the petit jury would have been excluded had Van Nuis und Allen been removed for cause.
Accordingly, Claim Six is denied.

C. Prosecutorial Misconduct Claims for Relief

1. Claim Seven: Prosecution's Failure to Provide Exculpatory, Material Evidence

Petitioner claims that the State “failed to provide tral counsel with favorahle, material evidence and informadeul.] in
violation [*126] of the Fourteenth Amendment.” (Traverse, ECF No. 234, Page ID 16329, citing Brady, 373 U.S. at $7). "The
suppressed evidence included documents that: 2) impeached the State's theory of the case; b) impeached the State's witnesses;
¢) identified Burt Leeman as a suspect; d) identified other suspects; e) contained favorable fi.e., negative] results of trace
evidence . . . ; and f) contained favorable eyewitness staterments.” Id. Petitioner did not raise any Brady claim on direct appeal.
Ratler, in his first post-conviction petition. Petitioner claimed that the State suppressed evidence that:

(a) neighbors had seen Mrs. Leeman in her yard around 8:30 p.m., 9:00[Jp.m., and 9:15[]p.n. on the night of the murders

(contrary to the Siate's theory that the Leemans arrived home at 9:30 p.m.;

(b) Mr. Leeman's wallet bad not been taken:

(¢) The State believed that the prints found in the house [which were 1ot those of Petitioner] were those of the perpetrator;

(d) A composite sketch of the believed perperrator did not match Petitioner's physical description;

(&) A witness stated that she saw the man from the composite sketch near lhe scene of the crime;

(t) The victims' house appeared undisturbed;

() The Stale believed that the perpetrator's [*127] clothes were bloody; and

{h) The Leemans' front and rear doors were unlocked.
(App'x, ECF No. 166-16, Page ID 8213, $272). Petitioner attached as exhibils newspaper articles dated between 1987 and [998
containing the above information (App's, ECF No. 166-18, Page ID 8956-8981).

The First District rejected Petitioner's claims, holding “that the absence of the undisclosed evidence was not outcome-
determinative,” and thus, Petitioner "was neither denied a fair trial by the prosecution's failure to disclose it, nor the effective
assistance of counsel by defense counsel's failure to discover it and to present it at frial.* 2003-Ohio-187, P 61 (citations
omitted). The court stated that “[tjhe pivotal issue at trial was not fiow the murders had been committed, but who had
committed them. The bulk of the undisclosed evidence related to the particulars of the murders, rather than to Hughbanks's
identity as their perpetrator.” 7d., P 60 (emphasis added). Thus, the First District concluded, "the undisclosed evidence, viewed
collectively, was not ‘material’ in that it could not ‘reasonably be taken to put the whole case in such a different light as to
undemiine confidence iu the verdict™ Id., quoting Ky/es v. Whirler, 514 U.S. 419, 435, 115 8. Ct. 1555, 131 L. Ed. 2d 490
(1995).

In his second post-conviction [*128] proceeding, Petitioner alleged that the Siate failed to produce evidence:
(a) That supported Petitioner's theory that Burt Leeman committed the murders;
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(b) That would have impeached the testimony of Kenper and Leonard Leeman;
(c) About other suspects:

(d) Of inconsistent eyewimess statements; and

(&) Negative trace analyses

(Traverse, ECF No. 234, Page ID 16333-34, citing App'x, ECF No. 167-2, Page ID 11617-22). Petitioner supported these
claims with discovery he had received from the Springfield Township Police Department in 2007, and from the 2007
deposition of Kemper. Id., Page ID 16631-34, citing App'x, ECF No. 167-2, Page ID [1607-09, 11612-15, 11617-22. On
March 6, 2013, the First District held that the Brady claims raised for the first time in the second petition were “defaulted
because Hughbanks had failed 1o satisfy . . . the jurisdictional requirements of [Ohio Rev. Code] § 2953.23[(AX1)()]." (App'x,
ECF No. 167-3, Page ID 14430-31).

The Warden concedes that the Brady claims in his first post-conviction petition are properly preserved for review (Initial
Retum of Writ, ECF No, 22, Page ID 698), but argues that those claims in his second post-conviction petition are procedurally
defaulted (Supp. Return [*129] of Writ, ECF No. 194, Page 1D 15661, citations owitted). The Court addresses these subsets in
turn.

a. Claims Raised in First Petition

The Warden argues that the First District's "decision that none of this evidence" underpinnings claims raised in the first petition
"was 'material’ under Brady and its progeny is sound and not an unreasonable application of the clearly established tederal
law." (Initial Retumn of Writ, ECF No. 22, Page ID 699). In support, the Warden notes that Petitioner conceded his guilt at trial
and had provided a detailed and lengthy confession to Millstone and Filippelli that, over Petitioner's motion, was allowed into
evidence. /d., Page ID 699-700. Further. the Warden reiterates the First Djstrict's finding that the evidence allegedly suppressed
was immaterial, as it was primarily probative as to how the murders were conunitted, not who committed them. Id., Page ID
700. Thus, the Warden argues, even it the evidence had been disclosed, it is unlikely that the disclosure would have altered trial
strategy, much less the verdict, Id., Page ID 699-700.

Under Brady, a conviction is subject to reversal it (1) evidence was suppressed; (2) the suppressed evidence was
favorable [*130] to the defendant; and (3) the suppressed evidence was material—i.c, “in its absence he [had not] recejved a
fair trial, understood as a trial resulting in a verdict worthy of confidence.” Ky/es, 514 U.S. at 434. In Kvles, the Supreme Court
Tisted three situations in which the prosecution has an affirmative obligation, under Brady, to disclose excuipatory evidence:

(1) Where previously undisclosed evidence revealed that the prosecution introduced trial testimony that it knew or should

have known was perjured;

(2) When a defendant requests disclosure of particular evidence;

{3) When the evidence, even if not specifically requested, is so exculpatory that its suppression would be of sufficient

significance to result in the denial of the defendant's right to a fair trial.

Id. av 433, citing {78, 1 Agrs, 427 U.S. 97, 103-08 (1976). Petitioner claims that the second circumstance applies: "Defense
counsel, in two of the [pretrial] discovery motions, requested that the prosecution disclose all exculpatory evidence[,]" and the
“court ordered the prosecution to provide all exculpatory evidence." (ECF No. 234, Page ID 16341, citing Trial Trans., ECF
No. 163-5, Page 1D 2356-38; App'x. ECF No. 167-3, Page ID 12773-12807).

Petitioner argues that the State's response to {*131] the first motion was so misleading and incomplete that it deprived him of a
fair trial (Traverse, ECF No. 234, Page ID 16341-42, citing App'x, ECF No. 166-2, Page ID 3950). Specificalty, I'etitioner
argues that the State did not disclose Burt Leeman's incriminating statements and actions shorily after the murders. 7d., Page ID
16350-52, citing ECF No. 167-5, Page 1D 14006, 14022, 14061-63, 14064, J4137-38. Petitioner also claims that the State
failed 10 disclose the information that the police had received about the existence of other suspects besides, including a C.
Douglas Hayes, who confessed to the murders, and a Stacy Grisby, who had confessed to the burglary. Jd., Page ID 16342,
16352-53 (citing App'x, ECF No. 167-5, Page 1D, 14034-35, 14058-60, 14070-71, 14141). He further states that the identity of
a Michael Hensley was not disclosed, despite his having been treated for culs or stab wounds in thie hours atter the Leemans'
murders. his girlfriend's withdrawing the alibi she had originally provided to police on his behalf, and Hensley's fleeing w0
Florida after his girlfriend withdrew the alibj (App'x ECF No. 167-5, Page ID 14001, 14020). Petitioner claims that the Stale
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failed [*132) to disclose the names of witnesses who. when questioned by police. provided physical descriptions of ihe alleged
perpetrator that did not match that of Petitioner (Traverse, ECF No. 234, Page ID 16342, citng App'x, ECF No. 167-5, Page ID
14008-14, 14018, 14028-29, 14056-57).

Finally, Petitioner argues that the State failed to disclose forensic evidence that shonld have reasonably eliminated him as a
suspect, e.g., palm-prints and fingerprints from the crime scene that did not match those of Petitioner (Traverse, ECF No. 234,
Page ID 16354, citing ECF No. 167-2, Page ID 11961: ECF No. 167-5, Page ID {3998, 14002-03, 14015-16. 14067-69, 14081,
14083-85 14136).3 He claims that, had trial counsel been aware of this exculpatory evidence prior to tral, rather than
conceding guilt, counsel would have mounted a vigorous defense, atempling to instill reasonable doubt in the minds of the
jurors. Zd., Page ID 16366. Accordingly, Peiitioner concludes, “there is a reasonable probability that, had the evidence been
disclosed o the defense, the result of the proceeding would have been different[,]" the evidence is material for Brady, and the
State's failure to disclose lhe materials mandates jssuance {*133] of a conditional writ ordering that he receive a new trial. /.,
Page ID 16356, 16378 {(citations omiitted).

Even if Petitioner could show that the State failed to turm over the evidence discussed above, however, hie has not shown that its
failure to do so undermines confidence in the verdict, as is required. Petitioner's confession was comprehensive and detailed
(Petitioner Statement, ECF No, 193-1). Dusing Millstone and Filippelli's ilerrogation, prior to the confession proper,
Petitioner®:
(1) Conceded that, at the time of the Leemans' murders, he possessed a knife identical or very similar to the one with
which the Leemans were murdered (Petitioner Statement, ECF No. 193-1, Page 1D 15488-89):

(2) Stated that he may have been in the vicinity of the Leemans® house on the night of the murder. /4., Page ID 15489; and

(3) Failed the portion of a polygraph test in which the detectives asked Petitioner if he killed the Leemans. Id., Page ID
15517-18;

(4) Stated that he entered the Leemans' residence with the knife, was confronted by Mr. Leeman, and began physically
strugaling with him. /d., Page ID 15537-38;

(5) Provided a detaiied description of the attire Mr. Leeman was wearing. /d., Page ID [*134] 15538-39; and

(6) Conceded that he was under the influence of alcohol and psychiatric drugs on the night of the murders. /d., Page ID
15550-51.

During the confession, Petitioner stated, among other things. that:
(3) Prior to stabbing Mr. Leeman with (he knife, he had stabbed Mr. Leeman in the chest with a screwdriver (Petitioner
Statement. ECF No. 193-1, Page ID, 15556-57);

(2) Several years after the crimes, he confessed to his uncle that he had broken into a house, and that he "might have killed
somebody." /d., Page ID 15561;

(3) He stabbed Mr. Leeman with a kaife. Id., Page ID 15568;

(4) He had previously told his doctor, mother, father and brother that he thought he had killed someone. Id., Page 1D
15563, 15577-79;

(5) He told his brother that "I think I threw a kuife or a screwdriver behind the [Leemans'] house where the creek was or
something like that." /., Page ID 13579;

S In suggesting (hat the evidence should huve ¢liminated him as a suspect (Traverse. ECF No. 234, Page ID 16354, citing App'x, ECF No.
167-2, Page 1D 11691), Detitioner implies that his palm and tingerprints did not match those found at the Leemans’ house. Yel, in his 2007
deposition, Kemper merely testified that "there was [n]ever any testimony that {Petitioner's] prints matched” those at the crime scene (App'x.
ECF No. 167-2, Page ID 11691).

*During 1he interrogation, Petitianer's recitarion of facts was ofien not in chronological order as to the events of the night of the crimes. For
ease of reading. the derails contained in the confession are presented in the order in which Petitioner recited them.
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(6) He entered the Leemans' house to commit a burglary, and "I got scared. T fought with [Mr. Leeman]. . . . And 1
probably ran after the woman and killed ber, too." /d., Page ID 15588:

(7) He remembered secing pictures of people in military uniforms in the house. /d., Page ID 15597;

(8) He went through the Leemans' [*135] dressers and took some of Mrs. Leeman’s jewelry as he lefl the house. /d., Page
1D 15599-15600;

(9) He used a screwdriver to pry out ihe window screen. Id.. Page ID 156015

(10) That Mr. Leeinan, after being stabbed by Petitioner, camme to rest on the bedroom floor, lying on his back. /d., Page ID
15602;

(11) He slashed Mr. Leeman's throat from the right side to the left, and deeply cut Mrs. Leeman's throat, figuring that if he
“cut her enough that she —- she'd bleed to death." Jd., Page ID 15604;

{12) After cutiing Mrs. Leeman, he went tc the creek behind the Leemans' house to clean himself off. Id., Page ID 15604-
035

(13) There was a breukfast bar in the I.eemans' house with a formica countertop, and the living room had a coffee fable,
couch. and recliner. /., Page ID 15615-16; and
(14) There was no one with him whei: he went to the Leemans' house and committed the crimes.

Id., Page ID 15616-17. Petitioner's confessiot, as discussed before. was admitted at trial, and the statements therein constituted
more than enough evidence for the jury to conclude beyond a reasonable doubt that Petitioner had committed the burglary and
murders, even if he had contested guilt at trial. Moreover, the scope [*136] and detail of the confession far outweighs the
minimal probative value of the evidence supposedly not disclosed by the State, much of which focused on the existence of
other suspects in the time immediately after the murders. In sum, Petitioner has not shown that he "would more likely than not
have received a different verdict with the evidence." (Traverse, ECF No. 234, Page ID 16340, quoting KjJes, 514 U.S. at 434)™

Petitioner argues that the confession he provided was unreliable, duc to: () Millstone and Filippelli's supposediy providing him
with details about the crime, and (b) Petitioner giving conflicting statements regarding whether he acted in concert with others
in comumitting the burglary and murders. Further, he argues that many of his original statements regarding the nature of the
crimes and the description of the Leemans' house were inaccurate or inconsistent with other evidence, sharply diminishing the
confession's probative value (Traverse, ECF No. 234, Page ID 16358-66). Yet, absent a showing that the jury's determination
was objectively unreasonable in light of the evidence before it—which Petitioner has not made—this Court caunot overturn
that determination. For those reasons. Claim Seven [*137] is denied with respect 1o the claims raised in the first petition.

b. Claims Raised in the Second Petition

Petitioner argues that the claims raised in the second post-conviction are not procedurally defaulted, because they are based on
evidence disclosed by the Springtield Township Police Department and discovered during Kemper's deposition, both of which
occurred in 2007 (Traverse, ECF No. 234, Page ID 16331-34, 16336-37). In support, he argues that the slandard to avoid
procedural default oo a second or successive petition—"clear and convincing evidence that no reasonable juror would have
found him guilty[,]" id., Page ID 16336, citing Ohio Revised Code § 2953.23(A)(1)(b)—violates the Supremacy Clause as to
Brady claims, which require "only . . . that a reasonable probability exists that the outcome would have been ditferent." Id.,
citing U.S. Const. art. VL. § 2. Kv/les, 314 U.S. at434.

The Court rejects the Supremacy Clause argument for the reasons given above. However, even assuming that the claims in the
second pertifion were not procedurally defaulted, they suffer from the same flaw as those raised in the first petition: by
themsclves or as a whole, they do not present a reasonable probability that the jury would have opted not to convict Petitioner
or sentence him to death.
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Five of the Brady [*138)] claims in the second post-conviction petition were raised by Petitioner in the first: (1) the State’s
possession of evidence that supposediy impeached Keinper and Leonard Leeman's respective testimonies: (2) Burt Leeman's
status as a suspect; (3) the existence of other suspects; (4) the allegedly inconsistent palm and fingerprint analyses; and (3) the
fact thar the eyewitness descriptions of the assajlant did not match Petitioner's physical descriprion (App'x, ECF No. 167-2,
Page ID 11612-20; Traverse, ECF No. 234, Page ID 16331-34). Petitioner does not identify the discovery maierials produced
in 2007 that made these claims, for the first time, viable, Kyles, 514 U.S. at 434,

Petitioner's remaining claim for relief in the second petition was that the State possessed. but failed to disclose, evidence that:
(1) the FBI agents assisting in the investigation concluded that the Leemans had been targeted as homicide victims: (2) the
Leemans' house had not been vandalized or ransacked; and (3) the Leemans had returned home and were inside their house at
the time that the perpetrator entered the dwelling (App'x. ECF No. 167-2, Page ID 11607-09; App’x, ECF No. 167-5, Page ID
14061, 14108, 14121, 14127, 14135, 14137). [*139] DPetitioner argues that the evidence would have undermined the State's
theory that he: (1) did not know the Leemans: (2) entered the Leemans’ house with the intent of committing a burglary; and (3)
killed the Leemans when they arrived home and confronted him during ihe burglary (Traverse, ECF No. 234, Page ID 16331,
citing App'x, ECF No. 167-2, Puge ID 11607-09). He further claims that disciosure by the State would have caused counsel 10
pursue a different strategy, meaning that the evidence was material and that he was prejudiced by its suppression. Id., Page ID
16367, citing D'dmbrosio, 527 F.3d at 496-97.

Petitioner, in liis argument, oversiates how probative and exculpatory the evidence at issue actually is. For instance, while the
palice report stated that "although the male victim's watlet was taken. . . . other items of value were left untouched[.]" (App'x,
ECF No. 167-5. Page ID 14135), Petitioner confessed to Millstone and Filippelli that he took Mr. Leeman's wailet (Petitioner
Statement, ECF No. 193-1, Page ID 15582). Further, while the Springfield Township Palice Investigator's narrative summary
of the investigation stated that "no wmotive [was] established" (App'x, ECF No. 167-5, Page ID 14108), the summary [*140]
also stated that Kemper found "Juanita Leeman . . . lying at the end of the driveway .. . bleeding profusely from multiple stab
wounds[.]" and that, upon entering tie house, Kemper found William Leeman “lying dead on the floor in a pool of bleod, from
umerous stab wounds. William Leeman also Lad his throat cut.” Id Those descriptions are consistent with the way in which
Petitioner, in his confession, described killing the Leemans (Petitioner Statement, ECF No. 193-1. Page ID 15399-15604).
Finally, while several factors led Jaw enforcement to conclude that the crimes were "of a personal nature," rather than a
burglary gone awry, the investigator's report identified Lhe perpetrator as "most likely a white male"[;] who "resides, works, or
visits the area of the homicides”[;] "may be kuown ta possess the knife used in the assault”(:] and whose “prior criminal
activity could include . . . assaultive belavior such as domestic disturbances.” (App', ECF No. 167-5, Page ID 14138-39).
Petitioner met all of those criteria.

In sum, it is unclear whether the evidence produced in 2007 was exculpatory, and at any rate, Petitioner has not demonstrated
that these items of evidence, either by themselves [*141] or collectively!®, allowed for a reasouable possibility that the
outcome would have been different at the guilt or penalty phase of the trial. Thus, the evidence in the second post-conviction
petition, is not aterial, and Claim Seven must be overruled in its entirety

2. Claim Eight: Prosecution's Failure to Correct Incorrect Testimony of Leonard Leeman and Pat Kemper

Petitioner claims that the evidence produced in 2007 led him to discover, for the first lime, that the State had knowingly
adduced false trial testimony from Kemper and Leonard and fajled to correct that inaccurate testimony {Traverse, ECF No. 234,
Page 1D 16370-73).11 Specifically, Leonard testified that the portions of Petitioner's confession describing the interior of the
Leemans' house, containing details that could only be known by someone who had actually been in the house, led him to

19 Petjtioner's final clain in the second petition was thal the cumnulative eftect of the above-enunieriied suppressions of evidence constituted a
violation of ihe Fifih, Sixth, Eight, and Fourteenth Amendments (ECF No .234, Page ID 16334 (citing ECF No. 167-2, Page ID 11620-22).

1 Petitioner also asserts that the State engaged based its opening statement and closing argwneats on evidence that it knew to be false—
specifically. that the perpetvator: (1) did not know the Leemans; (2) entered the Leemaus' house wih the intent of committing 2 burglary: and
(3) killed the Leemans when they arrived home and confronted him during the burglary (Traverse, ECF No. 234, Page 11> 16373.76). This
Cowet conchided. as to Claim Seven, that Pelitioner had nor shown these statements to be false; thus, they cawuot be the basis far relicf in
Claimn Eight.
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believe that Petitioner had murdered his parents (Irial Trans., ECF No. 163-13, Page ID 3179-81). Yet, Petitioner argues, many
of the statements Lie made about the Leemans' house were inaccurate, or made only in response to leading questions by
Millstone and Filippelli (Traverse, ECF No. 234, Page ID 16371, citing Petition, ECF No. 16: Petitioner [*142] Statement,
ECF No. 193-1, Page ID 135612, 15615). "The prosecution never coirected the testimony of [Leonard]; nor did [it] provide
[Petitioner's] trial counsel with the documents necessary to cross[-]Jexamine this prosecution witness." Kemper also "testified at
length concerning the manner in which Hughbanks'[s] description of the crime scene matched the interior of the [l eemans']
residence.” (Traverse, ECF No. 234, Page ID 16372, citing Trial Trans., ECF No. 163-13. Page 1D 3241-42). Yet, Petitioner's
original statements as to many of the features of the house (e.g.. whether the house had one or fwo stories; the location of the
master bedroom; and the light tixture in the master bedroom closet) were initially inaccurate, and he corrected only afier
suggestions and leading questions from the detectives. Id., Page ID 16372-73, citing Petitioner Statement, ECF No. 193-1, Page
ID 15546, 15549, 15553, 15555-56, 15558, 15598). Petitioner claims that the State did noi correct Kemper's testimony or
“provide defense counsel with the reports and siatements which documented the inconsistencies in the witness'[s] testinony."
Id., Page ID 16373.

The First District rejected this Claim, finding that [*143] Petitioner had not met the requircments of Ohio Rev. Code §
29351.23(A)(1)(b), and thus, the Claim was procedurally defaulied (App'x. ECF No. 167-5, Page ID 14430-3]). Petitioner
argues, as he did in Claim Seven, that the procedural default rule violates the Supremacy Clause, as there is a lower standard
for a writ of habeus corpus in instances of knowingly eliciting false testimony (“reasonable probability” that the outcotne
would have been different had the material been disclosed) than the standard in Ohio Rev. Code § 2953.23(A)(1)(b) ("clear and
convineing evidence" that, but for the constitutional error, a reasonable factfinder would not have convicled Petitioner or
sentenced him to death) (Traverse, ECF 234, Page ID 16262, 16368-69, ciling Agwrs, 427 U.S. at 103 on.7-9). Yet, Agurs
applies only when "the undisclosed evidence demonsirates that the prosecution's case includes perjured testimony and that the
prosecuiion knew, or should have known, of the perjury[,]* 427 U.S. at 103 (emphasis added), citing Mooney v, Holohan, 294
U.S. 103, 55 S. Ct. 340, 79 L. Ed. 791 (1935). Kemper and Leonard testified regarding matters about which Petitioner and his
trial counsel knew or should have reasonably been aware of at the time of trial—descriptious and characteristics of the
Leemans' house and portions of Petitioner’s confession. Petitioner does not identify the evidence [*144] disclosed in federal
discovery thai would have caused him for the firsi time—in 2007—to realize that portions of their testimonies were false. Thus,
Petitioner's Supremacy Clause argument is unavailing as to Claim Eight. Tt is also rejecied for the general reasons given above.

"Because the Ohio Court of Appeals applied a state law procedural bar to reject [petitlioner's] Bradr claim, the claim is
procedurally defaulted." Bies, 775 F.3d at 396, citing Coleman v. Thompson, 501 U.S. at 729-33; Davie v. Mirchell, 547 F.3d
297, 311 (6th Cir. 2008). Petitioner argues that he has demonstraled cause and prejudice, because he “did not obtain some of
the evidence supporting this claim until the federal discovery” (Traverse, ECF No. 234, Page ID 16369. Yet, Petitioner did not
identify the specific evidence he obtained, and ibus, he has not "establish{ed] that some objective factor external to his defense
impeded lis ability to comply with the state's procedural rule." Bies, 775 F.3d at 396. Consequently, Claim Eight is denied as
procedurally defaulted.

D. Trial Phase Claims for Relief

1. Claim Nine: Admission of Crime Scene Photographs

Over ihe objections of trial counsel, 2003-Ohio-4121, § 70, the trial court admitted into evidence, during both the guilt and
penalty phases of the trial, twenty-six graphic slides and photographs of the crime scene and of the Leemans [*145] (Third
Amended Petition, ECF No. 213, Page ID 15980-82 (citations omitted)). "Five of the jurors,” in affidavits signed as part of
post-conviction proceedings, "reported that the photographs were a factor in their decisions to vote to impose the death
penalty.” Jd., Page ID 15982 (citing App'x, ECF No. 166-17, Page ID 8412, 8414, 8417, 8421, 8425-26). On direct appeal,
Petitioner argued that the photographs “were so gruesome and cumulative that their admission into evidence was prejudicial.”
1999 Ohio App. LEXIS 5789, 1999 WL 1488933, at *6. The First Distict rejected Petitioner's argument, noting that the slides
and photographs were used by the State's witnesses to describe the crime scene, the manner in which the Leemans were
murdered, and how they actually died. Given their probative value, the court "conclude[d] that the trial coust did not abuse its
discretion in admitting the slides and photographs." fd.. citing Stare v. Maurer, 15 Ohio St.3d 239, |5 Ohio B. 379, 473 N.E.2d
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768 (1984), paragraph seven of the syllabus; see also Stare v. Slagle, 65 Ohio St. 3d 597, 601, 603 N.E.2d 916 (1992) ("Under
Evid.R. 403 and 611(a), the admission of photographs is left to the sound discretion of the trial court.").

Petitioner appealed the First District's ruling to the Supreme Court of Obio, arguing that the trial court erred in admitting the
slides and photographs in [*146] the guilt and penalty phases (App'x, ECF No. 166-5, Page 1D 4807-08). The court concluded
that the slides and photographs of the victims and the crime sceng, illustrated the testimony of the State's witnesses and helped
prove Petitioner's intent. 2003-Ohjo-4121, 4 73. Thus, the court Deld, that "the wial court could have reasonably found that the
prabative value of each photograph and autopsy slide outweighed any prejudicial impact on the jury[,]” and “did not abuse Its
discretion in admitting these photographs and autopsy slides." /d., § 74.

Petitioner argues that, because the First District and Supreme Court of Ohio only ruled on the admissions during the guilt
phase, "the standards of review contained in 28 U.S.C. § 2254(d) are inapplicable." (Traverse, ECF No. 234, Page ID 16379,
citing Wiggins v. Smith, 539 U.S. 510, 527-28, 534, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003); Frazier v. Huffman, 343 F.3d
780, 797 (6th Cir. 2003)). Even assuming Pelitioner is correct, the Court's review of Claim Nine—an Ohio trial court's
application of Ohio Rule of Evidence 403—is circumscribed: "I is a well-established rule that state court rulings on the
admission or exclusion of evidence 'niay not be questioned in a federal habeas corpus proceeding, unless they render the trial so
fundamentally unfair as to constitute a denial of federal rights." Logas v. Marshall, 680 F.2d 1121, 1123 (6th Cir. 1982),
quoting Gillihan v. Redriguez, 551 F.2d 1182, 1193 (10th Civ. 1977), abrogated on other grounds by Dyer v. Crisp, 613 F.2d
275 (10th Cir. 1980).

Petitioner [*147) argues that the trial court's admission of the slides and photographs during the guilt phase had a “carryover
effect" due to the trial covrt re-admitting that evidence during the penalty phase (Traverse, ECF No. 234, Page ID 16381, citing,
Trial Trags., ECF No. 163-15, Page TD 3429-30; Kordenbrock v. Scroggr. 919 F.2d 1091, 1098 (6th Cir. 1990)). In other
words, the trial court’s initial admission of the slides and photographs during the guilt phase is 1ot being challenged in Claim
Nine. Moreover, the slides and photographs, while readmitted during the penalty phase, were not republished for the jury.
Rather, the State moved that all the testimony and exhibits be readiitted as evidence of aggravating circumstances, which the
wial court sustained over the specitic objections of Petitioner's counsel (Trial Trans., ECF No. 163-13, Page 1D 3429-30).
Petitioner is correct that "[b]ecause sentences of death are quantitatively [sic] different from prison sentences, factors 1hat infect
the reliability of the capital process cannot be tolerated," (Traverse, ECF No. 234, Page ID 163 82, citing Fddings v. Oklahoma,
455 U.S. 104, 118, 102 S. Ct. 869, 71 L. Ed. 2d 1 (1982) (O'Connor, I., concurring); Garduer v. Flovida, 430 U.S. 349, 357-38,
97 S. Ct. 1197. 51 L. Ed. 2d 393 (1977); Woudson v. North Carolina, 428 U.S. 280, 305, 96 5. Ct. 2978, 49 L. Ed. 2d 944
(1976)). However, the mere readmission of the slides and photographs as evidence of aggravating circumstances is not, ou ils
face, so unreasonable [#148] as to render the penally phase unreliable or fundamentally unfair, and Petitioner cites no caselaw
to the contrary. Accordingly, Claim Nine must be denied

2. Claim Ten: Trial Court not Allowing People to Enter and Exit During Jury Charges

As discussed above, during the jury charges for both the guilt and penalty phases, Judge Marsh ordered her bailiff to lock the
courtroom door so that people could not enter or exit during her reading of the charge (Trial Trans., ECF No. 163-14, Page ID
3363-64; Trial Trans.. ECF No. 163-17, Page ID 3807). However, she did not order anyone to leave the couriroom during the
charge. Peiitioner argues that the closure of the cowrtroom during thie charge depied him the right to a public trial guaranteed by
the Sixth and Fourteenth Amendinents (Third Amended Petition, ECF No. 213, Page ID 15983). As Petitioner did not raise this
claim until his second post-conviction petition (App'x, ECF No. 167-2, Page ID 11604-05), the First District found that the
claim was procedurally defaulted (App'x, ECF No. 167-5, Page ID 14430-31).

Petitioner argues that his appellate counsel was ineffective in failing to raise this claim on direct appeal, and because the
Supreme Court of Ohio addressed the [*149] merits of his ineffective assisiance of counsel claim, the claim was not
procedurally defaulted (Traverse, ECF No. 234, Page ID 16384, citing McCleflan v. Rapelje, 703 F.3d 344, 348 (6th Cir.
2013); Hughbonks. 2004-Ohio-6, §% 6-7, 101 Ohio St. 3d 52, 800 N.E.2d 1152). Yet, tial caunsel did not object to Judge
Marsh's instructions to lock the courtroom doors during either the guilt or penalty phases (Trial Trans.. ECF No. 163-14, Page
ID 3363-64; ECF No. 163-17, Page ID 3807), meaning that the issue had pot been properly preserved for direct appeal, and
appellate counsel could nof have raised it. Thus, the First District's finding of procedural default was proper, and Claim Ten is

denied.
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E. Claims Eleven and Twelve: Jury Tnstruction Claims for Relief

In his Traverse, Petitioner withdrew Claim Eleven, and noted that he hiad previously withdrawn Claim Twelve (Traverse, ECE
No. 234, Page 1D 16387).

F. Claim T hirteen: Ineffeciive Assistance of Trial Counsel

Petitioner claims that prior io and during trial, trial counsel's performance was constitutionally deficient in seven areas, and but
for that performance, it is reasonably likely that he either would nol have been convicted. or he would not have been sentenced
10 death (Third Amended Petition, ECF No. 213, Page ID 15988; Traverse, ECT No. 234, Page ID 16387-88, [*130] citing
Wiggins, 539 U.S. at 521; Swickland, 466 U.S. at 687), Thus, Petitioner argues, bis convictions or death sentences should be
vacated by this Court as violating his rights under the Fifth, Sixth, and Fourteenth Amendments, Jd., Page ID 16006. The
Warden argues that many of these sub-claims are procedurally defaulied, and that none is meritorious (Initial Return of Writ,
ECF No. 22, Page ID 722-47; Supp. Return of Writ, ECF No. 194, Page ID 5665-66). The Court analyzes each sub-claim i
m.

1. Sub-Claim A: Trial Phase Investigation

Peritioner claims that “[t]rial counsel failed 1o conduct a reasonable investigation with respect to the trial phase." (Third
Amended Petition, ECF No. 213, Page ID 15988). As a result of the failure to conduct a thorough investigation as preparation
for his defense, counsel did not discover: (1) that Petitioner's confession was inadmissible; (2) the existence of other suspects:;
(3) the existence of evidence that would impeach the State's theory of the case and the testimony of Kemper and Leonard
Leeman; and (4) that the State's arguments and witness testimony were inaccurate (Traverse, ECF No. 234, Page ID 16392,
citiug Third Amended Petitian, ECF No. 213, Page ID 15948-55, 15963-79). The Warden argues that this sub-claim is
procedurally [*151] defaulted, because as Petitioner raised it for the first time in his second post-conviction petition, and the
First District held that he had failed to satisfy Ohio Rev. Code § 2953.23(A)(L)(b) (Supp. Rewrn of Writ, ECF No. 194, Page
ID 15665. citing BCE No. 167-2, Page ID 11624-25: ECF No. 167-5, Page ID 14429-31). Petitioner counters that the
procedural default rule cannot be applied to an ineffective assistance of counsel claim, as his burden under Strickland
(deficiency and prejudice) is less than what is required nnder Olio Rev. Code § 2953.23(A)(1)(b) (Traverse, ECF No. 234,
Page ID 16393, citing Strickland, 466 U.S. at 687).

However, even assuming that the sub-claim is not procedurally defaulted, Petitioner has failed to meet either prong of
Sirickiand. Petitioner may only satisfy the deficiency prong by showing that his trial attorneys made errors so serious 1hat they
were, for all intents and purposes, not serving as counsel at all. Strickland, 466 U.S. at 687. The Court, in its review must be
“highly deferential” to decisions made during trial and trial preparation, and may not second-guess those decisions unless, "in
light of all the circumstances, the identified acts or omissions were outside the wide range of professionally competent
assistance." Id. at 690.

Petitioner argues that counsel's performance (*152] was constitutionaily deficient because counsel failed to reasonably
investigate and discover favorable {acts regarding his confession (Traverse, ECF No. 234, Page ID 1G395). Consequently,
counsel "failed to raise critical challenges" regarding the September 16, 1997, confession, specifically that Peritioner: (1)
requested on September 10 that all questioning cease; (2) had been held at the Pima County Jail for seven days without being
brought before a judicial officer; (3) had not waived his Miranda rights prior to the September 16 interrogation; and (4) was not
appointed an attomey within forty-eight hours of being arresied. Petitioner claims that, had his trial counsel raised these issues,
ihere is a reasonable probability that his confession wouid have been suppressed, Id., citing Cnry: of Riverside v. McLanghlin,
500 U.S. 44, 56, 111 S. Ct. 1661, 114 L. Ed. 2d 49 (1991).12 The Cowt discussed Petitioner's first and third points in Claims

12 Petitioner argues that AfeLaughlin mandates that counsel be appoinied within forty-cight hours of an arrest (Traverse, ECF No. 234, Page
ID 16395). However, McLanghlin pertains to the Fourth Amendmeat right to a speedy probable cause determination, not Sixth Amendimnent
right to counsel. 500 U.S. at 56, citing Gersrein v. Pugh. 420 0.S. 103,95 S. Ct, 854. 43 L. Ed. 2d 34 (1975).
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Two and Three, respectively, and found that neither his Septembher 10 request o cease questioning, nor any failure to waive his
Miranda riglhts on September 16, invalidated his confession. Thus, any failure to include these arguments in the motion to
suppress could not have prejudiced Petitioner.

As 10 the second and [*153] fourth points, as discussed above, Petitioner never invoked his Fifth Amendment right to counsel
during the interrogation. Moreover, the Sixih Amendment right ro counsel attaches only as io crimes for which an individual
has been charged, Tevas v. Cobb, 532 U.S. 162, 168, 121 S. Ct. 1335, 149 L. Ed. 2d 321 (2001), and not when, as here, a
defendant is subject to an interstate extradition proceeding, A confession under these circumstances “does not require
invalidation . . ., even where the defendant is being exiradited on the sarme crime on which he is ultimately tried, and the
confession is with respect to that crime.” U.S. v. Doherty, 126 F.3d 769, 782 (6th Cir. 1997), abrogated on oiher gronnds by
Cobb. 532 U.S. at 168. For that reason, even if Petitioner's Fourth Amendment rights were violated by not having a prabable
cause hearing while awaiting extradition, see McLaughlin, 500 U.S. ar 56, his interrogation and confession did not violate his
rights under the Fifth or Sixth Amendment. Thus, counsel's failure to discover this evidence and include it in the motion to
suppress could not have violated Strickland.

Petitioner's argument is similarly unavailing as to the other three areas in which trial counsel was supposedly deficient,
specifically, their failure to discover—(1) the existence of other suspects; (2) the existence of evidence that would impeach the
State's theory of the case and the testimony of Kemper and [*154] Leonard Leeman; and (3) that the State's argutnents and
witness testimony were inaccurate (Traverse, ECF No. 234, Page ID 16395-96). Petitioner stated on the record that he had
consulted with counsel and approved of counsel's trial strategy of conceding guill during the guilt phase (Trial Trans., ECF No.
163-17, Page ID 3835). Further, given the great weight of evidence against Petitioner, particuiarly after the motion to suppress
his confession was denied, counsel's decision 1o concede guilt cannot he said to have fallen outside the ambit of reasonable trial
strategy, Florida v. Nivon, 543 U.S. 175, 190-91, 125 S. Ct. 551, 160 L. Ed. 2d 565 (2004). Finally, as the Warden correctly
notes, there was a sexious risk of Petitioner's losing credibility "with the jury, which could have hurt the defense during the
critical mitigation phase, if the defense would have acutely challenged the charges in light of Hughbanks'[s] . . . confession."
(Initial Return of Writ, ECF No. 22, Page ID 734). Accordingly, any failure by counsel to discover and introduce the above
evidence, which was of modest probative value, did not prejudice Petitioner, Strickiand, 466 U.S. at 687, and cannot be the
basis for a viable ineffective assistance of counsel claim.

2. Sub-Claim B: Failure to Challenge Indictment

In his (*155] initial and second post-conviction petilions, Petitioner asserted that counsel was deficient in failing to challenge
the method by which Mahaffey was selected as grand jury foreperson, and that he was prejudiced by that failure, as grand juries
with Caucasian fovepersons were statistically more likely to retum indictments with capital specifications (App'x, ECF No.
167-2, Page ID 11625). As discussed above, the First District reached the 1nerits of Pelitioner's claim of unconstitutional grand
jury foreperson selection, 2003-Ohio-187. 4Y 29-43, and that court's conclusion was neither contrary to nor an unreasonable
application of clearly established federal law, 28 U.S.C. § 2254(d)(1). Thus, counsel's failure to object to the selection of
Maliaffey did not constitute ineffective assistance under Strickland.

3. Sub-Claim C: Challenge to the Admission of Petitioner's Custodial Statements

Petitioner argues (hat the motion to suppress filed by his tdal counsel was deficient because counsel fajled to include that
Petitioner: (1) was not provided with counsel in a timely manner; (2) had requested on September 10, 1997, that questioning
cease; and (3) had not waived bis Miranda rights prior to the resumption of questioning on September [*156] 16 (Traverse,
ECF No. 234, Page ID 16401). He also asserts that, at the evidentiary hearing on the motion, counsel was deficient in failing 10
elicit teslimony from mental healih experts and enter into evidence citations to the custodial statement in which Millstone and
Filippelli allegedly “fed [Petitioner] facts to which they wanted bim to vonfess],) because he did not know the facts surrounding
the murder." /. This Court, as discussed above, has already held that Petitioner has not dernonstrated cause and prejudice as to
any Sixth Amendment right to counsel claim, such that his procedural defoult of the underlying ciaim could be excused.
Further. the Supreme Court of Ohio's holding that none of the circumstances underlying the September 16, 1997, resumption of
interrogation rendered Petitioner's subsequent confession anything less than knowing, intelligent, and voluntary, 2003-Ohio-

Page 41 of 52

E-41



2018 U.S. Dist. LEXIS 228976, *156

4121, §§ 50-69, was not contrary fo clearly established federal law:. As these underlying claims are not meritorions. failure of
Petitioner's counsel to include those claims in the motion to suppress was not deficient perfonnance.

As to the failure to elicit testimony of mental health experts, the Supreme Court of Ohio held on direct appeal [*157] that any
failure to provide funds for a neuropharmacologist "did not result in an vnfair trial." 2003-Ohio-4121, § 40. The court noted
that "nothing indicates that Hughbanks was under the influence of drugs or alcohol at the time of his confession, and he denied
having taken any drugs or medication that morning." /d.. § 44 (internal quotation marks omitted). Moreover. the trial court
authorized funds for a neuropsychologist, and Drs. DeSilva and Raju were able 1o testily during mitigation. Id. % 45. The
Supreme Court of Ohio held that the trial court would have had no basis to grant wotions for additional experts, and thus, trial
counsel could not have been deficient in failing to seek funding for such experts. Ic.. § 48. The court also held that "counsel's
decision not to present psychiatric testimony during the hearing on the motion to suppress was nof deficient performance
pursuant to Srrickland(.] . . . The voluntariness of his statement depends on whether the police engaged in coercion and
misconduct and not whether Hughbauks was mentally ilL." %7, § 69, citing 466 U.S. at 687. "Neither Dr. DeSilva nor Dr. Raju
testified during niitigation that Hughbanks was incapable of making a voluntary statement. Moreaver, [* 158] their description
of Hughbanks's mental problems does not support a conclusion that he was unable to voluntarily make 4 statement or waive his
Miranda rights." Id. As the state couri properly applied federal law, this Court cannot issue a writ for any failure to introduce
expert testimony at the motion to suppress hearing.

Finally, as to failure to highlight the statements allegedly "fed to Petitioner" by Millstone and Filippelli, this portion of the sub-
claim was not raised until ihe second post-conviction petition. Accordingly, the First Diswict found it to be procedurally
defaulied (App'x, ECF No. 167-5, Page 1D 14430-31).

Moreaver, Petitioner's argument is not meritorious. "Experienced advocales since time beyond memory have emphasized the
importance of winnowing out weaker arguments on appeal and focusing on one central issue if possible, or at most on a few
Key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983); Stafe v. Were. 118 Ohio St 3d
448, 2008-Ohio-2762, G 222, 890 N.E.2d 263. Trial counsel's choice to premise Petitioner's motion o suppress on 2 theory that
the confession was not knowing, intelligent, and voluntary—rather than how Petitioner changed his story, supposedly as a
result of suggestions made by Millstone and Filippelli—was within the ambit of reasonable trial strategy, [*159] and that
choice did not become deficient perfonnance simply because it was unsuccesstil. As trial counsel's performance did not
constitute ineffective assistance as to the motion to suppress, Sub-Claim C is denied.

4. Sub-Claim D: Improper Performance During Voir Dire

In his initial and second post-canviction petitions (App'x, ECF No. 166-16, Page ID 8209-12, 8229-33, 8236-38, 8270-71; ECF
No. 166-21, Page 1D 9450-54, 9461-63), Petitioner argued that uial counsel's performance during voir dire was constitutionally
ineffective by: (I} conceding Petitioner's guilt during his questioning of the venire, while portraying the Leemans in a
sympathetic light; (2) asking few questions about the mitigating evidence (youth, mental health issues, etc.) that would be
introduced, while emphasizing the brutality of the crimes committed; and (3) failing i challenge, for cause or peremptorily,
prospective jurors who could not fairly consider mitigation evidence or impose a sentence of life without parole (Traverse, ECF
No. 234, Page ID 16409-12 {citations omitted}). Pelitioner argued in that petition, as he does here, that (ral counsel's actions
lowered Petitioner's esteem among potential jurors and [*$60] resulted in the seating of jurors who were unable or unwilling to
cousider a sentence of less than death, prejudicing him in violalion of his Fifth, Sixth, Eighth, and Fourteenth Amendment
rights. Id., Page I 16412, citing Strickland, 466 U.S. at 687.

The Ficst District held that the ineffective assistance of counsel claims in the post-conviction petition were barred by res
Jjueficata, as “"Hughbanks was represented by new counsel on [direct] appeal[.]" and “[t]he challenges to tial counsel's
performance advanced in these claims, although supparted by evidence defors the record, presented matters that could fairly
have been determined on direct appeal without resort o such evidence." 2003-Olio-187, § 27, citing Cole, 2 Ohio St. 3d 1(2. 2
Ohio B. 661, 443 N.E.2d 169, syllabus. Consequently, the Warden argues, the sub-claim is procedurally defaulted (Initial
Return of Writ, ECF No. 22, Page ID 683-84. 731 citing Engle v. Isaac, 456 U.S. 107, 125 n.28, 102 8. Cr. 1358, 71 L. Ed. 2d
783 (1982); Perry, 10 Olio St. 2d 175, 226 N.E.2d 104; Coleman v. Mitchell, 244 F.3d at 538).
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Petitioner counters that the evidence outside the record submitted i the initial and second post-conviction petitions was
necessary for (ull adjudication of his claims, and thus, the state court's application of the procedural defaull rule is improper
(ECF No. 234, Page ID 16407-08, citing Hoffrer v. Bradshaw, 622 F.3d 487, 501 (6th Cir. 2010); Fhife v. AMitchell, 431 F.3d
517, 527 (6th Cir. 2005); Hill v. Mirchell, 400 T.3d 308, 314 (6th Cir. 2005)). Yet, even if Petirioner's sib-claim were not
properly held 10 be procedurally defaulted, it still fails on its [*161] merits. The statements made and questions posed by trial
counsel during voir dire were consistent with the overall sirategy of: admitting guilt: conceding the horrific nature of 1he crimes
for which Pelitioner was charged; avoiding portraying the victims in a negative light; and focusing on seating jurors who would
fairly consider the evidence presented in mitigation (Trial Trans., ECF No. 163-9. Page ID 2555, 2662-63, 2678-79). That some
of members the petit jury found ihe tactic off-putting (App'x, ECF No. 166-17, Page 1D 8418, §423-24), does not mean “that
counsel's representation fell below an objective standard of reasonableness." Strickland, 466 U.S. at 688.

Further, Petitioner asserls that trial counsel was ineffective in failing to challenge (he seating of a Betty Boyd ("Boyd™ on the
petit jury, and that this failure “in effect waived Hughbanks's] right to a fair and impartial jury[,]" in violation of his Sixth
Amendment rights (Traverse, ECF No. 234, Page ID 16411-12, citing Miller v. Webb, 385 F.3d 666, 675-76 (6th Cir. 2004);
Hughes v. United States, 258 F.3d 453, 456 (6th Cir. 2001)). He argues that Boyd's answers during voir dire indicated that she
could not fairly consider a sentence of less than death; consequently, Petitioner claims, counsel was deficient in not challenging
her for cause or peremptorily, and he was [*162] prejudiced by Boyd's actually sitting on the petit jury. Jd., Page 1D 16411,
citing Trial Trans., ECF No. 163-11, Page ID 285(-G6; ECF No. 163-18, Page ID 3847.

Petitioner does not ¢laim that a juror's general favorability toward capital punishment by itself renders her biased: nor could he
reasonably do so. Further, the Court canuot conclude that Boyd was biased, such that counsel's decision not to challenge her
placement on the petit jury was deficient performance under Strickland. Boyd did state that the death penalty was the
appropriate punishment for some crimes, and that she identified as a "ten" on a scale of one to ten, with one being strongly
opposed to the death penalty, and ten being strongly in favor (Trial Trans., ECF No. 163-11. Page ID 2854-55). However, Boyd
also declared that she did not believe that the death penalty was the only appropriate punishment for someone convicted of
murder, stating instead that the imposition of capital punishment "should be according to the circumstances" of each case. I,
Page ID 2855. Boyd further stated that she could put aside all personal feelings about the death penalty “to make the best
decision 1 feel that I can make." Jd., Page (*163] ID 2858. During examination by Petitioner's counsel, Boyd reiterated that she
would only decide whether to voie for the death penalty after hearing all the facts and listening to Judge Marsh's instructions on
the law. /d., Page ID 2862-64.

Finally, Petitioner's general claim that counsel was not vigilant in challenging potentially biased jurors is belied by Claim Six in
this Court, in which Petitioner recounts his counsel's vigorous challenges for cause, and subsequent peremptory challenges, of
Van Nuis and Allen. As trial counsel's performance during voir dire did not constitute ineffective assistance of counsel. Sub-
Claim D is denied

5. Sub-Claim E: Deficient Performance During Guilt Phase

Petitioner argues that trial counsel's performance during the guilt phase was deficient in four areas: (1) counsel's apening
statement; (2) failing to challenge the introduction of Petitioner's custodial statements in the State’s case-in-chief; (3) failing to
challenge Kemper and Ieonard Leeman's testimonies on cross-examination; and (4) failing to object 1o portions of Kemper and
Jay's testimonies regarding purported inculpatory statements made by Petitioner to family members and Leggett (Third
Amended [*164] Petition, ECF No. 213, Page ID 15993-95).

a. Procedural History

Petitioner raised the first issue in his initial post-conviction petition and the second and third issues in his second petition. and
the First District held that res judicara barred consideration of all three issues (Traverse, ECF No. 234, Page ID 16415-17,
citing App'x, ECF No. 166-26, Page ID 10608; ECF No. 167-2, Page 1D 11627-28: ECF No. 167-5, Page ID 14430-31).
Petitioner raised the fourth issue on direct appeal in the context of counsel's decision not to call Gary Sr. and Larry as witnesses
(App'x, ECF No. 166-5, Page TI) 4833-34).
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b. Issue One: Deficient Performance in Counsel's Opening Statement

Petitioner claims thar, by stating fourteen times during the opening statement that Petitioner's life was a lic, counsel “personally
attacked the defendant." (Traverse, ECF No. 234, Page ID 16419, citing Trial Trans., ECF No. 163-13, Page T 3165-69;
Fisher v. Gibson, 282 F.3d 1283, 1300 (10th Cir. 2002)). He clairus that the apening statement poisoned Petitioner in the minds
of the jury. fd., Page ID 16423. The First District, as discussed above, held that this claim. as part of his initial post-conviction
petition, was barred on res judicata grounds, as Petitioner had failed [*165] to raise this issue on direct appeal (App'x, ECF
No. 166-26, Page ID 10608). Petitioner does not argue that the facts regarding this issue were outside the record or not
available to him on direct appeal; nor could he reasonably do so. Ohio's doctrine of res judicata in criminal cases, enunciated in
State v. Perry. 10 Ohio St. 2d 175, 226 N.E.2d 104 (1967), is an adequate and independent state ground of decision, as the
Sixth Circuit has repeatedly held. Dusr v. Mitchell, 487 F.3d 423, 432 (6th Cir. 2007); Buell v. Mitchell, 274 F.3d 337 (6th Cir.
2001}; Coleman v. Mitchell, 268 F.3d 417 (6th Cix. 2001); Byrd v. Collins, 209 F.3d 486, 521-22 (6th Cir. 2000); Russ7 v. Zent,
17 F.3d 155, 160-61 (6th Cir. 1994) (citation omitted); Fan Hook v. Anderson, 127 F. Supp. 2d §99, 913 (S.D. Ohio 2001).

¢. Issues Two and Three

In the second petition, Petitioner supplemented the second and third issues with evidence dehors the record (Appx, ECE No.
166-17, Page ID 8412-26, 8495-96; ECF No. 166-21, Page ID 9461-63, 9497-9507). Nonetheless, the First Disirict ruled that
Petitioner had failed to meet the requirements of Ohio Rev. Code § 2953.21(A)(1)(b) (App'x, ECF No. 167-5. Page ID 14429-
31). The Warden argues that the First District's renders the issues procedurally defaulted, and that Petitioner cannot show the
cause and prejudice or fundamental miscarriage of justice required to set aside the procedural default. (Supp. Return of Writ.
ECF No. 194, Page ID 15683-84, citing App’x. ECF No. 167-5, Page ID [4429-31, 14542).

The issues, as set forth by Petitioner, should have been contained in the [*166] trial record. and nowhere in the Third Amended
Petition or Traverse does Petitioner identifv any evidence defors the recosrd that made these issues viable for the first time atter
conducting discovery in this Court. Moreover, the issues are nat valid growmds for relief. As discussed ahove, the decision to
concede guilt, in the face of the strong evidence against Petitioner, was within the ambit of reasonable trial strategy, and even if
counsel had more vigorously cross-examined Kemper and Leonard (the third issue). the Court cannot conclude that the jury
would not have convicted Petitioner. See, e.g., Josepk v. Covie. 469 F.3d 441, 462 (6th Cir. 2006) (prejudice can be
demonstrated only by showing a reasonable probability that, but for the eiror, the outcome would have been different).
Petitioner's second issue pertains to trial counsel's alleged failure to:

[A]ddress the officers' extensive knowledge of the murders, their direct examination to the contrary. Furthermore, defense
counsel did not cross examine the officers as to their use of leading questions, 1o suggest or provide Petitioner with the
answers (hai the officers desired. Inslead(,) defense counsel elicited thar: 1) the interrogating officers did not coerce Mr.
Hughbanks. [*167] 2) his statement contained details only the assailant would know, 3) Mr. Hughbanks was remorseful,
and 4) his statement had a cathartic effect.

(Traverse, ECF No. 234, Page ID 16413, quoting ECF No. 167-2, Page ID 11629). "It is well sertled that Strickiand does not
require counsel to raise every possible non-frivolous arguiment in representing a criminal defendant." Percan v. Unifed States,
294 F. Supp. 2d 305, 513 (S.D.N.Y. 2003), citing Jones. 463 U.S. at 754, Thus, failing to raise arguments outside of those
contained in the motion to suppress does not, by itself, constitute deficient performance. Further, Petitioner's own description of
counsel's cross-examination showed that it was consistent with the strategy—to which Petitioner agreed—of appearing contrite
about commitling the crimes with whicl he was charged. The Court cannot conctude that changing strategy in the middle of the
guilt phase would have given Petitioner a reasonahle probability of a better outcome. Thus, the second and third issues cannot
form the basis for a viable Strickiand claim.

d. Issue Four: Failure to Object to Hearsay Statements

As discussed above, as to the claim that trial counsel unreasonably failed to object to Kemper and Jay's hearsay testimony
regarding inculpatory statements supposedly [*1G8] made by Leggett and Petitioner's family members regarding Pelitioner,
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Petitioner raised that issue on direct appeal in the context of counsel's alleged failure to call Gary St. or Lany to rebut Kemper
and Jay's testimonies (App'x, ECF No. 166-5, Page ID 4833-34). The Supreme Court of Ohio rejected Petitioner's claim that
trial counsel unreasonably failed to object 1o Kemper and Jay's hearsay testimony regarding inculpatory stateinents supposedly
made by Petitioner © family members and Leggett (App'x, ECF No. 166-5, Page ID 4833-34), finding that the testimonies of
Gary Sr. and Larry "would likely have strengthened the stale's case, since the jury would have viewed Hughbanks's confession
to family members as overwhelming evidence of his guilt." 2003-Ohio-4121, § 82. This Court cannot conclude that that ruling
was "a decision based on an unreasonable determination of the facts in light of the evidence presented in the state court
proceeding.” 28 U.S.C. § 2254(d)2).

Thus, the Court's remaining analysis is limited to the narrow question of counsel's purported failure to object io hearsay
testimony. Petitioner argues that death penalty trial counsel mus: object as (o any issue that may be reasonably raised on appeal,
so that the [*169] record is preserved (Traverse, ECF No. 234, Page ID 16422, citing White v. MecAninch, 235 F.3d 988, 999
(6th Cir. 2000): Washington v. Hofbauer, 228 F.3d 689, 707-08 (6th Cir. 2000); 1989 ABA Guidelines for the Appointment
and Performance of Counsel in Death Penalty Cases, § 11.7.3 (1989 ABA Guidelines")). Petitioner claims that his atlomeys’
decision not 1o challenge the hearsay testimony could not have been reasonable, since they did not interview Gary Sr. or Larry.
If they had, he argues, they would have discovered that Gary Sr. and Larry had recanted their statements to the police. /d. 1.20,
ciiing App'x, ECF No. 166-17, Page ID 8490-94.

Petitioner may be correct that counsel's *failure 10 conduct a reasonable investigation 'does not reflect a sirategic decision, but
rather an abdication of advocacy[.]" (Traverse, ECF Nao. 234., Page ID 16423 (emphasis in original), quoling Austin v. Beil,
126 F.3d 843, 849 (6th Cir. 1997)). He may also be correct that objections to the lhearsay testimony, if sustained, would have
weakened the State's case. However, given the probative value of the confession and the other evidence presented by the State,
the failures to object do not undermine confidence in the outcome. Thus, Petitioner was not prejudiced under Strickland as to
the fourth issue, and Sub-Claim E of Claim Thirteen must be denied in its entirety.

6. Sub-Claim F: Deficient Performance in the Defense Case

Pefitioner argues that his attormeys' [¥170] performance in the defense case-in-chief was deficient in failing to: (1) impeach the
prosecution's case; (2) identify other individuals seen in the vicinity of the Leemans' house ai the time of the murders; (3)
ideptify other suspects; (4) elicit testimony about Hughbanks's having been eliminated as a suspect because his palm and
fingerprints did not match those found ar the crime scene; and (5) call Gary Sr. and Larry as witnesses (Traverse, ECF No. 234,
Page TD 16424-25). The Count has already held that the Supreme Court of Obio's rejection of Lhe fifth issue is not a basis upon
which this Court may grant the writ. Petitioner initially raised issues one through four in his second petition as part of lus
ineffective assistance of trial counsel claim (Traverse, ECF No. 234, Page ID 16424, citing ECF No. 167-2, Page ID 11625).
The First District rejected issues ane through four for failing to meet the requirements of Ohio Rev. Code § 2953.23(A)(1)(b)
(App'x. ECF No. 167-5, Page ID (4430-31), and the Warden argues that these issues are procedurally defaulted (Supp. Return
of Writ, ECF No. 194, Pagc ID 15665). However, even if the First District had erred in its application of Ohio Rev. Code §
2953.23(A)(1)(U)., the Court discussed in Claim Seven the [*171] evidence underlying issues one through four, and concluded
that none of thar evidence, alone or in combination, gives rise to a reasonable probability that, had such evidence been
presented, there would have been a differemt result. Kyles, 514 U.S. al 434; Joseph, 469 F.3d at 462. Consequently, trial
counsel's failure to discover and introdnce such evidence cannot have prejudiced Petitioner, Sirickfand. 466 U.S. at 690, and
Sub-Claim F must be denied.

7. Sub-Claim G: Deficient Performance in Mitigation Phase

Petitioner clains that his attomeys 'investigation and preparation for the mitigation phase of the trial was deficient due to their
"failure to: a) interview necessary witnesses; b) collect critical records; and c) retain reasonably [si¢] and necessary experts."
(Traverse, ECF No. 234, Page ID 16431). They were also supposedly deficient during the mitigation phase proper by calling
only Drs. Raju or DeSilva, neither of whom was trealing Petitioner at the time, and failing 1o present "[a] current and competent
mental evaluation[,]” which "would have documented for the jury that Hughbanks sufters from . . . bipolar, post-iraumatic
stress[,] and substance abvse disorders. Twa of the three disorders were the product of the environment in which he was
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raised[,] [*172] including having been twice sexually assaulted." 7., Page ID 16431-32. Petitioner also argues that trial
counsel was deficient in failing to call Gary Sr. and Larry as mitigation wilmesses, and for stating, in closing argument, tat it
would be undersiandable if jurors wanted to return a death sentence. Jd., Page ID 16432. Petidoner claims that prejudice under
Striclkiund exists, because "[a] reasonable probability exists that if counsel had performed reasonably and met the prevailing
standards of practice, one or more jurors would have voted to recommend sentences of less than death[,]" which under Ohio
law would have required the impaosition of a non-death sentence. Jd.

Petitioner did not raise this Sub-Claim on direct appeal. Rather, he raised twenty claims pertaining to ineffective assistance in
the mitigation phase as part of his initial post-conviction petition (Traverse, ECF No. 234, Page 1D 16432-33, citing App'x,
ECF No. 166-16, Page ID 8207-08, 8257-38, §261-63, 8266-67; ECF No. 166-21, Page ID 9456-60, 9464-90). The First
District concluded that wial counsel's purported failure to present "evidence of [Petitioner's) history of alcohol abuse, evidence
of law enforcement's [*173] belief that he had been drunk when he committed the crimes, and evidence of 1he consideration
received by lis brother for twrning him is[,]" 2003-Ohio-187, € 48, was not a valid ground for relief. Given the weight of the
evidence against Petitioner, that court stated, "the evidence offered in support of these claims cannot be said to demonstrate a
reasonable probability that, but for counscl's failure 10 present this evidence at trial, the results of the trial would have been
different." Id., § 52. The First District considered and rejected Peritioner’s argument that irial counsel had been inetfective in:
(1) preparation and presentation of evidence during the penalty phase regarding Petitioner's mental health issues; (2) cross-
examining or rebutting the testimony of Dr. Schmidigaessling; and (3) not playing audiotapes of his conversations wilh his
parents, "which, he argued. was mitigating in the sense that it would have humanized him and revealed to the jury his feelings
and troubled history." Jd., € 53 (alterations and internal quotation marks omitted). In so daing, the court noted that trial counsel
had presented much of that evidence at trial, and found that “the record demonstrates that counsel [*174] presented the case in
mitigation competently in view of the facts available to him." /4., § 54, citing Srafe v, Post, 32 Ohio St. 3d 380, 388-89, 513
N.E.2d 754 (1987).

The First District also examined Petitioner's arguments that trial counsel was ineffective by purportedly: (1) inadequately
presenting life sentencing options; (2) not asking the jury to retum a sentence of life without parole: (3) not objecting to the
readmission of evidence in the sentencing phase; (4) not moving for the admission of certain exhibits; (5) not objecting during
the State's closing argument; (6) abandoning Petitioner during the defense's closing argument; and {7) failing to request a
"Brooks instruction”—"a pemalty-phase instruction regarding the power of a solitary jwror to preveat a death penalty
recommendation.” 2003-Ohio-187, 9 26 (interual quotation marks omitted). The First District rejected these argumerits on res
Jjndicara grounds, noting :hat, as with Petitioner's claims of ineffective assistauce during the guilt phase: Petitioner was
represented by new counsel on direct appeal; these arguments were known 10 him at the time of direct appeal; and he could
have raised them withont relying on evidence dehors the record. /d., citing Cole, 2 Ohio St. 3d 112, 2 Ohio B. 661. 443 N.E.2d
169, syllabus.

Petitioner claims that the evidence [*175] dehors the record he submitted precludes procedural default as to: (1) the
appointment, examination, and testimony of Dr. Schmidigoessling; and (2) failure fo play the avdiotapes ot Petitioner's
canversations with his family (Traverse, ECF No. 234, Page TD 16435-37). Yet, Petitioner also concedes that this Court’s
review of virtually ail of his claims is governed by 28 U.S.C. § 2254(d). id., Page ID 1643713, and the statute's exacting
standards for granting relief are faial to this Sub-Claim. The Court, for 1he reasons discussed below, cannot reasonably
conclude that the First District's holding that Petitioner did not meet both prongs of Srrickland was either "contrary to, or
involved an unreasonable application of. clearly established Federal law." or "was based on au unreasonable determination of
the facts in light of the evidence presented[.]" 28 U.S.C. § 2254(d)(1-2).

a. Investigation and Preparation

15 Pecitioner argues that the portion of his sub-claim relating to counsel's failure to object to lhe tral court's appointment of Dr.
Schmidigoessling is nat subject to 28 U.S.C. § 2254(d) (Traverse, ECF No. 234. Page ID 16437). However. the First Distict reached the
merits of that portion of Petitioner's ineffective assistance claim. 2003-Ohio-i87. f 33-55, rendering 28 U.S.C. § 2254(d) applicable 1o his

entire sub-claim.
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Petitioner notes that the ABA standards "accurately reflect the prevailing norms for purposes of evaluating counsel's
pecformance],]" and argues that counsel failed 1o meet those standards both in their preparation for the mitigation phase, and in
the mitigation phase itself (Traverse, ECF No. 234, Page ID 16437-38. citing Wiggins, 539 U.S. at 524; Strickland, 466 U.S. at
(88 [*176] ). Petitioner argues that his trial attorneys failed to collect at least twenty-nine sets of relevant mental health records,
including those concerning his thirteen mental healih-related hospitalizations between 1987 and 1997, and that they failed to
Jocate and interview Petitioner's family members and close acquainiances, despite Gary Sr.'s and Larry's making themselves
available to be interviewed. /d., Page ID 16439, citing App'x, ECF No. 166-17, Page ID §452, 8494; ECF No. 166-20, Page ID
9283, 9285, 9299; Campbeil v. Covie, 260 F.3d 531, 553 {6th Cir. 2001). Nor did they compile any social history, including
Petitioner’s history as a victim of abuse and as a witness to other family members suffering abuse. Jd.

Petitioner also argues that trial counsel was deficient in failing to retain any experts who could opine on Petitioner's PTSD and
bipolar and substance abuse disorder (Traverse, ECF No. 234, Page ID 16439, citing App'x, ECF No. 166-20, Page ID 9301;
ECF No. 167-2, Page ID 11860, 11896). Rather, counsel only called, as lay witnesses, Drs. Raju and DeSilva, despite not
having treated Petitioner since 1986 and 1995, respectively. Id., Page ID 16440 citing Trial Trans., ECF No. 163-15, Page 1D
3432, 3452, 3483, 3542-43; ECF No. 167-2, Page ID 11875, "They were not[,]" Petitioner claims, "substitutes for a clinical
psychologist who would have evaluated Mr. Hughbanks in the context of his social history[.]" /.. Page [ 16440, citing App'x,
ECF No. 166-20, Page 1D 9301, Taken together, Petitioner [*177] argues, trial connsel lacked the necessary information to
represent him competently in the mitigation phase, which, in turn, made his death sentence more likely. Id.. Page ID 16449,

Peiitioner's argument is not persuasive, for several reasons. Firs, and connary to his argument, his trial counsel moved that Dr.
Raju be qualified as an expert (Trial Trans., ECF No. 163-15, Page ID 3465). The State did not object, with its attorney
responding only as follows: "I don't think 1he Court declares people experts anymore. The jury just weighs his testimony." Zd.
The State's attorney referred to Dr. DeSilva in open court as an expert. /d., Page ID 3479. Thus, Drs. Raju and DeSilva were
presented to the jury as expert psychiatrists, not as lay witnesses.

Second, Drs. Raju and DeSilva's treaiment of Petitioner was, as discussed above, intensive in nature, and their testimonies
detailed the severe symptomology of Petilioner's bipolar and substance abuse disorders, his history of abuse, and Dr. DeSilva's
diagnosis of schizouffective disorder (Trial Trans., ECF No, 163-15, Page ID 3434-51, 3483-3528). Moreover, Dr. DeSilva's
treatment of both Gary Sr. and Loretta, in addition to Petitioner, meant [*178] that he was aware of Petitioner's social history.
Petitioner does not identify any additional evidence about which anather psychiatrist would have tesiified that would have
mmade a non-death sentence more likely.!*

Third, as discussed above, counsel called Petitioper's mother, uncle, and sister as witnesses, to discuss Petitioner's mental
iliness and substance abuse, and the corporal and mental abuse that his parents inflicted upon him. Counsel was under no
obligation to present every piece of potentially mitigating evidence, or to call every witness who could have testified as to
Petifoner's social history and backeround. Further, while Gary Sr. and Larry recanted the statements that they made to the
police, there was no indication that they had done so at the time of the mitigation phase. Thus, they were still adverse to
Petitioner at that time, and counsel's decision not to even interview them was reasonable trial strategy. In sum, Petitioner has
failed to identify any evidence that: (a) should have reasonably been discovered in trial preparation by counsel; and (b) alone or
in combination, likely would have resulted in at least one juror voting not to recommend a death sentence. Thus, [*179] Sub-
Claim G, as it pertains to counsel's investigation and preparation, must be denied.

b. Performance during Mitigation Phase

Petitioner claims that tial counsel was deficient in the following areas of the mitigation phase: (a) opening statement; (b)
presentation of evidence, specifically, the failure to present certain lay and expert testimony; (c) the Srate's rebuttal; (d) closing
arguments (Traverse, ECF No, 234, Page [D 16441-43), Petitioner argues that these failures prejudiced Lim because it deprived

1411 an alfidavit filed in support of Detitioner's initial post-convicrion petition. a Dorian Hall avers that “one juror, Michael Lord, stated that a
‘agod specific explanation of Bipolar Disorder as it related to Mr. Hughbanks' would have made a difference in his seatencing decision.”
(App'x. ECF No. 166-20, Page 1D 9301). Yet. Dr. DeSilva testified at lengih regarding Petitioner's bipolar disorder (Trial Trans.. ECF No,
163-15, Page ID 3503-06).
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him of arguments and evidence that, alone or in combination, would have made the imposition of 2 death sentence less likely,
and "{b]ecause the State of Ohio is a weighing state, i1 is sufficient that the new evidence would iip the scalesf,] no matter how
slight[ly,] in favor of life.” fd, Page ID 16443, quoting 1989 ABA Guidelines, § 11.8.6(A) ("Couansel should present to the
sentencing entity or entity all reasonably available evidence in mitigation unless there are strong strategic reasouns to forego
some portion of such evidence."), citing Colemnan v. Mirchell, 268 F.3d at 452-53.

Petitioner argues that counsel prejudiced him in the opening siatement by stating that the crimes were horrific and that the
verdicts in the guilt phase were to be expected, [*180] and by not providing details on the expected testimony of the witnesses
that the defense would call (Traverse, ECF No, 234, Page ID 16441, citing Trial Trans., ECF No. 163-15, Page ID 3426. 3428).
He claims hat counsel prejudiced him in closing argument by reiterating Petitioner's culpability and portraying him in a
negative light, id., Page ID 16443, citing Trial Trans., ECF No. 163-17, Page ID 3784, 3787, specifically stating that "ft]here's
a part of you that wants to execute him, and I don't discount that, because if I was in your position, I would feel the same way."
Id., quoting Trial Trans., ECE No. 163-17, Page ID 3782, Petitioner argues that, in doing so, counsel violated "[t]he purpose of
mitigation[,]" which "is io offer an explanation . . . so the jury would at least understand and not hate the defendant.* (Traverse,
ECF No. 234, Page ID 16443, citing App'x. ECF No. 166-21, 9 42, Page ID 9500).

The portions of the opening and closing siatements cited by Petitioner in the Traverse do not reflect the complete message that
counsel conveyed in those statements. For inslance, in the opening statement, immediately atter discussing the horrific nature
of the crimes, counsel began [¥181] a lengthy overview of the mitigation evidence. which he claimed would show that
Pelitioner "never had a chance from the get-go, so to speak, from the very start, that Gary Hughbanks was a product of a
dysfunctional family [and] genetically impaived.” (Trial Trans., ECF No. 163-15, Page ID 3426). Therein, counsel discussed
the expected testimony of Drs. Raju and DeSilva as evidence that Petitioner had been suffering from severe mental illness his
entire life. /d. Moreover, counsel's reiteration of Petitioner's culpability can reasonably be viewed as acceptance of the jury's
verdict in the guilt phase. Similarly, in the closing argument, counsel's siatement that he wouid not blame the jury for hating
Petitioner was balanced by his repeated requests that the jury “follow the law” and impose a life sentence on Petitioner (Trial
Trans., ECF No. 163-17. Page ID 3782, 3787). In sum, counsel, during opening and closing statements, attrempted to explain to
the jury the reasous wiy Petitioner should not be sentenced to die. Accordingly, the Court may not reasonably conclude that the
First District’s ruling was “based on an unreasonable determination ot the facts[.]* 28 U.S.C. § 2254(d)(2).

The Court has already ruled [*182] that counsel's decisions on which evidence and witnesses to present in the defense case-in-
clief was within the ambit of reasonable trial strategy, and did not constitute deficient performance under Strickland. Petitioner
cites the report of Robert L. Simith, Ph.D., who was retained as a forensic psychology expert in post-conviction proceedings, as
evidence that the testimonies of Drs. Raju and DeSilva were inadequate, as they did nor detail the synergistic effects of
Petitioner's bipolar, substance abuse, and post-raumatic stress disorders. or Petitioner's mental state at the time he allegedly
committed the murders (Traverse, ECF No. 234, Page [D 16445-46, citing App'x, ECT No. 166-20, Page ID 9283-95). Yet, Dr.
DeSilva testified as to Petitioner having ali three of the above disorders, and that the onset of his bipolar disorder preceded his
alleged commission of the crimes. Thus, the Court is left with only an alleged failure to introduce the synergistic effects of
Petitioner's disorders. and the Court cannot reasonably conclude that any failure to introduce evidence as to that narrow area
prejudiced Petitioner by making a death sentence more likely.

Petitioner claims (hat counsel [*183] erred in failing (o objecl fo the trial court's May 19, 1998, appointment of Dr.
Schmidtgoessling, who had already evaluated Petitioner as to his competency to stand trial, so that she could re-evaluate
Petitioner "to assist the Cowrt in determining the proper disposition of ihe case." (Traverse, ECF No. 234, Page 1D 16442,
quoting App'x, ECF No. 166-3, Page ID 4372). Petitioner argues that, because Ohjo law permits such an appointment in a
capital case to be made only with a defendant’s consent, and because Petjtioner did not consent to Dr. Schmidtgoessling's
appoiniment, that appointment, and the uial court's acceptance of her testimony, violaled Ohio law. Further, Petitioner claims,
trial counsel erred by failing to preserve these supposed errors as grounds for appeal. fd. citing Ohio Revised Code §
2929.03¢D)(1); App'x, ECF No. 166-21, % 28-34, Page ID 9503-04; 1989 ABA Guidelines, § 11.7.3. Petitioner is correct thar,
in an aggravated murder case, a presentence investigation and mental evaluation, for the purposes of aiding the Court in
disposition, may only be made upon the request of a defendant. Obioc Revised Code § 2929.03(D)(1). Yet, as the Warden poinis
out, even if Ohio law prevented Dr. Schmidigoessling from conducting a presentence mental evaluation, it [*184] did not
prevent hier from testifying in the mitigation phase (Initial Return of Writ, ECF No. 22, Page ID 747). Dr. Schmidtgoessling
had previously examined Petitioner as fo his campetency to stand trial, and the Coust is unaware of any bar as 1o her testifying
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as to her impressions from that examination. Importantly, Petitioner does not argue that Dr. Schinidtgoessling’s appointment
and testimony actually prompted any otherwise-uncertain juror to agree to recommend a death sentence. Thus, he has not
demoustrated the requisite “but for" prejudice, and Sub-Claim G. and all of Claim Thirteen, must be denied.

G. Claim Fourteen: InefTective Assistance of Appellate Counsel

Petitioner argues that his atiorneys on direct appeal, appellate counsel's perfonmance was deficient in their: (1) preparation and
litigation of Petitoner's appeal, including refusing to raise certain assignments of error specifically identified and requested by
Petitioner; (2) raising weak assignments of error that had no realistic chance of affording Pefitioner relief, such as reversal or
vacating of Petitioner's convictions and death sentences; (3) failure to raise stronger issues that, alone or togerher, would have
led [*185] a reasonable appellate court 1o order, at a minimum, new appellate briefing; and (4) failure to argue adequately the
assignments of enor actually raised (Traverse, ECF No. 234, Page ID 16450-52, 16434-56, citing Manpin, 785 F.2d at 138).

Petitioner raised these issues in his application to the First District for reopening of his direct appeal, in whick he cited seventy-
one allegedly meritorious assignments of error that appellate counsel failed to raise (App'x, ECF No. 166-6, PagelD 5002-11).
The First Districi denied Petitioner's application, noting that the seventy-one alleged assignments of error all happened at trial;
under Ohio law, such assignments "do[] not allege ineffective assistance of appellate counsel, and therefore {ave] not properly
raised in an App.R. 26(B} application." (App'x, ECF No. 166-14, Page ID 7908. quoting McNeill, 83 Ohio St.3d at 459).
Furllier, the court held, the application failed to meet the requirements of App. R. 26(B)(2)(d), as "there is no discussion or
argwment with respect o any of the seventy-one assignments of error[,]" and how “the deficiency in appellate counsel's
perfonmance prejudicially affected the outcome of the appeal* Id. (alterations removed) (citations omitted). On Jauuary 14,
2004, [*186] ihe Supreme Court of Ohio affirmed the denial of Petitioner's application. concluding that Petiitoner had not met
the Strickland standard of deficient and otherwise reasonable probability of success. 2004-Ohio-6. ¢ 4-5 (per curiani).
Consequently, Petitioner had failed to raise a genuine issue of fact as to his alleged denial of effective assistance of counsel. fd.,
€ 6, citing OHIO APP. R. 26(B)(5).

The decision on the meriis of Petitioner's application, albeit brief, 2004-Ohio-6,  4-6, means that, contrary (o ihe Warden's
argument (Initial Retum of Writ, ECF No. 22, Page ID 748), the above claim is not procedurally defaulted. Nonetheless,
Petitioner's claini, and all the arguments raised therein, fail on their merits. The decision by Petitioner's appellate counsel nat to
meet with Hughbanks except for immediately after the imposition of the death sentence (App'x, ECF No. 166-6, §§ 5-6, 10,
Page ID 5069-70), does not by itself constitute deficient performance. Rather. it is simply one factor amongst many that this
Court must consider in determining whether appellate counsel’s performance was deficient. Aapes v. Coyle, 171 F.3d 408, 427-
28 (6th Cir. 1999).1° Similarly, while his appellate cowtsel may have erred in failing to respond to Petitioner's letter requesting
that certain [*187] issues be raised, that failure did not constitute constitutionally deficient performance, as, couusel is under
no obligation to raise every relevant, non-frivolous argument on appeal. Barnes, 463 U.S. at 752-53.

13(]1) Were the amitted issues “significant and obvious"?

(2) Was there argnably contrary authority on the omitted issues?

(3) Were tho omitted issues cleatly snonger than those presented?

(4) Were the omitted issues objected to at trial?

(3) Were the trial court's 1ulings subject to deference on appeal?

(6) Did appellate counsel testify in a collateral proceeding as ta his appeal strategy and, if so, were the justifications reasanabie?
(7) What was appellate vounsel's level of experience and expertise?

(8) Did the pelitioner and appellate counsel immeet and go over possible issues?

(9) Is there evidence that counsel reviewed all the facts?

(10) Were the omifted issues dealt with in oiher assignments of error?

(11) Was the decision to amit an issue aa vareasonable one which only an incompetent attoruey would adopt?
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Petitioner identified seven specific issnes he claims appellate counsel was deficient in failing 1o raise as assignments of error
(App's, ECF No. 166-6, € Sa-g, Page ID 5069-70). However, appellate counsel raised claims of ineffective assistance of
counsel and improper admission of Petitioner's confession, the gravamen of issues a through c. Issues d through g pertained to
certain evidence that was supposedly inconsistent with him having committed the crimes. In light of Petitioner's confession and
statement to the petit jury accepting responsibility for the crimes, it was reasonable for appellate counsel to conclude that any
utility in raising those issues as assignmenis would be far ontweighed by the risk of confusion of the issues. While appellate
counsel's fajlure to file a reply brief was undoubtedly a missed opportunity 1o rebut the points raised in the siale's response,
Petitioner does not identity what, if any, arguments should have been raised in that brief. Thus, he has not demonstrated
prejudice [*188)] under Strickland as to the preparation and litigation of Petitioner's appeal in general

Petitioner argues that, of the fiffeen assignments raised in the appellate brief, only three were meritorious, as four were
inappropriate for direct appeal, four were premised on legal theorjes that had been rejected repeatedly by the Supreme Court of
Ohio, 1wo were governed by the deferential abuse of discretion standard, and "twao of the other issues were so weak that they
could be termed "nopstarters.” (Ttaverse, ECF No. 234, Page 1D 16455, citing Siare v. Keith, 79 Ohio St. 3d 514, 536, 1997-
Ohio 367, 684 N.E.2d 47 (1997)). Also, Petilioner claims that appellate counsel was deficient in omitting the following
assignments of error from the direct appeal:
(1) Trial Court viclated Petitioner's Fifth and Sixth Amendment rights when it admitted Petitioner's custodial statements;
(2) Trial Court violated Petitioner's Sixth, Eighth and Fourteenth Amendment rights when it did not excuse Samucl Allen,
Betsy Bovd, and Rosalie Van Nuis {or cause:
{3) Trial Court viclated Petitioner's Sixth and Fourteenth Amendment rights when il ordered the courfrooin closed during
the jury charges;
(4) Trial Court violated Petitioner's Sixih and Fourteenth Amendment rights by performing deficiently during:
(a) Voir dire;
(b) Cross-exaniination of Kemper. Millstone, Filippelli, and Leonard Leeman;

(¢) [*189] The mitigation phase; and
(d) Preserving the record or appeal.

(Traverse. ECF No. 234, Page ID 16455-68). Petitioner argues that, even given the broad latitude which appellate counsel is
atforded, appellate counsel's performance was ineffective. Jd., Page ID 16454, citing Franklin v. dnderson, 434 F.3d at 429
(6th Cir. 2006); Greer v. Mitchell, 264 F.3d 663, 679 (6th Cir. 2001); Mapes, 171 F.3d at 427-28,

Petitioner's argument is unavailing. The Court considered the substance of omilted assignments one through thiee and sub-
sections a through ¢ of assignment four as part of Claims One through Four, Six, Ten and Thirteen, aud deuied all of the claims.
Thus. the Court cannot conclude that the omitted issues were “clearly stronger than those presented[.]" Coleman v. Mitchell,
268 F.3d at 430. Similarly, Petitioner's only claim for sub-section d is that "counsel's failure to properly preserve for review the
constitutional violations asserted in the First to Third Omitted Assignments of Error constituted deficient performance."
(Traverse. ECF No. 234, Page ID 16468). As the claims underlying those omilted assignments are not meritorious, any failute
to preserve adequately the trial record as to those issues camnot constitute deficient perfonnance. Second, and contrary to
Petitioner's argument, id., Page 1D 16455, the alleged failure of the trial court [*190] 10 appoint experts, and trial counsel's
alleged failure (o request said appointments, were issues that cauld, and should, have been raised on direct appeal. Thus, if
appellate counsel bad not included those allegedly inappropriate issues in the direct appeal, they would have been procedurally
defmulied. See Keith, 79 Ohio St. 3d at $36-37, citing State v. Scotr, 63 Ohio App. 3d 304, 308, 578 N.E2.2d 841 (8th Dist.
1989).

Third, several of the purporiedly weak assignments of error were actually raised by Petitioner in his Third Amended Petition.
Had appellate counsel not raised those issues on direct appeal, Petitioner would have been unable to litigate them before this
Count.

Fourth. Petitioner has not shown a reasonable probability that, had appellate counsel raised the “correct” issues, he would have
obtained meaningful relief, i.e., the reversal or vacation of his conviction. Accordingly, Petitioner's claim is denied as to the
assipnments of error raised or not raised by appellate counsel, and Claim Fourteen must be denied in its entirety.
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H. Claims Fifteen through Eighteen

The Cowrt disimissed these claims on January 31, 2017, as barred by the statute of limitations (Decision and Order, ECF No.
202, Page ID 15773).

I. Claim Nineteen: Cumalative Evror

Petitioner's cumulative error claim arises [*191] salely out of the claims that were considered procedurally defaulied, arguing
that the "default rulings take those constitutional claims outside the scope of 28 U.S.C. § 2254(d)." (Traverse, ECF No. 234,
Page ID 16472, citing Jalowiec v. Bradshew, 657 F.3d 293, 301 (6th Cir. 201 1) Post ». Bradshaw, 621 F.3d 406, 413 (6th Cir.
2010)). Petitioner's argument is unpersuasive for Lwo reasons. First, the Sixth Circuit has "held that, post-AEDPA. not even
constitutional errocs that would not individually support habeas relief can be cumulated to support habeas relief.” Moore v.
Parker, 425 ¥.3d 250, 256 (6th Cit. 2005). Second, Claims One through Ten, Thirteen, or Fourteen were adjudged not to be
meritorious, and motwithstanding Petitioner's conclusory statement that "[tJaken together, these constitutional errors
overwhelmingly estabiish that Hughbanks was denied a constitutionally fair trial{,]" (Traverse, ECF No. 234, Page TD 16474),
he has not demonstrated how the whole of the errors alleged in the non-meritorious individual claims become meritorious when
combined. Accordingly, Claim Nineteen is denied.

J. Remaining Claims

Petitioner previously withdrew Claim Twenty (Traverse, ECF No. 234, Page ID 16475), and on} Jovember 13, 2017, the Court
dismissed without prejudice Claim Twenty-Two, in which Petitioner claimed that Ohio's lethal igjection protocol
violated [*192] his Fighth and Fourteenth Amendment rights to be free from cruel and unusual punishment (Decision and
Order, ECF No. 240, Page ID 16528).16 In his Traverse, Petitioner requests leave to withdraw Claim Twenty-One, in which he
claims that he will be "Incompetent and Insane at the Time of his Scheduled Execution[,] and Consequently(,] his Execution
Will Violate the Eighth and Fourteenth Amendments." (Traverse, ECF No. 234, Page ID 16475). As Petitioner does not
currently have an execution date scheduled, Ohio Dep't of Rehab. & Corr. "Execution Schedule,” hitp:#dre.ohio.goviexecution-
schedule (last visited Sept. 7, 2018), he seeks 1o withdraw Clain: Twenty-One "without prejudice to permit a prayer for relief’
should he become incompetent 10 be executed when he faces execution[.]” /d. Finding good cause shown, the Court dismisses
Claim Twenty-One without prejudice to refiling if Petitioner is adjudged incompetent or insane upon the date of his execution.

V.CONCLUSION

For the foregoing reasons, the Court DISMISSES Petitioner's Third Amended Petition (ECF No. 213). Claims One through
Twenty are DISMISSED WITH PREJUDICE. As no reasonable jurist wonld find that Hughbanks "has made a substantial
showing of the [*193] denial of a constitutional right," 28 U.S.C. § 2253(c)(2), or would disagree wilh this conclusion,
Petitioner is denied a certificate of appealability and the Court certities to the Sixth Circuit that any appeal would be objectively
frivolous and therefore should not be permitted to proceed in forma pauperis. Claim Twenty-One is DISMISSED WITHOUT
PREJUDICE, subject 1o refiling if Petitioner is determined to be incompetent or insane upon the date of his execution. Claim
Twenty-Two is DISMISSED WITHOUT PREJUDICE "te his pursuit of the method-ot-executon constitutional claims in the
Protacol Case." (Decision and Order, ECF No. 240, Page ID 16528}. The Clerk shall enter judgment shall enter in favor of the
Warden and against Petitioner.

September 7, 2018.

/s/ Michael R. Mers

16 Petitioner remains a plainiff before this Court in Iir re Ohio Execurion Profocol Litigation. No. 2:11-cv-1016, the omnibus case regarding
the constitutionality of the State's lethal injection protacol.
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Unired States Magistraie Judge
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FIRST APPELLATE DISTRICT OF OHIO HAR -6 2013
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STATE OF QHIO, : APPEAL NO.C-120351
) TRIAL NG, B-9706761
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GARY L, HUGHBANKS, JR., : {1 § .[a“
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We consider this appeal on the accelerated calendar, and this judgment entry
is not an opinion of the court. See S.CtR.Rep.Op. 2; App.R. 11.3(E); 1st Dist. Loc.R.
1111,

Petitioner-appellant Gary L. Hughbanks, Jr., appeals from the Hamilton
County Common Pleas Court's judgment dismissing his petition seekinig
postcanviction relief pursuant to R.C. 205321 et seq. We affirm the court’s
judgment.

Hughbanks was convicted in 1998 upon jury verdicts finding him guilty of bwo
counts of aggravated murder and a single count of aggravaied burglary. For each
aggravated murder, he was sentenced to death. He unsuccessfully chalienged his
convictions in direct appeals to this court and to the Ohio Supreme Court, State v.
Hughbanks, 1st Dist. No. C-680595 (Dec. 3, 1999), aff'd, 99 Ohio St.3d 365, 2003~
Ohio-4121, 792 N.E.2d 1081, and in postconviction petitions filed in 2000, 2003, and
2010. See State v, Hughbanks, 1st Dist. No, C-010372, 2003-Ohio-187, appeal not
accepted; 100 Ohio St.3d 1484, 2003-Ohio-5992, 708 N.E.2d 1093; State v.
Hughbanks, 159 Ohio App.3d 257, 2004-Ohio-6429, 823 N.E.2d 544, appeal not
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accepted, 105 Ohio St.3d 1500, 2005-Ohio-1666, 825 N.E.2d 623} State v,

Hughbarnks, 1st Dist. No. C-070773 (Sept. 3, 2008), appeal not accepted, 121 Ohio
St.ad 142.5,' 2009-Chio-1296, 903 N.E.2d 325. -In this appeal from the dismissal of
his. 2010 postconviction petition, Hughbanks presents ten assignments of error.

We overrule: the first assignment of error, challenging the common pleas
court’s refusal to declare the postconviction statutes unconstitutional. We. have long
held that the postcenviction statutes comport with the dictates of dge process as
gl;aranree'd under the Fifth, Sxxth Eighth, and Fourteenth Amendments to the
United States Constitution, the Supremacy Clause of the federal constitution, the
doetrine of separation of powers embodied in the state and federal constitutions, and
the “due (;ourse of 1aw™ and “open courts” provisions cont#ined in Article I, Section
'16 of thi Ohio Constitution. Seé State v, Bies, 1st Dist. No. C-020306, 2003-Ohio~
442, at § 12-15; State v. Fautenberry, st Dist. No, C-971017, 1998 Ohio App. LEXIS
415 (Dec. 31, 1998).

- The balance of the assignments of error challenge the common pleas court’s
dismissal of Hughbanks's postconviction petition, the consequent denial of the relief
sought in each of his postconviction claims, and the court’s refusal to permit the
“factual development” of his claims by affording hiim discovery or the funding for
experts. We overrule the assignments of error upon our determination that the
commion pleas court had no. jurisdiction to entertain Hughbanks's postconviction
¢claims,

The postconviction statutes did not confer upon on the common pleas court
jurisdiction to entertain Huoghbanks's postconviction petition, because he did not
satisfy either the time restrictions of R.C. 2953.21(A)(2) or the jurisdictional
requirements of R.C. 2953.23. His 2010 petition represented his third request for

postconviction relief and was fled well after the time afforded under R.C.
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2953.21(A)(2) had expired. And R.C. 2953.23 precluded the common Plas-SolE e

S
.

from entertaining Hughbanks’s tardy and successive petition, when he failed to

dgmonstfate-- by clear and convincing- -evidence th:;J.t, “biat for® thé - claimed
constitutional efrors, “no reasonable factfinder would have found fhim] guilty of the
uffense[sj of which [he) was convicted or * * * would have found [bim] eligible for
the death séntefice.” See R.C, 2953.23(8)) ().

A frial court retains jurisdiction to oorreét a void judgment. See State ex rel.
Cruzado v. Zaleskd, 111 Chio St.3d 353, 2006-Ohio-5795, 856 N.E.2d 263, 118-19:
But the claimed constitutional deprivations, even if demonstrated, would not have
rendered Hughbanks's judgment of conviction void.

_ Because tle  common pleas court had no jurisdiction to entertain
Hughbanks's posteonviction claims, his petition was subject to dismissal. See R.C.
2g53.21(C) #nd 2953.23(4)- Because his petition was subject to dismissal,
Hu‘ghhanks was not enfitled to discovery or to the funding for éxperts to develop his
posteonviction claims. See Bies, 15t Dist. No. C-020306; 2003-Ohio-442,at 19-11.

We, therefore, hold that the common pleas court did not err in declining to
l;ol& the postconviction statutes unconstitutional, in dismissing Hughbanks's
postconviction petition, or in refusing to afford him discovery. Accordingly, we
affirm the court’s judgment.

A certified copy of this judgment entry is the mandate, which shall be sent to
thie trial court under App.R. 27. Costs shall be taxed under App-R. 24

HILDEBRANDT, P.J., DINKELACKER and FISCHER, JJ.

To the clerk:

Enter upon the journal of the court on March 6, 2013

per order of the court
", Presiding Judge
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COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

-

STATE OF OHIO . CaseNo. BOT06761
" Plaintiff
Judge MARSH
V&
* 4+ FINDINGS OF FACT, CONCLUSIONS
GARY HUGHBANKS . OF LAW AND ENTRY DISMISSING
. GARY L. HUGHBANKS, JR’S POST-
Defendant . CONVICTION PETITION

This matter came before the coutt un the successive post-conviction
petition filed by defendant-petitioner Gary L. Hughbanks, Jr on April 10,
2010, the exhibits appended therelo, the entire record in case B-9706761
and related appeals, the motion to dismiss the post-conviction petition filed
by the Staté of Ohio, and any other pleadings of the parties.

* Based upon, the above, the court makes the following Findings of Fact,
which are applicable to all causes: of aetion:
(1)Hughbanks was represented by aftorneys Dale Schmidt aod Stephen
Wenke at trial.

(2)Hughbanks was represented on direct appeal by attorneys A. Norrgan
Aubin and Herbert E. Freeman.

(3)Hughbanks was represented by attorney Lori Leon in his first post-

conviction: petitiorn.
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(4)Hughbanks  is represented by attomeys Dennis Sijl)e and Thomas

Kraemer in this successive post conviction-conviction: petition.

The court makes the following specific findings as to each of
defai{dsm’s' fourteen (14) #rounds fé?}' selief raised in his successive post-
conviction petition that was filed on Apdl 8 2010. Each of the
Conclu'sioné of Law can serve as independent basis for denyinig Hughbanks

post-conviptfon relief.

(1)Hughbanks® first ground of relief elleges that the ststements he made
to police confessing to the Leemisn murdérs should fiot hdve been
admitted at frial becange the sfatements were not ypluntarlly made
because he was addicted to drugs, had a history o-ff_ Severe mental
illhess and was mot taking his prescribed medicatiois for his meatal
illness. The court makes the following Conclusions of Law:

-(é;) fhis court does not have jurisdiction to consider this claim because
Hughbanks has failed to meet the prerequisites of a successive
petition to vacate under R.C. 2953.23(A)

(b)Issues surrounding the voluntariness of Hughbanks’s confession
could have been raised at trial and/or direct appeal and are barred

by res judicata. State'y, Perry (1967), 10 Obio St 2d 175,226 NE.

2
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2d 104. Hoghbanks did raise issues surtounding ihe voluntariness of
his confession in his direct appeal, State v. Hughbanks, 99 Ohio

St. 3d 365, 792 NE. 2d 1081, 2003-Ohio-4121 at s 50-66:

(2) Hughbanks’ sécond ground for relief alleges: that the irial coutt should
haye excused two jurots far cause Hughbanks claimed could not, be
fir and lmpartial The cowrt finds that both jurors indicated in
questioning that they could be fair and impartial. The court makes the
following Conclusions of Law: -

(2) This coust -does not have jurisdiction to consider this claim. beceuse
Hughbapks has failed to meet the prerequisites of a successive
petition to vacate mnder R.C. 2953.23(A)

() This clsim coyld have: been raised at trial and/or direct appeal €nd

is barred by tes judicata. State V. Perry, supra.

(3) Hnghbanks’ third ground for relief alleges that his coustitutional right
té a public trial Wwas violated when the court informed courtroom
-spectators that the door to the courtroom would be locked while the
coutt charged the jury during the guilt and mitigation phases of the

proceedings. The court makes the following Conclusions of Law;
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{2) This court does not have jurisdiction to consider this cleim beoause
Hughbanks 'hag fafled to meet the prerequisites of a successive
pefition o vacats tnder R.C. 2953.23(A)

(b)Tiis claim conld have been raised at trial and/or direct appeal and

is barred by tes judicata. State V. Pm' , Supra.

(4)Hughbaoks® fourth ground foi relief alleges that the jury verdicl
forms, coupled with a jury instruction that the jury could consider one
of the life sentencing options ‘without uhanimously rejecting a death
sentence Violaied his righs under the Eighth Amendment. The court
makes the following Conclusions of Law:

() This court does not bave jurisdiction to consider this claim because
Hughbanks hes failed to meet the prerequisites of a successive
petition to vacate tnder R.C. 2953.23(4) '

(b)This claim could hiwe-been ralsed at wial and/or direct appedl and

is barred by res judicata. State v. Pairy, supra.

(5) Hughbanks’ fiftti ground for relief alleges that the prosecution
suppressed favorable evidence that impeached its theory of the case:

Specifically, Hughbanks argues that the prosecution was in possession

4
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of certain teports that contradicted. the facts and the theory of the
cise #8 presented by the prosecutmn As such, Hughbanks contends
that these reports included exculpatory information thﬂt the prose:cuhon
shoild have disdosed to the defense under Brady v. Maryland, The
comt makes the followmg Conclusions of Law-

(A This coust does not have jurisdiction to cons1der this claim because
Tughbanks hes failed to meet the prerequisites of a successive
petition to vacate under R.C. 2953.23(A)

(b)-;Simi‘laf issuds wete faised in Hughbanks® first petition for post-
éonvioﬁbn relief. State fr. Hughbanks, st Dist. No. C-010372, 2003~

) Ohio—l%"-f' at {'s 56-61. As such, the law of the case doctrine and/
of res judicata bars Highbanks from raising this claim again. State
v. Perry, supra; State v. Akemon, 173 Ohio App 3d 709, 880 N.
E. 2d 143, 2007-Ohio-6217; 9 10.

(c) The information contained in these teports was not exculpatory and
the failure to disclose such information was not “material” in that
it could pot ressonsbly be tken to put the whole casé in @

different light as to undermine confidence in the verdict, United

States v. Baeley (1985), 473 US. 66, 105 8. Ct 3375; See also
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State v. Davis, 116 Ohio St. 3d 404. 880 N.E. 2d 31, 2008-Ohio-2

at s 338-339.

(6) Hughbanks® sixth ground for relief is again predicated on the fajlure
of the prosecutor to disclose certsin eviderice. This ﬂ;ne, Huglibanks
argues that the proseoution suppressed information’ from :epm;t.s that
impeached the testimony of Leonaid Leeman and Detective Pat
Kemper. Specifically, Hughbanks contends. that the prosecution left the
fmpression with Leonard Leemsn that his mother’s jewelry liad been
stolen whe_n,' in fact, prosecutors knew that only Leonard Leeman’s
father's wallet had been stolen. Hughbanks argues that Deteotive
Kemper testified at trial that criminalists did not recover evidemce at
the Leetisn house that could identify fhe assailant. But, according fo
Hughbanks, reporfs and later deposition testimony of the iivestigative
officers established that fingerprints and = palm print were recovered
near the bedroom window of the Leeman's home. These prints were

_ used by police to eliminate other suspects, The court mskes the
following Conclusions of Law:

(a) This court does not have jurisdiction to consider this claim because
Hughbenks has failed to meet the prerequisites of 2 suceessive
petition to vacate under R.C.2953.23 (A).

6

A- 08

H-6



(b)Similar issues were raised in Hughbanks® first petition for post-
conviction relief. State v. Huphbanks, 1*Dist, No. C-010372,2003-
Ohio-187 & T's 56-61. As such, the Jaw of the case dacttine
and/or rés judicata bars Hughbanks from raising this claim again.
State. v. Perry, supra; State v. Akemon, 173 Ohio App. 3d 709,
880 N.E.2d 143, 2007-Ohie-6217, { 10.

(6)The prosecution questioned Leonard Leeman only =bout the location
of his mother’s jewelry, not whether it was missing or stolen (T-p.
852:853). Accordingly, the prosecufion did not leave the impression
that Mrs. Leeman’s jewelry was stolen. Accordingly, the
prosecutiont did not suppress exculpatory information that impeached
Tebnard Leemsn’s testimony about his mother’s jewelry.

{d)The Failureto disclose the recovery of fingerprints at the Leeman
home was not exculpatory: becausc police could’ not identify who
the fingerprints belonged to and only used them fo eliminate
suspeécts.

(e) Any elleged fihwe to disclose information fmpeaching the
testimony of Leonard Leeman or Detective Pat Kemper of the
recovery of fingerptint evidence was not “material” it that it could
not reasonably be taken to put the whole case in a different light
as to undermine confidence in the verdict. United States ¥. Bagley
(1985), 473 US. 66, 105 S. Ct. 3375; See also State v. Davis,
116 Ohio St 3d 404, 880 NE.2d 31, 2008-Ohic-2 at s 338-339.

(7) Hughbanks® seventh ground for relief alleges that ptosecutors were
obligated to provide Hughbanks with information that Mr. and Mirs.
Leeman’s son, Burt Leeman, was a suspect in their murders. The court

7
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- makes the following Conclusions of Law:

(@) This court does not have jurisdiotion to copsider this claim because
Blughbanks has failed to meet- the- prerequisites of a successive
petitian to vacate unider R.C. 2953.23 (A).

(b)A défendant does mot have the right o the pames or information
of those persons who the State af one time may have considered
to be suspects. State v. Ayers, 8" Dist No. 79134, 2002-Ohio-
4773, at § 26, citing State v. Spirko (1991), 59 Ohio St. 3d 352,
372; 26 N.E.2d 1208. See also, State of Ohio ex el Steckmen V.
Jackson (1994, 70 Ohio St. 3d. 320, :

(8) Hughbanks alleges in his eighth ground for relief that prosecutors were
obligated to provide Hughbanks with information that other individuals
may have been involved in the Leeman murders. The court makes
the following Conclusions of Law:

(a) This court “does mot have jurisdiction to comsider this glaim
because Hughbenks has fiiled to meet the prerequisites of &
sucosssive pefition to .vacate under R.C.2953.23 (A). '

(b)A defendant does not have the tight to the names or information
of those persons who the State at one fime may have considered
to be suspects. State v. Ayers, §" Dist. No. 99134, 2002-Ohio-
4773, at § 26, citing State v. Spirko (1991), 59 Ohlo St. 3d 352,
372; 26 N.E. 2d 1208. See also, State of Ohio ex rel. Steckman V.
Jackson (1994), 70 Ohio: St. 3d 420,
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(9)In bis ninth ground for rélief, Hughbanks claims that the prosecutors

. suppresséd evidence that tests of fingerprints found at the Lepman
_bome did not maich. .Hughbanks. The .court makes the following...
Conclusions of Lawi

(g)This court does not bave juisdiction to consider this claim
because Hughbanks has failed to meet the prerequisites of a
successive petition to vacate under R.C. 2953223 (A).

{(b)Hughbanks already raised issues with respect to the recovery of
fingerprints in the Leeman home in his first post-conviction
petition. Hughbanks, supra at T's 59-61. As such, as the law of
the case doctripe and/or res judicata bars Hughbanks from raising
this claini again, State v. Perry, suprs; State v. Akemon, 173
Ohio App. 3d 709, 880 N.E.2d 143, 2007-Ohio-6217, § 10,

{c)Any alleged failure to disclpse ﬁngetprint test results was not

" wmaterial” in that it could not reasonably be taken fo put the
whole case it a different light as to undermine confidence in the
verdict. United States v. Bagley (1985), 473 Us. 66, 105 8. Cu.

" 3375, See also State v. Davis, 116 Ohio St. 3d 404, 880 N.E.2d
31, 2008-Okifo-2 &t §'s 338-339.

(10)In his tenth ground for relief, Hughbanks contends that the
prosecutor suppressed, in violation of Brady, statements of several
witnesses who described to police other individuals they saw near the
Leeman home at the time of the murders that did not match
-Hughbanks’® physical characteristios. The court makeés the following

Conclusions of Law:
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(a) This cowrt does nat have jurisdiction to consider this claim

becauss Hughbanls has failed to meet the prareqmsit\as of a
- successive petition-to vacate- under'R._C;-295_3.23 @A) ‘

(b)This claim is similar to claims Hughbanks made in his first

pefition for post-conviction relief. Hughbanks, supra at f's 59-61.

" As such, the law of the case doctne and/or res judicats bars

Hughbanks from raising this claim again. State v. Perry, supra;

Siate v. Akemon, 173 Chio App. 3d 709, 880 N.E. 2d 143, 2007-
Ohio-6217, § 10.

() There is “no constitutional raquueme.nt that the prosecution make
a complete and detailed accomnting 1o tho defense of all police
investigatory work on a case.” Moore ¥. Ilinois {1972), 408 US.
786, 795; 92 S. Ct 2562; United States v. Mullins (6* Ciz. 1994),
22 ¥ 3d 1365, 1372, Information gathered from witnesses about
persons seer mear the Leeman home thear or eround the time of
their murders merely amounted to information gathered as péit of
the investigation and was not Brady material.

(d)Any alleged fuilute to disclose investigative information gathered
from witness reports was mot “material” in that such information.
could not reasondbly be tokeéii to put the whole case in a
different light 28 to undermine confidence in the verdict. United
States v. Bagley (1985), 473 U.S. 66, 105 S. Ct. 3375; Sec also
State v. Davis, 116 Ohio St 34 404, 880 N.E. 2d 31, 2008-Ohio-
2 at P's 338-339.
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11. Hughbanks argues in his dleventh ground for relief that the
cumulative effect of the aflegedly suppressed exculpatory’ évidence
entitles himto post-conivietion relief: The court makes the
following ‘Conclusions of Law:

-(a) This court does not have the jurisdiction to consider this claim
because Hughbanks has failed to meet the prerequisifes of 2
successive petition to vacate under R.C. 2953.23 (A).

(b) Noze of Hughbanks® claims for telief warrant post-conviction
relief, Accordingly, fhere is rio cumulative effect which would
entitle him to a postgonviction relief. State v. Mills, 1 Dist. No.
C-930817, 1995 WL 109127; State v. Gau, 11™ Dist. No. 2004-L~
020, 2005- Ohic-4906.

12. Hughbanks' twelfth ground for relief alleges that the progecution
committed misconduet by knowingly using false testimony and
making falsé statements to the jury. The court mekes the following
Conclusions of Law:

(a) This court does not have jurisdiction to consider this elaim
because Hughbatiks has failed fo meet the prerequisites of a
successive pefition to vacate under R.C. 2953.23 (A).

(b)Hughbanks has failed to establish that prbst:_cutors knowingly
used false testimony or made fulse statements to the jury,

(c)Hughbanks made 2 similar allegation in his firs pefition for post-
conviction relief. Hughbanks, supra at {'s 56-61. As such, the
law of the case doctrine and/or res judicata bars Hughbanks
from: raising this clgim’ dgain. State v. Perry, supra] State .

"
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Alemon, 173 Ohio App 3d 709, 880 NE.2d 143, 2007- Ohio-
6217, page 10.

13. Hughbanks’ thifteenth giouad for ralief alleges ineffective

assistance of counsél. Hughbanks contends that defense counsel

 was deficient during the trial phase for failing to present certain
evidence, deficlent for failing w challenge the constitution of the
grand jury, and deficient #f the ihotion to suppress hieating. The
court makes the following: Coiclusions of Law:

(&) This contt does: not have jurisdiction to consider this claim
because Hughbénks has falled o meet the prerequisites of a
successive petition to vacate under R.C.2953.23 (A)

(b)Hughbenks made similar allegations of ineffective counsel in
his first post-conviction petition. Hughbanks, supra at 761. As
such, the kit of the case docfrine and/or res judicata bars
Hughbanks from raising this claim again. State v. Tery,
supra; State v. Akemon, 173 Qhio App. 3d 709, 880 NE. 2d
143, 2007-Chio-6217,'7 10.

(¢) Bughbanks. has failed to show that trial counsel violated an
cssential duty that resulted in prejudice. Sticklend v,
Washington (1984), 466 U.S. 668, 104 S. Tt. 2052.

14. Hughbanks® fourteenih ground for relief alleges that trial counsel
conducted ineffective cross-examination of many state witnesses

The .caurt malkes the following Coenclusion of Law:
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{a) This court does mot have jurisdiction to consider this claim
because Hughbanks has failed to meet the prerequisites of a
successive- pefition-fo vacate-under R:C. 2953.23 (A).

(b) This claim could have been ralsed at trial and/or appeal and is
barred: by res judicata. State v. Perry, supra.

(c)Bughbanks has filled to show st trial counsel violsted n
essential duty that resulted in prejudfce; Strickland .
Washingdon (1984), 466 U'S. 668, 104 S: Ct. 2052,

For all the foregoing Findings sud. Fact and Conclusions of Lew, the
court hereby denies the Defendant's post-conviction petition for relief, and
all requests for discovery contained therein. The Defendant’s request for an
evidentiary hearing is therefore denied. The cowrt hereby grants the Stats of
Ohio’s Motion and dismisses Defendant’s post-conviction petition.

Melba D, Marsh
Tudge, Coutt of Conunon. Pleas

COUNSEL:

Ronald W. Springman, Jr (0041413)
Assistant Prosecufing Attorney

230 E. Ninth Street, Suite 4000
Cincinnati, Ohio 45202

Attorney for Plaintiff-Respondent
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Degnls L. Sipe (0'006199)
-Buelt & Sipe Co., LPA -
372 Third Streét

- Marietta, Ohio- 45750 -

and. | R

Thomas E, Kramer (060120} -
Fatuke, Treland & Cox, PLL -
500 Catrthouse Plaza, SW. .
Daytoti, Ohio 45492 \

,Aftemeys for ?Iamh:ff'?eﬁnmi%r
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