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QUESTION PRESENTED

Petitioners are public employees in the States of
California and Oregon who exercised their First-
Amendment rights to resign their union member-
ships, revoke their authorizations for their public em-
ployers to withhold further union payments from their
wages after they became nonmembers, and object to
subsidizing union speech. The respondent govern-
ment employers and unions ignored petitioners’ revo-
cations and continued seizing payments for union
speech from these objecting nonmembers until an es-
cape period (contained in their dues deduction author-
izations) for stopping union deductions occurred.

In 2018, the Court in Janus v. AFSCME, Council 31
held that nonunion public employees have a First
Amendment right not to subsidize union speech. 138
S. Ct. 2448, 2486 (2018). The Court also held that gov-
ernments and unions violate that right by seizing un-
ion payments from nonmembers unless there is clear
and compelling evidence the employees waived their
constitutional right. Id.

Petitioners’ deduction authorizations contain no
First Amendment waiver language. Respondents of-
fered none. The Ninth Circuit, however, held govern-
ment employers and unions need only proof of em-
ployee contractual consent to join the union and pay
membership dues (without any waiver) to seize pay-
ments for union speech after these employees become
nonmembers.
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The questions presented are:

1. Under the First Amendment, to seize payments
for union speech from employees who resigned
union membership, became nonmembers, and
objected to subsidizing union speech, do govern-
ment employers and unions need clear and
compelling evidence that those nonmember em-
ployees knowingly, intelligently, and voluntar-
ily waived their First Amendment rights to re-
frain from subsidizing union speech in order to
constitutionally seize union payments from
these employees?

2. When a union acts jointly with government to
deduct and collect union payments from non-
member employees’ wages, is that union a state

actor participating in a state action under 42
U.S.C. § 19837
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PARTIES TO THE PROCEEDING

Petitioners are Loriann Anderson, Kenneth Hill,
Rene Layton, Michael Miller, Bernard Perkins, Den-
nis Richey, Kathie Simmons, Kent Wiles, Melinda
Wiltse, Jeremy Durst, Michael Garcie, Bethany Men-
dez, Linda Leigh-Dick, Audrey Stewart, Angela Wil-
liams, Stephanie Christie, Jennifer Gribben, and
Irene Seager.

Respondents are Service Employees International
Union (SEIU) Local 503, Oregon Public Employees
Union (OPEU); Oregon AFSMCE Council 75; Katy
Coba, in her official capacity as Director of the Oregon
Department of Administrative Services; Jackson
County, Oregon; Lane County, Oregon; Marion
County, Oregon; Wallowa County, Oregon; City of
Portland, Oregon; Western Oregon University; North-
west Senior and Disability Services; Oregon Educa-
tion Association; Southern Oregon Bargaining Coun-
cil Eagle Point Education Certified and Classified Em-
ployees; Eagle Point School District 9; Portland Asso-
ciation of Teachers; Portland Public Schools/
Multnomah County School District Number 1; Cali-
fornia Teachers Association; National Education As-
sociation; Fremont Unified District Teachers Associa-
tion; Valley Center-Pauma Teachers Association;
Hayward Education Association-CTA-NEA; Associ-
ated Chino Teachers; Kim Wallace, in her official ca-
pacity as Freemont Unified School District Superin-
tendent; Ron McCowan, in his official capacity as Val-
ley Center-Pauma Unified School District; Norm En-
field, in his official capacity as Chino Valley Unified
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School District Superintendent; Matt Wayne, in his
official capacity as Hayward Unified School District
Superintendent; Rob Bonta, in his official capacity as
Attorney General of California; United Teachers Los
Angeles; and Austin Beutner, in his official capacity
as Superintendent of the Los Angeles Unified School
District.

The following persons or entities were parties in the
district court proceedings, but are not parties here for
the reasons noted:

Kerrin Fiscus was a plaintiff in the district court in
Anderson, but did not appeal the dismissal of her law-
suit.

Deanne Tanner was a plaintiff in the district court
and an appellant in the Ninth Circuit in Durst but is
not a petitioner.

Scott Carpenter was a plaintiff in the district court
and an appellant in the Ninth Circuit; Gregory Frank-
lin, in his official capacity as Tustin Unified School
District Superintendent, and the Tustin Educators
Association were defendants in the district court and
appellees in the Ninth Circuit in Mendez. They were
voluntarily dismissed as appellant and appellees, re-
spectively, by stipulation of the parties and Order of
the Ninth Circuit.

Xavier Becerra, in his official capacity as Attorney
General of California, was a defendant in the district
courts and an appellant in the Ninth Circuit in Men-
dez and Seager, until respondent Rob Bonta, in his of-
ficial capacity as Attorney General of California, re-
placed him in both cases.
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The Los Angeles Unified School District was a de-
fendant in the Seager district court until dismissed by
stipulation of the parties.

CORPORATE DISCLOSURE STATEMENT

A corporate disclosure statement is not required un-
der Supreme Court Rules 14(b)(i1) and 29.6 because
no petitioner is a corporation.

STATEMENT OF RELATED PROCEEDINGS

There are no directly related proceedings arising
from any of the same trial court cases involved in the
judgments sought to be reviewed by this Joint Peti-
tion.
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JOINT PETITION FOR WRIT OF CERTIORARI

Loriann Anderson, Kenneth Hill, Rene Layton, Mi-
chael Miller, Bernard Perkins, Dennis Richey, Kathie
Simmons, Kent Wiles, Melinda Wiltse, Jeremy Durst,
Michael Garcie, Bethany Mendez, Linda Leigh-Dick,
Audrey Stewart, Angela Williams, Stephanie Chris-
tie, Jennifer Gribben, and Irene Seager petition the
Court to grant a writ of certiorari to the United States
Court of Appeals for the Ninth Circuit in the following
cases: Anderson v. Service Employees International
Union (SEIU) Local 503, 854 F. App’x 915 (9th Cir.
2021); Durst v. Oregon Education Association, 854 F.
App’x 916 (9th Cir. 2021); Mendez v. California Teach-
ers Association, 854 F. App’x 920 (9th Cir. 2021); and
Seager v. United Teachers Los Angeles, 854 F. App’x
927 (9th Cir. 2021). This joint petition is permitted by
Supreme Court Rule 12.4 and warranted because the
identity of the legal issues and interests in these cases
involve identical or closely related questions.

OPINIONS BELOW

The Court of Appeals for the Ninth Circuit issued all
four unpublished opinions on July 29, 2021. They are
available at Anderson, 854 F. App’x 915; Durst, 854 F.
App’x 916; Mendez, 854 F. App’x 920; and Seager, 854
F. App’x 927 and are reprinted in the Appendix at
App. A (App. 1-3), App. B (App. 4-6), App. C (App. 7-
9), and App. D (App. 10-12) respectively.

The United States District Court for the District of
Oregon’s opinion in Anderson is reported at 400 F.
Supp. 3d 1113 (D. Ore. 2019) and reprinted in the Ap-
pendix at App. E (App. 13-22); its opinion in Durst is
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reported at 450 F. Supp. 3d 1085 (D. Ore. 2020) and
reprinted at App. F (App. 23-35). The United States
District Court for the Northern District of California’s
opinion in Mendez is reported at 419 F. Supp. 3d 1182
(N.D. Cal. 2020) and reprinted at App. G (App. 36-45).
The United States District Court for the Central Dis-
trict of California’s opinion in Seager is unpublished
but available at 2019 WL 3822001 (C.D. Cal. Aug. 14,
2019) and reprinted at App. H (App. 46-53).

JURISDICTION

The judgments of the Ninth Circuit in these four
cases were entered on July 29, 2021. The Court has
jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

The First Amendment to the United States Consti-
tution, California Education Code § 45060 (as
amended June 27, 2018), and Oregon Revised Stat-
utes § 243.806(6)(7) (as amended June 20, 2019) are
reproduced at App. J (App. 78-82).

STATEMENT OF THE CASE
A. Legal Background

In 2018, the Court in Janus v. AFSCME, Council
31, held: (i) public employees have a First Amendment
right not to subsidize union speech; and (i1) govern-
ments and unions violate that right by taking pay-
ments for union speech from nonmembers without
their affirmative consent. 138 S. Ct. 2448, 2486
(2018). The Court recognized that “[b]y agreeing to
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pay, nonmembers are waiving their First Amendment
rights, and such a waiver cannot be presumed.” Id.
The Court thus held that, to prove a nonmember’s con-
sent to financially supporting a union, a “waiver must
be freely given and shown by ‘clear and compelling’
evidence.” Id. (citation omitted).

California and Oregon public employers and unions
are maintaining and enforcing union membership and
dues deduction authorizations that prohibit public
employees from exercising their right to stop subsidiz-
Ing union speech except during limited escape periods.
These escape periods create the possibility, and in pe-
titioners’ cases the certainty, that governments and
unions will continue to seize union payments from
these union members after they resigned their union
membership until the escape period occurs. Petition-
ers never signed a knowing waiver of their First
Amendment rights that would allow these deductions
to continue after they became nonmembers.

B. Facts and Procedural History of Proceed-
ings Below

1. Anderson Petitioners

Petitioners Loriann Anderson, Kenneth Hill, Rene
Layton, Michael Miller, Bernard Perkins, Dennis
Richey, Kathie Simmons, Kent Wiles, and Melinda
Wiltse are individuals employed by state or local gov-
ernment entities in Oregon exclusively represented
for collective bargaining by either respondent SEIU
Local 503 or respondent Oregon AFSCME Council 75.
Each petitioner signed a dues deduction authorization
form before the Court’s Janus decision while subject
to Oregon’s compelled “agency fee” regime of forced
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unionism. The form also included a union member-
ship provision and annual escape period for ending
dues authorizations. None of the cards informed peti-
tioners of their First Amendment right to be free from
compelled union dues and to refrain from the union
payments, or that petitioners were waiving that right
when they signed the cards. App. 15-16; Appellants’
Opening Brief at 5, Anderson v. SEIU 503, 854 F.
App’x 915 (9th Cir. 2021) (No. 19-35871), 2020 WL
378029, at *5-*6 (Jan. 15, 2020).

After Janus, petitioners resigned membership in
their unions, revoked their authorizations for further
deductions of union dues or moneys from their
paychecks, and objected to the continued subsidiza-
tion of union speech. Respondent unions accepted pe-
titioners’ membership resignations, but continued to
instruct the respondent governments to deduct union
dues from their wages until the end of the annual de-
duction period, forcing petitioners to continue paying
union payments for months after they resigned their
union membership and withdrew their consent to
fund union speech. Id.

Almost four months after the Court’s holding in Ja-
nus, the Anderson petitioners sued respondents SEIU
Local 503, Oregon AFSMCE Council 75, and the vari-
ous government employers and officials responsible
for the seizures of union payments from petitioners’
wages. The suit was brought under 42 U.S.C. § 1983,
alleging that these respondents violated the Anderson
petitioners’ First Amendment rights as recognized in
Janus, and seeking damages or restitution for them-
selves, and a class of similarly situated employees, for
the deductions from their wages that continued after
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their union resignations and revocations of any deduc-
tion authorizations. App. 16-17.

The district court dismissed the putative class action
complaint because it believed Janus and its First
Amendment waiver requirements do not apply to un-
ion members, they only apply to nonmembers.! App.
17-22.

2. Durst Petitioners

Petitioners Jeremy Durst and Michael Garcie are
public employees of two respondent school districts in
Oregon. These teachers are each exclusively repre-
sented by respondent Oregon Education Association
(“OEA”) and its respondent affiliates. Until June
2018, Oregon law required petitioners to either be-
come union members and pay membership dues, or
pay a forced fee equal to full dues. Under this rule,
petitioners signed union dues deduction authoriza-
tions and membership application forms. App. 24-25,
30, 33.

Six months after the Janus decision, the Durst pe-
titioners objected to subsidizing union speech and at-
tempted to end the automatic deduction of union dues
from their paychecks. OEA denied their requests. It
informed petitioners that, despite their resignations
of membership, they would be forced to continue to
pay union dues for another nine months until the fol-
lowing September—the annual escape period for any-
one wishing to end dues deductions. Respondent

1 The district court assumed, without deciding, that the con-
duct at issue is “state action” for a Section 1983 claim. App. 18,
n. 2.
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school districts continued the deductions without the
petitioners consent until the escape period occurred.
The dues authorization cards petitioners signed did
not inform them of their First Amendment right un-
der Janus to be free from compelled union dues and to
refrain from the payment of any union dues or fees,
unless the public employee knowingly consented to
waive that right when they signed the deduction
cards. Id.; Appellants’ Opening Brief at 4-5, Durst v.
OEA, 854 F. App’x 916 (9th Cir. 2021) (No. 20-35374),
2020 WL 5505764, at *4-*6 (Sep. 3, 2020).

The Durst petitioners filed this action under 42
U.S.C. § 1983 on June 11, 2019, seeking declaratory
and injunctive relief as well as compensatory and
nominal damages for the return of all dues deducted
from their wages.?2 The District Court granted re-
spondents’ cross-motion for summary judgment, and
dismissed the complaint, because it concluded “the
waiver standard set forth in Janus concerns only non-
consenting employees, i.e., nonmembers.” and the
First Amendment’s protection only applies to employ-
ees who “refus[e] to ever join their unions.”3 App. 24,
30-35.

3. Mendez Petitioners
Petitioners Bethany Mendez, Linda Leigh-Dick,

2 After the complaint was filed, the OEA tendered checks for
the compensatory damages sought. The district court decided the
merits of petitioners’ case because the claim for nominal dam-
ages created a live case or controversy. App. 28-29.

3 The district court did not address respondents’ alternative
argument that the “garnishments” were not state action required
under Section1983. App. 24, n.1.



7

Audrey Stewart, Scott Carpenter, Angela Williams,
Stephanie Christie, and Jennifer Gribben are public
school teachers in California in bargaining units ex-
clusively represented by respondents California
Teachers Association (“CTA”) and various local CTA
affiliates. Each petitioner signed a union dues deduc-
tion authorization card that made them a union mem-
ber and authorized their respondent school district
employers to deduct union dues from their wages and
forward those dues to the unions. The cards made the
dues deductions irrevocable for a period of a year and
annually renewed for another year unless the employ-
ees resigned union membership and revoked their
dues deduction authorizations within a narrow an-
nual escape period occurring 90-days before the anni-
versary of each employee’s signed card. App. 36-37.

None of the cards petitioners signed informed them
of their First Amendment right under Janus to be free
from compelled union dues and to refrain from the
payment of any union dues or fees, or that petitioners
were waiving that right when they signed the cards.
In fact, Petitioners Mendez, Leigh-Dick, Stewart, and
Williams each signed a card while compelled agency
fees were required before the Court’s Janus decision.
Petitioners Carpenter, Christie, and Gribben each
signed a card post-Janus, although the content of the
card was unchanged from the one the other petition-
ers had signed pre-Janus. Appellants’ Opening Brief
at 9-10, Mendez v. CTA, 854 F. App’x 920 (9th Cir.
2021) (No. 20-15394), 2020 WL 1643854, at *9-*10
(Mar. 25, 2020).

After Janus, each petitioner resigned union mem-
bership, objected to continued financial support of the
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unions, revoked their deduction authorization, and
notified their respondent employers and unions to
cease further deductions from their wages of moneys
for the CTA and its affiliates. The unions processed
petitioners’ membership resignations, making them
nonmembers, but continued to instruct petitioners’
school districts to deduct union dues from their wages
until the expiration of the 30-day escape period de-
scribed in the card. Respondent school districts con-
tinued deducting moneys from petitioners’ wages for
union speech over their objections. Id. at *10; App. 36-
317.

Petitioners sued respondents California Attorney
General, their school superintendents (“employers”)
and unions under Section 1983, alleging that their
public employers and unions violated their First
Amendment rights as recognized in Janus by deduct-
ing dues from their wages. They sought declaratory
and injunctive relief as well as damages or restitution
for themselves, and a class of similarly situated em-
ployees, for the return of all dues deducted from their
wages without proper authorization after they re-
signed their union membership and revoked their
dues deduction authorizations. Petitioners alleged
that California Education Code § 45060 and the vari-
ous collective bargaining agreements between the re-
spondent governments and unions violated their First
Amendment rights because they authorized their em-
ployers to deduct union dues from their wages in the
absence of a waiver of their First Amendment right
not to pay any union dues or fees and over their objec-
tion to subsidizing union speech. App. 37, 39-41.

The district court dismissed Petitioners’ putative
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class action complaint, holding that respondent un-
1ons were not state actors under § 1983 because “Sec-
tion 45060 does no more than set forth an administra-
tive, ministerial mechanism for carrying out a deduc-
tion from the wages of those individuals who volun-
tarily elected to become union members and author-
ized deduction of their union dues from their
paychecks.” Id. at 41. The district court further found
that “Janus does not preclude enforcement of union
membership and dues deduction authorization agree-
ments like plaintiffs’ agreements here” and thus nei-
ther the state statute nor CBAs authorized any
wrongful conduct by the relevant respondent employ-
ers or unions involved in the continued deductions. Id.
at 41-44.

4. Seager Petitioner

Petitioner Seager is an elementary school teacher
with the Los Angeles Unified School District
(“LAUSD”) in a unit exclusively represented by re-
spondent United Teachers Los Angeles (“UTLA”). Al-
most four months before Janus was decided and when
teachers were still required to pay UTLA dues or fees
to keep their jobs, Seager signed a union membership
and concurrent dues deduction authorization form
subject to an annual 30-day escape-period restriction
on her ability to revoke her deduction authorization.
Less than a month after the Court’s Janus holding,
Seager notified UTLA of her union membership resig-
nation, objection to union support, and revocation of
her dues deduction authorization. UTLA processed
Seager’s membership resignation, but not her demand
to cease union deductions. LAUSD at UTLA’s demand
continued to deduct and collect union dues from
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Seager’s wages for slightly more than six months after
her union resignation and dues deduction revocation.
App. 47-49; Appellant’s Opening Brief at 3-4, Seager
v. UTLA, 854 F. App’x 927 (9th Cir. 2021) (No. 19-
55977), 2019 WL 5579372, at *2-*4 (Oct. 21, 2019).

Seven months after the Court’s holding in Janus,
Seager sued LAUSD and respondents UTLA and the
California Attorney General under § 1983, alleging
that these respondents violated her First Amendment
rights as recognizes in Janus. She sought damages or
restitution for herself, and a class of similarly situated
teachers, for the dues unconstitutionally collected
from her wages after she withdrew affirmative con-
sent for those deductions.4 App. 49-53.

The district court found that enforcing Seager’s un-
ion membership and dues deductions agreements did
not violate her rights under Janus. It therefore held
her “First Amendment claim for return of dues paid
pursuant to her voluntary union membership agree-
ment fails as a matter of law.”> Id. at 52. The court
granted UTLA’s and the California Attorney Gen-
eral’s motions and ruled in their favor. Id. at 46-47.

5. The Ninth Circuit Memoranda

Petitioners timely appealed their district court dis-
missals of their actions to the Ninth Circuit. The same

4 Like the Mendez petitioners, Seager also challenged the
constitutionality of California Education Code §45060. App. 50.
Seager also substituted respondent Beutner, in his official capac-
ity as Superintendent of LAUSD, for LAUSD. App. 49.

5 The district court did not mention state action. See App. 46-
53.



11

Ninth Circuit panel, feeling controlled by the inter-
vening decision in Belgau v. Inslee, 975 F.3d 940 (9th
Cir. 2020), cert. denied, 141 S. Ct. 2795 (2021),5 (App.
54-77), affirmed those four dismissals on July 29,
2021, in similar unpublished memoranda. App. 1-12.

As for the First Amendment claims against the pub-
lic employers, the opinions in Durst and Mendez
stated the dismissals were appropriate because
“plaintiffs affirmatively consented to voluntary deduc-
tion of union dues, and . . . Janus . . . did not extend a
First Amendment right to avoid paying union dues
that were agreed upon under validly entered member-
ship agreements. See Belgau, 975 F.3d at 950-52.”
App. 6, 8-9. Echoing the same sentiment, the opinion
in Anderson merely cited the same Belgau pages with
the parenthetical: “concluding that . . . Janus . .. did
not extend a First Amendment right to avoid paying
union dues that were agreed upon under validly en-
tered union membership agreements.” App. 2-3. The
Seager decision did not mention the public employers.
See App. 11-12.

6 The Court denied the Belgau petition for certiorari last
term. Belgau v. Inslee, 141 S. Ct. 2795 (2021). That petition did
not limit its focus and questions presented to only the seizures of
payments for union speech after the employees resigned their
union membership and became nonmembers as the joint petition
does here. See Petition for a Writ of Certiorari, Belgau v. Inslee,
141 S. Ct. 2795 (2021) (No. 20-1120), 2021 WL 640501 (Feb. 11,
2021). Instead, the Belgau petition focused on union member-
ship, the deduction of union dues, and the “repayment of union
dues deducted from the [petitioners’] wages going back to the
limitations period.” Id. at 8 & n.6 (*8, & n.6). The two petitions
are vastly different in scope and substance.
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As for the claims against the unions, the panel said
dismissal was appropriate because “the deduction of
union membership dues arose from private member-
ship agreements between the parties, and ‘private
dues agreements do not trigger state action and inde-
pendent constitutional scrutiny.” Belgau . . . 975 F.3d
[at] 946-49 . . . (discussing state action).” App. 5-6, 8,
11. The Anderson memorandum simply cited the same
Belgau citation with a “discussing state action” paren-
thetical. App. 2.

As noted, these four summary affirmances were all
based on the earlier Ninth Circuit Belgau decision.
The Belgau panel saw the issues before it as pertain-
ing to the deduction of union dues, specifically,
whether Janus’s strict constitutional waivers apply to
the deduction of union dues by union members. The
panel’s answer was: “Janus does not address this fi-
nancial burden of union membership,” does “not ex-
tend a First Amendment right to avoid paying union
dues,” nor did it “create[] a new First Amendment
waiver requirement for union members before dues
are deducted pursuant to a voluntary agreement.”
Belgau, 975 F.3d at 951, 952 (App. 75, 76-77); see also
at 950-52 (App. 72-77). The panel, id. at 950 (App. 72-
73), further supported its decision on whether the
First Amendment applies to union member dues de-
duction authorizations by citing Cohen v. Cowles Me-
dia Co., 501 U.S. 663, 671 (1991), as had three of the
district courts. App. 18-21, 42, 52.

At the same time, the Belgau panel recognized Ja-
nus and its waiver requirement applied to nonmem-
bers. “[T]he Court [in Janus] mandated that nonmem-
bers ‘freely,” ‘clearly,” and ‘affirmatively’ waive their
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First Amendment rights before any payment can be
taken from them. The Court discussed constitutional
waiver because it concluded that nonmembers’ First
Amendment right had been infringed.” 975 F.3d at
952 (App. 76) (citations omitted); see also at 951-52
(App.74) (“Choosing to pay union dues cannot be de-
coupled from the decision to join a union”).

In its state action ruling, the Belgau panel focused
on the dues deduction authorizations that union mem-
bers had signed, not the deductions the public em-
ployer made from nonmember employees after they
resigned their union membership. “The actual claim
1s aimed at deduction of dues without a constitutional
waiver, not a deduction of agency fees, which did not
occur.” Id. at 948 (footnote omitted) (App. 69); see also
at 946-49 (App. 63-70).

Unlike Belgau, petitioners’ claims here concern the
public employers’ deduction of union moneys from em-
ployees after they resigned their union membership,
objected to financially supporting union speech, and
were recognized by their unions as nonmembers from
whom there are no waivers that would make the un-
ion payment deductions constitutional. Petitioners’
claims here do not concern the deduction of union dues
while they were union members.

Petitioners file this joint petition for certiorari to
present to the Court the important question of
whether governments and unions need clear and com-
pelling evidence that employees waived their First
Amendment rights, or just proof of a contract, to seize
payments for union speech when those payments are
seized after union members resign their membership
and are objecting nonmembers. The Court’s resolution
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of this question will largely determine the extent to
which governments and unions can restrict employ-
ees’ speech rights under Janus.

REASONS FOR GRANTING THE
JOINT PETITION

The Ninth Circuit created a massive loophole to the
Court’s Janus holding that public employees have a
First Amendment right not to subsidize union speech
and must waive that right before governments and
unions may seize union payments from nonmembers.
It did so by finding that both Janus’s holding and the
First Amendment do not apply to public employees,
governments, and public-sector unions, when those
employees sign union membership and dues deduc-
tion authorizations that limit employees’ exercise of
their right to stop subsidizing union speech except
during short escape periods.

The practical effect of these escape-period re-
strictions is that they authorize the seizures of union
payments from employees who resign their union
membership, object to the continued subsidization of
union speech, and revoke their deduction authoriza-
tions outside the escape period. These nonmembers,
like petitioners here and the class of similarly situated
nonmembers they seek to represent, have not waived
their First Amendment rights not to support the un-
ions as nonmembers.

Petitioners do not challenge the deduction of union
dues, nor do they seek a return of the dues deducted
under their union membership and dues deduction
authorizations while they were union members. They
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only challenge and seek the return of the union pay-
ments the governments and unions seized after they
resigned their union membership and objected to sub-
sidizing union speech because they had not waived
their First Amendment rights nor affirmatively con-
sented to the seizure of nonmember union payments
as Janus requires. 138 S. Ct. at 2486.

The Ninth Circuit added insult to injury when it de-
termined public-sector unions are not state actors for
purposes of 42 U.S.C. § 1983 claims when govern-
ments relied on unions’ dues deduction authorizations
for deducting union payments from nonmembers’
wages because “private dues agreements do not trig-
ger state action and independent constitutional scru-
tiny.” App. 5, 8, 11.

The Court should resolve these issues for at least
three reasons. First, the Ninth Circuit deviated from
Janus by replacing this Court’s constitutional waiver
requirement with its own lesser contract requirement.
The need for proof of a waiver is especially apparent
where, as here, governments and unions prohibit ob-
jecting nonmembers from stopping the seizure of un-
ion payments from their wages.

Second, the Ninth Circuit’s holding that unions are
not state actors when they work jointly with states to
deduct and collect union dues from employees’ wages
conflicts with the Court’s decisions in Janus, among
other fee seizure cases the Court has decided, and Lu-
gar v. Edmondson Oil Co., 457 U.S. 922, 936 (1982),
and with two Seventh Circuit precedents, see Janus v.
AFCSME, Council 31, 942 F.3d 352, 356-57, 361 (7th
Cir. 2019) (“Janus1l”); Hudson v. Teachers Union, 743
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F.2d 1187, 1191 (7th Cir. 1984). The Court should re-
solve this conflict.

Finally, the vitality of Janus’ waiver requirement is
an issue of exceptional importance. The requirement
protects employees’ ability freely to exercise their
speech rights by ensuring that employee who author-
1ze the government to take payments for union speech
from their wages do so voluntarily and with an under-
standing of their rights. Janus’ waiver requirement
also ensures that states and unions cannot enforce es-
cape-period restrictions against nonmember employ-
ees unless there is clear and compelling evidence the
employees knowingly and voluntarily waived their
First Amendment rights and the enforcement of the
escape-window restriction is not against public policy.

If Janus’ waiver requirement is not enforced, states
and unions will continue to restrict severely when
public employees can stop paying for union speech.
The Court should not allow the fundamental speech
rights it recognized in Janus to be hamstrung in this
way. The Court should grant the joint petition to in-
struct lower courts to enforce Janus’s waiver require-
ment, especially as it applies to union members who
resign their membership to become nonmembers from
whom the governments and unions still seize union
payments from their wages.
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I. The Ninth Circuit’s Decisions Conflict with
Janus.

A. Janus held that governments and unions
must have clear and compelling evidence of
a constitutional waiver to seize union pay-
ments from nonmember employees.

1. In Janus, the Court held the following standard
governs when the government and unions can consti-
tutionally take union payments from nonmember em-
ployees:

Neither an agency fee nor any other payment to
the union may be deducted from a nonmember’s
wages, or may any other attempt be made to
collect such a payment, unless the employee af-
firmatively consents to pay. By agreeing to pay,
nonmembers are waiving their First Amend-
ment rights, and such a waiver cannot be pre-
sumed. Johnson v. Zerbst, 304 U.S. 458, 464
(1938); see also Knox [v. Service Employees, 567
U.S. 298, 312-13 (2012)]. Rather, to be effec-
tive, the waiver must be freely given and shown
by “clear and compelling” evidence. Curtis
Publ’g Co. v. Butts, 388 U.S. 130, 145 (1967)
(plurality opinion); see also Coll. Sav. Bank v.
Fla. Prepaid Postsecondary Ed[uc]. Expense
Bd., 527 U.S. 666, 680—682 (1999). Unless em-
ployees clearly and affirmatively consent before
any money is taken from them, this standard
cannot be met.

138 S. Ct. at 2486.

The Court’s waiver requirement makes sense. Given
nonmember employees have a First Amendment right
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not t