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QUESTION PRESENTED

May the United States bring suit in federal court and
obtain injunctive or declaratory relief against the State,
state court judges, state court clerks, other state offi-
cials, or all private parties to prohibit S.B. 8 from being
enforced?

@D



PARTIES TO THE PROCEEDING

Petitioner, the United States of America, was the
plaintiff-appellee below.

Respondents were the defendant-appellant and
intervenor defendants-appellants below. They are the
State of Texas (the defendant-appellant) and Erick Gra-
ham, Jeff Tuley, and Mistie Sharp (the intervenor
defendants-appellants).

Oscar Stilley was an intervenor defendant in the dis-
trict court, but did not appeal.
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UNITED STATES OF AMERICA, PETITIONER
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ON WRIT OF CERTIORARI BEFORE JUDGMENT
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

BRIEF FOR THE UNITED STATES

OPINIONS BELOW

The order of the court of appeals (Pet. App. 1a) is not
reported, but is available at 2021 WL 4706452. The
opinion of the district court (Pet. App. 2a-114a) is not
yet reported, but is available at 2021 WL 4593319."

JURISDICTION

The district court entered a preliminary injunction
on October 6, 2021. Appeals from that order were dock-
eted in the court of appeals on October 7, 2021. The court
of appeals’ jurisdiction rests on 28 U.S.C. 1292(a)(1). On
October 14, 2021, the court of appeals stayed the pre-
liminary injunction. Pet. App. 1a. On October 18, 2021,
the United States filed an application to vacate the stay.
On October 22, 2021, this Court treated the application

1 References to the “Pet. App.” are to the Appendix to the United
States’ Application in No. 21A85.

oy
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as a petition for a writ of certiorari before judgment,
granted the petition, and deferred consideration of the
application to vacate the stay. The jurisdiction of this
Court rests on 28 U.S.C. 1254(1) and 2101(e).

STATUTORY PROVISIONS AND RULES INVOLVED

Pertinent statutory provisions and rules are repro-
duced in an appendix to this brief. App., infra, 1a-20a.

STATEMENT

For half a century, this Court has held that “a State
may not prohibit any woman from making the ultimate
decision to terminate her pregnancy before viability.”
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833,
879 (1992) (plurality opinion); accord Roe v. Wade, 410
U.S. 113, 163-164 (1973). Texas Senate Bill 8 (S.B. 8)
defies those precedents and the constitutional princi-
ples they articulate by prohibiting abortion long before
viability—indeed, before many women even realize they
are pregnant.

Texas is not the first State to question Roe and Ca-
sey. But rather than forthrightly defending its law and
asking this Court to revisit its decisions, Texas crafted
an “unprecedented” structure to thwart judicial review.
Whole Woman’s Health v. Jackson, 141 S. Ct. 2494,
2496 (2021) (Roberts, C.J., dissenting).

Seeking to avoid traditional pre-enforcement suits
against state officials, Texas “delegated enforcement”
of S.B. 8 “to the populace at large” through a system of
bounties. Whole Woman’s Health, 141 S. Ct. at 2496
(Roberts, C.J., dissenting). And in an effort to frustrate
constitutional defenses, Texas designed S.B. 8 enforce-
ment suits to be so multiplicitous and burdensome that
the threat of enforcement deters the provision of cov-
ered abortions altogether. Thus far, S.B. 8 has worked
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as intended: It has made abortion effectively unavaila-
ble in Texas after roughly six weeks of pregnancy.

The United States brought this suit after it became
apparent that Texas had succeeded in nullifying this
Court’s decisions within Texas’s borders by thwarting
other avenues of judicial review. The United States
sought and obtained a preliminary injunction prevent-
ing enforcement of S.B. 8. But the law is again in effect
because the injunction has been stayed pending appeal.
Texas’s suspension of a constitutional right recognized
by this Court’s precedents thus remains ongoing.

A. Texas’s Enactment of S.B. 8

1. S.B. 8 provides that “a physician may not know-
ingly perform or induce an abortion” after cardiac ac-
tivity is detected in the embryo. Tex. Health & Safety
Code §§ 171.203(b), 171.204(a).> Cardiac activity begins
at about six weeks of pregnancy, as measured from a
woman’s last menstrual period—that is, just two weeks
after a woman may first miss her period, and roughly
four months before viability. Pet. App., 3a-4a, 6a-7a.
S.B. 8 contains no exception for pregnancies resulting
from rape or incest. And it provides only a limited ex-
ception for “medical emergenc[ies]” that “prevent[]
compliance with” the law. Tex. Health & Safety Code
§ 171.205(a).

Because this Court has long held that a State may
not prohibit any woman from choosing to terminate a
pregnancy before viability, see Casey, 505 U.S. at 846,
federal courts have uniformly enjoined similar “heart-
beat laws” in suits against the state officials tradition-
ally charged with enforcing them. See, e.g., Jackson

Z All references in this brief to the Texas Code and Rules of Pro-
cedure are to the versions in effect as of September 1, 2021.
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Women’s Health Org. v. Dobbs, 951 F.3d 246, 248 (5th
Cir. 2020) (per curiam).

Seeking to avoid that result, Texas provided that
S.B. 8’s substantively equivalent prohibition “shall be
enforced exclusively through * * * private civil actions”
rather than by the State’s executive branch or local of-
ficials. Tex. Health & Safety Code § 171.207(a). Those
suits may be brought against anyone who performs or
aids, or intends to perform or aid, a prohibited abortion.
Id. § 171.208(a). And they may be brought by “[a]ny
person” other than a state or local official or “a person
who impregnated the abortion patient through an act
of rape” or “incest.” Id. § 171.208(a) and (j). An S.B. 8
plaintiff need not have any connection to the abortion,
or even reside in Texas. Ibid. Texas has thus “delegated
enforcement of [S.B. 8’s] prohibition to the populace at
large.” Whole Woman’s Health, 141 S. Ct. at 2496 (Rob-
erts, C.J., dissenting). The evident purpose of that “un-
precedented” scheme, 1bid., is to avoid traditional pre-
enforcement suits against state officers under 42 U.S.C.
1983 and Ex parte Young, 209 U.S. 123 (1908).

In theory, providers could perform prohibited abor-
tions and then assert S.B. 8’s unconstitutionality as a
defense in the resulting enforcement actions. But that
path is not even theoretically available to pregnant
women—whose rights S.B. 8 directly violates—because
they cannot be sued under the law. Tex. Health &
Safety Code § 171.206(b)(1). And S.B. 8 is designed to
ensure that the threat of enforcement suits deters pro-
viders from performing covered abortions altogether.

A doctor who performs a single covered abortion
faces a virtually unlimited number of potential S.B. 8
suits—as do nurses, receptionists, and anyone else who
“aids” or “abets” her. Tex. Health & Safety Code
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§ 171.208(a)(2). S.B. 8’s special venue rules allow those
suits to be brought in any or all of Texas’s 254 counties.
Id. § 171.208(b). If one of those suits succeeds, S.B. 8
requires the court to award the plaintiff a bounty of “not
less than” $10,000 for each abortion, plus mandatory
costs and attorney’s fees. Ibid. The law also requires
“injunctive relief sufficient to prevent the defendant
from violating [S.B. 8].” Ibid. And it raises the specter
of retroactive liability by purporting to bar defendants
from asserting reliance on precedent that was later
“overruled.” Id. § 171.208(e)(3).

Even if a provider defeats an S.B. 8 suit on constitu-
tional grounds, the law limits the relief that successful
defense would afford. Unlike a successful S.B. 8 plain-
tiff, a successful defendant cannot recover her costs or
attorney’s fees. Tex. Health & Safety Code § 171.208(i).
In addition, S.B. 8 bars non-mutual issue and claim pre-
clusion. Id. § 171.208(e)(5); see id. § 171.208(c) (provid-
ing that the result of a prior suit precludes relief only if
“the defendant previously paid the full amount of statu-
tory damages” for the “particular abortion” at issue).
That means that even if a provider repeatedly prevails
against S.B. 8 suits, she can be sued—and forced to bear
the resulting expenses—again and again by new plain-
tiffs, even for the very same abortion.

2. S.B. 8s architects have candidly acknowledged
that the law was designed to deter constitutionally pro-
tected abortions while evading judicial review. Pet.
App. 51a. One of S.B. 8’s principal proponents in the
Texas Senate lauded the statute’s “elegant use of the
judicial system” and explained that its structure was in-
tended to avoid the fate of other “heartbeat” bills that
federal courts have held unconstitutional and enjoined.
Id. at 51a & n.34 (citations omitted); see C.A. App. 107,
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111. And an attorney who helped draft the law de-
scribed it as an effort to “counter the judiciary’s consti-
tutional pronouncements” on abortion. Pet. App. 51a
n.34 (citation omitted); see C.A. App. 116.

B. S.B. 8s Impact

S.B. 8 took effect on September 1, 2021. The district
court found that it virtually eliminated access to abor-
tion in Texas after six weeks of pregnancy. Pet. App.
77a. Indeed, the court observed that Texas could cite—
and the record revealed—“only one case” of a post-
cardiac-activity abortion being performed “in post-
S.B. 8 Texas.” Id. at 86a (emphasis omitted).

Texans with sufficient means have traveled hun-
dreds of miles to obtain abortions in other States—often
making multiple trips to comply with those States’ own
abortion regulations. Pet. App. 94a; see ud. at 87a-97a.
The district court found that the influx of patients from
Texas has overwhelmed providers in Oklahoma, Kan-
sas, Colorado, New Mexico, and as far away as Nevada.
Id. at 91a-97a. Clinics in Oklahoma, for example, have
been “forced to delay patients’ abortions because of the
volume of appointments needed.” Id. at 91a (citation
omitted); see id. at 91a n.72; see also id. at 97a. “And
with the overlapping state regulation regimes, a de-
layed abortion can mean the difference between a med-
ication abortion” and “a procedural abortion, if a patient
is able to obtain an abortion at all.” Id. at 94a; see id. at
94a n.79.

In addition, many Texans seeking abortions cannot
travel to other States “for any number of reasons,” in-
cluding financial constraints; childcare, job, and school
responsibilities; and “dangerous family situations.” Pet.
App. 88a; see 1d. at 87a n.64, 88a n.66. As the district
court found, women who cannot leave the State are
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being forced to decide whether to have an abortion “be-
fore they are truly ready to do so.” Id. at 84a (citation
omitted). And if they do not learn they are pregnant
until after six weeks, women who cannot travel “are be-
ing forced to carry their pregnancy to term against
their will or to seek ways to end their pregnancies on
their own,” “with potentially devastating consequences.”
Id. at 88a, 106a (citations omitted); see id. at 93a n.76.

C. The Whole Woman’s Health Litigation

Before S.B. 8 took effect, abortion providers and pa-
tient advocates sued several state officials and an indi-
vidual who had expressed an intent to bring S.B. 8 suits.
The district court denied the state defendants’ motion
to dismiss. Whole Woman’s Health v. Jackson, No. 21-
cv-616, 2021 WL 3821062 (W.D. Tex. Aug. 25, 2021). Af-
ter the defendants appealed, the Fifth Circuit stayed
the district court’s proceedings and rejected the plain-
tiffs’ request for an injunction pending appeal. Whole
Woman’s Health v. Jackson, No. 21-5079, 2021 WL
3919252 (Aug. 29, 2021) (per curiam), cert. before judg-
ment granted, No. 21-463 (Oct. 22, 2021).

The Fifth Circuit later explained that, in its view, the
claims against state officials were barred by Texas’s
sovereign immunity. Whole Woman’s Health v. Jack-
son, 13 F.4th 434, 438 (2021) (per curiam). The court
acknowledged that state officials may be sued under Ex
parte Young’s exception to state sovereign immunity,
but it found that exception inapplicable because it con-
cluded that the executive defendants had no role in en-
forcing S.B. 8 and that state judges and clerks are not
proper defendants under Ex parte Young. Id. at 441-445.

Over the dissent of four Justices, this Court declined
to grant an injunction or vacate the Fifth Circuit’s stay.
Whole Woman’s Health, 141 S. Ct. at 2495. The Court
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explained that the private plaintiffs had “raised serious
questions regarding the constitutionality of the Texas
law,” but it determined that they had not “carried their
burden” of showing a likelihood of success on the merits
because of “complex and novel antecedent procedural
questions” resulting from the law’s unprecedented
design—principally, whether the individual officials
named in the lawsuit were proper defendants under Ex
parte Young. Ibid.; see 1bid. (noting that the sole pri-
vate defendant had filed an affidavit disclaiming any in-
tent to enforce S.B. 8).

D. Proceedings Below

1. Eight days after S.B. 8 took effect, the United
States brought this suit against Texas. The complaint
includes three claims for relief: Count 1 alleges that
S.B. 8 violates the Fourteenth Amendment and the Su-
premacy Clause; Count 2 alleges that it is preempted to
the extent it prohibits abortions that federal agencies
are charged with facilitating, funding, or reimbursing;
and Count 3 alleges that it violates the federal govern-
ment’s intergovernmental immunity to the extent it
regulates the activities of the federal government and
its contractors and grantees. Compl. 11 80-91. The
complaint seeks, inter alia, “a declaratory judgment
stating that S.B. 8 is invalid, null, and void”; “[a] prelim-
inary and permanent injunction against the State of
Texas—including all of its officers, employees, and
agents, including private parties who would bring suit
under S.B. 8—prohibiting any and all enforcement of
S.B. 8”; and “[a]ny and all other relief necessary to fully
effectuate” the injunction. Compl. 26.

On October 6, the district court granted the United
States’ motion for a preliminary injunction. Pet. App.
2a-114a. The court explained that the United States has
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authority to bring this suit, id. at 25a-57a; that S.B. 8
plainly violates the Fourteenth Amendment and the
doctrines of preemption and intergovernmental immun-
ity, id. at 72a-105a; that a preliminary injunction is nec-
essary to prevent irreparable harm, id. at 105a-108a;
and that the balance of equities and the public interest
favor an injunection, id. at 108a-109a.

The preliminary injunction forbids “the State of
Texas, including its officers, officials, agents, employ-
ees, and any other persons or entities acting on its be-
half,” from “enforcing [S.B. 8], including accepting or
docketing, maintaining, hearing, resolving, awarding
damages in, enforcing judgments in, enforcing any ad-
ministrative penalties in, and administering any lawsuit
brought pursuant to” the law. Pet. App. 110a. The dis-
trict court declined to stay the injunction pending ap-
peal. Id. at 113a.

2. Texas and the intervenor respondents (three in-
dividuals who seek to bring S.B. 8 enforcement suits)
appealed and moved for a stay pending appeal. Pet.
App. 1a, 16a. On October 8—two days after the district
court’s order—the Fifth Circuit granted an administra-
tive stay. Order 1. On October 14, a divided panel
stayed the preliminary injunction pending an expedited
appeal. Pet. App. 1a. Although this suit is brought by
the United States (rather than private plaintiffs)
against the State of Texas (rather than individual state
officials), the panel majority’s single-sentence explana-
tion for its decision simply invoked “the reasons stated
in Whole Woman’s Health v. Jackson, 13 F.4th 434 (5th
Cir. 2021), and Whole Woman’s Health v. Jackson, 141
S. Ct. 2494 (2021).” Ibid. Judge Stewart dissented. 7bid.

3. On October 18, the United States filed an applica-
tion asking this Court to vacate the court of appeals’
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stay of the district court’s preliminary injunction. On
October 22, the Court deferred consideration of the ap-
plication to vacate the stay; treated the application as a
petition for a writ of certiorari before judgment; and
granted the petition “limited to the following question:
May the United States bring suit in federal court and
obtain injunctive or declaratory relief against the State,
state court judges, state court clerks, other state offi-
cials, or all private parties to prohibit S.B. 8 from being
enforced.” No. 21A85 Order 1.

SUMMARY OF ARGUMENT

The United States has authority to bring this suit in
equity against the State of Texas. The federal courts, in
turn, have authority to grant relief preventing enforce-
ment of S.B. 8 and halting Texas’s ongoing nullification
of this Court’s precedents.

I. For more than a century, the Court has recog-
nized that, in appropriate circumstances, the United
States may sue in equity to protect its interests. This
suit rests on two such interests.

First, the United States has a manifest sovereign in-
terest in protecting the supremacy of the Constitution
and preventing a State from nullifying this Court’s
precedents by thwarting judicial review under Section
1983 and Ex parte Young—the mechanisms that Con-
gress and this Court have long recognized as essential
to protect federal constitutional rights from state inter-
ference. That sort of nullification is exactly what Texas
set out to achieve, and what it has accomplished for two
months and counting. The United States does not claim
authority to sue merely because a State has violated its
citizens’ constitutional rights. But S.B. 8s unprece-
dented attack on the supremacy of the Constitution as
interpreted by this Court harms distinct sovereign
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interests of the sort that have long been recognized as
a basis for a suit in equity.

Second, the United States has an interest in halting
S.B. 8’s interference with the federal government’s own
programs, employees, and contractors. Many federal
programs require federal employees and contractors to
arrange, facilitate, or pay for abortions in some circum-
stances. S.B. 8’s prohibition on pre-viability abortion
poses an obstacle to those operations. And the law also
purports to expose federal employees and contractors
to liability for carrying out their federal duties. That
interference with the United States’ own operations
provides another long-established basis for suit.

I1. The federal courts have authority to award effec-
tive relief in this suit by the United States against the
State. Texas’s assertion that federal courts are power-
less to halt its ongoing constitutional violations is both
wrong and dangerous.

Under Federal Rule of Civil Procedure 65, an injunc-
tion against Texas can bind the State’s “officers, agents,
servants, employees, and attorneys,” as well as “other
persons who are in active concert or participation” with
the State or with those other specified individuals. Fed.
R. Civ. P. 65(d)(2)(B) and (C). That remedial authority
offers multiple appropriate pathways to preventing
S.B. 8's enforcement: An injunction can reach the plain-
tiffs who act in concert with the State by exercising del-
egated enforcement authority to bring S.B. 8 suits; the
clerks who accept those suits for filing; the judges who
process or decide them; and other state or local officials
who would enforce the resulting judgments.

Some of those forms of relief are unusual. But so is
S.B. 8. In fact, it is “not only unusual, but unprece-
dented.” Whole Woman’s Health v. Jackson, 141 S. Ct.
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2494, 2495 (2021) (Roberts, C.d., dissenting). And hav-
ing chosen an unprecedented scheme in a deliberate ef-
fort to thwart ordinary judicial review, Texas should not
be heard to complain when the federal courts exercise
remedial authorities that are usually unnecessary.

Finally, the federal courts may also grant declara-
tory relief because the United States’ authority to bring
this action in equity also allows it to seek a declaratory
judgment. A declaratory judgment against Texas
would offer some relief because it would bind the plain-
tiffs who exercise the State’s delegated authority by
bringing S.B. 8 suits, and thus provide another reason
why those suits must be dismissed. But a declaratory
judgment is not a substitute for preliminary and perma-
nent injunctive relief preventing enforcement of S.B. 8.
To halt the irreparable injury arising from Texas’s de-
fiance of this Court’s precedent and systematic denial
of constitutional rights within the State’s borders, this
Court should grant the government’s pending applica-
tion to vacate the Fifth Circuit’s stay of the preliminary
injunction.

ARGUMENT

S.B. 8 was designed to nullify this Court’s precedents
and to shield that nullification from judicial review. So
far, it has worked: The threat of a flood of S.B. 8 suits
has effectively eliminated abortion in Texas at a point
before many women even realize they are pregnant,
denying a constitutional right the Court has recognized
for half a century. Yet Texas insists that the Court must
tolerate the State’s brazen attack on the supremacy of
federal law because S.B. 8’s unprecedented structure
leaves the federal Judiciary powerless to intervene.

If Texas is right, no decision of this Court is safe.
States need not comply with, or even -challenge,
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precedents with which they disagree. They may simply
outlaw the exercise of whatever constitutional rights
they disfavor; disclaim enforcement by state officials;
and delegate the State’s enforcement authority to mem-
bers of the general public by empowering and incentiv-
izing them to bring a multitude of harassing actions
threatening ruinous liability—or, at a minimum, prohib-
itive litigation costs. On Texas’s telling, no one could
sue to stop the resulting nullification of the Constitu-
tion. And although Texas is the first State to adopt this
ploy, other States are already regarding S.B. 8 as a
model. Pet. App. 112a.

This Court should reject Texas’s asserted power to
nullify federal law and hold that the United States has
authority to bring this suit in equity and to obtain effec-
tive relief preventing enforcement of S.B. 8.

I. THE UNITED STATES HAS AUTHORITY TO BRING
THIS SUIT IN EQUITY

The United States has challenged S.B. 8 to vindicate
two distinct interests. First, S.B. 8 offends the United
States’ sovereign interest in preserving the supremacy
of federal law because it seeks to nullify federal consti-
tutional rights recognized by this Court’s precedents
and to shield that nullification from the traditional
mechanisms of judicial review endorsed by Congress
and this Court. Second, S.B. 8 is preempted and con-
trary to the doctrine of intergovernmental immunity be-
cause it interferes with the activities of the federal gov-
ernment’s own employees and contractors. The United
States has authority to seek equitable relief to vindicate
both of those interests.
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A. The United States May Sue In Equity To Prevent Texas
From Nullifying This Court’s Precedents By Thwarting
Judicial Review

The United States has authority to challenge S.B. 8
because the law injures its sovereign interest in the su-
premacy of the Constitution and the availability of the
judicial review mechanisms that Congress and this
Court have long deemed essential to protect federal
constitutional rights from state interference.

1. The United States may sue in equity to protect its
sovereign interests

This Court has long held that, even absent express
statutory authority, the United States may, in appropri-
ate circumstances, bring a suit in equity to vindicate the
interests of the national government under the Consti-
tution. The canonical precedent recognizing that au-
thority is In re Debs, 158 U.S. 564 (1895).

In Debs, the United States sought and obtained an
injunction against the Pullman rail strike, which had
“forcibly obstructed” interstate commerce. 158 U.S. at
577. Inrecognizing the United States’ authority to seek
that relief, this Court reasoned that “[e]very govern-
ment, entrusted, by the very terms of its being, with
powers and duties to be exercised and discharged for
the general welfare, has a right to apply to its own
courts for any proper assistance in the exercise of the
one and the discharge of the other.” Id. at 584.

The Court emphasized that “it is not the province of
the government to interfere in any mere matter of pri-
vate controversy between individuals.” Debs, 158 U.S.
at 586. But the Court explained that “whenever the
wrongs complained of are such as affect the public at
large, and are in respect of matters which by the Con-
stitution are entrusted to the care of the Nation, and
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concerning which the Nation owes the duty to all the
citizens of securing to them their common rights, then
the mere fact that the government has no pecuniary in-
terest in the controversy is not sufficient to exclude it
from the courts.” Ibid.

In sustaining the United States’ authority to sue in
Debs, this Court noted the United States’ proprietary
interest in the mail carried by railroads, but expressly
declined to “place [its] decision upon th[at] ground
alone.” 158 U.S. at 584; see id. at 570 (injunction not
limited to mail trains). Nor did the Court rely solely
upon the federal government’s statutory authority over
rail commerce, or the existence of a nuisance. See id. at
584-586. Rather, Debs endorsed and embodied the
“general rule that the United States may sue to protect
its interests.” Wyandotte Transp. Co. v. United States,
389 U.S. 191, 201 (1967).

Consistent with the principles reflected in Debs, this
Court has recognized the federal government’s author-
ity to seek equitable relief against threats to various
other sovereign interests even absent an express statu-
tory cause of action. The Court has, for example, sus-
tained the United States’ right to sue to protect the pub-
lic from fraudulent patents, United States v. American
Bell Tel. Co., 128 U.S. 315, 367-368 (1888); to protect In-
dian tribes, Heckman v. United States, 224 U.S. 413,
438-439 (1912); and to carry out the Nation’s treaty ob-
ligations, Sanitary Dist. of Chi. v. United States, 266
U.S. 405, 426 (1925).

More recently, the United States has sued in equity
to challenge as preempted state laws that interfere with
the federal government’s “broad, undoubted power over
the subject of immigration.” Arizona v. United States,
567 U.S. 387, 394 (2012); see, e.g., United States v. South
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Carolina, 720 F.3d 518 (4th Cir. 2013); United States v.
Alabama, 691 F.3d 1269 (11th Cir. 2012), cert. denied,
569 U.S. 968 (2013). The parties in those cases took it
for granted that the United States could sue in equity
even without express statutory authority, and in Ari-
zona this Court expressed no doubt about the propriety
of such suits in affirming an injunction barring enforce-
ment of several provisions of the challenged state law.
567 U.S. at 416.

2. The United States has a sovereign interest in pre-
venting States from nullifying this Court’s decisions
by thwarting judicial review

S.B. 8’s unprecedented affront to the supremacy of
the Constitution places this case well within the United
States’ authority to sue in equity to protect its sovereign
interests. Texas designed S.B. 8 to violate the Consti-
tution, as interpreted by this Court, and to thwart judi-
cial review. The United States does not claim, and the
district court did not recognize, authority to sue when-
ever a State enacts an unconstitutional law. Pet. App.
49a-50a. Rather, the United States sues to vindicate a
distinet sovereign interest in ensuring that a State can-
not nullify federal constitutional rights recognized by
this Court’s decisions by insulating a clearly unconsti-
tutional statute from judicial review.

a. S.B. 8 is not simply a law of questionable consti-
tutionality; it defies this Court’s precedents by design.
This Court has long recognized that the Constitution
protects a woman’s right “to have an abortion before vi-
ability and to obtain it without undue interference from
the State.” Planned Parenthood of Se. Pa. v. Casey, 505
U.S. 833, 846 (1992). Because S.B. 8 bans abortion sev-
eral months before viability, it is unconstitutional with-
out recourse to Casey’s undue-burden standard. Ibid.;
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see id. at 878-879 (plurality opinion); see also, e.g., Jack-
son Women’s Health Org. v. Dobbs, 951 F.3d 246, 248
(5th Cir. 2020) (per curiam). But even if the undue-
burden standard applied, S.B. 8 would fail it. By expos-
ing abortion providers to crippling liability, thwarting
pre-enforcement review, and creating an incentive for
countless private parties to sue providers repeatedly
under skewed procedures favoring plaintiffs, the law
aims to chill the provision of constitutionally protected
abortion care. See pp. 3-6, supra. That is the exact ef-
fect S.B. 8 has produced. The resulting near-total una-
vailability of abortion in Texas after six weeks of
pregnancy—before many women even realize they are
pregnant—is an undue burden by any measure. See Ca-
sey, 505 U.S. at 878 (plurality opinion).

All of this is essentially undisputed. Throughout this
litigation, the State has not seriously argued that S.B. 8
complies with this Court’s decisions. Texas said not one
word about S.B. &8s constitutionality in the Fifth Cir-
cuit. And when it finally addressed the merits of the law
in its stay briefing in this Court, the State’s primary ar-
gument (Appl. Opp. 42-43) was not that S.B. 8 complies
with the Court’s precedents, but that the Court should
overrule them. That gives the game away: S.B. 8 is un-
constitutional under the Court’s precedents, and plainly
s0.

When other States have enacted equivalent prohibi-
tions on abortion, courts have enjoined them in tradi-
tional pre-enforcement suits against the state officials
charged with enforcing the laws. See, e.g., Dobbs, 951
F.3d at 248. In that situation—as in the vast majority
of others—the federal judicial system works as Con-
gress and this Court intended. Individuals can vindi-
cate their constitutional rights through the mechanisms
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for federal judicial review that Congress adopted in
42 U.S.C. 1983 and this Court recognized in Ex parte
Young, 209 U.S. 123 (1908). And the States can ask this
Court to reconsider precedents with which they disa-
gree. There is no danger of constitutional nullification—
and thus no impairment of the United States’ sovereign
interest in the supremacy of the Constitution and the
availability of federal courts to vindicate constitutional
rights.

b. Rather than follow that conventional path, Texas
sought to take matters into its own hands by thwarting
judicial review through an unprecedented enforcement
scheme. Although Texas charges state officials with en-
forcing other abortion laws, see, e.g., Tex. Health &
Safety Code §§ 171.0031, 171.103, 171.153, 171.154(c);
see also td. § 171.062 (enforcement by Texas Medical
Board), the State disclaimed any such authority for S.B.
8, 1d. § 171.207(a). Instead, the State delegated its en-
forcement authority to the public at large—giving any
person, without any connection to the abortion, a cause
of action against anyone who “performs or induces” a
covered abortion, “aids or abets” such an abortion, or
even simply intends to do so. Id. § 171.208(a)(1) and (2).?

The evident purpose of this scheme was to impose
exactly the same substantive prohibition that has been
enjoined when adopted by other States while avoiding
pre-enforcement review in suits against state officers

3 S.B. 8’s scheme of delegated public enforcement bears no resem-
blance to prior state laws that have conferred limited private rights
of action on parties with a direct connection to a prohibited abortion.
See, e.g., Nova Health Sys. v. Gandy, 416 F.3d 1149, 1152 (10th Cir.
2005) (describing an Oklahoma statute making abortion providers
liable for certain medical costs resulting from an abortion per-
formed on a minor without parental consent).
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under Section 1983 and Ex parte Young. See Whole
Woman’s Health, 141 S. Ct. 2494, 2496 (2021) (Roberts,
C.d., dissenting). Texas also sought to thwart effective
post-enforcement review by adopting a liability scheme
so lopsided that the mere threat of S.B. 8 suits dis-
suades providers from engaging in prohibited conduct.
The State thus sought to create a situation where preg-
nant women have no access to constitutionally protected
abortion care and no mechanism whatsoever to chal-
lenge that obvious violation of their constitutional
rights.

Texas’s effort to nullify this Court’s precedents by
thwarting judicial review threatens the United States’
sovereign interest in ensuring the supremacy of the
Constitution. In enacting Section 1983, Congress cre-
ated “a uniquely federal remedy against incursions
upon rights secured by the Constitution and laws of the
Nation.” Felderv. Casey, 487 U.S. 131, 139 (1988) (cita-
tion and ellipsis omitted). Section 1983 “interpose[s]
the federal courts between the States and the people, as
guardians of the people’s federal rights.” Mitchum v.
Foster, 407 U.S. 225, 242 (1972). And by specifically au-
thorizing a “suit in equity,” 42 U.S.C. 1983, Congress
sought to ensure that individuals “threatened” with a
“deprivation of constitutional rights” would have “im-
mediate access to the federal courts notwithstanding
any provision of state law to the contrary.” Patsy v.
Board of Regents, 457 U.S. 496, 504 (1982). S.B. 8 was
designed to frustrate “[t]he ‘general rule’ * * * that
plaintiffs may bring constitutional claims under § 1983”
rather than being forced to assert their rights in state
court. Knick v. Township of Scott, 139 S. Ct. 2162, 2172
(2019) (citation omitted); see id. at 2172-2173.
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This Court has similarly emphasized that the equita-
ble action recognized in Ex parte Young is “necessary
to permit the federal courts to vindicate federal rights
and hold state officials responsible to ‘the supreme au-
thority of the United States.”” Pennhurst State Sch. &
Hosp. v. Halderman, 465 U.S. 89, 105 (1984) (citation
omitted); accord Virginia Office for Prot. & Advocacy
v. Stewart, 563 U.S. 247, 254 (2011). Like Section 1983,
Ex parte Young ensures that the federal courts are
“open[]” to protect individuals’ “legal rights” without
requiring them to subject themselves to burdensome
enforcement proceedings in state court. 209 U.S. at 165.

By thwarting those traditional mechanisms for judi-
cial review, S.B. 8 severely harms the United States’
sovereign interests. Indeed, it is difficult to imagine a
more direct affront to the interests of the national gov-
ernment in the supremacy of the Constitution than this:
A state law that nullifies a constitutional right affirmed
by this Court, and does so by attempting to block the
mechanisms for judicial review that Congress and this
Court have recognized as essential to protecting federal
rights from state interference.

The consequences of Texas’s nullification, moreover,
are not confined to its own borders. Pervasive interfer-
ence with access to abortion in one State affects “[t]he
availability of abortion-related services in the national
market” by forcing women to travel to clinics in other
States and burdening “the availability of abortion ser-
vices” in neighboring jurisdictions. United States v.
Bird, 124 F.3d 667, 678, 681 (5th Cir. 1997) (citation
omitted), cert. denied, 523 U.S. 1006 (1998). As the dis-
trict court found—and Texas has not contested—S.B. 8
has had exactly that effect. For example, the court
credited a declaration from a provider at two clinics in
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Oklahoma who stated that in the first twelve days S.B.
8 was in effect, “we have seen an overall staggering
646% increase of Texan patients per day,” with patients
from Texas “taking up at least 50% (and on some days
nearly 75%) of the appointments we have available at
our Oklahoma health centers.” Pet. App. 92a; C.A. App.
199; see Pet. App. 93a-97a (describing effects on clinics
in Kansas, Colorado, New Mexico, and Nevada).

c. Texas has suggested (e.g., Appl. Opp. 34-35) that
it has not truly thwarted judicial review because provid-
ers could violate S.B. 8 and then raise the law’s uncon-
stitutionality as a defense in enforcement suits. But
that is no help for the women whose rights S.B. 8 most
directly violates, because they cannot be defendants in
S.B. 8 suits. And it is also no answer to Section 1983
and Ex parte Young, which recognize that even where
potential defendants might be able to “interpose” the
unconstitutionality of a law as a “defense in an action to
recover penalties,” equity permits them to sue rather
than taking the risk of violating such a statute,
“await[ing] proceedings” in state court, and accepting
the “peril of large loss” and “great risk of fines * * * if
it should be finally determined that the act was valid.”
Ex parte Young, 209 U.S. at 165; see Patsy, 457 U.S. at
504.

In any event, Texas’s argument rings hollow. The
State designed S.B. 8 to ensure that the threat of en-
forcement suits will deter covered abortions, such that
enforcement suits and the opportunity to raise a consti-
tutional defense will be rare. The statute exposes pro-
viders and their staff to an unlimited number of suits for
each abortion, which can be brought in diverse and in-
convenient fora. If one of those suits succeeds, the stat-
ute requires the court to award a bounty of “not less
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than $10,000” per abortion, plus costs and attorney’s
fees—and mandatory injunctive relief against perform-
ing or aiding or abetting any covered abortion in the fu-
ture. Tex. Health & Safety Code § 171.208(b). And
even if the provider successfully defeats all of the suits
on the ground that S.B. 8 is unconstitutional, she has no
way to recover the attendant litigation expenses—
which could far exceed $10,000 for every abortion per-
formed.

Indeed, virtually every aspect of S.B. 8’s structure
manifests overt hostility to a defense based on the con-
stitutional right to abortion recognized by this Court.
S.B. 8 defendants are subject to uniquely unfavorable
rules governing matters such as venue, Tex. Health &
Safety Code § 171.210; fee-shifting, id. § 171.208(b) and
(i); and preclusion, 2d. § 171.208(e)(5). The statute like-
wise purports to severely restrict the substantive terms
on which a provider can assert a constitutional defense.
Id. § 171.209. Far from an effective means of judicial
review, therefore, S.B. 8 suits are themselves an im-
proper attempt to undermine federal rights: “States re-
tain substantial leeway to establish the contours of their
judicial systems,” but “they lack authority to nullify a
federal right or cause of action they believe is incon-
sistent with their local policies.” Haywood v. Drown,
556 U.S. 729, 736 (2009). That is exactly what Texas has
sought to do.

d. Texas has also invoked lower-court decisions
holding that the mere fact that a State has violated its
citizens’ Fourteenth Amendment rights does not au-
thorize the United States to sue for equitable relief.
See, e.g., United States v. City of Philadelphia, 644 F.2d
187 (3d Cir. 1980); United States v. Mattson, 600 F.2d
1295 (9th Cir. 1979); Unated States v. Solomon, 563 F.2d
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1121 (4th Cir. 1977). But this suit does not simply seek
to enforce such rights; rather, it seeks to vindicate a dis-
tinct interest of the United States in protecting the su-
premacy of the Constitution by preventing a State from
enacting a clearly unconstitutional law while simultane-
ously thwarting effective judicial review through the
mechanisms long recognized as essential by Congress
and this Court. The considerations the lower courts in-
voked in holding that the United States lacks general
authority to “sue to enjoin violations of individuals’
fourteenth amendment rights,” City of Philadelphia,
644 F.2d at 201, support the United States’ authority to
sue here.

First, those courts emphasized that Congress had
adopted a “comprehensive remedial scheme” for the en-
forcement of Fourteenth Amendment rights, consisting
primarily of the right to “sue state officials for damages
and injunctive relief” under Section 1983 and related
statutes. City of Philadelphia, 644 F.2d at 192, 199-200.
But the very point of S.B. 8’s unprecedented enforce-
ment scheme is to thwart that express cause of action
provided by Congress. In bringing this suit, the United
States thus seeks to vindicate, not circumvent, Con-
gress’s judgment that state laws that prohibit the exer-
cise of federal constitutional rights should be subject to
suits for injunctive relief in federal court.

Second, the decisions on which Texas relies empha-
size that recognizing a general right to sue whenever
Fourteenth Amendment rights are violated would be in-
consistent with Congress’s failure to grant such author-
ity. See City of Philadelphia, 644 F.2d at 200; Mattson,
600 F.2d at 1299-1300; Solomon, 563 F.2d at 1129.
Here, in contrast, the United States sues in response to
an exigent and unprecedented situation created by a
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state law that has no analogue in our Nation’s history—
and that Congress thus could not have foreseen.*

Finally, the decisions on which Texas relies empha-
sized that granting the United States the authority it
sought there would have been inconsistent with princi-
ples of “federalism and comity.” Solomon, 563 F.2d at
1129; see City of Philadelphia, 644 F.2d at 200. Here,
just the opposite is true: It is Texas’s enactment of
S.B. 8 that has upset bedrock principles of federalism
by asserting an unprecedented means of nullifying fed-
eral law and evading judicial review—all designed to
subvert the constitutional hierarchy. This suit seeks to
restore the established understanding that federal
courts have authority to prohibit violations of federal
constitutional rights.

3. Texas’s remaining objections lack merit

Texas has asserted that the United States lacks au-
thority to bring this suit because there is no justiciable
controversy and because the United States lacks a
cause of action. Neither objection has merit.

a. Texas’s justiciability argument rests exclusively
on Muskrat v. United States, 219 U.S. 346 (1911). E.g.,
Appl. Opp. 13-16. Muskrat concerned a statute author-
izing four individuals to sue the United States “to

* Texas has claimed (Appl. Opp. 38) that Congress “anticipated”
the situation presented here because two statutes give the Attorney
General authority to sue when private citizens cannot. But those
provisions address particular individuals’ inability to prosecute
their own claims when issues like financial resources or threats to
their safety stand in the way. See 42 U.S.C. 2000b(b), 2000c-6(b).
Texas cannot plausibly maintain that by enacting laws addressing
those very different circumstances, Congress impliedly barred the
United States from responding to S.B. 8’s unprecedented statewide
threat to the supremacy of federal law.
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determine the validity” of an earlier statute broadening
the class of Native Americans entitled to participate in
an allotment of property. 219 U.S. at 350. This Court
explained that the suit amounted to an impermissible
request for an advisory opinion because the Court’s
judgment would have been “no more than an expression
of opinion upon the validity of the acts in question.” Id.
at 362. The United States, though designated as the de-
fendant by statute, had “no interest adverse to the
claimants”: The underlying statute merely apportioned
property among private individuals, who were the real
parties in interest. Id. at 361. And, the Court added, a
judgment would have had no legal effect because it
would not have “conclude[d] private parties” or settled
their competing claims in a future lawsuit. Id. at 362.

Texas errs in asserting that its interest in this case
is like the federal government’s interest in Muskrat.
This is not a suit structured by the Texas legislature to
test S.B. 8’s constitutionality. The judgment the United
States seeks is not an advisory opinion; it is an injunc-
tion prohibiting S.B. 8’s enforcement. And Texas man-
ifestly has an interest adverse to that of the United
States. Unlike the federal law challenged in Muskrat,
S.B. 8 does not merely allocate private rights; it imple-
ments Texas’s preferred public policy by prohibiting
primary conduct that this Court has held the Constitu-
tion protects. The State’s concrete interest in that law
does not disappear merely because the State has dele-
gated its enforcement authority to private individuals in
an effort to evade judicial review.”

5 Texas has also relied on Muskrat’s statement that federal courts
lack the power to issue a judgment “to settle the doubtful character
of the legislation in question.” Appl. Opp. 14 (quoting Muskrat, 219
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b. Texas has also asserted (e.g., Appl. Opp. 33-36)
that the United States lacks a “cause of action” to bring
this suit in equity. But this Court has long endorsed the
United States’ “right to invoke the aid of a court of eq-
uity in removing unlawful obstacles to the fulfilment of
its obligations”—a right “vested in it as a sovereign”—
without the need to identify a specific statutory cause of
action. United States v. Minnesota, 270 U.S. 181, 194
(1926). Indeed, the teaching of the entire Debs line of
decisions is that when the United States’ sovereign in-
terests are at stake, “no statute is necessary to author-
ize the suit.” Sanitary District, 266 U.S. at 425-426.

For similar reasons, Texas has erred in suggesting
(Appl. Opp. 33) that the government’s suit is incon-
sistent with Grupo Mexicano de Desarrollo S. A. v. Al-
liance Bond Fund, Inc., 527 U.S. 308 (1999). That deci-
sion stands for the proposition that the equity jurisdic-
tion of the federal courts does not authorize them to
grant “a remedy” that was “historically unavailable
from a court of equity.” Id. at 333. In Grupo Mexicano,
for example, the Court applied that principle to hold
that, “in an action for money damages,” a court may not

U.S. at 361-362). That statement is best understood to reflect that,
at the time of Muskrat, the Court “harbored doubts” about whether
federal courts could issue declaratory judgments consistent with
Article IT1I. MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 126
(2007); see, e.g., 3 Kenneth Culp Davis, Administrative Law Trea-
tise § 21.01, at 119-124 (1958) (interpreting Muskrat in this manner).
But the Court “dispelled those doubts” in 1933, and “[t]he federal
Declaratory Judgment Act was signed into law the following year.”
MedImmune, Inc., 549 U.S. at 126. The Court has thus recognized
that Muskrat’s concern about issuance of a judgment without im-
mediate coercive effect “has the hollow ring of another era.” Port
of Bos. Marine Terminal Assn v. Rederiaktiebolaget Transatlan-
tic, 400 U.S. 62, 71 & n.20 (1970).
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“issue a preliminary injunction preventing the defend-
ant from transferring assets in which no lien or equita-
ble interest is claimed.” Id. at 310.

Unlike the novel form of relief sought by the private
plaintiffs in Grupo Mexicano, the relief the United
States seeks here—an injunction against enforcement
of an unconstitutional statute—falls squarely within the
history and tradition of courts of equity. “Injunctive re-
lief has long been recognized as the proper means for
preventing entities from acting unconstitutionally.”
Correctional Servs. Corp. v. Malesko, 534 U.S. 61, 74
(2001). Indeed, Ex parte Young itself observed that the
action it recognized—*“[a] bill filed to prevent the com-
mencement of suits to enforce an unconstitutional
act”—"is no new invention,” but rather has a strong ba-
sis in equity. 209 U.S. at 167; see, e.g., Armstrong v.
Exceptional Child Ctr., Inc., 575 U.S. 320, 327 (2015).
And in the last decade alone, the United States has
brought numerous suits for equitable relief against
States and localities.’

B. The United States May Sue In Equity To Vindicate Its
Preemption And Intergovernmental Immunity Claims

The United States also has authority to sue because
S.B. 8 interferes with the activities of the federal

6 See, e.g., Arizona, supra; United States v. State Water Res. Con-
trol Bd., 988 F.3d 1194 (9th Cir. 2021); United States v. Washington,
971 F.3d 856 (9th Cir. 2020), as amended, 994 F.3d 994 (9th Cir.
2021), petition for cert. pending, No. 21-404 (filed Sept. 8, 2021);
United States v. California, 921 F.3d 865, 876 (9th Cir. 2019), cert.
denied, 141 S. Ct. 124 (2020); United States v. Board of Cnty.
Comm’rs, 843 F.3d 1208 (10th Cir. 2016), cert. denied, 138 S. Ct. 84
(2017); South Carolina, supra; Alabama, supra; United States v.
City of Arcata, 629 F.3d 986 (9th Cir. 2010).
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government in violation of principles of preemption and
intergovernmental immunity.

1. Even absent an express statutory cause of action,
the United States routinely sues in equity to enjoin
state statutes that impermissibly interfere with the fed-
eral government’s own activities. See, e.g., United
States v. Washington, 971 F.3d 856 (9th Cir. 2020), as
amended, 994 F.3d 994 (9th Cir. 2021), petition for cert.
pending, No. 21-404 (filed Sept. 8, 2021); United States
v. California, 921 F.3d 865, 876 (9th Cir. 2019), cert. de-
nied, 141 S. Ct. 124 (2020). The United States’ preemp-
tion and intergovernmental immunity claims fall within
that authority because they challenge S.B. 8’s interfer-
ence with federal programs and its threatened imposi-
tion of liability on federal employees and contractors.

Conflict preemption doctrine provides that “state
laws are preempted when they conflict with federal
law.” Arizona, 567 U.S. 399; see id. at 399-400. As rel-
evant here, that occurs where federal law imposes obli-
gations on the federal government and “‘compliance
with both federal and state regulations is a physical im-
possibility’” or “the challenged state law ‘stands as an
obstacle to the accomplishment of the full purposes and
objectives of Congress.”” Ibid. (citations omitted). Un-
der the doctrine of intergovernmental immunity, States
can neither “control the operations of the constitutional
laws enacted by Congress” nor directly impede the Ex-
ecutive Branch’s “execution of those laws.” Trump v.
Vance, 140 S. Ct. 2412, 2425 (2020); see Mayo v. United
States, 319 U.S. 441, 445 (1943). States accordingly can-
not impose liability on federal officials or contractors
for carrying out their federal duties. See In re Neagle,
135 U.S. 1, 75-76 (1890); see also Goodyear Atomic
Corp. v. Miller, 486 U.S. 174, 181 (1988) (intergov-
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ernmental immunity applies even if a “federal function
is carried out by a private contractor”).

S.B. 8 is preempted and violates the doctrine of in-
tergovernmental immunity because it impairs the abil-
ity of federal agencies, contractors, and employees to
carry out their duties under federal law. For example,
the Bureau of Prisons must protect the rights of preg-
nant inmates by “arrang[ing] for an abortion to take
place” if an inmate requests one. 28 C.F.R. 551.23(c).
Similarly, the Department of Health and Human Ser-
vices’ Office of Refugee Resettlement, which has cus-
tody of certain unaccompanied noncitizen minors, has
adopted policies to comply with its legal obligations that
require it to “provide access to abortion services when
requested and permitted by law.” Pet. App. 27a. Other
federal agencies have responsibilities that require them
to arrange, pay for, or otherwise facilitate abortion in
certain circumstances, including cases of rape or incest.
See id. at 26a-27a (discussing the United States Mar-
shals Service, the Department of Defense, the Depart-
ment of Labor, the Centers for Medicare and Medicaid
Services, and the Office of Personnel Management).
And by imposing liability on anyone who aids or abets
an abortion, or even intends to do so, S.B. 8 threatens
suits against federal employees and contractors for car-
rying out their duties under federal law. Id. at 26a; see
1d. at 101a.

2. Texas has not seriously disputed that the United
States has authority to seek injunctive relief against the
enforcement of State laws that purport to regulate fed-
eral agencies, employees, and contractors. It has as-
serted instead (Appl. Opp. 18-20) that the United States
lacks Article 111 standing to bring those claims here on
the theory that the injury to federal programs, employ-
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ees, and contractors is speculative. But the district
court found otherwise, specifically determining that the
government engages in activities “that would subject
federal employees and contractors to civil liability un-
der S.B. 8.” Pet. App. 27a; see id. at 26a-28a.

Texas has also suggested that its courts might not
hold a federal defendant liable. See Appl. Opp. 20. But
S.B. 8’s text includes no such exception. And even if
state courts might construe the law not to apply to the
federal government or its contractors, S.B. 8 would still
pose an obstacle to the federal government’s opera-
tions: Because the law has essentially eliminated abor-
tion in Texas after six weeks of pregnancy, federal em-
ployees and contractors who are required to facilitate
abortion care cannot do so within the State. Pet. App.
28a. As aresult, S.B. 8 is already interfering with the
government’s activities in Texas. See, e.g., Office of
Refugee Resettlement, Administration for Children &
Families, U.S. Dep’t of Health & Human Servs., Field
Guidance #21—Compliance with Garza Requirements
for Pregnant Unaccompanied Children in Texas (Oct.
1, 2021), https:/go.usa.gov/xMJME (adopting special
procedures in light of S.B. 8).

II. THE FEDERAL COURTS HAVE AUTHORITY TO ENTER
RELIEF PREVENTING ENFORCEMENT OF S.B. 8

The federal courts have authority to enter injunctive
relief against Texas that will redress the United States’
injuries by preventing enforcement of S.B. 8. The
courts also have authority to enter declaratory relief.
This Court should reject Texas’s assertion that the fed-
eral courts are powerless to address its nullification of
federal constitutional rights.
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A. The Federal Courts May Enjoin Texas To Prevent En-
forcement of S.B. 8

S.B. 8 is a statute enacted by the Texas legislature,
signed by the Texas governor, and enforceable in Texas
courts. In a calculated effort to evade judicial review,
the law delegates the State’s enforcement authority to
members of the public who have no connection to the
prohibited conduct. But it is the State that has empow-
ered and encouraged those plaintiffs to sue. And it is
the State that crafted this unprecedented regime in a
deliberate attempt to make constitutionally protected
abortions unavailable in Texas. Itis, in short, plain that
the State of Texas is responsible for the constitutional
violations caused by S.B. 8. It should be equally plain
that where, as here, the State’s sovereign immunity
does not apply, see Alden v. Maine, 527 U.S. 706, 755-
756 (1999), Texas can be enjoined to prevent those vio-
lations.

Everything after that is just a question of how to
craft appropriate relief. Those remedial questions
should not distract from the core point: It was proper
for the district court to enjoin the State to halt its ongo-
ing constitutional violations. Indeed, in cases where
States are defendants, it is not unusual to simply enjoin
the State (and perhaps the governor or other senior of-
ficials) and leave it to the State to determine what ac-
tions should be taken by which state officers and em-
ployees to achieve compliance.”

" See, e.g., Pennsylvania v. West Virginia, 262 U.S. 623, 624
(1923) (ordering “[t]hat the defendant state, and her several offic-
ers, agents and servants, are hereby severally enjoined from enfore-
ing, or attempting to enforce” an unconstitutional law); United
States v. Alabama, 443 Fed. Appx. 411, 420 (11th Cir. 2011) (per
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In the usual case, it is relatively clear how a State
should comply with a directive to prevent enforcement
of an unconstitutional law. Here, that question is com-
plicated by Texas’s deliberate attempt to “insulate the
State from responsibility for implementing and enforc-
ing the regulatory regime,” Whole Woman’s Health,
141 S. Ct. at 2495 (Roberts, C.J., dissenting), by dele-
gating the State’s S.B. 8 enforcement authority to mem-
bers of the public. Accordingly—and in response to the
State’s express request for direction about “who is sup-
posed to do what” under an injunction, Pet. App. 59a
(citation omitted)—the district court specified that an
injunction against Texas would prevent enforcement of
the law at each stage of S.B. 8 enforcement proceedings.
Specifically, the injunction against the State properly
binds the plaintiffs who file S.B. 8 suits; the clerks and
judges who docket and administer them; and the state
officials who enforce the resulting judgments. Id. at

curiam) (injunction pending appeal barring “the State of Alabama’s
enforcement” of two challenged provisions); United States v. Ari-
zona, 703 F. Supp. 2d 980, 1008 (D. Ariz. 2010) (preliminary injunc-
tion affirmed in part in Arizona, supra, which “enjoin[ed] the State
of Arizona and [the Governor] from enforcing the following Sec-
tions” of the challenged law); United States v. South Carolina, 11-
cv-2958 D. Ct. Doc. 153, at 1 (D. S.C. Mar. 4, 2014) (permanently
enjoining the “State of South Carolina,” as well as the State’s Gov-
ernor and Attorney General, from “implementing” certain provi-
sions of challenged law); cf. United States v. Texas, 340 U.S. 900
(1950) (in suit against the State, enjoining “the State of Texas, its
privies, assigns, lessees, and other persons claiming under it” from
engaging in certain activities); United States v. Louisiana, 340 U.S.
899 (1950) (similar); Organized Village of Kake v. Egan, 80 S. Ct. 33,
34 (1959) (Brennan, J., in chambers) (in suit against State and its
governor, entering a temporary restraining order “restraining the
State of Alaska and its Governor, and the agents of both” from en-
forcing a state prohibition).
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110a-111a. Texas has not shown any impropriety in any
of those aspects of the injunction—let alone all of them.

Texas’s remedial arguments have, moreover, con-
sistently addressed the wrong question. The issue is
not whether the United States could have brought a
suit, or obtained an injunction against, S.B. 8 plaintiffs,
clerks, judges, or the officials who enforce S.B. 8 judg-
ments. The question instead is whether those persons
are properly bound by an injunction against the State of
Texas, the only defendant the United States sued here.
That question is governed by Federal Rule of Civil Pro-
cedure 65(d), which codifies traditional equitable rules
defining who can be bound by an injunction.

1. An injunction against Texas properly binds private
parties who file and maintain S.B. 8 suits with notice
of the injunction

a. Under Rule 65(d)(2), an injunction binds “only the
following who receive actual notice of it by personal ser-
vice or otherwise: (A) the parties; (B) the parties’ offic-
ers, agents, servants, employees, and attorneys; and
(C) other persons who are in active concert or partici-
pation with anyone described in Rule 65(d)(2)(A) or
(B).” Fed. R. Civ. P. 65(d)(2). This Court has explained
that the rule “is derived from the common-law doctrine
that a decree of injunction not only binds the parties de-
fendant but also those identified with them in interest,
in ‘privity’ with them, represented by them or subject
to their control.” Regal Knitwear Co. v. NLRB, 324
U.S. 9, 14 (1945). The essence of the rule is that “de-
fendants may not nullify a decree by carrying out pro-
hibited acts through aiders and abettors, although they
were not parties to the original proceeding.” Ibid.

Private plaintiffs who bring suit under S.B. 8 with
notice of the district court’s injunction fall squarely
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within the text and the purpose of Rule 65(d)(2). They
do not sue to redress any personal injury or to vindicate
any private rights; instead, they accept the State’s offer
to exercise authority delegated by the State to enforce
the State’s public policy in exchange for compensation
in the form of bounties of at least $10,000. In so doing,
those plaintiffs at a minimum act “in active concert or
participation” with the State under Rule 65(d)(2)(C).

Individuals satisfy that criterion if they are in “priv-
ity” with an enjoined party, e.g., Texas v. Department
of Labor, 929 F.3d 205, 210-211 (5th Cir. 2019), or if they
“knowingly aid[] or abet[]” a violation of the injunction,
Goya Foods, Inc. v. Wallack Mgmt. Co., 290 F.3d 63, 74
(1st Cir.), cert. denied, 537 U.S. 974 (2002). Private
plaintiffs who file S.B. 8 suits notwithstanding an in-
junction against the State’s enforcement of S.B. 8 would
do precisely that. Although the State itself would be
enjoined from enforcing the statute, plaintiffs who the
State has empowered and encouraged to act on its be-
half would aid and abet—indeed, carry out—the en-
forcement that the injunction prohibits. Their actions
would “negate” both the United States’ right to the non-
enforcement of S.B. 8, as recognized by the injunction,
and Texas’s “constitutional obligation” to ensure that
result. United States v. Hall, 472 F.2d 261, 265 (5th Cir.
1972) (Wisdom, J.) (upholding contempt sanction
against non-party where his actions “imperiled the
court’s fundamental power to make a binding” and ef-
fective “adjudication between the parties properly be-
fore it”).

In addition, private plaintiffs are in “privity” with the
State, because they have a “‘sufficiently close identity
of interests’ to justify application of nonparty claim pre-
clusion,” and Rule 65(d)(2) reflects the same principles.
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National Spiritual Assembly of the Baha’is of the
United States Under Hereditary Guardianship, Inc. v.
National Spiritual Assembly of Baha’is of the United
States, Inc., 628 F.3d 837, 849 (7th Cir. 2010) (citation
omitted). For purposes of both doctrines, the State is
properly considered to represent the interests of the
private plaintiffs the State has deputized to enforce S.B.
8. See pp. 43-45, infra.

Nor is there anything anomalous about treating
nominally private actors as part of, or in active concert
with, the State. In a “traditional” pre-enforcement
challenge under Section 1983 or Ex parte Young, an af-
fected party would sue the state officers charged with
enforcing the allegedly unconstitutional law and, if suc-
cessful, would obtain an injunction against them. Such
relief would also be proper if the “enforcer” is not a
state official, but a private individual; indeed, Ex parte
Young is premised on the idea that once stripped of
their state immunity, executive officials are merely pri-
vate individuals who are proper defendants in a pre-
enforcement challenge. See 209 U.S. at 159-160.

Here, the State has tried to avoid Ex parte Young
suits by disclaiming enforcement by its executive offi-
cials and instead deputizing members of the public. And
by not requiring any connection between an S.B. 8
plaintiff and the challenged abortion, the State has tried
to make it impossible to identify the universe of persons
who will bring S.B. 8 suits in advance. But once S.B. 8
plaintiffs actually bring such suits, their actions are at-
tributable to, and in concert with, the State. By bring-
ing S.B. 8 enforcement actions, S.B. 8 plaintiffs “exer-
cise * ** aright or privilege having its source in state
authority.” FEdmonson v. Leesville Concrete Co., 500
U.S. 614, 621 (1991). And they may “be described in all
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fairness as * * * state actor[s].” Ibid. S.B. 8 plaintiffs
rely on “governmental assistance and benefits”—a
state-created cause of action, and the promise of a
$10,000 bounty; they perform the “traditional govern-
ment function” of enforcing Texas’s abortion re-
strictions, without any private injury; and the result of
the scheme is to chill constitutional rights in a manner
and to a degree that private actors could not achieve
without “the incidents of government authority.” Id. at
620-622. Recognizing that private plaintiffs may be
bound by an injunction against the State ensures that
the State cannot “nulliffy]” constitutional rights simply
by delegating enforcement authority to private actors.
Smith v. Allwright, 321 U.S. 649, 664 (1944).

The district court thus correctly determined that its
injunction could bind persons who act on behalf of or in
concert with the State. Pet. App. 110a. And to make its
relief effective and facilitate the notice required by Rule
65, the court ordered the State to publish notice of the
injunction “on all of its public-facing court websites” or
to propose other means of “plainly informing the pub-
lic.” Id. at 111a.

b. Texas has objected that an injunction that
reaches S.B. 8 plaintiffs would be improper because a
court “cannot lawfully enjoin the world at large.” Appl.
Opp. 30 (citation omitted); see id. at 31. But an injunc-
tion against the State, including those individuals who
affirmatively choose to exercise the State’s delegated
enforcement authority, would not do that. Such an in-
junction would not reach the universe of potential S.B.
8 plaintiffs; it would bind only those individuals who ac-
tually act in concert with or on behalf of the State by
bringing or maintaining an S.B. 8 suit with notice of the
injunction. Pet. App. 69a; see id. at 110a (explaining
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that the preliminary injunction does not “run[] to the
future actions of private individuals per se” and that
“those private individuals’ actions are proscribed to the
extent” that they actually attempt to bring an S.B. 8 ac-
tion). Texas’s decision to delegate its enforcement
power to private bounty hunters rather than state offi-
cials does not strip the federal courts of authority to
craft effective injunctive relief by reaching those who
choose to exercise their delegated authority to enforce
the State’s unconstitutional law.

2. In these unusual circumstances, an injunction
against Texas properly binds state court clerks and
Jjudges

The district court also correctly concluded that its
injunction could reach “state court judges and state
court clerks who have the power to enforce or adminis-
ter” S.B. 8 actions. Pet. App. 110a. This Court has held
that “judicial immunity is not a bar to prospective in-
junctive relief against a judicial officer acting in her ju-
dicial capacity.” Pulliam v. Allen, 466 U.S. 522, 541-542
(1984). And although Section 1983 prohibits injunections
against judicial officers unless declaratory relief was vi-
olated or unavailable, see Whole Woman’s Health, 13
F.4th at 444, this suit by the United States is not based
on Section 1983.

To be sure, injunctions that run to state clerks and
judges are unusual. But that is because other forms of
relief are typically more appropriate—most obviously,
a plaintiff can ordinarily secure an injunction binding
“the enforcement official authorized to bring suit under
the statute.” In re Justices of the Supreme Court of
Puerto Rico, 695 F.2d 17, 21 (1st Cir. 1982) (Breyer, J.);
see Ex parte Young, 209 U.S. at 163. Here, Texas has
deliberately sought to thwart that ordinary remedy.
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And where “it is arguably necessary to enjoin a judge to
ensure full relief to the parties,” In re Justices, 695 F.2d
at 23, injunctions that foreclose state clerks or courts
from processing or maintaining cases have long been
permitted.®

Texas has objected (Appl. Opp. 16-17, 26) that there
is no justiciable controversy between the United States
and the judges and clerks and that a federal court may
only enjoin the parties to the suit. But that misses the
point: The injunction runs against the State, which is a
party, and there is a justiciable controversy between
the United States and Texas.

Texas has also observed (Appl. Opp. 27) that state-
court judges are ordinarily expected to follow the fed-
eral Constitution in adjudicating cases. But in this
unique context, that does not remove the need for in-
junctive relief. By design, the mere threat of even un-
successful S.B. 8 suits chills constitutionally protected
conduct: Those suits can be brought in unlimited num-
bers, in diverse and inconvenient fora, subject to a bar

8 See, e.g., In re BankAmerica Corp. Sec. Litig., 263 F.3d 795, 798
(8th Cir. 2001) (affirming injunction barring state court from certi-
fying plaintiff classes to avoid circumvention of prior injunction),
cert. denied, 535 U.S. 970 (2002); Blackard v. Memphis Area Med.
Ctr. for Women, Inc., 262 F.3d 568, 573-574 (6th Cir. 2001) (deter-
mining that under Rule 65(d), “Tennessee juvenile courts were
within the scope” of an injunction “and could not enforee” the State’s
parental consent statute and judicial bypass procedure “during the
pendency of that injunction”), cert. denied, 535 U.S. 1053 (2002);
WXYZ, Inc. v. Hand, 658 F.2d 420, 422, 427 (6th Cir. 1981) (affirm-
ing injunction against state court judge where unconstitutional stat-
ute required issuance of a suppression order barring media from
publishing defendant’s identity); ef. General Motors Corp. v. Buha,
623 F.2d 455, 463 (6th Cir. 1980) (finding error in injunction against
state court judges and ecourt personnel “when an injunction against
the litigant would have accomplished the same purpose”).
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on applying preclusion principles to defeat successive
suits, and with no prospect of the defendant’s recover-
ing the attendant expenses of litigation because of S.B.
8’s one-way fee-shifting. As nearly two months of expe-
rience have made clear, the fact that state court judges
would ultimately be obligated to reject such suits does
not eliminate S.B. 8’s harm to the supremacy of federal
law and to women who are unable to exercise their con-
stitutional rights.

In this case, therefore, the cause of the United
States’ injury is not primarily a risk that state judges
hearing S.B. 8 suits would disregard federal law. It is
instead that S.B. 8 is structured so that the mere pro-
spect of the filing of a blizzard of enforcement suits has
effectively nullified a constitutional right. And the lop-
sided procedures in those suits were deliberately struc-
tured to maximize that deterrent effect. In these unu-
sual circumstances, where the mere threat of filing and
docketing of actions contributes to a constitutional vio-
lation, it is appropriate to enjoin the courts from admin-
istering the suits to redress that chilling effect. And to
the extent Texas objects to an injunction that binds
judges acting in their adjudicatory capacities, the same
relief could be afforded by simply enjoining clerks from
accepting S.B. 8 suits for filing. See, e.g., Strickland v.
Alexander, 772 F.3d 876, 886 (11th Cir. 2014) (holding
that court clerk was a proper defendant under Article
I1II in suit for injunctive relief, where docketing of affi-
davit and issuing of summons “were the immediate
cause[s]” of plaintiff’s past and likely future injuries);
Finberg v. Sullivan, 634 F.2d 50, 53 (3d Cir. 1980) (en
banc) (similar; rejecting argument that court clerk was
not a proper defendant because his duties were “minis-
terial” in nature).
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3. An injunction against Texas properly binds state of-
ficials who enforce S.B. 8 judgments

Finally, an injunction against Texas may bar state
executive officials from “enforcing judgments in” S.B. 8
suits. Pet. App. 110a. Although S.B. 8 relies on depu-
tized private citizens to bring enforcement actions,
state executive officials (including “sheriff[s],” “consta-
ble[s],” and county “clerk[s]”) may enforce the resulting
state-court judgments. Tex. R. Civ. P. 622; Tex. Prop.
Code Ann. § 52.004. And although the Fifth Circuit con-
cluded in Whole Woman’s Health that other state exec-
utive officials do not enforce S.B. 8, that suit did not in-
volve the officials who would enforce the judgments in
S.B. 8 suits. See 13 F.4th at 439 n.2, 443-444.

Texas has responded that sheriffs, constables, and
county clerks may technically work for political subdi-
visions rather than the State itself. Appl. Opp. 28 (citing
Monsanto Co. v. Cornerstones Mun. Util. Dist., 865
S.W.2d 937, 939-940 (Tex. 1993) (interpreting the mean-
ing of the word “state” in a state-law statute of limita-
tions provision)). But even if that meant those officials
are not agents or employees of the State under Rule
65(d)(2)(B), they would, at a minimum, act “in active
concert or participation” with the State under Rule
65(d)(2)(C). And although Texas has speculated (ibid.)
that S.B. 8 plaintiffs might find otker means of enfore-
ing S.B. 8 judgments, foreclosing executive officials
from doing so would help to alleviate the injury from
S.B. 8’s deterrent effect. To the extent that this aspect
of the injunction is not a complete answer, that merely
underscores the need for its other facets.

ok ok ok ok

Texas thus cannot identify any impropriety in any
aspect of the district court’s injunction. And the State
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should not be heard to complain about the particulars of
the district court’s response to its unprecedented
scheme unless it is prepared to offer some alternative
form of effective relief. But Texas has steadfastly re-
fused to do so. See, e.g., Appl. Opp. 24-25. That is be-
cause Texas’s objection is, at bottom, not to the struec-
ture of any particular injunction, but to any relief that
would halt S.B. 8's ongoing nullification of the Constitu-
tion as interpreted by this Court. After all, that is why
the State adopted S.B. &8s extraordinary structure to
begin with.

The implications of Texas’s position are startling: If,
as Texas insists, courts cannot enjoin the State itself, or
reach the actions of the parties who exercise delegated
state enforcement authority by bringing S.B. 8 suits, or
prevent administration of those suits by court person-
nel, or bar enforcement by officials of any resulting
judgments, then a State could use the same mechanism
to effectively nullify any constitutional decision of this
Court with which it disagreed. A State might, for ex-
ample, ban the sale of firearms for home protection,
contra District of Columbia v. Heller, 554 U.S. 570
(2008), or prohibit independent corporate campaign ad-
vertising, contra Citizens United v. FEC, 558 U.S. 310
(2010), and deputize its citizens to seek large bounties
for each sale or advertisement. See generally Firearms
Policy Coalition Amicus Brief, Whole Woman’s Health,
supra (No. 21-463). Those statutes, too, would plainly
violate the Constitution as interpreted by this Court.
But under Texas’s theory, they could be enforced with-
out prior judicial review—and, by creating an enforce-
ment scheme sufficiently lopsided and punitive, the
State could deter the exercise of the targeted constitu-
tional right altogether.
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The State’s procedural ingenuity should not permit
it to nullify the Constitution, or this Court’s decisions.
To the contrary, this Court has long held that its au-
thoritative interpretations of the Constitution “can nei-
ther be nullified openly and directly by state legislators
or state executive or judicial officers nor nullified indi-
rectly by them through evasive schemes.” Cooper v.
Aaron, 358 U.S. 1, 17 (1958).

B. The Federal Courts May Issue A Declaratory Judgment
Against Texas

In granting certiorari before judgment, this Court
asked the parties to address the question whether the
United States may seek and obtain declaratory as well
as injunctive relief. Declaratory relief is available, but
it is not an adequate substitute for preliminary and per-
manent injunctive relief prohibiting enforcement of
S.B. 8.

1. The Declaratory Judgment Act provides that “[i]n
a case of actual controversy within its jurisdiction * * *
any court of the United States * * * may declare the
rights and other legal relations of any interested party
seeking such declaration, whether or not further relief
is or could be sought.” 28 U.S.C. 2201(a); see Fed. R.
Civ. P. 57. Accordingly, the United States’ authority to
bring this action in equity allows it to seek declaratory
as well as injunctive relief.

2. It is not clear, however, that declaratory relief by
itself would redress the United States’ injuries. One of
the purposes of the Declaratory Judgment Act is “to
provide a milder alternative to the injunction remedy.”
Steffel v. Thompson, 415 U.S. 452, 467 (1974) (citation
omitted); see 28 U.S.C. 2202 (providing for “[flurther
necessary or proper relief based on a declaratory judg-
ment”). Accordingly, courts sometimes find that “an
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injunction is not necessary or appropriate” if a govern-
ment defendant “has represented that it will obey the
law as declared by the court in the future.” Calderon
Jimenez v. Nielsen, 399 F. Supp. 3d 1, 2 (D. Mass. 2018);
cf. Sanchez—Espinoza v. Reagan, 770 F.2d 202, 208 n.8
(D.C. Cir. 1985) (Scalia, J.) (“[1]t must be presumed that
federal officers will adhere to the law as declared by the
court.”). But given S.B. 8’s unusual structure, it is far
from apparent that the Texas Attorney General would
make such a representation here.

In other circumstances, declaratory judgments pro-
vide effective relief largely because of their preclusive
effect. The Declaratory Judgment Act provides that a
declaratory judgment “shall have the force and effect of
a final judgment or decree.” 28 U.S.C. 2201(a). One of
the drafters of the Declaratory Judgment Act explained
that that provision “is designed to indicate that the de-
claratory judgment is a final judgment like any coercive
judgment conclusively determining the rights of the
parties and constituting res judicata.” KEdwin Bor-
chard, The Federal Declaratory Judgments Act, 21 Va.
L. Rev. 35, 47 (1934); see Steffel, 415 U.S. at 468 n.18.

Here, the preclusive effect of a declaratory judgment
would likely offer some, but not complete, relief. Be-
cause Texas is the named defendant in this suit, the de-
claratory judgment would issue against Texas itself (as
well as the defendants-intervenors). The United States
would argue that a judgment against Texas declaring
S.B. 8 invalid would bind private S.B. 8 plaintiffs as a
matter of issue preclusion. “The preclusive effect of a
federal-court judgment is determined by federal com-
mon law.” Taylor v. Sturgell, 553 U.S. 880, 891 (2008).
This Court has explained that although a judgment gen-
erally does not bind nonparties, that rule is “subject to
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exceptions.” Id. at 893. Most relevant here, “a party
bound by a judgment may not avoid its preclusive force
by relitigating through a proxy. Preclusion is thus in
order when a person who did not participate in a litiga-
tion later brings suit as the designated representative
of a person who was a party to the prior adjudication.”
Id. at 895.

Private S.B. 8 plaintiffs are in substance the desig-
nated representatives of the State in bringing S.B. 8 ac-
tions. See, e.g., Chicago, Rock Island & Pac. Ry. Co. v.
Schendel, 270 U.S. 611, 620 (1926) (“Identity of parties
is not a mere matter of form, but of substance.”). S.B.
8 effects an unprecedented delegation of state enforce-
ment authority to individuals who need have no per-
sonal relationship to the abortion at issue. S.B. 8 plain-
tiffs thus act as the State’s “designated representa-
tive[s].” Sturgell, 553 U.S. at 895.

Although Texas’s method of enforcing its abortion
ban is unprecedented, there is nothing novel about the
proposition that “government litigation can preclude re-
litigation by individuals” who seek to prosecute a public
interest. 18A Charles Alan Wright et al., Federal Prac-
tice and Procedure § 4458.1 (3d ed. 2017). For example,
in City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320
(1958), the Court held that a judgment in an earlier suit
in which the State of Washington was a party “was ef-
fective, not only against the State, but also against its
citizens, including the taxpayers of Tacoma, for they, in
their common publie rights as citizens of the State, were
represented by the State in those proceedings.” Id. at
340-341 (citing authority); see, e.g., Washington v.
Washington State Commercial Passenger Fishing Ves-
sel Ass’n, 443 U.S. 658, 692 n.32 (1979); cf. Hinderlider
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v. La Plata River & Cherry Creek Ditch Co., 304 U.S.
92, 106-108 (1938).

By similar reasoning, a judgment against the State
declaring S.B. 8 invalid would require the dismissal of
actions brought by S.B. 8 plaintiffs as a matter of issue
preclusion. But this Court’s Fourteenth Amendment
precedents already require dismissal of those actions on
the merits. And as discussed above, the fact that S.B. 8
suits are legally foreclosed has not prevented the stat-
ute from nullifying the right to abortion in Texas be-
cause it does not address one of S.B. 8’s principal bur-
dens: The threat of a potentially unlimited number of
harassing and expensive lawsuits filed in courts
throughout the State.

3. Accordingly, while a declaratory judgment would
provide some relief, the appropriate remedy for Texas’s
deliberate nullification of this Court’s precedents is a
permanent injunction against the State prohibiting en-
forcement of S.B. 8, which would appropriately bind
S.B. 8 plaintiffs, clerks, judges, and other state officials.
And at a minimum, the availability of a declaratory
judgment at the end of this litigation in no way dimin-
ishes the need for preliminary injunctive relief now.
Although “a district court can generally protect the in-
terests of a federal plaintiff by entering a declaratory
judgment” at the conclusion of the proceedings, “prior
to final judgment there is no established declaratory
remedy comparable to a preliminary injunction.”
Doran v. Salem Inn, Inc., 422 U.S. 922, 931 (1975). Be-
cause S.B. 8 is presently causing irreparable harm, the
United States’ authority to seek and obtain a declara-
tory judgment later is no substitute for the preliminary
injunctive relief granted by the district court to
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safeguard constitutional rights and the supremacy of
federal law now.

Accordingly, if this Court determines that the
United States is likely to establish that it has authority
to seek injunctive or declaratory relief, it should affirm
the preliminary injunction. It should also immediately
vacate the Fifth Circuit’s stay of the injunction, which—
as the United States demonstrated in its pending
application—is enabling Texas’s ongoing nullification of
this Court’s precedents and systematic denial of consti-
tutional rights in the State.
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CONCLUSION

The Court should hold that the United States has au-
thority to bring this suit and obtain effective relief, va-
cate the stay entered by the Fifth Circuit, and affirm
the preliminary injunction entered by the district court.
Alternatively, the Court could hold that the United
States has authority to bring this suit and obtain effec-
tive relief, vacate the stay, and remand to allow the
Fifth Circuit to consider any other issues respondents
might seek to raise in their appeals of the preliminary
injunction.
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APPENDIX

1. 28 U.S.C. 2201(a) provides:

Creation of remedy

(a) In a case of actual controversy within its juris-
diction, except with respect to Federal taxes other than
actions brought under section 7428 of the Internal Rev-
enue Code of 1986, a proceeding under section 505 or
1146 of title 11, or in any civil action involving an anti-
dumping or countervailing duty proceeding regarding a
class or kind of merchandise of a free trade area country
(as defined in section 516A(f)(9) of the Tariff Act of
1930), as determined by the administering authority,
any court of the United States, upon the filing of an ap-
propriate pleading, may declare the rights and other le-
gal relations of any interested party seeking such decla-
ration, whether or not further relief is or could be
sought. Any such declaration shall have the force and
effect of a final judgment or decree and shall be review-
able as such.

2. 28 U.S.C. 2202 provides:
Further relief

Further necessary or proper relief based on a declar-
atory judgment or decree may be granted, after reason-
able notice and hearing, against any adverse party whose
rights have been determined by such judgment.

(1a)
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3. 42 U.S.C. 1983 provides:

Civil action for deprivation of rights

Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or Ter-
ritory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party in-
jured in an action at law, suit in equity, or other proper
proceeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in
such officer’s judicial capacity, injunctive relief shall not
be granted unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes
of this section, any Act of Congress applicable exclu-
sively to the District of Columbia shall be considered to
be a statute of the District of Columbia.

4. Tex. Health & Safety Code, ch. 171, subch. H,
§§ 171.201-171.212 provides:

SUBCHAPTER H. DETECTION OF FETAL
HEARTBEAT

Sec. 171.201. DEFINITIONS. In this subchapter:

(1) “Fetal heartbeat” means cardiac activity or the
steady and repetitive rhythmic contraction of the fetal
heart within the gestational sac.

(2) “Gestational age” means the amount of time that
has elapsed from the first day of a woman’s last men-
strual period.
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(3) “Gestational sac” means the structure compris-
ing the extraembryonic membranes that envelop the un-
born child and that is typically visible by ultrasound af-
ter the fourth week of pregnancy.

(4) “Physician” means an individual licensed to
practice medicine in this state, including a medical doc-
tor and a doctor of osteopathic medicine.

(5) “Pregnancy” means the human female reproduc-
tive condition that:

(A) begins with fertilization;

(B) occurs when the woman is earrying the devel-
oping human offspring; and

(C) is calculated from the first day of the woman’s
last menstrual period.

(6) “Standard medical practice” means the degree
of skill, care, and diligence that an obstetrician of ordi-
nary judgment, learning, and skill would employ in like
circumstances.

(7) “Unborn child” means a human fetus or embryo
in any stage of gestation from fertilization until birth.

Sec. 171.202. LEGISLATIVE FINDINGS. The
legislature finds, according to contemporary medical re-
search, that:

(1) fetal heartbeat has become a key medical
predictor that an unborn child will reach live birth;

(2) cardiac activity begins at a biologically iden-
tifiable moment in time, normally when the fetal
heart is formed in the gestational sac;
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(3) Texas has compelling interests from the out-
set of a woman’s pregnancy in protecting the health
of the woman and the life of the unborn child; and

(4) to make an informed choice about whether to
continue her pregnancy, the pregnant woman has a
compelling interest in knowing the likelihood of her
unborn child surviving to full-term birth based on the
presence of cardiac activity.

See. 171.203. DETERMINATION OF PRES-
ENCE OF FETAL HEARTBEAT REQUIRED; REC-
ORD.

(a) For the purposes of determining the presence of
a fetal heartbeat under this section, “standard medical
practice” includes employing the appropriate means of
detecting the heartbeat based on the estimated gesta-
tional age of the unborn child and the condition of the
woman and her pregnancy.

(b) Except as provided by Section 171.205, a physi-
cian may not knowingly perform or induce an abortion
on a pregnant woman unless the physician has deter-
mined, in accordance with this section, whether the
woman’s unborn child has a detectable fetal heartbeat.

(c) Inmaking a determination under Subsection (b),
the physician must use a test that is:

(1) consistent with the physician’s good faith and
reasonable understanding of standard medical prac-
tice; and

(2) appropriate for the estimated gestational age
of the unborn child and the condition of the pregnant
woman and her pregnancy.
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(d) A physician making a determination under Sub-
section (b) shall record in the pregnant woman’s medical
record:

(1) the estimated gestational age of the unborn
child;

(2) the method used to estimate the gestational
age; and

(3) the test used for detecting a fetal heartbeat,
including the date, time, and results of the test.

Sec. 171.204. PROHIBITED ABORTION OF UN-
BORN CHILD WITH DETECTABLE FETAL
HEARTBEAT; EFFECT.

(a) Except as provided by Section 171.205, a physi-
cian may not knowingly perform or induce an abortion
on a pregnant woman if the physician detected a fetal
heartbeat for the unborn child as required by Section
171.203 or failed to perform a test to detect a fetal heart-
beat.

(b) A physician does not violate this section if the
physician performed a test for a fetal heartbeat as re-
quired by Section 171.203 and did not detect a fetal
heartbeat.

(¢) This section does not affect:

(1) the provisions of this chapter that restrict or
regulate an abortion by a particular method or dur-
ing a particular stage of pregnancy; or

(2) any other provision of state law that regu-
lates or prohibits abortion.
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Sec. 171.205. EXCEPTION FOR MEDICAL
EMERGENCY; RECORDS.

(a) Sections 171.203 and 171.204 do not apply if a
physician believes a medical emergency exists that pre-
vents compliance with this subchapter.

(b) A physician who performs or induces an abortion
under circumstances described by Subsection (a) shall
make written notations in the pregnant woman’s medi-
cal record of:

(1) the physician’s belief that a medical emer-
gency necessitated the abortion; and

(2) the medical condition of the pregnant woman
that prevented compliance with this subchapter.

(e) A physician performing or inducing an abortion
under this section shall maintain in the physician’s prac-
tice records a copy of the notations made under Subsec-
tion (b).

Sec. 171.206. CONSTRUCTION OF SUBCHAP-
TER.

(a) This subchapter does not create or recognize a
right to abortion before a fetal heartbeat is detected.

(b) This subchapter may not be construed to:

(1) authorize the initiation of a cause of action
against or the prosecution of a woman on whom an
abortion is performed or induced or attempted to be
performed or induced in violation of this subchapter;

(2) wholly or partly repeal, either expressly or
by implication, any other statute that regulates or
prohibits abortion, including Chapter 6-1/2, Title 71,
Revised Statutes; or
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(3) restrict a political subdivision from regulat-
ing or prohibiting abortion in a manner that is at least
as stringent as the laws of this state.

Sec. 171.207. LIMITATIONS ON PUBLIC EN-
FORCEMENT.

(a) Notwithstanding Section 171.005 or any other
law, the requirements of this subchapter shall be en-
forced exclusively through the private civil actions de-
scribed in Section 171.208. No enforcement of this
subchapter, and no enforcement of Chapters 19 and 22,
Penal Code, in response to violations of this subchapter,
may be taken or threatened by this state, a political sub-
division, a district or county attorney, or an executive or
administrative officer or employee of this state or a po-
litical subdivision against any person, except as pro-
vided in Section 171.208.

(b) Subsection (a) may not be construed to:

(1) legalize the conduct prohibited by this sub-
chapter or by Chapter 6-1/2, Title 71, Revised Stat-
utes;

(2) limit in any way or affect the availability of a
remedy established by Section 171.208; or

(3) limit the enforceability of any other laws that
regulate or prohibit abortion.

See. 171.208. CIVIL LIABILITY FOR VIOLA-
TION OR AIDING OR ABETTING VIOLATION.

(a) Any person, other than an officer or employee of
a state or local governmental entity in this state, may
bring a civil action against any person who:
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(1) performs or induces an abortion in violation
of this subchapter;

(2) knowingly engages in conduct that aids or
abets the performance or inducement of an abortion,
including paying for or reimbursing the costs of an
abortion through insurance or otherwise, if the abor-
tion is performed or induced in violation of this sub-
chapter, regardless of whether the person knew or
should have known that the abortion would be per-
formed or induced in violation of this subchapter; or

(3) intends to engage in the conduct described
by Subdivision (1) or (2).

(b) If aclaimant prevails in an action brought under
this section, the court shall award:

(1) injunctive relief sufficient to prevent the de-
fendant from violating this subchapter or engaging in
acts that aid or abet violations of this subchapter;

(2) statutory damages in an amount of not less
than $10,000 for each abortion that the defendant
performed or induced in violation of this subchapter,
and for each abortion performed or induced in viola-
tion of this subchapter that the defendant aided or
abetted; and

(3) costs and attorney’s fees.

() Notwithstanding Subsection (b), a court may not
award relief under this section in response to a violation
of Subsection (a)(1) or (2) if the defendant demonstrates
that the defendant previously paid the full amount of
statutory damages under Subsection (b)(2) in a previous
action for that particular abortion performed or induced
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in violation of this subchapter, or for the particular con-
duct that aided or abetted an abortion performed or in-
duced in violation of this subchapter.

(d) Notwithstanding Chapter 16, Civil Practice and
Remedies Code, or any other law, a person may bring an
action under this section not later than the fourth anni-
versary of the date the cause of action accrues.

(e) Notwithstanding any other law, the following
are not a defense to an action brought under this section:

(1) ignorance or mistake of law;

(2) a defendant’s belief that the requirements of
this subchapter are unconstitutional or were uncon-
stitutional;

(3) a defendant’s reliance on any court decision
that has been overruled on appeal or by a subsequent
court, even if that court decision had not been over-
ruled when the defendant engaged in conduct that vi-
olates this subchapter;

(4) adefendant’s reliance on any state or federal
court decision that is not binding on the court in
which the action has been brought;

(5) non-mutual issue preclusion or non-mutual
claim preclusion;

(6) the consent of the unborn child’s mother to
the abortion; or

(7) any claim that the enforcement of this sub-
chapter or the imposition of civil liability against the
defendant will violate the constitutional rights of
third parties, except as provided by Section 171.209.

(f) Itis an affirmative defense if:
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(1) a person sued under Subsection (a)(2) rea-
sonably believed, after conducting a reasonable in-
vestigation, that the physician performing or induec-
ing the abortion had complied or would comply with
this subchapter; or

(2) a person sued under Subsection (a)(3) rea-
sonably believed, after conducting a reasonable in-
vestigation, that the physician performing or induec-
ing the abortion will comply with this subchapter.

(f-1) The defendant has the burden of proving an af-
firmative defense under Subsection (f)(1) or (2) by a pre-
ponderance of the evidence.

(g) This section may not be construed to impose lia-
bility on any speech or conduct protected by the First
Amendment of the United States Constitution, as made
applicable to the states through the United States Su-
preme Court’s interpretation of the Fourteenth Amend-
ment of the United States Constitution, or by Section 8§,
Article I, Texas Constitution.

(h) Notwithstanding any other law, this state, a
state official, or a district or county attorney may not
intervene in an action brought under this section. This
subsection does not prohibit a person described by this
subsection from filing an amicus curiae brief in the ac-
tion.

(i) Notwithstanding any other law, a court may not
award costs or attorney’s fees under the Texas Rules of
Civil Procedure or any other rule adopted by the su-
preme court under Section 22.004, Government Code, to
a defendant in an action brought under this section.
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(j) Notwithstanding any other law, a civil action un-
der this section may not be brought by a person who im-
pregnated the abortion patient through an act of rape,
sexual assault, incest, or any other act prohibited by
Sections 22.011, 22.021, or 25.02, Penal Code.

See. 171.209. CIVIL LIABILITY: UNDUE
BURDEN DEFENSE LIMITATIONS.

(a) A defendant against whom an action is brought
under Section 171.208 does not have standing to assert
the rights of women seeking an abortion as a defense to
liability under that section unless:

(1) the United States Supreme Court holds that
the courts of this state must confer standing on that
defendant to assert the third-party rights of women
seeking an abortion in state court as a matter of fed-
eral constitutional law; or

(2) the defendant has standing to assert the
rights of women seeking an abortion under the tests
for third-party standing established by the United
States Supreme Court.

(b) A defendant in an action brought under Section
171.208 may assert an affirmative defense to liability un-
der this section if:

(1) the defendant has standing to assert the
third-party rights of a woman or group of women

seeking an abortion in accordance with Subsection
(a); and

(2) the defendant demonstrates that the relief
sought by the claimant will impose an undue burden
on that woman or that group of women seeking an
abortion.
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(¢) A court may not find an undue burden under
Subsection (b) unless the defendant introduces evidence
proving that:

(1) an award of relief will prevent a woman or a
group of women from obtaining an abortion; or

(2) an award of relief will place a substantial ob-
stacle in the path of a woman or a group of women
who are seeking an abortion.

(d) A defendant may not establish an undue burden
under this section by:

(1) merely demonstrating that an award of relief
will prevent women from obtaining support or assis-
tance, financial or otherwise, from others in their ef-
fort to obtain an abortion; or

(2) arguing or attempting to demonstrate that
an award of relief against other defendants or other
potential defendants will impose an undue burden on
women seeking an abortion.

(e) The affirmative defense under Subsection (b) is
not available if the United States Supreme Court over-
rules Roe v. Wade, 410 U.S. 113 (1973) or Planned
Parenthood v. Casey, 505 U.S. 833 (1992), regardless of
whether the conduct on which the cause of action is
based under Section 171.208 occurred before the Su-
preme Court overruled either of those decisions.

(f) Nothing in this section shall in any way limit or
preclude a defendant from asserting the defendant’s
personal constitutional rights as a defense to liability
under Section 171.208, and a court may not award relief
under Section 171.208 if the conduct for which the de-
fendant has been sued was an exercise of state or federal
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constitutional rights that personally belong to the de-
fendant.

Sec. 171.210. CIVIL LIABILITY: VENUE.

(a) Notwithstanding any other law, including Sec-
tion 15.002, Civil Practice and Remedies Code, a civil ac-
tion brought under Section 171.208 shall be brought in:

(1) the county in which all or a substantial part
of the events or omissions giving rise to the claim oc-
curred;

(2) the county of residence for any one of the nat-
ural person defendants at the time the cause of action
accrued,;

(3) the county of the principal office in this state
of any one of the defendants that is not a natural per-
son; or

(4) the county of residence for the claimant if the
claimant is a natural person residing in this state.

(b) If a civil action is brought under Section 171.208
in any one of the venues described by Subsection (a), the
action may not be transferred to a different venue with-
out the written consent of all parties.

Sec. 171.211.  SOVEREIGN, GOVERNMENTAL,
AND OFFICIAL IMMUNITY PRESERVED.

(a) This section prevails over any conflicting law, in-
cluding:

(1) the Uniform Declaratory Judgments Act;
and

(2) Chapter 37, Civil Practice and Remedies
Code.
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(b) This state has sovereign immunity, a political
subdivision has governmental immunity, and each of-
ficer and employee of this state or a political subdivision
has official immunity in any action, claim, or counter-
claim or any type of legal or equitable action that chal-
lenges the validity of any provision or application of this
chapter, on constitutional grounds or otherwise.

() A provision of state law may not be construed to
waive or abrogate an immunity described by Subsection
(b) unless it expressly waives immunity under this sec-
tion.

Sec. 171.212. SEVERABILITY.

(a) Mindful of Leavitt v. Jane L., 518 U.S. 137
(1996), in which in the context of determining the sev-
erability of a state statute regulating abortion the
United States Supreme Court held that an explicit state-
ment of legislative intent is controlling, it is the intent of
the legislature that every provision, section, subsection,
sentence, clause, phrase, or word in this chapter, and
every application of the provisions in this chapter, are
severable from each other.

(b) If any application of any provision in this chapter
to any person, group of persons, or circumstances is
found by a court to be invalid or unconstitutional, the
remaining applications of that provision to all other per-
sons and circumstances shall be severed and may not be
affected. All constitutionally valid applications of this
chapter shall be severed from any applications that a
court finds to be invalid, leaving the valid applications in
force, because it is the legislature’s intent and priority
that the valid applications be allowed to stand alone.
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Even if a reviewing court finds a provision of this chap-
ter to impose an undue burden in a large or substantial
fraction of relevant cases, the applications that do not
present an undue burden shall be severed from the re-
maining applications and shall remain in force, and shall
be treated as if the legislature had enacted a statute lim-
ited to the persons, group of persons, or circumstances
for which the statute’s application does not present an
undue burden.

(b-1) If any court declares or finds a provision of this
chapter facially unconstitutional, when discrete applica-
tions of that provision can be enforced against a person,
group of persons, or circumstances without violating the
United States Constitution and Texas Constitution,
those applications shall be severed from all remaining
applications of the provision, and the provision shall be
interpreted as if the legislature had enacted a provision
limited to the persons, group of persons, or circum-
stances for which the provision’s application will not vi-
olate the United States Constitution and Texas Consti-
tution.

(¢) The legislature further declares that it would
have enacted this chapter, and each provision, section,
subsection, sentence, clause, phrase, or word, and all
constitutional applications of this chapter, irrespective
of the fact that any provision, section, subsection, sen-
tence, clause, phrase, or word, or applications of this
chapter, were to be declared unconstitutional or to rep-
resent an undue burden.

(d) If any provision of this chapter is found by any
court to be unconstitutionally vague, then the applica-
tions of that provision that do not present constitutional
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vagueness problems shall be severed and remain in
force.

(e) No court may decline to enforce the severability
requirements of Subsections (a), (b), (b-1), (¢), and (d) on
the ground that severance would rewrite the statute or
involve the court in legislative or lawmaking activity.
A court that declines to enforce or enjoins a state official
from enforcing a statutory provision does not rewrite a
statute, as the statute continues to contain the same
words as before the court’s decision. A judicial injunc-
tion or declaration of unconstitutionality:

(1) 1is nothing more than an edict prohibiting en-
forcement that may subsequently be vacated by a
later court if that court has a different understanding
of the requirements of the Texas Constitution or
United States Constitution;

(2) 1isnot a formal amendment of the language in
a statute; and

(3) no more rewrites a statute than a decision by
the executive not to enforce a duly enacted statute in
a limited and defined set of circumstances.

5. Fed. R. Civ. P. 57 provides:
Declaratory Judgment

These rules govern the procedure for obtaining a de-
claratory judgment under 28 U.S.C. § 2201. Rules
38 and 39 govern a demand for a jury trial. The ex-
istence of another adequate remedy does not preclude a
declaratory judgment that is otherwise appropriate.
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The court may order a speedy hearing of a declaratory-
judgment action.

6. Fed. R. Civ. P. 65 provides:

Injunctions and Restraining Orders
(a) PRELIMINARY INJUNCTION.

(1) Notice. The court may issue a preliminary
injunction only on notice to the adverse party.

(2) Consolidating the Hearing with the Trial on
the Merits. Before or after beginning the hearing
on a motion for a preliminary injunction, the court
may advance the trial on the merits and consolidate
it with the hearing. Even when consolidation is not
ordered, evidence that is received on the motion and
that would be admissible at trial becomes part of the
trial record and need not be repeated at trial. But
the court must preserve any party’s right to a jury
trial.

(b) TEMPORARY RESTRAINING ORDER.

(1) Issuing Without Notice. The court may is-
sue a temporary restraining order without written or
oral notice to the adverse party or its attorney only
if:

(A) specific facts in an affidavit or a verified
complaint clearly show that immediate and irrep-
arable injury, loss, or damage will result to the
movant before the adverse party can be heard in
opposition; and
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(B) the movant’s attorney certifies in writing
any efforts made to give notice and the reasons
why it should not be required.

(2) Contents; Expiration. Every temporary
restraining order issued without notice must state
the date and hour it was issued; describe the injury
and state why it is irreparable; state why the order
was issued without notice; and be promptly filed in
the clerk’s office and entered in the record. The or-
der expires at the time after entry—not to exceed 14
days—that the court sets, unless before that time the
court, for good cause, extends it for a like period or
the adverse party consents to a longer extension.
The reasons for an extension must be entered in the
record.

(3) Expediting the Preliminary-Injunction
Hearing. If the order is issued without notice, the
motion for a preliminary injunction must be set for
hearing at the earliest possible time, taking prece-
dence over all other matters except hearings on older
matters of the same character. At the hearing, the
party who obtained the order must proceed with the
motion; if the party does not, the court must dissolve
the order.

(4) Motion to Dissolve. On 2 days’ notice to the
party who obtained the order without notice—or on
shorter notice set by the court—the adverse party
may appear and move to dissolve or modify the order.
The court must then hear and decide the motion as
promptly as justice requires.

(c) SECURITY. The court may issue a preliminary
injunction or a temporary restraining order only if the
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movant gives security in an amount that the court con-
siders proper to pay the costs and damages sustained by
any party found to have been wrongfully enjoined or re-
strained. The United States, its officers, and its agen-
cies are not required to give security.

(d) CONTENTS AND SCOPE OF EVERY INJUNCTION
AND RESTRAINING ORDER.

(1) Contents. Every order granting an injunc-
tion and every restraining order must:

(A) state the reasons why it issued,;
(B) state its terms specifically; and

(C) describe in reasonable detail—and not by
referring to the complaint or other document—the
act or acts restrained or required.

(2) Persons Bound. The order binds only the
following who receive actual notice of it by personal
service or otherwise:

(A) the parties;

(B) the parties’ officers, agents, servants,
employees, and attorneys; and

(C) other persons who are in active concert
or participation with anyone described in Rule
65(d)(2)(A) or (B).

(e) OTHER LAwWS NOT MODIFIED. These rules do
not modify the following:

(1) any federal statute relating to temporary re-
straining orders or preliminary injunctions in actions
affecting employer and employee;
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(2) 28 U.S.C. § 2361, which relates to prelimi-
nary injunctions in actions of interpleader or in the
nature of interpleader; or

3) 28 U.S.C. § 2284, which relates to actions that
must be heard and decided by a three-judge district
court.

(f) CoPYRIGHT IMPOUNDMENT. This rule applies
to copyright-impoundment proceedings.



