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while at the store and home. Sam and Stacey
perceived Lamoureux’s threats to be real and
threatening, with the present ability for Lamoureux to
carry them out. In addition to the content of his threat
establishing jurisdiction, there was sufficient evidence
and testimony for the court to conclude that
Lamoureux made the threatening communication
while in Montana. Here, “from the facts and evidence,
the only rational conclusion [that] can be drawn is that
the crime was committed in the state and county
alleged”; it was reasonable to conclude that
Lamoureux, while in Montana, communicated threats
to immediately harm Stacey while she was in
Montana, and burn down the building in which the
jewelry store was located. Jackson, 180 Mont. at 200,
589 P.2d at 1013.

135 4. Did the District Court fully and fairly instruct
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937 Lamoureux challenges the instructions given
regarding Counts II and IIT and argues the District
Court effectively amended the Information by
improperly instructing the jury on uncharged
elements as to Counts II and III.?2 He argues that by
changing the essential elements, the instructions
changed the nature and substance of the charge. He
relies on our decision in Spotted Eagle. In Spotted
Eagle, the State charged the defendant with Partner
or Family Member Assault and specifically alleged in
the information that the defendant had caused bodily
injury. At the end of trial, the State offered a jury
instruction that the defendant alternatively had
committed the offense by causing reasonable
apprehension of bodily injury. Spotted Eagle, 9 2-3.
This Court determined that the State’s reliance on the
additional theory of reasonable apprehension of bodily
injury constituted a substantive change to the charge,
requiring reversal. Spotted Eagle, 9 11, 13-15. We
concluded that “[c]hanging the essential elements
change[s] the nature and substance of the charge”
against the defendant. Spotted Eagle, Y 11.

38 Our decision in Spotted Eagle, however, did not
take into account whether evidence presented at trial,

2 Count II charged Lamoureux with communicating to Sam and
threatening Stacey, while speaking with the purpose to
intimidate, threaten, and harass. The District Court instructed
the jury on “obscene, lewd, or profane language” with the purpose
to “harass, annoy or offend”—elements not found in the State’s
charge. Similarly, Count III charged Lamoureux with
communicating to Sam and threatening Stacey and Sam’s store,
and speaking with the purpose to intimidate and threaten. The
District Court, instructed the jury on Lamoureux using “obscene,
lewd, or profane language with the purpose to harass, annoy or
offend,” or, alternatively, threats “with the purpose to harass,
annoy or offend.”
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and inferences therefrom, supported the alternative
instruction. A jury instruction “may be given when it
is relevant to evidence or issues in a case, and when it
is supported either by some evidence or some logical
inference from other evidence presented at trial.” State
v. Johnson, 1998 MT 289, § 35, 291 Mont. 501, 969
P.2d 925 (citations omitted); see also State v. Robbins,
1998 MT 297, q 28, 292 Mont. 23, 971 P.2d 359 (“As a
basic rule, trial courts are required to instruct a jury
on . ..issue[s] or theor[ies] that [are] supported by the
evidence.”) (rev’d on other grounds). Our decision in
Spotted Eagle rested on the premise that the State
made no suggestion, before or during trial, that it
would offer a reasonable apprehension of bodily injury
theory. The State first raised the theory through the
jury instruction at the close of evidence.

939 Lamoureux cannot claim similar surprise here.
In contrast to Spotted Eagle, evidence and inferences
at trial manifestly supported giving the instructions
for Counts II and III. Here, Lamoureux’s own words
were evidence that in threatening to “kill” Stacey,
Lamoureux used “obscene, lewd, or profane language
with the purpose to harass, annoy or offend,” as the
jury was instructed for Counts II and III. As to Count
II, Sam testified, without objection, that Lamoureux
said, “I want to kill that fucking cunt . . .. I’'m going to
stuff her in a culvert for the skunks to eat her....I'm
going to kill her now.” Sam testified that Lamoureux’s
language was profane, offensive, threatening, and
harassing. As to Count III, Sam testified, again
without objection, that Lamoureux said,

I'm going to go kill her now. I want to go
shoot her in the face with my .45 and
watch her eyes bulge out. I'm going to kill
that fucking cunt and then I’'m going to
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put her in the garbage bin in back and set
it on fire.

Again, Sam testified that Lamoureux’s language was
profane, threatening to him, offensive, and harassing.
Thus, the court’s instructions took this evidence into
account—a factor that was not at issue in Spotted
Eagle.

940 A district court has broad discretion in
formulating jury instructions, and we review jury
instructions to determine whether the instructions, as
a whole, fully and fairly instruct the jury on the law
applicable to the case. Spotted Eagle, ¥ 6. To constitute
reversible error, any mistake in instructing the jury
must prejudicially affect the defendant’s substantial
rights. Spotted Eagle, § 6. Here, Lamoureux’s right to
notice of the charges brought against him was not
violated—Lamoureux knew what he had been charged
with, knew what the law said, knew what he said to
Sam, and knew what the evidence against him was, as
it was presented at trial. All three counts alleged that
Lamoureux’s conduct was contrary to § 45-8-213(1)(a),
MCA, the entirety of which was given to the jury as an
instruction without objection. We do not find this was
an abuse of discretion.

CONCLUSION

941 The Privacy in Communications statute, § 45-8-
213, MCA, is not overly broad nor an improper
content-based law and does not violate the Montana
and United States Constitutions. A violation of the
Privacy in Communications statute may occur when
the threatening communication is made about
someone other than the recipient of that
communication. The District Court correctly
concluded that the evidence and testimony established
that Lamoureux made the threatening communication
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to Sam while Lamoureux was in Montana and that it
had jurisdiction over Count III. The District Court
fully and fairly instructed the jury on the elements of
the offenses in accordance with the charges and
evidence that was presented. Lamoureux’s convictions
are affirmed.

/S/ LAURIE McKINNON
We concur:
/S/ MIKE McGRATH
/S/ JAMES JEREMIAH SHEA
/S/ BETH BAKER

/S/ DIRK M. SANDEFUR
/S/ INGRID GUSTAFSON
/S/ JIM RICE
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APPENDIX B
Cause No. DC-17-633(A)

THE MONTANA ELEVENTH JUDICIAL
DISTRICT COURT
FLATHEAD COUNTY

STATE OF MONTANA,
Plaintiff,
V.
WILLIAM FREDERICK LAMOUREUX,
Defendant.

ORDER RE: DEFENDANT’S MOTION TO
DISMISS

Pending before the Court is Defendant’s Motion to
Dismiss, filed April 25, 2018. The State filed its
Response on May 9, 2018. Defendant filed a Reply on
May 15, 2018.

The Defendant has moved to dismiss this case,
challenging the constitutionality of the underlying
Privacy in Communications statute. The State
responds by arguing this Court is bound by precedent
in application of the statute and provides support for
the constitutionality of the provision.

ORDER

Based on the following Rationale, the Defendant’s
Motion to Suppress is DENIED.

RATIONALE
A. Factual Background

Defendant has been charged with four counts of
Privacy in Communications under Section 45-8-
213(1)(a), MCA. With a jury trial imminent,
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Defendant “moves for an order declaring § 45-8-
213(1)(a) unconstitutional and dismissing the
Information in its entirety.” Def. Mot. to Dismiss, p.
22, Apr. 25, 2018.

B. Legal Analysis

The offense of Privacy in Communications in
codified under Section 45-8-213(1)(a), MCA, which
provides, in relevant part:

(1) Except as provided in 69-6-104, a person
commits the offense of violating privacy in
communications if the person knowingly or
purposely:

(a) with the purpose to terrify,
intimidate, threaten, harass, annoy, or
offend, communicates with a person by
electronic communication and uses
obscene, lewd, or profane language,
suggests a lewd or lascivious act, or
threatens to inflict injury or physical
harm to the person or property of the
person. The use of obscene, lewd, or
profane language or the making of a
threat or lewd or lascivious suggestions
is prima facie evidence of an intent to
terrify, intimidate, threaten, harass,
annoy, or offend.

The Montana Supreme Court has recently
analyzed this statute in State v. Dugan, 2013 MT 38,
369 Mont. 39, 303 P.3d 755. In Dugan, the Court
struck down “the prima facie provision of the Privacy
in Communications statute” as “facially overbroad.”
Dugan, 963. However, the Court maintained the
constitutionality of the remainder of the statute,
holding that it is “well established that ‘the same
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statute may be in part constitutional and in part
unconstitutional, and that if the parts are wholly
independent of each other, that which is constitutional
may stand while that which is unconstitutional will be
rejected.” Ibid. (citing State v. Lance, 222 Mont. 92,
99, 721 P.2d 1258, 1264, (1986); Brockett v. Spokane
Arcades, 472 U.S. 491, (1985). The Court went on to
hold that:

Though the statute was only designed to
burden or punish activities which are not
constitutionally protected, the statute
includes within its scope activities which
are protected by the First Amendment.
Therefore, the statute sweeps within its
prohibitions speech which may not be
punished constitutionally. With the
prima facie provision invalidated,
Montana’s Privacy in Communications
statute legitimately encompasses only
those electronic communications made
with the purpose to terrify, intimidate,
threaten, harass, annoy, or offend. Such
communications can be proscribed
without violating the Montana and
United States Constitutions.

Dugan, 964.

In his Motion, Defendant confronts Dugan, urging
this Court “to read the opinion on overbreadth as
merely addressing the constitutionality of the prima
facie evidence provision.” Def. Mot. to Dismiss, p. 9,
Apr. 25, 2018. Defendant contends that doing so would
be “keeping with the flow of the court’s decision, which
tends to focus almost exclusively on the prima facie
evidence provision when discussing overbreadth.” Id.
In other words, Defendant asserts the Court’s analysis
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of the remainder of the Privacy in Communications
statute comprises nonbinding dicta.

The Court does not agree. Although analysis on the
rationale behind the constitutionality of the rest of
Section 45-8-213, MCA, is light, it is not mere
suggestion. Conversely, the Court wupheld the
provision and found that “such communications can be
proscribed without violating the Montana and United
States Constitutions.” Nothing could drive this point
home with any greater magnitude then Defendant’s
own logic. Defendant argues that because the briefs
submitted in Dugan did not analyze the
constitutionality of the statute as a whole, “nobody
involved in the case gave significant attention to the
gravity of the court’s declaration” regarding the
constitutionality of the remaining statute. Id.
However, clearly, from their own words, one entity
gave the issue significant consideration: The Montana
Supreme Court. The Court found it imperative to
review the prima facie issue in the context of the
statute as a whole. After doing so, the Court
invalidated part of the statute, and kept the rest.
When doing so, the Court explicitly found the
remainder of the statute to be constitutional. Thus, the
Court does not view the Court’s holding as mere dicta.

This district court cannot find Section 45-8-213,
MCA, to be unconstitutionally overbroad when the
Montana Supreme Court has explicitly held the
opposite. Dugan is controlling. The Court does not
dismiss Defendant’s challenge as lacking in merit or
support. Instead, the Court finds it is bound by Dugan,
and therefore Defendant’s efforts must be rejected.
Defendant’s Motion is DENIED.

Dated this 2nd day of July, 2018.
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/S/ _AMY EDDY

Amy Eddy, District Judge



28a

APPENDIX C
Cause No. DC-17-633(A)

THE MONTANA ELEVENTH JUDICIAL
DISTRICT COURT
FLATHEAD COUNTY

STATE OF MONTANA,
Plaintiff,
V.
WILLIAM FREDERICK LAMOUREUX,
Defendant.
JUDGMENT AND SENTENCE

On September 6, 2018, the above-named
Defendant appeared with counsel for a hearing in
aggravation and mitigation of sentence following the
Defendant’s conviction on July 13, 2018. Following the
hearing it is the Judgment and Sentence of this Court
as follows:

I. COUNT I Privacy in Communications, a Felony,
in violation of Mont. Code Ann. §45-8-213(1)(a).

O The imposition of sentence is Deferred for a pe-
riod of ___ years.

O The Defendant is committed to the Depart-
ment of Corrections for a period of _
year(s), with ___ years suspended.

M The Defendant is sentenced to the Montana
State Prison for a period of _5 years, with _0
years suspended
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The Defendant is sentenced to the Flathead
County Jail for a period of __ days, with ___
days suspended.

COUNT II: Privacy in Communications, a Felony,
in violation of Mont. Code Ann. §45-8-213(1)(a).

O

O

I11.
Felony, in violation of Mont. Code Ann. §45-8-
213(1)(a).

O

O

The imposition of sentence is Deferred for a pe-
riod of ___ years.

The Defendant is committed to the Depart-
ment of Corrections for a period of _
year(s), with ___ years suspended.

The Defendant is sentenced to the Montana
State Prison for a period of _5 years, with _0
years suspended

The Defendant is sentenced to the Flathead
County Jail for a period of __ days, with ___
days suspended.

COUNT III: Privacy in Communications, a

The imposition of sentence is Deferred for a pe-
riod of ___ years.

The Defendant is committed to the Depart-
ment of Corrections for a period of _
year(s), with ___ years suspended.

The Defendant is sentenced to the Montana
State Prison for a period of _5 years, with _0
years suspended.

The Defendant is sentenced to the Flathead
County Jail for a period of ___ days, with ___
days suspended.
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IV.Credit for Time Served: Defendant is given
credit for _253 day time served.

V. Concurrent/Consecutive Provisions: The Sen-
tence shall run Concurrent/Consecutive. Addi-
tional provisions:

VIL.Enhancements: N/A

O Pursuant to §46-18-221, MCA, the Defendant
shall serve an additional ___ years at the Mon-
tana State Prison for the use of a firearm or
weapon in the commission of the offense. This
sentence shall be served consecutively to the
sentences imposed under the other Count(s)
above.

O Other:

VII. Persistent Felony Offender: Pursuant to
§46-18-502, MCA, the Court finds Defendant is a
Persistent Felony Offender __ N/A

VIII. Parole Restriction: Pursuant to §46-18-202,
MCA, the Court finds the Defendant ineligible for
parole and participation in the supervised release
program while serving the above term of
imprisonment, as follows, for the following reasons:

N/A

IX.Conditions: The Court recommends that any
deferred or suspended portions of sentence(s) shall
be subject to the conditions, as amended at the
sentencing hearing, contained in the Presentence
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Investigation Report, dated August 31, 2018, which
are attached hereto as Exhibit A.

Additional Provisions and Recommenda-
tions: The Court recommends Defendant be
screened and considered for:

Forfeiture: Pursuant to §45-9-206, MCA, the
Court enters the following forfeiture order:

N/A

Reasons for Sentence: In fashioning the sen-
tence the Court has been guided by sentencing
policy of the State of Montana to punish each
offender commensurate with the nature and de-
gree of harm caused by the offense and to hold
an offender accountable; protect the public, re-
duce crime, and increase the public sense of
safety by incarcerating violent offenders and se-
rious repeat offenders; provide restitution, rep-
aration, and restoration to the victim of the of-
fense; and encourage and provide opportunities
for the offender’s self-improvement to provide
rehabilitation and reintegration of offenders
back into the community. Mont. Code Ann. §46-
18-101. In addition, the sentence:

O Is consistent with the plea agreement.

There was no plea agreement

4] Is consistent with the recommendation of
Adult Probation and Parole.
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Adult P&P assessed the Defendant as hav-

ing a moderate risk of reoffending, which they
concede errors on the side of caution

M Considers the Defendant’s past criminal
record.

The Defendant has 19 prior misdemeanors,

including DUI, assault and multiple privacy in
communications convictions

%} Takes into account the position and input
of the victim(s).

Sam McGough, Stacey McGough and em-
ployees of McGough & Company testified as to
the Defendant’s escalating behaviors and have
fear of him based on their history

%} Provides for substantial punishment or
potential punishment, commensurate
with the seriousness of the offenses(s).

While the language & comments were made
to Sam McGough & Ashley Dunigan they were
directed at Stacey McGough who had a restrain-
ing order against the Defendant

M Provides opportunity for Defendant’s
treatment or rehabilitation, and is in the
best interest of the community.

The Defendant needs chemical dependency
and mental health treatment needs
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M Acknowledges the positive steps the De-
fendant has taken since charges were
filed.

The Defendant has been in custody

M Acknowledges the financial position of
the Defendant.

The Defendant is self-employed electrician,
but since this has lost his licensure, his tools
have been stolen. He earns $2,400/month when
employed, owns a home, but owes $45,000 in
child support and $4,000 IRS lien

Bond, if any, posted by or on behalf of the De-
fendant, is exonerated and shall be released.

If either party believes that the written
Judgment filed herein does not conform to the oral
pronouncement of this Court at the time of sentencing,
either the Defendant or the State may request a
hearing to modify the written, filed Judgment. This
request must be made by either the State or the
Defendant within 120 days of the filing of the
written Judgment. In the event such request is
made, a hearing will be held to consider the motion at
which the Defendant must be present unless
Defendant waives the right to be present. If no request
for modification is filed by either the State or the
Defendant within 120 days, the right to a modification
hearing shall be waived.

Dated this 19th day of September, 2018.
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/S/ _AMY EDDY

Amy Eddy, District Judge
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APPENDIX D
Mont. Code Ann. § 45-8-213
Privacy in communications

Effective: [See Text Amendments] to
September 30, 2019

(1) Except as provided in 69-6-104, a person commits
the offense of violating privacy in communications if
the person knowingly or purposely:

(a) with the purpose to terrify, intimidate,
threaten, harass, annoy, or offend, communicates
with a person by electronic communication and
uses obscene, lewd, or profane language, suggests
a lewd or lascivious act, or threatens to inflict
injury or physical harm to the person or property of
the person. The use of obscene, lewd, or profane
language or the making of a threat or lewd or
lascivious suggestions is prima facie evidence of an
intent to terrify, intimidate, threaten, harass,
annoy, or offend.

(b) uses an electronic communication to attempt to
extort money or any other thing of value from a
person or to disturb by repeated communications
the peace, quiet, or right of privacy of a person at
the place where the communications are received;

(c) records or causes to be recorded a conversation
by use of a hidden electronic or mechanical device
that reproduces a human conversation without the
knowledge of all parties to the conversation. This
subsection (1)(c) does not apply to:

(i) elected or appointed public officials or to
public employees when the transcription or
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recording is done in the performance of official
duty;

(i1) persons speaking at public meetings;

(iii) persons given warning of the transcription
or recording, and if one person provides the
warning, either party may record; or

(iv) a health care facility, as defined in 50-5-101,
or a government agency that deals with health
care if the recording is of a health care
emergency telephone communication made to
the facility or agency.

(2) Except as provided in 69-6-104, a person commits
the offense of violating privacy in communications if
the person purposely intercepts an electronic
communication. This subsection does not apply to
elected or appointed public officials or to public
employees when the interception is done in the
performance of official duty or to persons given
warning of the interception.

(3)(a) A person convicted of the offense of violating
privacy in communications shall be fined an amount
not to exceed $500 or be imprisoned in the county jail
for a term not to exceed 6 months, or both.

(b) On a second conviction of subsection (1)(a) or
(1)(b), a person shall be imprisoned in the county
jail for a term not to exceed 1 year or be fined an
amount not to exceed $1,000, or both.

(¢c) On a third or subsequent conviction of
subsection (1)(a) or (1)(b), a person shall be
imprisoned in the state prison for a term not to
exceed 5 years or be fined an amount not to exceed
$10,000, or both.
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(4) “Electronic communication” means any transfer
between persons of signs, signals, writing, images,
sounds, data, or intelligence of any nature transmitted
in whole or in part by a wire, radio, electromagnetic,
photoelectronic, or photo-optical system.



