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QUESTION PRESENTED 

Whether a statute that criminalizes speech in-
tended to annoy or offend is unconstitutionally over-
broad under the First Amendment. 
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PARTIES TO THE PROCEEDING 

William Frederick Lamoureux, petitioner on re-
view, was the defendant-appellant below. 

The State of Montana, respondent on review, was 
the plaintiff-appellee below. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioner William Frederick Lamoureux respect-
fully petitions for a writ of certiorari to review the 
judgment of the Montana Supreme Court. 

INTRODUCTION 

William Frederick Lamoureux was convicted under 
a Montana statute that criminalizes electronic com-
munications made with the purpose to “harass, annoy, 
or offend,” using “obscene, lewd, or profane language.” 
Mont. Code Ann. § 45-8-213 (to Sept. 2019).  Virtually 
every state has a similar form of electronic harassment 
law, with varying degrees of breadth. 

Since Justice White urged this Court to consider 
the “application of First Amendment principles in this 
area of the law” four decades ago, Gormley v. Dir., 
Conn. State Dep’t of Prob., 449 U.S. 1023, 1024 (1980) 
(White, J., dissenting from denial of certiorari), courts 
have split over whether laws prohibiting speech in-
tended to annoy or offend are facially overbroad.  Eight 
state high courts and one federal court of appeals have 
held that such laws are facially overbroad in violation 
of the First Amendment.  Three federal courts of ap-
peals and six state high courts, including the Montana 
Supreme Court here, have held that they do not violate 
the First Amendment, either because they regulate 
conduct rather than speech, or because they do not 
sweep in enough constitutionally protected speech to 
warrant facial invalidation. 

The Court should resolve this enduring and wors-
ening split.  The question is one of great and increasing 
importance, particularly given the prevalence of simi-
lar statutes, the proliferation of electronic communica-
tions that fall within the reach of those statutes, and 
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the possibility of such electronic communications be-
ing covered by multiple jurisdictions.  This petition 
presents a suitable vehicle for resolving the question 
because Lamoureux was convicted only under Mon-
tana’s electronic harassment statute and raised a First 
Amendment challenge to the statute at each stage of 
the proceedings.  The Court should grant the petition.  

OPINIONS BELOW 

The opinion of the Montana Supreme Court, Pet. 
App. 1a, is published at 485 P.3d 192 (Mont. 2021).  
The relevant order of the Montana Eleventh Judicial 
District Court, Pet. App. 23a, is unpublished. 

JURISDICTION 

The judgment of the Montana Supreme Court was 
entered on April 20, 2021.  Pet. App. 1a.  On March 19, 
2020, this Court entered a standing order that ex-
tended the time within which to file a petition for a 
writ of certiorari in this case to September 17, 2021.  
This Court has jurisdiction under 28 U.S.C. § 1257(a). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The First Amendment to the Constitution provides, 
in relevant part: “Congress shall make no law . . . 
abridging the freedom of speech.”  U.S. Const., Amdt. 
1. 

The Fourteenth Amendment to the Constitution 
provides, in relevant part: “No state shall make or en-
force any law which shall abridge the privileges or im-
munities of citizens of the United States; nor shall any 
state deprive any person of life, liberty, or property, 
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without due process of law . . . .”  U.S. Const., Amdt. 
14. 

Section 45-8-213 of the Montana Code Annotated 
(to Sept. 2019) provides, in relevant part: 

“(1) Except as provided in 69-6-104, a person 
commits the offense of violating privacy in com-
munications if the person knowingly or pur-
posely: 

“(a) with the purpose to terrify, intimi-
date, threaten, harass, annoy, or offend, 
communicates with a person by electronic 
communication and uses obscene, lewd, 
or profane language, suggests a lewd or 
lascivious act, or threatens to inflict in-
jury or physical harm to the person or 
property of the person. . . . 

….. 

“(4)  “Electronic communication” means any 
transfer between persons of signs, signals, writ-
ing, images, sounds, data, or intelligence of any 
nature transmitted in whole or in part by a wire, 
radio, electromagnetic, photoelectronic, or 
photo-optical system.”1 

STATEMENT OF THE CASE 

William Frederick Lamoureux was convicted under 
a Montana state law that criminalizes speech intended 

                                            
1 Montana amended Section 45-8-213 in 2019.  Lamoureux 
was tried and convicted under the pre-2019 version, and ac-
cordingly challenges that version.  See Massachusetts v. 
Oakes, 491 U.S. 576, 585-86 (1989) (permitting First 
Amendment overbreadth challenges to statutes that were 
amended after the challenger’s conviction). 
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to annoy or offend listeners.  Eighteen courts have 
weighed in on whether similar statutes that criminal-
ize speech intended to annoy or offend are unconstitu-
tionally overbroad under the First Amendment, and 
they are evenly split.  Half have held that electronic 
harassment laws that prohibit speech intended to an-
noy or offend are facially overbroad and therefore un-
constitutional.  The other half have held either that 
the statutes regulate conduct, not speech, or that they 
do not sweep broadly enough to warrant facial invali-
dation.  This Court should resolve the growing split 
over whether Montana’s law and others like it around 
the country are consistent with the First Amendment. 

1. Certain narrow categories of speech are constitu-
tionally unprotected, and states may criminalize them.  
Nearly every state in the country bans certain forms of 
cyberstalking and other cybercrimes through elec-
tronic harassment statutes.  Office of Just. Programs, 
U.S. Dep’t of Just., Stalking and Domestic Violence 17 
(2001) (NCJ 186157), available at https://
www.ncjrs.gov/pdffiles1/ojp/186157.pdf. 

At the same time, state legislatures must draft 
these laws carefully to avoid infringing constitutional 
rights.  The vast majority of electronic speech is pro-
tected by the First Amendment, and statutes criminal-
izing electronic communications may sweep up broad 
swaths of constitutionally protected speech.  Because 
“First Amendment freedoms need breathing space to 
survive,” the “government may regulate in the area 
only with narrow specificity,” NAACP v. Button, 371 
U.S. 415, 433 (1963), and states must ensure their 
laws do not proscribe speech that the Constitution pro-
tects.  

To ensure that states have struck the right balance 
between regulating unprotected speech and respecting 
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protected speech, this Court recognizes that statutes 
may be challenged as facially overbroad under the 
First Amendment.  Ams. for Prosperity Found. v. 
Bonta, 141 S. Ct. 2373, 2378 (2021); United States v. 
Stevens, 559 U.S. 460, 473 (2010).  The overbreadth 
doctrine serves to protect against the chilling effect of 
overbroad laws, because “continued existence of the 
statute . . . would tend to suppress constitutionally pro-
tected rights” of others.  Gooding v. Wilson, 405 U.S. 
518, 521 (1972).  A law that intrudes on First Amend-
ment freedoms “may be invalidated as overbroad if a 
substantial number of its applications are unconstitu-
tional, judged in relation to the statute’s plainly legit-
imate sweep.”  Ams. for Prosperity Found, 141 S. Ct. at 
2378. 

This Court has never resolved a First Amendment 
facial overbreadth challenge to a state electronic har-
assment law.  But many lower courts have, and they 
have gone in divergent directions.  As Justice White 
observed four decades ago, the lower courts “are not in 
agreement concerning application of First Amendment 
principles in this area of the law.”  Gormley, 449 U.S. 
at 1024 (White, J., dissenting from denial of certio-
rari).  For example, it is “a bedrock First Amendment 
principle” that “[s]peech may not be banned on the 
ground that it expresses ideas that offend.”  Matal v. 
Tam, 137 S. Ct. 1744, 1751 (2017) (Alito, J.).  Yet many 
lower courts have upheld state electronic harassment 
statutes that primarily ban annoying or offensive 
speech, while others have struck them down as facially 
overbroad.  

In State v. Dugan, 303 P.3d 755 (Mont.), cert de-
nied, 571 U.S. 881 (2013), the Montana Supreme Court 
rejected a facial overbreadth challenge to Montana’s 
electronic harassment law, the Privacy in Communi-
cations Act, Mont. Code Ann. § 45-8-213(1)(a) (to Sept. 
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2019) (“the Act”).  After Dugan petitioned this Court 
for certiorari, Montana avoided this Court’s review by 
dismissing the prosecution.  See Letter from Counsel 
for Respondent, Dugan v. Montana, No. 13-13 (Aug. 2, 
2013). 

2. In this case, William Frederick Lamoureux was 
convicted under the Act for three phone calls that he 
placed in 2017.  Pet. App. 1a-2a (¶ 1).  Lamoureux was 
previously married to Stacey McGough and had two 
children with her.  Pet. App. 2a-3a (¶ 3).  At the time 
of trial, McGough owned a jewelry store in a building 
owned by her father, Sam.  Ibid.  In his three calls, 
Lamoureux threatened violent acts against 
McGough’s person, business, and employees.  Pet. 
App. 3a-4a (¶¶ 4-6). 

The first call was to a female employee at 
McGough’s store.  The employee described Lamoureux 
tone as “aggressive, angry, [and] drunk.”  Pet. App. 3a 
(¶ 4) (alteration in original).  In that call, Lamoureux 
asked for the phone numbers for his own child and for 
Sam.  Ibid.  After the employee refused to give him the 
numbers, Lamoureux responded: “Fuck you, I’m going 
to get you fired.”  Ibid.  He also told the employee that 
he “was going to kiss [her] and come down to the store 
and slap [her] ass.”  Ibid. (alterations in original).  The 
second call was to Sam.  Lamoureux told him: “I want 
to kill that fucking cunt [McGough].  I’m going to stuff 
her in a culvert for the skunks to eat her.  I’m going to 
kill her now.”  Pet. App. 3a (¶ 5).  The third call was 
also to Sam.  Lamoureux told Sam: “I’m going to go kill 
[McGough] now.  I want to shoot her in the face with 
my .45 and watch her eyes bulge out.  I’m going to kill 
that fucking cunt and then I’m going to put her in the 
garbage bin in back and set it on fire.”  Pet. App. 3a-4a 
(¶ 6).  He also threatened to burn down Sam’s building.  
Ibid. 



7 
 

 

3. Montana charged Lamoureux with three felony 
violations of the Act.  Before trial, Lamoureux moved 
to dismiss the charges against him on the ground that 
the Act was unconstitutionally overbroad on its face 
and violated both the First Amendment and the Mon-
tana State Constitution.  Pet. App. 4a (¶ 7).  The trial 
court denied Lamoureux’s motion, and he was con-
victed on all three counts.  Pet. App. 23a-27a; Pet. App. 
28a-29a.  

Lamoureux raised the same facial constitutional 
challenge to the Act to the Montana Supreme Court. 
Pet. App. 6a-7a (¶¶ 11-13).  He argued that the Act’s 
prohibition against speech made with the purpose to 
“annoy” or “offend” was overbroad on its face because 
it burdened constitutionally protected speech.  Pet. 
App. 6a-8a (¶¶ 11-15).  And by singling out those cate-
gories of speech, the Act unconstitutionally discrimi-
nated against speech based on its content.  Pet. App. 
11a-12a (¶ 21).  The Montana Supreme Court rejected 
Lamoureux’s arguments.  Pet. App. 13a (¶ 23). 

The court reaffirmed the holding of State v. Dugan, 
303 P.3d 755, and rejected Lamoureux’s argument the 
Act was unconstitutionally overbroad. Pet. App. 9a-
11a (¶¶ 18-20).  The court held that the Act’s specific-
intent requirement “removes the danger of criminaliz-
ing protected speech” because the First Amendment 
does not “prohibit the State from prosecuting a person 
for using certain types of language with the purpose to 
terrify, intimidate, threaten, harass, annoy, or offend 
the listener.”  Pet. App. 9a (¶ 18).   

In support of its First Amendment holding, the 
Montana Supreme Court invoked this Court’s decision 
in Virginia v. Black, 538 U.S. 343 (2003).  Pet. App. 
10a-11a (¶ 20).  The Virginia law at issue in Black 
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criminalized burning a cross with the intent to intimi-
date.  538 U.S. at 363.  The Montana Supreme Court 
reasoned that just as a state could ban cross burning 
with the intent to intimidate, so too could Montana 
ban any electronic communication with the intent to 
terrify, intimidate, threaten, harass, annoy, or offend.  
Pet. App. 10a-11a (¶ 20).  The court also cited to a 
string of lower-court cases that upheld telephone har-
assment statutes.  Ibid. 

Based on these cases, the court held that the Act 
does not criminalize speech.  Pet. App. 11a-12a (¶ 21).  
Instead, it criminalizes “conduct; that conduct being 
that the speech was uttered with the purpose and spe-
cific intent of intimidating, threatening, or harassing 
another person.”  Ibid.  As a result, the Montana Su-
preme Court held that the Act does not violate the 
First Amendment because it is “narrowly tailored to 
control conduct without reaching a substantial 
amount of protected speech.”  Ibid. 

REASONS FOR GRANTING THE WRIT 

The right to free speech is a core constitutional 
guarantee central to the free exchange of ideas.  Yet 
federal and state high courts are starkly divided, 9-9, 
over whether electronic harassment laws that pro-
scribe speech intended to annoy or offend are uncon-
stitutionally overbroad.  The split has only worsened 
since it first came to this Court’s attention.  See Gorm-
ley, 449 U.S. at 1024 (White, J., dissenting from denial 
of certiorari).  Moreover, the need for uniformity has 
grown given the ubiquity of electronic communications 
that may be subject to different jurisdictions. 

The decision below flouts the First Amendment’s 
bedrock principle that states may not ban speech just 
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because it is offensive.  By criminalizing speech in-
tended to annoy or offend, the Act reaches far beyond 
the narrow categories of speech that this Court has 
previously recognized as unprotected.  The Act sweeps 
in broad categories of protected speech, punishing 
speakers and chilling others. 

This case provides this Court with a good vehicle to 
provide much-needed guidance on the First Amend-
ment’s application to annoying or offensive speech over 
electronic media.  The issue frequently recurs and has 
fully percolated, as nearly 20 lower courts have al-
ready weighed in.  The issue will only grow more im-
portant as more and more speech takes place over elec-
tronic media.  This Court should grant certiorari. 

I. Federal and State Courts Are Deeply Di-
vided Over the Facial Validity of Electronic 
Harassment Laws Under the First Amend-
ment. 

Courts in 18 jurisdictions have addressed the con-
stitutionality of electronic harassment laws that crim-
inalize speech intended to annoy or offend.  These 
courts have divided evenly into two groups.  Nine 
courts, including the Montana Supreme Court, have 
held that such laws do not violate the First Amend-
ment and rejected facial overbreadth challenges.  An-
other nine courts have reached the exact opposite con-
clusion, holding that such laws are facially overbroad 
and violate the First Amendment. 
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A. Nine Jurisdictions Have Upheld Elec-
tronic Harassment Laws that Prohibit 
Speech Intended to Annoy or Offend 
Against Overbreadth Challenges. 

Three federal courts of appeals and six state courts 
of last resort, including the Montana Supreme Court, 
have rejected facial overbreadth challenges to state 
electronic harassment statutes that proscribe speech 
intended to annoy or offend.  Six of these nine courts 
have held that these statutes regulate conduct, not 
speech.  The remaining three held that these statutes 
do not sweep broadly enough to warrant facial invali-
dation. 

1. One federal circuit and five states have held that 
electronic harassment laws proscribe conduct rather 
than speech.  The first case adopting this position was 
Gormley v. Director, Connecticut State Department of 
Probation, 632 F.2d 938 (2d Cir. 1980).  Gormley was 
convicted under Connecticut’s electronic harassment 
statute, which at the time prohibited making phone 
calls with the “intent to harass, annoy or alarm an-
other person.”  Id. at 940 & n. 1 (quoting Conn. Gen. 
Stat. § 53a-183(a)(3) (Supp. 1979)).  Gormley argued 
that the Connecticut law was unconstitutionally over-
broad on its face.  Ibid. 

The Second Circuit rejected Gormley’s argument, 
holding that the “Connecticut statute regulates con-
duct, not mere speech.”  Id. at 941.  It observed that 
the statute proscribed all phone calls, “whether or not 
a conversation actually ensues.”  Id. at 942.  As a re-
sult, the court reasoned, the statute criminalized only 
the placement of the intrusive phone call, and not what 
was said over the phone.  Ibid.  Any possible chilling 
effect on free speech was deemed “minor compared 
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with the all-too-prevalent and widespread misuse of 
the telephone to hurt others.”  Ibid. 

The Second Circuit also observed that “several 
states have struck down telephone harassment stat-
utes as unconstitutionally overbroad.”  Id. at 942 n. 5 
(citing Bolles v. People, 541 P.2d 80 (Colo. 1975); Peo-
ple v. Klick, 362 N.E.2d 329 (Ill. 1977); State v. Dronso, 
279 N.W.2d 710 (Wis. App. 1979)).  Those three cases 
struck down state laws that prohibited electronic com-
munications intended to “annoy” another.  But the Sec-
ond Circuit, without further elaboration, “decline[d] 
the invitation” to follow those three courts’ lead and 
invalidate Connecticut’s law.  Ibid. 

Justice White would have accepted that invitation. 
Gormley petitioned this Court for certiorari, and this 
Court denied his petition.  Gormley, 449 U.S. 1023. 
Justice White dissented.  He explained that the Second 
Circuit’s decision was in “obvious tension” with this 
Court’s First Amendment case law.  Id. at 1024 (White, 
J.).  But even if the decision were correct, Justice 
White would have granted review to resolve “the dif-
ference in opinion among those courts that have con-
sidered constitutional challenges to similar state stat-
utes.”  Id. at 1024-1025. 

Since Gormley, four state courts of last resort, in 
Kansas, Maryland, South Dakota, and Texas, have all 
reached the same conclusion as Gormley.  These courts 
all held that state electronic harassment statutes reg-
ulate conduct and do not proscribe any expression pro-
tected by the First Amendment.  State v. Whitesell, 13 
P.3d 887, 901 (Kan. 2000); Galloway v. State, 781 A.2d 
851, 877-878 (Md. 2001); State v. Asmussen, 668 
N.W.2d 725, 730 (S.D. 2003); Scott v. State, 322 S.W.3d 
662, 669-670 (Tex. Crim. App. 2010), abrogated in part 
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on other grounds by Wilson v. State, 448 S.W.3d 418 
(Tex. Crim. App. 2014).  

For example, the Texas criminal high court upheld 
a Texas law that criminalized repeated phone calls 
made with “intent to harass, annoy, alarm, abuse, tor-
ment, or embarrass another.”  Scott, 322 S.W.2d at 666 
n. 4 (quoting Tex. Penal Code § 42.07(a)).  The court 
rejected the defendant’s First Amendment challenge, 
holding that the Texas law “does not implicate the 
free-speech guarantee of the First Amendment” be-
cause it regulates “noncommunicative [conduct], even 
if the conduct includes spoken words.”  Id. at 669-670. 
The Texas law was not overbroad, the court said, be-
cause “in the usual case, persons whose conduct vio-
lates [Tex. Penal Code] § 42.07(a) . . . will have only 
the intent to inflict emotional distress for its own 
sake,” and the First Amendment does not protect a 
bald desire to inflict emotional distress.  Ibid. 

The Montana Supreme Court has joined the Second 
Circuit and the four other state supreme courts hold-
ing that electronic harassment statutes criminalize 
the intentional misuse of phones to annoy others, and 
not speech.  The Montana Supreme Court explained 
that the Act is not “a content-based regulation on 
speech,” but rather “a regulation of conduct; that con-
duct being that the speech was uttered with the pur-
pose and specific intent of intimidating, threatening, 
or harassing another person.”  Pet. App. 11a-12a 
(¶ 21).  

2. Two federal circuits and one state high court 
have upheld electronic harassment laws with different 
reasoning—that the laws do not burden enough pro-
tected speech to warrant facial invalidation.  The Sixth 
and Eleventh Circuits have both rejected facial chal-
lenges to the federal Communications Decency Act, 47 
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U.S.C. § 223 et seq. United States v. Bowker, 372 F.3d 
365 (6th Cir. 2004); United States v. Eckhardt, 573 
F.2d 783 (11th Cir. 2006).  As relevant in those cases, 
the Communications Decency Act prohibited anony-
mously making phone calls with the intent to “annoy, 
abuse, threaten, or harass” another.  Bowker, 372 F.3d 
at 374 (quoting 47 U.S.C. § 223(a)(1)(C)). 

In Bowker, the defendant was convicted under the 
Communications Decency Act for several lewd and 
sexually explicit phone calls to a radio host.  Id. at 370.  
The Sixth Circuit rejected the defendant’s overbreadth 
challenge to the law.  It held that the law did more 
than just prohibit annoying speech: it also prohibited 
abusive speech that does not enjoy First Amendment 
protections.  Id. at 379.  The court acknowledged that 
the statute, “if interpreted to its semantic limits, may 
have unconstitutional applications.”  Ibid.  But those 
cases should be dealt with on an as-applied basis and 
did not warrant facial invalidation.  Id. at 380.2  The 
Eleventh Circuit then adopted Bowker’s reasoning. 
Eckhardt, 573 F.2d at 944. 

The Nebraska Supreme Court rejected a First 
Amendment overbreadth challenge to Nebraska’s tel-
ephone harassment statute on similar grounds.  In 
State v. Kipf, 450 N.W.2d 397 (Neb. 1990), the defend-
ant was convicted under a Nebraska statute that pro-
hibited telephoning others and using “indecent, lewd, 

                                            
2 This Court summarily vacated Bowker on an unrelated 
Sixth Amendment sentencing issue.  Bowker v. United 
States, 543 U.S. 1182 (2005) (granting, vacating, and re-
manding for further proceedings in light of United States v. 
Booker, 543 U.S. 220 (2005)).  On remand, the Sixth Circuit 
reiterated its First Amendment analysis. United States v. 
Bowker, 125 Fed. Appx. 701, 702 (6th Cir. 2005). 
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lascivious or obscene language” “with intent to terrify, 
intimidate, threaten, harass, annoy, or offend.”  Id. at 
402-403 (quoting Neb. Rev. Stat. § 28-1310).  The court 
looked to cases outside Nebraska, observing that some 
courts had held similar laws unconstitutionally over-
broad, while other courts had reached the exact oppo-
site outcome with respect to similar statutes.  Id. at 
407-409.  Without distinguishing the contrary cases, 
the Nebraska Supreme Court held that Nebraska’s 
law was not overbroad because it was properly aimed 
at “the making of telephone calls which are designed 
to inflict mental discomfort.”  Id. at 406, 409.  To the 
extent the law did burden free speech, the court held 
that those issues should be resolved on a case-by-case 
basis.  Id. at 409. 

3. Many state intermediate appellate courts have 
also upheld harassment statutes that targeted com-
munications made with the intent to annoy or offend. 
See, e.g., State v. Hagen, 558 P.2d 750 (Ariz. App. 
1976); People v. Astalis, 172 Cal. Rptr. 3d 568 (2014); 
State v. Richards, 896 P.2d 357 (Idaho App. 1995); Peo-
ple v. Taravella, 350 N.W.2d 780 (Mich. App. 1984); 
State v. Gattis, 730 P.2d 497 (N. M. App. 1986); City of 
Everett v. Moore, 683 P.2d 617 (Wash. App. 1984). 

B. Nine Jurisdictions Have Held that Elec-
tronic Harassment Laws Prohibiting 
Speech Intended to Annoy or Offend 
Are Facially Overbroad. 

Eight state courts of last resort and one federal 
court of appeals have reached the opposite conclusion 
as the nine courts above, holding that statutes similar 
to Montana’s are facially overbroad in violation of the 
First Amendment.  These courts split from the courts 
upholding such laws in two ways.  First, they hold that 
laws like Montana’s criminalize protected speech, not 



15 
 

 

just unprotected conduct.  Second, they hold that 
words like “annoy” and “offend” are too broad and pro-
scribe far too much speech to pass constitutional mus-
ter under the First Amendment. 

1. The most direct repudiation of the conduct-not-
speech rationale comes from Connecticut.  In State v. 
Moulton, 78 A.3d 55 (Conn. 2013), the Connecticut Su-
preme Court returned to the same Connecticut law 
that the Second Circuit upheld in Gormley.  The law 
criminalized phone calls made “with intent to harass, 
annoy or alarm another person” and “in a manner 
likely to cause annoyance or alarm.”  Conn. Gen. Stat. 
§ 53a-183 (2012).  Gormley and prior Connecticut cases 
had held that § 53a-183 “simply does not purport to 
regulate speech” and instead regulates “harassing con-
duct.”  Moulton, 78 A.3d at 67-68 (citation omitted). 

But after reconsidering the issue, the Connecticut 
Supreme Court reversed course.  Id. at 71.  Breaking 
with Gormley, the Connecticut Supreme Court held 
that a caller’s “manner” includes what the caller said 
over the phone “and is not confined solely to the timing 
and placement of the call.”  Id. at 69-70.  In other 
words, the statute’s implicit reference to the content of 
the phone call meant that the law reached beyond the 
caller’s conduct and regulated the caller’s speech.  The 
court then held that the First Amendment prohibited 
criminal prosecutions for protected speech, and that 
the Connecticut law had to be narrowed in order to 
survive First Amendment scrutiny.  Id. at 71.  To save 
the statute, the court held that it could only be applied 
to “speech, like true threats, that is not protected by 
the first amendment.”  Ibid.  Furthermore, the jury 
must be instructed as to the “difference between pro-
tected and unprotected speech.”  Id. at 71-72. 
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The Illinois Supreme Court also rejected the con-
duct-not-speech rationale.  In Klick, 362 N.E.2d 329, 
Klick was convicted under an Illinois law that prohib-
ited making phone calls “[w]ith intent to annoy an-
other.”  Id. at 330 (quoting 720 Ill. Comp. Stat. ch. 38, 
§26-1 (1973)).  The court brushed aside arguments that 
the statute merely proscribed conduct by making “the 
call itself the criminal act.”  Id. at 331.  The court found 
that the statute was simply too broad to be construed 
so narrowly because it reached “any call made with the 
intent to annoy,” including calls that are protected by 
the First Amendment.  Id. at 332.  For example, the 
Illinois law would reach a dissatisfied customer’s call 
to customer service, an irate constituent’s call to a pub-
lic official, or family members’ bickering.  Ibid.  Such 
speech, while certainly annoying or unwelcome, is nev-
ertheless constitutionally protected. 

As the Illinois court put it, while there is no “unlim-
ited right to annoy another, by speech or otherwise,” 
states “cannot abridge one’s first amendment freedoms 
merely to avoid slight annoyances caused to others.”  
Id. at 331-332 (citing Coates v. Cincinnati, 402 U.S. 
611, 615-616 (1971)).  By proscribing calls intended to 
“annoy,” Illinois had reached far beyond the limited 
range of speech that states may proscribe under the 
First Amendment.  Id. at 332. 

2. Five more states—Colorado, Florida, New 
Hampshire, New York, and Oregon—agree with Klick 
that statutes criminalizing communications with in-
tent to “annoy” are unconstitutionally overbroad. 
Bolles, 541 P.2d at 81 n. 1, 82-83; Gilbreath v. State, 
650 So. 2d 10, 11, 13 (Fla. 1995); State v. Brobst, 857 
A.2d 1253, 1256 (N.H. 2004); People v. Golb, 15 N.E.3d 
805, 813-814 (N.Y. 2014); State v. Blair, 601 P.2d 766, 
768-769 (Or. 1979).  
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Two other courts, including the Third Circuit, have 
reached the same conclusion with respect to similar 
statutory language.  Virgin Islands v. Vanterpool, 767 
F.3d 157, 162, 166-168 (3d Cir. 2014) (“intent to harass 
or alarm” (citation omitted));3 State v. Vaughn, 366 
S.W.3d 513, 519-521 (Mo. 2012) (“[k]nowingly makes 
repeated unwanted communication” (citation omit-
ted)).  

Many of these courts also highlighted that the 
sheer breadth of laws like Montana’s would produce 
absurd results by criminalizing protected speech.  For 
example, the New Hampshire Supreme Court ob-
served that a law prohibiting phone calls “with a pur-
pose to annoy or alarm another” would criminalize “a 
call from a neighbor warning of an approaching tor-
nado,” or “a call from a bill collector demanding that 
payments be made.”  Brobst, 857 A.2d at 1254, 1256 
(citation omitted).  And the Missouri Supreme Court 
noted that a Missouri law prohibiting “knowingly 
mak[ing] repeated unwanted communication” would 
criminalize a Salvation Army volunteer’s needling of 
passersby to donate.  Vaughn, 366 S.W.3d at 519-521.  
These courts all agree: “The absurdity of this is pa-
tently obvious . . . . The First Amendment is made of 
sterner stuff.”  Bolles, 541 P.2d at 83. 

3. At least two state intermediate courts likewise 
agree, holding that laws that proscribe speech in-

                                            
3 Vanterpool was an ineffective assistance of counsel appeal.  
767 F.3d at 160-161.  The Third Circuit held that Vanter-
pool had been prejudiced by his counsel’s failure to raise a 
First Amendment challenge at trial to the Virgin Islands 
law under which Vanterpool was convicted because the 
challenge likely would have succeeded.  Id. at 168. 
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tended to annoy are overbroad under the First Amend-
ment.  Dronso, 279 N.W.2d at 714; McKillop v. State, 
857 P.2d 358, 365 (Alaska App. 1993). 

C. The Split Is Intractable. 

These cases reveal a sharp division over the consti-
tutional analysis that should apply to laws that pro-
hibit speech intended to annoy or offend.  

More broadly, the Second Circuit, Montana, and 
the four other state courts holding that electronic har-
assment laws regulate conduct rather than speech are 
in tension with other courts that have invalidated elec-
tronic harassment statutes on an as-applied basis.  For 
example, in United States v. Popa, 187 F.3d 672 (D.C. 
Cir. 1999), a Virginia resident placed racist and vulgar 
phone calls to the office of the United States Attorney 
for the District of Columbia and was prosecuted under 
a federal law that prohibited making calls “with intent 
to annoy, abuse, threaten, or harass.”  Id. at 674 (quot-
ing 47 U.S.C. § 223(a)(1)(C)).  The D.C. Circuit held 
that the law was unconstitutional as applied to Popa’s 
calls because such political speech from a constituent 
to a government official is protected by the First 
Amendment.  Id. at 673.  But if Popa arose in any of 
the six conduct-not-speech jurisdictions, Popa could 
still be prosecuted. 

The split among courts has persisted, and there is 
no reason to believe they will reach consensus.  If any-
thing, the split has deepened in the 40 years since Jus-
tice White first called upon this Court to resolve the 
issue.  

There is a need for uniformity in this area, espe-
cially given the ubiquity of electronic communications 
that may be subject to different jurisdictions, and that 
there is not even agreement between state and federal 
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courts in the same jurisdiction.  In the Second Circuit, 
the New York Court of Appeals came to the opposite 
conclusion as the Second Circuit Court of Appeals re-
garding similar laws, and the Connecticut Supreme 
Court disagreed with the Second Circuit over whether 
the same statute proscribes conduct or speech.  Com-
pare Gormley, 632 F.2d at 941 with Golb, 15 N.E.3d at 
813-814, and Moulton, 78 A.3d at 71.  

Only this Court is capable of resolving this en-
trenched disagreement and bringing uniformity to the 
important question presented here.  

II. The Montana Supreme Court’s Decision Is 
Wrong. 

The deep fracture among lower courts would war-
rant review even if Montana’s rule were correct.  But 
certiorari is all the more necessary because the Mon-
tana Supreme Court’s application of this Court’s First 
Amendment jurisprudence is wrong, and that consti-
tutional error will chill speech and stifle the free ex-
change of ideas. 

This Court’s First Amendment overbreadth test 
has two steps.  First, the court must determine 
whether some of the challenged statute’s applications 
unconstitutionally burden speech.  City of Houston v. 
Hill, 482 U.S. 451, 458 (1987).  Second, the court must 
balance the unconstitutional applications against the 
law’s plainly legitimate sweep.  Id. at 464.  A statute 
is facially overbroad “if a substantial number of its ap-
plications are unconstitutional, judged in relation to 
the statute’s plainly legitimate sweep.”  Ams. for Pros-
perity Found., 141. S. Ct. at 2387; Broadrick v. Okla-
homa, 413 U.S. 601, 615 (1973).  

The Montana Supreme Court erred at both steps of 
the test.  Montana’s Privacy in Communications Act 
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proscribes vast amounts of protected speech, and its 
unconstitutional applications far exceed its narrow le-
gitimate sweep. 

A. Montana’s Privacy in Communications 
Act Burdens Protected Speech. 

The Act regulates all “electronic communication”—
in other words, all speech over electronic media.  Mont. 
Code Ann. § 45-8-213(1)(a) (to Sept. 2019).  It contains 
no safety valves for any kind of protected speech, even 
for political speech that is “at the core of what the First 
Amendment is designed to protect,” Morse v. Freder-
ick, 551 U.S. 393, 403 (2007) (citation omitted).  In-
stead, the Act’s reach is limited in just two ways: the 
speaker’s purpose and the speaker’s message.  First, 
the Act’s reach is limited to communications made 
“with the purpose to terrify, intimidate, threaten, har-
ass, annoy, or offend.”  Mont. Code Ann. § 45-8-213(1) 
(to Sept. 2019).  Second, the Act targets speech that 
“uses obscene, lewd, or profane language, suggests a 
lewd or lascivious act, or threatens to inflict injury or 
physical harm to the person or property of the person.” 
Ibid.  These two limitations are inadequate to safe-
guard, and avoid burdening, protected speech. 

1. As this Court has repeatedly held, speech is not 
unprotected simply because it is annoying or offensive.  
In Snyder v. Phelps, 562 U.S. 443 (2011), this Court 
vacated a civil damages award for intentional inflic-
tion of emotional distress against a group that pick-
eted the funeral of a gay servicemember with signs 
that said, among other vulgarities, “Fags Doom Na-
tions,” “Thank God for Dead Soldiers,” and “God Hates 
Fags.”  Id. at 454, 460-461.  Had the picketers shared 
the exact same messages over electronic media (for ex-
ample, via public comments on a Facebook event for 
the funeral), they all could have faced criminal liability 
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in Montana.  But the fact that the picketers had every 
intention to inflict pain and offense did not strip their 
speech of First Amendment protections.  Id. at 460-
461.  

Similarly, this Court held last term that a student’s 
profane social media posts were protected by the First 
Amendment.  Mahanoy Area Sch. Dist. v. B.L. ex rel. 
Levy, 141 S. Ct. 2038 (2021).  In Mahanoy, a high-
schooler, B.L., did not make the varsity cheerleading 
squad and posted a picture on social media with the 
caption: “Fuck school fuck softball fuck cheer fuck eve-
rything.”  Id. at 2042-2043.  The message included a 
picture of B.L. raising her middle finger.  Id. at 2043.  
Some of B.L.’s social media “friends” were members of 
the varsity squad and were offended by the post.  Ibid.  
They shared the photo with administrators, who sus-
pended B.L. from the junior varsity team.  Ibid.  This 
Court determined that while B.L.’s speech was cer-
tainly “crude,” it was nonetheless protected by the 
First Amendment, and the school’s suspension vio-
lated her rights.  Id. at 2046-2047.  

Yet if Mahanoy had arisen in Montana, B.L. could 
have faced a $500 fine, a six-month jail sentence, or 
both.  Mont. Code Ann. § 45-8-213(3)(a) (to Sept. 2019). 
She used “profane language” in an “electronic commu-
nication” with “the purpose to . . . offend” to underscore 
her displeasure.  Id. § 45-8-213(1)(a).  In other words, 
if Montana’s rule were correct, prosecutors could pun-
ish with jail time what principals cannot punish with 
a suspension.  

2. The Montana Supreme Court held that criminal-
izing speech according to its content and its purpose is 
permitted by the First Amendment because states 
may “proscribe the knowing or purposeful use of 
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speech that is communicated electronically for the pur-
pose of terrifying, intimidating, threatening, harass-
ing, annoying, or offending the recipient of the commu-
nication.”  Pet. App. 9a (¶ 18).  Not so. 

States cannot target speech for regulation based on 
its content.  Reed v. Town of Gilbert, 576 U.S. 155, 163 
(2015).  And they certainly cannot target speech for 
conveying offensive ideas.  Iancu v. Brunetti, 139 S. Ct. 
2294, 2299-2300 (2019).  Yet the Montana law does 
both of those things.  It regulates speech based on the 
words used and specifically targets speech that con-
veys offensive ideas by prohibiting the use of “obscene, 
lewd, or profane language.”  Mont. Code Ann. § 45-8-
213(3)(a) (to Sept. 2019). 

The Act’s specific intent requirement does not save 
it, either.  Intent cannot be cleanly severed from 
speech, because proving a speaker’s purpose often 
turns on what the speaker said.  Cf. Wisconsin v. 
Mitchell, 508 U.S. 476, 488-489 (1993) (explaining that 
a defendant’s speech may be used to prove his intent).  
Proving that someone spoke with the purpose to offend 
often depends on whether that person said something 
offensive.  Proscribing offensive purpose therefore of-
ten has the effect of proscribing offensive speech be-
cause of its content—something that states cannot do. 

More broadly, protected speech does not become 
unprotected conduct simply because the speaker in-
tended to annoy or offend the listener.  Only in very 
limited circumstances does speech lose its protections 
based on the speaker’s intent.  For example, true 
threats must be “conscious to be criminal.”  Elonis v. 
United States, 575 U.S. 723, 740 (2015) (citation omit-
ted).  And in Black, 538 U.S. 343, this Court held that 
a state could prohibit burning crosses with the purpose 
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to intimidate others because “burning a cross is a par-
ticularly virulent form of intimidation” associated with 
the Ku Klux Klan.  Id. at 363.  At most, these cases 
hold that threats of violence made with intent to 
threaten or intimidate are not protected by the First 
Amendment.  See also Snyder, 562 U.S. at 461 (Breyer, 
J., concurring) (“And in some circumstances the use of 
certain words as means [to assault others] would be 
similarly unprotected.”).  But they do not hold that 
bans on speech intended to annoy or offend are consti-
tutional. 

Furthermore, speakers often have multiple pur-
poses when seeking to convey a message.  For example, 
an activist who tweets out “Fuck the Draft” may intend 
to both offend and communicate his displeasure with 
conscription.  See Cohen v. California, 403 U.S. 15, 16-
17 (1971).  Even if the activist’s intent to offend were 
not constitutionally protected, his intent to convey his 
opinion on matters of public concern is.  Id. at 25-26; 
Snyder, 562 U.S. at 458.  The Act, however, makes no 
attempt to distinguish between permissible and im-
permissible purposes.  Nor could it: it would be impos-
sible to punish the activist’s purportedly illegitimate 
purpose without also punishing the activist’s legiti-
mate purposes.  The Act’s specific intent requirement 
does not prevent it from reaching protected speech. 

B. The Act’s Burden on Protected Speech 
Is Substantial Relative to Its Plainly Le-
gitimate Sweep. 

The next step in the overbreadth analysis requires 
courts to compare the law’s unconstitutional applica-
tions to the law’s “plainly legitimate sweep.” Broad-
rick, 413 U.S. at 615.  The law is unconstitutional if its 
burden on speech is “substantial” relative to its per-
missible applications.  Ibid. 
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The Act’s range of unconstitutional applications is 
vast, as the Act would punish speakers that this Court 
has previously held are shielded by the First Amend-
ment.  Its long overreach is amplified by the threat of 
criminal sanction, while its legitimate sweep is con-
fined to the narrow categories of unprotected speech 
that cannot justify such a heavy burden on free expres-
sion. 

1. Countless cases involve offensive speech.  See, 
e.g., Mahanoy Area Sch. Dist., 141 S. Ct. at 2043 
(“Fuck school fuck softball fuck cheer fuck every-
thing”); Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 
48, 51 (1988) (sexually explicit satire); Cantwell v. 
Connecticut, 310 U.S. 296, 302-303, 311 (1940) (Anti-
Catholic audiobook).  Many participants in political 
debates or speakers on matters of public concern use 
profane language with the purpose of annoying or of-
fending others.  See, e.g., Snyder, 562 U.S. at 460-461 
(“God Hates Fags”); Cohen, 403 U.S. at 16-17 (“Fuck 
the Draft”).  And constituents may choose to express 
their concerns to public officials in similarly offensive 
ways.  See, e.g., Popa, 187 F.3d at 673 (calling then-
United States Attorney Eric Holder a “whore, born by 
a negro whore”). 

All of these speakers intended for their speech to 
offend or annoy.  All of these speakers used profane or 
lewd language.  And all of their speech enjoyed the pro-
tections of the First Amendment.  But had these 
speakers expressed themselves over the phone, social 
media, or any other electronic medium in Montana, all 
of them would be subject to criminal prosecution.  

2. What is more, criminal laws like the Act “must 
be scrutinized with particular care,” id. at 459, for fear 
that “[t]he severity of criminal sanctions may well 
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cause speakers to remain silent rather than communi-
cate even arguably unlawful words, ideas, and im-
ages.”  Reno v. ACLU, 521 U.S. 844, 871-872 (1997).  In 
Montana, speakers who intend to annoy another over 
electronic media and use profanity are subject to a 
$500 fine, a six-month jail sentence, or both.  Mont. 
Code Ann. § 45-8-213(3)(a) (to Sept. 2019).  That is too 
high of a price for the right to free expression, even to 
express ideas that some may find annoying or offen-
sive. 

Moreover, the Act’s chilling effect on speech is am-
plified by the use of vague and imprecise terms like 
“annoy” and “offend.”  In Coates v. Cincinnati, 402 U.S. 
611 (1971), this Court held that a city ordinance pro-
hibiting congregations of people from “conduct[ing] 
themselves in a manner annoying to persons passing 
by” was unconstitutionally vague.  Id. at 611.  This 
Court observed that “[c]onduct that annoys some peo-
ple does not annoy others,” and that “the ordinance is 
vague, not in the sense that it requires a person to con-
form his conduct to an imprecise but comprehensible 
normative standard, but rather in the sense that no 
standard of conduct is specified at all.”  Id. at 614.  
Without a clear definition of what speech is proscribed 
and what is not, the range of speech that might be “ar-
guably unlawful” under the Act is expansive indeed. 

3. In comparison, the Act’s “legitimate sweep” is far 
narrower than the broad range of protected expression 
within its grasp.  The Act certainly can be applied to 
cover some forms of constitutionally unprotected 
speech, such as obscenity, Miller v. California, 413 
U.S. 15, 23 (1973), and true threats, Elonis v. United 
States, 575 U.S. 723, 751-752 (2015).  If the Act regu-
lated only unprotected speech, there would be no First 
Amendment issue here. 
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But these categories of unprotected speech are 
“narrowly limited.”  Chaplinsky v. New Hampshire, 
315 U.S. 568, 571-572 (1942); Elonis, 575 U.S. at 751.  
Laws that seek to regulate unprotected expression 
must be careful not to extend beyond those categories 
of speech that are “historically unprotected,” lest they 
violate the First Amendment.  Elonis, 575 U.S. at 751.  

For example, in Lewis v. City of New Orleans, 415 
U.S. 130 (1974), the defendant was convicted under a 
municipal ordinance that prohibited using “opprobri-
ous language” towards a police officer.  Id. at 132.  The 
Louisiana Supreme Court twice held that the ordi-
nance did not reach any protected speech because it 
only prohibited fighting words.  Ibid. (citation omit-
ted).  This Court reversed.  It first held that the pro-
scription against “opprobrious language” clearly went 
beyond speech that the state could constitutionally 
prohibit.  Id. at 133.  Since the ordinance, “as con-
strued by the Louisiana Supreme court, is susceptible 
of application to protected speech, the [ordinance] is 
constitutionally overbroad and therefore is facially in-
valid.”  Id. at 134. 

This case parallels Lewis and invites the same re-
sult.  Just as the Louisiana Supreme Court did, the 
Montana Supreme Court interpreted the challenged 
law twice and held that it did not reach any protected 
expression.  As with the New Orleans ordinance, Mon-
tana’s law is “susceptible of application to protected 
speech.”  Importantly, the Lewis Court did not reinter-
pret the New Orleans law or otherwise limit its reach 
to unprotected speech.  Nor could it have, for only state 
courts may adopt limiting constructions of their own 
laws.  Gooding, 405 U.S. at 520; United States v. 
Thirty-Seven (37) Photographs, 402 U.S. 363, 369 
(1971).  Rather than attempt to contort the Act into a 
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constitutionally permissible law, this Court should in-
validate the Act on its face.  The Act is unconstitu-
tional on its face because its sheer breadth dwarfs its 
limited range of legitimate applications. 

III. This Case Is a Good Vehicle for Resolving an 
Important and Recurring Question of First 
Amendment Law.  

1. This case squarely and cleanly presents the issue 
that has divided courts across many jurisdictions.  Pe-
titioner raised his First Amendment argument at 
every stage of the proceedings below: the trial court, 
Pet. App. 23a, and in the Montana Supreme Court, Pet 
App. 2a (¶ 2).  The case comes before this Court on di-
rect review, without any of the complications that 
sometimes arise on collateral review.  And the consti-
tutionality of Montana’s Privacy in Communications 
Act is dispositive to petitioner’s case.  Petitioner was 
only charged under the Act and no other Montana law.  
If the Act is unconstitutionally overbroad, petitioner’s 
conviction cannot stand regardless of the Act’s consti-
tutionality as applied to petitioner.  Broadrick, 413 
U.S. at 612; see also Ams. for Prosperity Found., 141 
S. Ct. at 2378; Lewis, 415 U.S. at 133. 

That Montana has since amended the statute has 
no bearing on this case.  This Court has permitted 
overbreadth challenges to criminal convictions even 
where the underlying statute was amended.  Massa-
chusetts v. Oakes, 491 U.S. 576, 585-586 (1989) (Scalia, 
J.) (five-justice opinion).4  That is only just.  It would 
be “strange judicial theory that a conviction initially 

                                            
4 Though the Oakes Court splintered into three different 
opinions, a majority of the Court agreed that the over-
breadth challenge could proceed. 
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invalid can be resuscitated by postconviction altera-
tion of the statute under which it was obtained.”  Ibid.  
Moreover, Montana’s revised statute still criminalizes 
speech that “makes repeated use of obscene, lewd, or 
profane language” with the purpose to “harass, or in-
jure.”  Mont. Code Ann. § 45-8-213 (2019).  That law 
continues to burden a substantial amount of protected 
speech in relation to its legitimate sweep. 

2. This case presents an opportunity for the Court 
to give much-needed guidance on an issue of wide-
spread importance.  The federal government and 
nearly every state in the country have enacted elec-
tronic harassment statutes similar to Montana’s.  Of-
fice of Just. Programs, U.S. Dep’t of Just., Stalking and 
Domestic Violence 17 (2001) (NCJ 186157), available 
at https://www.ncjrs.gov/pdffiles1/ojp/186157.pdf.  As 
a result, many courts around the country have already 
weighed in on this issue, as discussed above.  The issue 
has fully percolated and is ripe for this Court’s consid-
eration. 

Finally, statutes like the Act are expansive in 
scope, reaching anything said over the phone, the in-
ternet, and countless other forms of electronic commu-
nication.  Their reach continues to expand as changes 
in how people communicate lead to more and more 
speech taking place over electronic forms of communi-
cation.  Some of that speech will be undeserving of 
First Amendment protection.  But much of it will be 
vital to the free flow of ideas in a democratic society.  
“Citizens must be free to use new forms, and new fo-
rums, for the expression of ideas.”  Citizens United v. 
Fed. Election Comm’n, 558 U.S. 310, 372 (2010).  Until 
this Court resolves the entrenched and enduring split 
among the courts below, states seeking to regulate 
those new forms of communication remain in the dark 
as to what the First Amendment requires of them.  The 
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time has come for this Court to resolve this important 
issue and clarify that states may not prohibit speech 
intended to annoy or offend.  

CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 

Respectfully submitted, 

September 16, 2021 
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