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RELEVANT DOCKET ENTRIES

U.S. District Court
North Carolina Middle District (NCMD)
CIVIL DOCKET FOR CASE #:

1:18-c¢v-01034-LCB-LPA

NORTH CAROLINA STATE CONFERENCE OF
THE NAACP et al v. COOPER et al

Date # Docket Text
Filed
12/20/2018 1 COMPLAINT against All

Defendants ( Filing fee $ 400
receipt number 0418-2481011.),
filed by Winston Salem -
Forsyth County NAACP,
Chapel Hill - Carrboro NAACP,
NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP, STOKES COUNTY
BRANCH OF THE NAACP,
Greensboro NAACP, High
Point NAACP, Moore County
NAACP.(JOYNER, IRVING)
(Entered: 12/20/2018)

* % %
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01/14/2019

<3

MOTION to Intervene by Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker

of the North Carolina House of
Representatives. Response to
Motion due by 2/4/2019
(Attachments: # 1 Supplement
Proposed Answer, # 2 Text of
Proposed Order Proposed
Order)(MOSS, NICOLE)
(Entered: 01/14/2019)
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01/14/2019

|oo

MEMORANDUM filed by
Intervenor Defendants Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
Representatives re 7 MOTION
to Intervene Memorandum in
Support filed by Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives. (Attachments:
# 1 Exhibit A - Veto Statement,
# 2 Exhibit B - S.B. 824, # 3
Exhibit C - 5/9/14 Motion, # 4
Exhibit D - 5/12/14 Order, # 5
Exhibit E - 2/21/17 Press
Release, # 6 Exhibit F - 3/9/17
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Reply Brief, # 7 Exhibit G -
8/8/13 Article, # 8 Exhibit H -
7/26/13 Article, # 9 Exhibit I -
8/2/16 Article, # 10 Exhibit o -
1/30/16 Article, # 11 Exhibit K -
1/19/16 Article, # 12 Exhibit L -
2/21/17 Press Release, # 13
Exhibit M - 5/15/17 Press
Release, # 14 Exhibit N -
12/27/18 Order, # 15 Exhibit O
- 1/2/19 Article, # 16 Exhibit P -
H.B. 1029, # 17 Supplement
Declaration)(MOSS, NICOLE)
(Entered: 01/14/2019)

* % %

02/12/2019

RESPONSE filed by Defendant
ROY A. COOPER, Il re 7
MOTION to Intervene filed by
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives, Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate filed
by ROY A. COOPER, III.
Replies due by 2/26/2019
(BRENNAN, STEPHANIE)
(Entered: 02/12/2019)

EE S
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02/14/2019

RESPONSE filed by
Defendants STELLA
ANDERSON, DAVID C
BLACK, JEFFERSON
CARMON, ROBERT CORDLE,
KEN RAYMOND re 7 MOTION
to Intervene filed by Timothy
K. Moore, in his official
capacity as Speaker of the
North Carolina House of
Representatives, Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate filed
by STELLA ANDERSON,
DAVID C BLACK,
JEFFERSON CARMON,
ROBERT CORDLE, KEN
RAYMOND. Replies due by
2/28/2019 (VYSOTSKAYA DE
BRITO, OLGA) (Entered:
02/14/2019)

* % %

02/19/2019

RESPONSE in Opposition filed
by Plaintiff NORTH
CAROLINA STATE
CONFERENCE OF THE
NAACP re 7 MOTION to
Intervene filed by Timothy K.
Moore, in his official capacity
as Speaker of the North
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Carolina House of
Representatives, Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate filed
by NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP. Replies due by
3/5/2019 (COOPER, JAMES)
(Entered: 02/19/2019)

* % %

02/28/2019

MOTION TO DISMISS FOR
FAILURE TO STATE A
CLAIM On Abstention Grounds
and for Lack of Jurisdiction by
STELLA ANDERSON, DAVID
C BLACK, JEFFERSON
CARMON, ROBERT CORDLE,
KEN RAYMOND. Response to
Motion due by 3/21/2019
(VYSOTSKAYA DE BRITO,
OLGA) (Entered: 02/28/2019)

02/28/2019

MEMORANDUM filed by
Defendants STELLA
ANDERSON, DAVID C
BLACK, JEFFERSON
CARMON, ROBERT CORDLE,
KEN RAYMOND re 42
MOTION TO DISMISS FOR
FAILURE TO STATE A
CLAIM On Abstention Grounds




JAT

and for Lack of Jurisdiction
filed by STELLA ANDERSON,
DAVID C BLACK,
JEFFERSON CARMON,
ROBERT CORDLE, KEN
RAYMOND. (Attachments: # 1
Exhibit State Ds’ Ex A -
Holmes Complaint, # 2 Exhibit
State Ds’ Ex B - State D¢’
Answer and MTD, # 3 Exhibit
State Ds’ Ex C - Cert of Const.
Amend 2018-128, # 4 Exhibit
State Ds’ Ex D - NAACP
Second Amended Complaint, #
5 Exhibit State Ds’ Ex E -
NAACP Judge Collins Order, #
6 Exhibit State Ds’ Ex F -
NAACP Notice of Appeal, # 7
Exhibit State Ds’ Ex G- Holmes
- Ps’ Brief re Facial Challenge)
(VYSOTSKAYA DE BRITO,
OLGA) (Entered: 02/28/2019)

02/28/2019

MOTION TO DISMISS FOR
FAILURE TO STATE A
CLAIM by ROY A. COOPER,
III. Response to Motion due by
3/21/2019 (BRENNAN,
STEPHANIE) (Entered:
02/28/2019)

02/28/2019

MEMORANDUM filed by
Defendant ROY A. COOPER,
IIT re 44 MOTION
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TO DISMISS FOR FAILURE
TO STATE A CLAIM filed by
ROY A. COOPER, III.
(Attachments: # 1 Exhibit1
Holmes Complaint, # 2 Exhibit
2 Holmes Answer and Motion
to Dismiss, # 3 Exhibit 3
Holmes Notice of Depo of
Strach, # 4 Exhibit 4 NAACP v.
Moore Order, # 5 Exhibit 5
NAACP v. Moore Notice of
Appeal) (BRENNAN,
STEPHANIE) (Entered:
02/28/2019)

* % %

03/05/2019

REPLY, filed by Intervenor
Defendants Philip E. Berger, in
his official capacity as
President Pro Tempore of the
North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives, to Response to
7 MOTION to Intervene filed
by Philip E. Berger, in his
official capacity as President
Pro Tempore of the North
Carolina Senate, Timothy K.
Moore, in his official capacity
as Speaker of the North
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Carolina House of
Representatives. (Attachments:
# 1 Exhibit A - Proposed
Temporary Rule)(MOSS,
NICOLE) (Entered: 03/05/2019)

* % %

03/21/2019

RESPONSE in Opposition re
43 Memorandum,,, filed by
KEN RAYMOND, ROBERT
CORDLE, DAVID C BLACK,
JEFFERSON CARMON,
STELLA ANDERSON, 44
MOTION TO DISMISS FOR
FAILURE TO STATE A
CLAIM filed by ROY A.
COOPER, III, 42 MOTION TO
DISMISS FOR FAILURE TO
STATE A CLAIM On
Abstention Grounds and for
Lack of Jurisdiction filed by
KEN RAYMOND, ROBERT
CORDLE, DAVID C BLACK,
JEFFERSON CARMON,
STELLA ANDERSON, 45
Memorandum, filed by ROY A.
COOPER, III filed by NORTH
CAROLINA STATE
CONFERENCE OF THE
NAACP. Replies due by
4/4/2019 (Attachments: # 1
Exhibit Ex. A)(COOPER,
JAMES) (Entered: 03/21/2019)
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* % %

04/11/2019

REPLY, filed by Defendants
STELLA ANDERSON, DAVID
C BLACK, JEFFERSON
CARMON, ROBERT CORDLE,
KEN RAYMOND, to Response
to 42 MOTION TO DISMISS
FOR FAILURE TO STATE A
CLAIM On Abstention Grounds
and for Lack of Jurisdiction
filed by STELLA ANDERSON,
DAVID C BLACK,
JEFFERSON CARMON,
ROBERT CORDLE, KEN
RAYMOND. (Attachments: # 1
Exhibit H- Rozier Order to 3
Judge Panel, # 2 Exhibit I - 18
CVS 15292 Order of CJ
Appointing Panel, # 3 Exhibit J
- Notice of Depo. of Strach, # 4
Exhibit K - Consent Protective
Order 3.28.19, # 5 Exhibit L-
P19-149 COA Order on Stay, #
6 Exhibit M - SL2019-4, # 7
Exhibit N - H646v0, # 8 Exhibit
O - Holmes Case Management
email)(COX, PAUL) (Entered:
04/11/2019)

04/11/2019

REPLY, filed by Defendant
ROY A. COOPER, III, to
Response to 44 MOTION TO
DISMISS FOR FAILURE TO
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STATE A CLAIM filed by ROY
A. COOPER, III. (BRENNAN,
STEPHANIE) (Entered:
04/11/2019)

* % %

06/03/2019

MEMORANDUM OPINION
AND ORDER signed by
JUDGE LORETTA C. BIGGS
on 6/3/2019. The Motion to
Intervene by Hon. Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate, and
Hon. Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives (ECF No. 7) is
DENIED without prejudice to
the motion being renewed if it
can be demonstrated that State
Defendants have in fact
declined to defend the instant
lawsuit, and that all
requirements for intervention
have been satisfied pursuant to
Rule 24 of the Federal Rules of
Civil Procedure. FURTHER
that Proposed Intervenors are
permitted to participate in this
action by filing amicus curiae
briefs. (Daniel, J) (Entered:
06/03/2019)
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07/02/2019

MEMORANDUM OPINION
AND ORDER signed by
JUDGE LORETTA C. BIGGS
on 7/2/2019. State Board
Defendants’ Motion to Dismiss,
or, in the Alternative, Motion to
Stay (ECF No. 42 ) is DENIED.
FURTHER that Governor
Cooper’s Motion to Dismiss or,
in the Alternative, for a Stay
(ECF No. 44 ) is GRANTED
and the Governor is DIMISSED
as a party to this action.
FURTHER that Plaintiffs’
Motion for Scheduling
Conference and Order (ECF
No. 54 ) is DENIED as moot.
(Daniel, J) (Entered:
07/02/2019)

* % %

07/16/2019

ANSWER to 1 Complaint, by
STELLA ANDERSON, DAVID
C BLACK, JEFFERSON
CARMON, ROBERT CORDLE,
KEN RAYMOND.
(VYSOTSKAYA DE BRITO,
OLGA) (Entered: 07/16/2019)

07/19/2019

Renewed MOTION to
Intervene by Philip E. Berger,
in his official capacity as
President Pro Tempore of the
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North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives. Response to
Motion due by 8/9/2019
(Attachments: # 1 Supplement
Proposed Answer, # 2 Text of
Proposed Order Proposed
Order)(MOSS, NICOLE)
(Entered: 07/19/2019)

07/19/2019

MEMORANDUM filed by
Intervenor Defendants Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
Representatives re 60 Second
MOTION to Intervene
Memorandum in Support of
filed by Philip E. Berger, in his
official capacity as President
Pro Tempore of the North
Carolina Senate, Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives. (Attachments:
# 1 Exhibit A- 2019 NC Sess
Law 4, # 2 Exhibit B-2019
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NC Sess Law 22, # 3 Exhibit C-
State Defs.” Br. in Supp. of
MTD, # 4 Exhibit D- State
Defs.” Reply in Supp. of MTD, #
5 Exhibit E- Leg. Defs.” Br. in
Supp. of MTD, # 6 Exhibit F-
Leg. Defs.” Reply in Supp. of
MTD, # 7 Exhibit G- Pls.’ Br. in
Opp. to MTD, # 8 Exhibit H-
Reaves Declaration, # 9 Exhibit
I- Vysotskaya Email, # 10
Exhibit J- 2019-5-24 Holmes
Order, # 11 Exhibit K-
Callanan Deposition
Transcript, # 12 Exhibit L-
Devore Deposition Transcript, #
13 Exhibit M- Gutierrez
Deposition Transcript Vol. II, #
14 Exhibit N- State Defs.” Resp.
to PI Motion, # 15 Exhibit O-
State Defs.” Supp. Brief, # 16
Exhibit P- Bell Affidavit, # 17
Exhibit Q- Pls.” Reply in Supp.
of Mot. for a PI, # 18 Exhibit R-
Gov. Cooper Amicus in Moore,
# 19 Exhibit S- PETA v.
Stein)(MOSS, NICOLE)
(Entered: 07/19/2019)

* % %

08/09/2019

RESPONSE filed by
Defendants STELLA
ANDERSON, DAVID C
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BLACK, JEFFERSON
CARMON, KEN RAYMOND re
60 Second MOTION to
Intervene filed by Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives, Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate filed
by STELLA ANDERSON,
DAVID C BLACK,
JEFFERSON CARMON, KEN
RAYMOND. Replies due by
8/23/2019 (Attachments: # 1
Exhibit A - Holmes State Def
Brief, # 2 Exhibit B - Holmes
Joint Status Report, # 3 Exhibit
C - Holmes 3 Judge Panel
Order)(VYSOTSKAYA DE
BRITO, OLGA) (Entered:
08/09/2019)

08/09/2019

RESPONSE in Opposition re
60 Second MOTION to
Intervene filed by Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives, Philip E.
Berger, in his official capacity
as President Pro Tempore
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of the North Carolina Senate
filed by NORTH CAROLINA
STATE CONFERENCE OF
THE NAACP. Replies due by
8/23/2019 (COOPER, JAMES)
(Entered: 08/09/2019)

08/12/2019

Corrected document re 65
Response to Motion,,.
(Attachments: # 1 Exhibit A -
Holmes State Def Brief, # 2
Exhibit B - Holmes Joint
Status Report, # 3 Exhibit C -
Holmes 3 Judge Panel
Order)(VYSOTSKAYA DE
BRITO, OLGA) (Entered:
08/12/2019)

* % %

08/19/2019

REPLY, filed by Intervenor
Defendants Philip E. Berger, in
his official capacity as
President Pro Tempore of the
North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives, to Response to
60 Second MOTION to
Intervene filed by Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate,
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Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives. (Attachments:
# 1 Exhibit Exhibit A:
Transcript of Hearing in
Holmes v. Moore, # 2 Exhibit
Exhibit B: Haley Proctor
Affidavit)(MOSS, NICOLE)
(Entered: 08/19/2019)

* % %

09/17/2019

MOTION for Ruling on
Renewed Motion to Intervene by
Philip E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
Representatives. Response to
Motion due by 10/8/2019
(Attachments: # 1 Exhibit
Supreme Court of North
Carolina Docket Sheet Holmes,
et al. v. Moore et al.)(MOSS,
NICOLE) (Entered: 09/17/2019)

09/17/2019

MOTION for Preliminary
Injunction by CHAPEL HILL -
CARRBORO NAACP,
GREENSBORO NAACP, HIGH
POINT NAACP, MOORE
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COUNTY NAACP, NORTH
CAROLINA STATE
CONFERENCE OF THE
NAACP, STOKES COUNTY
BRANCH OF THE NAACP,
WINSTON SALEM -
FORSYTH COUNTY NAACP.
Response to Motion due by
10/8/2019 (ULIN, JOHN)
(Entered: 09/17/2019)

09/17/2019 | 73 | MEMORANDUM re 72
MOTION for Preliminary
Injunction by Plaintiffs
CHAPEL HILL - CARRBORO
NAACP, GREENSBORO
NAACP, HIGH POINT
NAACP, MOORE COUNTY
NAACP, NORTH CAROLINA
STATE CONFERENCE OF
THE NAACP, STOKES
COUNTY BRANCH OF THE
NAACP, WINSTON SALEM -
FORSYTH COUNTY NAACP.
(Attachments: # 1 Exhibit 1, # 2
Exhibit 2, # 3 Exhibit 3, # 4
Exhibit 4, # 5 Exhibit 5, # 6
Exhibit 6, # 7 Exhibit 7, # 8
Exhibit 8, # 9 Exhibit 9, # 10
Exhibit 10, # 11 Exhibit 11, #
12 Exhibit 12, # 13 Exhibit
13)(ULIN, JOHN) (Entered:
09/17/2019)
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* % %

09/23/2019

NOTICE OF APPEAL by Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
Representatives. Filing fee $
505, receipt number
0418-2660029. (MOSS,
NICOLE) (Entered: 09/23/2019)

09/23/2019

MOTION to Stay Pending
Appeal, or, in the Alternative, to
Participate as Defendants
Pending Appeal by Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives. Response to
Motion due by 10/15/2019
(MOSS, NICOLE) (Entered:
09/23/2019)

09/23/2019

MEMORANDUM filed by
Intervenor Defendants Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
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Representatives re 75 MOTION
to Stay Pending Appeal, or, in
the Alternative, to Participate
as Defendants Pending Appeal
Memorandum in Support of
filed by Philip E. Berger, in his
official capacity as President
Pro Tempore of the North
Carolina Senate, Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives. (Attachments:
# 1 Exhibit Exhibit A: Moss
Decl., # 2 Exhibit Exhibit B:
Thornton Report in Holmes v.
Moore, # 3 Exhibit Exhibit C:
Hood Report in Holmes v.
Moore, # 4 Exhibit Exhibit D:
Callanan Report in Holmes v.
Moore)(MOSS, NICOLE)
(Entered: 09/23/2019)

* % %

09/26/2019

NOTICE by PHILIP E.
BERGER, TIMOTHY K.
MOORE in their official
capacity as President Pro
Tempore of the North Carolina
Senate and Speaker of the
North Carolina House of
Representatives
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(Attachments: # 1 Petition for
Writ of Mandamus in the
Fourth Circuit, # 2 Addendum
to Petition for Writ of
Mandamus Petition in the
Fourth Circuit) (MOSS,
NICOLE) (Entered: 09/26/2019)

09/26/2019

RESPONSE in Opposition re
75 MOTION to Stay Pending
Appeal, or, in the Alternative, to
Participate as Defendants
Pending Appeal filed by
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives filed by
NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP. Replies due by
10/10/2019 (ULIN, JOHN)
(Entered: 09/26/2019)

* % %

09/27/2019

REPLY, filed by Intervenor
Defendants Philip E. Berger, in
his official capacity as
President Pro Tempore of the
North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives, to Response to
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75 MOTION to Stay Pending
Appeal, or, in the Alternative, to
Participate as Defendants
Pending Appeal filed by Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
Representatives. (MOSS,
NICOLE) (Entered: 09/27/2019)

* % %

10/08/2019

USCA ORDER granting the
Motion to dismiss interlocutory
appeal re: 74 Notice of Appeal.
USCA Case #19-2048. (Daniel,
J) (Entered: 10/09/2019)

10/08/2019

USCA JUDGMENT. In
accordance with the decision of
this court, this appeal is
dismissed. This judgment shall
take effect upon issuance of
this court’s mandate in
accordance with Fed. R. App. P.
41 re: 74 Notice of Appeal.
USCA Case #19-2048. (Daniel,
J) (Entered: 10/09/2019)

10/08/2019

USCA ORDER denying the

petition for writ of mandamus
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re: 81 Notice - Petition for Writ
of Mandamus in the Fourth
Circuit. USCA Case #19-2056.
(Daniel, J) (Entered:
10/09/2019)

* % %

10/09/2019

AMENDED MEMORANDUM
re 72 MOTION for Preliminary
Injunction by Plaintiffs
CHAPEL HILL - CARRBORO
NAACP, GREENSBORO
NAACP, HIGH POINT
NAACP, MOORE COUNTY
NAACP, NORTH CAROLINA
STATE CONFERENCE OF
THE NAACP, STOKES
COUNTY BRANCH OF THE
NAACP, WINSTON SALEM -
FORSYTH COUNTY NAACP.
(Attachments: # 1 Exhibit 1, # 2
Exhibit 2, # 3 Exhibit 3, # 4
Exhibit 4, # 5 Exhibit 5, # 6
Exhibit 6, # 7 Exhibit 7, # 8
Exhibit 8, # 9 Exhibit 9, # 10
Exhibit 10, # 11 Exhibit 11, #
12 Exhibit 12, # 13 Exhibit
13)(ULIN, JOHN) Modified
docket text on 10/10/2019 to
reflect “Amended”. (Entered:
10/09/2019)

10/09/2019

USCA JUDGMENT.
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In accordance with the decision
of this court, the petition for
writ of mandamus and motion
for stay of district court
proceedings pending
mandamus, are denied re: 81
Notice - Petition for Writ of
Mandamus in the Fourth
Circuit. USCA Case #19-2056.
(Daniel, J) (Entered:
10/09/2019)

10/11/2019

MANDATE of USCA. The
judgment of this court, entered
10/08/2019, takes effect today.
This constitutes the formal
mandate of this court issued
pursuant to Rule 41(a) of the
Federal Rules of Appellate
Procedure re: 74 Notice of
Appeal. USCA Case #19-2048.
(Daniel, J) (Entered:
10/11/2019)

* % %

10/30/2019

Stricken RESPONSE in
Opposition re 72 MOTION for
Preliminary Injunction filed by
HIGH POINT NAACP,
CHAPEL HILL - CARRBORO
NAACP, WINSTON SALEM -
FORSYTH COUNTY NAACP,
NORTH CAROLINA STATE
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CONFERENCE OF THE
NAACP, MOORE COUNTY
NAACP, STOKES COUNTY
BRANCH OF THE NAACP,
GREENSBORO NAACP
Amicus Brief in Opposition to
Plaintiffs’ Motion for
Preliminary Injunction filed by
Philip E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
of the North Carolina House of
Representatives. Replies due by
11/13/2019. (Attachments: # 1
Exhibit Ex. A Reaves
Declaration, # 2 Exhibit Ex. B
Ex. 7 to Burden Deposition, # 3
Exhibit Ex. C dSouza Affidavit,
# 4 Exhibit Ex. D Lichtman
Deposition Excerpt, # 5 Exhibit
Ex. E Ex. 6 to Lichtman
Deposition, # 6 Exhibit Ex. F
Ex. 7 to Lichtman Deposition, #
7 Exhibit Ex. G Block Report, #
8 Exhibit Ex. H Callanan
Report, # 9 Exhibit Ex. I Hood
Report, # 10 Exhibit Ex. J
Thornton Report, # 11 Exhibit
Ex. K Gimpel Report, # 12
Exhibit Ex. L Ford
Declaration)(MOSS, NICOLE)
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Modified on 11/27/2019 to
reflect stricken per 116 Order.
(Daniel, J). (Entered.:
10/30/2019)

10/30/2019

RESPONSE in Opposition re
72 MOTION for Preliminary
Injunction filed by HIGH
POINT NAACP, CHAPEL
HILL - CARRBORO NAACP,
WINSTON SALEM -
FORSYTH COUNTY NAACP,
NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP, MOORE COUNTY
NAACP, STOKES COUNTY
BRANCH OF THE NAACP,
GREENSBORO NAACP filed
by STELLA ANDERSON,
DAVID C BLACK,
JEFFERSON CARMON,
ROBERT CORDLE, KEN
RAYMOND. Replies due by
11/13/2019 (Attachments: # 1
Exhibit Index, # 2 Exhibit 1 -
Senate Bill 824 (SB824), # 3
Exhibit 2 - 2014 N.C. Sess. Law
4, # 4 Exhibit 3 - 2019 N.C.
Sess. Law 22, # 5 Exhibit 4 -
2018 N.C. Sess. Law 128
(HB1092), # 6 Exhibit 5 - Joel
Ford Complete Deposition
Transcript in the matter
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# 8 Exhibit 7 - SBOE webpage
showing photo ID
constitutional amendment
pass, # 9 Exhibit 8 - Karen
Brinson Bell Affidavit and
supporting affidavit, # 10
Exhibit 9 - 2013 N.C. Sess. Law
381 & 2015 N.C. Sess. Law 103,
# 11 Exhibit 10 - Kimberly
Strach Deposition Transcript
Excerpts in the matter Holmes
v. Moore, et al., 18 CVS 15292,
# 12 Exhibit 11 - SB824 Intro
Bill, # 13 Exhibit 12 - Alan
Lichtman Deposition
Transcript Excerpts, # 14
Exhibit 13 - Carter-Baker
Report, # 15 Exhibit 14 - Barry
Burden Ph.D. Deposition
Exhibit 3 Underhill, # 16
Exhibit 15 - NC General
Assembly Consolidated
Hearing Transcripts, # 17
Exhibit 16 - Congressional
District 9 Order 3/13/2019, # 18
Exhibit 17 - Kory Goldsmith
Affidavit and supporting
exhibits, # 19 Exhibit 18 - Joel
Ford Affidavit in the matter
Holmes v. Moore, et al., 18 CVS
15292, # 20 Exhibit 19 - NC
Senate Roll Call Vote
Transcript #811, # 21 Exhibit
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20 - NC House Roll Call Vote
Transcript #1324, # 22 Exhibit
21 - NC Senate Roll Call
Motion to Concur Vote
Transcript for Roll Call #819,
# 23 Exhibit 22 - NC House
Roll Call Veto Override Vote
Transcript for Roll Call #1354,
# 24 Exhibit 23 - NC Senate
Roll Call Veto Override Vote
Transcript for Roll Call #824,
# 25 Exhibit 24 - Legislative
Reporting Service SB824
History, # 26 Exhibit 25 - NC
DHHS Letter and Supporting
Data, # 27 Exhibit 26 - Allan
Lichtman Deposition Exhibits,
# 28 Exhibit 27 - Courtney
Patterson Deposition
Transcript Excerpts in the
matter in the matter Holmes v.
Moore, et al., 18 CVS 15292,

# 29 Exhibit 28 - Brian Neesby
Affidavit and Supporting
Exhibits, # 30 Exhibit 29 -
Barry Burden Ph.D. Depo
Transcript Excerpts and
exhibits, # 31 Exhibit 30 - NC
OSHR Letter and Supporting
Data, # 32 Exhibit 31 - Kathryn
Ann Fellman Deposition
Transcript Excerpts in the
matter Holmes v. Moore, et al.,
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18 CVS 15292, # 33 Exhibit 32 -
Kevin Quinn Ph.D. Deposition
Transcript Excerpts in the
matter Holmes v. Moore, et al.,
18 CVS 15292, # 34 Exhibit 33 -
Olga E. Vysotskaya de Brito
Declaration)(VYSOTSKAYA
DE BRITO, OLGA) (Entered:
10/30/2019)

* % %

11/04/2019

MOTION to Strike 96 Response
in Opposition to Motion,,,, by
NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP. Response to Motion
due by 11/25/2019 (COOPER,
JAMES) (Entered: 11/04/2019)

11/07/2019

—
S

MEMORANDUM OPINION
AND ORDER signed by
JUDGE LORETTA C. BIGGS
on 11/7/2019. For the reasons
outlined herein, the motion
captioned “Renewed Motion to
Intervene” by Philip E. Berger,
in his official capacity as
President Pro Tempore of the
North Carolina Senate, and
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives (ECF No. 60 )
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is DENIED WITH
PREJUDICE. FURTHER that
as outlined in its June 3rd
order, Proposed Intervenors are
permitted to participate in this
action by filing amicus curiae
briefs. (Daniel, J) (Entered:
11/07/2019)

* % %

11/11/2019

—
W

NOTICE OF APPEAL as to 100
Memorandum Opinion and
Order,, by Philip E. Berger, in
his official capacity as
President Pro Tempore of the
North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives. Filing fee $
505, receipt number
0418-2693418. (MOSS,
NICOLE) (Entered: 11/11/2019)

* % %

11/14/2019

—
(op}

NOTICE of Docketing Appeal
from USCA re: 103 Notice of
Appeal. USCA Case Mgr:
Michael Radday; USCA Case
Number 19-2273. (Daniel, J)
(Entered: 11/14/2019)

* % %
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11/15/2019

—
oo

REPLY, filed by Plaintiffs
CHAPEL HILL - CARRBORO
NAACP, GREENSBORO
NAACP, HIGH POINT
NAACP, MOORE COUNTY
NAACP, NORTH CAROLINA
STATE CONFERENCE OF
THE NAACP, STOKES
COUNTY BRANCH OF THE
NAACP, WINSTON SALEM -
FORSYTH COUNTY NAACP,
to Response to 72 MOTION for
Preliminary Injunction filed by
CHAPEL HILL - CARRBORO
NAACP, GREENSBORO
NAACP, HIGH POINT
NAACP, MOORE COUNTY
NAACP, NORTH CAROLINA
STATE CONFERENCE OF
THE NAACP, STOKES
COUNTY BRANCH OF THE
NAACP, WINSTON SALEM -
FORSYTH COUNTY NAACP.
(Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C, # 4
Exhibit D, # 5 Exhibit E, # 6
Exhibit F, # 7 Exhibit G, # 8
Exhibit H, # 9 Exhibit I, # 10
Exhibit J, # 11 Exhibit K, # 12
Exhibit L, # 13 Exhibit
M)(ULIN, JOHN) (Entered:
11/15/2019)
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* % %

11/25/2019

—
—
ot

REPLY, filed by Plaintiff
NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP, to Response to 99
MOTION to Strike 96 Response
in Opposition to Motion, filed
by NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP. (COOPER, JAMES)
(Entered: 11/25/2019)

* % %

11/27/2019

—
—
[op]

ORDER signed by JUDGE
LORETTA C. BIGGS on
11/27/2019. Plaintiffs’ motion to
strike Amici's brief in
opposition to a preliminary
injunction (ECF No. 99) is
GRANTED. Amici’s brief and
all accompanying exhibits (ECF
No. 96 ) are STRICKEN.
FURTHER that Amici are
permitted to submit a new
amicus curiae brief within 10
days of the entry of this order
which does not introduce or
rely upon evidence not already
introduced into the record by
the named parties. (Daniel, J)
(Entered: 11/27/2019)

* % %
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12/31/2019

—
S

MEMORANDUM OPINION,
ORDER AND
PRELIMINARY
INJUNCTION signed by
JUDGE LORETTA C. BIGGS
on 12/31/2019. Plaintiffs’
Motion for Preliminary
Injunction (ECF No. 72) is
GRANTED IN PART AND
DENIED IN PART to the
extent set forth herein. (Daniel,
J) (Entered: 12/31/2019)

01/10/2020

—
p—t

MOTION to Stay Pending
Appeal by Philip E. Berger, in
his official capacity as
President Pro Tempore of the
North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives. Response to
Motion due by 1/31/2020
(MOSS, NICOLE) (Entered:
01/10/2020)

01/10/2020

—
[\

MEMORANDUM filed by
Intervenor Defendants Philip
E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate, Timothy K. Moore, in
his official capacity as Speaker
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of the North Carolina House of
Representatives re 121
MOTION to Stay Pending
Appeal filed by Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate,
Timothy K. Moore, in his
official capacity as Speaker of
the North Carolina House of
Representatives. (MOSS,
NICOLE) (Entered: 01/10/2020)

01/24/2020

—
N}
W

NOTICE OF APPEAL Without
Fee Payment as to 120
Memorandum Opinion and
Order,, Preliminary Injunction,
by STELLA ANDERSON,
DAVID C BLACK,
JEFFERSON CARMON,
DAMON CIRCOSTA, KEN
RAYMOND. (VYSOTSKAYA
DE BRITO, OLGA) (Entered:
01/24/2020)

* % %

01/31/2020

—
1\
-3

RESPONSE in Opposition re
121 MOTION to Stay Pending
Appeal filed by Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives,




JA 35

Philip E. Berger, in his official
capacity as President Pro
Tempore of the North Carolina
Senate filed by STELLA
ANDERSON, DAVID C
BLACK, JEFFERSON
CARMON, DAMON
CIRCOSTA, KEN RAYMOND.
Replies due by 2/14/2020
(VYSOTSKAYA DE BRITO,
OLGA) (Entered: 01/31/2020)

01/31/2020

—
oo

RESPONSE in Opposition re
121 MOTION to Stay Pending
Appeal filed by Timothy K.
Moore, in his official capacity
as Speaker of the North
Carolina House of
Representatives, Philip E.
Berger, in his official capacity
as President Pro Tempore of
the North Carolina Senate filed
by NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP. Replies due by
2/14/2020 (COOPER, JAMES)
(Entered: 01/31/2020)

* % %

02/20/2020

—
e}

NOTICE of Hearing: Master
Trial Calendar: JANUARY
Bench Trial set for 1/4/2021 at
09:30 AM in Unassigned
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Courtroom. Trial briefs, etc.
deadline set for
12/14/2020.(Blay, Debbie).
(Entered: 02/20/2020)

* % %

08/14/2020

—
©

USCA OPINION Vacated and
Remanded. USCA Case
#19-2273. (Daniel, J) (Entered:
08/14/2020)

08/14/2020

—
S

USCA JUDGMENT. In
accordance with the decision of
this court, the district court
order entered November 7,
2019, 1s vacated. This case 1s
remanded to the district court
for further proceedings
consistent with the court's
decision. This judgment shall
take effect upon issuance of
this court's mandate in
accordance with Fed. R. App. P.
41 re: 123 Notice of Appeal
Without Fee Payment. USCA
Case #19-2273. (Daniel, J)
(Entered: 08/14/2020)

09/11/2020

—
—t

USCA STAY OF MANDATE
Under Fed. R. App. P. 41(d)(1),
the timely filing of a petition
for rehearing or rehearing en
banc or the timely filing of a
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motion to stay the mandate
stays the mandate until the
court has ruled on the petition
for rehearing or rehearing en
banc or motion to stay. In
accordance with Rule 41(d)(1),
the mandate is stayed pending
further order of this court re:
123 Notice of Appeal Without
Fee Payment. USCA Case
#19-2273. (Daniel, J) (Entered:
09/11/2020)

10/05/2020

USCA Order granting petition
for rehearing en banc. USCA
Case #19-2273. (Daniel, J)
(Entered: 10/05/2020)

11/03/2020

TEXT ORDER issued by
JUDGE LORETTA C. BIGGS
on 11/3/2020. It appearing that
the mandate has not been
1ssued in this case, the jury
trial scheduled for January 6,
2021 will therefore be
continued to a date to be
determined.(Blay, Debbie)
(Entered: 11/03/2020)

* % %

03/23/2021

—
oo

NOTICE of Hearing: Master
Trial Calendar: JANUARY
Bench Trial set for 1/3/2022
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09:30 AM in Unassigned
Courtroom. Trial briefs, etc.
deadline set for
12/13/2021.(Blay, Debbie)
(Entered: 03/23/2021)

* % %

06/07/2021

—
e}

USCA OPINION affirming the
District Court re: 103 Notice of
Appeal. USCA Case #19-2273.
(Daniel, J) (Entered:
06/07/2021)

06/07/2021

—
p—t

USCA JUDGMENT. In
accordance with the decision of
this court, the judgment of the
district court is affirmed. This
judgment shall take effect upon
1ssuance of this court’s
mandate in accordance with
Fed. R. App. P. 41 re: 103
Notice of Appeal. USCA Case
#19-2273. (Daniel, J) (Entered:
06/07/2021)

* % %

08/23/2021

—
oo

SUPREME COURT NOTICE of
petition for a writ of certiorari
filed on August 19, 2021 and
placed on the docket August 23,
2021 as No. 21-248. USCA Case
#19-2273. (Daniel, J) (Entered:
09/01/2021)
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* % %

09/17/2021

—
-3
w

NOTICE of Hearing: Bench
Trial set for 1/24/2022 at 09:30
AM in Winston-Salem
Courtroom #4 before JUDGE
LORETTA C. BIGGS. (Blay,
Debbie) (Entered: 09/17/2021)

* % %

10/02/2021

—
-3

MOTION for Summary
Judgment by STELLA
ANDERSON, JEFFERSON
CARMON, DAMON
CIRCOSTA, STACY “FOUR”
EGGERS, IV, WYATT T
TUCKER, SR. Response to
Motion due by 11/1/2021
(STEED, TERENCE) (Entered:
10/02/2021)

* % %

10/08/2021

MEMORANDUM filed by
Defendants STELLA
ANDERSON, JEFFERSON
CARMON, DAMON
CIRCOSTA, STACY “FOUR”
EGGERS, IV, WYATT T
TUCKER, SR re 177 MOTION
for Summary Judgment filed by
STELLA ANDERSON,
JEFFERSON CARMON,
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DAMON CIRCOSTA, STACY
“FOUR” EGGERS, IV, WYATT
T TUCKER, SR. (STEED,
TERENCE) (Entered:
10/08/2021)

* % %

11/22/2021

—
©

REPLY, filed by Defendants
STELLA ANDERSON,
JEFFERSON CARMON,
DAMON CIRCOSTA, STACY
“FOUR” EGGERS, IV, WYATT
T TUCKER, SR, to Response to
177 MOTION for Summary
Judgment filed by STELLA
ANDERSON, JEFFERSON
CARMON, DAMON
CIRCOSTA, STACY “FOUR”
EGGERS, IV, WYATT T
TUCKER, SR. (STEED,
TERENCE) (Entered:
11/22/2021)
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RELEVANT DOCKET ENTRIES
General Docket

United States Court of Appeals

for the Fourth Circuit

#:19-2273

NC NAACP State Conference v. Philip Berger

11/14/2019

1

Case docketed. Originating
case number:
1:18-cv-01034-LCB-LPA. Case
manager: MRadday. [19-2273]
MR [Entered: 11/14/2019 09:45
AM]

* % %

01/13/2020

BRIEF by Philip E. Berger and
Timothy K. Moore in electronic
and paper format. Type of
Brief: OPENING. Method of
Filing Paper Copies: mail.
Date Paper Copies Mailed,
Dispatched, or Delivered to
Court: 01/14/2020.
[1000661494] [19-2273] David
Thompson [Entered:
01/13/2020 07:17 PM]
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01/13/2020

JOINT APPENDIX (electronic
and paper form) by Philip E.

Berger and Timothy K. Moore.
Method of Filing Paper Copies:
mail. Date paper copies mailed

dispatched or delivered to
court: 01/14/2020.
[1000661496] [19-2273] David
Thompson [Entered:
01/13/2020 07:50 PM]

01/17/2020

MOTION by Philip E. Berger
and Timothy K. Moore to
expedite decision. Date and
method of service: 01/17/2020
ecf. [1000665132] [19-2273]
David Thompson [Entered:
01/17/2020 03:33 PM]

* % %

01/22/2020

Response in opposition to
Motion to expedite decision
[33] with combined motion to
extend filing time for response
brief until March 12, 2020. by
Chapel Hill-Carrboro NAACP,
Greensboro NAACP, High
Point NAACP, Moore County
NAACP, North Carolina State
Conference of the NAACP,
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Stokes County Branch of the
NAACP and Winston
Salem-Forsyth County
NAACP. Was opposing counsel
informed of motion pursuant
to Loc. R. 27(a)?: Y. Did
opposing counsel consent to
granting of motion?: N.
[19-2273] Stephen Wirth
[Entered: 01/22/2020 06:09
PM]

01/22/2020

RESPONSE/ANSWER by
Stella Anderson, David C.
Black, Jefferson Carmon,
Damon Circosta and

Ken Raymond to notice
requesting response [34],
Motion to expedite decision
[33]. [19-2273] Olga
Vysotskaya de Brito [Entered:
01/22/2020 08:17 PM]

01/24/2020

COURT ORDER filed denying
motion to extend filing time
[35]; denying motion to
expedite decision [33]. Copies
to all parties. [1000669682]
[19-2273] TW [Entered:
01/24/2020 04:16 PM]

* % %
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02/11/2020

BRIEF by Stella Anderson,
David C. Black, Jefferson
Carmon, Ken Raymond and
Damon Circosta in electronic
and paper format. Type of
Brief: RESPONSE. Method of
Filing Paper Copies: mail.
Date Paper Copies Mailed,
Dispatched, or Delivered to
Court: 02/11/2020.
[1000681194] [19-2273] Olga
Vysotskaya de Brito [Entered:
02/11/2020 03:35 PM]

* % %

02/11/2020

BRIEF by Chapel
Hill-Carrboro NAACP,
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Greensboro NAACP, High
Point NAACP, Moore County
NAACP, North Carolina State
Conference of the NAACP,
Stokes County Branch of the
NAACP and Winston
Salem-Forsyth County NAACP
in electronic and paper format.
Type of Brief: RESPONSE.
Method of Filing Paper Copies:
mail. Date Paper Copies
Mailed, Dispatched, or
Delivered to Court: 02/12/2020.
[1000681391] [19-2273]
Stephen Wirth [Entered:
02/11/2020 08:44 PM]

* % %

02/18/2020

BRIEF by Philip E. Berger and
Timothy K. Moore in electronic
and paper format. Type of
Brief: REPLY. Method of
Filing Paper Copies: mail.
Date Paper Copies Mailed,
Dispatched, or Delivered to
Court: 02/18/2020.
[1000685204] [19-2273] David
Thompson [Entered:
02/18/2020 05:10 PM]

* % %

05/27/2020

ORAL ARGUMENT
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(Video Conference) heard
before the Honorable Pamela
A. Harris, Julius N.
Richardson and A. Marvin
Quattlebaum, Jr.. Attorneys
arguing case: Mr. David Henry
Thompson for Appellants
Philip E. Berger and Timothy
K. Moore, Paul Mason Cox for
Appellees Ken Raymond,
Stella Anderson, Damon
Circosta, Jefferson Carmon
and David C. Black and Mr.
Stephen K. Wirth for
Appellees North Carolina
State Conference of the
NAACP, Chapel Hill-Carrboro
NAACP, Greensboro NAACP,
High Point NAACP, Moore
County NAACP, Stokes
County Branch of the NAACP
and Winston Salem-Forsyth
County NAACP. Courtroom
Deputy: Joseph Coleman.
[1000746302] [19-2273] JL.C
[Entered: 05/27/2020 12:01
PM]

* % %

08/14/2020

PUBLISHED AUTHORED
OPINION filed. Originating

case number:
1:18-cv-01034-LCB-LPA.
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[1000793241]. [19-2273] MR
[Entered: 08/14/2020 03:52
PM]

08/14/2020

JUDGMENT ORDER filed.
Decision: Vacated and
remanded. Originating case
number: 1:18-cv-01034-
LCB-LPA. Entered on Docket
Date: 08/14/2020.
[1000793243] Copies to all
parties and the district
court/agency.. [19-2273] MR
[Entered: 08/14/2020 03:56
PM]

* % %

09/11/2020

PETITION for rehearing en
banc by North Carolina State
Conference of the NAACP,
Chapel Hill-Carrboro NAACP,
Greensboro NAACP, High
Point NAACP, Moore County
NAACP, Stokes County
Branch of the NAACP and
Winston Salem-Forsyth
County NAACP. [19-2273]
Stephen Wirth [Entered:
09/11/2020 12:23 PM]

09/11/2020

Mandate stayed pending
ruling on petition for
rehearing or rehearing en
banc.. [19-2273] MR
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[Entered: 09/11/2020 12:27
PM]

* % %

09/11/2020

PETITION for rehearing en
banc by Stella Anderson,
David C. Black, Jefferson
Carmon, Damon Circosta and
Ken Raymond. [19-2273] Ryan
Park [Entered: 09/11/2020
07:17 PM]

* % %

09/25/2020

RESPONSE/ANSWER to
rehearing en banc by Timothy
K. Moore and Philip E. Berger.
[19-2273] David Thompson
[Entered: 09/25/2020 05:45
PM]

10/05/2020

COURT ORDER filed granting
petition for rehearing en banc
[86], granting petition for
rehearing en banc [82]. Copies
to all parties.. [1000823597]
[19-2273] MR [Entered:
10/05/2020 02:05 PM]

10/05/2020

Case reopened upon grant of
rehearing/rehearing en banc.
Originating case number:
1:18-cv-01034-LCB-LPA.
[19-2273] MR
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[Entered: 10/05/2020 02:10
PM]

* % %

12/02/2020

—
'—l
N

BRIEF by Philip E. Berger and
Timothy K. Moore in electronic
and paper format. Type of
Brief: SUPPLEMENTAL.
Method of Filing Paper Copies:
N/A. (filed per order at ecf
#113) [1000859057] [19-2273]
MR [Entered: 12/03/2020 12:03
PM]

12/07/2020

—
—t
(@}

EN BANC ORAL ARGUMENT
(Video Conference) heard
before the Honorable Roger L.
Gregory, J. Harvie Wilkinson,
III, Paul V. Niemeyer, Diana
Gribbon Motz, Robert B. King,
G. Steven Agee, Barbara
Milano Keenan, James A.
Wynn, Jr., Albert Diaz, Henry
F. Floyd, Stephanie D.
Thacker, Pamela A. Harris,
Julius N. Richardson, A.
Marvin Quattlebaum, Jr. and
Allison J. Rushing. Attorneys
arguing case: Peter A.
Patterson for Appellants
Philip E. Berger and Timothy
K. Moore,
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James Wellner Doggett for
Appellees Ken Raymond,
Stella Anderson, Damon
Circosta, Jefferson Carmon
and David C. Black and Mr.
Stephen K. Wirth for
Appellees North Carolina
State Conference of the
NAACP, Chapel Hill-Carrboro
NAACP, Greensboro NAACP,
High Point NAACP, Moore
County NAACP, Stokes
County Branch of the NAACP
and Winston Salem-Forsyth
County NAACP. Courtroom
Deputy: Emily Borneisen.
[1000860491] [19-2273] EB
[Entered: 12/07/2020 10:31
AM]

06/07/2021

PUBLISHED AUTHORED
OPINION filed. Originating
case number:
1:18-cv-01034-LCB-LPA.
[1000964733]. [19-2273]
Annotation added to reflect
Supreme Court
status.--[Edited 11/24/2021 by
EB] TW [Entered: 06/07/2021
12:49 PM]

06/07/2021

—
3

JUDGMENT ORDER filed.
Decision: Affirmed.
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Originating case number:
1:18-cv-01034-LCB-LPA.
Entered on Docket Date:
06/07/2021. [1000964747]
Copies to all parties and the
district court. [19-2273] TW
[Entered: 06/07/2021 12:56
PM]

06/29/2021

—
0]

Mandate issued. Referencing:
[117] Judgment Order , [116]
published authored Opinion.
Originating case number:
1:18-cv-01034-LCB-LPA..
[19-2273] MR [Entered:
06/29/2021 09:19 AM]

08/23/2021

—
©

SUPREME COURT
REMARK--petition for writ of
certiorari filed. 08/19/2021.
21-248. [19-2273] EB [Entered:
08/24/2021 03:35 PM]

11/24/2021

—
o

SUPREME COURT
REMARK--petition for writ of
certiorari granted. 11/24/2021
[19-2273] EB [Entered:
11/24/2021 04:34 PM]
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Dkt. 8

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA

[Filed: January 14, 2019]

NORTH CAROLINA
STATE CONFERENCE OF
THE NAACP,

CHAPEL HILL —
CARRBORO NAACP, CASE NO.
GREENSBORO NAACP, |1:18-cv-01034-LCB-LPA
HIGH POINT

NAACP, MOORE COUNTY
NAACP,

STOKES COUNTY
BRANCH OF THE

NAACP, WINSTON PROPOSED
SALEM — FORSYTH INTERVENORS’
COUNTY NAAGP MEMORANDUM IN
’ SUPPORT OF THEIR
Plaintiffs, MOTION TO
. INTERVENE
ROY ASBERRY COOPER

III, in his official capacity
as the Governor of North
Carolina; JOSHUA
MALCOM, in his official
capacity as Chair of the
North Carolina State Board
of Elections; KEN
RAYMOND, in his official
capacity as Secretary of the
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North Carolina State Board
of Elections; STELLA
ANDERSON, DAMON
CIRCOSTA, ROBERT
CORDLE, STACY EGGERS
IV, JAY HEMPHILL,
VALERIE JOHNSON, and
JOHN LEWIS, in their
official capacities as
members of the North
Carolina State Board of
Elections,

Defendants,
and

PHILIP E. BERGER, in his
official capacity as
President Pro Tempore of
the North Carolina Senate,
and TIMOTHY K. MOORE,
in his official capacity as
Speaker of the North
Carolina House of
Representatives,

Proposed Intervenors.

[¥** Tables omitted for printing purposes ***]

STATEMENT OF THE MATTER
BEFORE THE COURT

At stake in this lawsuit is the validity of North
Carolina Senate Bill (“S.B.”) 824, a recent enactment
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implementing the constitutional directive of the people
of North Carolina that citizens be required to present
photo identification when voting. As matters currently
stand, however, there is no party before the Court that
can be counted on to adequately defend S.B. 824.
Governor Roy Cooper is an implacable opponent of the
law. It was enacted over his veto, which was
accompanied by a statement describing the law as
having “sinister and cynical origins” in a purported
“design[] to suppress the rights of minority, poor and
elderly voters.” Governor Roy Cooper Objections and
Veto Message (Dec. 14, 2018), Ex. A. While the
remaining defendants are sued in their capacity as
members of the North Carolina State Board of
Elections, that Board no longer exists—it was dissolved
following a decision of the North Carolina Supreme
Court finding that its structure violated the State
Constitution because it was too insulated from the
Governor’s control. A law creating a new Board will go
into effect January 31, but its members will be
appointed by Governor Cooper and he may select a
majority from his own political party. And all of the
named defendants presumably will be represented by
North Carolina Attorney General Josh Stein, who
began his tenure as Attorney General by successfully
seeking to have the Supreme Court decline to review
the Fourth Circuit’s decision striking down North
Carolina’s prior voter ID law. With defendants like
these, this case hardly needs plaintiffs.

Fortunately, North Carolina has not left the defense
of its statutes to potentially hostile executive branch
officials. In accordance with United States Supreme
Court precedent, state law expressly establishes that
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the President Pro Tempore of the Senate and the
Speaker of the House of Representatives have
standing, as agents of the State, to intervene in
litigation on behalf of the General Assembly in defense
of North Carolina statutes. President Pro Tempore
Berger and Speaker Moore accordingly move to
intervene to defend S.B. 824, and this Court should
grant the motion to ensure that the law—and the
people of North Carolina on whose behalf it was
enacted—gets the defense it deserves.

QUESTION PRESENTED BY THIS MOTION

Whether Proposed Intervenors should be granted
leave to intervene in this case either as of right under

Federal Rule of Civil Procedure 24(a) or permissively
under Rule 24(b).

STATEMENT OF FACTS

A majority of states have voter ID laws. See Wendy
Underhill, Voter Identification Requirements, NATL
CONFERENCE OF STATE LEGISLATURES (Oct. 31, 2018),
https://bit.ly/18Szn2n. These laws serve states’
legitimate interests in preventing voter fraud and in
ensuring “public confidence in the integrity of the
electoral process.” Crawford v. Marion Cty. Election
Bd., 553 U.S. 181, 196-97 (2008) (plurality); see also id.
at 209 (Scalia, Thomas, and Alito, JJ., concurring in
the judgment).

In 2013, the North Carolina General Assembly (the
state’s legislature) passed a law that required voters to
present an approved form of photo ID and that made
several other changes to the state’s voting system (e.g.,
reducing the early voting period and eliminating
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out-of-precinct voting, same-day registration and
voting, and pre-registration by 16-year-olds). See 2013
N.C. Sess. Laws 381. In 2015, the legislature amended
the law to permit voters to vote without an ID if they
could show a reasonable impediment to obtaining one.
See 2015 N.C. Sess. Laws 103 § 8. But a divided panel
of the Fourth Circuit struck the law down, see North
Carolina State Conference of NAACP v. McCrory, 831
F.3d 204 (4th Cir. 2016), and North Carolina’s current
Governor and Attorney General abandoned the State’s
appeal of that decision, see North Carolina v. NAACP,
137 S. Ct. 1399, 1399 (2017) (Roberts, C.dJ., statement
respecting the denial of certiorari).

In November 2018, the people of North Carolina
amended the State’s constitution to require photo ID to
vote. As amended, the constitution provides that
“[v]oters offering to vote in person shall present
photographic identification before voting. The General
Assembly shall enact general laws governing the
requirements of such photographic identification,
which may include exceptions.” N.C. CONST. art. VI,
§ 2(4); see also N.C. CONST. art. VI, § 3(2).

Pursuant to that mandate, the General Assembly
passed S.B. 824. See 2018 N.C. Sess. Laws 144, Ex. B.
Unlike North Carolina’s 2013 voting law, S.B. 824
concerns only voter ID. And it permits voters to use a
wide range of IDs, including a North Carolina driver’s
license, a driver’s license from any state or U.S.
territory in certain circumstances, a passport, a tribal
enrollment card, a qualifying student ID, a qualifying
state or local government employee ID, a military ID,
or a veteran ID. See Ex. B at 2. Voters may present any
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approved ID even if it has expired within the past year,
military and veteran IDs may be used regardless of
expiration, and seniors may use IDs that expired after
their 65th birthdays. See id. S.B. 824 also gives voters
a right to obtain a voter ID card, which remains valid
for 10 years, free of charge. See id. at 1.

Voters who arrive to the polls without IDs can vote
as well. If a voter has simply forgotten ID or is
unaware of the requirement, the voter can cast a
provisional ballot and then return with an ID anytime
within nine days (i.e., until the end of the day before
the Board canvasses the votes pursuant to N.C. Gen.
Stat. § 163A-1172(b)). The law requires the Board to
give the voter an information sheet with this deadline
and the types of acceptable IDs. See Ex. B at 3. And if
a voter does not have an ID at all, the voter can fill out
an affidavit at the voting place indicating the
“reasonable impediment” that prevented the voter from
obtaining one—including a lack of transportation,
illness, work schedule, lack of necessary documents,
family responsibilities, loss of ID, or any other unique
reasonable impediment. See id. at 3—4. The voter 1is
entitled to complete a provisional ballot upon the
completion of the reasonable impediment affidavit, and
the ballot will be treated as valid unless “the county
board [of elections] has grounds to believe the affidavit
is false.” Id. at 4.

The legislature also addressed the problem of
absentee voter fraud by requiring that requests for
absentee ballots be accompanied by forms of ID similar
to those required for in-person voting. See id. at 7. But
voters who lack a method to attach an electronic or
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physical copy of their ID with their request—or who
face any other reasonable impediment as defined

above—may say so and still obtain an absentee ballot.
See id. at 7-8.

The North Carolina legislature has gone to great
lengths to ensure that the people’s constitutional
directive to require voter ID is implemented in a
manner that does not unduly burden the right of any
person to vote. Indeed, North Carolina’s law compares
favorably with Virginia’s voter ID law, which was
upheld by the Fourth Circuit and which is similar to
North Carolina’s law in many respects but does not
contain a reasonable impediment exception. See Lee v.
Virginia State Bd. of Elections, 843 F.3d 592, 594-95
(4th Cir. 2016). In North Carolina, as in Virginia,
“every registered voter who shows up to his or her local
polling place on the day of the election has the ability
to cast a ballot and to have the vote counted, even if the
voter has no identification.” Id. at 600.

The General Assembly presented S.B. 824 to
Governor Roy Cooper on December 6, 2018. See Senate
Bill1 824 /S1.2018-144, N.C. Gen. Assembly (2017-2018
Sess.), https://bit.ly/2FmisPP. Governor Cooper, a
longtime opponent of voter ID rules, vetoed the bill on
December 14. See id. The North Carolina Senate
thereafter overrode the veto by a vote of 33-12, and the
North Carolina House of Representatives did so by a
vote of 72-40. See id. Soon after, Plaintiffs filed this
suit against the Governor and members of the North
Carolina State Board of Elections (“Defendants”),
alleging that S.B. 824 will disproportionately impact
African-American and Latino voters in violation of
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Section 2 of the Voting Rights Act, 42 U.S.C. § 1973;
intentionally discriminates against African-American
and Latino voters, in violation of the Fourteenth and
Fifteenth Amendments of the United States
Constitution; and will unduly burden the right to vote,
in violation of the Fourteenth Amendment. See Compl.
99 105-46, Doc. 1.

Proposed Intervenors have a well-founded belief
that Defendants will not adequately represent the
State’s and the General Assembly’s interests in
defending S.B. 824, which Proposed Intervenors and
their fellow legislators passed at the mandate of the
people of North Carolina, from these baseless
challenges.

ARGUMENT

I. Proposed Intervenors Are Entitled To
Intervene as of Right.

Under Federal Rule of Civil Procedure 24(a), a court
“must permit anyone to intervene who” (1) makes a
timely motion to intervene, (2) has “an interest in the
subject of the action,” (3) is “so situated that the
disposition of the action may impair or impede [his]
ability to protect that interest,” and (4) shows “that he
1s not adequately represented by existing parties.” FED.
R. C1v. P. 24(a); Fisher-Borne v. Smith, 14 F. Supp. 3d
699, 702 (M.D.N.C. 2014).

As the Fourth Circuit has noted regarding
intervention as of right, “liberal intervention is
desirable to dispose of as much of a controversy
‘involving as many apparently concerned persons as is
compatible with efficiency and due process.”” Feller v.
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Brock, 802 F.2d 722, 729 (4th Cir. 1986) (quoting
Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967)).
Proposed Intervenors are deeply concerned with
defending on behalf of the State and the General
Assembly a law that the General Assembly passed
pursuant to constitutional command and that serves
the State’s vital interest in protecting the integrity of
its electoral process. They satisfy all four requirements
for intervention as of right.

a. Proposed Intervenors’ Motion is Timely.

Three criteria determine whether a motion to
intervene is timely: (1) “how far the underlying suit has
progressed,” (2) the “prejudice” that granting the
motion would cause to the other parties; and (3) the
reason for the delay—if any—in filing the motion. Alt
v. U.S. E.P.A., 758 F.3d 588, 591 (4th Cir. 2014). This
suit did not progress at all before Proposed Intervenors
filed their motion: they filed the motion just weeks
after the suit commenced, before any existing party
had filed anything other than the complaint. Proposed
Intervenors did not delay in filing this motion. And
granting the motion would not delay the proceedings or
prejudice the other parties in any way. Cf. id.
(affirming denial of a motion to intervene where “the
proceedings below had already reached a relatively
advanced stage”). Thus, the motion is timely.

b. Proposed Intervenors Have a Significantly
Protectable Interest in the Subject of this
Suit.

To satisfy Rule 24(a), Proposed Intervenors’ interest
in the subject of this suit must be “significantly
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protectable.” Donaldson v. United States, 400 U.S. 517,
531 (1971). In other words, Proposed Intervenors must
have a stake in the suit, rather than a “general concern
with the subject matter.” Fisher-Borne, 14 F. Supp. 3d
at 703.

Proposed Intervenors have a significantly
protectable interest in the validity of S.B. 824, which
the North Carolina General Assembly enacted over the
Governor’s veto. Because state legislatures have an
Institutional interest in seeing that their enactments
are not “nullified,” Ariz. State Legislature v. Ariz.
Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2665
(2015), long-standing Supreme Court authority
establishes that state legislative officials have the
authority to defend state enactments in federal court
when State law “authorize[s]” them “to represent the
[State] Legislature in litigation.” Karcher v. May, 484
U.S. 72, 81 (1987); see also Arizonans for Official
English v. Arizona, 520 U.S. 43, 65 (1997) (“[S]tate
legislators have standing to contest a decision holding
a state statute unconstitutional if state law authorizes
legislators to represent the State’s interests.”). Here,
State law does that expressly. Section 1-72.2 of the
North Carolina General Statutes provides that “[i]t is
the public policy of the State of North Carolina that in
any action in any federal court in which the validity or
constitutionality of an act of the General Assembly . . .
is challenged, the General Assembly, jointly through
the Speaker of the House of Representatives and the
President Pro Tempore of the Senate, constitutes the
legislative branch.” N.C. Gen. Stat. § 1-72.2(a). That
section establishes a similar policy for actions in State
court, id., and it additionally provides that, “[t]he



JA 62

Speaker of the House of Representatives and the
President Pro Tempore of the Senate, as agents of the
State, by and through counsel of their choice, including
private counsel, shall jointly have standing to intervene
on behalf of the General Assembly as a party in any
judicial proceeding challenging a North Carolina
statute.” Id. § 1-72.2(b). And it implores federal courts
to allow the legislature to intervene in cases in which
the State is a party and a State law is attacked. Id.
§ 1-72.2(a).

The North Carolina law establishing Proposed
Intervenors’ interest easily qualifies them to defend
S.B. 824 under Karcher. There, the Supreme Court,
citing a single case, reasoned that New Jersey
legislative officials had standing to defend New Jersey
law because “[t]he New Jersey Supreme Court has
granted applications of the Speaker of the General
Assembly and the President of the Senate to intervene
as parties-respondent on behalf of the legislature in
defense of a legislative enactment.” 484 U.S. at 82.
Here, unlike in Karcher, the Court is not required to
infer an interest from a thinly-reasoned state court
decision but rather can rely upon the express
provisions of State statutory law. Indeed, the authority
of the President Pro Tempore and Speaker to represent
the interests of the General Assembly in defense of
state law is so ingrained in North Carolina law that
they are often named defendants in state court
litigation challenging state laws, including litigation
challenging S.B. 824. See Holmes v. Moore, No.
18-¢v-15292 (N.C. Super. Ct.); see also, e.g., Cooper v.
Berger, No. 409PA17, 2018 WL 6721278 (N.C. Dec. 21,
2018); Cooper v. Berger, 809 S.E.2d 98 (N.C. 2018);
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State v. Berger, 781 S.E.2d 248 (N.C. 2016). And in
other cases they have intervened when not named as
defendants. See, e.g., Edwards v. Bipartisan State Bd.
of Elections & Ethics Enft, 818 S.E.2d 279 (N.C. 2018);
Hart v. State, 774 S.E.2d 281 (N.C. 2015); Richardson
v. State, 774 S.E.2d 304 (N.C. 2015).

In accordance with the North Carolina authorities
discussed above, the President Pro Tempore and
Speaker’s interest in defending state legislation has
been recognized by the Fourth Circuit and this Court.
See, e.g., Am. Civil Liberties Union v. Tennyson, No.
13-1030, 815 F.3d 183 (4th Cir. 2016), Doc. 40 (motion
to intervene by Speaker and President Pro Tempore
pursuant to Section 1-72.2), Ex. C; id., Doc. 43
(granting motion), Ex. D; Fisher-Borne, 14 F. Supp. 3d
at 703-04 (“[A]s authorized representatives of the
legislature, [the Speaker and President Pro Tempore]’s
desire to defend the constitutionality of legislation
passed by the legislature is a protectable interest in the
subject matter of this litigation.”). This Court should do
the same with respect to S.B. 824.

c. The Court’s Disposition of this Case Might
Impair Proposed Intervenors’ Significantly
Protectable Interest.

Intervention is required under Rule 24(a) where
“the disposition of a case would, as a practical matter,
impair the applicant’s ability to protect his interest.”
Spring Const. Co. v. Harris, 614 F.2d 374, 377 (4th Cir.
1980). The disposition of the present case could, as an
absolute matter, impair Proposed Intervenors’ interest
in ensuring that the law they passed at the command
of the people of North Carolina—in order to protect the



JA 64

integrity of and public confidence in elections—actually
takes effect. Plaintiffs ask this Court to declare several
provisions of S.B. 824 unconstitutional under the
Fourteenth and Fifteenth Amendments and invalid
under Section 2 of the Voting Rights Act; to enjoin
North Carolina officials from implementing those
provisions; and to retain jurisdiction over North
Carolina for an indefinite time, pursuant to Section 3(c)
of the Voting Rights Act, to scrutinize every change
that the State might make to its voting procedures. See
Compl. 4 147, Doc. 1. If the Court grants this relief, the
General Assembly’s efforts to pass S.B. 824 will have
been “completely nullified.” Ariz. State Legislature, 135
S. Ct. at 2665. Furthermore, its continuing authority to
enact voting laws will be burdened. The Court’s
disposition of this case could thus impair Proposed
Intervenors’ significantly protectable interest. See, e.g.,
Flying J, Inc. v. Van Hollen, 578 F.3d 569, 573 (7th Cir.
2009) (finding an “inconvenience” sufficient to
constitute an impediment for purposes of Rule 24(a));
Francisv. Chamber of Commerce of U.S., 481 F.2d 192,
195 n.8 (4th Cir. 1973) (noting that stare decisis, which
would attach to an adverse appellate ruling in the case,
“by itself may furnish the practical disadvantage
required under [Rule] 24(a)”).

d. The Existing Defendants Will Not
Adequately Protect Proposed Intervenors’
Significantly Protectable Interest.

“The requirement of [inadequate representation] is
satisfied if the applicant shows that representation of
his interest may be inadequate.” Trbovich v. United
Mine Workers of Am., 404 U.S. 528, 538 n.10 (1972)
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(emphasis added); accord United Guar. Residential Ins.
Co. of Iowa v. Philadelphia Sav. Fund Soc’y, 819 F.2d
473, 476 (4th Cir. 1987). “[Alnd the burden of making
that showing should be treated as minimal.” Trbovich,
404 U.S. at 538 n.10; see also 7C WRIGHT & MILLER,
FED. PRAC. & ProOC. C1v. § 1909 (3d ed. Sept. 2018)
(hereinafter “WRIGHT & MILLER”) (“[T]here is good
reason in most cases to suppose that the applicant is
the best judge of the representation of the applicant’s
own interests and to be liberal in finding that one who
1s willing to bear the cost of separate representation
may not be adequately represented by the existing
parties.”).

Here, Defendants have made quite clear that they
cannot be trusted to defend S.B. 824 in the same,
rigorous manner as Proposed Intervenors—and very
well might not defend the law at all. Presumably,
North Carolina Attorney General Josh Stein will
represent the state officials sued here. Soon after
taking office, Attorney General Stein moved to dismiss
North Carolina’s petition for certiorari from the Fourth
Circuit’s ruling striking down the State’s previous voter
ID law, and Chief Justice Roberts cited that motion in
a statement respecting the denial of certiorari. See
NAACP, 137 S. Ct. at 1399 (statement of Roberts, C.dJ.).
The same day he filed the motion, Attorney General
Stein issued a press release suggesting that the law
unduly burdened the right to vote: “I support efforts to
guarantee fair and honest elections, but those efforts
should not be used as an excuse to make it harder for
people to vote.” See Press Release, N.C. Att’y Gen., AG
Stein Moves To Dismiss Case on Voting Law (Feb 21,
2017), Ex. E. His representations to the Supreme Court
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were similarly derogatory toward his own State’s laws.
See Reply of Petitioners to Objection to the Motion to
Dismiss at 2, North Carolina v. NAACP, 137 S. Ct.
1399 (Mar. 9, 2017), Ex. F (characterizing the State’s
prior voter ID requirement as “curtail[ing] North
Carolinians’ ability to exercise their right to vote”).
Having prejudiced the State’s defense of its prior voter
ID requirement, Attorney General Stein should not be
entrusted with defense of the new law.

Governor Cooper himself is just as opposed to voter
ID rules, if not more. The most obvious proof is, of
course, his veto of S.B. 824. In his veto message, he
made known his thoughts on the law at the heart of
this suit. He called the law “sinister,” “cynical,” and
“designed to suppress the rights of minority, poor and
elderly voters”; said that “[r]equiring photo IDs for
In-person voting is a solution in search of a problem”;
and blamed that requirement with “put[ting] up
barriers to voting that will trap honest voters in
confusion.” Veto Message, Ex. A. Even before that, as
Attorney General, Cooper actively undermined the
State’s efforts to enact its previous voter ID law,
posting a petition online for those opposed to the bill to
lobby then-Governor Pat McCrory to veto it. See
Matthew Burns, Cooper rallies opposition to NC
elections bill, WRAL.coM (Aug. 8, 2013), Ex. G. Cooper
himself sent a letter to Governor McCrory urging him
to veto the bill. See Rachel Lewis Hilburn, Attorney
General fires off letter to McCrory urging veto on voter
ID bill, WHQR (July 26, 2013), Ex. H. In that letter, he
called the law “regressive,” “unnecessary, expensive
and burdensome.” Id.
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The State was later forced to defend its previous
voter ID law without the help of then-Attorney General
Cooper, who declined to participate in the petition for
certiorari seeking review of the Fourth Circuit’s ruling
striking down that law. See Petition for a Writ of
Certiorari, North Carolinav. NAACP, No. 16-833, 2016
WL 7634839 (U.S. Dec. 27, 2016); N.C Attorney General
Roy Cooper won’t defend voter ID suit further,; Gov. Pat
McCrory criticizes him, THENEWS & OBSERVER (Aug. 2,
2016), Ex. I. Governor McCrory lamented that “again
[General Cooper] is not willing to do his job.” Id. In
response, Cooper made clear his view on voter ID laws:
“When are they [i.e., the Governor and General
Assembly] going to learn that you just can’t run
roughshod over the Constitution?” Id.

Indeed, when campaigning for Governor, Cooper’s
antipathy to the previous voter ID law was central to
his platform. See Roy Cooper on attack in new web ad,
WRAL.coM (Jan. 30, 2014), Ex. J (quoting campaign ad
in which Cooper charged “Gov. McCrory and the tea
party Republicans” with, among other things,
“malking] it harder to register and vote”). This tactical
choice was apparently a response to criticism from
Democratic opponents over his initial defense of the
law. See John Hinton, Democrat Ken Spaulding
criticizes Roy Cooper for King Day email about voting
rights, WINSTON-SALEM JOURNAL (Jan. 19, 2016), Ex.
K. And as described above, shortly after Governor
Cooper took office Attorney General Stein moved to
dismiss the petition for certiorari seeking review of the
Fourth Circuit’s ruling striking down the prior law,
presumably at Governor Cooper’s instruction. See
NAACP, 137 S. Ct. at 1399 (statement of Roberts, C.d.);
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see also Press Release, N.C. Governor, Governor
Cooper, AG Stein Take Steps to Withdraw from Voting
Restrictions Case (Feb. 21, 2017), Ex. L. And he
celebrated when the Supreme Court ultimately denied
the State’s petition for certiorari, calling the decision
“good news for North Carolina voters.” See Press
Release, N.C. Governor, Gov. Cooper Issues Statement
on SCOTUS Voter Access Decision (May 15, 2017), Ex.
M.

An “absentee cannot be required to look for
adequate representation to an opponent.” WRIGHT &
MILLER § 1909. Governor Cooper and Attorney General
Stein have openly opposed voter ID rules in the past,
actively undermining the legislature in the process.
From their public statements, it is no stretch to say
that they would prefer to see this case resolved the
same way the Plaintiffs would. Thus, if they defend
S.B. 824—and it is by no means clear that they
will—they will certainly not take “the same approach
to the conduct of the litigation” as the General
Assembly that enacted the law over the Governor’s veto
and that will defend it vigorously. United Guar., 819
F.2d at 476. Proposed Intervenors must therefore be
permitted to intervene to protect the State’s and
General Assembly’s interest in the law and to give this
Court the benefit of a fully adversarial process.

The remaining Defendants, members of the North
Carolina State Board of Elections, cannot be counted
upon to defend S.B. 824 either. For one thing, there
currently is no State Board of Elections. The North
Carolina Supreme Court deemed the Board as
previously structured to be unconstitutional because it
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was insufficiently controlled by the Governor, see
Cooper, 809 S.E.2d 98, and a three-judge panel later
entered an order requiring the Board to dissolve, see
Order, Cooper v. Berger, No. 18-cv-3348 (N.C. Super.
Ct. Dec. 27, 2018), Ex. N (detailing recent procedural
history). The panel stayed that order four times to
allow the Board to certify the November 2018 election
results. See id. at 1-2. When the Board failed to hold a
meeting about those results on the day on which its
Chairman had represented to the panel that it would
do so, the panel declined to stay the order any longer.
See id. at 2-3. The order went into effect, and the Board
was thereby dissolved, on December 28. No interim
Board has since been created, and the law creating a
new five-member Board will not go into effect until
January 31. See Max Greenwood, NC Governor Says He
Won't Appoint Interim Elections Board, THE HILL (Jan.
2, 2019), Ex. O.

When it does, Governor Cooper will appoint all
members of the new Board—and will be allowed to
appoint a majority of its members from his own party.
See 2017 N.C. House Bill No. 1029 at 1-2 (to be codified
at N.C. Gen. Stat. § 163-19(b)), Ex. P. And he will
apparently have unfettered authority to remove those
members. See id. at 3 (striking the language from N.C.
Gen. Stat. § 163-28 to the effect that the Board “shall
be and remain an independent regulatory and
quasi-judicial agency”); see also Cooper, 809 S.E.2d at
113 (finding the previous Board unconstitutional in
part because the Governor’s removal authority over its
members was too constrained). There is little reason to
believe, therefore, that the Board will take a position in
this case different from the Governor’s—let alone a
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position that comes close to aligning with Proposed
Intervenors’ interests.

In sum, the named Defendants have neither the
same level of interest in this case nor the same ability
and incentive to litigate it that Proposed Intervenors
do. The Governor opposed and vetoed S.B. 824; the
Elections Board is in flux, and ultimately will likely
take the Governor’s side. The General Assembly,
through Proposed Intervenors, is thus the only part of
the government that can be counted upon to defend the
law implementing the will of the people as expressed in
the North Carolina Constitution. That makes it “the
most natural party to shoulder the responsibility of
defending the fruits of the democratic process.” Stuart
v. Huff, 706 F.3d 345, 351 (4th Cir. 2013). And that
gives Proposed Intervenors a right to intervene under
Rule 24(a).

II. Alternatively, Proposed Intervenors Satisfy
the Minimal Requirements for Permissive
Intervention.

This Court has previously permitted Proposed
Intervenors to intervene under Rule 24(b) to defend
North Carolina law. See, e.g., Carcarnio v. McCrory, 315
F.R.D. 176,177 (M.D.N.C. 2016). Under Rule 24(b), the
Court “may permit anyone to intervene who” files a
timely motion and who “has a claim or defense that
shares with the main action a common question of law
or fact.” FED. R. C1v. P. 24(b)(2)(B). Intervention must
also not deprive the Court of subject-matter
jurisdiction. See Carcafio, 315 F.R.D. at 178 n.2.
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Timeliness is measured by the same three criteria
used for intervention as of right: “how far the suit has
progressed,” “the prejudice that delay might cause
other parties,” and the reason for the delay (if any) in
the motion. Students for Fair Admissions Inc. v. Univ.
of North Carolina, 319 F.R.D. 490, 494 (M.D.N.C.
2017). The purpose of this requirement is merely “to
prevent a tardy intervenor from derailing a lawsuit
within sight of the terminal.” Id. (quoting Scardelleti v.
Debarr, 265 F.3d 195, 202 (4th Cir. 2001)). As
explained above, Proposed Intervenors filed their
intervention motion before anything else of substance
had happened in this case. Thus, intervention will
cause no undue delay or prejudice to any existing
parties.

Moreover, as shown in the Proposed Answer,
Proposed Intervenors’ defenses share with the “main
action” questions of both law and fact. FED. R. C1v. P.
24(b)(2)(B). Plaintiffs claim that S.B. 824 displays a
discriminatory intent, will unduly burden the right to
vote, will have a disparate impact on minority voters,
and thus violates the Fourteenth and Fifteenth
Amendments and the Voting Rights Act. See Compl.
99 10546, Doc. 1. Proposed Intervenors contend that
S.B. 824 displays no such intent and will have no such
effect, and thus fully complies with the Constitution
and the Act. These arguments present completely
overlapping questions of fact and law. And since the
legal questions are of federal law, permitting
intervention will not deprive the Court of
subject-matter jurisdiction over this case.
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Proposed Intervenors therefore satisfy all
requirements for permissive intervention, and the
Court should grant their request to intervene. See
Feller, 802 F.2d at 729 (“[L]iberal intervention is
desirable to dispose of as much of a controversy
involving as many apparently concerned persons as is
compatible with efficiency and due process.” (internal
quotation marks omitted)).

CONCLUSION

Proposed Intervenors have a significantly
protectable interest in S.B. 824. Defendants will not
adequately represent that interest because they oppose
the policies embodied in S.B. 824 and cannot be
counted on to vigorously or adequately defend them.
This Court should allow Proposed Intervenors to
intervene under either Rule 24(a) or 24(b).
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/s/ Nicole J. Moss /s/ Nathan A. Huff
COOPER & KIRK, PLLC PHELPS DUNBAR LLP
Michael W. Kirk* 4140 ParkLake Avenue,
David H. Thompson* Suite 100

Peter A. Patterson® Raleigh, North Carolina
Nicole J. Moss 27612

(State Bar No. 31958) Telephone: (919) 789-5300
Haley N. Proctor* Fax: (919) 789-5301
Nicole Frazer Reaves* nathan.huff@phelps.com

Joseph O. Masterman* State Bar No. 40626
1523 New Hampshire Local Civil Rule 83.1

Avenue, N.W. Counsel for Proposed
Washington, D.C. Intervenors

20036

Telephone: (202)

220-9600

Fax: (202) 220-9601
nmoss@cooperkirk.com
Counsel for Proposed
Intervenors

*Notice of Appearance
Forthcoming

[¥**Certificates omitted for printing purposes***]
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Dkt. 8-1
EXHIBIT A
[Filed: January 14, 2019]

[SEAL]
Roy Cooper, Governor
State of North Carolina

GOVERNOR ROY COOPER OBJECTIONS AND
VETO MESSAGE:

Senate Bill 824, AN ACT TO IMPLEMENT THE
CONSTITUTIONAL AMENDMENT
REQUIRING PHOTOGRAPHIC
IDENTIFICATION TO VOTE.

Requiring photo IDs for in-person voting is a
solution in search of a problem. Instead, the real
election problem is votes harvested illegally through
absentee ballots, which this proposal fails to fix.

In addition, the proposed law puts up barriers to
voting that will trap honest voters in confusion and
discourage them with new rules, some of which haven’t
even been written yet.

Finally, the fundamental flaw in the bill is its
sinister and cynical origins: It was designed to
suppress the rights of minority, poor and elderly voters.
The cost of disenfranchising those voters or any
citizens is too high, and the risk of taking away the
fundamental right to vote is too great, for this law to
take effect.

Therefore, I veto the bill.
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/sl Roy Cooper
Roy Cooper
Governor

RECEIVED FROM GOVERNOR
Date Dec. 14, 2018

Time 3:46 p.m.
Signed Sarah Holland

The bill, having been vetoed, is returned to the
Clerk of the North Carolina Senate on this the 14™ day
of December 2018, at 3:46 pm for reconsideration by
that body.

SECTION 5. Except as otherwise provided, this act
1s effective when it becomes law.

In the General Assembly read three times and
ratified this the 6™ day of December, 2018.

/s/ Philip E. Berger
Philip E. Berger
President Pro Termpore of the Senate

[s/ Tim Moore

Tim Moore
Speaker of the House of

Representatives

VETO
Roy Cooper

Roy Cooper
Governor

Approved .m. this day of , 2018
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RECEIVED FROM GOVERNOR
Date Dec. 14, 2018

Time 3:46 p.m.
Signed Sarah Holland
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Dkt. 8-5
EXHIBIT E
[Filed: January 14, 2019]

[SEAL]
Attorney General
Josh Stein

AG STEIN MOVES TO DISMISS CASE ON
VOTING LAW

Release date: 2/21/2017

For Immediate Release:
Tuesday, Feb. 21, 2017

Contact:
Laura Brewer
(919) 716-6484

AG Stein Moves to Dismiss Case on Voting Law

(RALEIGH, NC) Attorney General Josh Stein today
moved to dismiss the pending petition to the U.S.
Supreme Court on the voting law passed in 2013.

“The right to vote is our most fundamental right,” said
AG Stein. “Voting is how people hold their government
accountable. I support efforts to guarantee fair and
honest elections, but those efforts should not be used as
an excuse to make it harder for people to vote.”

In addition to protecting voting rights for North
Carolinians, AG Stein’s action seeks to save the state
up to $12 million in potential liability. Attorneys
representing the plaintiffs have agreed to waive up to
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$12 million of legal fees from the more than three-year
litigation if the petition is dismissed and the litigation
ends.

Background on this case:

- After the 2013 law was enacted, a unanimous panel of
judges of the U.S. Fourth Circuit Court of Appeals
struck it down, writing that “the new provisions target
African Americans with almost surgical precision.”

- Shortly before he left office, Gov. Pat McCrory filed a
petition with the U.S. Supreme Court to overturn the
Fourth Circuit Court’s ruling.

- AG Stein’s action today moved to dismiss that
petition, which if granted would mean that the Fourth
Circuit Court’s ruling against the legislation would be
final.

- For more information on this case please view the
attached fact sheet.

Hith

North Carolina Department of Justice / Josh Stein,
Attorney General (919) 716-6400
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Dkt. 8-13
EXHIBIT M
[Filed: January 14, 2019]

Gov. Cooper Issues Statement on SCOTUS Voter
Access Decision

RALEIGH
May 15, 2017

Today, Governor Cooper responded to the Supreme
Court’ decision not to reinstate the voting restrictions
law overturned in federal court last year:

“Today’s announcement is good news for North
Carolina voters. We need to be making it easier to vote,
not harder — and the Court found this law sought to
discriminate against African-American voters with
“surgical precision.” I will continue to work to protect
the right of every legal, registered North Carolinian to
participate in our democratic process. “

In February, Governor Cooper and Attorney General
Stein moved to end the case (http://www.wral.com/
cooper-stein-move-to-end-voting-rights-case/16542573/)
by withdrawing the state’s petition for appeal to the
Supreme Court.

Contact Information

Ford Porter
govpress@nc.gov (mailto:govpress@nc.gov)
919-814-2100
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Donate to Hurricane Recovery
(donate-florence-recovery)
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Dkt. 34

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO. 1:18-cv-01034

[Filed: February 12, 2019]

NORTH CAROLINA STATE
CONFERENCE OF THE

NAACP et al.
Plaintiffs,
GOVERNOR
V. COOPER’S
REPSONSE
ROY ASBERRY COOPER I1I, TO MOTION
in his official capacity as the TO
Governor of North Carolina et INTERVENE

al.,

Defendants.

N N N N N N N N N N N N N N N

The Governor does not take a position on the motion
to intervene. However, the Governor responds to the
motion to intervene to address statements made and
1ssues raised by the motion.

This case was filed on December 20, 2018. It
challenges the validity of N.C. Sess. Law 2018-144,
“AN ACT TO IMPLEMENT THE CONSTITUTIONAL
AMENDMENT REQUIRING PHOTOGRAPHIC
IDENTIFICATION TO VOTE.” The complaint names
as defendants Governor Cooper and nine members of
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the State Board of Elections who were members at the
time the complaint was filed. All defendants were sued
in their official capacities.' The Governor’s response to
the Complaint is due February 28, 2019.

On January 14, 2019, President Pro Tempore of the
North Carolina Senate Phillip Berger and Speaker of
the North Carolina House of Representatives Timothy
Moore moved to intervene in this case. The proposed
intervenors’ motion challenges the ability of the current
defendants to defend the case, as well as the ability of
the Attorney General’s office to serve as counsel in the
defense of the case.

Governor Cooper disagrees with the legislative
defendants’ contention that intervention is required
based on N.C. Gen. Stat. § 1-72.2.> Governor Cooper
further disputes the contention raised by the proposed
intervenors that the Governor and/or the State Board
members® represented by the Attorney General’s Office
are not capable of defending this lawsuit. (See Mem. in

! The prior State Board of Elections and Ethics Enforcement

dissolved on December 28, 2019, and five new members were
named to the newly-constituted State Board of Elections effective
January 31, 2019.

Because the Governor takes no position on this motion other
than to note his disagreement with proposed intervenors’
representations, the Governor saves for another day the question
of the constitutionality of N.C. Gen. Stat. § 1-72.2.
® The Governor anticipates moving for dismissal on the grounds
that he has not waived immunity and is not a proper party.
However, if the Governor is dismissed from the case, the State
Board members would be capable of defending the case.



JA 83

Supp. of Mot. to Intevene at 11-16) The Governor and
the proposed intervenors’ alleged policy differences are
not material to the question of whether the Governor or
other defendants would be able to adequately protect
the proposed intervenors’ interests. Governor Cooper,
the State Board, and the Attorney General’s Office are
fully capable of performing their duties on behalf of the
people of North Carolina. Governor Cooper’s veto power
and his position on prior legislation that was ultimately
declared unconstitutional do not change that fact.
Furthermore, cooperation between the parties on
procedural matters such as extensionsis encouraged by
the courts and does not suggest substantive
coordination as the proposed intervenors suggest. See,
e.g., Fed.R. Civ. P. 1, advisory committee’s note to 2015
amendment.

Nonetheless, the Governor takes no position on the
motion to intervene and defers to the Court concerning
the role of the proposed intervenors in this case.

Respectfully submitted, this 12" day of February,
2019.

JOSHUA H. STEIN
Attorney General

/s/ Stephanie A. Brennan
Stephanie A. Brennan

N.C. State Bar No. 35955
Special Deputy Attorney General
N.C. Dept. of Justice

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-6900
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Facsimile: (919) 716-6763
Email: sbrennan@ncdoj.gov

/s/ Brian D. Rabinovitz

Brian D. Rabinovitz

Special Deputy Attorney General
N.C. State Bar No. 41538

N.C. Department of Justice

P.O. Box 629

Raleigh, NC 27602-0629
Telephone: (919) 716-6863

Fax: (919) 716-6759

E-mail: brabinovitz@ncdoj.gov

[***Certificate omitted for printing purposes***|
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Dkt. 36

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO. 1:18-cv-01034

[Filed: February 14, 2019]

NORTH CAROLINA STATE )
CONFERENCE OF THE )
NAACP, et al. )
)
Plaintiffs, )
y STATE BOARD
v. y DEFENDANTS’
)y RESPONSE TO
ROY ASBERRY COOPER I1I, ) MOTION TO
in his official capacity as the ) INTERVENE
Governor of North Carolina; et )
al. )
)
Defendants. )
)

Defendants State Board of Elections Chair Robert
B. Cordle, in his official capacity, State Board of
Elections Secretary Stella E. Anderson, in her official
capacity; State Board of Elections member David C.
Black, in his official capacity; State Board of Elections
member Ken Raymond, in his official capacity; and
State Board of Elections member Jefferson Carmon III,
in his official capacity, (“State Board Defendants”),
neither consent nor object to the pending motion to
intervene filed by President Pro Tempore of the North
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Carolina Senate Phillip Berger, and Speaker of the
North Carolina House of Representatives Timothy
Moore (“Proposed Intervenors”).

On January 14, 2019, the Proposed Intervenors
moved to intervene in this case [DE 7]. The State Board
Defendants accepted service of Summons and
Plaintiffs’ Complaint on February 4, 2019. Defendant
Cooper filed his Response to the Motion to Intervene on
February 12, 2019 [DE 34]. On February 13, 2019, this
Court issued a text Order setting the State Board
Defendants’ deadline for filing any response to Motion
to Intervene to February 19, 2019. The State Board
Defendants incorporate and rely upon Defendant
Cooper’s arguments in his response to said motion to
intervene, and further state the following:

The Proposed Intervenors’ motion challenges the
ability of the current defendants to defend the case, as
well as the ability of the Attorney General’s office to
serve as counsel in the defense of the case.

For the reasons discussed by Governor Cooper in his
response, [DE 34 at 1-2], the State Board Defendants
disagree with the Proposed Intervenors’ contention
that intervention is necessary, or required based on
N.C. Gen. Stat. § 1-72.2, or that the State Board
Defendants represented by the undersigned counsel are
not capable of defending this lawsuit. (DE 8 at 11-16)
State Board Defendants note that a federal court in
North Carolina has previously rejected a nearly
1dentical contention by the Legislative Intervenors that
a mandatory intervention is appropriate under similar
circumstances. Ansley v. Warren, 2016 U.S. Dist.
LEXIS 88010 (W.D.N.C. July 7, 2016) (noting “that
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Movants may renew their motions at a later date if it
becomes apparent at some point in the future that the
State no longer intends to defend the constitutionality
of [challenged legislation.]”)

Nevertheless, State Board Defendants do not oppose
Legislative Intervenors’ being permitted to intervene,
and defer to the Court’s determinations regarding
whether and in what capacity the Proposed Intervenors
will be permitted to proceed as part of this action.

Respectfully submitted, this 14th day of February,
2019.

JOSHUA H. STEIN
Attorney Genera

/s/ Olga E. Vysotskaya de Brito
Olga E. Vysotskaya de Brito
Special Deputy Attorney General
N.C. State Bar No. 31846

N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-0185
Facsimile: (919) 716-6759

Email: ovysotskaya@ncdoj.gov

[***Certificate omitted for printing purposes***|
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Dkt. 38

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO. 1:18-cv-01034

[Filed: February 19, 2019]

NORTH CAROLINA STATE
CONFERENCE OF THE
NAACP, CHAPEL HILL -
CARRBORO NAACP,
GREENSBORO NAACP,

HIGH POINT NAACP, PLAINTIFFS’
MOORE COUNTY NAACP, OPPOSITION
STOKES COUNTY BRANCH TO MOTION
OF THE NAACP, WINSTON TO
SALEM - FORSYTH INTERVENE
COUNTY NAACP,

V.
ROY ASBERRY

COOPER III, in his

official capacity as the
Governor of North Carolina;
ROBERT B. CORDLE, in his
official capacity as Chair of the
North Carolina State Board of
Elections; STELLA E.

)
)
)
)
)
)
)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
)
)
)
)
)
;
ANDERSON, in her official )
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capacity as Secretary of the
North Carolina State Board of
Elections; DAVID C. BLACK,
KEN RAYMOND, and
JEFFERSON CARMON III,
in their official capacities as
members of the North Carolina
State Board of Elections,

Defendants,

and

PHILIP E. BERGER, in his
official capacity as President
Pro Tempore of the North
Carolina Senate, and
TIMOTHY K. MOORE, in his
official capacity as Speaker of
the North Carolina House of
Representatives,

Proposed Intervenors.

N N N N N N N N N N N N N N N N N N N N N N N N

[***Tables omitted for printing purposes***]

INTRODUCTION AND STATEMENT OF FACTS

This lawsuit seeks to enjoin North Carolina’s
Governor and its State Board of Elections (together
“the Executive Branch Defendants”) from enforcing

S.B. 824, a new unconstitutional North Carolina Voter
ID law. Compl. 36, ECF No. 1. Philip E. Berger, the
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President Pro Tempore of the North Carolina Senate,
and Timothy K. Moore, the Speaker of the North
Carolina House of Representatives, purportedly acting
on behalf of the General Assembly, now seek to
intervene as defendants in this lawsuit under Federal
Rule of Civil Procedure 24. To justify their
Intervention, they speculate that the Executive Branch
Defendants will decline to defend S.B. 824. In support
of that speculation, they recite the Governor and
Attorney General’s prior political opposition to S.B.
824, and the political affiliations of the reconstituted
State Board of Elections.

But the Executive Branch Defendants have now
represented that they intend to defend the law. Gov.
Cooper’s Resp. Mot. Intervene (Cooper’s Resp.) 2, ECF
No. 34; State Bd. Resp. Mot. Intervene (Bd. Resp.) 2,
ECF No. 36. Indeed, the career attorneys at North
Carolina Department of Justice, regardless of any
political statements made by Governor Cooper, have an
ethical and professional obligation to defend the laws
of North Carolina. Moreover, as this Court has noted
before, purported political opposition to a law, without
more, does not provide proposed intervenors with a
cognizable interest. United States v. North Carolina,
No. 13-861, 2014 WL 494911, at *3 n.1 (M.D.N.C. Feb.
6, 2014). For this reason alone, even if the President
and the Speaker are authorized to intervene on behalf
of the General Assembly, their intervention motion
must be denied. Indeed, intervenors do not cite a single
case in which a court has permitted a legislative body
tointervene to defend issues that the Executive Branch
is already defending in the same lawsuit.
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The plain language of Rule 24 confirms that
conclusion. The General Assembly does not qualify for
“Intervention of Right” pursuant to Rule 24(a)(2)
because its asserted interests are being adequately
represented by the Executive Branch Defendants and
because it has no “interest” in the subject matter of this
action that justifies intervention. Its interests are no
different than any other citizen of North Carolina in
assuring that state law 1s enforced within
constitutional constraints. The General Assembly also
does not qualify for “Permissive Intervention” pursuant
to Rule 24(b)(1)(B) both because the General Assembly
has no unique claims or defenses to assert and because
its participation in this lawsuit would unduly delay and
prejudice the adjudication of the original parties’
rights. This result does not mean that the General
Assembly’s views cannot be heard: Failure to satisfy
Rule 24’s intervention standard does not preclude the
General Assembly from seeking to be heard as amicus.

More fundamentally, the General Assembly also
may not intervene because it lacks Article III standing,
which is a requirement for intervention as a defendant
in a federal court. See Fund For Animals, Inc. v.
Norton, 322 F.3d 728, 731-32 (D.C. Cir. 2003). Unlike
the Executive Branch, which always has Article III
standing to defend statutes because of its “take care”
duties, the General Assembly only has Article III
standing when its unique legislative interests are at
stake or, possibly (though the Supreme Court has
never so held), when the Executive Branch declines to
defend a statute. Neither situation arises here. The
General Assembly’s two stated injuries from this
lawsuit—(1) a possible injunction against the
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enforcement of a North Carolina law; and (2) a burden
on the General Assembly’s “continuing authority to
enact voting laws”—do not satisfy Article III. As to the
first purported injury, an injunction against
enforcement of S.B. 824 would not give rise to
cognizable Article III injury to the General Assembly,
where, as here, North Carolina’s Governor and State
Board of Elections are defending the State’s law. As to
the second, nothing about this lawsuit would affect the
General Assembly’s ongoing power to enact voting
laws: this lawsuit seeks to enjoin enforcement of an
unconstitutional law that also violates the federal
Voting Rights Act. The General Assembly’s power to
enact constitutional legislation will be unaffected by
this lawsuit.

Regardless, the Speaker and the President Pro
Tempore are not authorized to speak for the General
Assembly in this lawsuit. The Speaker and President
Pro Tempore argue they are authorized under state law
to intervene in this case based on a broad reading of a
statute that was part of a partisan power grab passed
over the Democratic Governor’s veto by a supermajority
Republican legislature, which this Court has held was
an unconstitutional racial gerrymander. See Covington
v. North Carolina, 316 F.R.D. 117, 176 (M.D.N.C.
2016). The first election with new maps in 2018
resulted in Republicans losing their supermajorities in
both chambers. But before those maps went into effect,
the legislature amended N.C. Gen. Stat. 1-72.2 to its
current form. In its current form, according to the
Speaker and President Pro Tempore, it allows them to
intervene as they see fit in any case attacking the
constitutionality of a North Carolina statute.
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But this statute—N.C. Gen. Stat. 1-72.2—requires
a legislatively-enacted resolution directing or
authorizing the General Assembly’s intervention in any
particular lawsuit. Any other reading would grant the
Speaker and the President Pro Tempore free rein to
intervene on the General Assembly’s behalf in any
lawsuit they wished. Such a delegation of authority
would violate the North Carolina Constitution’s
non-delegation doctrine. Because the General Assembly
has not passed a resolution directing the Speaker and
President Pro Tempore to act on its behalf, they have
no authority to do so or to seek to intervene in this
lawsuit.

Finally, the North Carolina Constitution bars the
General Assembly from intervening in this lawsuit.
The General Assembly’s participation in this lawsuit
would interfere with the Executive Branch Defendants’
defense of the law, and thus the Executive Branch’s
core power to “take care” that the laws of North
Carolina are faithfully executed. N.C. Const. art. III,
§ 5. There cannot be two States of North Carolina in
this lawsuit. Only the Executive Branch speaks for
North Carolina. This is because the General Assembly
cannot represent North Carolina in federal court unless
it is legally authorized to “speak for the State.”
Hollingsworth v. Perry, 570 U.S. 693, 704-10 (2013).
Because the North Carolina constitution bars the
General Assembly from speaking for North Carolina in
this lawsuit, the General Assembly cannot lawfully
intervene.

For these reasons, the motion to intervene should be
denied.
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ARGUMENT

I. The General Assembly’s motion fails under
Federal Rule of Civil Procedure 24.

A. The General Assembly is not entitled to
intervene as of right.

“[N]ot all parties with strong feelings about or an
Interest 1n a case are entitled, as a matter of law, to
intervene.” North Carolina, 2014 WL 494911, at *4.
The General Assembly’s “strong feelings” about S.B.
824 do not entitle it to intervene here. Under Rule
24(a), intervention will be granted to those who submit
a timely motion showing that (1) an existing party will
inadequately protect an interest that (2) the intervenor
has a cognizable interest in protecting. See In re Sierra
Club, 945 F.2d 776, 779 (4th Cir. 1991). The General
Assembly bears the burden of demonstrating all of Rule
24’s requirements. See Teague v. Bakker, 931 F.2d 259,
260-61 (4th Cir. 1991).

1. The Governor and the State Board of
Elections are adequate
representatives of the General
Assembly’s interests.

To the extent that the General Assembly has a
protectable interest—which, as discussed in the next
section, it does not—it has not shown that Executive
Branch Defendants will inadequately protect its
interests. The General Assembly claims that its
interest is in protecting S.B. 824 from invalidation. The
Executive Branch Defendants have the same interest.
In fact, it is a constitutionally mandated duty that the
Executive Branch Defendants protect a legally enacted
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state statute from invalidation. “When the party
seeking intervention has the same ultimate objective as
a party to the suit, a presumption arises that its
Interests are adequately represented, against which
the [applicant] must demonstrate adversity of interest,
collusion, or nonfeasance.” Virginia v. Westinghouse
Elec. Corp., 542 F.2d 214, 216 (4th Cir. 1976) (citations
omitted). That presumption is strongest where the
Executive Branch represents the interests of the
putative intervenors. In that situation, an “exacting
showing of inadequacy” is required. Stuart v. Huff, 706
F.3d 345, 351 (4th Cir. 2013); see also North Carolina,
2014 WL 494911, at *3 (same). In defining what
constitutes a strong showing of inadequacy, this Court
has emphasized that mere disagreement over litigation
strategy—including the choice of legal arguments and
how much “to emphasize certain legal arguments at the
expense of others”—is not sufficient. North Carolina,
2014 WL 494911, at *3.

The Executive Branch Defendants adequately
represent the interest of every North Carolinian—
including the General Assembly—in the faithful
execution of state law. The Executive Branch
Defendants individually and collectively have a duty to
defend S.B. 824 against constitutional attacks, see Gen.
Synod of the United Church of Christ v. Resinger, 2014
WL 5094093, at *3 (W.D.N.C. Oct. 10, 2014) (noting
that N.C. Supreme Court has held that the N.C.
Attorney General has a duty “prescribed by statutory
and common law” “to defend the State . . . in all actions
in which the State may be a party), and have refuted
the General Assembly’s claims that they will not
uphold those duties here, see Cooper’s Resp. 2; Bd.
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Resp. 2.' The General Assembly has therefore failed to
make the “very strong showing of inadequacy”
necessary to justify intervention. Stuart, 706 F.3d at
351-52.

The General Assembly’s motion all but concedes
that its only concern is over litigation strategy and thus
provides no proof of inadequate representation. The
General Assembly claims that the Executive Branch
Defendants “cannot be trusted to defend S.B. 824 in the
same, rigorous manner’ as the General Assembly will,
Proposed Intervenors’ Mem. Supp. Mot. Intervene
(Intervenors’ Mem.) 11, ECF No. 8, complaining that
Governor Cooper and the State Board of Elections “will
certainly not take the same approach to the conduct of
the litigation,” id. 14 (internal quotations omitted). But
as this Court and the Fourth Circuit have held, this
argument is a non-starter. See North Carolina, 2014
WL 494911, at *3; Stuart, 706 F.3d at 353.

The General Assembly also fails to establish that
the Executive Branch Defendants do not share their
purpose. The General Assembly merely speculates that
the State Board of Elections will fail to adequately
defend the law and relies almost entirely on statements
made previously by the Governor and Attorney General
regarding the enactment of voter ID laws. But these
statements do not demonstrate that the Governor and
Attorney General will fail to defend this law in court.

! Governor Cooper also states that he may ask to be dismissed on
the basis that the State Board of Elections is the proper defendant.
But the Governor maintains that regardless of whether he remains
in the suit, the State Board is an adequate defendant. Cooper’s
Resp. 2 n.3.
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See, e.g., Intervenors’ Mem. 11, 12. This Court has
recognized that statements about a bill are irrelevant
as to whether a government agency will defend the bill
after it becomes law. See North Carolina, 2014 WL
494911, at *3 n.l. Indeed, the Executive Branch
Defendants are actively defending this case. See
Cooper’s Resp. 2; Bd. Resp. 2.

The General Assembly suggests a less stringent
legal standard, one that the Fourth Circuit has
addressed and rejected. In their view, an applicant
must be permitted to intervene upon a showing that
the named defendant will “not take ‘the same approach
to the conduct of the litigation” as the applicant. See
Intervenors’ Mem. 11, 14 (citing United Guar. Res. Ins.
Co. v. Phil. Sav. Fund Soc., 819 F.2d 473, 476 (4th Cir.
1987) and Trbovich v. United Mine Workers Am., 404
U.S. 528, 538 n.10 (1972)). But the Fourth Circuit has
rejected this reading of United Guaranty and Trbovich,
explaining that such a low standard would apply only
when the proposed intervenor and named party have
“divergent objectives.” Stuart, 706 F.3d at 352. Here,
there is no sign that the Executive Branch Defendants
seek any objective other than that of the General
Assembly: defending S.B. 824. Thus, United Guaranty
and Trbovich are inapplicable. Id.

2. The General Assembly has not
articulated a protectable interest.

The General Assembly’s “interests” do not rise to
the level of Article III injuries and therefore do not
qualify as protectable interests under Rule 24, which
requires “more than the minimum Article III interest.”
Flying J, Inc. v. Van Hollen, 578 F.3d 569, 571 (7th Cir.
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2009); see also City of Chicago v. FEMA, 660 F.3d 980,
984 (7th Cir. 2011) (“Article III standing . . . does not
suffice to establish the required Rule 24(a) ‘interest.”);
seeinfra, Section II (standing). The General Assembly’s
interest in protecting S.B. 824 from invalidation
amounts to nothing but a generalized interest, shared
by all North Carolinians, in having laws enforced. It is
a foundational principle that a mere interest in the
“vindication of the rule of law” is not a legally
cognizable interest. See Steel Co. v. Citizens for a Better
Env’t, 523 U.S. 83, 106 (1998). And any interest
claimed by the General Assembly in protecting its
future ability to pass laws is illusory. Nothing about
this case will affect the General Assembly’s power to
pass future laws. See infra, Section I1.B.

Moreover, North Carolina law does not vest the
General Assembly with a protectable interest. State
law cannot confer an interest where none otherwise
exists. Cf. Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1549
(2016) (holding that a statute cannot confer Article II1
standing simply by granting a party the right to sue).
The General Assembly suggests that Karcher v. May,
484 U.S. 72 (1987) holds otherwise, arguing that
Karcher “establishes that state legislative officials have
the authority to defend state enactments in federal
court when State law ‘authorize[s]” it. Intervenors’
Mem. 7-8. But this is a misstatement of the holding in
Karcher, which did not address the merits of the New
Jersey legislature’s standing or right to intervene.
Rather, the Karcher court discussed only the question
of whether state law authorized the Speaker of the
General Assembly and President of the Senate to
represent the legislature in litigation. See Karcher, 484
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U.S. at 81-82. “When a potential jurisdictional defect is
neither noted nor discussed in a federal decision, the
decision does not stand for the proposition that no
defect existed.” Arizona Christian Sch. Tuition Org. v.
Winn, 563 U.S. 125, 144 (2011). Further, parties can
waive the right to object to intervention and often do
so. See In re Troutman Enterprises, Inc., 286 F.3d 359,
363 (6th Cir. 2002). Put simply, under Karcher,
statutory authorization was necessary to pursue
litigation, but it was not sufficient. Karcher thus does
not alter Rule 24’s requirements regarding the issues
at hand.

The dictum the General Assembly relies on from
Arizonans for Official English v. Arizona, 520 U.S. 43,
65 (1997), citing Karcher, is inapposite. In addition to
being dictum, the Court in Arizonans was describing
ASARCO standing, which dictates when a party has
standing to appeal—a different inquiry than standing
in a district court. See ASARCO Inc. v. Kadish, 490
U.S. 605, 623-24 (1989). Further, Justice Ginsburg’s
statement about Karcher was simply the recognition
that the Court has recognized legislatures sometimes
have standing when authorized to represent the
statute, but by no means stands for the proposition
that legislatures always have standing when
authorized under state law. Cf. Spokeo, 136 S. Ct. at
1549 (holding that a statute cannot confer Article III
standing simply by granting a party the right to sue)

The cases the General Assembly relies on, Karcher,
Fisher-Borne v. Smith, 14 F. Supp. 3d 699 (M.D.N.C.
2014), are also different from this case because in each
the Executive Branch declined to defend or further
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defend a law, see Fisher-Borne, 14 F. Supp. 3d at
703-04 (allowing intervenors into case “but only for the
purposes of lodging an objection and preserving that
objection,” which the Executive Branch would not
pursue on appeal) ). And in ACLU v. Tennyson, the
issue of Rule 24 was for all intents and purposes
waived, except for timeliness. See Pls.” Oppn
Intervenors’ Mot. Intervene, ECF. No. 42, ACLU, 815
F.3d 183 (4th Cir. 2016) (No. 13-1030) (objecting on
timeliness grounds but not on any other Rule 24
requirement). Intervenors cite no decision in which a
legislature has been permitted to intervene in the
defense of an issue in district court litigation, when the
Executive Branch was defending the same issue in the
lawsuit.

B. Permissive intervention should be
denied.

The General Assembly also cannot meet the
standard for permissive intervention. Permissive
intervention “is a device for achieving judicial economy
by saving court time.” 25 Fed. Proc. L. Ed. § 59:368. An
applicant for permissive intervention must submit a
timely motion showing that he meets one of the four
eligibility criteria set forth in Rule 24(b). Rule
24(b)(1)(B), the only criterion that the General
Assembly claims it satisfies, contemplates intervention
by an applicant whose concrete legal interests are at
stake—typically in a separate proceeding—but might
be prejudiced by the result in the “main action.” See,
e.g., Deus v. Allstate Ins. Co., 15 F.3d 506, 525 (5th Cir.
1994); see also Fed. R. Civ. P. 24(b). Even upon a
showing of eligibility, however, a request for permissive
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intervention shall be denied if the Court finds that
“Intervention will unduly delay or prejudice the

adjudication of the original parties’ rights.” Fed. R. Civ.
P. 24(b)(3).

1. The General Assembly is not eligible
for permissive intervention.

The General Assembly argues that it is eligible for
permissive intervention under both Rule 24 (b)(1)(B)
and (b)(2)(B). The General Assembly cites Fed. R. Civ.
P. 24(b)(2)(B). But the General Assembly fails to
explain how that section of the Rule provides a basis
for permissive intervention, nor does the General
Assembly satisfy its requirements. See United Church
of Christ, 2014 WL 5094093, at *3 (holding that “a
legislative body promulgates, debates, and passes laws;
however, it is not even arguable that the legislature
administers or enforces those laws” under Rule

24(b)(2)).

The General Assembly also argues it satisfies
24(b)(1)(B) because it has at least one “claim or defense
that shares with the main action a common question of
law or fact.” Fed. R. Civ. P. 24(b)(1)(B). The General
Assembly offers a factual defense, Intervenors’ Mem.
17, as well as four affirmative defenses, Answer
Proposed Intervenors 31-32, ECF No. 7-1. These
proffered defenses are inadequate to support
permissive intervention.

The General Assembly does not actually have a
“claim or defense.” Each of the General Assembly’s
purported claims is nothing more than a claim that the
current law must continue to be enforced. But a
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“general 1deological interest in seeing that [a State]
enforces [its laws]” is not a “claim or defense.” Coal. to
Defend Affirmative Action v. Granholm, 501 F.3d 775,
782 (6th Cir. 2007); see also 25 Fed. Proc. L. Ed.
§ 59:376; see also Allen Calculators, 322 U.S. at 141-42
(noting that permitting a “multitude” of interventions
in a case “of large public interest” “may result in
accumulating proofs and arguments without assisting
the court”).

Moreover, the General Assembly’s proffered
defenses are indistinguishable from those that the
Executive Branch Defendants are capable of raising.
Courts routinely recognize that “defenses [that] are not
unique” to the proposed intervenor “can be adequately
represented by defendants” and do not justify
permissive iIntervention; otherwise, “numerous
third-parties [could] seek intervention on the same
bases.” Hodes & Nauser, MDs, P.A. v. Moser, 2011 WL
4553061, at *4 (D. Kan. Sept. 29, 2011); see also New
Orleans Pub. Serv., Inc. v. United Gas Pipe Line Co.,
732 F.2d 452, 472 (5th Cir. 1984) (en banc) (similar);
Menominee Tribe of Wis. v. Thompson, 164 F.R.D. 672,
678 (W.D. Wis. 1996) (similar). The General Assembly
has failed to rebut the presumption that the Executive
Branch Defendants adequately represent the State’s
interests. See supra Section I.A.1. Thus, permissive
intervention should be denied.

The General Assembly characterizes its interest as
being “so ingrained in North Carolina law that” the
General Assembly and its Speaker and President are
“often named defendants in state court litigation
challenging state laws[.]” Intervenors’ Mem. 9
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(emphasis omitted).? But in state court, the leaders of
the state House and Senate “must be joined as
defendants” in any suit “challenging the validity of a
North Carolina statute . .. under State or federal law.”
N.C.R. Civ. P. 19(d). There is no equivalent rule in
federal civil procedure. Thus, whether the General
Assembly is a proper party under state civil procedure
rules is irrelevant to whether the General Assembly
has an interest that warrants intervention under
federal civil procedure rules.

2. Allowing permissive intervention
would unduly delay and prejudice
the adjudication of Plaintiffs’ rights.

Even if the Court finds that the General Assembly
qualifies for permissive intervention, Plaintiffs
respectfully request that the Court exercise its
discretion to deny intervention. “In exercising its

discretion,” Rule 24 advises, “the court must consider
whether the intervention will unduly delay or prejudice

the adjudication of the original parties’ rights.” Fed. R.
Civ. P. 24(b)(3).

Barring an injunction from this Court, S.B. 824 will
harm voters starting with this year’s primary election
season, beginning in August. Even a slight delay could
prejudice Plaintiffs’ rights. See Athens Lumber Co. v.
Fed. Election Comm’n, 690 F.2d 1364, 1367 (11th Cir.
1982) (affirming denial of permissive intervention in
light of the need for expeditious resolution of

2 The General Assembly a