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approximately as follows, with petitioner’s packaging 
on the left and respondent’s on the right: 

 

 

Respondent’s packaging changed in 2008,71 but contin-
ued to use the FLANAX mark in the same manner, as 
shown below: 

 
 71 Respondent’s Exhibit D, Belcastro Decl. ¶ 7, 111 
TTABVUE 53. 
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Respondent thus adopted petitioner’s identical source-
identifying mark and logo, and a highly similar pack-
age design. 

 Third, perhaps the most important and telling fact 
that distinguishes this case from a Section 2(d) claim, 
the evidence shows that respondent’s owner and 
agents repeatedly invoked the reputation of peti-
tioner’s FLANAX mark when marketing respondent’s 
FLANAX product in the United States. Although 
nearly all of this evidence was filed under seal, the fol-
lowing three examples filed publicly on the TTABVUE 
website are representative: 

• A brochure in both English and Spanish, with a 
bullet point titled “Increase Your Profits” that 
states: “For generations, Flanax has been a brand 
that Latinos have turned to for various common 
ailments. Now you too can profit from this highly 
recognized top-selling brand among Latinos. 
Flanax is now made in the U.S. and continues to 
show record sales growth everywhere it is sold. 
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Flanax acts as a powerful attraction for Latinos by 
providing them with products they know, trust 
and prefer.”72 

• A telemarketing script prepared by Mr. Belcastro 
stating in part: “I’m with Belmora LLC, we’re the 
direct producers of FLANAX in the US. FLANAX 
is a very well known medical product in the Latino 
American market, for FLANAX is sold success-
fully in Mexico, Centre [sic] and South America.”73 

• A “sell sheet” often used to solicit orders from re-
tailers, stating in part: “Flanax products have 
been used from [sic] many, many years in Mexico, 
Central and South America. Flanax products are 
now being produced in the United States by Bel-
mora LLC.”74 

 While respondent argues that these statements 
are true, we have no doubt that retail customers and 
consumers exposed to them would draw the logical 
conclusion that respondent’s U.S. product is licensed or 
produced by the source of the same type of product sold 
under the FLANAX brand for decades south of the bor-
der. Cf. West Fla. Seafood Inc. v. Jet Rests. Inc., 31 F.3d 
1122, 31 USPQ2d 1660, 1663 (Fed. Cir. 1994) (stating, 
with respect to establishing prior use, that evidence 
should be considered as a whole, “as if each piece of 
evidence were part of a puzzle”); All England Lawn 

 
 72 Exhibit L, Exhibits 23 and 24 to Belcastro Transcript, 82 
TTABVUE 269-70. Although the text of this exhibit appears to 
contain no references to respondent, other versions (filed under 
seal) do, including to “Belmora, LLC Proud Makers of Flanax.” 
 73 Exhibit M, Belcastro Declaration ¶ 30, 82 TTABVUE 285. 
 74 See id., Belcastro Declaration ¶ 33, 82 TTABVUE 286. 
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Tennis Club (Wimbledon) Ltd. v. Creations Aroma-
tiques, Inc., 220 USPQ 1069, 1072 (TTAB 1983) (sus-
taining Section 2(d) refusal for the following composite 
mark: 

 

concluding that “purchasers of applicant’s cologne 
would incorrectly believe that said product was ap-
proved by or otherwise associated with the Wimbledon 
tennis championships”). Nor do we have any doubt 
based on the record that respondent deliberately and 
intentionally encouraged its customers to reach such a 
conclusion. These documents thus operate as an ad-
mission by respondent that petitioner’s mark FLANAX 
is known among the U.S. retailers and Hispanic con-
sumers to whom respondent markets its products. 
With their repeated references to the “brand” Flanax, 
these documents also undercut respondent’s argument 
that FLANAX is generic for naproxen sodium in Mex-
ico,75 as too does petitioner’s Mexican trademark regis-
tration. 

 
 75 See argument in Respondent’s Brief at 26, 126 TTABVUE 
34: “Flanax” in this context is like “aspirin” (which started out as 
a trademark) or ibuprofen – it identifies for those who previously  
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 Respondent’s statements are consistent with the 
observations of Eduardo Gonzalez Machado, a contrac-
tor with the K. Fernandez & Associates advertising 
agency who researched opinions of distributors on re-
spondent’s behalf in 2007. Mr. Gonzalez Machado tes-
tified that the distributors he interviewed were 
familiar with petitioner’s FLANAX brand and aware of 
its popularity in Mexico.76 When queried on cross-ex-
amination whether any distributors asked him “Who’s 
Belmora?” Mr. Gonzalez Machado testified: “I don’t 
remember getting a question. I think that the – what 
immediately made the connection was the word 
Flanax.”77 In fact, one of his questions for the distribu-
tors was: “When you visit a new store owner, are they 
familiar with the brand and with how popular the 
brand is in Mexico?”78 As Mr. Gonzalez Machado testi-
fied: 

 A. And I also remember saying to myself what a 
very interesting situation [respondent]has, because 
apparently this is [a] fantastic product and to get the 
– to be able to sell this in the United States for the 
Hispanic market. 

 You have to remember right now we’re 50,000,000 
people in the United States Hispanics, and 60 percent 

 
may have been exposed to it outside the U.S., a type of pain relief 
product as distinct from other types of analgesics. 
 76 See Gonzalez Machado Transcript 33:5-17, 36:12-24 and 
Exhibits 9-11, 94 TTABVUE 36, 39, 116-20. 
 77 Gonzalez Machado Transcript 73:7-14, 94 TTABVUE 76. 
 78 Trial Exhibit 10 to Gonzalez Machado Transcript, 94 
TTABVUE 118. 
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– over 60 percent of those are from Mexico. Mexican 
descent. So the potential is huge for any product that 
relates to Mexico [ ] and that is known by Mexicans.79 

 Respondent argues that because it did not use the 
name “Bayer” on its packaging or in its marketing ef-
forts, and because its own name “Belmora” was present 
on its packaging and used in its marketing, it could not 
have misrepresented the source of its products. We dis-
agree. In denying respondent’s motion for summary 
judgment, the Board found that there was a genuine 
issue of material fact as to whether respondent’s self-
identification on its packaging was sufficient to defeat 
petitioner’s misrepresentation of source claim, explain-
ing: 

Indeed, in applying other sections of the Act, 
even where there are clear disclaimers of 
nonaffiliation, courts often find that confusion 
or deception is nevertheless likely. See, e.g., 
Audi AG v. D’Amato, 469 F.3d 534, 81 USPQ2d 
1108, 1116 (6th Cir. 2006); Novartis Consumer 
Health, Inc. v. Johnson & Johnson-Merck Con-
sumer Pharms. Co., 290 F.3d 578, 62 USPQ2d 
1757, 1770 (3d Cir. 2002); Charles of the Ritz 
Group Ltd. v. Quality King Distribs., Inc., 832 
F.2d 1317, 4 USPQ2d 1778, 1784 (2d Cir. 
1987); University of Georgia Athletic Ass’n v. 
Laite, 756 F.2d 1535, 225 USPQ 1122, 1131 
(11th Cir. 1985). Here, of course, and by con-
trast, there is only a self-identification in rel-
atively small print, without any disclaimer of 
affiliation with petitioner, and respondent 

 
 79 Gonzalez Machado Transcript 17:9-20, 94 TTABVUE 20. 
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cites no authority for the proposition that self-
identification alone is necessarily sufficient to 
defeat a misrepresentation of source claim in 
circumstances such as these.80 

 “The function of a trademark is to identify a single, 
albeit anonymous, source of commercial sponsorship of 
the goods to which it pertains.” Johnson & Johnson v. 
E. I. du Pont de Nemours & Co., 181 USPQ 790, 791 
(TTAB 1974). Respondent therefore need not use the 
Bayer name to affirmatively misrepresent the source 
of its FLANAX-brand products. Respondent purposely 
achieved the same result by not only copying peti-
tioner’s mark and logo – and, for several years, signifi-
cant aspects of its packaging – but also by repeatedly 
holding itself out as the source in the United States of 
the product sold for decades under the same mark in 
the bordering country of Mexico. We find that respond-
ent’s specific acts and conduct were “aimed at deceiv-
ing the public into thinking that [respondent’s] goods 
actually emanate from petitioner.” Otto Int’l Inc., 83 
USPQ2d at 1864.81 

 
 80 Board Order of January 10, 2011, at 7 n.3, 60 TTABVUE 
7. 
 81 We further note that courts have found that, in certain cir-
cumstances, use of a defendant’s own name or mark can lead con-
sumers to believe that the defendant is either the successor to or 
the licensee of the senior mark owner. See Jacobs v. Beecham, 221 
U.S. 263, 272 (1911) (Holmes, J.) (“The statement that the defen-
dant makes [the pills defendant sells using plaintiff ’s name] does 
not save the fraud. That is not what the public would notice or is 
intended to notice, and, if it did, its natural interpretation would 
be that the defendant had bought the original bus [i]ness out and 
was carrying it on. It would be unfair, even if we could assume,  
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 We have carefully considered all of respondent’s 
arguments and specifically address two others. First, 
respondent contends that petitioner’s claim of misrep-
resentation was “stale” because respondent changed 
its packaging shortly before petitioner amended its pe-
tition for cancellation to add a misrepresentation of 
source claim, and also because its marketing is now 
handled by a third-party distributor. Respondent cites 
no case law in support of its staleness argument. 
BLACK’S LAW DICTIONARY (9th ed. 2009) defines a 
“stale claim” as: “A claim that is barred by the statute 
of limitations or the defense of laches.” The facts of this 
case do not fall under that definition; neither is at issue 
here. In addition, we agree with petitioner that be-
cause its misrepresentation claim arises from the same 
conduct as its earlier claim under Section 2(d), re-
spondent had adequate notice of petitioner’s objection 
to its conduct, and the misrepresentation claim relates 
back to the date of the original pleading, citing Korody-
Colyer Corp. v. Gen. Motors Corp., 828 F.2d 1572, 4 
USPQ2d 1203, 1205 (Fed. Cir. 1987). In any event, we 

 
as we cannot, that the defendant uses the plaintiffs formula for 
his pills.”); A.T. Cross Co. v. Jonathan Bradley Pens, Inc., 470 
F.2d 689, 176 USPQ 15, 17 (2d Cir. 1972) (Friendly, J.) (noting 
that use of trade name or house mark on box “does not save the 
day; a purchaser could well think plaintiff had licensed defendant 
as a second user and the addition is thus ‘an aggravation, and not 
a justification’ ” (quoting Menendez v. Holt, 128 U.S. 514, 521 
(1888))). We think customers could draw the same conclusions 
here, and note in particular that respondent’s marketing material 
clearly contemplates, and seeks to capitalize on, its targeted con-
sumers’ familiarity with and recognition of petitioner’s well-
known brand in Mexico. 
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do not view respondent’s continued use of the copied 
packaging as essential to petitioner’s misrepresenta-
tion claim. For at least four years, respondent mar-
keted its product in a similar package while 
deliberately misrepresenting its analgesic as the U.S. 
version of petitioner’s foreign FLANAX product. Re-
spondent built its business on this heritage of misrep-
resentation, and petitioner suffers damage today due 
to respondent’s continued use of the identical FLANAX 
mark on the same type of product, even though its 
packaging and marketing may have changed. 

 Finally, respondent argues that its marketing ef-
forts to link its FLANAX product to petitioner’s 
FLANAX product continued only for a limited number 
of years: “To be sure, in the beginning limited efforts 
were made to market to native Spanish speaking U.S. 
consumers who might have been exposed to ‘Flanax’ in 
Mexico.”82 Yet the evidence does not support a finding 
that respondent’s misleading marketing was limited or 
short-lived. The trial record includes numerous in-
stances of respondent’s founder, Mr. Belcastro, as well 
as his agents, deliberately invoking the reputation of 
petitioner’s foreign product to sell his own goods do-
mestically under the same mark during the 2006-2009 
time frame. The record contains insufficient evidence 
from which we could conclude that respondent did not 
make such misrepresentations in its marketing before 
or after these years.83 Even if respondent did not, its 

 
 82 Respondent’s Brief at 26, 126 TTABVUE 34. 
 83 In 2007, after this proceeding was filed, Mr. Belcastro do-
nated the computer used in his business to charity, and therefore  
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continued use of the FLANAX mark, coupled with its 
earlier deceptive marketing over several years as it 
built its business, constitutes misrepresentation of the 
source of respondent’s goods within the meaning of 
Section 14(3). 

 
Conclusion 

 Pursuant to Section 14(3) of the Trademark Act, 
we find that respondent is using the mark FLANAX so 
as to misrepresent the source of the goods on which the 
mark is used. 

 Decision: The petition to cancel is granted. Reg-
istration No. 2924440 will be cancelled in due course. 

 

 
petitioner was prevented from obtaining any requested docu-
ments that resided only on that computer. See Board Order of 
February 16, 2010 at 4 n.3, 45 TTABVUE 5 (noting that respon-
dent does not dispute that, “after petitioner initiated this proceed-
ing, Mr. Belcastro donated an old computer containing relevant 
information to charity and deleted certain apparently relevant 
e-mails”) 

 




