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QUESTION PRESENTED
This Court has repeatedly held—twice in revers-

ing the Second Circuit—that private claims under
the Racketeer Influenced and Corrupt Organizations
Act (RICO) may be brought only by plaintiffs injured
“directly” by the alleged wrongdoing. Such claims
therefore generally do not extend to injuries “beyond
the first step” of the causal chain. Holmes v. Sec.
Inv. Prot. Corp., 503 U.S. 258, 269, 271 (1992); see
also Anza v. Ideal Steel Supply Corp., 547 U.S. 451,
460 (2006); Bridge v. Phoenix Bond & Indem. Co.,
553 U.S. 639, 654 (2008); Hemi Grp., LLC v. City of
New York, 559 U.S. 1, 9 (2010). This limitation “has
particular resonance when applied to claims,” like
those here, “brought by economic competitors.” An-
za, 547 U.S. at 460. Applying this standard, the dis-
trict court dismissed the plaintiff’s RICO claims.

But the Second Circuit reversed, explicitly devi-
ating from this Court’s RICO proximate-causation
precedents. It held that, because the plaintiff alleged
fraud on bankruptcy courts, the allegations implicat-
ed the court’s “supervisory responsibilities” and thus
allowed the court to apply a relaxed proximate-cause
rule that “differs somewhat from the analysis in” this
Court’s RICO decisions.

The question presented is:
Whether lower courts must follow the standard

established by this Court’s precedent for an element
of a plaintiff’s statutory claim, even if, in the court’s
judgment, the plaintiff’s allegations implicate the
court’s “supervisory responsibilities.”
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PARTIES TO THE PROCEEDINGS
Petitioners are McKinsey & Co., Inc.; McKinsey

Holdings, Inc.; McKinsey & Company Inc. United
States; McKinsey Recovery & Transformation Ser-
vices U.S., LLC (together with the other McKinsey
entities, “McKinsey”); Dominic Barton; Kevin Car-
mody; Jon Garcia; Seth Goldstrom; Alison Proshan;
Jared D. Yerian; and Robert Sternfels. Petitioners
were defendants in the district court and appellees in
the Second Circuit.

Respondent is Jay Alix. Respondent was plain-
tiff in the district court and appellant in the Second
Circuit.
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CORPORATE DISCLOSURE STATEMENT
Pursuant to this Court’s Rule 29.6, petitioners

state as follows:
Petitioner McKinsey & Company, Inc. is a pri-

vately held corporation with no parent company.
Petitioner McKinsey Holdings, Inc. is a privately

held corporation whose parent company is McKinsey
& Company, Inc.

Petitioner McKinsey & Company, Inc. United
States is a privately held corporation whose parent
company is McKinsey Holdings, Inc.

Petitioner McKinsey Recovery & Transformation
Services U.S., LLC is a privately held limited liabil-
ity company whose sole member is McKinsey &
Company, Inc. United States.

Respondent Alix and Petitioners Barton, Carmo-
dy, Garcia, Goldstrom, Proshan, Yerian, and Stern-
fels are individuals.
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RELATED PROCEEDINGS
This case arises from the following proceedings:

Alix v. McKinsey & Co., No. 20-2548-cv (2d
Cir.) (opinion reversing decision of district
court, issued Jan. 19, 2022); and
Alix v. McKinsey & Co., No. 18-CV-04141
(JMF) (S.D.N.Y.) (opinion and order grant-
ing motion to dismiss Respondent’s RICO
claims with prejudice, filed Aug. 19, 2019).

No other proceedings in state or federal trial or
appellate courts, or in this Court, are directly related
to this case within the meaning of this Court’s Rule
14.1(b)(iii).
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INTRODUCTION
Because a civil action under RICO is “the litiga-

tion equivalent of a thermonuclear device,” Miranda
v. Ponce Fed. Bank, 948 F.2d 41, 44 (1st Cir. 1991),
Congress confined the drastic remedy the statute
provides—treble damages and attorneys’ fees—to
plaintiffs injured in their “business or property by
reason of” a RICO violation. This Court has held
that this statutory limit on private RICO claims
permits recovery only when the alleged racketeering
is the direct cause of the plaintiff’s alleged injury.
Thus, liability generally does not extend to injuries
“beyond the first step” of the causal chain. Holmes v.
Sec. Inv. Prot. Corp., 503 U.S. 258, 271 (1992).

This Court has twice reversed Second Circuit de-
cisions that did not honor that critical constraint on
civil RICO claims. Anza v. Ideal Steel Supply Corp.,
547 U.S. 451 (2006); Hemi Grp., LLC v. City of New
York, 559 U.S. 1 (2010).

In the decision below, the Second Circuit at-
tempted for a third time to avoid this Court’s RICO
precedents. And it did so on a rationale that, if left
unreviewed, would grant lower courts license to ig-
nore this Court’s precedent and the requirements of
federal law whenever a plaintiff alleges wrongdoing
relating to judicial proceedings.

The Second Circuit reasoned here that, because
the alleged racketeering involved false statements to
a bankruptcy court, the case triggered the court’s
“supervisory responsibilities” to “ensure the integri-
ty” of bankruptcy proceedings. Based on that as-
sessment, it applied a relaxed proximate-causation
standard that it acknowledged “differs somewhat
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from the analysis in” this Court’s controlling prece-
dents—precedents that it relegated to “‘ordinary’
RICO cases where these responsibilities are not front
and center.” It then found proximate causation ade-
quately alleged based on a “plausibility”-of-harm
standard that is irreconcilable with this Court’s ju-
risprudence.

The decision below merits this Court’s review. It
expands RICO’s private cause of action in conflict
with Congress’s intent, this Court’s decisions, and
decisions of other circuits that have followed this
Court’s precedent. More fundamentally, the decision
below permits lower courts to depart from this
Court’s controlling decisions and alter the substan-
tive requirements of federal law whenever they deem
a “differ[ent]” rule necessary to address “special con-
siderations” arising from their “supervisory respon-
sibilities.” That expansive view of judicial power un-
der the guise of “supervisory” authority invites
disregard of countless Acts of Congress and decisions
of this Court. And it conflicts with this Court’s deci-
sions—including, most recently, United States v.
Tsarnaev, 142 S. Ct. 1024, 1036 (2022)—defining the
“clear limits” on any inherent supervisory power.

OPINIONS BELOW
The Second Circuit’s decision, App. 1a–26a, is

reported at 23 F.4th 196. The district court’s deci-
sion, App. 27a–55a, is reported at 404 F. Supp. 3d
827.

JURISDICTION
The Second Circuit issued its judgment on Janu-

ary 19, 2022, and denied a timely petition for rehear-
ing on March 30, 2022. App. 56a–57a.
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ries “that is ‘too remote,’ ‘purely contingent,’ or ‘indi-
rect’ is insufficient.” Id. at 9 (alteration omitted)
(quoting Holmes, 503 U.S. at 271, 274).

Beginning with its recognition of the statutory
requirement of direct harm in Holmes, this Court has
addressed that statutory requirement in four cases—
Holmes, Anza, Bridge, and Hemi. In Holmes, this
Court applied the “directness” requirement to reject
an insurer’s RICO claim against stock manipulators
whose misconduct caused the insolvency of broker-
dealers with customer accounts that the insurer cov-
ered. 503 U.S. at 271.

In Anza, this Court reviewed a Second Circuit
decision that failed to follow Holmes. Reversing the
reinstatement of a complaint, this Court emphasized
the proximate-causation limitations on RICO suits
brought by competitors for marketplace harms. 547
U.S. at 458–59. The plaintiff in Anza alleged that it
lost business when its sole competitor did not pay
state sales tax and thus undercut the plaintiff’s pric-
es. Id. at 454. This Court held that the plaintiff had
not alleged direct causation because the “cause of
[the plaintiff’s] asserted harms” was “a set of actions
(offering lower prices) entirely distinct from the al-
leged RICO violation (defrauding the State).” Id. at
458.

Noting that “[b]usinesses lose and gain custom-
ers for many reasons,” this Court reasoned that the
plaintiff’s alleged lost sales “could have resulted from
factors other than petitioners’ alleged acts of fraud.”
Id. at 459. For that reason, the Court emphasized,
RICO’s proximate-causation requirement “has par-
ticular resonance when applied to claims brought by
economic competitors.” Id. at 460.
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In Bridge, by contrast, this Court applied the
same principles and found proximate causation ade-
quately alleged. The defendants had improperly
submitted multiple bids in a tax-lien auction that
allocated liens “on a rotational basis,” and the de-
fendants’ additional bids thus directly and automati-
cally reduced the number of liens allocated to the
plaintiff bidders. 553 U.S. at 643. The plaintiffs
were “the only parties injured,” and “no independent
factors” accounted for their harm. Id. at 658. As the
plurality in Hemi later explained, proximate causa-
tion existed only because the defendants’ increased
bids “necessarily” lowered the plaintiffs’ share of
liens, without any further causal step. Hemi, 559
U.S. at 14.

In Hemi, this Court again reversed a Second Cir-
cuit decision for not properly applying RICO’s proxi-
mate-causation requirement. Id. at 6. Plaintiff New
York City had claimed it lost tax revenue because
the defendant did not file required reports with New
York State identifying in-state cigarette sales. Ibid.
But the “disconnect between the asserted injury and
the alleged fraud” precluded direct causation: The
“conduct directly responsible” for the lost tax “was
the customers’ failure to pay their taxes,” whereas
“the conduct constituting the alleged fraud was [de-
fendant’s] failure to file [the] reports” listing ciga-
rette sales. Id. at 11. The plaintiff’s causal theory
could not “meet RICO’s direct relationship require-
ment” because it went “well beyond the first step.”
Id. at 10. Specifically, the plaintiff’s “theory of liabil-
ity” rested on “separate actions carried out by sepa-
rate parties.” Id. at 11 (emphasis omitted).
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BB. The Plaintiff’s RICO Claims
Jay Alix, as purported assignee of AlixPartners,

LLP, asserts RICO claims in this action against
McKinsey and current and former McKinsey employ-
ees. His complaint alleges that McKinsey is one of
AlixPartners’ competitors in a “bankruptcy advising
market involving estates with assets in excess of one
billion dollars.” App. 3a. Between 2001 and 2018,
chapter 11 debtors engaged McKinsey as one of their
advisors in 13 bankruptcy cases. App. 6a n.2.

After a debtor chooses the professionals that will
serve as its advisors in its bankruptcy case, the
bankruptcy court must approve the debtors’ selec-
tions. 11 U.S.C. §§ 327, 330. To assist the court in
determining whether the chosen advisors are quali-
fied and disinterested, the debtor must state its “rea-
sons for [] select[ing]” the advisor, including each
advisor’s experience, proposed fees, and scope of
work, as well as the advisor’s “connections” to other
interested parties. Fed. R. Bankr. P. 2014(a).

Alix alleges that in each of the 13 bankruptcies,
after debtors selected McKinsey as an advisor,
McKinsey filed disclosures that were insufficient un-
der Rule 2014, which Alix claims, constituted racket-
eering. App. 6a–7a. He claims injury by asserting
that AlixPartners would have earned additional fees
but for McKinsey’s alleged wrongdoing. App. 4a, 7a.

Alix’s causal theory postulates that, if McKinsey
had filed (in Alix’s view) better disclosures, then a
series of steps would have occurred:

i. parties to the bankruptcy would have ob-
jected to McKinsey’s retention (despite not ob-
jecting before);
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ii. bankruptcy courts would have disqualified
McKinsey from serving the debtor (including
rejecting any curative measures that McKin-
sey might have proposed), instead of approv-
ing McKinsey’s retention, as they had in each
of the bankruptcy cases;
iii. the debtor would have hired someone else
and would have chosen AlixPartners in at
least some cases (based on AlixPartners’ al-
leged 24% share of the claimed market); and
iv. bankruptcy courts would have approved
AlixPartners’ retention and fees. App. 6a–7a,
19a, 40a.

Alix also asserts that McKinsey made referral of-
fers to bankruptcy attorneys, promising introduc-
tions to potential clients if they recommended
McKinsey to debtors. Alix speculates that, in three
of the 13 bankruptcies, those referrals caused debt-
ors not to invite AlixPartners to pitch for the work.
App. 7a, 25a n.6.

CC. Proceedings Below
1. The district court dismissed Alix’s RICO

claims for lack of proximate causation. App. 29a. In
a careful opinion that faithfully applied this Court’s
decisions, Judge Jesse M. Furman explained that,
“[i]n light of binding Supreme Court and Second Cir-
cuit precedent,” the claims failed because “the con-
duct that directly caused the alleged harm to
AlixPartners” (the debtors’ decisions “not to hire
AlixPartners”) was “distinct from the conduct giving
rise to McKinsey’s alleged fraud” (the allegedly defi-
cient disclosures in bankruptcy cases in which
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AlixPartners was not even a party). App. 29a, 39a–
40a.

That disconnect between alleged wrongdoing and
harm, Judge Furman reasoned, was “the same flaw
that the Supreme Court found to be fatal” in Anza
and Hemi. App. 39a. Judge Furman further ex-
plained that any link between McKinsey’s supposed
misconduct and AlixPartners’ alleged injury depend-
ed on the independent decisions of both bankruptcy
courts and debtors, “render[ing] the link far too indi-
rect to satisfy the [RICO] statute’s proximate-cause
requirement.” App. 41a. Judge Furman also rea-
soned that Alix’s limited and non-specific referral
allegations did not close the causal “gap” and in any
event were conclusory. App. 44a.

2. The Second Circuit vacated the dismissal.
Although the parties had not mentioned the concept
of supervisory power in their briefs or during oral
argument, the Second Circuit reasoned that, because
Alix alleged a purported fraud targeting bankruptcy
courts, the panel could invoke its “supervisory re-
sponsibilities” to excuse Alix from alleging the kind
of direct injury required by this Court’s decisions.
App. 13a, 19a.

In particular, the Second Circuit opined that
Judge Furman “gave insufficient consideration to the
fact that McKinsey’s alleged misconduct targeted the
federal judiciary.” App. 13a. On that basis, the Sec-
ond Circuit claimed that “supervisory responsibili-
ties” permitted it to depart from this Court’s deci-
sions.

Noting that “none of these prior cases involved
allegations of fraud on a court whose operations we
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superintend,” the panel created a “proximate cause
analysis [that] differs somewhat from the analysis”
in controlling Supreme Court and Second Circuit
precedent. App. 13a, 16a–17a; see also App. 16a (de-
clining to apply Anza because the defendants there
did not “allegedly defraud[] one of the courts we
oversee”). Applying its new and relaxed standard—
which asked only whether Alix’s alleged harm was
“implausible or speculative,” App. 18a—the Second
Circuit held that Alix had alleged proximate causa-
tion “in light of these special considerations,” “our
supervisory responsibilities,” and the “Court’s re-
sponsibility to oversee the integrity of the bankrupt-
cy process.” App. 13a, 26a.1

REASONS FOR GRANTING THE WRIT
This Court’s review is warranted to compel com-

pliance with this Court’s precedent on the proximate-
causation requirements for a private RICO claim and
on the clear limitations on any “supervisory” power.
The Second Circuit expressly departed from this
Court’s controlling decisions. And its decision con-
flicts with those of numerous other circuits.

Contrary to the Second Circuit’s reliance on its
“supervisory responsibilities” to justify disregarding
this Court’s decisions, this Court has held that su-
pervisory power, to the extent it exists at all, does
not permit a court to contravene binding precedent
or the requirements of federal law. The issue pre-
sented is critically important: Such an expansive

1 The panel also found the referral allegations adequately
pleaded because Alix “identif[ied] several engagements” that he
“believe[d]” that McKinsey had “influenced.” App. 23a.
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conception of “supervisory” authority would permit
wholesale disregard not only of this Court’s decisions
but also of the substantive requirements of Acts of
Congress.

Indeed, because the Second Circuit’s decision ex-
plicitly disregards this Court’s precedent, and does so
on a basis that this Court recently rejected in Tsar-
naev, this case is a candidate for summary reversal
as an alternative to plenary review.
II. The Second Circuit’s Decision Explicitly

Conflicts with This Court’s Precedent on
the Proximate-Causation Limit on Civil
RICO Claims.
A. The Second Circuit’s Proximate-

Causation Analysis Is Irreconcila-
ble with This Court’s Precedent.

The Second Circuit explicitly applied a “proxi-
mate cause analysis [that] differs somewhat from the
analysis in” controlling decisions. App. 13a. The
panel proffered only one reason for departing from
this Court’s precedent: Because this case involved
allegations of fraud on a court, the Second Circuit
could use its “supervisory responsibilities” to change
and loosen the proximate-causation requirement for
Alix’s claims. App. 13a, 19a.

On the basis of that purported “supervisory”
power to depart from controlling law, the panel held
that Alix adequately pleaded proximate causation
merely because it was not “implausible or specula-
tive” that “AlixPartners and [McKinsey’s] competi-
tors would have secured additional engagements ab-
sent McKinsey’s alleged misconduct.” App. 18a. The
Second Circuit thus accepted as sufficient a “plausi-
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ble” claim that AlixPartners, in the absence of the
alleged violation, eventually would have been re-
tained “roughly in accordance with [its] historical
market share[].” App. 19a.

The Second Circuit’s “plausibility” standard is ir-
reconcilable with this Court’s decisions requiring di-
rect causation. The number of causal steps and the
presence of independent, third-party conduct in
Alix’s causal theory—the precise factors this Court
deemed fatal in prior cases—did not matter under
the Second Circuit’s broad concept of RICO proxi-
mate causation. The Second Circuit’s decision does
not suggest that AlixPartners’ claimed injury oc-
curred at the “first step” (or even the second or third)
of the causal chain. Indeed, the opinion uses “[i]n
turn” to explain the sequential steps in Alix’s alleged
causal theory. App. 4a. And the decision ignores the
fact that AlixPartners’ claimed injury relies on inde-
pendent and variable determinations within that
causal chain by both bankruptcy courts and debtors.

Given Anza’s admonition that RICO’s proximate-
causation limits have “particular resonance when
applied to claims brought by economic competitors,”
547 U.S. at 460, the Second Circuit’s disregard of
this Court’s precedent is especially egregious. As the
plurality opinion in Hemi explained, “Anza teaches
that the competitors’ injuries in such a case [of al-
leged fraud to gain business from competitors] are
too attenuated to state a RICO claim.” 559 U.S. at
13 n.1.

The panel’s “plausibility” standard, by contrast,
could allow any competitor alleging fraud on a court
to file RICO claims simply based on its alleged mar-
ket share. Indeed, the panel’s reliance on the mere
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“plausibility” of allegations requiring a long causal
chain reimagines a focus on foreseeability that this
Court rejected in Hemi and Anza. See Hemi, 559
U.S. at 12 (noting that the “dissent would have
RICO’s proximate cause requirement turn on fore-
seeability,” which was “precisely the argument
lodged against the majority opinion in Anza”).

The Second Circuit’s decision in this case did not
mention Hemi, and its discussion of Anza ignored
this Court’s holding that proximate causation was
lacking because the harm and wrongdoing were “dis-
tinct.” 547 U.S. at 458. Similarly, the Second Cir-
cuit’s only support for its remark that the district
court here “conflated proof of causation and proof of
damages,” App. 12a, was a later citation to Anza that
was not to the majority opinion but instead to its dis-
sent, which criticized the “stringent proximate-
causation requirement” that the majority adopted.
Compare Anza, 547 U.S. at 463, with App. 19a (citing
Anza, 547 U.S. at 466).

And whereas the Second Circuit cited Bridge to
support a “flexible” approach to proximate causation,
App. 18a, Bridge actually “reaffirmed the require-
ment” of directness and did not endorse a standard of
mere plausibility. Hemi, 559 U.S. at 14. In Bridge,
no further step or independent conduct was needed
to ensure that the plaintiff received fewer tax liens in
a zero-sum tax-lien auction; that harm was guaran-
teed once the defendant fraudulently increased its
number of bids, a harm that involved “no independ-
ent factors.” 553 U.S. at 658. As Hemi later ex-
plained, in contrast to the “straightforward” connec-
tion in Bridge, proximate causation is lacking where
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“[m]ultiple steps . . . separate the alleged fraud from
the asserted injury.” 559 U.S. at 14–15.

The conflict between the decision below and this
Court’s precedents is especially worthy of review be-
cause it is the third time that the Second Circuit has
failed to apply the direct-causation requirement.
Indeed, the Second Circuit’s reasoning that proxi-
mate causation was properly pleaded based on Alix’s
claimed lost market share echoes the flawed ap-
proach that court took in Anza. There, the Second
Circuit deemed proximate causation satisfied be-
cause the alleged misconduct “was intended to and
did give the defendant a competitive advantage.”
Ideal Steel Supply Corp. v. Anza, 373 F.3d 251, 263
(2d Cir. 2004), rev’d in part, vacated in part, Anza,
547 U.S. at 462. Likewise, by permitting Alix to al-
lege proximate causation merely if his claimed causal
chain is plausible and not “speculative,” App. 18a,
the Second Circuit reverted to its overruled approach
in Hemi, where it found proximate causation ade-
quately alleged because there were “no speculative
steps in th[e] chain of causation.” City of New York
v. Smokes-Spirits.com, Inc., 541 F.3d 425, 443 (2d
Cir. 2008), rev’d, Hemi, 559 U.S. at 11.

This Court reversed that approach. “[I]n the
RICO context,” this Court reaffirmed, “the focus is on
the directness of the relationship between the con-
duct and the harm” and not on “the concept of fore-
seeability.” Hemi, 559 U.S. at 12.
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BB. The Second Circuit’s Decision Con-
flicts with Decisions of Other Cir-
cuits.

1. Numerous other courts of appeals have un-
derstood proximate causation under RICO exactly
the same way as Judge Furman and petitioners.
Therefore, even if some doubt existed as to the cor-
rectness of that analysis—and there is no doubt—it
would be appropriate to take this case to resolve the
circuit conflict created by the decision below. Specif-
ically, decisions from the First, Fourth, Fifth, Sev-
enth, and Ninth Circuits have dismissed RICO
claims because, like those here, they were premised
on marketplace harm or long causal chains.

In a case factually similar to this one in the rele-
vant respects, the Ninth Circuit affirmed the dismis-
sal of a RICO claim based on alleged unfair competi-
tive conduct because “the court would have to engage
in a speculative and complicated analysis to deter-
mine what percentage” of the plaintiff’s claimed lost
sales were caused by the alleged racketeering.
Sybersound Records, Inc. v. UAV Corp., 517 F.3d
1137, 1148 (9th Cir. 2008). The Ninth Circuit—
exactly like Judge Furman here—observed that the
“case would require an even more speculative analy-
sis than Anza because,” unlike the Anza plaintiff, the
Sybersound plaintiff there had “more than one prin-
cipal competitor.” Ibid.

The First Circuit, in Sterling Suffolk Racecourse,
LLC v. Wynn Resorts, Ltd., 990 F.3d 31 (1st Cir.
2021), recently affirmed the dismissal of a RICO
claim because the plaintiff’s “theory of causation”
went “‘beyond the first step’ of the injuries from the
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alleged RICO scheme.” Id. at 36 (quoting Hemi, 559
U.S. at 10).

The Fifth Circuit, in Molina-Aranda v. Black
Magic Enters., 983 F.3d 779 (5th Cir. 2020), affirmed
the dismissal of a RICO claim where the plaintiffs’
alleged harm was “several steps in the causal chain
away” from the alleged racketeering. Id. at 785. In
that case, the wrongdoing did not “necessar[ily]”
cause the plaintiff’s alleged harms. Ibid. In those
circumstances, the Fifth Circuit correctly explained,
this Court’s precedent dictated dismissal because
“[i]f some other conduct directly caused the harm,
the plaintiff cannot sustain a RICO claim.” Ibid.

The Fourth Circuit, in Slay’s Restoration, LLC v.
Wright Nat’l Flood Ins. Co., 884 F.3d 489 (4th Cir.
2018), affirmed the dismissal of a RICO claim be-
cause the plaintiff’s alleged harm occurred through
“a chain of causation that extend[ed] significantly
beyond ‘the first step.”’ Id. at 494. The Fourth Cir-
cuit emphasized that RICO proximate causation re-
quires “that the injury is sequentially the direct re-
sult,” and explained that the requirement applies
“regardless of how foreseeable a plaintiff’s claimed
injury might be or even what motive underla[y] the
conduct that caused the harm.” Ibid.

In an opinion by Judge Easterbrook for a unani-
mous panel, the Seventh Circuit affirmed the dismis-
sal of a RICO claim because the plaintiffs’ claimed
harm was “several levels removed in the causal se-
quence.” Sidney Hillman Health Center v. Abbott
Lab’ys., 873 F.3d 574, 578 (7th Cir. 2017); see also
James Cape & Sons Co. v. PCC Constr. Co., 453 F.3d
396, 403 (7th Cir. 2006) (affirming dismissal where
“[a] court could never be certain whether [plaintiff]
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would have won any of the contracts that were the
subject of the [bid-rigging] conspiracy ‘for any num-
ber of reasons unconnected to the asserted pattern of
fraud’” (quoting Anza, 547 U.S. at 458)).

2. That the plaintiff here alleges wrongdoing in
litigation does not diminish the conflict. Nothing in
the RICO statute suggests a different proximate-
causation analysis depending on which predicate act
or type of racketeering is alleged.

Not surprisingly, other courts addressing alleged
racketeering in judicial proceedings have applied this
Court’s precedent on RICO proximate causation
without alteration. In Green Leaf Nursery v. E.I.
DuPont De Nemours and Co., 341 F.3d 1292 (11th
Cir. 2003), for instance, the plaintiffs alleged that the
defendant committed RICO predicate acts of obstruc-
tion and witness tampering by defrauding them into
settling their case by withholding information and
making false statements in a similar litigation that
they monitored. Id. at 1307. The Eleventh Circuit
rejected that harm as “too remote to satisfy [RICO’s]
proximate cause requirements.” Ibid. The court
acknowledged that it did “not sanction [the defend-
ant’s] alleged conduct” but “note[d] that other penal-
ties exist for such dishonest actions.” Id. at 1310.
III. The Second Circuit’s Decision Directly

Conflicts with This Court’s Precedent on
Supervisory Power.

By relying on “supervisory responsibilities” to
disregard binding authority and lower the statutory
threshold for a private claim, the Second Circuit’s
opinion in this case conflicts with this Court’s deci-
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sions that strictly limit the use of supervisory power
(and question whether such a power even exists).

This Court has emphasized that any supervisory
power that federal courts might have is subject to
“clear limits.” Tsarnaev, 142 S. Ct. at 1036. The
Second Circuit cited no authority to support its reli-
ance on supervisory power, and its decision conflicts
with at least two of those clear limits.2

1. First, a court cannot invoke supervisory pow-
er to “circumvent or supplement legal standards set
out in decisions of this Court.” Ibid. Using supervi-
sory power to “disregard the considered limitations of
the law [the judiciary] is charged with enforcing”
“amounts to a substitution of individual judgment for
the controlling decisions of this Court.” United
States v. Payner, 447 U.S. 727, 737 (1980).

Recently, in Tsarnaev, this Court reversed the
First Circuit where it had likewise invoked supervi-
sory power as grounds for “declin[ing] to apply” Su-
preme Court precedent. 142 S. Ct. at 1036. This
Court explained that the First Circuit could not craft
a “rule” “pursuant to its ‘supervisory authority’” that
required specific jury-selection questions when this
Court had previously held “that a district court en-
joys broad discretion to manage jury selection.” Id.
at 1035–36.

2 This Court decided Tsarnaev while Petitioners’ petition for
panel rehearing and rehearing en banc was pending in the Sec-
ond Circuit. Petitioners notified the panel and en banc court of
this Court’s decision in Tsarnaev. See CA2 ECF No. 153. But
the Second Circuit denied rehearing without changing the pan-
el’s opinion. App. 56a–57a.
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Relying on supervisory authority to depart from
Supreme Court precedent is precisely what the Sec-
ond Circuit did here. It invoked its “supervisory re-
sponsibilities” to create a new “proximate cause
analysis [that] differs” from the standard this Court
applies. App. 13a. As Tsarnaev makes clear, “super-
visory power does not extend so far.” 142 S. Ct. at
1036 (quoting Payner, 447 U.S. at 737).

2. Second, the supervisory power cannot “con-
flict with or circumvent . . . [a] federal statute.”
Tsarnaev, 142 S. Ct. at 1036; see also United States
v. Nat’l City Lines, Inc., 334 U.S. 573, 589 (1948).

In Bank of Nova Scotia v. United States, for in-
stance, this Court held that a federal court could not,
in response to prosecutorial misconduct, use its su-
pervisory power to “circumvent the harmless-error
inquiry prescribed by” the Federal Rules of Criminal
Procedure. 487 U.S. 250, 254 (1988). A court could
not “overlook[]” the “balance struck” by the rule
merely because a court chose “to analyze the ques-
tion under the supervisory power.” Id. at 255 (quot-
ing Payner, 447 U.S. at 736).

In Law v. Siegel, 571 U.S. 415 (2014), this Court
similarly held that a bankruptcy court could not in-
voke inherent power to punish a debtor’s litigation
fraud by surcharging the full value of the debtor’s
home. Doing so conflicted with statutory provisions
that permit debtors to retain some of the value of
their home. Id. at 421–22. This Court again ex-
plained that “it is not for courts to alter the balance
struck by the statute.” Id. at 426–27.

Here, this Court’s decisions requiring direct cau-
sation for RICO claims delineated the proper inter-
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pretation of that statute’s standing requirements.
Nothing in the RICO statute allows for a looser
standard for private claims simply because the al-
leged racketeering involves federal courts. Bank-
ruptcy fraud is one of many crimes involving wrong-
doing in judicial proceedings, such as obstruction and
witness tampering, that serve as predicate acts in
the RICO statute. See 18 U.S.C. § 1961(1) (repro-
duced at App. 58a–61a). Congress did not empower
courts to treat RICO allegations premised on bank-
ruptcy fraud differently than other predicate acts.

Altering statutory requirements without even a
pretense of a textual basis exceeds the power of fed-
eral courts. “[C]reating a cause of action,” this Court
reiterated just this month, “is a legislative endeavor.”
Egbert v. Boule, No. 21-147, slip op., at 6 (June 8,
2022). “Congress is ‘far more competent than the
Judiciary’ to weigh [competing] policy considera-
tions.” Ibid. (quoting Schweicker v. Chilicky, 487
U.S. 412, 423 (1988)). “And the Judiciary’s authority
to do so at all is, at best, uncertain.” Ibid. When a
court acts based on its own perception of what is nec-
essary rather than that of Congress, it “assign[s] new
private rights and liabilities—a power that is in eve-
ry meaningful sense an act of legislation.” Slip op.,
at 2 (Gorsuch, J., concurring in the judgment).

Courts “cannot fashion new claims,” and their
“authority to recognize a damages remedy must rest
at bottom on a statute enacted by Congress.” Her-
nández v. Mesa, 140 S. Ct. 735, 742 (2020). It “is for
Congress,” not federal courts, to determine “who can
seek a remedy” and decide whether “to extend [a]
cause of action.” Stoneridge Inv. Partners v. Sci.-
Atlanta, Inc., 552 U.S. 148, 164–65 (2008); see also
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Sara Sun Beale, Reconsidering Supervisory Power in
Criminal Cases: Constitutional and Statutory Limits
on the Authority of the Federal Courts, 84 COLUM. L.
REV. 1433, 1506 (1984) (“A remedial ruling that is
grounded on supervisory power raises the same con-
cerns about institutional competence and separation
of powers that have been addressed in the cases in-
volving the implication of civil remedies.”).

Allegations of “fraud on a court,” App. 17a, do not
permit departure from controlling law on the basis of
supervisory power. Law involved a multi-year fraud
on a bankruptcy court, exactly what is (falsely) al-
leged in this case. Yet this Court unanimously held
that the court could not use “inherent powers” to
punish the fraud by contravening statutory require-
ments. 571 U.S. at 421. Similarly, the stated pur-
pose for invoking supervisory power in Payner was
“to protect the integrity of the federal courts.” 447
U.S. at 746 (Marshall, J., dissenting). The same was
said in Bank of Nova Scotia. See 487 U.S. at 250
(federal court could not use supervisory power to
“safeguard the integrity of the judicial process” by
circumventing a federal rule).

The Second Circuit’s characterization of this case
as a “one off,” “sui generis,” and not “ordinary” does
not justify the refusal to apply this Court’s binding
precedent on a statutory requirement. App. 13a,
19a. Because RICO claims often involve allegations
of wrongdoing within the purview of courts, that
characterization is incorrect. E.g., Green Leaf Nurse-
ry, 341 F.3d at 1307. But, in any event, “not even in
‘rare cases’” can a federal court rely on inherent pow-
er to “‘alter the balance struck by the statute’” it is
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enforcing. Czyzewski v. Jevic Holding Corp., 137
S. Ct. 973, 987 (2017) (quoting Law, 571 U.S. at 427).

3. Above and beyond violating controlling au-
thority, the Second Circuit exceeded the limited
scope of inherent power. Nine of the bankruptcy
cases at issue in Alix’s allegations were litigated in
courts outside the Second Circuit. App. 6a n.2. A
court’s “supervisory responsibilities” cannot possibly
stretch beyond its boundaries.

Even for the four bankruptcies within the Second
Circuit, if any court had authority to investigate
Alix’s allegations, it was the bankruptcy courts
themselves—not an appellate court in a different
case. See, e.g., Fed. R. Bankr. P. 9024 (incorporating
Federal Rule of Civil Procedure 60’s provisions on
relief from a judgment or order).3 Supervisory au-
thority is at most a narrow power that permits fed-
eral courts to formulate “‘procedural rules’” to “con-
trol their own procedures.” United States v.
Williams, 504 U.S. 36, 45 (1992) (first emphasis add-

3 Where Alix has brought his allegations directly to bank-
ruptcy courts, they have declined to invoke inherent authority.
See App. 33a n.2; In re Edison Mission Energy, 610 B.R. 871,
880 (Bankr. N.D. Ill. 2020); In re SRC Liquidation LLC, No. 15-
10541, 2019 WL 4386373, at *6 (Bankr. D. Del. Sept. 12, 2019);
Order Den. Mar-Bow Mot., In re NII Holdings, Inc., No. 14-
12611 (Bankr. S.D.N.Y. Aug. 15, 2019), ECF No. 1041; In re
SunEdison, Inc., No. 16-10992, 2019 WL 2572250, at *11
(Bankr. S.D.N.Y. June 21, 2019); In re Old ANR, LLC, No. 19-
302, 2019 WL 2179717, at *8 (Bankr. E.D. Va. May 17, 2019),
appeal dismissed, Mar-Bow Value Partners, LLC v. McKinsey
Recovery & Transformation Servs. U.S., LLC, 469 F. Supp. 3d
505, 535 (E.D. Va. 2020).
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ed) (quoting United States v. Hasting, 461 U.S. 499,
505 (1983)).

Federal courts have only “judicial Power,” Art.
III, § 1—“the power to decide, in accordance with
law, who should prevail in a case or controversy.”
Young v. United States ex rel. Vuitton et Fils S. A.,
481 U.S. 787, 816 (1987) (Scalia, J., concurring in the
judgment). That “does not include the power to seek
out law violators in order to punish them.” Ibid.

Indeed, this Court has raised but not decided the
question whether federal appellate courts even have
supervisory power at all. See Tsarnaev, 142 S. Ct. at
1035 n.1 (noting that jurists have “questioned
whether the courts of appeals” have supervisory
power); see also id. at 1041 (Barrett, J., concurring)
(expressing “skepticism” that any such power exists).
To the extent it exists, supervisory power at the very
least does not permit an appellate court to lessen the
statutory requirements of a private cause of action as
interpreted by this Court to remedy an alleged fraud
in a different court (let alone in a different circuit).
IIII. The Question Presented Is Important and

Worthy of Certiorari.
The question presented is certworthy. The Sec-

ond Circuit’s departure from this Court’s precedent
was explicit. And its improper reliance on superviso-
ry power was determinative. Had the Second Circuit
faithfully applied this Court’s precedent—as Judge
Furman did—the RICO claims would be dismissed.

The issue is also important. The Second Circuit
transparently attempted to shield its decision from
review by describing its “supervisory-responsibility”
carveout as “sui generis” and a “one off.” App. 13a,
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19a. But as noted, see supra at 16, 18–20, there is
nothing unusual about basing a RICO claim on al-
leged wrongdoing in judicial proceedings; RICO in-
cludes as predicate offenses a number of crimes that
necessarily entail such conduct. And more broadly,
the Second Circuit did not limit its reasoning to
RICO claims or proximate causation.4 Instead, the
decision opens the door to courts, whenever they con-
clude that “special considerations” “invoke[] [their]
supervisory responsibilities,” App. 13a, to bypass this
Court’s jurisprudence or loosen statutory restrictions
on private claims. That is no “one off.”

Any federal court could claim the inherent power
that the Second Circuit did here. Stretching that
power as far as the Second Circuit did would repre-
sent a fundamental reallocation of authority among
Congress, this Court, and lower courts. Notably, not
only did the decision below not cite any support for
its invocation of supervisory power, but it also of-
fered no principle to cabin that power in future cases.
It has long been understood that, unless constrained
by clear limits, unstated judicial powers can be “con-
fused or manipulated, with the result that inherent
power remains available to justify judicial action in
an undesirably large class of cases.” Samuel P. Jor-
dan, Situating Inherent Power Within a Rules Re-
gime, 87 DENV. U. L. REV. 311, 312 (2010); see also
Robert J. Pushaw, Jr., The Inherent Powers of Feder-

4 In fact, Alix has since argued that “the clear tenor of the
Second Circuit’s opinion overrides” Defendants’ alternate ar-
guments for dismissal, including that RICO’s statute of limita-
tions bars Alix’s claims and that Alix fails to adequately allege
predicate acts or a RICO enterprise. D. Ct. ECF No. 157.
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al Courts and the Structural Constitution, 86 IOWA L.
REV. 735, 738 (2001) (“[F]ederal judges have repeat-
edly cited ‘inherent powers’ as a catch-phrase to ra-
tionalize a wide range of actions that are not essen-
tial to (indeed, that often seem antithetical to) the
proper exercise of judicial authority.”).

This Court’s review of such unbridled power is of
fundamental importance. “[T]he notion of judges’ in
effect making the laws, prosecuting their violation,
and sitting in judgment of those prosecutions, sum-
mons forth . . . the prospect of ‘the most tyrannical
licentiousness.’” Young, 481 U.S. at 822 (Scalia, J.,
concurring in the judgment) (quoting Anderson v.
Dunn, 19 U.S. 204, 228 (1821)). Inherent power
“must be delimited with care, for there is a danger of
overreaching when one branch of the Government,
without benefit of cooperation or correction from the
others, undertakes to define its own authority.” De-
gen v. United States, 517 U.S. 820, 823 (1996).

Review is also important to enforce the critical
proximate-causation limits that this Court’s deci-
sions require, especially in cases brought by econom-
ic competitors. Permitting competitors to bring
RICO claims and satisfy proximate causation on the
mere plausibility of claimed lost market share—so
long as they allege wrongdoing in a federal court—
increases uncertainty and risk for businesses and
brings forth the exact anticompetitive concerns that
this Court sought to avoid in Anza.

New York is a center of the world economy, and
businesses already face numerous RICO claims in
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the Second Circuit.5 That will only increase after the
decision below. RICO has a nationwide venue provi-
sion, under which a plaintiff can file a civil RICO
claim in any “district in which [the defendant] re-
sides, is found, has an agent, or transacts his af-
fairs.” 18 U.S.C. § 1965 (reproduced at App. 76a–
77a). Given the frequency with which companies
have contacts with New York, the decision below will
make the Second Circuit the preferred forum for an-
ticompetitive RICO claims, with plaintiffs citing
“special considerations” that warrant relaxing
RICO’s statutory requirements. App. 13a. Indeed,
commentators have warned that the decision creates
“a separate avenue to encourage RICO suits” and
“opens the door for plaintiffs to allege causation
based on market share.”6

This Court frequently grants certiorari to reaf-
firm an important legal principle that a court of ap-
peals did not follow. E.g., District of Columbia v.
Wesby, 138 S. Ct. 577, 588 (2018) (reversing where
court of appeals “failed to follow two basic and well-
established principles of law”); see also Stephen M.
Shapiro et al., Supreme Court Practice § 4.5 (11th ed.
2019) (noting that “direct conflict” with “a decision of

5 Based on an analysis of the Federal Judicial Center’s Inte-
grated Database of federal cases, even excluding opioid-related
cases, well over one thousand RICO cases have been brought
against businesses since 2019, and more than one-fifth of those
have been filed in the Second Circuit.
6 Callan G. Stein & Stephen G. Rinehart, Second Circuit
Decision Potentially Broadens RICO Proximate Cause Element
(Feb. 14, 2022) https://www.troutman.com/insights/second-
circuit-decision-potentially-broadens-rico-proximate-cause-
element.html.
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the Supreme Court is one of the strongest possible
grounds for securing the issuance of a writ of certio-
rari”). Here, a court of appeals openly deviated from
this Court’s precedent and invented a specious basis
for doing so. The Court should grant certiorari.

CONCLUSION
The petition for a writ of certiorari should be

granted. Although plenary review would be appro-
priate, the Court may wish to consider summary re-
versal.
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