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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

PRESS ROBINSON, et al

CIVIL ACTION
versus

22-211-SDD-SDJ
KYLE ARDOIN, in his official
capacity as Secretary of State
for Louisiana

consolidated with

EDWARD GALMON, SR., et al

CIVIL ACTION
Versus

22-214-SDD-SDJ
KYLE ARDOIN, in his official
capacity as Secretary of State
for Louisiana

RULING AND ORDER

Before the Court are the Motion for Preliminary Injunction? filed by the Robinson
Plaintiffs and the Motion for Preliminary Injunction? by the Galmon Plaintiffs. Defendant
Secretary Ardoin and the Intervenor Defendants filed Oppositions,® to which Plaintiffs filed
Replies.* The Court also received a Brief Amicus Curiae in Support of Neither Party® from
a group of mathematics and computer science professors at Louisiana State and Tulane
Universities. A five-day hearing on the Motions was held, beginning May 9, 2022 and

ending May 13, 2022. After the hearing, Plaintiffs and Defendants (along with the

1Rec. Doc. No. 41.

2 Rec. Doc. No. 42.

3 Rec. Doc. No. 101; Rec. Doc. No. 108; Rec. Doc. No. 109.
4 Rec. Doc. No. 123; Rec. Doc. No. 120.

5 Rec. Doc. No. 97.
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Intervenor Defendants) both filed Proposed Findings of Fact,® as well as post-hearing
briefs.”

For the reasons set forth herein, the Court concludes that Plaintiffs are
substantially likely to prevail on the merits of their claims brought under Section 2 of the
Voting Rights Act. The Court finds that absent injunctive relief, the movants are
substantially likely to suffer irreparable harm. The Court has considered the balance of
equities and hardships associated with injunctive relief, as well as the public policies
attendant to the issuance of injunctive relief, and concludes that injunctive relief is
required under the law and the facts of this case. The Court hereby GRANTS the Motions
for Preliminary Injunction® and PRELIMINARILY ENJOINS Secretary Ardoin from
conducting any congressional elections under the map enacted by the Louisiana
Legislature in H.B. 1.

The appropriate remedy in this context is a remedial congressional redistricting
plan that includes an additional majority-Black congressional district. The United States
Supreme Court instructs that the Legislature should have the first opportunity to draw that
plan.® Therefore, the Court ORDERS the Louisiana Legislature to enact a remedial plan
on or before June 20, 2022. If the Legislature is unable to pass a remedial plan by that
date, the Court will issue additional orders to enact a remedial plan compliant with the

laws and Constitution of the United States. The Court hereby STAYS and EXTENDS the

6 Rec. Doc. No. 164; Rec. Doc. No. 166.

7 Rec. Doc. No. 163; Rec. Doc. No. 165.

8 Rec. Doc. No. 41; Rec. Doc. No. 42.

9 See, e.g., North Carolina v. Covington, 138 S. Ct. 2548, 2554 (2018); White v. Weiser, 412 U.S. 783,
794-95 (1973).
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deadline for candidates to qualify by nominating petition in lieu of filing fees!® (currently
set for June 22, 2022) until July 8, 2022. The candidate qualifying period set for July 20 -
22, 2022 and all other related deadlines are unaffected by this Order and shall proceed
as scheduled.

BACKGROUND

Procedural Posture

In April 2021, the United States Census Bureau delivered the 2020 Census data
that would drive the state of Louisiana’s redistricting process. Under the new numbers,
Louisiana’s congressional apportionment was unchanged from 2010, holding steady at
six seats in the U.S. House of Representatives.! The task of redrawing those six districts
fell upon the Louisiana Legislature, where the drawing of new maps was guided in part
by Joint Rule No. 21, passed by the Louisiana Legislature in 2021 to establish criteria that
would “promote the development of constitutionally and legally acceptable redistricting

plans.”*? Joint Rule 21 provided as follows:

Joint Rule No. 21. Redistricting criteria

A. To promote the development of constitutionally and legally acceptable redistricting plans, the
Legislature of Louisiana adopts the criteria contained in this Joint Rule, declaring the same to constitute
minimally acceptable criteria for consideration of redistricting plans in the manner specified in this Joint Rule.

B. Each redistricting plan submitted for consideration shall comply with the Equal Protection Clause of
the Fourteenth Amendment and the Fifteenth Amendment to the U.S. Constitution; Section 2 of the Voting
Rights Act of 1965, as amended; and all other applicable federal and state laws.

C. Each redistricting plan submitted for consideration shall provide that each district within the plan is
composed of contiguous geography.

. In addition to the criteria specified in Paragraphs B, C, G, H, I, and J of this Joint Rule, the
minimally acceptable criteria for consideration of a redistricting plan for the House of Representatives, Senate,
Public Service Commission, and Board of Elementary and Secondary Education shall be as follows:

(1) The plan shall provide for single-member districts.

(2) The plan shall provide for districts that are substantially equal in population. Therefore, under no
circumstances shall any plan be considered if the plan has an absolute deviation of population which exceeds
plus or minus five percent of the ideal district population.

(3) The plan shall be a whole plan which assigns all of the geography of the state.

(4) Due consideration shall be given to traditional district alignments to the extent practicable

E. In addition to the criteria specified in Paragraphs B, C, G, H, I, and J of this Joint Rule, the
minimally acceptable criteria for consideration of a redistricting plan for Congress shall be as follows:

(1} The plan shall provide for single-member districts.

(2} The plan shall provide that cach congressional district shall have a population as nearly cqual to the
ideal district population as practicable.

(3) The plan shall be a whole plan which assigns all of the geography of the state.

10 pursuant to La. R.S. 18 § 465, a potential congressional candidate may qualify for the ballot by obtaining
one thousand signatures from qualified voters within the district and filing a nominating petition with the
Secretary of State. Testimony from the Commissioner of Elections (see infra) established that this method
of qualifying is used very rarely by candidates for office in Louisiana.

11 Rec. Doc. No. 143, p. 10 (Joint Stipulation Pre-Hearing).

2 PR-79.

3
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Leading up to their redistricting session, legislators held a series of “roadshow” meetings
across the state, designed to share information about redistricting and solicit public
comment and testimony, which lawmakers described as “absolutely vital to this
process.”? Citizens who engaged in the process at the roadshows were assured that
“your ideas and recommendations matter to me and they matter to us.”'* The Legislature
convened on February 1, 2022 to begin the redistricting process; on February 18, 2022,
H.B. 1 and S.B. 5, the bills setting forth new maps for the 2022 election cycle, passed the

Legislature. The enacted plan created the six districts pictured below:*®

Louisiana U.S. House -- Enacted 2022 Plan
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13 PR-38, p. 3.

14 1d. Statement of Senator Sharon Hewitt at the Monroe roadshow in October 2021. See PR-38 through
PR-46 for transcripts of roadshows held in Monroe, Shreveport, Lafayette, Alexandria, Baton Rouge,
Covington, Lake Charles, New Orleans, and Thibodaux.

15GX-1, p. 19.

4
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Having long telegraphed that he would,'® Louisiana Governor John Bel Edwards vetoed
H.B. 1 and S.B. 5 on March 9, 2022.1" The Legislature voted to override the Governor’s
veto on March 30, 2022.18 That same day, the Robinson and Galmon Plaintiffs filed their
Complaints in this Court, alleging that the 2022 congressional map dilutes Black voting
strength in violation of the Voting Rights Act of 1965 (the “VRA”) by “packing” large
numbers of Black voters into a single majority-Black congressional district (Congressional
District 2 or “CD 2”) and “cracking” the remaining Black voters among the other five
districts, where, Plaintiffs argue, they are sufficiently outnumbered to ensure that they are
unable to participate equally in the electoral process.*®

After the Complaints were filed, Patrick Page Cortez, the President of the
Louisiana State Senate, and Clay Schexnayder, the Speaker of the Louisiana House of
Representatives (collectively, “the Legislative Intervenors”), moved to intervene as
Defendants in the suit, as did Louisiana Attorney General Jeff Landry (“Attorney General
Landry” or “the Attorney General”).?° The Court granted those motions?* and, on April 12,
2022, consolidated the Robinson and Galmon matters.?? The Louisiana Legislative Black
Caucus also sought, and was granted, intervention.?

The motions now before the Court -- the Motion for Preliminary Injunction?* by the

Robinson Plaintiffs and the Motion for Preliminary Injunction?® by the Galmon Plaintiffs —

16 GX-16.

17 Rec. Doc. No. 143, p. 11.

18 |d.

19 See Rec. Doc. No. 1in 22-cv-214 and 22-cv-211.
20 Rec. Doc. No. 10; Rec. Doc. No. 30.

21 Rec. Doc. No. 64.

22 Rec. Doc. No. 27.

23 Rec. Doc. No. 82; Rec. Doc. No. 136.

24 Rec. Doc. No. 41.

25 Rec. Doc. No. 42.
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were filed on April 15, 2022. Therein, Plaintiffs urge the Court to enjoin Secretary Ardoin
from conducting the 2022 congressional elections under the enacted district maps, to set
a deadline for the Legislature to enact a compliant map and, if the Legislature fails to do
so, to order that the November 2022 election be conducted under one of the illustrative
plans proposed by Plaintiffs.?®

After a more condensed schedule proposed by the Court drew objections from
Defendants, the Court set the Motions for a five-day evidentiary hearing to begin May 9,
2022.2" On the eve of the preliminary injunction hearing, Attorney General Landry filed a
Motion to Stay, arguing that the Supreme Court’s forthcoming merits decision in Merrill v.
Milligan?® “could be dispositive of this litigation” and will, “[a]t the very least. . .be
informative to the Parties’ claims and defenses in the instant case.”?® The Court denied
that motion, reasoning that “[t]he blow to judicial economy and prejudice to Plaintiffs that
would result from granting the moved-for stay cannot be justified by speculation over
future Supreme Court deliberations. . .”3°

I. Factual and Legal Background

Article 1, 8 2 of the United States Constitution compels that members of the House
of Representatives “shall be apportioned among the several States . . . according to their
respective Numbers.”3! Thus, every ten years, state legislators use census data to divvy
their state up into congressional districts via a redistricting process. As the Legislature’s

Joint Rule No. 21 notes, redistricting efforts are bound by a number of federal

26 Rec. Doc. No. 41-1, p. 10.
27 Rec. Doc. No. 35.

28142 S.Ct. 879 (2022).

29 Rec. Doc. No. 131-1, p. 15.
30 Rec. Doc. No. 135, p. 4.

31 U.S. Const. art. |, § 2, cl. 3.
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constitutional and statutory requirements. Perhaps most fundamentally, the “one person,
one vote” rule requires that districts be drawn such that one person's “vote in a
congressional election” is “nearly as is practicable ... worth as much as another's.”*? The
United States Supreme Court has observed that “to say that a vote is worth more in one
district than in another would not only run counter to our fundamental ideas of democratic
government, it would cast aside the principle of a House of Representatives elected ‘by
the People,” a principle tenaciously fought for and established at the Constitutional
Convention.”® To that end, districts must be drawn as close to equal in population as
possible, and states must “justify population differences between districts that could have
been avoided by a good-faith effort to achieve absolute equality.”3*

More nuanced are the requirements regarding the consideration of race in
redistricting. As many courts have observed, mapdrawers are pulled in one direction by
the Equal Protection Clause, which “forbids ‘racial gerrymandering,’ that is, intentionally
assigning citizens to a district on the basis of race without sufficient justification.”® The
Voting Rights Act “pulls in the opposite direction” and in fact, “often insists that districts
be created precisely because of race.”® “[T]o harmonize these conflicting demands, the
[Supreme] Court has assumed that compliance with the VRA is a compelling State
interest for Fourteenth Amendment purposes, and a State's consideration of race in
making a districting decision is narrowly tailored if the State has ‘good reasons’ for

believing that its decision is necessary in order to comply with the VRA.”%’

32 Wesberry v. Sanders, 376 U.S. 1, 8 (1964).

33 1d.

3 Tennant v. Jefferson Cnty. Comm'n, 567 U.S. 758, 759 (2012) (internal quotation marks omitted).
35 Abbott v. Perez, 138 S. Ct. 2305, 2314 (2018).

36 |d. (emphasis added).

371d. at 2309.
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Section 2 of the Voting Rights Act provides as follows:

(@) No voting qualification or prerequisite to voting or standard, practice,
or procedure shall be imposed or applied by any State or political
subdivision in a manner which results in a denial or abridgement of the right
of any citizen of the United States to vote on account of race or color, or in
contravention of the guarantees set forth in section 10303(f)(2) of this title,
as provided in subsection (b).

(b) A violation of subsection (a) is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination
or election in the State or political subdivision are not equally open to
participation by members of a class of citizens protected by subsection (a)
in that its members have less opportunity than other members of the
electorate to participate in the political process and to elect representatives
of their choice. The extent to which members of a protected class have been
elected to office in the State or political subdivision is one circumstance
which may be considered: Provided, That nothing in this section establishes
a right to have members of a protected class elected in numbers equal to
their proportion in the population.3®

A state violates Section 2 “when a state districting plan provides ‘less opportunity’ for
racial minorities ‘to elect representatives of their choice.””® “A plaintiff may allege a
Section 2 violation in a single-member district if the manipulation of districting lines
fragments politically cohesive minority voters among several districts or packs them into
one district or a small number of districts, and thereby dilutes the voting strength of
members of the minority population.”® Thornburg v. Gingles*! sets forth three threshold
conditions for a claim of vote dilution under Section 2: “first, that [the minority group] is

sufficiently large and geographically compact to constitute a majority in a single-member

%852 U.S.C. § 10301.

39 Abbott, 138 S. Ct. at 2309 (quoting League of United Latin American Citizens v. Perry, 548 U.S. 399,
425).

40 Shaw v. Hunt, 517 U.S. 899, 914 (1996).

41478 U.S. 30 (1986)(hereinafter “Gingles”).
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district”; second, “that it is politically cohesive”; and third, “that the white majority votes
sufficiently as a bloc to enable it ... usually to defeat the minority's preferred candidate.”*?

If a party establishes the threshold Gingles requirements, the Court will “proceed
to analyze whether a violation has occurred based on the totality of the circumstances.”*3
The totality of the circumstances determination is made by reference to the “Senate
Factors,” which are derived from a report of the Senate Judiciary Committee
accompanying the 1982 amendments to the Voting Rights Act.** The United States Court
of Appeals for the Fifth Circuit has held that “[n]Jo one of the factors is dispositive; the
plaintiffs need not prove a majority of them; other factors may be relevant.”®

At the totality of the circumstances stage, courts also consider “whether the
number of districts in which the minority group forms an effective majority is roughly
proportional to its share of the population in the relevant area.”*® When a statewide
districting plan is the subject of a vote dilution claim, “the proportionality analysis ordinarily
is statewide.™’

The redistricting process is emphatically within the province of the state
legislatures.*® Federal court review, then, represents “a serious intrusion on the most vital

of local functions™® and calls for sensitivity to “the complex interplay of forces that enter

42 Growe v. Emison, 507 U.S. 25, 40 (1993)(citing Gingles, 478 U.S., at 50-51).

43 Bartlett v. Strickland, 556 U.S. 1, 12 (2009).

44 See infra for further discussion of the Senate Factors.

45 Westwego Citizens for Better Gov't v. City of Westwego, 946 F.2d 1109, 1120 (5th Cir. 1991).

46 Caster v. Merrill, No. 2:21-CV-1536-AMM, 2022 WL 264819, at *13 (N.D. Ala. Jan. 24, 2022)(quoting
LULAC, 548 U.S. at 426).

47 1d.

48 Wesch v. Hunt, 785 F. Supp. 1491, 1497 (S.D. Ala.), aff'd sub nom. Camp v. Wesch, 504 U.S. 902, 112
S. Ct. 1926 (1992)(“Congressional redistricting is primarily and foremost a state legislative responsibility”).
49 Abbott v. Perez, 138 S. Ct. 2305, 2324 (2018).
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a legislature's redistricting calculus.”® Further, a “presumption of good faith . . . must be
accorded legislative enactments.”?
. Statement of Claims and Defenses
A. Plaintiffs’ Claims

Plaintiffs argue that the enacted map “artificially limits Black voters’ influence” by
packing them into CD 2 and cracking them throughout the other five districts. Plaintiffs
contend that the maps, “coupled with high levels of racially polarized voting. . .greatly
dilute the ability of the State’s Black voters to elect their candidates of choice.”>? Relying
on the illustrative plans prepared by their experts, Anthony Fairfax and William Cooper,
Plaintiffs assert that “Louisiana’s Black community is sufficiently large and geographically
compact to comprise more than 50% of the voting-age population in a second
congressional district that connects the Baton Rouge area and St. Landry Parish with the
delta parishes along the Mississippi border.”3

Plaintiffs argue that “[i]t is beyond dispute that Black voters in Louisiana have voted
as a cohesive bloc,”* and that “white voters voted in bloc against the candidate supported
by Black voters™® Thus, Plaintiffs aver that all of the threshold conditions of a vote dilution
claim under Gingles are met here. Further, they contend that the vestiges of Louisiana’s
long and irrefutable history of discrimination have resulted in modern day disparate

socioeconomic conditions, segregated communities, and unequal educational outcomes,

50 Miller v. Johnson, 515 U.S. 900, 915-16 (1995).
511d. at 916.

52 Rec. Doc. No. 41-1, p. 12.

53 Rec. Doc. No. 42-1 p. 9.

541d. at pp. 11, 16.

5 |d. at p. 18.

10
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all of which contribute to a totality of circumstances that denies a meaningful opportunity
for Black voters to elect their preferred candidates.

Absent an injunction preventing the enacted maps from controlling the 2022
congressional election, Plaintiffs allege, they will suffer irreparable harm. Moreover, they
argue that “preserving the rights of Louisianans is strongly in the public interest and the
threat of disenfranchising Black Louisianans vastly outweighs the minimal potential
administrative burden that an injunction might impose on Defendant.”*® Though Plaintiffs
acknowledge that the Purcell doctrine proscribes judicial intervention on the eve of an
election, they distinguish Purcell and progeny factually and point out that here, “the
election is over six months away” and that counsel for Louisiana’s Speaker of the House
and Senate President are on the record in companion state court redistricting lawsuits as
representing that “[t]he election deadlines that actually impact voters do not occur until
October 2022. . .Therefore, there remains several months on Louisiana’s election
calendar to complete the process.”’ Indeed, they explained, Louisiana’s “election
calendar is one of the latest in the nation.”® Since Louisiana has only six congressional
districts, and alternative maps with two majority-minority districts were introduced and
debated during the legislative redistricting process, Plaintiffs submit that “only a brief
period” should be necessary to craft a VRA-compliant map.*® Plaintiffs argue that these
challenges pale in comparison to the harm from proceeding with the 2022 elections under

maps that violate Section 2 of the VRA.®°

56 |d. at p. 22.

57 GX-32, p. 8 (Findings of Fact and Conclusions of Law filed by the Legislative Intervenors in Bullman, et
al v. Ardoin, No. C-716837, 19t Judicial District Court).

%8 GX-32, p. 5.

59 Rec. Doc. No. 42-1, p. 26.

60 1d.

11
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B. Secretary of State Ardoin

Secretary Ardoin begins by questioning Plaintiffs’ standing to maintain this action,
arguing that although the Galmon Plaintiffs challenge the entire congressional plan, they
“only have Plaintiffs living in Congressional Districts 2, 5, and 6.”%* Second, Secretary
Ardoin contends that Plaintiffs are unlikely to succeed on the merits of their Voting Rights
Act claim, arguing that their claim fails because the second majority-majority district they
propose is not geographically compact. Specifically, the Secretary objects to the manner
in which Plaintiffs’ illustrative plans “combine[] portions of EBR [East Baton Rouge] with
parishes in the far north of the state like East and West Carroll.”®? Citing the 1990s Hays
redistricting cases,®® Secretary Ardoin avers that such a plan is “absurd on its face”
because “federal courts have twice rejected plans that used EBR to build a second
majority black district on the ground that such districts were uncompact racial
gerrymanders that did not satisfy the Gingles preconditions.”®* Further, the Secretary of
State argues that the illustrative plans run afoul of the Equal Protection Clause by creating
an “obvious racial gerrymander.”®®

Even if Plaintiffs’ proposed districts were sufficiently compact, Secretary Ardoin
disputes that the districts would “perform” — that is, that they would actually provide Black
voters with an opportunity to elect the candidate of their choice — because Plaintiffs’
illustrative plans create only a “bare majority”®® of Black voting-age population (“BVAP”)

in the proposed second majority-minority districts. Further, Secretary Ardoin argues that

61 Rec. Doc. No. 101, p. 12.

62 1d. at p. 13.

63 Hays v. Louisiana, 839 F. Supp. 1188, 1195 (W.D. La. 1993) (Hays I); Hays v. Louisiana, 936 F. Supp.
360, 368 (W.D. La. 1996) (Hays IV).

64 Rec. Doc. No. 101, p. 18.

65 1d. at p. 17.

66 |d. at p. 18.

12
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Plaintiffs cannot make the requisite showing of racially polarized voting and White bloc
voting.

Secretary Ardoin next avers that the totality of the circumstances analysis “show(s]
that minority voters possess the same opportunities to participate in the political process
and elect their candidate of choice.”®” The Secretary urges that a second majority-minority
district is untenable because Louisiana has a “substantial interest in maintaining the
continuity of representation in its districting plans.”®® Per the Secretary, the Black
population in Louisiana is “remaining flat or even declining”®® such that drawing a second
Black congressional district is not justified.

Lastly, Secretary Ardoin argues that the Purcell doctrine forecloses the possibility
of judicial intervention in the form of an injunction for the 2022 election cycle. He cites a
handful of recent cases where courts have applied Purcell, and the declaration of
Louisiana election official Sherri Hadskey, who attests that the process of assigning
Louisiana voters to their new districts in the state election database system is complicated
and time-consuming, and that doing so before the 2022 cycle would cause “significant
cost, confusion, and hardship.””°

C. Intervenor Defendant - Attorney General Landry

The Attorney General argues that Plaintiffs are not substantially likely to succeed

on their merits of their claims “as to the first and third Gingles preconditions.”’* Plaintiffs

only appear to have proposed a sufficiently numerous and geographically compact

671d. at p. 21.

68 |d. at p. 22.

69 1d.

01d. at p. 24.

1 Rec. Doc. No. 108, p. 6.

13
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second majority-minority district, he explains, by using “statistical manipulation.”’?
Specifically, Attorney General Landry argues, Plaintiffs’ use of the “Any Part Black” metric,
which is a census category including anyone who identifies as Black as well as those who
identify as Black and any other race, pushes their proposed CD 5 over the 50% Black
Voting Age Population (BVAP) threshold “by a razor's edge.””® The Attorney General
submits that if Any Part Black is not used to count Black voters, “the BVAP numbers do
not rise above 50%.”"* Attorney General Landry advocates the use of what he calls “DOJ
Black,” namely, “those who are ‘Black’ and those who are ‘Black and White.””"®

The Attorney General challenges the compactness of the illustrative plans as
“combin[ing] Black communities from far-flung parts of Louisiana in the same district.””®
The proposed maps are an example of racial gerrymandering, he argues, which is
impermissible “even when the purported purpose of the racial gerrymander is in seeking
to comply with the dictates of the Voting Rights Act.”’” As for racially polarized voting, the
Attorney General argues that partisan affiliation, not race, best explains the tendency of
Black Louisianans to vote similarly.

The Attorney General also advances an argument recently credited by the District
Court for the Eastern District of Arkansas in Arkansas State Conference of the NAACP v.
Arkansas Board of Apportionment,’® finding that there is no private right of action under
Section 2 of the Voting Rights Act. He suggests that this is an “open question” that has

been flagged for potential consideration by the Supreme Court and the Fifth Circuit, and

2d.

7 d.

“1d. atp. 7.

s1d., n. 3.

6 1d. at p. 12.

71d. at p. 13.

78 No. 4:21-CV-01239-LPR, 2022 WL 496908 (E.D. Ark. Feb. 17, 2022).

14

App. 14



Case 3:22-cv-00211-SDD-SDJ  Document 173 06/06/22 Page 15 of 152

that the Court should dismiss Plaintiffs’ claims on that basis. Finally, the Attorney General
echoes Secretary Ardoin’s argument that the Purcell doctrine dictates that it is too late for
relief to be granted as to the 2022 congressional election cycle.”®

D. The Legislative Intervenors

The Legislators begin by noting that, in the push-pull of the VRA and the Equal
Protection Clause, neither proportional representation nor a desire to maximize minority
representation are sufficient reasons to create a new majority-minority district. After
reviewing the history of the 1990s Hays litigation and the 2020 redistricting process, the
Legislators argue that the enacted congressional map should not be invalidated because
the “Legislature had before it no evidence justifying race-based redistricting.”®® The
Legislators argue that race must have predominated in the drawing of Plaintiffs’ illustrative
plans because “[a] set of 10,000 computer-simulated redistricting plans generated without
racial criteria and according to neutral principles produces zero majority minority
congressional districts . . .let alone two as Plaintiffs demand.”®!

Further, the Legislators argue that the illustrative plans offered by Plaintiffs
disregard communities of interest because they “combine[] urban Baton Rouge and its
suburbs in some way with the distant rural communities of Louisiana’s delta parishes. . .
who share race in common and not much else.”®? Plaintiffs’ plans, they argue, also ignore
legislative priorities “such as preserving incumbencies and their constituencies and

district cores.”® Identifying communities of interest is “the Legislature’s role . . . not the

7 Rec. Doc. No. 108, p. 21.

80 Rec. Doc. No. 119-1, p. 17-18.
81 |d. at p. 19 (emphasis original).
82 |d. at p. 21.

83 1d.
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Court’s or Plaintiffs,” they contend, and Plaintiffs’ plans “dismantle the Legislature’s
legitimate and race-neutral goals.”®* Seconding Attorney General Landry, the Legislators
also argue that the “DOJ Black” definition should be used to assess whether Plaintiffs’
proposed maps feature two districts with greater than 50% BVAP.

The Legislators argue that “white bloc voting. . .is low enough (and crossover
voting is high enough) to permit Black voters to elect their preferred candidates without
50% BVAP districts.”®® Thus, the cohesion of Black voters or the polarization of the
electorate “carries no legal significance.”®® What may appear as cohesive Black voting is
equally likely to be the product of partisan politics, the Legislators assert, noting that “[i]t
is difficult for any Democratic candidate, white or Black, to win in Louisiana, except under
special circumstances.”®’

The Legislators argue that Plaintiffs’ case also fails under the totality of the
circumstances because they “do not focus on alleged discrimination against a discrete
group in a discrete locality, relying instead on statewide elections and statewide ideals of
proportionality.”®® Overall, the Legislators assert, it is not clear whether Black Louisianans
would be better off with the status quo of one majority-minority district with a strong BVAP
of roughly 58%, or two majority-minority districts that only slightly exceed 50% BVAP. In
any event, they argue, Purcell demands that the Court abstain from tinkering with the

November election.

84 |d.
85|d. at p. 23.
86 |d.
871d. at p. 25.
88 |d. at p. 26.
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LAW AND EVIDENCE

STANDARD OF REVIEW

“[A] preliminary injunction is ‘an extraordinary remedy never awarded as of right.””®°
“To obtain a preliminary injunction, the movant must establish four elements: (1) a
substantial likelihood of success on the merits, (2) a substantial threat of irreparable injury
if the injunction is not issued, (3) that the threatened injury if the injunction is denied
outweighs any harm that will result if the injunction is granted, and (4) that the grant of an
injunction will not disserve the public interest.”®°
Il. APPLICABLE LAW

“The essence of a § 2 claim is that a certain electoral law, practice, or structure
interacts with social and historical conditions to cause an inequality in the opportunities
enjoyed by black and white voters to elect their preferred representatives.”* Thornburg
v. Gingles sets forth three threshold conditions for a claim of vote dilution under Section
2: “first, that [the minority group] is sufficiently large and geographically compact to
constitute a majority in a single-member district’; second, “that it is politically cohesive”;
and third, “that the white majority votes sufficiently as a bloc to enable it ... usually to
defeat the minority's preferred candidate.”?

“The ‘geographically compact majority’ and ‘minority political cohesion’ showings
are needed to establish that the minority has the potential to elect a representative of its

own choice in some single-member district. And the ‘minority political cohesion’ and

89 Benisek v. Lamone, 138 S. Ct. 1942, 1943 (2018)(citing Winter v. Natural Resources Defense Council,
Inc., 555 U.S. 7, 24 (2008)).

9 Jiao v. Xu, 28 F.4th 591, 597-98 (5th Cir. 2022).

91 Gingles, 478 U.S. 30, 47 (1986).

92 Growe v. Emison, 507 U.S. 25, 40 (1993)(citing Gingles, 478 U.S., at 50-51).
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‘majority bloc voting’ showings are needed to establish that the challenged districting
thwarts a distinctive minority vote by submerging it in a larger white voting population.”®3
“‘Unless these points are established, there neither has been a wrong nor can [there] be
a remedy.”* Consequently, if Plaintiffs fail to establish any one of these three conditions,
the Court need not consider the other two.%

Under the first prong of Gingles, “a party asserting § 2 liability must show by a
preponderance of the evidence that the minority population in the potential election district
is greater than 50 percent.”®® Because “only eligible voters affect a group’s opportunity to
elect candidates,”” this requirement is analyzed in terms of Black voting-age population
(or “BVAP”). Proving the existence of a sufficiently large minority population does not end
the inquiry; compactness is also required. If the minority population is dispersed such that
a reasonably compact majority-minority district cannot be drawn, “Section 2 does not
require a majority-minority district....”%8

“While no precise rule has emerged governing § 2 compactness, the inquiry should
take into account traditional districting principles such as maintaining communities of
interest and traditional boundaries.”®® “Community of interest” is a term of art that has no
universal definition in the redistricting context. Visual assessments are appropriate when

assessing compactness. “[Blizarre shaping of” a district that, for example, “cut[s] across

98 |d. (citations omitted).

% |d. at 40-41.

9 See Voinovich v. Quilter, 507 U.S. 146, 158 (1993).

% Bartlett, 556 U.S. at 19-20.

97 LULAC, 548 U.S. at 429.

% Vera, 517 U.S. at 979.

99 LULAC, 548 U.S. at 433 (internal quotation marks omitted).
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pre-existing precinct lines and other natural or traditional divisions,” suggests “a level of
racial manipulation that exceeds what § 2 could justify.”1%

To determine whether Plaintiffs satisfy the first Gingles requirement, the Court
compares the enacted plan with Plaintiffs’ illustrative plans.®! The Court's comparison is
for the limited purpose of evaluating Gingles I, which requires a district that is “reasonably
compact and regular”;*2 compactness is not a “beauty contest[]"*°®> where the most
attractively shaped district carries the day.

The second and third requirements of Gingles require Plaintiffs to establish that
voting in the challenged districts is racially polarized.'®* As the Supreme Court has
explained, “in the absence of significant white bloc voting it cannot be said that the ability
of minority voters to elect their chosen representatives is inferior to that of white voters.”10

If Plaintiffs establish all three Gingles requirements, the Court then analyzes
whether a Section 2 violation has occurred based on the “totality of the circumstances.”
At this step, the Court considers the Senate Factors, which include:

the history of voting-related discrimination in the State or political

subdivision; the extent to which voting in the elections of the State or

political subdivision is racially polarized; the extent to which the State or
political subdivision has used voting practices or procedures that tend to
enhance the opportunity for discrimination against the minority group, such

as unusually large election districts, majority vote requirements, and

prohibitions against bullet voting; the exclusion of members of the minority

group from candidate slating processes; the extent to which minority group

members bear the effects of past discrimination in areas such as education,

employment, and health, which hinder their ability to participate effectively
in the political process; the use of overt or subtle racial appeals in political

100 VVera, 517 U.S. at 980-81.

101 |d. (requiring “a comparison between a challenger's proposal and the ‘existing number of reasonably
compact districts’).

102 \Vera, 517 U.S. at 977 (emphasis original).

103 |d.

104 See, e.g., LULAC, 548 U.S. at 427.

105 \/oinovich, 507 U.S. at 158 (quoting Gingles, 478 U.S. at 49 n.15).

19

App. 19



Case 3:22-cv-00211-SDD-SDJ  Document 173 06/06/22 Page 20 of 152

campaigns; and the extent to which members of the minority group have
been elected to public office in the jurisdiction.%®

Supreme Court precedent also dictates that the Court must consider whether the number
of majority-Black districts in the enacted plan is roughly proportional to the Black share of
the population in Louisiana.?’

Not relevant to the Court’s inquiry is whether the Louisiana Legislature intended to
dilute the votes of Black Louisianans. The Court’s Section 2 analysis “assess|es] the
impact of the contested structure or practice on minority electoral opportunities on the
basis of objective factors.”'%® The Legislature’s intent is therefore “the wrong question.”°°
“The ‘right question . . . is whether ‘as a result of the challenged practice or structure
plaintiffs do not have an equal opportunity to participate in the political processes and to
elect candidates of their choice.”1°
1. EVIDENCE PRESENTED?!!!

A. Gingles | — Numerosity and Reasonable Compactness

To satisfy the first Gingles requirement, Plaintiffs must establish that Black voters
as a group are “sufficiently large and geographically compact to constitute a majority in
some reasonably configured legislative district.”*'2 To establish that, Plaintiffs rely upon

the testimony of expert witness William Cooper (“Cooper”).

106 Caster v. Merrill, No. 2:21-CV-1536-AMM, 2022 WL 264819, at *20 (N.D. Ala. Jan. 24, 2022)(citing De
Grandy, 512 U.S. at 1010 n. 9).

107 See LULAC, 548 U.S. at 426; De Grandy, 512 U.S. at 1000.

108 Gingles, 478 U.S. at 44 (internal quotation marks omitted).

109 Id.

110 |d

111 The Court’s citations to the record use abbreviated prefixes to reflect the party that offered the exhibit.
GX = Galmon Plaintiffs; PR = Robinson Plaintiffs; ARD = Secretary Ardoin; AG = the Attorney General; and
LEG = the Legislative Intervenors.

112 Cooper, 137 S. Ct. at 1470 (internal quotation marks omitted).
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Defendants stipulated to Plaintiffs’ tender of Cooper as an expert in redistricting,
demographics, and census data. Drawing on his 30 years of experience as a
demographer, including testifying in more than 50 voting-related federal cases, Cooper
opines that “African Americans in Louisiana are sufficiently numerous and geographically
compact to allow for two majority-Black U.S. House districts in a six-district plan.”**3
Cooper offers four illustrative maps — all of which contain two majority-Black
congressional districts based on his analysis.'4

Cooper testified that between 2010 and 2020, Louisiana gained approximately
125,000 residents, with all of the gain attributable to minority populations, and about half
attributable to gains in the Black population. Conversely, Cooper documented an overall
decline in the White population in Louisiana since 1990. Cooper concludes that the Black
population, counted using the Any Part Black metric, increased from 32.80% in the 2010
census to 33.13% in the 2020 census — an increase of 56,234 people. According to
Cooper, Any Part Black “is the appropriate Census classification to use in Section 2
cases.”'> While Any Part Black is somewhat self-defining, Cooper explains it as
encompassing “persons of one or more races that are some part Black.”'®Applying a
single-race Black metric, Cooper found that the Black population decreased slightly, from

32.04% to 31.43%. The population data evidence is reflected below:

13 GX-1, p. 5.

114 GX-1 at 47-83; GX-29 at 10-22.
15 GX-1, p. 7, n. 10.

116 |d
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Louisiana — 1990 to 2020 Census

Population by Race and Ethnicity
Percent [Percent of Percent of Percent of
1990 | of Total 2000 Total 2010 Total 2020 Total

All Apes Populativ Populatio Population Population
Total Population 42310073 100.00%] 4462076  100% 4,533,372 1009 4.657.757  100.00%
MNH White* 2776027 65783 2.794.301) 62.53% 2734834 60.33% 2506702 55.75%
Total Minority Pop. 1443051 3422% 1674585 3747% 1708433 30673 2061055  44.33%
L ating 03044  220% 107,738 Z.41% 102 360 4250 322540  6.00%
MH Black* 1200470 30.609 1443300 32308 1492400 s 1452400 3118
WH Asisn* 30301 0.03% 51356 121 60327 153% 85334 1.83%
WH Hawaiian and PI*# HAl KA 4120 054% 28003 0.62% 1,704 0.04%
NH American Indisn and
|Alasks Mative 17,530 0.42% 1078 0.02% 1,544 003% 23004  0.56%
NH Other*- 23508  0.06% 4,73 0.11% 6,770 0.15% 16054 036%
MH Twe or More Races# A HA 0260 0.88% 57,766 1279 156008  3.35%
SR Black
Single-race Black) 1200281 30709 1451044 32.40%( 1452308  32.04% 1464023  3143%
AD Elack
Ay Dart Black) A WA| 1468317 32.86% 1486333 32809 1543118  3313% 117

Cooper opines that, based on the new Census data, “[t]here are a variety of ways to
draw two majority-Black congressional districts in Louisiana while adhering to traditional

redistricting principles.”*® Cooper's four illustrative maps are reproduced below: 11°

IMlustrative Plan 1 Ilustrative Plan 2
Jm.
lustrative Plan 1 2 llustrative Plan 2
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1171d. at p. 6.
18 1d, at p. 21.
119 GX-1, p. 26; Id. at p. 28; Id. at p. 30; GX-29, p. 6.
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. Figure 1
Ilustrative Plan 3 Illustrative Plan 4

lllustrative Plan 4
L__|Parish
Water Area
0 10 70 30
———

Miles.

Cooper’s mapdrawing process began by obtaining the relevant census data and
geographic files, then applying traditional redistricting principles and drawing a plan.
Cooper testified that he relies upon the concepts of one person one vote, reasonable
compactness and shape, political subdivision lines, contiguity, and preserving
communities of interest. He considered the Legislature’s Joint Rule 21 and the principles
expressed therein. Cooper also stated that he was guided by the principle of avoiding
dilution of minority voting strength. For this reason, he testified, he is “aware” of race to
some extent with drawing maps. Overall, Cooper testified that he did not weigh these
factors or give any one more emphasis — he “balanced them all.”

Cooper’s illustrative plans include two majority-Black congressional districts. A
majority-Black district is one in which the Any Part Black Voting Age Population
(APBVAP) exceeds 50% in the district. Cooper testified that APB is the obviously
appropriate metric, since it has been accepted in many cases throughout the country
since the 2003 Supreme Court case Georgia v. Ashcroft.}?° Cooper stated that he has
relied upon APB since just before the 2010 census, and has applied it in several cases

this year, as well as in the 2017 Louisiana case Terrebonne NAACP v. Jindal.1?* Cooper

120 539 U.S. 461, 461 (2003).
121 274 F. Supp. 3d 395 (M.D. La. 2017).
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cross-referenced his BVAP data with a registered voter file provided by the Secretary of
State in summer 2021, which verified that his CD 2 and CD 5 have over 50% Black
registered voters, as well. Further, Cooper testified that even using the most conservative
definition of BVAP possible, single race non-Hispanic citizen voting age population, CD 2

and CD 5 in his illustrative plans still exceeded 50% BVAP:

2016-2020 Citizen Voting Age Population by Plan

NH Black
CVAP to July 2021
% NH % NH | NH White Black
SR Black | White CVAP Registered
CVAP CVAP Margin Voterz
2022 Plan |
District 2 61.89% | 31.34% 30.35% 61.32%
ustrative Plan 1 |
District 2 53.35% | 39.31% 14.04% | 51.33%
District 3 30.94% | 46.19% 4.75% 31.84%
Iustrative Plan 2 |
District 2 53.66% | 39.33% 14.13% 52.72%
District 5 5126% | 43.92% 5.34% 51.53%
[ustrative Plan 3 |
Distriet 2 53.40% | 39.31% 14.09% | 52.33%
District 5278% | 44.36% 7.92% 53.35% 122

Cooper testified that he could have maximized the Black population in his proposed
majority-minority districts to increase BVAP, but that doing so would have come at the
expense of other traditional redistricting principles.

Analyzing