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II

The following opinions, decisions, judgments, orders,
and other parts of the record have been omitted in print-
ing the joint appendix because they appear in appen-
dices to the petition for a writ of certiorari or the brief in
opposition to the petition for a writ of certiorari as fol-
lows:

Petition for Writ of Certiorari

Appendix A — Court of appeals opinion (Dec. 17, 2021)
Appendix B — District court order (May 11, 2020)
Appendix C — District court opinion (Feb. 27, 2020)
Appendix D — Bankruptey court order (Sep. 5, 2019)

Appendix E — Court of appeals order staying mandate
(Jan. 24, 2022)

Appendix F — Statutory provision: 11 U.S.C. 363
Appendix G — Statutory provision: 11 U.S.C. 365
Appendix H — Statutory provision: 28 U.S.C. 158

Brief in Opposition to the Petition for Writ of Certio-
rari

Appendix A — Transcript of the United States Bank-
ruptcy Court for the Southern District of New York
(Sep. 20, 2019)

Appendix B — Order denying motion in the United

States Bankruptcy Court for the Southern District
of New York (Sep. 27, 2019)

Appendix C — Stipulation of the United States District
Court for the Southern District of New York (Mar.
10, 2020)



Date

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Nos. 20-1846-bk, 20-1953-bk
In Re: SEARS HOLDINGS CORPORATION, Debtor.

MOAC MALL HOLDINGS LLC,
Appellant-Cross-Appellee,

V.

TRANSFORM HoLDCO LLC,
Appellee-Cross-Appellant,

SEARS HOLDINGS CORPORATION,
Debtor-Appellee.

DOCKET ENTRIES

Docket Proceedings
No.

06/16/2020 1 NOTICE OF BANKRUPTCY AP-
PEAL, with district court docket,
on behalf of Appellant MOAC Mall
Holdings LLC, FILED. [2863947]

06/16/2020 2 DISTRICT COURT JUDGMENT,
dated 05/11/2020, RECEIVED.

06/16/2020 3 PAYMENT OF DOCKETING
FEE, on behalf of Appellant MOAC
Mall Holdings LLC, district court
receipt # ANYSDC-20191227,

[20-1846]

[2863998] [20-1846]

FILED.[2864003] [20-1846]

(1



Date Docket

No.

2

Proceedings

06/16/2020

06/18/2020

06/18/2020

06/18/2020

06/19/2020

06/19/2020

4

10

11

ELECTRONIC INDEX, in lieu of
record, FILED. [2864005] [20-1846]

AMENDED NOTICE OF AP-
PEAL, with copy of district court
docket, on behalf of Appellant
MOAC Mall Holdings LLC,
FILED. [2865907] [20-1846]

DISTRICT COURT JUDGMENT,
dated 06/05/2020, RECEIVED.
[2865913] [20-1846]

FIRST SUPPLEMENTAL
ELECTRONIC INDEX;, in lieu of
record, FILED. [2866020] [20-1846]

NOTICE OF APPEARANCE AS
SUBSTITUTE COUNSEL, on be-
half of Appellant MOAC Mall Hold-
ings LLC, FILED. Service date
06/19/2020 by CM/ECF. [2866755]
[20-1846]

NOTICE OF APPEARANCE AS
ADDITIONAL COUNSEL, on be-
half of Appellant MOAC Mall Hold-
ings LLC, FILED. Service date
06/19/2020 by CM/ECF. [2866758]
[20-1846]



Date Docket

No.

3

Proceedings

06/22/2020

06/22/2020

06/23/2020

06/23/2020

06/23/2020

12

13

14

18

20

ATTORNEY, Thomas J. Flynn,
[10], in place of attorney David W.
Dykhouse, SUBSTITUTED.
[2867084] [20-1846]

ATTORNEY, Alexander J. Beeby
for MOAC Mall Holdings LLC, in
case 20-1846, [11], ADDED.
[2867085] [20-1846]

NOTICE OF CROSS APPEAL,
with district court docket, on behalf
of Appellant Transform Holdco
LLC in 20-1953, FILED. [2868871]
[20-1953, 20-1846]

CAPTION, Changed party designa-
tions for all parties, AMENDED.
[2868938] [20-1846]

ACKNOWLEDGMENT AND NO-
TICE OF APPEARANCE, on be-
half of Appellant-Cross-Appellee
MOAC Mall Holdings LLC,
FILED. Service date 06/23/2020 by
CM/ECF. [2869062] [20-1846]



Date Docket

No.

4

Proceedings

06/23/2020

06/24/2020

06/24/2020

06/24/2020

06/24/2020

21

22

23

24

25

ACKNOWLEDGMENT AND NO-
TICE OF APPEARANCE, on be-
half of Appellee-Cross-Appellant
Transform Holdeco LLC, FILED.
Service date  06/23/2020 by
CM/ECEF. [2869421] [20-1846]

NOTICE OF APPEARANCE AS
ADDITIONAL COUNSEL, on be-
half of Appellant-Cross-Appellee
MOAC Mall Holdings LLC,
FILED. Service date 06/24/2020 by
CM/ECEF. [2870021] [20-1846]

NOTICE OF APPEARANCE AS
ADDITIONAL COUNSEL, on be-
half of Appellant-Cross-Appellee
MOAC Mall Holdings LLC,
FILED. Service date 06/24/2020 by
CM/ECF. [2870028] [20-1846]

FORM C, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, FILED. Service date
06/24/2020 by CM/ECF. [2870083]
[20-1846]

FORM D, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, FILED. Service date
06/24/2020 by CM/ECF. [2870085]
[20-1846]



Date Docket

No.

5

Proceedings

06/24/2020 26

07/07/2020 34

07/07/2020 36

07/07/2020 38

ATTORNEY, Daniel A. Lowenthal,
David W Dykhouse for MOAC Mall
Holdings LLC, in case 20-1846, [22],
[23], ADDED. [2870158] [20-1846]

DEFECTIVE DOCUMENT, Ac-
knowledgment and Notice of Ap-
pearance, [21], on behalf of Appel-
lee-Cross-Appellant Transform
Holdco LLC, FILED. [2877688]
[20-1846]

ACKNOWLEDGMENT AND NO-
TICE OF APPEARANCE, on be-
half of Appellee-Cross-Appellant
Transform Holdeo LLC, FILED.
Service date  07/07/2020 by
CM/ECF. [2878183] [20-1846]

CURED DEFECTIVE  AC-
KNOWLEDGMENT AND NO-
TICE OF APPEARANCE, [34],
[36], on behalf of Appellee-Cross-
Appellant Transform Holdco LLC,
FILED. [2878328] [20-1846]



Docket
No.

Date

6

Proceedings

07/07/2020 39

07/08/2020 43

07/08/2020 45

07/09/2020 47

LR 31.2 SCHEDULING NOTIFI-
CATION, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC in 20-1846, informing
Court of proposed due date
09/23/2020, RECEIVED. Service
date 07/07/2020 by CM/ECF.
[2878547] [20-1846, 20-1953]

NEW CASE MANAGER, Sarah
Jean- Charles, ASSIGNED.
[2879899] [20-1846, 20-1953]

NOTICE, to Appellee Sears Hold-
ings Corporation in 20-1953, 20-
1846, for failure to file an appear-
ance, SENT. [2879910] [20-1953, 20-
1846]

SO-ORDERED SCHEDULING
NOTIFICATION, setting Appel-
lant-Cross-Appellee  MOAC Mall
Holdings LLC Brief due date as
09/23/2020, FILED. [2880279] [20-
1846]



Docket
No.

Date

7

Proceedings

09/22/2020 48

09/22/2020 49

09/22/2020 50

09/22/2020 51

NOTICE OF APPEARANCE AS
ADDITIONAL COUNSEL, on be-
half of Appellee-Cross-Appellant
Transform Holdeco LLC in 20-1846,
FILED. Service date 09/22/2020 by
CM/ECF. [2935638] [20-1846, 20-
1953]

NOTICE OF APPEARANCE AS
ADDITIONAL COUNSEL, on be-
half of Appellee-Cross-Appellant
Transform Holdco LLC in 20-1846,
FILED. Service date 09/22/2020 by
CM/ECF. [2935650] [20-1846, 20-
1953]

ATTORNEY, Rachel Ehrlich Al-
banese for Transform Holdco LLC,
in case 20-1953 Rachel Ehrlich Al-
banese for Transform Holdco LLC,
in case 20-1846, [48], ADDED.
[2935954] [20-1846, 20-1953]

ATTORNEY, R. Craig Martin for
Transform Holdco LLC, in case 20-
1953 R. Craig Martin for Transform
Holdco LLC, in case 20-1846, [49],
ADDED. [2935959] [20-1846, 20-
1953]



Date Docket

No.

8

Proceedings

09/23/2020

09/23/2020

09/24/2020

09/24/2020

09/24/2020

52

53

54

55

56

BRIEF & APPENDIX, on behalf of
Appellant-Cross-Appellee MOAC
Mall Holdings LLC, FILED. Ser-
vice date 09/23/2020 by CM/ECF.
[2936858] [20-1846]

BRIEF & APPENDIX, on behalf of
Appellant-Cross-Appellee MOAC
Mall Holdings LLC, FILED. Ser-
vice date 09/23/2020 by CM/ECF.
[2937002] [20-1846]

DEFECTIVE DOCUMENT, Brief
& Appendix, [52], [53], on behalf of
Appellant-Cross-Appellee MOAC
Mall Holdings LLC, FILED.
[2938238] [20-1846]

BRIEF & SPECIAL APPENDIX,
on behalf of Appellant-Cross-Ap-
pellee MOAC Mall Holdings LLC,
FILED. Service date 09/24/2020 by
CM/ECEF. [2938245] [20-1846]

JOINT APPENDIX, volume 1 of 3,
(pp. 1-180), on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, FILED. Service date
09/24/2020 by CM/ECF. [2938248]
[20-1846]



Docket
No.

Date

9

Proceedings

09/24/2020 57

09/24/2020 58

09/25/2020 59

10/07/2020 66

JOINT APPENDIX, volume 2 of 3,
(pp. 181-431), on behalf of Appel-
lant-Cross-Appellee  MOAC Mall
Holdings LLC, FILED. Service
date 09/24/2020 by CM/ECF.
[2938252] [20-1846]

JOINT APPENDIX, volume 3 of 3,
(pp. 432-663), on behalf of Appel-
lant-Cross-Appellee  MOAC Mall
Holdings LLC, FILED. Service
date 09/24/2020 by CM/ECF.
[2938253] [20-1846]

CURED DEFECTIVE Brief &
Special Appendix [55], on behalf of
Appellant-Cross-Appellee MOAC
Mall Holdings LLC, FILED.
[2938643] [20-1846]

LR 31.2 SCHEDULING NOTIFI-
CATION, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC in 20-1846, Appellant Trans-
form Holdco LLC in 20-1953, in-
forming Court of proposed due date
12/18/2020, RECEIVED. Service
date 10/07/2020 by CM/ECF.
[2947564] [20-1846, 20-1953]



Docket
No.

Date

10

Proceedings

10/14/2020 69

12/18/2020 70

12/18/2020 71

12/18/2020 72

SO-ORDERED SCHEDULING
NOTIFICATION, setting Appel-
lee-Cross-Appellant Transform
Holdco LLC in 20-1846, Appellant
Transform Holdco LLC in 20-1953
Brief due date as 12/18/2020,
FILED. [2951246] [20-1846, 20-
1953]

BRIEF, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC in 20-1846, FILED. Service
date 12/18/2020 by CM/ECF.
[2997058] [20-1846, 20-1953 ]

CERTIFICATE OF SERVICE,
for Confidential Supplemental Ap-
pendix, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC in 20-1846, FILED. Service
date 12/18/2020 by CM/ECF.
[2997061] [20-1846, 20-1953]

MOTION, to file supplemental ap-
pendix, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC in 20-1846, FILED. Service
date 12/18/2020 by CM/ECF.
[2997062] [20-1846, 20-1953]



Docket
No.

Date

11

Proceedings

12/21/2020 75

12/21/2020 82

12/22/2020 76

12/22/2020 79

MOTION ORDER, granting Appel-
lee-Cross-Appellant’s motion to file
supplemental appendix [72] filed by
Appellee-Cross-Appellant  Trans-
form Holdeco LLC in 20-1846,
FILED. [2997856][75] [20-1846, 20-
1953]

SEALED CONFIDENTIAL SUP-
PLEMENTAL APPENDIX, on
behalf of Appellee-Cross-Appellant
Transform Holdco LLC in 20-1846,
Appellant Transform Holdeo LLC
in 20-1953, FILED. Service date
12/23/2020 by CM/ECF. [3016888]
[20-1846, 20-1953]

LR 31.2 SCHEDULING NOTIFI-
CATION, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, informing Court of pro-
posed due date 02/16/2021, RE-
CEIVED. Service date 12/22/2020
by CM/ECF. [2999033] [20-1846]

SO-ORDERED SCHEDULING
NOTIFICATION, setting Appel-
lant-Cross-Appellee  MOAC Mall
Holdings LLC in 20-1846 Brief due
date as 02/16/2021, FILED.
[2999460] [20-1846, 20-1953]



Docket
No.

Date

12

Proceedings

12/23/2020 80

02/16/2021 85

02/24/2021 87

03/02/2021 89

REDACTED SUPPLEMENTAL
APPENDIX, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC in 20-1846, Appellant Trans-
form Holdeco LLC in 20-1953,
FILED. Service date 12/23/2020 by
CM/ECF. [3000271] [20-1846, 20-
1953]

REPLY BRIEF, on behalf of Ap-
pellant-Cross-Appellee MOAC Mall
Holdings LLC in 20-1846, FILED.
Service date  02/16/2021 by
CM/ECF. [3037245] [20-1846, 20-
1953]

ORAL ARGUMENT STATE-
MENT LR 34.1 (a), on behalf of filer
Attorney Thomas J. Flynn, Esq. for
Appellant-Cross-Appellee MOAC
Mall Holdings LLC, FILED. Ser-
vice date 02/24/2021 by CM/ECF.
[3043265] [20-1846]

ORAL ARGUMENT STATE-
MENT LR 34.1 (a), on behalf of filer
Attorney R. Craig Martin, Esq. for
Appellee-Cross-Appellant  Trans-
form Holdco LLC, FILED. Service
date 03/02/2021 by CM/ECF.
[3047532] [20-1846]



Date Docket
No.

13

Proceedings

03/05/2021 90

03/09/2021 91

03/09/2021 92

03/16/2021 98

03/18/2021 101

CASE CALENDARING, for the
week of 05/24/2021, PROPOSED.
[3049884] [20-1846, 20-1953]

REPLY BRIEF, on behalf of Ap-
pellee-Cross-Appellant Transform
Holdco LLC in 20-1846, FILED.
Service date  03/09/2021 by
CM/ECF. [3052133] [20-1846, 20-
1953]

MOTION, to expedite appeal, on
behalf of Appellee-Cross-Appellant
Transform Holdco LLC in 20-1846,
Appellant Transform Holdeo LLC
in 20-1953, FILED. Service date
03/09/2021 by CM/ECF. [3052469]
[20-1846, 20-1953]

MOTION ORDER, granting Ap-
pellee-Cross-Appellant’s motion to
expedite calendaring of oral argu-
ment and consideration of appeal,
by MHP, FILED. [3056734][98] [20-
1846, 20-1953]

CASE CALENDARING, for the
week of 04/26/2021, PROPOSED.
[3059150] [20-1846, 20-1953]



Docket
No.

Date

14

Proceedings

03/19/2021 102

04/09/2021 103

04/14/2021 104

04/14/2021 106

CASE CALENDARING, for argu-
ment on 04/30/2021, SET. [3059952]
[20-1846, 20-1953]

ARGUMENT NOTICE, to attor-
neys/parties, TRANSMITTED.
Note: Listed counsel must log on to
CM/ECF in order to view the at-
tachment. [3074383] [20-1846, 20-
1953]

FRAP 28(j) LETTER, dated
04/14/2021, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC, RECEIVED. Service date
04/14/2021 by CM/ECF. [3077217]
[20-1846]

NOTICE OF HEARING DATE
ACKNOWLEDGMENT, on behalf
of Appellant-Cross-Appellee
MOAC Mall Holdings LLC,
FILED. Service date 04/14/2021 by
CM/ECF. Note: Listed counsel
must log on to CM/ECF in order to
view the attachment. [3077662] [20-
1846]



Docket
No.

Date

15

Proceedings

04/15/2021 108

04/16/2021 109

04/16/2021 110

04/16/2021 111

NOTICE OF HEARING DATE
ACKNOWLEDGMENT, on behalf
of Appellee-Cross-Appellant Trans-
form Holdco LLC, FILED. Service
date 04/15/2021 by CM/ECF. Note:
Listed counsel must log on to
CM/ECF in order to view the at-
tachment. [3078378] [20-1846]

LETTER, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, <EDIT by Clerk's Of-
fice>; RECEIVED. Service date
04/16/2021 by CM/ECF. [3079551]
[20-1846]

DEFECTIVE DOCUMENT, 28;j
Letter [109], on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC in 20-1846, FILED.
[3079721] [20-1846, 20-1953]

FRAP 28(j) LETTER, dated
04/16/2021, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, RECEIVED. Service
date 04/16/2021 by CM/ECF.
[3079876] [20-1846]



Docket
No.

Date

16

Proceedings

04/19/2021 112

04/30/2021 115

08/12/2021 116

08/16/2021 119

CURED DEFECTIVE FRAP
28(j) Letter [111], on behalf of Ap-
pellee-Cross-Appellant Transform
Holdco LLC in 20-1846, FILED.
[3081171][20-1846, 20-1953]

CASE, before RJL, JFB, R.
ABRAMS, HEARD. [3090505] [20-
1846, 20-1953]

EMERGENCY MOTION, for toll-
ing deadline to sublet pending reso-
lution of the appeal, on behalf of Ap-
pellee-Cross-Appellant Transform
Holdco LLC in 20-1846, FILED.
Service date  08/12/2021 by
CM/ECF. [3155778] [20-1846, 20-
1953]--[Edited 08/13/2021 by CM]

NON-OPPOSITION TO MOTION,
for relief [116] on behalf of
Appellee MOAC Mall Holdings
LLC in 20-1953, Appellant- Cross-
Appellee MOAC Mall Holdings
LLC in 20-1846, FILED. Service
date 08/16/2021 by CM/ECF.
[3157025] [20-1953, 20-1846]



Date

Docket
No.

17

Proceedings

08/17/2021

10/04/2021

12/17/2021

12/17/2021

01/06/2022

124

126

129

130

132

MOTION ORDER, granting Ap-
pellee-Cross-Appellant’s motion toll
deadline to sublet until 60 days after
Court issues decision on this appeal
[116] filed by Appellee-Cross-Ap-
pellant Transform Holdco LLC in
20-1846, by RJL, JFB, RA, FILED.
[3157935][124] [20-1846, 20-1953]

NEW CASE MANAGER, Connie
Mazariego, ASSIGNED. [3185732]
[20-1846, 20-1953]

NEW CASE MANAGER, Yenni
Liu, ASSIGNED. [3229778] [20-
1846, 20-1953]

SUMMARY ORDER AND JUDG-
MENT, affirming judgment of the
district court, by RJL, JFB,
ABRAMS, FILED. [3229787] [20-
1846, 20-1953]

MOTION, to stay mandate, on be-
half of Appellant-Cross-Appellee
MOAC Mall Holdings LLC in 20-
1846, Appellee MOAC Mall Hold-
ings LLC in 20-1953, FILED. Ser-
vice date 01/06/2022 by CM/ECF.
[3239302] [20-1846, 20-1953 ]



Docket
No.

Date

18

Proceedings

01/07/2022 134

01/11/2022 137

01/12/2022 138

01/18/2022 139

LETTER, on behalf of Appellee-
Cross-Appellant Transform Holdco
LLC, opposition to motion to stay
mandate, RECEIVED. Service
date 01/07/2022 by CM/ECF.
[3240020] [20-1846]--[ Edited
01/07/2022 by YL]

NOTICE OF APPEARANCE AS
ADDITIONAL COUNSEL, on be-
half of Appellant-Cross-Appellee
MOAC Mall Holdings LLC in 20-
1846, Appellee MOAC Mall Hold-
ings LLC in 20-1953, FILED. Ser-
vice date 01/11/2022 by CM/ECF.
[3241913] [20-1846, 20-1953 ]

ATTORNEY, Gregory S. Otsuka
for MOAC Mall Holdings LLC, in
case 20-1953 Gregory S. Otsuka for
MOAC Mall Holdings LLC, in case
20-1846, [137], ADDED. [3242197]
[20-1846, 20-1953]

OPPOSITION TO MOTION, to
stay mandate [132], on behalf of Ap-
pellee-Cross-Appellant Transform
Holdco LLC in 20-1846, Appellant
Transform Holdco LLC in 20-1953,
FILED. Service date 01/18/2022 by
CM/ECF. [3245197] [20-1846, 20-
1953]



Date

Docket

No.

19

Proceedings

01/24/2022

02/04/2022

02/10/2022

143

144

146

MOTION ORDER, granting mo-
tion to stay mandate pending the fil-
ing and disposition of a petition for
writ of certiorari [132] filed by Ap-
pellant-Cross-Appellee MOAC Mall
Holdings LLC, Appellee MOAC
Mall Holdings LLC, by RJL, JFB,
R. ABRAMS, FILED. [3248868]
[143] [20-1846, 20-1953]

MOTION, for relief, for
FRAP 12.1 (b) remand, on behalf of
Appellee-Cross-Appellant  Trans-
form Holdeo LLC in 20-1846,
FILED. Service date 02/04/2022 by
CM/ECF. [3256129] [20-1846, 20-
1953]

OPPOSITION TO MOTION, for

relief[144], for FRAP 12.1 (b)
remand [144], on behalf of Appel-
lant-Cross-Appellee  MOAC Mall
Holdings LLC in 20-1846, FILED.
Service date  02/10/2022 by
CM/ECF. [3259426] [20-1846, 20-
1953]



Date

Docket

No.

20

Proceedings

02/16/2022

02/16/2022

150

151

MOTION ORDER, granting mo-
tion for clarification [144] filed by
Appellee-Cross-Appellant  Trans-
form Holdco LLC. Pursuant to Fed-
eral Rules of Appellate Procedure 6
and 12.1, this Court REMANDS to
the bankruptcy court for the limited
purpose of ruling on the issue of the
two-year deadline. The deadline
contained in the 08/17/2021 Order is
tolled until the bankruptey court's
resolution of this issue. This Court
otherwise retains jurisdiction over
this appeal, by RJL, JFB, R.
ABRAMS, FILED. [3262797][150]
[20-1846, 20-1953]

CERTIFIED ORDER, dated
02/16/2022, to SDNY (WHITE
PLAINS) and the United States
Bankruptcy Court for the Southern
District of New York, ISSUED.
[3262808] [20-1846, 20-1953]



Date

Docket

No.

21

Proceedings

03/22/2022

03/22/2022

06/28/2022

152

153

157

LETTER, on behalf of Appellant-
Cross-Appellee MOAC Mall Hold-
ings LLC, hereby provides notice
that, on March 17, 2022, MOAC filed
a petition for a writ of certiorari
with the Supreme Court of the
United States. The Supreme Court
docketed the petition on March
21,2022, as case number 2I-1270.
Copies of the petition and the ac-
companying appendix are enclosed
herewith, RECEIVED. Service
date 03/22/2022 by CM/ECF.
[3282399] [20-1846]--[ Edited
03/22/2022 by YL]

U.S. SUPREME COURT NOTICE
of writ of certiorari filing, dated
03/21/2022, U.S. Supreme Court
docket # 21-1270, RECEIVED.
[3282615] [20-1846]

U.S. SUPREME COURT NO-
TICE, dated 06/27/2022, U.S. Su-
preme Court docket # 21-1270,
starting the petition for writ certio-
rari is granted, RECEIVED.
[3339164]  [20-1846] [Entered:
06/28/2022 10:49 AM]



22

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
No. 19 Civ. 09140 (CM)

In re: SEARS HOLDINGS CORPORATION, et al.,
Debtors.

MOAC MALL HOLDINGS LLC,
Appellant,

-against-
TRANSFORM HOLDCO LL.C AND SEARS HOLDINGS
CORPORATION, et al., Appellees.

DOCKET ENTRIES

Date Docket Proceedings
No.

10/02/2019 1 NOTICE OF APPEAL FROM
THE BANKRUPTCY COURT TO
THE S.D.N.Y. from the Order of
Judge Robert D. Drain dated Sep-
tember 5, 2019. Bankruptcy Court
Case Numbers: 18-B- 23538 (RDD).
Certified copies of file received.
Document filed by MOAC Mall
Holdings LLC. (Attachments: # 1
Exhibit A) (bkar) (Entered:
10/02/2019)

10/02/2019 2 CIVIL COVER SHEET filed.
(bkar) (Entered: 10/02/2019)



Date
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No.

10/02/2019

10/02/2019

10/02/2019

10/08/2019

3

4

Magistrate Judge Judith C. McCar-
thy is so designated. Pursuant to 28
U.S.C. Section 636(c) and Fed. R.
Civ. P. 73(b) (1) parties are notified
that they may consent to proceed
before a United States Magistrate
Judge. Parties who wish to consent
may access the necessary form at
the following link: http:/nysd.
uscourts.gov/forms.php. (bkar) (En-
tered: 10/02/2019)

Case Designated ECF. (bkar) (En-
tered: 10/02/2019)

DESIGNATION OF BANK-
RUPTCY RECORD ON APPEAL
re: 1 Bankruptcy Appeal,. Docu-
ment filed by Appellant MOAC Mall
Holdings LLC. (bkar) (Entered:
10/02/2019)

CALENDAR NOTICE: Please
take notice that the above captioned
matter has been scheduled for a:
Oral Argument (Bankruptcy Ap-
peal) to Friday, January 10, 2020 at
10:00 A.M. before the Honorable
Colleen McMahon, United States
District Judge in Courtroom 24A,
U.S. District Court, 500 Pearl
Street, New York, New York


http://nysd.uscourts.gov/forms.php
http://nysd.uscourts.gov/forms.php
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No.

10/09/2019

10/09/2019

5

6

10007. Any scheduling difficulties
must be brought to the attention of
the Court in writing and faxed to
Chambers at (212) 805-6326. SO OR-
DERED., (Oral Argument set for
1/10/2020 at 10:00 AM in Courtroom
24A, 500 Pearl Street, New York,
NY 10007 before Judge Colleen
McMahon.) (Signed by Judge Col-
leen McMahon on 10/08/2019) (ama)
(Entered: 10/08/2019)

FILING ERROR - DEFICIENT
DOCKET ENTRY - MOTION for
Alexander J. Beeby to Appear Pro
Hac Vice. Filing fee $ 200.00, re-
ceipt number ANYSDC-17743777.
Motion and supporting papers to be
reviewed by Clerk's Office staff.
Document filed by MOAC Mall
Holdings LLC. (Attachments: # 1
Exhibit Certificate of Good Stand-
ing) (Beeby, Alexander) Modified
on 10/9/2019 (wb). (Entered:
10/09/2019)

FILING ERROR - DEFICIENT
DOCKET ENTRY - AFFIDAVIT
of Alexander J. Beeby re: 5 MO-
TION for Alexander J. Beeby to
Appear Pro Hac Vice. Filing fee $
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No.

10/09/2019

10/09/2019

7

200.00, receipt number ANYSDC-
17743777. Motion and supporting
papers to be reviewed by Clerk's
Office staff. Pursuant to Local Rule
1.3(e). Document filed by MOAC
Mall Holdings LLC. (Beeby, Alex-
ander) Modified on 10/9/2019 (wb).
(Entered: 10/09/2019)

FILING ERROR - DEFICIENT
DOCKET ENTRY - PROPOSED
ORDER. Document filed by MOAC
Mall Holdings LLC. Related Docu-
ment Number: 5. (Beeby, Alexan-
der) Proposed Order to be reviewed
by Clerk's Office staff. Modified on
10/9/2019 (Wb). (Entered:
10/09/2019)

>>>NOTICE REGARDING DE-
FICIENT MOTION TO APPEAR
PRO HAC VICE. Notice to RE-
FILE Document No.5 MOTION for
Alexander J. Beeby to Appear Pro
Hac Vice. Filing fee $ 200.00, re-
ceipt number ANYSDC-17743777.
Motion and supporting papers to be
reviewed by Clerk’s Office staff., 6
Affidavit, 7 Proposed Order.. The
filing is deficient for the following
reason(s): missing Proposed Order;
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No.

10/09/2019

10/09/2019

8

The Proposed Order and Affidavit
must be attached as exhibits to the
MOTION FOR PRO HAC VICE,;.
Re-file the motion as a Motion to
Appear Pro Hac Vice - attach the
correct signed PDF - select the cor-
rect named filer/filers - attach valid
Certificates of Good Standing is-
sued within the past 30 days - attach
Proposed Order.. (wb) (Entered:
10/09/2019)

MOTION for Alexander J. Beeby to
Appear Pro Hac Vice (filing fee re-
ceipt # ANYSDC-17743777). Motion
and supporting papers to be re-
viewed by Clerk's Office staff. Doc-
ument filed by MOAC Mall Hold-
ings LLC. (Attachments: # 1 Ex-
hibit Certificate of Good Standing, #
2 Exhibit Affidavit Pursuant to Lo-
cal Rule 1.3(e), # 3 Text of Proposed
Order [Proposed] Order for Admis-
sion Pro Hac Vice) (Beeby, Alexan-
der) (Entered: 10/09/2019)

>>>NOTICE REGARDING PRO
HAC VICE MOTION. Regarding
Document No. 8 MOTION for Alex-

ander J. Beeby to Appear Pro Hac
Vice (filing fee receipt # ANYSDC-
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No.

10/09/2019

10/09/2019

10/15/2019

9

10

17743777). Motion and supporting
papers to be reviewed by Clerk's
Office staff.. The document has been
reviewed and there are no deficien-
cies. (wb) (Entered: 10/09/2019)

MOTION for Thomas J. Flynn to
Appear Pro Hac Vice (filing fee re-
ceipt # ANYSDC-17744082). Mo-
tion and supporting papers to be re-
viewed by Clerk’s Office staff. Doc-
ument filed by MOAC Mall Hold-
ings LLC. (Attachments: # 1 Certif-
icate of Good Standing, # 2 Affidavit
Pursuant to Local Rule 1.3(e), # 3
[Proposed] Order for Admission
Pro Hac Vice) (Flynn, Tom) (En-
tered: 10/09/2019)

>>>NOTICE REGARDING PRO
HAC VICE MOTION. Regarding
Document No. 9 MOTION for
Thomas J. Flynn to Appear Pro Hac
Vice (filing fee receipt # ANYSDC-
17744082). Motion and supporting
papers to be reviewed by Clerk's
Office staff.. The document has been
reviewed and there are no deficien-
cies. (wb) (Entered: 10/09/2019)

COUNTER DESIGNATION OF
BANKRUPTCY RECORD ON
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No.

10/17/2019

10/17/2019

11

12

APPEAL Document filed by Appel-
lee Transform Holdco LLC. (bkar)
(Entered: 10/15/2019)

ORDER FOR ADMISSION PRO
HAC VICE granting 8 Motion for
Alexander J. Beeby to Appear Pro
Hac Vice. IT IS HEREBY OR-
DERED that Applicant is admitted
to practice pro hac vice in the
above-captioned case in the United
Stated District Court for the South-
ern District of New York. All attor-
neys appearing before this Court
are subject to the Local Rules of
this Court, including Rules govern-
ing discipline of attorneys. (Signed
by Judge Colleen McMahon on
10/17/2019) (mml) (Entered:
10/17/2019)

ORDER FOR ADMISSION PRO
HAC VICE granting 9 Motion for
Thomas J. Flynn to Appear Pro Hac
Vice. IT IS HEREBY ORDERED
that Applicant is admitted to prac-
tice pro hac vice in the above-cap-
tioned case in the United Stated
Distriet Court for the Southern Dis-
trict of New York. All attorneys ap-
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No.

10/17/2019

10/23/2019

13

14

pearing before this Court are sub-
ject to the Local Rules of this Court,
including Rules governing disci-
pline of attorneys. (Signed by Judge
Colleen McMahon on 10/17/2019)
(mml) (Entered: 10/17/2019)

ORDER: The Court has set the fol-
lowing briefing schedule on this
Bankruptcy appeal. Appellant's
brief and record due November 8§,
2019; Appellees’ opposition brief is
due December 9, 2019; Appellant's
reply brief is due December 23,
2019. (Appellant Brief due by
11/8/2019. Appellant Reply Brief
due by 12/23/2019. Appellee Brief
due by 12/9/2019.) (Signed by Judge
Colleen McMahon on 10/17/2019)
(mml) (Entered: 10/17/2019)

LETTER MOTION to Seal Docu-
ment - Letter Respectfully Re-
questing Entry of Stipulated Order
Regarding Sealed Documents on
Appeal Pursuant to Bankruptcy
Rules 8009(f) and 8015 addressed to
Judge Colleen McMahon from Ra-
chel Ehrlich Albanese dated Octo-
ber 23, 2019. Document filed by
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No.

10/23/2019

11/08/2019

15

16

Transform Holdeo LLC. (Attach-
ments: # 1 Stipulated Order Re-
garding Sealed Documents on Ap-
peal Pursuant to Bankruptey Rules
8009(f) and 8015) (Albanese, Ra-
chel) (Entered: 10/23/2019)

STIPULATED ORDER RE-
GARDING SEALED DOCU-
MENTS ON APPEAL PURSU-
ANT TO BANKRUPTCY RULES
8009(f) AND 8015..STIPULA-
TION AND CONFIDENTIAL-
ITY ADDENDUM: regarding pro-
cedures to be followed that shall
govern the handling of confidential
material... The parties understand
that the Court’s “so ordering” of
this stipulation does not make the
Court a party to the stipulation or
imply that the Court agrees that
documents designated as “Confi-
dential” by the parties are in fact
confidential, as further set forth.
(Signed by Judge Colleen McMahon
on 10/23/2019) (mml) (Entered:
10/23/2019)

Appellant’s BRIEF. Document
filed by MOAC Mall Holdings LLC.
Appellee Brief due by 12/9/2019.
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No.

11/08/2019

11/13/2019

12/06/2019

12/09/2019

17

18

19

20

(Dykhouse, David) (Entered:
11/08/2019)

Appellant’s BRIEF. Document
filed by MOAC Mall Holdings LLC.
Appellee Brief due by 12/9/2019.
(Attachments: # 1 Appendix Vol-
ume 1, # 2 Appendix Volume 2, # 3
Appendix Volume 3, # 4 Appendix
Volume 4, Part 1, # 5 Appendix Vol-
umed, Part2, # 6 Appendix Vol-
umed, Part 3, # 7 Appendix Vol-
umed, Part 4, # 8 Appendix Volume
4, Parts, # 9 Appendix Volume 4,
Part 6, # 10 Appendix Volume4,
Part 7, # 11 Appendix Volumeb,
Part 1, # 12 Appendix Volumeb,
Part 2, # 13 Appendix Volumeb,
Part 3, # 14 Appendix Volume 5,
Part 4, # 15 Appendix Volume 6, #
16 Appendix Volume 7) (Dykhouse,
David) (Entered: 11/08/2019)

SEALED DOCUMENT placed in
vault.(bal) (Entered: 11/13/2019)

SEALED DOCUMENT placed in
vault.(rz) (Entered: 12/06/2019)

Appellee’s BRIEF. Document filed
by Transform Holdeco LLC. Appel-
lant Reply Brief due by 12/23/2019.
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32

Proceedings

12/20/2019

12/23/2019

01/09/2020

01/10/2020

01/30/2020

21

22

23

24

(Martin, Robert) (Entered:
12/09/2019)

SEALED DOCUMENT placed in
vault.(mhe) (Entered: 12/23/2019)

Appellant’s REPLY BRIEF. Docu-
ment filed by MOAC Mall Holdings
LLC. (Dykhouse, David) (Entered:
12/23/2019)

LETTER addressed to Judge Col-
leen McMahon from Rachel Ehrlich
Albanese dated 1/9/2020 re: Order
Authorizing Attorney(s) to bring
Personal Electronic Device(s) into
Court. Document filed by Trans-
form Holdeco LLC.(Albanese, Ra-
chel) (Entered: 01/09/2020)

Minute Entry for proceedings held
before Judge Colleen McMahon:
Oral Argument held on 1/10/2020 re:
1 Bankruptcy Appeal, filed by
MOAC Mall Holdings LLC. Oral
Argument: Oral argument held.
Submitted by: Nicole A. Palma-
desso (Court Reporter Lisa D.
Smith). (mde) (Entered: 01/10/2020)

TRANSCRIPT of Proceedings re:
CONFERENCE held on 1/10/2020
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No.

01/30/2020

25

before Judge Colleen McMahon.
Court Reporter/Transcriber: Lisa
Smith, (212) 805-0300. Transcript
may be viewed at the court public
terminal or purchased through the
Court Reporter/Transcriber before
the deadline for Release of Tran-
script Restriction. After that date it
may be obtained through PACER.
Redaction Request due 2/20/2020.
Redacted Transcript Deadline set
for 3/2/2020. Release of Transcript
Restriction set for 4/29/2020.
(McGuirk, Kelly) (Entered:
01/30/2020)

NOTICE OF FILING OF OFFI-
CIAL TRANSCRIPT Notice is
hereby given that an official tran-
script of a CONFERENCE pro-
ceeding held on 1/10/2020 has been
filed by the court reporter/tran-
scriber in the above-captioned mat-
ter. The parties have seven (7) cal-
endar days to file with the court a
Notice of Intent to Request Redac-
tion of this transcript. If no such No-
tice is filed, the transcript may be
made remotely electronically avail-
able to the public without redaction
after 90 calendar days...(McGuirk,



34

Date Docket Proceedings
No.
Kelly) (Entered: 01/30/2020)
02/27/2020 26  Vacated as per Judge’s Order dated

5/11/2020, Doc. # 34 DECISION ON
APPEAL:(AMENDED TO COR-
RECT TYPOGRAPHICAL ER-
ROR ON FIRST PAGE): For the
reasons stated, the order of the
Bankruptcy Court (In re Sears
Holdings Corporation, et al,. No. 18-
23538 (RDD) (Bankr. S.D.N.Y.
Sept. 5, 2019). Dkt. No 5074) is VA-
CATED to the extent it approved
the assumption and assignment of
the Sears Lease (“the Designated
Lease”) to Transform and RE-
MANDED to the Bankruptey
Court for further proceedings not
inconsistent with this opinion. This
constitutes the decision and order of
the court. It is a written opinion.
The Clerk of Court is respectfully
directed to close this matter on the
court’s docket. (Signed by Judge
Colleen MecMahon on 2/27/2020)
(ama) Transmission to Civil Case
Openings Clerk for processing.
Modified on 2/28/2020 (mde). (Addi-
tional attachment(s) added on
2/28/2020: # 1 order) (mde). Modified
on 5/11/2020 (ama). (Entered:



Date

35

Docket Proceedings

No.

02/27/2020

03/10/2020

03/11/2020

27

28

02/277/2020)

Terminate Transcript Deadlines
(ama) (Entered: 02/27/2020)

LETTER MOTION to Stay enclos-
ing Stipulation to be So-Ordered ad-
dressed to Judge Colleen McMahon
from R. Craig Martin dated
03/10/2020. Document filed by
MOAC Mall Holdings LLC, Sears
Holdings Corporation, Transform
Holdco LLC. (Attachments: # 1
Text of Proposed Order Stipulation
of Transform Holdco LLC, Sears
Holdings Corp., and MOAC Mall
Holdings LLC for Stay Pending
Appeal of District Court Deci-
sion).(Martin, Robert) (Entered:
03/10/2020)

STIPULATION OF TRANS-
FORM HOLDCO LLC, SEARS
HOLDINGS CORPORATION,
AND MOAC MALL HOLDINGS
LLC FOR STAY PENDING AP-
PEAL OF DISTRICT COURT
DECISION: 1. The Parties agree
that this stipulated Order is in-
tended to satisfy the requirements
of Rule 8025 of the Federal Rules of
Bankruptcy Procedure and this



Date

36

Docket Proceedings

No.

Court’s Individual Practices and
Procedures. 2. Upon entry of the
Court’s approval of this stipulated
Order and until any ruling of the
Second Circuit Court of Appeals,
judgment of this Court shall be
stayed pending appeal to the Sec-
ond Circuit Court of Appeals, and
local Bankruptcy Rule 8024-1 not-
withstanding shall not automati-
cally become the order or judgment
of the Bankruptcy Court or require
a motion for further proceedings to
be filed. 3. As a condition of MOAC’s
consent to such stay, from the date
hereof until the termination of the
stay, Transform shall continue to
pay rent and other costs and fees
due under the Lease during the
pendency of any appeal of the Deci-
sion, and otherwise comply with the
terms of the Lease. In addition,
from the date hereof until the termi-
nation of the stay, Transform shall
not sublease or enter into any simi-
lar agreement or contract related to
any of the property at the Mall sub-
ject to the Lease, or otherwise vol-
untarily take or induce any out-of-
court action that could in any way
impair MOAC’s ability to vindicate
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No.

03/12/2020

03/17/2020

29

30

its position in these proceedings, in-
cluding on further appeal, without
written consent of MOAC and its
counsel of record. Transform will
not take any out-of-court action that
might cause MOAC’s position on ap-
peal to be mooted, as further set
forth in this Order. Case stayed.
Motions terminated: 27 LETTER
MOTION to Stay enclosing Stipula-
tion to be So-Ordered addressed to
Judge Colleen McMahon from R.
Craig Martin dated 03/10/2020 filed
by Transform Holdco LLC, MOAC
Mall Holdings LLC, Sears Holdings
Corporation. (Signed by Judge Col-
leen McMahon on 3/10/2020) (mml)
(Entered: 03/11/2020)

MOTION for Reconsideration re; 26
Memorandum & Opinion,,, / Trans-
form Holdco LLC’s Motion for Re-
hearing by District Court. Docu-
ment filed by Transform Holdco
LLC. (Attachments: # 1 Exhibit
A).(Martin, Robert) (Entered:
03/12/2020)

LETTER addressed to Judge Col-
leen McMahon from Appellant’s
Counsel dated March 17, 2020 re:
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No.

03/17/2020

03/17/2020

31

32

Appellees’ Motion for Rehearing.
Document filed by MOAC Mall
Holdings LLC..(Flynn, Tom) (En-
tered: 03/17/2020)

ORDER: This Court has set the fol-
lowing schedule on Appellee Trans-
form Holdco LLC’s Motion for Re-
hearing (Dkt. No. 29). Appellant’s
response, limited solely to the issue
of whether this Court lacks appel-
late jurisdiction over Appellant’s
appeal, is due March 27, 2020. SO
ORDERED. (Responses due by
3/27/2020.) (Signed by Judge Col-
leen McMahon on 3/17/2020) (mml)
(Entered: 03/17/2020)

MEMO ENDORSEMENT on re: 30
Letter filed by MOAC Mall Hold-
ings LLC. ENDORSEMENT: As I
understand it, Transform has raised
a jurisdictional issue. That is to say,
it has raised an issue addressed to
the court’s power to adjudicate an
appeal on which it has expended
considerable time and resources
without the slightest murmur of ob-
jection from Transform. I do not
know whether there was any juris-
dictional defect and I do not know



Date

39

Docket Proceedings

No.

03/27/2020

05/11/2020

33

34

whether any defect that might have
existed could be waived would not
hesitate to find waiver in the cir-
cumstances were that a possible
outcome). MOAC MUST address
these issues by March 27. CM
(Signed by Judge Colleen McMahon
on 3/17/2020) (mml) (Entered:
03/18/2020)

RESPONSE in Opposition to Mo-
tion re: 29 MOTION for Reconsider-
ation re; 26 Memorandum & Opin-
ion,,, / Transform Holdco LLC’s Mo-
tion for Rehearing by District
Court. Exhibits A-B and Certificate
of Service. Document filed by
MOAC Mall Holdings LLC..(Flynn,
Tom) (Entered: 03/27/2020)

ORDER GRANTING TRANS-
FORM HOLDCO LLC’S MOTION
FOR REHEARING, AND ON
REHEARING VACATING THE
COURT'S ORIGINAL DECISION
ON APPEAL: re: 29 MOTION for
Reconsideration re; 26 Memoran-
dum & Opinion Transform Holdco
LLC’s Motion for Rehearing by
District Court filed by Transform
Holdco LLC. For the reasons stated
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No.

05/11/2020

05/26/2020

05/29/2020

35

36

above, Transform’s motion for re-
hearing is GRANTED. On rehear-
ing, this Court concludes that it
lacks appellate jurisdiction over
MOAC’s appeal because it is statu-
torily moot under 363(m). There-
fore, this court’s decision on appeal
at Dkt. No. 26 is VACATED and
MOAC’s appeal at Dkt. No. 1 is
DISMISSED. This constitutes a
written opinion and order of the
court. The Clerk of Court is directed
to close the motion at Dkt. No. 29.
(Signed by Judge Colleen McMahon
on 5/11/2020) (ama) (Entered:
05/11/2020)

Terminate Transcript Deadlines
(ama) (Entered: 05/11/2020)

MOTION for Reconsideration re; 34
Memorandum & Opinion,,, Notice of
Motion, MOAC Mall Holdings
LLC’s Motion for Rehearing, and
Certificate of Service. Document
filed by MOAC Mall Holdings
LLC..(Flynn, Tom) (Entered:
05/26/2020)

LETTER addressed to Judge Col-
leen McMahon from Richard A.
Chesley dated May 29, 2020 re:
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No.

06/03/2020

06/05/2020

37

38

MOAC Mall Holdings LL.C (MOAC)
v. Sears Holding Corporation and
Transform Holdco LLC, et al., Case
No. 19-¢v-09140 (CM). Document
filed by  Transform  Holdco
LLC..(Martin, Robert) (Entered:
05/29/2020)

LETTER addressed to Judge Col-
leen McMahon from Counsel for
MOAC Mall Holdings LLC dated
June 3, 2020 re: 36 Letter. Docu-
ment filed by MOAC Mall Holdings
LLC..(Flynn, Tom) (Entered:
06/03/2020)

ORDER  DENYING MOAC
MALL HOLDINGS LLC'S MO-
TION FOR REHEARING denying
35 Motion for Reconsideration. It is
high time for the parties to take this
matter to the Second Circuit, where
a learned panel can decide whether
judicial estoppel can be relied on to
create jurisdiction where a law says
there is none, or whether I have
misread MOAC’s arguments about
bad faith (assuming them to have
been timely raised). I look forward
to its views on these thorny ques-
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No.

06/10/2020

06/10/2020

06/10/2020

39

tions. But this court is done wres-
tling with this case. MOAC's motion
for rehearing is DENIED. This con-
stitutes a written opinion and order
of the court. The Clerk of Court is
directed to close the motion at Dkt.
No. 35. (Signed by Judge Colleen
McMahon on 6/5/2020) (mml) (En-
tered: 06/08/2020)

NOTICE OF APPEAL from 34
Memorandum & Opinion,,,. Docu-
ment filed by MOAC Mall Holdings
LLC. Filing fee $ 505.00, receipt
number ANYSDC-20191227. Form
C and Form D are due within 14
days to the Court of Appeals, Sec-
ond Circuit..(Flynn, Tom) (Entered:
06/10/2020)

Transmission of Notice of Appeal
and Certified Copy of Docket Sheet
to US Court of Appeals re: 39 No-
tice of Appeal. (tp) (Entered:
06/10/2020)

Appeal Record Sent to USCA
(Electronic File). Certified Indexed
record on Appeal Electronic Files
for 39 Notice of Appeal, filed by
MOAC Mall Holdings LLC were
transmitted to the U.S. Court of
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06/18/2020

06/18/2020

06/18/2020

06/22/2020

40

41

Appeals. (tp) (Entered: 06/10/2020)

AMENDED NOTICE OF AP-
PEAL re: 39 Notice of Appeal, 34
Memorandum & Opinion,,, 38 Order
on Motion for Reconsideration,,.
Document filed by MOAC Mall
Holdings LLC..(Flynn, Tom) (En-
tered: 06/18/2020)

Transmission of Notice of Appeal
and Certified Copy of Docket Sheet
to US Court of Appeals re: 40
Amended Notice of Appeal. (tp)
(Entered: 06/18/2020)

Supplemental ROA Sent to USCA
(Electronic File). Certified Supple-
mental Indexed record on Appeal
Electronic Files for 40 Amended
Notice of Appeal filed by MOAC
Mall Holdings LL.C were transmit-
ted to the U.S. Court of Appeals.
(tp) (Entered: 06/18/2020)

NOTICE OF CROSS APPEAL
from 26 Memorandum & Opinion,,,.
Document filed by Transform
Holdco LLC. Filing fee $ 505.00, re-
ceipt number ANYSDC-20366702.
Form C and Form D are due within
14 days to the Court of Appeals,
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No.

06/23/2020

06/23/2020

02/01/2022

42

Second Circuit..(Chesley, Richard)
(Entered: 06/22/2020)

Transmission of Notice of Appeal
and Certified Copy of Docket Sheet
to US Court of Appeals re: 41 No-
tice of Cross Appeal,..(nd) (Entered:
06/23/2020)

Appeal Record Sent to USCA
(Electronic File). Certified Indexed
record on Appeal Electronic Files
for 41 Notice of Cross Appeal, filed
by Transform Holdco LLC were
transmitted to the U.S. Court of Ap-
peals..(nd) (Entered: 06/23/2020)

FILING ERROR - DEFICIENT
DOCKET ENTRY - MOTION for
Gregory S. Otsuka to Appear Pro
Hac Vice. Filing fee $ 200.00, receipt
number BNYSDC-25669454. Mo-
tion and supporting papers to be re-
viewed by Clerk’s Office staff. Doc-
ument filed by MOAC Mall Hold-
ings LLC. (Attachments: # 1 Affida-
vit Affidavit Pursuant to Local Rule
1.3(e), # 2 Proposed Order).(Otsuka,
Gregory) Modified on 2/2/2022 (aea).
(Entered: 02/01/2022)
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No.

02/02/2022

02/17/2022

43

>>>NOTICE REGARDING DE-
FICIENT MOTION TO APPEAR
PRO HAC VICE. Notice to RE-
FILE Document No. 42 MOTION
for Gregory S. Otsuka to Appear
Pro Hac Vice. Filing fee $200.00, re-
ceipt number BNYSDC-25669454.
Motion and supporting papers to be
reviewed by Clerk’s Office staff.
The filing is deficient for the follow-
ing reason(s): Missing Notarized
Affidavit (Notary Stamp);. Re-file
the motion as a Motion to Appear
Pro Hac Vice - attach the correct
signed PDF - select the correct
named filer/filers - attach valid Cer-
tificates of Good Standing issued
within the past 30 days - attach Pro-
posed Order. (aea) (Entered:
02/02/2022)

ORDER of USCA (Certified Copy)
as to 39 Notice of Appeal, filed by
MOAC Mall Holdings LLC, 40
Amended Notice of Appeal filed by
MOAC Mall Holdings LLC, 41 No-
tice of Cross Appeal, filed by Trans-
form Holdco LLC. USCA Case
Number 20-1846(L.), 20-1953(XAP).
Transform Holdco LLC, Appellee,
has filed an emergency motion for
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No.

clarification of this Court’s order
dated August 17, 2021, which tolled
the deadline for Transform to sublet
for an additional sixty days after
this Court enters its decision re-
garding the appeal. On January 20,
2022, pursuant to Rule 8008 of the
Federal Rules of Bankruptcy Pro-
cedure, the bankruptcy court issued
an indicative ruling regarding the
two-year deadline in its Assign-
ment Order. Pursuant to Federal
Rules of Appellate Procedure 6 and
12.1, this Court REMANDS to the
bankruptey court for the limited
purpose of ruling on the issue of the
two-year deadline. The deadline
contained in the August 17,2021 Or-
der is tolled until the bankruptcy
court’s resolution of this issue. This
Court otherwise retains jurisdiction
over this appeal. Catherine O’Ha-
gan Wolfe, Clerk USCA for the Sec-
ond Circuit. Certified: 02/16/2022..
(nd) (Entered: 02/17/2022)
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Chapter 11

Case No. 18-23538 (RDD)
In re: SEARS HOLDINGS CORPORATION, et al.,

Debtors.

RELEVANT DOCKET ENTRIES

Date Docket
No.

Proceedings

11/01/2018 429

11/19/2018 816

* sk ok sk ok

Motion to Approve: Debtors’
Motion for Approval of Global
Bidding Procedures filed by
Sunny Singh on behalf of Sears
Holdings Corporation with
hearing to be held on
11/15/2018 at 10:00 AM at
Courtroom TBA, White Plains
Courthouse (RDD). (Singh,
Sunny) (Entered: 11/01/2018)

¥ 3k ok k ok

Order Signed on 11/19/2018
Approving Global Bidding Pro-
cedures and Granting Related
Relief (Related Doc # 429). (Li,
Dorothy) (Entered: 11/19/2018)



Date Docket
No.

48

Proceedings

02/08/2019 2507

02/05/2019 2700

¥ %k k k %k

Order Signed on 2/8/2019 (I)
Approving the Asset Purchase
Agreement Among Sellers and
Buyer, (II)) Authorizing the
Sale of Certain of the Debtors”
Assets Free and Clear of Liens,
Claims, Interests and Encum-
brances, (III) Authorizing the
Assumption and Assignment of
Certain Executory Contracts,
and Leases in Connection
Therewith (and) (IV) Granting
Related Relief (related docu-
ment(s)429). (Li, Dorothy) (En-
tered: 02/08/2019)

% %k ok %k ok

Transcript regarding Hearing
Held on 2/4/19 at 10:59 AM RE:
Notice of Agenda of Matters
Scheduled for Hearing on Feb-
ruary 4,2019 at 10:00 a.m.
Debtors’ Motion for Approval
of Global Bidding Procedures;
Objection and Reservation of
Rights of Pension Benefit
Guaranty Corporation to Debt-
ors’ Sale Motion Objection of



Date

Docket
No.

49

Proceedings

Service.com; etc. Remote elec-
tronic access to the transcript
is restricted until 5/6/2019. The
transcript may be viewed at
the Bankruptcy Court Clerks
Office. [Transcription Service
Agency: Veritext Legal Solu-
tions.]. (See the Courts Web-
site for contact information for
the Transcription Service
Agency.) (RE: related docu-
ment(s) 1842, 1988, 2093, 2072,
1931, 2309, 1852, 2214, 2069,
1876, 2082, 2024, 2009, 1995,
1783, 1881, 1992, 2005, 1859,
1990, 1893, 2037, 2153, 2089,
2130, 2000, 1865, 1864, 2014,
1886, 2029, 2011, 2252, 1980,
429, 2218, 1991, 2025, 2013). No-
tice of Intent to Request Re-
daction Deadline Due By
2/12/2019. Statement of Redac-
tion Request Due By 2/26/2019.
Redacted Transcript Submis-
sion Due By 3/8/2019. Tran-
script access will be restricted
through 5/6/2019. (Cales, Hum-
berto) (Entered: 02/27/2019)

¥ 3k ok k ok



Date Docket
No.

50

Proceedings

04/19/2019 3298

05/02/2019 3501

05/06/2019 3651

Statement /Notice of Assump-
tion and Assignment of Addi-
tional Designatable Leases (re-
lated document(s)3008, 1731,
3097, 2753, 2314, 2995, 3152,
1774) filed by Luke A Barefoot
on behalf of Transform Holdco
LLC. Objections due by
5/3/2019, (Barefoot, Luke) (En-
tered: 04/19/2019)

% %k ok %k ok

Objection to 3298 Notice filed
by Thomas J. Flynn on behalf
of MOAC Mall Holding LLC.
(Flynn, Thomas) (Entered:
05/02/2019)

% %k ok %k ok

Response: Debtors’ Response
and Reservation of Rights with
Respect to Objections to Cure
Amounts and/or Assumption
and Assignment of Designata-
ble Leases filed by Jacqueline
Marcus on behalf of Sears
Holdings Corporation. (Mar-
cus, Jacqueline) (Entered:
05/06/2019)



Date Docket
No.

51

Proceedings

05/07/2019 3654

05/13/2019 3823

¥ %k k k %k

Reply to Motion / (RE-
DACTED) Transform Holdco
LLVs Omnibus Reply in Sup-
port of Assumption and As-
signment of  Designated
Leases, dated May 6, 2019, filed
by Luke A Barefoot on behalf
of Transform Holdco LLC. (At-
tachments: # 1 Exhibit A (Pro-
posed Order) # 2 Exhibit B
(Riecker Declaration with Ex-
hibits) # 3 Exhibit C (Black
Declaration with Exhibits))
(Barefoot, Luke) (Entered:
05/07/2019)

% %k ok %k ok

So Ordered Stipulation Signed
on 5/13/2019 By and Among
Sellers, Buyer, and Landlord
(MOAC Mall Holding LLC) (I)
Extending Time Under Section
11 U.S.C. Section 365(d) (4) for
Lease of Nonresidential Real
Property and (II) Setting
Briefing Schedule (related doc-
ument(s)3501). (Li, Dorothy)
(Entered: 05/13/2019)



Date Docket
No.

52

Proceedings

05/17/2019 3926

05/17/2019 3927

06/17/2019 4252

¥ %k k k %k

Objection MOAC Mall Hold-
ings LLC’s Third Supple-
mental and Amended Objec-
tions to Debtor’s Notice of As-
sumption and Assignment of
Additional Designatable
Leases (related document(s)
3298, 3651, 3654) filed by
Thomas J. Flynn on behalf of
MOAC Mall Holding LLC.
(Flynn, Thomas) (Entered:
05/17/2019)

Declaration of Rich Hoge Sup-
porting MOAC Mall Holdings
LLC’s Third Supplemental and
Amended Objections to
Debtor’s Notice of Assumption
and Assignment of Additional
Designatable Leases (related
document(s) 3296) filed by
Thomas J. Flynn on behalf of
MOAC Mall Holding LLC.
(Flynn, Thomas) (Entered:
05/17/2019)

% %k ok k ok

Notice of Presentment of Stip-
ulation and Order by and



Date Docket
No.

53

Proceedings

06/25/2019 4354

among Sellers, Buyer, and
MOAC Mall Holding LLC Ex-
tending Time Under 11 U.S.C.
365(d) (4) For Lease of Nonres-
idential Real Property filed by
Rachel Ehrlich Albanese on be-
half of Transform Holdco LLC.
with presentment to be held on
6/25/2019 at 10:00 AM at Court-
room TBA, White Plains
Courthouse (RDD) Objections
due by 6/24/2019, (Attach-
ments: # 1 Exhibit A) (Al-
banese, Rachel) (Entered:
06/17/2019)

* sk ok sk ok

Stipulation and Order signed
on 6/25/2019 By and Among
Sellers, Buyer, and MOAC
Mall Holding LLC Extending
Time Under 11 U.S.C. 365(d)
(4) For Lease of Nonresidential
Real Property through
7/31/2019 (related docu-
ment(s)4252). (Correa, Mimi)
(Entered: 06/25/2019)

¥ 3k ok k ok



Date Docket
No.

54

Proceedings

07/08/2019 4450

07/08/2019 4451

07/08/2019 4454

Objection  Fourth  Supple-
mental (related document(s)
3298) filed by Thomas J. Flynn
on behalf of MOAC Mall Hold-
ing LLC. with hearing to be
held on 7/11/2019 at 10:00 AM
at Courtroom TBA, White
Plains Courthouse (RDD)
(Flynn, Thomas) (Entered:
07/08/2019)

Declaration of Thomas J. Flynn
in Support of 4450 Fourth Sup-
plemental Objection filed by
Thomas J. Flynn on behalf of
MOAC Mall Holding LLC.
(Flynn, Thomas) (Entered:
07/08/2019)

% %k ok %k ok

Reply to Motion // Transform
Holdco LLC’s Reply to MOAC
Mall Holdings LLC’s (I) Objec-
tion to Supplemental Notice of
Cure Costs and Potential As-
sumption and Assignment of
Executory Contracts and Un-
expired Leases in Connection
with Global Sale Transaction;
(IT) Second Supplemental and
Amended: (A) Objections to



Date Docket
No.

55

Proceedings

08/01/2019 4687

Debtor’s Notice of Assumption
and Assignment of Additional
Designatable Leases, and (B)
Objection to Debtor’s Stated
Cure Amount; and (III) Third
Supplemental and Amended
Objections to Debtor’s Notice
of Assumption and Assignment
of Additional Designatable
Leases (related docu-
ment(s)429) filed by Robert
Craig Martin on behalf of
Transform Holdeco LLC. (At-
tachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Ex-
hibit D) (Martin, Robert) (En-
tered: 07/08/2019)

% %k ok %k ok

Stipulation and Order signed
on 7/31/2019 By and Among
Sellers, Buyer, and MOAC
Mall Holdings LLC (Store
#1722) Extending Time Under
11 U.S.C. Section 365(d) (4) for
Lease of Nonresidential Real
Property  (related  docu-
ment(s)4607). (Correa, Mimi)
Modified on 8/1/2019 (Correa,
Mimi). (Entered: 08/01/2019)



Date Docket
No.

56

Proceedings

08/16/2019 4864

08/16/2019 4865

08/16/2019 4867

¥ %k k k %k

Stipulation of Agreed Exhibits
Regarding Assumption and
Assignment of the MOAC
Lease Filed by Thomas J.
Flynn on behalf of MOAC Mall
Holding LLC. (Flynn, Thomas)
(Entered: 08/16/2019)

Stipulation of Facts Not in Dis-
pute Regarding Assumption
and Assignment of the MOAC
Lease Filed by Thomas J.
Flynn on behalf of MOAC Mall
Holding LLC. (Flynn, Thomas)
(Entered: 08/16/2019)

* sk ok sk ok

Supplemental Reply to Motion
/I Transform Holdco LLCs
Supplemental  Reply and
Cross-Motion to: (A) Strike
MOAC Mall Holdings LLCs
Fourth Supplemental (I) Ob-
jections and Reply to Debtors
Notice of Assumption and As-
signment of Additional Desig-
natable Leases, and (I1) Objec-
tion to Debtors Stated Cure
Amount; and (B) Permit Late



Date Docket
No.

57

Proceedings

08/18/2019 4874

08/18/2019 4875

08/18/2019 4876

Filed Responses to Requests
for Admission filed by Robert
Craig Martin on behalf of
Transform Holdco LLC. (At-
tachments: # 1 Certificate of
Service) (Martin, Robert) (En-
tered: 08/16/2019)

¥ 3k ok k ok

Declaration of Louis W. Frill-
man in Opposition to the Pro-
posed Assumption and Assign-
ment of the MOAC Lease [RE-
DACTED AND FILED UN-
DER PENDING MOTION TO
SEAL] (related docu-
ment(s)4871) filed by Thomas
J. Flynn on behalf of MOAC
Mall Holding LLC. (Flynn,
Thomas) (Entered: 08/18/2019)

Declaration of Raphael
Ghermezian in Opposition to
the Proposed Assumption and
Assignment of the MOAC
Lease filed by Thomas J. Flynn
on behalf of MOAC Mall Hold-
ing LLC. (Flynn, Thomas) (En-
tered: 08/18/2019)

Declaration of Richard Hoge in



Date Docket
No.

58

Proceedings

08/19/2019 4879

Opposition to the Proposed As-
sumption and Assignment of
the MOAC Lease filed by
Thomas J. Flynn on behalf of
MOAC Mall Holding LLC.
(Flynn, Thomas) (Entered:
08/18/2019)

¥ 3k ok k ok

Declaration - Evidentiary
Hearing Declaration of Roger
A. Puerto In Support of Trans-
form Holdco LLCs Reply to
MOAC Mall Holdings LLCs (I)
Objection to Supplemental No-
tice of Cure Costs and Poten-
tial Assumption and Assign-
ment of Executory Contracts
and Unexpired Leases in Con-
nection with Global Sale Trans-
action; (II) Second Supple-
mental and Amended: (A) Ob-
jections to Debtors Notice of
Assumption and Assignment of
Additional Designatable
Leases, and (B) Objection to
Debtors Stated Cure Amount;
and (III) Third Supplemental
and Amended Objections to
Debtors Notice of Assumption



Date Docket
No.

59

Proceedings

08/19/2019 4880

and Assignment of Additional
Designatable Leases (related
document(s)4878) filed by Ra-
chel Ehrlich Albanese on be-
half of Transform Holdco LLC.
(Albanese, Rachel) (Entered:
08/19/2019)

Declaration - Evidentiary
Hearing Declaration of Michael
Jerbich In Support of Trans-
form Holdco LLCs Reply to
MOAC Mall Holdings LLCs (I)
Objection to Supplemental No-
tice of Cure Costs and Poten-
tial Assumption and Assign-
ment of Executory Contracts
and Unexpired Leases in Con-
nection with Global Sale Trans-
action; (II) Second Supple-
mental and Amended: (A) Ob-
jections to Debtors Notice of
Assumption and Assignment of
Additional Designatable
Leases, and (B) Objection to
Debtors Stated Cure Amount;
and (IIT) Third Supplemental
and Amended Objections to
Debtors Notice of Assumption
and Assignment of Additional
Designatable Leases filed by



Date Docket
No.

60

Proceedings

08/19/2019 4889

08/20/2019 4903

Rachel Ehrlich Albanese on be-
half of Transform Holdco LLC.
(Albanese, Rachel) (Entered:
08/19/2019)

% %k ok %k ok

Opposition Brief MOAC Mall
Holdings LLC’s Pre-Eviden-
tiary Hearing Brief Regarding
the Proposed Assumption and
Assignment of the MOAC
Lease filed by Thomas J. Flynn
on behalf of MOAC Mall Hold-
ing LLC. with hearing to be
held on 8/22/2019 at 10:00 AM
at Courtroom TBA, White
Plains Courthouse (RDD)
(Flynn, Thomas) (Entered:
08/19/2019)

% %k ok k ok

Response - Transform Holdco
LLC’s Amended Supplemental
Reply and Cross-Motion to
Strike MOAC Mall Holding
LLC’s Pre- Evidentiary Hear-
ing Brief Regarding The Pro-
posed Assumption and Assign-
ment of the MOAC Lease (re-
lated document(s)4867) filed by



Date Docket
No.

61

Proceedings

08/20/2019 4915

08/20/2019 5074

Rachel Ehrlich Albanese on be-
half of Transform Holdco LLC.
with hearing to be held on
8/22/2019 (check with court for
location) (Albanese, Rachel)
(Entered: 08/20/2019)

% %k ok k ok

Response MOAC Mall Hold-
ings LLC’s Reply Objecting to
Transform Holdeco LLC’s Mo-
tion to (A) Strike MOAC’s July
8 Supplemental Objection and
(B) Permit Late Responses to
Requests for Admissions (re-
lated document(s)4867) filed by
Thomas J. Flynn on behalf of
MOAC Mall Holding LLC.
with hearing to be held on
8/22/2019 at 10:15 AM at Court-
room TBA, White Plains
Courthouse (RDD) (Flynn,
Thomas) (Entered: 08/20/2019)

% %k ok %k ok

Order signed on 9/5/2019 (I)
Authorizing Assumption and
Assignment of Lease with
MOAC Mall Holdings LLC and
(IT) Granting Related Relief



Date Docket

No.

62

Proceedings

09/06/2019 5083

09/10/2019 5110

(related document(s)4687).
(Correa, Mimi) (Entered:
09/05/2019)

% %k ok %k ok

Motion for Stay Pending Ap-
peal (related document(s)5074)
filed by David W. Dykhouse on
behalf of MOAC Mall Holding
LLC. (Attachments: # 1 Order
Granting Motion (I) For a Stay
Pending Appeal; and (II) to
Expedite Transmittal of Rec-
ord on Appeal to District
Court) (Dykhouse, David) (En-
tered: 09/06/2019)

* sk ok sk ok

Motion for Stay Pending Ap-
peal and to Expedite Transmit-
tal of Record on Appeal to Dis-
trict Court filed by David W.
Dykhouse on behalf of MOAC
Mall Holding LLC with hear-
ing to be held on 9/18/2019 at
10:00 AM at Courtroom 118,
White Plains Courthouse Re-
sponses due by 9/16/2019,. (At-
tachments: # 1 Order Granting
Motion) (Dykhouse, David)



Date Docket
No.

63

Proceedings

09/12/2019 5133

09/16/2019 5152

(Entered: 09/10/2019)

¥ 3k ok k ok

Notice of Appeal of Final Order
Authorizing Assumption and
Assignment of Lease with
MOAC Mall Holdings LLC
filed by David W. Dykhouse on
behalf of MOAC Mall Holding
LLC. (Attachments: # 1 Ex-
hibit A - Order) (Dykhouse,
David) (Entered: 09/12/2019)

% %k ok k ok

Objection to Motion - Trans-
form Holdco LLC"s Objection
to Motion of MOAC Mall Hold-
ings LLC (I) For a Stay Pend-
ing Appeal; and (II) To Expe-
dite Transmittal of Record on
Appeal to District Court (re-
lated document(s)5083, 5110)
filed by Robert Craig Martin
on behalf of Transform Holdco
LLC. with hearing to be held
on 9/18/2019 (check with court
for location) (Attachments: # 1
Exhibit A) (Martin, Robert)
(Entered: 09/16/2019)



Date Docket
No.

64

Proceedings

09/27/2019 5246

10/16/2019 5393

¥ %k k k %k

Order signed on 9/26/2019
Denying Motion of MOAC Mall
Holdings LLC (I) For a Stay
Pending Appeal; and (ITI) To
Expedite Transmittal of Rec-
ord On Appeal to District
Court (Related Doc # 5110).
(Correa, Mimi) (Entered:
09/27/2019)

% %k ok %k ok

Transcript regarding Hearing
Held on 08/23/19 At 10:16 AM
RE: Continuance From
8/22/2019 And Evidentiary
Hearing On MOAC Mall Hold-
ing LLCs Objections.; MOAC
Mall Holding LLC’s Objection
To Supplemental Notice Of
Cure Costs And Potential As-
sumption And Assignment Of
Executory Contracts And Un-
expired Leases In Connection
With Global Sale Transaction
(Document  #2199).; MOAC
Mall Holding LLC’s Second
Supplemental And Amended:
(I) Objections To Debtor’s No-



Date

Docket
No.

65

Proceedings

tice Of Assumption And As-
signment Of Additional Desig-
natable Leases, And (IT) Objec-
tion To Debtor’s Stated Cure
Amount (Document #3501).;
MOAC Mall Holding LLC's
Third  Supplemental  And
Amended: (I) Objections To
Debtor’s Notice Of Assumption
And Assignment Of Additional
Designatable Leases (Docu-
ment #3926).; Etc. Remote
electronic access to the tran-
script  is  restricted until
11/26/2019. The transcript may
be viewed at the Bankruptcy
Court Clerks Office. [Tran-
scription Service Agency: Ver-
itext Legal Solutions.]. (See
the Courts Website for contact
information for the Transecrip-
tion Service Agency.) (RE: re-
lated document(s) 4454, 4879,
4880, 4915, 4875, 4903, 3927,
4450, 3501, 4864, 4354, 3823,
2199, 4865, 4876, 4687, 3926,
4874, 4889, 4867, 4451). Notice
of Intent to Request Redaction
Deadline Due By 9/4/2019.
Statement of Redaction Re-



Date Docket
No.

66

Proceedings

09/20/2019 5413

quest Due By 9/18/2019. Re-
dacted Transcript Submission
Due By 9/30/2019. Transcript
access will be restricted
through 11/26/2019. (Ramos,
Jonathan) (Entered:
10/16/2019)

¥ 3k ok k ok

Transcript regarding Hearing
Held on 9/18/2019 at 10:25 AM
RE: Notice of Agenda of Mat-
ters; Motion to Shorten Time
for MOACs Motion (i) for a
Stay Pending Appeal; and (i)
to Expedite Transmittal of
Record on Appeal to district
Court..et al.. Remote elec-
tronic access to the transcript
is restricted until 12/19/2019.
The transcript may be viewed
at the Bankruptcy Court
Clerks Office. [Transcription
Service Agency: Veritext Le-
gal Solutions.]. (See the Courts
Website for contact infor-
mation for the Transcription
Service Agency.). Notice of In-
tent to Request Redaction
Deadline Due By 9/27/2019.



Date

Docket
No.

67

Proceedings

Statement of Redaction Re-
quest Due By 10/11/2019. Re-
dacted Transcript Submission
Due By 10/21/2019. Transcript
access will be restricted
through 12/19/2019. (Ortiz,
Carmen) (Entered: 10/18/2019)
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 18-23538 (RDD)

Inre SEARS HOLDINGS CORPORATION, et al.,
Debtors.

! The Debtors in these chapter 11 cases, along with the last four dig-
its of each Debtor’s federal tax identification number, are as follows:
Sears Holdings Corporation (0798); Kmart Holding Corporation
(3116); Kmart Operations LLC (6546); Sears Operations LLC
(4331); Sears, Roebuck and Co. (0680); ServiceLive Inc. (6774); SHC
Licensed Business LLC (3718); A&E Factory Service, LLC (6695);
A&E Home Delivery, LLC (0205); A&E Lawn & Garden, LLC
(5028); A&E Signature Service, LLC (0204); FBA Holdings Inc.
(6537); Innovel Solutions, Inc. (7180); Kmart Corporation (9500);
MaxServ, Inc. (7626); Private Brands, Ltd. (4022); Sears Develop-
ment Co. (6028); Sears Holdings Management Corporation (2148);
Sears Home & Business Franchises, Inc. (6742); Sears Home Im-
provement Products, Ine. (8591); Sears Insurance Services, L.L.C.
(7182); Sears Procurement Services, Inc. (2859); Sears Protection
Company (1250); Sears Protection Company (PR) Inc. (4861); Sears
Roebuck Acceptance Corp. (0535); Sears, Roebuck de Puerto Rico,
Ine. (3626); SYW Relay LLC (1870); Wally Labs LLC (None); SHC
Promotions LLC (9626); Big Beaver of Florida Development, LLC
(None); California Builder Appliances, Inc. (6327); Florida Builder
Appliances, Inc. (9133); KBL Holding Inc. (1295); KL.C, Inc. (0839);
Kmart of Michigan, Inc. (1696); Kmart of Washington LLC (8898);
Kmart Stores of Illinois LLC (8897); Kmart Stores of Texas LLC
(8915); MyGofer LLC (5531); Sears Brands Business Unit Corpora-
tion (4658); Sears Holdings Publishing Company, LLC. (5554);
Sears Protection Company (Florida), L.L.C. (4239); SHC Desert
Springs, LLC (None); SOE, Inc. (9616); StarWest, LLC (56379); STI
Merchandising, Inc. (0188); Troy Coolidge No. 13, LLC (None);
BlueLight.com, Inc. (7034); Sears Brands, L.L.C. (4664); Sears Buy-
ing Services, Ine. (6533); Kmart.com LLC (9022); Sears Brands
Management Corporation (5365); and SRe Holding Corporation
(4816). The location of the Debtors’ corporate headquarters is 3333
Beverly Road, Hoffman Estates, Illinois 60179.



69

Chapter 11
(Jointly Administered)

ORDER (I) APPROVING THE ASSET PUR-
CHASE AGREEMENT AMONG SELLERS AND
BUYER, (II) AUTHORIZING THE SALE OF
CERTAIN OF THE DEBTORS’ ASSETS FREE
AND CLEAR OF LIENS, CLAIMS, INTERESTS
AND ENCUMBRANCES, (ITI) AUTHORIZING
THE ASSUMPTION AND ASSIGNMENT OF
CERTAIN EXECUTORY CONTRACTS, AND
LEASES IN CONNECTION THEREWITH AND
(IV) GRANTING RELATED RELIEF

Upon the motion, dated November 1, 2018 (Docket
No. 429) (the “Sale Motion”),* filed by the above-cap-
tioned debtors and debtors in possession (the “Debtors”)
seeking, among other things, the entry of an order (the
“Sale Order”), pursuant to sections 105, 363 and 365 of
the United States Bankruptcy Code, 11 U.S.C. §§ 101, et
seq. (the “Bankruptecy Code”), Rules 2002, 6004, 6006,
9007, and 9008 of the Federal Rules of Bankruptcy Pro-
cedure (the “Bankruptcy Rules”) and Rules 6004-1,
6005-1 and 6006-1 of the Local Bankruptcy Rules for the
United States Bankruptcy Court for the Southern Dis-
trict of New York (the “Local Rules”), authorizing and
approving the sale of the Acquired Assets and the as-
sumption and assignment of certain executory contracts
and unexpired leases of the Debtors in connection there-
with; and the Court having entered this Court’s prior or-
der, dated November 19, 2018 (Docket No. 816) including

2 Capitalized terms used herein but not otherwise defined have the
meanings given to them in the Asset Purchase Agreement (as de-
fined below) or, if not defined in the Asset Purchase Agreement,
the meanings given to them in the Sale Motion.
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the schedule as revised by the Global Bidding Proce-
dures Process Letter filed with the Bankruptey Court on
November 21, 2018 (Docket No. 862) (together, the “Bid-
ding Procedures Order”), approving competitive bidding
procedures for the Acquired Assets (the “Bidding Pro-
cedures”) and granting certain related relief; and Trans-
form Holdco LLC (the “Buyer”) having submitted the
highest or otherwise best bid for the Acquired Assets,
as reflected in the Asset Purchase Agreement (as de-
fined below); and the Court having conducted a hearing
on the Sale Motion (the “Hearing” or the “Sale Hearing”)
commenced on February 4, 2019, at which time all inter-
ested parties were offered an opportunity to be heard
with respect to the Sale Motion; and the Court having
reviewed and considered (i) the Sale Motion and the ex-
hibits thereto, (ii) the Asset Purchase Agreement, dated
as of January 17, 2019 by and among the Buyer and the
Sellers party thereto (including each Debtor and certain
other subsidiaries of Sears Holdings Corporation, the
(“Sellers”) (as may be amended, restated, amended and
restated from time to time, including pursuant to that
certain Amendment No. 1 to Asset Purchase Agree-
ment, by and among the Buyer and the Sellers, the “As-
set Purchase Agreement”),? a copy of which is attached
hereto as Exhibit B, whereby the Sellers have agreed,
subject to Court approval, among other things, to sell
the Acquired Assets to the Buyer, including, without
limitation, (x) the Assigned Agreements (including any
Additional Contracts) that will be assumed and assigned
to Buyer or designated, as applicable, each on the terms

3 Amendment No. 1 to the Asset Purchase Agreement was filed in
substantially final form on February 7, 2019 at Docket No. 2456 (the
“APA Amendment”). Upon closing and execution the Debtors will
file the executed version of the APA Amendment with the Court.
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and conditions set forth in the Asset Purchase Agree-
ment and (y) designation rights (“Designation Rights”)
for certain Designatable Leases (the sale of such Ac-
quired Assets, collectively, the “Sale Transaction”), (iii)
the Bidding Procedures Order and the record of the
hearing before the Court on November 15,2018 at which
the Bidding Procedures Order was approved, (iv) the
ability of the Buyer to submit its Credit Bid pursuant to
Asset Purchase Agreement section 3.1(b) (the “Credit
Bid”), (iv) the objections to the Sale Motion that have not
been resolved or adjourned and all related pleadings,
and (v) the record of the evidentiary Hearing before the
Court commenced on February 4, 2019, at which the
Court authorized the Buyer’s Credit Bid (as approved
pursuant to this Sale Order), including the arguments
and representations of counsel made, and the evidence
proffered or adduced, at the Hearing; and it appearing
that due and sufficient notice of the Sale Motion, the As-
set Purchase Agreement, the Bidding Procedures Or-
der, and the form of this order (the “Sale Order”) have
been provided in accordance with the Bidding Proce-
dures Order and the Amended Order Implementing
Certain Notice and Case Management Procedures, en-
tered on November 1, 2018 (Docket No. 405) (the
“Amended Case Management Order”); and, except as
otherwise provided for herein, all objections to the Sale
Motion having been withdrawn, resolved, or overruled
as provided in this Sale Order; and, after due delibera-
tion and for the reasons stated in the Court’s bench rul-
ing at the Hearing, it appearing that the relief granted
herein is in the best interests of the Debtors, their es-
tates and creditors and all parties in interest in these
chapter 11 cases; and good and sufficient cause appear-
ing therefor, it is hereby
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FOUND AND DETERMINED THAT:

A. Fed. R. Bankr. P. 7052. The findings and con-
clusions set forth herein constitute the Court’s findings
of fact and conclusions of law pursuant to Bankruptcy
Rule 7052 made applicable to this proceeding pursuant
to Bankruptcy Rule 9014. To the extent any of the fol-
lowing findings of fact constitute conclusions of law, they
are adopted as such. To the extent any of the following
conclusions of law constitute findings of fact, they are
adopted as such. The Court’s findings shall also include
any oral findings of fact and conclusions of law made by
the Court during or at the conclusion of the Sale Hear-
ing. This Sale Order shall constitute the findings of fact
and conclusions of law and shall take immediate effect
upon execution hereof.

B.  Jurisdiction and Venue. This Court has juris-
diction over the Sale Motion, the Sale Transaction and
the property of the Debtors’ estates, including the Ac-
quired Assets, pursuant to 28 U.S.C. §§ 157(a)-(b) and
1334(b), and the Amended Standing Order of Reference
M-431, dated January 31, 2012 (Preska, C.J.). This mat-
ter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)
that this Court can decide by a final order under the
United States Constitution. Venue of these chapter 11
cases and the Sale Motion in this district is proper under
28 U.S.C. §§ 1408 and 1409.

C. Statutory and Rule Predicates. The statu-
tory and other legal predicates for the relief sought in
the Sale Motion are sections 105(a), 363 and 365 of the
Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006,
9007, 9008 and 9014, Local Rules 6004-1, 6005-1 and 6006-
1, and the Amended Guidelines for the Conduct of Asset
Sales, Approved by Administrative Order Number 383
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in the United States Bankruptcy Court for the Southern
District of New York.

D. Final Order. This Sale Order constitutes a fi-
nal order within the meaning of 28 U.S.C. § 158(a). The
Debtors have demonstrated compelling circumstances
and a good, sufficient, and sound business purpose and
justification for the immediate approval and consumma-
tion of the Sale Transaction as contemplated by the As-
set Purchase Agreement. In the absence of a stay pend-
ing appeal, Buyer, being a good faith purchaser under
section 363(m) of the Bankruptcy Code, may close the
sale contemplated by the Asset Purchase Agreement at
any time after entry of this Sale Order and shall not be
subject to the stay provided by Bankruptcy Rules
6004(h) and 6006(d).

E. Notice and Opportunity to Object. Actual
written notice of, and a fair and reasonable opportunity
to object to and to be heard with respect to the Sale Mo-
tion, the Sale Transaction, the sale of the Acquired As-
sets that are owned by the Debtors free and clear of any
Claims (as defined below), the assumption and assign-
ment of the Assigned Agreements, the Auction, the Bid-
ding Procedures, and the relief requested in the Sale Mo-
tion has been given, as required by the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules, the
Amended Case Management Order, and the Bidding
Procedures Order.

F. Title to the Acquired Assets. The Acquired
Assets that are owned by the Debtors constitute prop-
erty of the Debtors’ estates and good title is vested in
the Debtors’ estates within the meaning of section 541(a)
of the Bankruptcy Code. Except as provided in the As-
set Purchase Agreement, the Debtors are the sole and
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rightful owners of such Acquired Assets that are owned
by the Debtors with all right, title and interest to trans-
fer and convey the Acquired Assets to the Buyer, and no
other person has any ownership right, title, or interests
therein.

G.  Sound Business Purpose. The Debtors have
demonstrated good, sufficient, and sound business pur-
poses and justifications for approval of and entry into the
Sale Motion, the Sale Transaction, the Asset Purchase
Agreement, and all related agreements (the “Related
Agreements”). The Debtors’ entry into and performance
under the Asset Purchase Agreement and Related
Agreements: (i) are a result of due deliberation by the
Debtors and constitute a sound and reasonable exercise
of the Debtors’ business judgment consistent with their
fiduciary duties; (i) provide value to and are beneficial
to the Debtors’ estates, and are in the best interests of
the Debtors and their estates, creditors and other par-
ties in interest; and (iii) are reasonable and appropriate
under the circumstances. The Debtors have demon-
strated compelling circumstances for the Sale Transac-
tion outside: (i) the ordinary course of business pursuant
to section 363(b) of the Bankruptcy Code and (ii) a plan
of reorganization, in that, among other things, the imme-
diate consummation of the Sale Transaction is necessary
and appropriate to preserve and maximize the value of
the Debtors’ estates. Business justifications for the Sale
Transaction include, but are not limited to, the following:
(i) the Purchase Price set forth in the Asset Purchase
Agreement constitutes the highest or otherwise best of-
fer received for the Acquired Assets; (ii) the Asset Pur-
chase Agreement and the transactions contemplated
thereby present the best opportunity to maximize the
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value of the Acquired Assets, whether on a going con-
cern basis or otherwise, and avoid decline and devalua-
tion of the Acquired Assets that would occur in an im-
mediate liquidation of the Acquired Assets; (iii) unless
the Sale Transaction and all of the other transactions
contemplated by the Asset Purchase Agreement are
concluded expeditiously, as provided for pursuant to the
Asset Purchase Agreement, recoveries to creditors will
be diminished; and (iv) the value of the Debtors’ estates
will be maximized through the sale of the Acquired As-
sets pursuant to the Asset Purchase Agreement.

H. Compliance with Bidding Procedures. The
Bidding Procedures were substantively and procedur-
ally fair to all parties, including all potential bidders, and
were the result of arms’-length negotiations. Further,
the Bidding Procedures afforded notice and a full, fair,
and reasonable opportunity for any Person to make a
higher or otherwise better offer to purchase the Ac-
quired Assets. The Debtors, ESL, the Buyer and their
respective counsel and other advisors have complied
with the Bidding Procedures and Bidding Procedures
Order in all respects except as properly waived in the
exercise of their fiduciary duties in accordance with such
Procedures. The Buyer subjected its bid to the competi-
tive Bidding Procedures approved by this Court and the
Buyer was found eligible to participate in the Auction
and was the Successful Bidder (as defined in the Bidding
Procedures) for the Acquired Assets in accordance with
the Bidding Procedures Order and Bidding Procedures.

L. Sale Process. (i) The Debtors and their advi-
sors, including Lazard Freres & Co. LLC, engaged in a
robust and extensive marketing and sale process
through the postpetition sale process pursuant to the
Bidding Procedures Order and the Bidding Procedures;
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(ii) the Debtors and their advisors conducted a fair and
open sale process; (iii) the sale process, the Bidding Pro-
cedures and the Auction were non-collusive, duly no-
ticed and provided a full, fair and reasonable opportunity
for any entity to make an offer to purchase the Acquired
Assets; and (iv) the process conducted by the Debtors
pursuant to the Bidding Procedures obtained the high-
est or otherwise best value for the Acquired Assets for
the Debtors and their estates, and any other transaction
would not have yielded as favorable an economic result.

J.  Fair Consideration; Highest or Best Value.
The consideration to be paid by the Buyer under the As-

set Purchase Agreement, including, without limitation,
the Credit Bid Amount (as hereinafter defined) and the
Credit Bid Release Consideration: (i) constitutes fair
and reasonable consideration for the Acquired Assets;
(ii) is the highest or best offer for the Acquired Assets;
(iii) will provide a greater recovery for the Debtors’ es-
tates and creditors than would be provided by any other
practically available alternative; (iv) constitutes fair and
reasonably equivalent value and full and adequate con-
sideration, under the Bankruptcy Code and the Uniform
Fraudulent Transfer Act; (v) constitutes fair considera-
tion under the Uniform Fraudulent Conveyance Act;
and (vi) constitutes reasonably equivalent value, fair
consideration and fair value under any other applicable
laws of the United States, any state, territory or posses-
sion or the District of Columbia or any other applicable
jurisdiction with laws substantially similar to the fore-
going. Such consideration constitutes the highest or best
bid for the Acquired Assets. Under the facts and circum-
stances of these chapter 11 cases, the Purchase Price for
the Acquired Assets is fair and reasonable. Pursuant to
Section 3.1(c) of the Asset Purchase Agreement, the



7

Purchase Price may include cash in the amount of the
outstanding obligations owed to lenders other than
Buyer or its Affiliates as of the Closing Date under: (A)
the IP/Ground Lease Term Loan Facility (the
“IP/Ground Lease Buyout Amount”); (B) the FILO Fa-
cility (the “FILO Facility Buyout Amount”); and (C) the
Real Estate Loan 2020 (the “Real Estate L.oan 2020
Buyout Amount”, together with the IP/Ground Lease
Buyout Amount and the FILO Facility Buyout Amount,
the “Buyout Amounts”) unless such lender(s) provide
written confirmation to the Sellers that such cash pay-
ment and the obligations owed to lenders by the Sellers
under the IP/Ground Lease Term Loan Facility, the
FILO Facility or the Real Estate Loan 2020, as applica-
ble, are permanently waived and discharged against the
Sellers. Pursuant to Section 3.1 of the Asset Purchase
Agreement, to the extent payable, each Buyout Amount,
if applicable, shall be deposited and held in separate seg-
regated accounts of the Debtors and the Liens of the
lenders other than Buyer or its affiliates under the
[P/Ground Lease Term Loan Facility, the FILO Facility
or the Real Estate Loan 2020, as applicable, shall attach
to the cash proceeds held in the applicable designated
segregated account in the same order of priority and
with the same validity, force and effect as the original
Liens of such lenders, and such proceeds shall be re-
leased to such lenders within two (2) business days fol-
lowing the Closing Date and shall not otherwise be used
by the Debtors without further order of the Bankruptcy
Court (the mechanic referred to in this sentence and the
preceding sentence shall be referred to herein as the
“Buyout Option”). Such Purchase Price, including the
Credit Bid Amount, the Credit Bid Release Considera-
tion, the Buyout Option, and other good and valuable
consideration provided in connection with the Sale
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Transaction, constitutes the highest or best bid for the
Acquired Assets. Under the facts and circumstances of
these chapter 11 cases, the Purchase Price for the Ac-
quired Assets is fair and reasonable.

Without limiting the foregoing, no objection was
raised to the Sale Motion on the basis that the creditors
of any particular Debtor were improperly prejudiced by
the proposed sale, including by the credit bid feature of
the proposed sale. Based on the evidence before the
Court, the sale consideration under the proposed sale
that does not constitute a credit bid constitutes adequate
consideration for the Acquired Assets of each Debtor
when added to the credit bid consideration, and such
consideration does disadvantage the creditors of any
particular Debtor except as permitted by the Bank-
ruptcy Code.

K. ESL Secured Claims. In accordance with
the Asset Purchase Agreement, effective upon the Clos-
ing Date ESL’s Claims (as defined below) against the
Debtors arising under the: (i) IP/Ground Lease Term
Loan Facility; (ii) FILO Facility; (iii) Real Estate Loan
2020; (iv) Second Lien Term Loan; (v) Second Lien Line
of Credit Facility; (vi) Second Lien PIK Notes; and (vii)
Citi L/C Facility (together with the security interests
securing any of the Claims of ESL described in the pre-
ceding sub-clauses (i)-(vii), collectively, the “ESL
Claims”), shall each be deemed allowed for all purposes
in these chapter 11 cases and under the Bankruptcy
Code in the amounts set forth on Exhibit G to the Asset
Purchase Agreement, as reduced by the Credit Bid set
forth in Section 3.1(b) of the Asset Purchase Agreement.
Pursuant to Section 363(k) of the Bankruptcy Code and
this Sale Order, ESL or, to the extent any of the ESL
Claims are assigned to Buyer prior to the Closing Date,



79

Buyer is hereby authorized to credit bid (or cause to be
credit bid) the ESL Claims and to use such ESL Claims
as a portion of the Purchase Price (the “ESL Credit Bid
Amount”) as set forth in Section 3.1(b) of the Asset Pur-
chase Agreement (subject, in the case of the security in-
terest securing the Claims described in subclauses (iv),
(v) and (vi) of this Paragraph K, anything in this Order
to the contrary notwithstanding, to delivery of the writ-
ten consent of the Collateral Agent for such security in-
terest). In addition, the transfer of Acquired Assets con-
stituting “Collateral” under that certain Amended and
Restated Security Agreement by and among Sears
Holdings Corporation and Wilmington Trust, National
Association in its capacity as Collateral Agent (the “Sec-
ond Lien Collateral Agent”) dated as of March 20, 2018
(as may be amended, restated, amended and restated or
otherwise modified in accordance with its terms from
time to time) (the “Second Lien Security Agreement”)
has been, or will be, directed by ESL as the “Required
Secured Parties” under the Second Lien Security
Agreement pursuant to one or more direction letters de-
livered to the Second Lien Collateral Agent (the “Sec-
ond Lien Consent”). The Second Lien Consent binds all
parties holding debt under the Second Lien Term Loan,
Second Lien Line of Credit Facility and Second Lien
PIK Notes in their capacity as such (collectively, the
“Senior Second Lien Creditors”, and their claims against
the Debtors under such debt document, the “Senior Sec-
ond Lien Claims”). The Senior Second Lien Claims shall
be deemed allowed for all purposes in these chapter 11
cases and under the Bankruptey Code, as reduced by
any amounts included in the Credit Bid. Pursuant to Sec-
tion 363(k) of the Bankruptcy Code and this Sale Order,
the Second Lien Collateral Agent is hereby authorized
to credit bid the Senior Second Lien Claims as a portion
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of the Purchase Price (the “2L Credit Bid Amount”, to-
gether with the ESL Credit Bid Amount (without dupli-
cation), the “Credit Bid Amount”). At the Auction, pur-
suant to the Asset Purchase Agreement, the Buyer
agreed to pay the Purchase Price, which includes the
Credit Bid Amount.

L. Cyrus Claims. Effective upon the Closing
Date, Cyrus’ Claims (as defined below) arising under: (g)
the Final Junior DIP Order? (the “Junior DIP Secured
Obligations”®); (h) the Citi L/C Facility; (i) the Second
Lien PIK Notes® (the “Cyrus Second Lien Notes
Claims”); and (j) the IP/Ground Lease Term Loan Facil-
ity (the “Cyrus IP/GL Claims”) together with the secu-
rity interests securing any of the Claims described in the
preceding sub-clauses (g)-(j), collectively the “Cyrus
Claims”), shall each be deemed allowed for all purposes
in these chapter 11 cases and under the Bankruptcy
Code, as reduced by any amounts included in the Credit
Bid.

M. No Successor or Other Derivative Liability.
The sale and transfer of the Acquired Assets of the
Debtors to the Buyer, including the assumption by the
Debtors and assignment, transfer and/or sale to the
Buyer of the Assigned Agreements, will not subject the

4 The “Final Junior DIP Order” shall mean the Final Junior DIP
Order (1) Authorizing the Debtors to (A) Obtain Post-Petition Fi-
nancing and (B) Grant Secured Priming Liens and Superpriority
Administrative Expense Claims; (1I) Modifying the Automatic
Stay; and (I11) Granting Related Relief (Docket No. 1436).

5 The “Junior DIP Secured Obligations” shall have the meaning as-
cribed to it in the Final Junior DIP Order.

¢ As such term is defined in the Declaration of Robert A. Riecker
Pursuant to Rule 1007-2 of Local Bankruptcy Rules for Southern
District of New York (Docket No. 3).
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Buyer or ESL to any liability (including any successor
liability) under any laws, including any bulk-transfer
laws, or any theory of successor or transferee liability,
antitrust, environmental, product line, de facto merger
or substantial continuity or similar theories, with re-
spect to the operation of the Debtors’ business prior to
the Closing, and for each Assigned Agreement, the ap-
plicable Assumption Effective Date, except that, upon
the Closing or such other date as specified in the Asset
Purchase Agreement, the Buyer shall become liable for
the applicable Assumed Liabilities. The Buyer: (i) is not,
and shall not be considered or deemed a mere continua-
tion of, or successor to, the Debtors in any respect; (ii)
has not, de facto or otherwise, merged with or into the
Debtors; and (iii) is not a continuation or substantial con-
tinuation, and is not holding itself out as a mere continu-
ation, of any of the Debtors or their respective estates,
businesses or operations, or any enterprise of the Debt-
ors and there is no continuity of enterprise between the
Debtors and the Buyer. Accordingly, the Buyer is not
and shall not be deemed a successor to the Debtors or
their respective estates as a result of the consummation
of the transactions contemplated by the Asset Purchase
Agreement, and except with respect to any Assumed Li-
abilities or as otherwise set forth in the Asset Purchase
Agreement, Buyer’s acquisition of the Acquired Assets
from the Debtors shall be free and clear of any “succes-
sor liability” claims of any nature whatsoever. Buyer
would not purchase the Acquired Assets but for the pro-
tections against any claims based upon “successor liabil-
ity” theories as specified herein. Notwithstanding the
foregoing, nothing herein shall apply with respect to the
Reserved Lease Issues.
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N. Transition Agreements.

1) The Services Agreement, as contem-
plated by the Asset Purchase Agreement, and as sum-
marized on the record of the Sale Hearing, has been filed
at Docket No. 2455 in a substantially final form, which is
being negotiated by the parties and remains subject to a
full reservation of rights among the parties.”

(i1) The Employee Lease Agreement, as con-
templated by the Asset Purchase Agreement has been
filed at Docket No. 2453 in a substantially final form,
which is being negotiated by the parties and remains
subject to a full reservation of rights among the parties.®

0. Good Faith; No Collusion. The Asset Pur-
chase Agreement and each of the Transactions were ne-
gotiated, proposed, and entered into by the Debtors,
their management, their boards of directors or equiva-
lent governing bodies, and representatives and the
Buyer and its management, board of directors or equiv-
alent governing body, officers, directors, employees,
agents, members, managers and representatives, includ-
ing ESL, in good faith, without collusion or fraud, and
from arms’-length bargaining positions. The Buyer is a
“good faith purchaser” and the Buyer, and ESL are act-
ing in good faith within the meaning of section 363(m) of
the Bankruptcy Code and, as such, are entitled to all the
protections afforded thereby through the date of the
Hearing and in closing the proposed transaction. In the
absence of any Person obtaining a stay pending appeal,

" Upon closing and execution the Debtors will file the executed
version of the Services Agreement with the Court.

8 Upon closing and execution the Debtors will file the executed
version of the Employee Lease Agreement with the Court.
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effective upon the Closing, it shall be deemed that nei-
ther the Debtors, ESL, nor the Buyer have engaged in
any conduct that would cause or permit the Asset Pur-
chase Agreement to be avoided or costs and damages to
be imposed under section 363(n) of the Bankruptcy
Code. The Buyer and ESL have proceeded in good faith
in all respects in that, among other things: (i) the Buyer,
and ESL have recognized that the Debtors were free to
deal with any other party in interest in acquiring the Ac-
quired Assets; (ii) the Buyer, and ESL have complied
with the applicable provisions of the Bidding Procedures
Order; (iii) the Buyer’s bid was subjected to competitive
Bidding Procedures as set forth in the Bidding Proce-
dures Order; and (iv) all payments to be made by the
Buyer and all other material agreements or arrange-
ments entered into by the Buyer, ESL and the Debtors
in connection with the Sale Transaction have been dis-
closed and are appropriate. The sale price in respect of
the Acquired Assets was not controlled by any agree-
ment among potential bidders and neither the Debtors,
ESL nor the Buyer have engaged in collusion, fraud, or
any conduct that would cause or permit the Asset Pur-
chase Agreement to be avoided or costs and damages to
be imposed under section 363(n) of the Bankruptcy Code
or that would prevent the application of section 363(m)
of the Bankruptcy Code. Accordingly, neither the Asset
Purchase Agreement nor the Sale Transaction may be
avoided and no party shall be entitled to damages or
other recovery pursuant to section 363(n) of the Bank-
ruptcy Code. Specifically, neither ESL nor the Buyer
has acted in a collusive manner with any Person or en-
tity.

P. Notice. As evidenced by the certificates of
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service filed with the Court: (i) due, proper, timely, ade-
quate, and sufficient notice of the Sale Motion, the Bid-
ding Procedures (including the bidding process and the
deadline for submitting bids and the Auction), the Sale
Hearing, the Sale Transaction, the proposed Sale Order
attached to the Asset Purchase Agreement, and the
other relief requested in the Sale Motion was provided
by the Debtors; (ii) such notice was good, sufficient, and
appropriate under the particular circumstances and
complied with the Bidding Procedures Order; and (iii) no
other or further notice of the Sale Motion, the Sale
Transaction, the Bidding Procedures, the Sale Hearing,
the proposed Sale Order, or any of the relief requested
in the Sale Motion, except as otherwise provided para-
graphs FF.34 and FF.38 of this Sale Order, is required.
With respect to Persons whose identities are not reason-
ably ascertained by the Debtors, in accordance with the
Bidding Procedures Order, a notice containing the re-
sults of the Auction was published on the Prime Clerk
website on January 18, 2019 (Docket No. 1730).

Q. Cure Notice. As evidenced by the certificates
of service filed with the Court, and in accordance with
the provisions of the Bidding Procedures Order, the
Debtors have served, prior to the Sale Hearing, the As-
sumption and Assignment Notice (as defined in the Bid-
ding Procedures Order) on each counterparty to a Po-
tential Transferred Agreement, dated January 18, 2019,
January 23, 2019, and January 31, 2019, which provided
the Debtors’ intent to assume and assign such Potential
Transferred Agreements (to the extent the Potential
Transferred Agreement is an executory contract or
lease) and notice of the related proposed Cure Costs
upon each non-debtor counterparty to such Potential
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Transferred Agreements. The service of the Assump-
tion and Assignment Notice was timely, good, sufficient
and appropriate under the circumstances and no further
notice need be given with respect to the Cure Costs for
the assumption and assignment of the Assigned Agree-
ments, including without limitation the Designatable
Leases and any Additional Contracts that were listed as
Potential Transferred Agreements; provided, however,
that further notice is required as provided for in para-
graphs FF.34 and FF.38 herein. See Notice of Cure Costs
and Potential Assumption and Assignment of Execu-
tory Contracts and Unexpired Leases in Conmnection
with Global Sale Transaction (Docket No. 1731); see also
Supplemental Notice of Cure Costs and Potential As-
sumption and Assignment of Executory Contracts and
Unexpired Leases in Connection with Global Sale
Transaction (Docket No. 1774); see also Affidavits of
Service (Docket Nos. 1969, 2132, 2162); see also Second
Supplemental Notice of Cure Costs and Potential As-
sumption and Assignment of Executory Contracts and
Unexpired Leases in Connection with Global Sale
Tranmsaction; see also Affidavit of Service (Docket No.
2314); see also Affidavit of Service (Docket No. 2417) .
All non-debtor parties to the Potential Transferred
Agreements (to the extent the Potential Transferred
Agreement is an executory contract or lease and was
listed on the Notice of Cure Costs and Potential As-
sumption and Assignment of Executory Contracts and
Unexpired Leases in Connection with Global Sale
Transaction or Supplemental Notice of Cure Costs and
Potential Assumption and Assignment of Executory
Contracts and Unexpired Leases in Conmnection with
Global Sale Transaction) have had a reasonable oppor-
tunity to object both to the Cure Costs listed on the ap-
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plicable Assumption and Assignment Notice and, for As-
signed Agreements other than Designatable Leases and
Additional Contracts (to the extent the Additional Con-
tracts are executory contracts), to the assumption and
assignment of the Assigned Agreements to the Buyer in
accordance with the Bidding Procedures Order.

R. Satisfaction of Section 363(f) Standards. Ex-
cept as expressly provided for in this Sale Order, the

Debtors may sell the Acquired Assets that are owned by
the Debtors free and clear of all liens, claims (including
those that constitute a “claim” as defined in section
101(5) of the Bankruptcy Code), rights, liabilities, mort-
gages, deeds of trust, pledges, charges, security inter-
ests, of whatever kind or nature, rights of first refusal,
rights of offset or recoupment, royalties, conditional
sales or title retention agreements, hypothecations,
preferences, debts, easements, suits, licenses, options,
rights-of-recovery, judgments, orders and decrees of
any court or foreign domestic governmental entity,
taxes (including foreign, state and local taxes), cove-
nants, restrictions, indentures, instruments, leases, op-
tions, off-sets, recoupments, claims for reimbursement
or subrogation, contribution, indemnity or exoneration,
encumbrances and other interests of any kind or nature
whatsoever against any of the Debtors or the Acquired
Assets owned by them, including, without limitation,
any debts arising under or out of, in connection with, or
in any way relating to, any acts or omissions, obligations,
demands, guaranties, rights, contractual commitments,
restrictions, product liability claims, environmental lia-
bilities, employment or labor law claims or liabilities,
employee pension or benefit plan claims, multiemployer
benefit plan claims, retiree healthcare or life insurance
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claims or claims for taxes of or against any of the Debt-
ors, any claims under, or trusts or liens created by,
PACA,’ and any derivative, vicarious, transferee or suc-
cessor liability claims, alter ego claims, de facto merger
claims, rights or causes of action (whether in law or in
equity, under any law, statute, rule or regulation of the
United

States, any state, territory, or possession thereof or
the District of Columbia), whether arising prior to or
subsequent to the commencement of these chapter 11
cases, whether known or unknown, contingent or ma-
tured, liquidated or unliquidated, choate or inchoate,
filed or unfiled, scheduled or unscheduled, perfected or
unperfected, liquidated or unliquidated, noticed or unno-
ticed, recorded or unrecorded, contingent or non-contin-
gent, material or non-material statutory or non- statu-
tory, legal or equitable, and whether imposed by agree-
ment, understanding, law, equity or otherwise arising
under or out of, in connection with, or in any way related
to any of the Debtors, any of the Debtors’ interests in
the Acquired Assets, the operation of any of the Debt-
ors’ businesses before the effective time of the Closing
and for each Assigned Agreement (subject to the pay-
ment of Cure Costs as required under section 365(b) of
the Bankruptey Code), the applicable Assumption Effec-
tive Date, pursuant to the Asset Purchase Agreement,
or the transfer of any of the Debtors’ interests in the Ac-
quired Assets to the Buyer, and all Excluded Liabilities;
(collectively, excluding any Assumed Liabilities, the
“Claims”), because, in each case, one or more of the

9 “PACA” means The Perishable Agricultural Commodities Act,
1930 (7 U.S.C. §8499a, et seq.) or the Packers and Stockyards Act
(7 U.S.C. §8181 et seq.) or any similar state laws.
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standards set forth in section 363(f)(1)-(5) of the Bank-
ruptcy Code have been satisfied; provided, however,
that, nothing herein shall be deemed, or construed as, a
ruling or determination by this Court that the Assumed
Liabilities encumber the Acquired Assets. Without lim-
iting the generality of the foregoing, “Claims” shall in-
clude any and all liabilities or obligations whatsoever
arising under or out of, in connection with, or in any way
relating to: (1) any of the employee benefit plans, includ-
ing any Claims related to unpaid contributions or cur-
rent or potential withdrawal or termination liability; (2)
any of the Debtors’ collective bargaining agreements; (3)
the Worker Adjustment and Retraining Notification Act
of 1988; and (4) any of the Debtors’ current and former
employees. Those holders of Claims who did not timely
object (or who ultimately withdrew their objections, if
any) to the Sale Transaction or the Sale Motion are
deemed to have consented pursuant to section 363()(2)
of the Bankruptcy Code. Those holders of Claims who
did object that have an interest in the Acquired Assets
could be compelled in a legal or equitable proceeding to
accept money satisfaction of such Claim pursuant to sec-
tion 363(f)(5) or fall within one or more of the other sub-
sections of section 363(f) of the Bankruptcy Code and are
therefore adequately protected by having their Claims
that constitute interests in the Acquired Assets, if any,
attach solely to the proceeds of the Sale Transaction ul-
timately attributable to the property in which they have
an interest, in the same order of priority and with the
same validity, force and effect that such holders had
prior to the Sale Transaction, subject to any defenses of
the Debtors. All Persons having Claims of any kind or
nature whatsoever against the Debtors or the Acquired
Assets shall be forever barred, estopped and perma-
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nently enjoined from creating, perfecting, pursuing, en-
forcing, attaching, collecting, recovering, or asserting
such Claims against the Buyer or any of its assets, prop-
erty, affiliates, successors, assigns, or the Acquired As-
sets.

S.  The Buyer would not have entered into the
Asset Purchase Agreement and would not consummate
the transactions contemplated thereby if the sale of the
Acquired Assets that are owned by the Debtors was not
free and clear of all Claims, if the Buyer would, or in the
future could, be liable for any such Claims, including, as
applicable, certain liabilities related to the Business that
will not be assumed by the Buyer, as described in the
Asset Purchase Agreement, or if the Credit Bid Release
or the Credit Bid were not components of the Sale
Transaction. A sale of the Acquired Assets owned by the
Debtors other than one free and clear of all Claims would
adversely impact the Debtors, their estates and their
creditors, and would yield substantially less value for the
Debtors’ estates, with less certainty than the Sale
Transaction.

T.  The total consideration to be provided under
the Asset Purchase Agreement reflects the Buyer’s re-
liance on this Sale Order to provide it, pursuant to sec-
tions 105(a) and 363(f) of the

Bankruptcy Code, with title to and possession of the
Acquired Assets owned by the Debtors free and clear of
all Claims (including, without limitation, any potential
derivative, vicarious, transferee or successor liability
claims).

U. Asofthe Closing, the transfer of the Acquired
Assets of the Debtors to the Buyer will be a legal, valid,
and effective transfer of the Acquired Assets, and will
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vest the Buyer with all rights, title and interest of the
Debtors in, and to, the Acquired Assets, free and clear
of all Claims.

V. Assumption and Assignment of Assigned
Agreements. The assumption and assignment of the As-
signed Agreements are integral to the Asset Purchase
Agreement, are in the best interests of the Debtors and
their estates, and represent the valid and reasonable ex-
ercise of the Debtors’ sound business judgment. Specifi-
cally, the assumption and assignment of the Assigned
Agreements (i) is necessary to sell the Acquired Assets
to the Buyer, (ii) allows the Debtors to sell their business
to the Buyer as a going concern, (iii) limits the losses suf-
fered by counterparties to the Assigned Agreements,
and (iv) maximizes the recoveries to other creditors of
the Debtors by limiting the amount of claims against the
Debtors’ estates by avoiding the rejection of the As-
signed Agreements.

W. Validity of the Transfer. As of the Closing,
the transfer of the Acquired Assets to the Buyer will be
a legal, valid and effective transfer of the Acquired As-
sets, and will vest the Buyer with all right, title and in-
terest of the Debtors in and to the Acquired Assets, free
and clear of all Claims against the Debtors. The consum-
mation of the Sale Transaction is legal, valid and
properly authorized under all applicable provisions of
the Bankruptcy Code, including, without limitation, sec-
tions 105(a), 363(b), 363(f), 363(m), 365(b) and 365(f) of
the Bankruptcy Code and all of the applicable require-
ments of such sections have been complied with in re-
spect of the Sale Transaction.

X.  Corporate Power and Authority. The Debt-
ors (i) have full corporate or limited liability company (as
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applicable) power and authority to execute the Asset
Purchase Agreement and all other documents contem-
plated thereby, and the Sale Transaction has been duly
and validly authorized by all necessary corporate or
other action of the Debtors, (ii) have all of the corporate
or limited liability company (as applicable) power and
authority necessary to consummate the transactions
contemplated by the Asset Purchase Agreement, and
(iii) upon entry of this Sale Order, other than as set forth
in the Asset Purchase Agreement (including, without
limitation, with respect to antitrust matters), need no
consent or approval from any other person to consum-
mate the Sale Transaction.

Y. Valid and Binding Contract. The Asset Pur-
chase Agreement is a valid and binding contract be-
tween the Debtors and the Buyer and shall be enforcea-
ble pursuant to its terms. The Asset Purchase Agree-
ment and Related Agreements were not entered into for
the purpose of hindering, delaying or defrauding the
Debtors’ present or future creditors under the Bank-
ruptey Code or under laws of the United States, any
state, territory, possession or the District of Columbia.
None of the Debtors nor the Buyer is, or will be, entering
into the Asset Purchase Agreement and transactions
contemplated therein fraudulently (including with re-
spect to statutory or common law fraudulent conveyance
or fraudulent transfer claims, whether under the Bank-
ruptey Code or under the laws of the United States, any
state, territory, possession thereof or the District of Co-
lumbia or any other applicable jurisdiction with laws
substantially similar to the foregoing) or for an other-
wise improper purpose. The Asset Purchase Agreement
and the Sale Transaction itself, and the consummation
thereof shall be specifically enforceable against and
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binding upon (without posting any bond) the Debtors,
and any chapter 7 or chapter 11 trustee appointed in
these chapter 11 cases, and shall not be subject to rejec-
tion or avoidance by the foregoing parties or any other
Person.

Z.  The Sale Transaction does not constitute a de
facto plan of reorganization or liquidation as it does not
propose to: (i) impair or restructure existing debt of, or
equity interests in, the Debtors; (ii) impair or circum-
vent voting rights with respect to any plan proposed by
the Debtors; (iii) circumvent chapter 11 safeguards, such
as those set forth in sections 1125 and 1129 of the Bank-
ruptcy Code; or (iv) classify claims or equity interests or
extend debt maturities. Entry into the Asset Purchase
Agreement and the Sale Transaction neither impermis-
sibly restructures the rights of the Debtors’ creditors,
nor impermissibly dictates the terms of a chapter 11 plan
for the Debtors. Entry into the Asset Purchase Agree-
ment does not constitute a sub rosa chapter 11 plan.

AA. Valid and Binding Release. The proposed
compromise and resolution embodied in the Credit Bid

Release (as defined below and as reflected in Section
9.13 of the Asset Purchase Agreement) is reasonable and
appropriate and a valid exercise of the Debtors’ business
judgment, and the consideration provided for in the As-
set Purchase Agreement, including the Credit Bid Re-
lease Consideration and other good and valuable consid-
eration provided to the Debtors and their Estates in con-
nection with the Sale Transaction, constitutes fair and
appropriate consideration for the Credit Bid Release.
The Credit Bid Release is required by the Buyer in or-
der to enter into and perform in accordance with the Sale
Transaction and providing such release is in the best in-
terests of the Debtors, their estates, creditors and other
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parties in interest. The Claims and causes of action re-
leased through the Credit Bid Release are complex and
in the absence of the release would involve extended and
expensive litigation, the outcome of which would be un-
certain.

BB. Debtor Authorization of Non-Debtor Sub-
sidiary Action or Inaction. The proposed Sale Transac-
tion requires certain of the Debtors to take certain ac-
tions with respect to Sears Re, KCD IP, LLC, and the
other Foreign Subsidiaries. As further described in the
Asset Purchase Agreement, the Sale Transaction con-
templates the purchase of the KCD Notes effective upon
receipt of the consent of the Bermuda Monetary Author-
ity or any other applicable Bermuda regulatory author-
ity, to authorize the sale of the KCD Notes to Buyer (the
“KCD Notes Purchase”). The Asset Purchase Agree-
ment includes other conditions with respect to the KCD
Notes that have been satisfied. First, Sears Re has
agreed to be bound by the terms of the Asset Purchase
Agreement prior to the deadline described therein. Ad-
ditionally, as further described in Section 9.14 of the As-
set Purchase Agreement, and to the extent provided for
in and in accordance with the Asset Purchase Agree-
ment, the Sale Transaction contemplates certain re-
strictions upon Sellers’ and their Affiliates’ (including
KCD IP, LLC’s) ability to sell, transfer, assign, encum-
ber, license, sublicense or otherwise grant certain rights
or take or fail to take certain actions related to the KCD
IP or to amend, terminate, renew, or fail to take certain
actions with respect to, certain Contracts related to the
KCD IP (the “KCD IP Restrictions”). In accordance
with Section 9.14 of the Asset Purchase Agreement,
Sellers caused KCD IP, LLC to agree to grant, effective
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as of the Closing, the Exclusive License (the “KCD Ex-
clusive License Right”). The terms of the KCD Exclu-
sive License Right shall be set forth in an exclusive li-
cense agreement, which agreement shall be executed
contemporaneous with the Closing. Prior to such time
that the BMA Consent is obtained and pursuant to the
Services Agreement, the Buyer shall provide services to
the Sellers sufficient to perform the PA Liabilities in ex-
change for which the Sellers shall pay certain considera-
tion to the Buyer (the “KCD Servicing Right”). Pursu-
ant to Section 9.14 of the Asset Purchase Agreement,
the Debtors have agreed to certain restrictions on
Sellers’ and their Affiliates ability to sell, assign, or
transfer in any way any equity interests in KCD IP,
LLC without requiring a condition that the purchaser in
such sale, assignment or transfer agrees to the limita-
tions set forth in Section 9.14 therein (the “KCD Equity
Transfer Restriction Right” and together with the KCD
IP Restrictions, and the KCD Exclusive License Right,
the “KCD IP Related Rights”). The Sellers’ obligation to
transfer the KCD Notes and the Buyer’s obligation to
assume the PA liabilities is dependent upon obtaining
the BMA Consent. Furthermore, the Sellers have
agreed to use reasonable best efforts to cause each of the
Foreign Subsidiaries to, among other things, sell, trans-
fer, assign, convey and deliver, or cause to be sold, trans-
ferred, assigned, conveyed and delivered to the Buyer or
the applicable Assignee, all right, title and interest of
each of the Foreign Subsidiaries in, to or under the Ac-
quired Foreign Assets, and, in certain circumstances,
the Buyer may acquire all of the equity interests in any
Foreign Subsidiary and minority equity interests held
by non-U.S. Persons or Subsidiaries holding such minor-
ity equity interests (the “Foreign Assets Rights”) as
provided in the Asset Purchase Agreement. Each of the
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KCD Notes Purchase, the KCD IP Related Rights and
the Foreign Assets Rights are required by Buyer and
are reasonable and appropriate exercises of the Debtors’
business judgment and the consideration provided by
the Buyer (including the assumption of the Assumed Li-
abilities) constitutes fair and appropriate consideration
to the Debtors and the non-Debtor Sellers.

CC. Waiver of Bankruptcy Rules 6004(h) and
6006(d). The sale of the Acquired Assets must be ap-

proved and consummated promptly in order to preserve
the value of the Acquired Assets. Therefore, time is of
the essence in consummating the Sale Transaction, and
the Debtors and the Buyer intend to close the Sale
Transaction as soon as reasonably practicable. The
Debtors have demonstrated compelling circumstances
and a good, sufficient, and sound business purpose and
justification for the immediate approval and consumma-
tion of the Sale Transaction as contemplated by the As-
set Purchase Agreement. Accordingly, there is cause to
lift the stay contemplated by Bankruptcy Rules 6004(h)
and 6006(d) with regard to this Sale Order, except with
respect to adjourned matters.

DD. Personally Identifiable Information. As con-
templated in the Bidding Procedures Order, and subject

to the terms of this Sale Order, the sale to the Buyer un-
der the Asset Purchase Agreement of any personally
identifiable information (as such term is defined in sec-
tion 101(41A) of the Bankruptcy Code) and private
health information about individuals is either consistent
with the privacy policy of the Debtors in effect on the
date of commencement of these chapter 11 cases or con-
sistent with the recommendations of the Consumer Pri-
vacy Ombudsman appointed in these chapter 11 cases, as
may be modified by agreement of the Parties and the



96

Consumer Privacy Ombudsman, and satisfies the re-
quirements of section 363(b)(1)(A).

EE. Legal and Factual Bases. The legal and fac-
tual bases set forth in the Motion and at the Sale Hearing
establish just cause for the relief granted herein.

FF. Necessity of Order. The Buyer would not
consummate the transactions absent the relief provided
for in this Sale Order.

NOW THEREFORE, IT IS HEREBY OR-
DERED THAT:

1. Motion is Granted. The Sale Motion and
the relief requested therein to the extent not previously
granted by this Court pursuant to the Bidding Proce-
dures Order is granted and approved solely to the extent
set forth herein.

2. Findings of Fact and Conclusions. The
Court’s findings of fact and conclusions of law in the Bid-
ding Procedures Order and the record of the hearing
with respect to the Bidding Procedures Order are incor-
porated herein by reference.

3. Objections Overruled. All objections, to
the Sale Motion or the relief requested therein, and any
joinders thereto, that have not been withdrawn with
prejudice, waived, settled, or otherwise resolved as an-
nounced to the Court at the Sale Hearing or by stipula-
tion filed with the Court, and all reservations of rights
included therein, are hereby overruled on the merits and
with prejudice; provided that the objections filed to the
proposed Cure Costs for the Contracts and Leases on
the Initial Assigned Agreements list attached hereto as
Exhibit A are preserved and will be treated in accord-
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ance with paragraph 29 of this Sale Order; provided fur-
ther that: (i) all timely filed objections to the assumption
and assignment of a Contract or Lease that is not an In-
itial Assigned Agreement, including, without limitation,
as to adequate assurance of future performance and to
the payment of all amounts due and owing and perfor-
mance of all other obligations under a Contract or Lease,
but not as to any other objections to approval of the Sale
Transaction itself pursuant to section 363 of the Bank-
ruptcy Code, are adjourned and all parties’ rights as to
such issues are fully preserved and will be determined if
and to the extent the applicable Contract or Lease is des-
ignated for assumption and assignment pursuant to the
procedures described in this Sale Order; (ii) no finding of
fact or conclusion of law set forth herein with respect to
the assumption and assignment of the Initial Assigned
Agreements shall apply, be binding upon, be law of the
case, or operate to collaterally estop any issue, with re-
spect to the assumption and assignment of any other
Contract or Lease, other than with respect to the Initial
Assigned Agreements; (iii) no Contract or Lease with a
Debtor other than the Initial Assigned Agreements as
set forth in Exhibit A shall be part of the Acquired As-
sets unless and until assumption and assignment of such
Contract or Lease is approved in accordance with the
procedures in this Sale Order; (iv) notwithstanding any-
thing to the contrary herein, including, without limita-
tion, paragraphs M, R, FF.27, and 28, nothing in this Sale
Order shall be a determination of the terms and condi-
tions of the assumption and assignment of any Contract
or Lease not on Exhibit A, including, without limitation,
the Assignee’s obligations in connection with the same;
and (v) notwithstanding anything herein or in the Asset
Purchase Agreement or any related document to the
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contrary, all parties’ rights are fully reserved with re-
spect to (x) all issues relating to the Buyer’s, any other
Assignee’s and/or the Debtors’ obligations to comply
with all terms, conditions, covenants and obligations,
whether related to the pre- or post-assignment period
and (y) the issues set forth in clauses (a) and (b) of para-
graph 59 of this Order (the “Reserved Lease Issues”).
All holders of Claims or other persons and entities (in-
cluding any counterparties to Initial Assigned Agree-
ments identified on Exhibit A hereto) that failed to
timely object, or withdrew their objections to the Sale
Motion, the Sale Transaction, or this Sale Order are
deemed to consent to the relief granted herein for all
purposes, including pursuant to section 363(f)(2) of the
Bankruptcy Code, except to the extent that the proce-
dures described herein provide otherwise. Each holder
of any Claim against the Debtors, their estates, or any of
the Acquired Assets owned by the Debtors: (i) has, sub-
ject to the terms and conditions of this Sale Order, con-
sented to the Sale Transaction or is deemed to have con-
sented to the Sale Transaction; (ii) could be compelled, in
alegal or equitable proceeding, to accept money satisfac-
tion of such Claim; or (iii) otherwise falls within the pro-
visions of section 363(f) of the Bankruptey Code.

4. Notice. Notice of the Sale Motion and the
Sale Hearing was adequate, appropriate, fair and equi-
table under the circumstances and complied in all re-
spects with section 102(1) of the Bankruptcy Code and
Bankruptcy Rules 2002, 6004 and 6006, the Amended
Case Management Order, and the Bidding Procedures
Order.

5. Fair Purchase Price. The consideration
provided by the Buyer under the Asset Purchase Agree-
ment, including the portion of the Purchase Price that is
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the Credit Bid Amount, the Credit Bid Release Consid-
eration, and the Buyout Option is fair and reasonable
and constitutes (i) reasonably equivalent value under the
Bankruptcy Code and the Uniform Fraudulent Transfer
Act, (ii) fair consideration under the Uniform Fraudu-
lent Conveyance Act, and (iii) reasonably equivalent
value, fair consideration and fair value under any other
applicable laws of the United States, any state, territory
or possession or the District of Columbia. The Credit Bid
constitutes a valid, duly authorized credit bid and is
proper under the Bidding Procedures Order, sections
363(b) and 363(k) of the Bankruptey Code, the applicable
Prepetition Loan Documents (as defined in the Final
DIP Order) and applicable law. The consideration given
by the Buyer shall constitute valid and valuable consid-
eration for the Credit Bid Release.

6. Approval of the Asset Purchase Agree-
ment. Except as expressly provided herein with respect
to the assumption and assignment of contracts and
leases (other than Initial Assigned Agreements), the As-
set Purchase Agreement, all ancillary documents filed
therewith or described therein, the Credit Bid and all
other transactions contemplated therein (including, but
not limited to, all ancillary agreements contemplated
thereby) and all of the terms and conditions thereof, in-
cluding, without limitation, the Credit Bid pursuant to
section 363(k) of the Bankruptcy Code of the Credit Bid
Amount, are hereby approved. The failure specifically to
include any particular provision of the Asset Purchase
Agreement in this Sale Order shall not diminish or im-
pair the effectiveness of such provision, it being the in-
tent of the Court that the Asset Purchase Agreement
(including, but not limited to, all ancillary agreements
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and Related Agreements contemplated thereby) be au-
thorized and approved in its entirety, except as provided
herein.

7. Approval of the Credit Bid Release. As
set forth in Section 9.13 of the Asset Purchase Agree-
ment:

(a)  Effective upon the Closing, in con-
sideration for the payment by Buyer of the Credit Bid
Release Consideration, and other good and valuable con-
sideration provided to the Debtors and their estates by
ESL in connection with the Transactions, each Debtor,
for itself and its estate, and on behalf of each of its Sub-
sidiaries and controlled Affiliates (each of the foregoing,
a “Seller Releasing Party” and together, the “Seller Re-
leasing Parties”), hereby absolutely, unconditionally and
irrevocably: (i) releases and forever discharges ESL
from any and all Released Estate Claims, whether fore-
seen or unforeseen, contingent or actual, and whether
now known or hereafter discovered, which any of the
Seller Releasing Parties ever had or now may have; and
(ii) covenants that it shall not seek to disallow, subordi-
nate, recharacterize, avoid, challenge, dispute or collat-
erally attack the ESL Claims; provided, however, that
the assertion of any Claim other than a Released Estate
Claim shall not be deemed to violate Section 9.13(a)(ii) of
the Asset Purchase Agreement.

(b)  Effective upon the Closing, the
ESL Claims against the Debtors shall each be deemed
allowed for all purposes in the Bankruptcy Cases and un-
der the Bankruptey Code in the amounts set forth on Ex-
hibit G to the Asset Purchase Agreement, as reduced by
the credit bid set forth in Section 3.1(b) of the Asset Pur-
chase Agreement.
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(c) After giving effect to the credit bid
set forth in Section 3.1(b) of the Asset Purchase Agree-
ment, ESL shall be entitled to assert any deficiency
Claims, Claims arising under Section 507(b) of the Bank-
ruptey Code, or other Claims and causes of action that it
may have against the Debtors and their estates in the
Chapter 11 Cases, provided that: (i) no Claims or causes
of action of ESL shall have recourse to, or any other
right of recovery from, any Claims or causes of action of
the Debtors or their estates related to Lands’ End, Inc.,
the “spin-off” (as such term is defined in the Information
Statement of Lands’ End, Inc. dated March 18, 2014),
Seritage Growth Properties, Inc., Seritage Growth
Properties, L.P, the “Transaction” (as that term is de-
fined in the registration statement on Form S-11 filed by
Seritage Growth Properties, which registration state-
ment became effective on June 9, 2015), any Claim or
cause of action involving any intentional misconduct by
ESL, or the proceeds of any of the foregoing; (ii) any
ESL Claims arising under Section 507(b) of the Bank-
ruptcy Code shall be entitled to distributions of not more
than $50 million from the proceeds of any Claims or
causes of action of the Debtors or their estates other
than the Claims and causes of action described in the
preceding clause (¢)(i); provided that, in the event that,
in the absence of this clause (c)(ii), any such proceeds to
the Debtors or their estates would have resulted in dis-
tributions in respect of such ESL Claims in excess of $50
million, the right, on account of the ESL Claims, to re-
ceive such distributions in excess of $50 million shall be
treated as an unsecured claim and receive pro rata re-
coveries with general unsecured claims other than the
Claims and causes of action described in the preceding
clause (c)(i); and (iii) notwithstanding any order of the
Bankruptcy Court to the contrary or section 1129 of the
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Bankruptcy Code, it shall not be a condition to confirma-
tion of any chapter 11 plan filed in the Bankruptcy Cases
that any ESL Claims arising under Section 507(b) of the
Bankruptcy Code be paid in full or in part.

(d) Section 9.13 of the Asset Purchase
Agreement, and all statements or negotiations relating
hereto, shall be governed by Federal Rule of Evidence
408 and any corresponding state rules of evidence. With-
out limiting the foregoing, neither Section 9.13 of the As-
set Purchase Agreement nor any statements or negotia-
tions relating hereto shall be offered or received in evi-
dence in any proceeding for any purpose other than to
enforce the terms of Section 9.13.

(e) The release set forth in Section 9.13
of the Asset Purchase Agreement and in paragraphs
7(a)-(d) hereof shall be referred to herein as the “Credit
Bid Release”. The Credit Bid Release is hereby ap-
proved in its entirety, and the Credit Bid Release Con-
sideration and the other consideration provided by
Buyer pursuant to the Asset Purchase Agreement is
found to be fair consideration for the Credit Bid Release.
The Seller Releasing Parties and ESL are authorized
and directed to perform under the Credit Bid Release
pursuant to its terms and to take any and all actions, in-
cluding, without limitation, execution and delivery of
any documents or papers as may be reasonably neces-
sary to perform or appropriate to implement their obli-
gations arising under the Credit Bid Release.

8. Approval of Cyrus Release. Effective
upon the Closing, each Seller Releasing Party, hereby
absolutely, unconditionally and irrevocably: (i) releases
and forever discharges the Cyrus Related Parties from
any and all Released Cyrus Claims, whether foreseen or
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unforeseen, contingent or actual, and whether now
known or hereafter discovered, which any of the Seller
Releasing Parties ever had or now may have; and (ii)
covenants that it shall not seek to disallow, subordinate,
recharacterize, avoid, challenge dispute or collaterally
attack the Cyrus Claims. “Released Cyrus Claims” shall
mean any and all Claims and causes of action of the Debt-
ors and their estates against the Cyrus Related Parties
arising under (i) sections 363(k), 502(a) or 510(c) of the
Bankruptcy Code; (ii) equitable principles of subordina-
tion or recharacterization; or (iii) any other applicable
Law that could be asserted to challenge the allowance of
the Cyrus Claims. Effective upon the Closing, the Cyrus
Claims against the Debtors shall each be deemed al-
lowed for all purposes in the Bankruptcy Cases and un-
der the Bankruptey Code, as reduced by any amounts
included in the Credit Bid. After giving effect to the
Credit Bid, the Cyrus Related Parties shall be entitled
to assert any deficiency Claims, Claims arising under
Section 507(b) of the Bankruptcy Code, or other Claims
and causes of action that it may have against the Debtors
and their estates in the Chapter 11 Cases, subject to any
defenses of the Debtors to any such claims that might be
asserted by Cyrus or any claims of the Debtors against
Cyrus, including in connection with any claims or causes
of action relating to the medium term notes matters that
are the subject of Rule 2004 examination by the Debtors
and the Creditors’ Committee. All such claims of the
Debtors and their estates are fully preserved (other
than the Released Cyrus Claims). For the avoidance of
doubt, the Cyrus Release shall be no broader than the
Credit Bid Release set forth in paragraph 7(a) of this
Sale Order. The release set forth in this paragraph shall
be referred to herein as the “Cyrus Release”. The Cyrus
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Release is hereby approved in its entirety and the con-
sideration provided by the Buyer pursuant to the Asset
Purchase Agreement is found to be fair consideration for
the Cyrus Release. The Seller Releasing Parties and the
Cyrus Related Parties are authorized and directed to
perform under the Cyrus Release pursuant to its terms
and to take any and all actions, including, without limita-
tion, execution and delivery of any documents or papers
as may be reasonably necessary to perform or appropri-
ate to implement their obligations arising under the Cy-
rus Release.

9. Discharge of Credit Bid Claims. Upon
the Closing Date, the portion of the ESL Claims and the
Cyrus Claims that is used as part of the Credit Bid shall
be deemed discharged against the Debtors and satisfied
in full. For the avoidance of doubt, the ESL Claims and
the Cyrus Claims shall remain outstanding against the
Debtors and their estates with respect to all amounts
other than the amount that is Credit Bid in accordance
with Section 3.1(b) of the Asset Purchase Agreement.

10. Approval of Debtor Authorization of
Non-Debtor Subsidiary Action or Inaction. The Debt-
ors are authorized and directed to perform their obliga-
tions in accordance with the Asset Purchase Agreement,
their obligations with respect to the KCD Notes Pur-
chase, the KCD IP Related Rights, and the Foreign As-
sets Rights, including to take any and all actions, includ-
ing, without limitation, execution and delivery of any
documents or papers as may be reasonably necessary to
perform or appropriate to implement their obligations
arising with respect to the KCD Notes Purchase, the
KCD IP Related Rights, and the Foreign Assets Rights.
The Debtors are hereby authorized in accordance with
section 105(a) of the Bankruptcy Code, to cause KCD IP,
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LLC to execute and deliver to Buyer, such documents or
other instruments as may be necessary to license the
KCD IP to the Buyer as provided in the Asset Purchase
Agreement, subject in all respects to KCD’s compliance
with the terms of the KCD Prepetition Agreements and
the KCD Indenture. Notwithstanding anything pro-
vided for herein, nothing in this Order authorizes the as-
sumption or assignment of any prepetition license agree-
ments between KCD and any of the Sellers, as well as
any agreements between KCD and Sears Holdings Man-
agement Corporation and/or Sears Brands Business
Unit Corporation, or the Trademark Security Agree-
ment between KCD and U.S. Bank, National Associa-
tion (“KCD Indenture Trustee”) (such agreements, col-
lectively, the “KCD Prepetition Agreements”). In the
event the Debtors seek to assume or assign any or all of
the KCD Prepetition Agreements in the future, such as-
sumption or assignment may only be approved on not
less than ten (10) days’ notice to the KCD Indenture
Trustee, Pension Benefit Guaranty Corporation, and all
parties to such KCD Pre-Petition Agreements (as the
case may be), and an opportunity for the KCD Indenture
Trustee and such parties to object to any such assump-
tion and assignment and any proposed cure amounts.
Furthermore, nothing in this Order in any way abridges,
waives or modifies the rights of the KCD Indenture
Trustee under or in connection the KCD Indenture or
the collateral provided thereunder or under the KCD
Pre-Petition Agreements. This Order is without preju-
dice to, and does not alter or amend the KCD Indenture
Trustee’s rights or ability to take any action consistent
with its duties or obligations arising under the KCD In-
denture or under the KCD Pre-Petition Agreements,
and all such rights are expressly preserved. Further,
nothing in this Order shall prejudice or impact the rights
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of the holders of the KCD Notes to exercise any rights
they may have under the KCD Indenture, including
without limitation their right to direct the KCD Inden-
ture Trustee.

11. Consummation of Sale Transaction.
Pursuant to sections 105, 363 and 365 of the Bankruptcy
Code, the Debtors, as well as their officers, employees
and agents, are authorized to enter into, execute, deliver
and perform their obligations under and comply with the
terms of the Asset Purchase Agreement and the Related
Agreements and to close and consummate the Sale
Transaction, including by taking any and all actions as
may be reasonably necessary or desirable to implement
the Sale Transaction and each of the transactions con-
templated thereby pursuant to and in accordance with
the terms and conditions of the Asset Purchase Agree-
ment, the Related Agreements, and this Sale Order.

(a)  Approval of Conversion of Subsidi-
aries. As set forth in Section 9.2(a) of the Asset Purchase
Agreement, the Debtors are required (subject to certain
qualifications and exceptions) to take actions as in-
structed by Buyer in order to secure and preserve the
qualifications of certain of the transactions contemplated
by the Asset Purchase Agreement as reorganizations for
U.S. federal income tax purposes in connection with
which Buyer bears responsibility for any consequential
tax or costs. In accordance with such instructions, the
Debtors may be directed to convert any of the corporate
subsidiaries of Sears Holding Corporation into limited li-
ability companies whether on or before the Closing Date
of the Asset Purchase

Agreement or anytime afterwards. The Debtors are
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hereby authorized to convert any such corporate subsid-
iaries of Sears Holding Corporation to limited liability
companies as directed by Buyer in accordance with Sec-
tion 9.2(a) of the Asset Purchase Agreement.

(b)  Approval of the Steps Described in
Schedule 9.2. As set forth in Section 9.2(a) of the Asset
Purchase Agreement, the Debtors are required (subject
to certain qualifications and exceptions) to take actions
as instructed by Buyer in order to secure and preserve
the qualifications of certain of the transactions contem-
plated by the Asset Purchase Agreement as reorganiza-
tions for U.S. federal income tax purposes in connection
with which Buyer bears responsibility for any conse-
quential tax or costs. In accordance with such instrue-
tions, the Debtors are required to take the steps de-
scribed in Schedule 9.2 of the Asset Purchase Agree-
ment as soon as practicable after the Closing. The Debt-
ors are hereby authorized to take the steps described in
Schedule 9.2 of the Asset Purchase Agreement.

12. The Debtors, their affiliates and their re-
spective officers, employees and agents, are authorized
to execute and deliver, and authorized to perform under,
consummate and implement all additional instruments
and documents that may be necessary or desirable to im-
plement the Asset Purchase Agreement and Related
Agreements, including the transfer and the assignment
of all the Acquired Assets, and the assumption and as-
signment of all the Assigned Agreements, and to take all
further actions as may be (i) reasonably requested by the
Buyer for the purpose of assigning, transferring, grant-
ing, conveying and conferring to the Buyer, or reducing
to the Buyer’s possession, the Acquired Assets or (ii)
necessary or appropriate to the performance of the obli-
gations contemplated by the Asset Purchase Agreement
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or to implement the Sale Transaction, including pursu-
ant to this Sale Order, all without further order of the
Court.

13. All Persons that are currently in posses-
sion of some or all of the Acquired Assets are hereby di-
rected to surrender possession of such Acquired Assets
to the Buyer as of the Closing or at such later time as the
Buyer reasonably requests. To the extent required by
the Asset Purchase Agreement, the Debtors agree to
exercise commercially reasonable efforts to assist the
Buyer in assuring that all Persons that are presently, or
on the Closing Date may be, in possession of some or all
of the Acquired Assets will surrender possession of the
Acquired Assets to either (i) the Debtors before the
Closing Date or (ii) the Buyer on or after the Closing
Date.

14. All Persons are prohibited from taking
any action to adversely affect or interfere with the abil-
ity of the Debtors to transfer the Acquired Assets
owned by the Debtors to the Buyer in accordance with
the Asset Purchase Agreement and this Sale Order; pro-
vided that the foregoing restriction shall not prevent
any party from appealing this Sale Order in accordance
with applicable law or opposing any appeal of this Sale
Order.

15. Each Assignee has provided or will pro-
vide, as applicable, adequate assurance of future perfor-
mance of and under the Initial Assigned Agreements,
within the meaning of sections 365(b)(1) and 365(f)(2) of
the Bankruptcy Code.

16. Direction to Creditors and Parties in
Interest. On the Closing, each of the Debtors’ creditors
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and the holders of any Claims are authorized and di-
rected to execute such documents and take all other ac-
tions as may be necessary to terminate, discharge or re-
lease their Claims in the Acquired Assets, if any, as such
Claims may otherwise exist.

17. Direction to Government Agencies.
Each and every filing agent, filing officer, title agent, re-
cording agency, governmental department, secretary of
state, federal, state and local official, and any other per-
son and entity who may be required by operation of law,
the duties of its office or contract, to accept, file, register,
or otherwise record or release any documents or instru-
ments or who may be required to report or insure any
title in or to the Acquired Assets, is hereby authorized
and directed to accept any and all documents and instru-
ments necessary and appropriate to consummate the
Sale Transaction contemplated by the Asset Purchase
Agreement and approved by this Sale Order. The Buyer
and Seller are each authorized to designate a power of
attorney regarding the conveyance of properties in
Puerto Rico for recording purposes which properties
may be described in such power of attorney including the
following: (i) Fajardo: Property registered at page 178 of
volume 514 of Fajardo, Registry of Property of Puerto
Rico, property number 19,514; (ii)) Guayama: Property
registered at page 7 of volume 382 of Guayama, Registry
of Property of Puerto Rico, property number 13,562; and
(iii) Rio Piedras site 8975 is composed of two properties:
(x) property registered at page 221 of volume 466 of
Monacillos, Registry of Property of Puerto Rico San
Juan V Section, property number 17,328, and (y) prop-
erty registered at page 181 of volume 302 of Rio Piedras,
Registry of the Property of Puerto Rico San Juan V Sec-
tion, property 9,717.
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18. Assumption of Protection Agreement
Obligations. Pursuant to and in accordance with Section
2.3(e) of the Asset Purchase Agreement, the Buyer has
expressly assumed Sellers’ obligations (the “Assumed
Protection Agreement Obligations”) with respect to
warranties and protection agreements or other services
contracts (other than warranties relating to Intellectual
Property) for the goods and services of Sellers sold or
performed prior to the Closing, including any obligations
owed by Sears Re to any Seller in respect of reinsurance
of such warranties and protection agreements (collec-
tively, the “Assumed Protection Agreements”). To the
fullest extent permitted by applicable law, the Buyer is
authorized to operate in place of the Sellers with respect
to the Assumed Protection Agreements and to take any
actions contemplated to be taken by the Sellers thereun-
der, including collecting any amounts payable by any
counterparty to any such Assumed Protection Agree-
ment and performing the Assumed Protection Agree-
ment Obligations. The Court hereby orders that the
Sellers and all other parties in interest shall cooperate in
respect of Buyer’s operation in place of the Sellers under
the Assumed Protection Agreements, including, without
limitation, by furnishing such documents or records as
are necessary to the Buyer to perform the Assumed Pro-
tection Agreement Obligations without interruption.
Moreover, except for good cause based on violations of
Law unrelated to the assumption by the Buyer of the
Assumed Protection Agreement Obligations occurring
pursuant to the Asset Purchase Agreement and this
Sale Order, no regulatory agency (including, without
limitation, any state insurance regulator) shall interrupt
Buyer’s performance of the Assumed Protection Agree-
ment Obligations from and after the Closing Date with-
out first obtaining relief from this Court. The Buyer may
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continue to perform the Assumed Protection Agreement
Obligations under any existing licenses or permits of the
Sellers, with no interruption of the right of the Buyer to
so perform, until any required licenses and permits have
been transferred to the Buyer by Sellers, or new licenses
and permits have been issued to the Buyer.

19. Transfer of the Acquired Assets Free
and Clear. Pursuant to sections105(a), 363(b), 363(f) and
365 of the Bankruptcy Code, the Debtors are authorized
to transfer the Acquired Assets owned by the Debtors,
including, without limitation, Designated Agreements
(as defined below) in accordance with the terms of the
Asset Purchase Agreement and this Sale Order. The Ac-
quired Assets shall be transferred to the Buyer in ac-
cordance with the terms of the Asset Purchase Agree-
ment and this Sale Order, and upon the Closing, such
transfer shall: (i) be valid, legal, binding and effective; (ii)
vest the Buyer with all right, title and interest of the
Debtors in the Acquired Assets; and (iii) be free and
clear of all Claims against the Debtors and the Acquired
Assets owned by the Debtors (including Claims of any
Governmental Authority) in accordance with section
363(f) of the Bankruptcy Code, with the net proceeds of
the Sale Transaction from the Acquired Assets upon
which the DIP ABL Lenders (as defined in the Final
DIP Order) have a first lien being used to repay in full in
cash all DIP ABL Secured Obligations (as defined in the
Final DIP Order) on the Closing and all other Claims (in-
cluding, without limitation, contingent indemnification
obligations) that represent interests in property shall at-
tach to the net proceeds of the Sale Transaction, in the
same order of their priority and with the same validity,
force and effect which they now have against the Ac-
quired Assets, subject to any claims and defenses the
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Debtors may possess with respect thereto, in each case
immediately before the Closing. The cash portion of the
Purchase Price, to the extent payable, that is paid in con-
nection with a Buyout Option shall be deposited and held
in segregated accounts in accordance with Section 3.1 of
the Asset Purchase Agreement with the Liens of any
lenders other than Buyer or Affiliates attaching to the
cash proceeds held in the applicable designated segre-
gated account in the same order of priority and with the
same validity, force and effect as the original Liens of
such lenders, and such proceeds shall be released to such
lenders within two (2) business days following the Clos-
ing Date and shall not otherwise be used by the Debtors
without further order of the Bankruptey Court. Not-
withstanding anything to the contrary herein or in the
Asset Purchase Agreement, nothing in this Order shall
approve the sale or transfer of any Acquired Assets of
non-Debtors free and clear of Claims pursuant to section
363(f) of the Bankruptcy Code. Notwithstanding the
foregoing or any other provision of this Sale Order or the
Asset Purchase Agreement to the contrary, the transfer
of the Acquired Assets to the Buyer shall not be free and
clear of, and shall not impair in any respect, any (A) set-
off or recoupment rights or other affirmative defenses to
payment held by either: (1) any party to an Initial As-
signed Agreement (other than the Debtors), including,
without limitation, Cross Country Home Service, Inc.,
that timely filed an objection preserving such right or
defense, pursuant to the terms of such Assigned Agree-
ments and applicable law, including without limitation
any valid return and credit rights under such Assigned
Agreements; (2) any party to an Assigned Agreement
(other than the Debtors) that is not an Initial Assigned
Agreement on Exhibit A that filed a timely objection
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preserving such right or defense, including, without lim-
itation, the Amazon entities listed in the exhibits to the
objection filed as Docket No. 1986 (collectively, “Ama-
zon”), Cardinal Health 110, LLC (“CH _110”), Cardinal
Health 112, LLC (“CH 112”), and Cardinal Health PR
120, Inc. (“CH PR 120,” and together with CH 110 and
CH 112, collectively hereinafter “Cardinal Health”), LG
Electronics USA, Inc. (“LGEUS”) and LG Electronics
Alabama, Inc.(collectively with LGEUS and each indi-
vidually, "LLG”) and Valvoline LLC, pursuant to the
terms of such Assigned Agreements, (I) the Alliance
Agreement (as defined in Limited Objection And Reser-
vation of Rights Of LG Electronics USA, Inc. And LG
Electronics Alabama, Inc. To The Global Asset Sale
Transaction; Notice of Cure Costs and Potential As-
sumption And Assignment of Executory Contracts And
Unexpired Leases in Connection With Global Sale
Transaction; and Supplemental Notice of Cure Costs and
Potential Assumption and Assignment of Executory
Contracts and Unexpired Leases in Connection with
Global Sale Transactions, Docket No. 2079 (the “LG
Limited Objection and Reservation of Rights”)), (IT) the
Kenmore Supply Agreement and MSA, as defined in the
LG Limited Objection and Reservation of Rights, and
(IT1I) all other contracts giving rise to the Acquired Re-
ceivables, and/or (IV) applicable law, including without
limitation, any valid return and credit rights; all amounts
owing under the MSA; all rebates; credits; allowances;
credit memos; and accruals under such Assigned Agree-
ments and the other foregoing agreements, and the ap-
plicable non-Debtor counterparty shall subsequently
provide a notice setting forth the monetary amount of
rights of recoupment and setoff believed to be currently
outstanding as of the time of receipt of the applicable
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Designated Lease Notice or Designated Additional Con-
tract Notice to counsel for the Debtors and the Buyer on
or before eight (8) days after such non-Debtor counter-
party’s and such counterparty’s counsel’s (if known) re-
ceipt of the applicable Designated Lease Notice or Des-
ignated Additional Contract Notice (with any disputes
over such amount resolved as provided in paragraph 35
of this Sale Order), or (3) any party that filed a timely
objection and is an obligor on any Acquired Receivables,
including, without limitation, Amazon, Cardinal Health,
LG and Valvoline LLC, pursuant to the terms of the con-
tracts giving rise to such Acquired Receivables and/or
applicable law, whether or not such contracts are being
assumed and assigned by the Debtors to the Buyer, in-
cluding without limitation, any valid return, refund and
credit rights; all amounts owing under the MSA; allow-
ances; rebates; credits; credit memos; and accruals under
such contracts, and (B) rights of LGEUS to directly sell
Sears Branded Products Safety Stock (as defined in the
Kenmore Supply Agreement) and/or Finished Goods (as
defined in the Kenmore Supply Agreement) in accord-
ance with 8.C.ii and Y8.F of the Kenmore Supply
Agreement (as defined in the LG Limited Objection and
Reservation of Rights), including, without limitation, the
obligations and restrictions imposed on LGEUS there-
under. Notwithstanding the foregoing, with respect to
those tenants and subtenants that filed an objection to
the sale, all rights are reserved with respect to (i) all ten-
ants’ or subtenants’ rights to assert validly enforceable
rights under section 365(h) or Section 363(e) of the Bank-
ruptey Code and applicable agreements and state law
and objections to the ability of the Debtors to assume
and assign leases or sell real property free and clear of
tenants’ or subtenants’ interests under Section 363(f) of
the Bankruptcy Code (and Debtors’ or Buyers’ rights to
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contest such rights) and (ii) the Debtors’ rights to as-
sume or reject a lease or sublease where the Debtor is
the landlord or sub-landlord and all tenants’ or subten-
ants’ objections to the same, including, without limita-
tion, objections to the assumption and assignment of
leases or the sale of real property free and clear of ten-
ants’ or subtenants’ rights and interests, whether under
section 363(f) of the Bankruptcy Code or otherwise. In
the event that the parties are unable to resolve the is-
sues in the pending objections, these issues will be set
for hearing on a mutually convenient date after closing.
Notwithstanding anything in this Sale Order or other-
wise to the contrary, any Acquired Assets or Designata-
ble Leases that are subject to or encumbered by a lease
or sublease held by a tenant or subtenant as applicable,
remains subject to or encumbered by such lease or sub-
lease on and after the Closing, subject to a further hear-
ing on a date to be determined or an agreed upon resolu-
tion by such tenant or subtenant, the Debtors, and
Buyer.

20. This Sale Order: (i) shall be effective as a
determination that, as of the Closing, all Claims against
the Debtors have been unconditionally released, dis-
charged and terminated as to the Acquired Assets, and
that the conveyances and transfers described herein
have been effected; and (ii) is and shall be binding upon
and govern the acts of all persons, including all filing
agents, filing officers, title agents, title companies, re-
corders of mortgages, recorders of deeds, registrars of
deeds, administrative agencies, governmental depart-
ments, secretaries of state, federal, state, county and lo-
cal officials and all other persons who may be required
by operation of law, the duties of their office, or contract,
to accept, file, register or otherwise record or release
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any documents or instruments that reflect that the
Buyer is the assignee and owner of the Acquired Assets
free and clear of all Claims, or who may be required to
report or insure any title or state of title in or to any
lease (all such entities being referred to as “Recording
Officers”). All Recording Officers are authorized and
specifically directed to strike recorded Claims against
the Acquired Assets owned by the Debtors recorded
prior to the date of this Sale Order. A certified copy of
this Sale Order may be filed with the appropriate Re-
cording Officers to evidence cancellation of any recorded
Claims against the Acquired Assets recorded prior to
the date of this Sale Order. All Recording Officers are
hereby directed to accept for filing any and all of the doc-
uments and instruments necessary and appropriate to
consummate the transactions contemplated by the Asset
Purchase Agreement.

21. Following the Closing, no holder of any
Claim against the Debtors or their estates shall interfere
with the Buyer’s title to or use and enjoyment of the Ac-
quired Assets based on or related to any such Claim or
based on any actions the Debtors may take in these chap-
ter 11 cases.

22. Except as expressly set forth herein or in
the Asset Purchase Agreement, the Buyer Related Par-
ties and their successors and assigns shall have no liabil-
ity for any Claim against the Debtors or the Debtors’ es-
tates or Excluded Liabilities, whether known or un-
known as of the Closing Date, now existing or hereafter
arising, whether fixed or contingent, whether deriva-
tively, vicariously, as a transferee, successor, alter ego,
or otherwise, of any kind, nature or character whatso-
ever, by reason of any theory of law or equity, including
Claims or Excluded Liabilities arising under, without
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limitation: (i) any employment or labor agreements or
the termination thereof relating to the Debtors; (ii) any
pension, welfare, compensation or other employee bene-
fit plans, agreements, practices and programs, including,
without limitation, any pension plan of or related to any
of the Debtors or any Debtor’s affiliates or predecessors
or any current or former employees of any of the forego-
ing, including, without limitation, the Employee Plans
and any participation or other agreements related to the
Employee Plans, or the termination of any of the forego-
ing; (iii) the Debtors’ business operations or the cessa-
tion thereof; (iv) any litigation involving one or more of
the Debtors; and (v) any employee, workers’ compensa-
tion, occupational disease or unemployment or tempo-
rary disability related law, including, without limitation,
claims that might otherwise arise under or pursuant to:
(A) the Employee Retirement Income Security Act of
1974, as amended; (B) the Fair Labor Standards Act; (C)
Title VII of the Civil Rights Act of 1964; (D) the Federal
Rehabilitation Act of 1973; (E) the National Labor Rela-
tions Act; (F) the Worker Adjustment and Retraining
Notification Act of 1988; (G) the Age Discrimination and
Employee Act of 1967 and Age Discrimination in Em-
ployment Act, as amended; (H) the Americans with Dis-
abilities Act of 1990; (I) the Consolidated Omnibus
Budget Reconciliation Act of 1985; (J) the Multiem-
ployer Pension Plan Amendments Act of 1980; (K) state
and local discrimination laws; (L) state and local unem-
ployment compensation laws or any other similar state
and local laws; (M) state workers’ compensation laws;
(N) any other state, local or federal employee benefit
laws, regulations or rules or other state, local or federal
laws, regulations or rules relating to, wages, benefits,
employment or termination of employment with any or
all Debtors or any predecessors; (O) any antitrust laws;
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(P) any product liability or similar laws, whether state
or federal or otherwise; (Q) any environmental laws,
rules, or regulations, including, without limitation, under
the Comprehensive Environmental Response, Compen-
sation, and Liability Act, 42 U.S.C. §§ 9601, et seq., or
similar state statutes; (R) PACA,; (S) any bulk sales or
similar laws; (T) any federal, state or local tax statutes,
regulations or ordinances, including, without limitation,
the Internal Revenue Code of 1986, as amended; and (U)
any common law doctrine of de facto merger or successor
or transferee liability, successor-in-interest liability the-
ory or any other theory of or related to successor liabil-
ity.

23. If any Person that has filed financing
statements, mortgages, mechanic’s liens, lis pendens or
other documents or agreements evidencing Claims
against or in the Debtors or the Acquired Assets owned
by the Debtors shall not have delivered to the Debtors
prior to the Closing, in proper form for filing and exe-
cuted by the appropriate parties, termination state-
ments, instruments of satisfaction, or, as appropriate, re-
leases of all Claims (collectively, the “Release Docu-
ments”) the Person has with respect to the Debtors or
the Acquired Assets or otherwise, then with regard to
the Acquired Assets that are purchased by the Buyer
pursuant to the Asset Purchase Agreement and this
Sale Order: (i) the Debtors are hereby authorized and di-
rected to, and the Buyer is hereby authorized to, execute
and file such statements, instruments, releases and
other documents on behalf of the person with respect to
the Acquired Assets; (ii) the Buyer is hereby authorized
to file, register or otherwise record a certified copy of
this Sale Order, which, once filed, registered or other-
wise recorded, shall constitute conclusive evidence of
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the release of all Claims against the Acquired Assets;
and (iii) the Buyer may seek in this Court or any other
court to compel appropriate persons to execute termina-
tion statements, instruments of satisfaction, and re-
leases of all Claims with respect to the Acquired Assets
other than liabilities expressly assumed under the Asset
Purchase Agreement; provided that, notwithstanding
anything in this Sale Order or the Asset Purchase
Agreement to the contrary, the provisions of this Sale
Order shall be selfexecuting, and neither the Sellers nor
Buyer shall be required to execute or file releases, ter-
mination statements, assignments, consents, or other in-
struments in order to effectuate, consummate, and im-
plement the provisions of this Sale Order. This Sale Or-
der is deemed to be in recordable form sufficient to be
placed in the filing or recording system of each and every
federal, state, county or local government agency, de-
partment or office.

24. On the Closing Date, and subject to the
terms of this Sale Order, this Sale Order shall be consid-
ered and constitute for any and all purposes a full and
complete general assignment, conveyance and transfer
by the Debtors of the Acquired Assets acquired under
the Asset Purchase Agreement or a bill of sale or assign-
ment transferring good and marketable, indefeasible ti-
tle and interest in all of the Debtors’ right, title, and in-
terest in and to the Acquired Assets to the Buyer.

25. To the extent permitted by applicable
Law and in accordance with the terms of the Asset Pur-
chase Agreement and the Related Agreements, during
the Management Services Period, the applicable Sellers
shall remain the manager, controller or operator of each
Acquired Property, Occupancy Leased Premise and
Sparrow Property solely to the limited extent required
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for any Permit applicable to such Acquired Property,
Occupancy Leased Premise or Sparrow Property (in the
case of the Sparrow Properties, solely to the extent of
any Sellers’ rights related to the Sparrow Properties) to
remain effective (the “Management Services”). Not-
withstanding the foregoing, to the fullest extent permit-
ted by applicable Law, Buyer and its Affiliated Design-
ees are appointed as agent of such Seller to manage, con-
trol and operate each of: (i) the Acquired Properties; (ii)
Occupancy Leased Premises; and (iii) the Sparrow Prop-
erties (in the case of the Sparrow Properties, solely to
the extent of any Sellers’ rights related to the Sparrow
Properties) at which Management Services are being
provided (collectively, the “Managed Properties”). Pur-
suant to their appointment as Sellers’ agent, Buyer and
its Affiliated Designees shall be entitled to manage, con-
trol and operate each of the Managed Properties as they
see fit in their sole discretion (in each case, subject to the
terms and conditions of any applicable leases or Restric-
tive Covenants (as defined below)) and collect and retain
all revenues generated by each Managed Property. All
existing licenses or permits applicable to the business
shall remain in place for the Buyer’s or its Applicable
Designee or its Applicable Designee benefit until either
new licenses and permits are obtained or existing li-
censes and permits are transferred in accordance with
applicable administrative procedures and, in further-
ance thereof, the Management Services to be provided
to the Buyer and its Affiliated Designees pursuant to
Section 8.8(b) of the Asset Purchase Agreement are
hereby approved in their entirety. Moreover, except for
good cause based on violations of Law unrelated to the
assumption by the Buyer and its Affiliated Designees of
the existing licenses and permits applicable to the busi-
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ness occurring pursuant to the Asset Purchase Agree-
ment and this Sale Order, no licensing or permitting au-
thority or other regulatory agency shall interrupt
Buyer’s or any Affiliated Designee’s operation of the
business from and after the Closing Date without first
obtaining relief from this Court. To the extent that
Buyer seeks to designate to any person other than
Buyer, including Buyer’s Affiliates, prior written notice
shall be provided to any landlord of the applicable prop-
erty.

26. Transition Services.

(a) Pursuant to the Asset Purchase
Agreement, the Parties shall enter into a Services
Agreement on the Closing Date pursuant to which, ef-
fective as of the Closing Date, Sellers shall provide to
Buyer and Buyer shall provide to Sellers, as applicable,
certain services for a transitional period following the
Closing Date. The Buyer and the Sellers are hereby au-
thorized to execute and deliver any additional documen-
tation as contemplated by the Asset Purchase Agree-
ment, and to perform all such other and further acts as
may be required under or in connection with the Ser-
vices Agreement, including executing the Services
Agreement and performing and receiving services
thereunder. The Debtors shall serve a copy of the Ser-
vices Agreement upon all parties that provide services
to the Debtors that are subject to the Services Agree-
ment within two (2) Business Days of execution. A form
of the Services Agreement (subject to modification in
advance of execution) has been filed with the Court and
was summarized to the Court at the Hearing. All such
parties’ rights are reserved, and if any such party raises
an issue with respect to the terms of the Services Agree-
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ment, which cannot be resolved by agreement of the par-
ties, such issue will be heard by the Court on an expe-
dited basis.

(b)  Pursuant to the Asset Purchase
Agreement, the Parties shall execute, effective as of the
Closing Date, the Occupancy Agreement and the Seller
Occupancy Agreement pursuant to which Sellers shall
provide Buyer and Buyer shall provide Sellers, as appli-
cable, with the right to occupy and operate certain of the
Acquired Assets and the Designated Leases following
the Closing Date. The Buyer and the Sellers are hereby
authorized to enter into, execute and deliver any addi-
tional documentation as contemplated by the Asset Pur-
chase Agreement, with respect to the Occupancy Agree-
ment and the Seller Occupancy Agreement and to per-
form all such other and further acts as may be required
under or in connection with the Occupancy Agreement
and the Seller Occupancy Agreement.

(¢) Notwithstanding any other provi-
sion of this Sale Order, if the Debtors, after the Closing,
remain the owners of any pharmacy scripts, prescrip-
tion lists or any Inventory (as defined in the Asset Pur-
chase Agreement) consisting of prescription medica-
tion or related pharmaceutical Inventory (the “Phar-
macy Collateral”) or any other Acquired Assets solely
to effect an orderly transition of such Acquired Assets
to the Buyer (such Acquired Assets, including any
Pharmacy Collateral, the “Transition Assets”), includ-
ing, without limitation, to allow time to resolve regula-
tory or other legal issues, (i) such Transition Assets
shall be free and clear of any and all Claims in accord-
ance with the terms of this Sale Order as if such Tran-
sition Assets were transferred to the Buyer as of the
Closing and (ii) the Debtors are hereby authorized to
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grant to the agent (the “Transform ABL Agent”), for
the benefit of itself, the lenders and the other credit
parties under the ABL Financing (as defined in the As-
set Purchase Agreement) (collectively, the “Transform
Credit Parties”), continuing, valid, binding and non-
avoidable, automatically and properly perfected first
priority liens on and security interests in the Transition
Assets to the same extent the Transform ABL Agent
would have a lien in such Transition Assets had owner-
ship been transferred to the Buyer at Closing (the
“Transition Liens”) as security for the full and prompt
performance and payment when due (whether at
stated maturity, by acceleration or otherwise) of all ob-
ligations under the financing documents evidencing the
ABL Financing (the “Transform Financing Docu-
ments”) and the Debtors shall honor the Transition
Liens as if the Debtors were parties to the Transform
Financing Documents, and had granted the liens there-
under. The Transition Liens granted by the Debtors
shall be deemed automatically and properly perfected
valid and enforceable simultaneously with the occur-
rence of Closing pursuant to the terms of this Sale Or-
der without the necessity of the execution of security
agreements, control agreements, pledge agreements,
financing statements, mortgages, schedules or other
similar documents, or the possession or control of the
Transform Credit Parties of any Transition Assets.
The automatic stay imposed under section 362(a) of the
Bankruptcy Code is hereby modified as necessary to (a)
permit the Debtors to grant the Transition Liens and
(b) permit the Transform Credit Parties to take any
and all actions and exercise any and all remedies with
respect to the Transition Liens as if such liens were
granted under the Transform Financing Documents;
provided, however, that the Buyer shall bear any costs
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incurred by the Debtors in connection with the Transi-
tion Liens, including participating in or responding to
any enforcement actions taken by the Transform
Credit Parties with respect to the Transition Assets or
the Transition Liens. Immediately upon transfer of any
of the Transition Assets to the Buyer, (i) the Transition
Assets so transferred shall become subject in all re-
spects to the liens and security interests granted for
the benefit of the Transform Credit Parties under the
Transform Financing Documents and (ii) the respec-
tive Transition Lien over the applicable transferred
Transition Assets shall terminate and be of no further
force or effect against the Debtors. The Debtors and
their successors and assigns are hereby prohibited
from granting any lien, mortgage, encumbrance or any
other interest, other than the Transition Liens, on all
or a portion of the Transition Assets, and any lien,
mortgage, encumbrance, or any other interest in con-
travention of this paragraph, including any liens or
claims related to adequate protection under the Final
DIP Order (as defined below), the Junior DIP Order or
any other order of this Court, shall be void ab initio.
The Court shall retain jurisdiction to enforce the Tran-
sition Liens and any disputes among the Transform
Credit Parties, the Debtors and/or the Buyer with re-
spect to the Transition Liens.

(d)  Notwithstanding any other provi-
sion of this Sale Order, if the Debtors, after the Closing,
remain the owners of any Acquired Assets that are col-
lateral of the Real Estate Financing, solely to effect an
orderly transition of such Acquired Assets to the Buyer
(such Acquired Assets, the “Transition Real Estate As-
sets”), including, without limitation, to allow time to re-
solve regulatory or other legal issues, (i) such Transition
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Assets shall be free and clear of any and all Claims in
accordance with the terms of this Sale Order as if such
Transition Assets were transferred to the Buyer as of
the Closing and (ii) the Debtors are hereby authorized to
grant to the agent (the “Transform Real Estate Agent”),
for the benefit of itself and the lenders under the Real
Estate Financing (as defined in the Asset Purchase
Agreement) (collectively, the “Transform Real Estate
Credit Parties”), continuing, valid, binding and non-
avoidable, automatically and properly perfected first
priority liens on and security interests in the Transition
Real Estate Assets to the same extent the Transform
Real Estate Agent would have a lien in such Transition
Real Estate Assets had ownership been transferred to
the Buyer at Closing (the “Transition Real Estate
Liens”) as security for the full and prompt performance
and payment when due (whether at stated maturity, by
acceleration or otherwise) of all obligations under the fi-
nancing documents evidencing the Real Estate Financ-
ing (the “Transform Real Estate Financing Docu-
ments”) and the Debtors shall honor the Transition Real
Estate Liens as if the Debtors were parties to the Trans-
form Real Estate Financing Documents, and had
granted the liens thereunder. The Transition Real Es-
tate Liens granted by the Debtors shall be deemed au-
tomatically and properly perfected and valid and en-
forceable simultaneously with the occurrence of Closing
pursuant to the terms of this Sale Order without the ne-
cessity of the execution of security agreements, control
agreements, pledge agreements, financing statements,
mortgages, schedules or other similar documents, or the
possession or control of the Transform Credit Parties of
any Transition Assets. The automatic stay imposed un-
der section 362(a) of the Bankruptecy Code is hereby
modified as necessary to (a) permit the Debtors to grant
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the Transition Real Estate Liens and (b) permit the
Transform Real Estate Credit Parties to take any and
all actions and exercise any and all remedies with re-
spect to the Transition Real Estate Liens as if such liens
were granted under the Transform Real Estate Financ-
ing Documents; provided, however, that the Buyer shall
bear any costs incurred by the Debtors in connection
with participating in or responding to any enforcement
actions taken by the Transform Real Estate Credit Par-
ties with respect to the Transition Real Estate Assets or
the Transition Real Estate Liens. Immediately upon
transfer of any of the Transition Real Estate Assets to
the Buyer, (i) the Transition Real Estate Assets so
transferred shall become subject in all respects to the
liens and security interests granted for the benefit of the
Transform Real Estate Credit Parties under the Trans-
form Real Estate Financing Documents and (ii) the re-
spective Transition Real Estate Lien over the applicable
transferred Transition Real Estate Assets shall termi-
nate and be of no further force or effect against the Debt-
ors. The Debtors and their successors and assigns are
hereby prohibited from granting any lien, mortgage, en-
cumbrance or any other interest, other than the Transi-
tion Real Estate Liens, on all or a portion of the Transi-
tion Real Estate Assets, and any lien, mortgage, encum-
brance, or any other interest in contravention of this
paragraph, including any liens or claims related to ade-
quate protection under the Final DIP Order (as defined
below), the Junior DIP Order or any other order of this
Court, shall be void ab initio. The Court shall retain ju-
risdiction to enforce the Transition Real Estate Liens
and any disputes among the Transform Real Estate
Credit Parties, the Debtors and/or the Buyer with re-
spect to the Transition Real Estate Liens.
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(e)  Notwithstanding the foregoing, any
liens granted under paragraphs 26(c) and (d), above,
shall not include those unexpired leases of nonresidential
real property where any lessor has consent rights over
the granting of any such lien and/or the affected lease
prohibits the granting of such lien but, in that event,
shall include, and be limited to, the proceeds of the pro-
spective disposition of those leases.

® Any and all proceeds from the sale
of Transition Assets, whenever arising, including all
Pharmacy Receivables (as defined in the ABL Financing
and the Transform Financing Documents) and Credit
Card Receivables (collectively, the “Transition Pro-
ceeds”) shall be treated as Acquired Assets and be free
and clear of any and all liens and Claims in accordance
with the terms of this Sale Order as if such Transition
Proceeds were transferred to the Buyer as of the Clos-
ing, and shall automatically and without any further ac-
tion become subject to the first priority liens and secu-
rity interests of the Transform Credit Parties under the
Transform Financing Documents pursuant to the terms
of this Sale Order without the necessity of the execution
of security agreements, control agreements, pledge
agreements, financing statements, mortgages, sched-
ules or other similar documents, or the possession or con-
trol of the Transform Credit Parties of any Transition
Proceeds.

(g)  Pursuant to the Asset Purchase
Agreement, the Parties shall enter into an Employee
Lease Agreement on the Closing Date pursuant to
which, effective as of the Closing Date, Sellers shall pro-
vide to the Buyer the services of certain Business Em-
ployees for a transitional period. The Buyer and the
Sellers are hereby authorized to execute and deliver any
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additional documentation as contemplated by the Asset
Purchase Agreement, and to perform all such other and
further acts as may be required under or in connection
with the Employee Lease Agreement, including execut-
ing the Employee Lease Agreement and performing and
receiving services thereunder.

217. No Successor or Other Derivative Lia-
bility. By virtue of the Sale Transaction, the Buyer Re-
lated Parties and their affiliates, successors and assigns
shall not be deemed or considered to: (i) be a legal suc-
cessor, or otherwise be deemed a successor to any of the
Debtors; (ii) have, de facto or otherwise, merged with or
into any or all Debtors; (iii) be consolidated with the
Debtors or their estates; or (iv) be an alter ego or a con-
tinuation or substantial continuation, or be holding itself
out as a mere continuation, of any of the Debtors or their
respective estates, businesses or operations, or any en-
terprise of the Debtors, in each case by any law or eq-
uity, and the Buyer Related Parties have not assumed
nor are they in any way responsible for any liability or
obligation of the Debtors or the Debtors’ estates, except
with respect to the Assumed Liabilities. Except as ex-
pressly set forth in the Asset Purchase Agreement, the
Buyer and its affiliates, successors and assigns shall
have no successor, transferee or vicarious liability of any
kind or character, including, without limitation, under
any theory of foreign, federal, state or local antitrust, en-
vironmental, successor, tax, ERISA, assignee or trans-
feree liability, labor, product liability, employment, de
facto merger, substantial continuity, or other law, rule,
regulation or doctrine, whether known or unknown as of
the Closing Date, now existing or hereafter arising,
whether asserted or unasserted, fixed or contingent, lig-
uidated or unliquidated with respect to the Debtors or




129

any obligations of the Debtors arising prior to the Clos-
ing Date, including, without limitation, liabilities on ac-
count of any taxes or other Governmental Authority
fees, contributions or surcharges, in each case arising,
accruing or payable under, out of, in connection with, or
in any way relating to, the operation of the Acquired As-
sets prior to the Closing Date or arising based on actions
of the Debtors taken after the Closing Date; provided,
however, that nothing herein shall limit the liability or
obligations of Buyer or any Assignee of a Contract or
Lease with respect to the Reserved Lease Issues.

28. Assumption and Assignment of As-
signed Agreements. Subject to paragraph 29, and con-

ditioned upon the occurrence of the Closing Date and
paragraphs 33 to 43 with respect to Designatable Leases
and Additional Contracts, the Debtors are hereby au-
thorized in accordance with sections 105(a) and 365 of the
Bankruptcy Code to assume and assign the Assigned
Agreements to the Buyer free and clear of all Claims to
the extent set forth in this Sale Order, and to execute
and deliver to the Buyer such documents or other instru-
ments as may be necessary to assign and transfer the
Assigned Agreements to the Buyer as provided in the
Asset Purchase Agreement. With respect to each of the
Assigned Agreements, the Buyer, in accordance with
the provisions of the Asset Purchase Agreement, has
cured or will cure before the Closing Date or the As-
sumption Effective Date, or have provided adequate as-
surance of the prompt cure after the Closing of, any mon-
etary default required to be cured with respect to the
Assigned Agreements under section 365(b)(1) of the
Bankruptcy Code, and the Buyer has provided adequate
assurance of future performance under the Assigned
Agreements in satisfaction of sections 365(b) and 365(f)
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of the Bankruptecy Code to the extent that any such as-
surance is required and not waived by the non-debtor
counterparties to such Assigned Agreements. Upon the
applicable Assumption Effective Date with respect to an
Assigned Agreement, the Buyer shall be fully and irrev-
ocably vested with all rights, title and interest of the
Debtors under such Assigned Agreement and, pursuant
to section 365(k) of the Bankruptey Code, the Debtors
shall be relieved from any further liability with respect
to breach of such Assigned Agreement occurring after
such assumption and assignment to Buyer as provided
in section 365(k). Buyer acknowledges and agrees that
from and after the applicable Assumption Effective Date
with respect to an Assigned Agreement, subject to and
in accordance with the Asset Purchase Agreement, it
shall comply with the terms of each of such Assigned
Agreement in its entirety, including any indemnification
obligations expressly contained in such Assigned Agree-
ment that could arise as a result of events or omissions
that occur from and after the Closing, unless any such
provisions are not enforceable pursuant to the terms of
this Sale Order. The assumption by the Debtors and as-
signment to the Buyer of any Assigned Agreement shall
not be a default under such Assigned Agreement. In ac-
cordance with the terms of the Asset Purchase Agree-
ment, with respect to liabilities from any Assumed
503(b)(9) Claims, Buyer shall not be obligated to make
any payments in respect of such liabilities until the ear-
lier of: (i) the date that is 120 days following the closing
of the sale; and (ii) the date on which a chapter 11 plan is
confirmed by the Court with respect to the Debtors; pro-
vided further in accordance with the terms of the Asset
Purchase Agreement, that with respect to the liabilities
from any Other Payables, Buyer shall not be obligated
to make any payments in respect of such liabilities until
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the later of: (i) the Closing Date; and (ii) the date that the
applicable obligation thereunder becomes due in the or-
dinary course of business; provided further, and for the
avoidance of doubt, the Buyer’s agreement to pay As-
sumed 503(b)(9) Claims, Specified Payables, or any other
administrative or priority claim of the Sellers pursuant
to the terms of the Asset Purchase Agreement is a gen-
eral unsecured contractual obligation of the Buyer owed
solely to the Sellers.

29. Provided that assumption of a Contract
has been approved by the Bankruptey Court, all Cure
Costs that have not been waived by, or as to which an
objection has been filed by, or that have not been other-
wise addressed in an alternate arrangement with, any
non-debtor party to an Assigned Agreement shall be: (i)
paid in cash by the Buyers, on or before the Assumption
Effective Date as to the undisputed amounts and (ii) re-
served against the establishment of a cash reserve as to
any disputed cure amounts by Buyer at least two (2)
days after the Assumption Effective Date (a “Cure Cost
Reserve”) and paid promptly upon resolution of any such
disputed Cure Cost; provided that to the extent a new
agreement by and between the Buyer and the counter-
party to the applicable Assigned Agreement is entered
into, such agreement shall provide for the Buyer’s pay-
ment of applicable Cure Costs in an amount agreed to by
the Buyer and the counterparty, and any such agree-
ment shall require the counterparty’s waiver of any and
all prepetition claims against the Debtors based on the
Assigned Agreement, and any damage claims arising out
of the rejection of any such Assigned Agreement, and
the Debtors shall have no liability therefor in accordance
with the terms of the Asset Purchase Agreement on the
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applicable Assumption Effective Date to the extent pro-
vided in section 365(k) of the Bankruptcy Code. Payment
of Cure Costs as required under section 365(b) of the
Bankruptcy Code with respect to the Initial Assigned
Agreements identified on Exhibit A hereto (including
the Citi Card Agreement (as defined below)), shall: (i) be
in full satisfaction and cure of any and all defaults under
these Assigned Agreements, whether monetary or non-
monetary; and (ii) compensate the non-Debtor counter-
party for any actual pecuniary loss resulting from such
defaults. For the avoidance of doubt, and pursuant to
Section 8.9 of the Asset Purchase Agreement, notwith-
standing that certain Amended and Restated Master
Lease Agreement (the “Sparrow Master Lease”), dated
as of March 14, 2018, by and between certain of the Debt-
ors, as lessee, and SRC O.P. LL.C, SRC Facilities LLC
and SRC Real Estate (TX), LLLC, as lessors (collectively,
the “Sparrow Entities”) being designated an Initial As-
signed Agreement, the Buyer reserves all of its rights
with respect to any rent that was due and owing to the
Sparrow Entities under the Sparrow Master Lease and
that remains unpaid as of the Closing Date, and the
Debtors reserve all of their rights and objections with
respect thereto.

30. The Debtors served all counterparties to
the Initial Assigned Agreements, identified on Exhibit
A hereto (including the Citi Card Agreement), with an
Assumption and Assignment Notice and the deadline to
object to the Cure Costs and adequate assurance of fu-
ture performance with respect to the Buyer has passed.
Accordingly, unless an objection to the proposed Cure
Costs or Adequate Assurance Information with respect
to the Buyer was filed and served before the applicable
deadline, each non-Debtor party to an Initial Assigned
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Agreement is forever barred, estopped and permanently
enjoined from asserting against the Debtors or the
Buyer, their affiliates, successors or assigns or the prop-
erty of any of them, any default existing as of the date of
the Sale Hearing if such default was not raised or as-
serted prior to or at the Sale Hearing.

31. Nothing in this Sale Order shall affect the
rights of the Buyer, to the extent such rights are pro-
vided in the Asset Purchase Agreement, to add or re-
move any Potential Transferred Agreement to or from
the list of Assigned Agreements set forth in the Asset
Purchase Agreement in accordance with the terms
thereof. All of the requirements of sections 365(b) and
365(f), including without limitation, the demonstration of
adequate assurance of future performance and Cure
Costs required under the Bankruptcy Code have been
satisfied for the assumption by the Debtors, and the as-
signment by the Debtors to the Buyer, solely with re-
spect to the Initial Assigned Agreements identified on
Exhibit A hereto (including the Citi Card Agreement).
The Buyer has satisfied its adequate assurance of future
performance requirements with respect to the Initial
Assigned Agreements identified on Exhibit A hereto
(including the Citi Card Agreement) and in connection
therewith has presented sufficient evidence regarding
the Buyer’s business plan and demonstrated it is suffi-
ciently capitalized to comply with the necessary obliga-
tions under the Initial Assigned Agreements, identified
on Exhibit A hereto (including the Citi Card Agree-
ment). All objections to the Debtors’, Buyer’s or any
other Assignee’s adequate assurance of financial perfor-
mance that were timely filed (other than adequate assur-
ance objections that related to the Initial Assigned
Agreements identified on Exhibit A hereto (including
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the Citi Card Agreement) are fully reserved pending
further hearing of this Court and nothing in this Sale Or-
der shall limit such objections in any respect.

32. To the extent a counterparty to an As-
signed Agreement failed to timely object to a Cure Cost,
such Cure Cost has been and shall be deemed to be fi-
nally determined as of the Debtors’ filing of the Assump-
tion and Assignment Notice and any such counterparty
shall be barred, and forever prohibited from challenging,
objecting to or denying the validity and finality of the
Cure Cost as of such dates.

33. Designation Rights Procedures. The
Debtors are authorized, at the direction of the Buyer

pursuant to the Asset Purchase Agreement, to seek to
assume and to assign pursuant to sections 363 and 365 of
the Bankruptcy Code, the Designatable Leases and any
Additional Contracts that the Buyer designates for as-
sumption and assignment in accordance with the Asset
Purchase Agreement and this Sale Order including to a
permitted Assignee, as applicable. Each of the Designa-
table Leases and Additional Contracts (to the extent the
Additional Contracts are executory contracts) consti-
tutes an unexpired lease or executory contract within
the meaning of section 365 of the Bankruptcy Code and,
at the Buyer’s election, will be deemed assumed and as-
signed by the Debtors on the Assumption Effective Date
subject to compliance with and the procedures set forth
in the Asset Purchase Agreement and herein. The as-
sumption of any liabilities under a Designatable Lease
or such Additional Contracts that are assumed by an As-

10 Tn the case of any conflict between the provisions of the Asset
Purchase Agreement and this Order, this Order shall govern.
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signee shall constitute a legal, valid and effective delega-
tion of all liabilities thereunder to the applicable As-
signee and, following payment of all amounts required to
be paid by agreement of the parties or an order of the
Court, and except as expressly set forth in the Asset
Purchase

Agreement or this Sale Order, shall divest the Debtors
of all liability with respect to such Designatable Lease or
Additional Contract for any breach of such Designatable
Lease or Additional Contract occurring after the appli-
cable Designation Assignment Date or any breach of
such Additional Contract after the applicable date on
which such Additional Contract is assigned to the appli-
cable Assignee in accordance with Section 2.9 of the As-
set Purchase Agreement, in each case, to the extent pro-
vided in section 365(k) of the Bankruptcy Code.

34.  The Debtors served all counterparties to
the Designatable Leases and Additional Contracts (to
the extent the Additional Contracts are executory con-
tracts) listed as Potential Transferred Agreements
(“Designatable Contract Counterparties”) with an As-
sumption and Assignment Notice and the deadline to ob-
ject to the Cure Costs and adequate assurance of future
performance with respect to the Buyer has passed.!! Ac-
cordingly, unless an objection to the proposed Cure

11 The Debtors served all counterparties to Potential Transferred
Agreements (to the extent the Potential Transferred Agreement is
an executory contract or lease and was listed on the Notice of Cure
Costs and Potential Assumption and Assignment of Executory Con-
tracts and Unexpired Leases in Connection with Global Sale Trans-
action or Supplemental Notice of Cure Costs and Potential Assump-
tion and Assignment of Executory Contracts and Unexpired Leases
in Connection with Global Sale Transaction) with an Assumption
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Costs or Adequate Assurance Information with respect
to the Buyer was filed and served before the applicable
deadline (a “Filed Objection”), the applicable Designata-
ble Contract Counterparty is forever barred from ob-
jecting to (i) the Cure Costs and from asserting any ad-
ditional cure or other amounts with respect to the appli-
cable Designatable Lease or Additional Contract in the
event it is assumed and/or assigned by an Assignee, ex-
cept to the extent such Cure Costs further accrue (being
subject to further credits, debits, and adjustments in ac-
cordance with the terms of the applicable underlying
Lease or Contract) following the Debtors’ filing of the
applicable Assumption and Assignment Notice or (ii) ad-
equate assurance of future performance by the Buyer;
provided, however, that in the event that an Additional
Contract was not listed as a Potential Transferred
Agreement, and accordingly, no Assumption and As-
signment notice was served upon the applicable Desig-
natable Contract Counterparty, such Designatable Con-
tract Counterparty shall have eight (8) days after the
date on which the applicable supplemental Assumption
and Assignment Notice is filed with the Court and

and Assignment Notice and as of the date of entry of this Sale Or-
der, the deadline to object to Cure Costs has passed. See Notice of
Cure Costs and Potential Assumption and Assignment of Execu-
tory Contracts and Unexpired Leases in Connection with Global
Sale Transaction (Docket No. 1731); see also Supplemental Notice
of Cure Costs and Potential Assumption and Assignment of Execu-
tory Contracts and Unexpired Leases in Connection with Global
Sale Transaction (Docket No. 1774); see also Affidavits of Service
(Docket Nos. 1969, 2132, 2162); see also Second Supplemental No-
tice of Cure Costs and Potential Assumption and Assignment of Ex-
ecutory Contracts and Unexpired Leases in Connection with Global
Sale Transaction; see also Affidavit of Service (Docket No. 2314);
see also Affidavit of Service (Docket No. 2417).]
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served on the applicable Designatable Contract Coun-
terparty (the “Supplemental Additional Contract Cure
Objection Deadline”), to: (a) object to the applicable pro-
posed Cure Costs for such Additional Contract and the
assumption and assignment of the Additional Contract
(the “Supplemental Additional Contract Cure Cost Ob-
jection”); and (b) serve the Supplemental Additional
Contract Cure Cost Objection (by email, facsimile or
hand delivery) so that it is actually received by counsel
for the Debtors and the Buyer on or before the Supple-
mental Additional Contract Cure Objection Deadline;
provided, further, however that in the event that a Des-
ignatable Contract Counterparty timely asserted a
Filed Objection such counterparty shall be permitted to
object solely on the basis of an objection to cure costs for
such Designatable Lease or Additional Contract or the
assumption and assignment of the Designatable Lease
or Additional Contract that could not have been raised
in its prior objection, until the applicable Designatable
Contract Assumption and Assignment Objection Dead-
line (as defined below).

35. With respect to any Filed Objection, to
the extent that the applicable Contract or Lease is des-
ignated for assumption and assignment, a Designated
Lease Notice or Designated Additional Contract Notice,
as applicable, shall be served on the Designatable Con-
tract Counterparty, and the Buyer and the applicable
counterparty shall have authority to compromise, settle
or otherwise resolve any Filed Objections without fur-
ther order of the Court. If the Debtors, the Buyer and
the applicable counterparty determine that the objec-
tion cannot be resolved without judicial intervention,
then the Filed Objection will be determined by the Court
(following request for a hearing by the Debtors and/or
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the Buyer and/or the applicable counterparty filed with
the Court and on no less than ten (10) days’ notice to the
other party).

36. Except as set forth in paragraphs 29 to
35, all Designatable Contract Counterparties’ rights un-
der section 365 with respect to the assumption and as-
signment of the Designatable Leases and Additional
Contracts pursuant to the Bankruptey Code (including,
without limitation, as to the provision of adequate assur-
ance of future performance if the Designatable Leases
are designated to a third party or with respect to the
provision of adequate assurance of future performance
of the Buyer if a Filed Objection was timely served) are
reserved pending delivery of a notice from Seller to the
applicable Designatable Contract Counterparty (i) pur-
suant to Section 5.2(b) of the Asset Purchase Agreement
(a “Designated Lease Notice”) following Sellers’ receipt
of a Buyer Assumption Notice or (ii) promptly following
Sellers’ receipt of a notice indicating that an Additional
Contract has been designated for assignment or assump-
tion and assignment pursuant to Section 2.9 of the Asset
Purchase Agreement (a “Designated Additional Con-
tract Notice”) and are subject to the procedures and pro-
visions set forth in Paragraphs 37 to 44 and 59 below.

37. Each Designated Lease Notice will set
forth the following information, to the best of the Debt-
ors’ knowledge: (a) the street address of the real prop-
erty that is the subject of such Designatable Lease; (b)
the name and address of the counterparty of such Desig-
natable Lease (and their counsel, if known); (c¢) a descrip-
tion of the deadlines and procedures for filing objections
to the Designated Lease Notice; (d) the identity of the
proposed assignee; (e) information intended to provide
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the counterparty to the Designatable Lease with ade-
quate assurance of future performance under section
365(f)(2)(B) and, if applicable, section 365(b)(3) of the
Bankruptcy Code, if and only if such Designatable Lease
is proposed to be assigned to a third party and (f) the
proposed Cure Costs associated with such Designatable
Lease; provided, however, that if adequate assurance in-
formation is provided pursuant to this paragraph, such
adequate assurance information shall be kept strictly
confidential and not be used for any purpose other than
to (a) evaluate whether adequate assurance require-
ments under Bankruptey Code section 365(f)(2)(B) and,
if applicable, Bankruptcy Code section 365(b)(3) have
been satisfied, and (b) to support any objection to ade-
quate assurance provided by any party including the
Buyer and its affiliates.

38. During the Designation Rights Period,
the Buyer may designate any Designatable Lease or Ad-
ditional Contract for assumption and assignment in ac-
cordance with the terms of the Asset Purchase Agree-
ment and this Sale Order. In such event, the Debtors
shall file with the Court and serve on the applicable Des-
ignatable Contract Counterparty a Designated Lease
Notice or Designated Additional Contract Notice, to-
gether with any applicable Assignment and Assumption
of Lease or other applicable assignment agreement with
respect to an Additional Contract. If the proposed As-
signee is not the Buyer, the Debtors shall also deliver to
the applicable Designatable Contract Counterparty (and
deliver by email or facsimile to counsel for the applicable
Designatable Contract Counterparty, if such counsel has
filed a notice of appearance in the Bankruptcy Cases) ev-
idence of adequate assurance of future performance
within the meaning of section 365 of the Bankruptcy
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Code with respect to the applicable Designatable Lease
or Additional Contract that is proposed to be assumed
and assigned to such Assignee.

39. Any party seeking to object to the as-
sumption and assignment of any Designatable Lease or
Additional Contract to a proposed Assignee that is not
the Buyer on any basis other than the Cure Costs (in-
cluding, but not limited to, objections to adequate assur-
ance of future performance if such Designatable Leases
are designated to a third party or with respect to the
provision of adequate assurance of future performance
of the Buyer if a Filed Objection was timely served),
must (a) file a written objection in compliance with the
Bankruptcy Rules and the Local Rules (a “Designatable
Contract Assumption and Assignment Objection”) with
the Court, so that such objection is filed no later than
eight (8) days after the date on which (i) the applicable
Designated Lease Notice or Designated Additional Con-
tract Notice is filed with the Court and (ii) evidence of
adequate assurance of future performance required pur-
suant to the preceding sentence is served on the applica-
ble Designatable Contract Counterparty (the “Designa-
table Contract Assumption and Assignment Objection
Deadline”), and (b) serve the Designatable Contract As-
sumption and Assignment Objection (by email, facsimile
or hand delivery) so that it is actually received by coun-
sel for the Debtors and the Buyer on or before the Des-
ignatable Contract Assumption and Assignment Objec-
tion Deadline.

40. If no Filed Objection has been filed, or
Designatable Contract Assumption and Assignment Ob-
jection has been filed by the Designatable Contract As-
sumption and Assignment Objection Deadline, this Sale
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Order shall serve as approval of the assumption and as-
signment of the applicable Designatable Contract or Ad-
ditional Contract. If a Filed Objection has been filed, or
a Designatable Contract Assumption and Assignment
Objection is timely filed and not withdrawn or resolved,
the Debtors, the Buyer and the objecting Designatable
Contract Counterparty shall have authority to compro-
mise, settle or otherwise resolve any objections without
further order of the Court. If the Debtors, the Buyer and
the objecting Designatable Contract Counterparty de-
termine that the objection cannot be resolved without
judicial intervention, then the determination of the as-
sumption and assignment of the Designatable Lease or
Additional Contract will be determined by the Court on
a date to be scheduled by any of the Debtors, the Buyer
or the objecting Designatable Contract Counterparty
(which hearing date shall be no sooner than ten (10) busi-
ness days following the date of filing of the Designated
Lease Notice or Designated Additional Contract No-
tice), unless the Debtors, the Buyer and the applicable
Designatable Contract Counterparty agree otherwise.

41. Pursuant to section 365(b)(1)(A) and (B)
of the Bankruptcy Code, the Buyer shall, on the applica-
ble Assumption Effective Date for a Designatable Lease
or Additional Contract, cure all nonmonetary defaults
solely to the extent required under section 365 of the
Bankruptcy Code and pay to the applicable Designatable
Contract Counterparty all undisputed Cure Costs and
other such undisputed amounts required with respect to
such Designatable Lease or Additional Contract, solely
to the extent designated for assumption by the Sellers
and assignment to Buyer by written notice from Buyer
to Sellers delivered prior to the end of the Designation
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Rights Period (the “Designated Agreements”). Upon as-
sumption and assignment of any Designated Agreement,
the Debtors and the estates shall be relieved of any lia-
bility for breach of such Designated Agreement pursu-
ant to section 365(k) of the Bankruptcy Code; provided
that, except as expressly provided herein or in the Asset
Purchase Agreement or Related Agreements, and ex-
cept for any obligations in respect of the Reserved Lease
Issues, neither the Buyer (except to the extent such ob-
ligations constitute Cure Costs) nor the applicable As-
signee shall have any obligations under any Designated
Agreement that is an Acquired Lease or related As-
signed Agreement in respect of any portion of any year-
end (or other) adjustment (including, without limitation,
for royalties, rents, utilities, taxes, insurance, fees, any
common area or other maintenance charges, promotional
funds and percentage rent) arising under any of the Ac-
quired Leases or any other Assigned Agreements for
the calendar year in which the applicable Lease Assign-
ment occurs attributable to (x) the portion of such calen-
dar year occurring prior to such Lease Assignment or
(y) for any previous calendar year, and the Sellers shall
fully indemnify and hold harmless the Buyer and the ap-
plicable Assignee with respect thereto.

42, Solely in connection with the Initial As-
signed Agreements listed on Exhibit A, upon the appli-
cable Assumption Effective Date, any provision in any
Assigned Agreement that purports to declare a breach
or default as a result of a change or transfer of control or
any interest in respect of the Debtors is unenforceable
and all Assigned Agreements shall remain in full force
and effect notwithstanding assignment thereof. Solely in
connection with the Initial Assigned Agreements listed
on Exhibit A, no sections or provisions of any Assigned



143

Agreements, that in any way purport to: (i) prohibit, re-
strict, or condition the Debtors’ assignment of such As-
signed Agreement (including, but not limited to, the con-
ditioning of such assignment on the consent of any non-
debtor party to such Assigned Agreement); (ii) provide
for the cancellation, or modification of the terms of the
Assigned Agreement based on the filing of a bankruptey
case, the financial condition of the Debtors, or similar cir-
cumstances; (iii) provide for additional payments (e.g., so
called “profit” sharing/splitting), penalties, fees,
charges, or other financial accommodations in favor of
the non-debtor third party to such Assigned Agreement
upon assignment thereof; or (iv) provide for any rights
of first refusal on a contract counterparty’s part, or any
recapture or termination rights in favor of a contract
counterparty, or any right of a Landlord to take an as-
signment or sublease from a tenant, shall have any force
or effect with respect to the grant and honoring of the
Designation Rights or the rights under Section 2.9 of the
Asset Purchase Agreement in accordance with this Sale
Order and the Asset Purchase Agreement and assign-
ments of Assigned Agreements by the Debtors in ac-
cordance therewith, because they constitute unenforce-
able antiassignment provisions under section 365(f) of
the Bankruptecy Code and/or are otherwise unenforcea-
ble under section 365(e) of the Bankruptcy Code. Upon
assumption and assignment of any Designatable Lease
or Additional Contract pursuant to the procedures set
forth herein and in the Asset Purchase Agreement, the
applicable Assignee shall enjoy all of the rights and ben-
efits, and shall assume all obligations, under each such
Assigned Agreement as of the applicable Assumption
Effective Date.
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43. Solely in connection with the Initial As-
signed Agreements listed on Exhibit A, upon the appli-
cable Assumption Effective Date, except as otherwise
expressly agreed by the Buyer and the applicable Des-
ignatable Contract Counterparty, notwithstanding any
provision in any Designatable Lease that purports to
prohibit, restrict or condition such action, upon the as-
sumption and assignment of such Designatable Lease to
an Assignee in accordance with the terms of the Asset
Purchase Agreement, (x) the applicable Assignee shall
be authorized to: (i) use the applicable Lease Premises
(as defined in the Asset Purchase Agreement), subject
to section 365(b)(3) of the Bankruptcy Code, as a retail
store (and related goods and services) upon consumma-
tion of the assumption and assignment of such Designa-
table Lease to such Assignee in accordance with the
terms of the Asset Purchase Agreement; (ii) operate
such Lease Premises under the Buyer’s trade name or
any other trade name which the Buyer owns or is author-
ized to use (including any of the Debtors’ trade names);
(iii) make such alterations and modifications to the appli-
cable Lease Premises (including signage, together with
appropriate changes to existing tenant signage in the re-
spective shopping center or mall, including panels on all
pylons, monuments, directional and other ground and
off-premises signs where Sellers are presently repre-
sented) deemed necessary by such Assignee (subject to
all applicable laws including all applicable municipal
codes) as are necessary or desirable for such Assignee to
conform such Lease Premises to the prototypical retail
store (or such Assignee’s typical retail store); (iv) remain
“dark” with respect to such Lease Premises after such
assumption and assignment until the date that is neces-
sary to permit such Assignee to remodel, restock, re-fix-
ture, change signage and/or until completion of the work
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described in clause (iii) above (so long as such date is not
more than one hundred fifty (150) days after the applica-
ble Designation Assignment Date) or such later date as
may be reasonably required for the restoration of the
such Lease Premises following any applicable Casualty /
Condemnation Event; and (v) exercise, utilize or take
advantage of any renewal options and any other current
or future rights, benefits, privileges, and options
granted or provided to the Debtors under such Desig-
nated Agreement (including all of the same which may
be described or designated as, or purport to be, “per-
sonal” to the Debtors or to a named entity in such Des-
ignated Agreement or to be exercisable only by the
Debtors or by a named entity or an entity operating un-
der a specific trade name) and (y) neither the Buyer nor
the applicable Assignee shall have any responsibility or
liability for any Excluded Asset-Sale Taxes and Ex-
cluded Asset-Reorganization Taxes. For the avoidance
of doubt, all rights of the counterparties to any applica-
ble Designatable Lease are fully reserved in connection
with any of the foregoing actions.

44. To the extent that any IP License is des-
ignated for assumption and assignment pursuant to Sec-
tion 2.9 of the Asset Purchase Agreement, on the As-
sumption Effective Date, such agreement, including the
rights and obligations thereunder, will be deemed to
have been assumed and assigned to the Buyer as of the
Closing Date.

45. Ipso Facto Clauses Ineffective. Except
as otherwise specifically provided for by order of this
Court or the Asset Purchase Agreement, the Assigned
Agreements shall be transferred to, and remain in full
force and effect for the benefit of, the Buyer or, for ap-
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plicable Designated Agreements, the Assignee in ac-
cordance with their respective terms, including all obli-
gations of the Buyer or, for applicable Designated
Agreements, the Assignee as the assignee of the As-
signed Agreements, notwithstanding any provision in
any such Assigned Agreements (including, without lim-
itation, those of the type described in sections 365(e)(1)
and (f) of the Bankruptey Code) that prohibits, restricts
or conditions such assignment or transfer. There shall be
no, and all non-Debtor parties to any Assigned Agree-
ments are forever barred and permanently enjoined
from raising or asserting against the Debtors or the
Buyer, any defaults, breach, claim, pecuniary loss, rent
accelerations, escalations, assignment fees, increases or
any other fees charged to the Buyer or the Debtors as a
result of the assumption or assignment of the Assigned
Agreements or the Closing.

46. Except as otherwise specifically pro-
vided for by order of this Court, upon the Debtors’ as-
signment of the Assigned Agreements to the Buyer un-
der the provisions of this Sale Order and full payment of
all Cure Costs as required under section 365(b) of the
Bankruptcy Code, no default shall exist under any As-
signed Agreements, and no counterparty to any As-
signed Agreements shall be permitted to declare a de-
fault by any Debtor or the Buyer or otherwise take ac-
tion against the Buyer as a result of any Debtor’s finan-
cial condition, bankruptcy or failure to perform any of its
obligations under the relevant Assigned Agreement.
Any provision in an Assigned Agreement that prohibits
or conditions the assignment of such Assigned Agree-
ment or allows the counterparty thereto to terminate,
recapture, impose any penalty, condition on renewal or
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extension, refuse to renew, or modify any term or condi-
tion upon such assignment, constitutes an unenforceable
anti-assignment provision that is void and of no force and
effect solely in connection with the transfer thereof pur-
suant to this Sale Order. The failure of the Debtors or
the Buyer to enforce at any time one or more terms or
conditions of any Assigned Agreement shall not be a
waiver of such terms or conditions, or of the Debtors’
and the Buyer’s rights to enforce every term and condi-
tion of the Assigned Agreement.

417. Statutory Mootness. The Buyer is a
good faith purchaser within the meaning of section
363(m) of the Bankruptcy Code and, as such, is entitled
to, and is hereby granted, the full rights, benefits, privi-
leges, and protections of section 363(m) of the Bank-
ruptey Code. The Sale Transaction contemplated by the
Asset Purchase Agreement is undertaken by the Buyer
and ESL without collusion and in good faith, as that term
is used in section 363(m) of the Bankruptey Code, and
accordingly, the reversal or modification on appeal of the
authorization provided herein of the Sale Transaction
shall neither affect the validity of the Sale Transaction
nor the transfer of the Acquired Assets owned by the
Debtors to the Buyer, free and clear of Claims, unless
such authorization is duly stayed before the Closing of
the Sale Transaction pending such appeal. The Debtors
and the Buyer will be acting in good faith if they proceed
to consummate the Sale Transaction at any time after
entry of this Sale Order.

48. No Avoidance of Asset Purchase
Agreement. Neither the Debtors nor the Buyer Related
Parties have engaged in any conduct that would cause or
permit the Asset Purchase Agreement to be avoided or
costs or damages to be imposed under section 363(n) of
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the Bankruptcy Code. Accordingly, the Asset Purchase
Agreement and the Sale Transaction shall not be avoid-
able under section 363(n) or chapter 5 of the Bankruptcy
Code, and no party shall be entitled to any damages or
other recovery pursuant to section 363(n) of the Bank-
ruptcy Code in respect of the Asset Purchase Agree-
ment or the Sale Transaction.

49. Waiver of Bankruptcy Rules 6004(h),
6006(d) and 7062. Notwithstanding the provisions of

Bankruptcy Rules 6004(h), 6006(d) or 7062 or any appli-
cable provisions of the Local Rules, this Sale Order shall
not be stayed after the entry hereof, but shall be effec-
tive and enforceable immediately upon entry, and the
fourteen (14) day stay provided in Bankruptcy Rules
6004(h) and 6006(d) is hereby expressly waived and shall
not apply. Time is of the essence in closing the Sale
Transaction and the Debtors and the Buyer intend to
close the Sale Transaction as soon as practicable. Any
party objecting to this Sale Order must exercise due dil-
igence in filing an appeal and pursuing a stay within the
time prescribed by law and prior to the Closing Date, or
risk its appeal will be foreclosed as moot. This Sale Order
constitutes a final order upon which the Debtors and the
Buyer are entitled to rely. This paragraph 49 shall not
apply to Reserved Lease Issues.

50. Personally Identifiable Information.
After appointment of the Consumer Privacy Ombuds-

man in these chapter 11 cases, in accordance with section
332 of the Bankruptcy Code, and after giving due consid-
eration to the facts, circumstances and conditions of the
Asset Purchase Agreement, as well as the report (as
supplemented) of the Consumer Privacy Ombudsman
filed with the Court which Buyer agrees to comply with,
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no showing was made that the sale of personally identi-
fiable information or private health information contem-
plated in the Asset Purchase Agreement, subject to the
terms of this Sale Order, would violate applicable non-
bankruptey law; provided that pre-Closing costs of the
Consumer Privacy Ombudsman shall be borne equally
between Buyer, on the one hand, and Sellers, on the
other hand, to the extent such costs are incurred in rela-
tion to the Transactions.

51. Distribution and Application of Sale
Proceeds.

(a) At the Closing, the Buyer shall pay
to the Sellers (in accordance with the terms of the Asset
Purchase Agreement), the balance of the purchase price
remaining due and owing under the Asset Purchase
Agreement. The proceeds of the Sale Transaction shall
be applied as provided in the Final Order (I) Authoriz-
g the Debtors to (A) Obtain Post-Petition Financing,
(B) Grant Senior Secured Priming Liens and Super-
priority Administrative Expense Claims, and (C) Uti-
lize Cash Collateral; (I1I) Granting Adequate Protection
to the Prepetition Secured Parties; (I11) Modifying the
Automatic Stay; and (IV) Granting Related Relief
(Docket No. 955) (“Final DIP Order”), including to repay
at the Closing the DIP ABL Secured Obligations (as de-
fined in the Final DIP Order) in full in cash from the sale
of those Acquired Assets upon which the DIP

ABL Credit Parties have a first lien, in-
cluding all costs and expenses of the DIP ABL Credit
Parties set forth in the applicable pay off letter, without
the need for any professional for the DIP ABL Credit
Parties to deliver or serve any invoices to any other
party (including those parties identified in paragraph
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19(f) of the Final DIP Order). Notwithstanding the fore-
going the Securities Consideration shall be distributed
as provided in Schedule 9.2 of the Asset Purchase
Agreement. The methodology for allocation of proceeds
shall be as set forth in the Asset Purchase Agreement.

(b)  With respect to the Cyrus Claims:
(i) up to $350 million of Junior DIP Secured Obligations
outstanding under the Junior DIP Order, including all
fees, adequate protection amounts due and owing, and
interest thereon, may be rolled into a new financing of
the Buyer (the “Exit Financing Facility”) on the Closing;
and (ii) the Cyrus LC Facility Claims will be rolled over
into a new letter of credit facility with the Buyer, and
such claims shall be deemed satisfied and fully dis-
charged against the Debtors.

(e) If any order under section 1112 of
the Bankruptcy Code is entered in the cases, such order
shall provide (in accordance with sections 105 and 349 of
the Bankruptey Code), that this Sale Order, including
the rights granted to Buyer hereunder, shall remain ef-
fective and, notwithstanding such conversion or dismis-
sal, shall remain binding on parties in interest. This Sale
Order shall not be modified by any chapter 11 plan con-
firmed in the cases or by any subsequent orders of the
Court.

b2. Binding Effect of Sale Order. The terms
and provisions of the Asset Purchase Agreement and
this Sale Order shall be binding in all respects upon, and
shall inure to the benefit of, the Debtors, their estates
and their creditors, non-debtor affiliates, any affected
third parties, all holders of equity interests in the Debt-
ors, all holders of any claims, whether known or un-
known, against the Debtors, any holders of Claims
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against or on all or any portion of the Acquired Assets
owned by the Debtors, including, but not limited to all
contract counterparties, leaseholders, governmental
units, and any trustees, examiners, administrators, re-
sponsible officers, estate representatives, or similar en-
tities for the Debtors, if any, subsequently appointed in
any of the Debtors’ chapter 11 cases or upon a conversion
to chapter 7 under the Bankruptcy Code of any of the
Debtors’ chapter 11 cases, and each of their respective
affiliates, successors and assigns. The Asset Purchase
Agreement and the Sale Order shall inure to the benefit
of the Debtors, their estates and creditors, the Buyer
and their respective successors and assigns. The Asset
Purchase Agreement, the Sale Transaction and this Sale
Order shall not be subject to rejection or avoidance by
the Debtors, their estates, their creditors or any trustee,
examiner or receiver.

53. Conflicts; Precedence. In the event that
there is a direct conflict between the terms of this Sale
Order, the Asset Purchase Agreement, and any docu-
ments executed in connection therewith, the provisions
contained in this Sale Order, the Asset Purchase Agree-
ment and any documents executed in connection there-
with shall govern, in that order. Nothing contained in
any chapter 11 plan hereafter confirmed in these chapter
11 cases, any order confirming such plan, or in any other
order of any type or kind entered in these chapter 11
cases (including, without limitation, any order entered
after any conversion of any or all of these chapter 11
cases to cases under chapter 7 of the Bankruptcy Code)
or in any related proceeding shall alter, conflict with or
derogate from the provisions of the Asset Purchase
Agreement or the terms of this Sale Order.
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54. Modification of Asset Purchase Agree-
ment. The Asset Purchase Agreement and Related
Agreements, documents or other instruments executed
in connection therewith, may be modified, amended or
supplemented by the parties thereto, in a writing signed
by each party, and in accordance with the terms thereof,
without further order of the Court; provided that any
such modification, amendment or supplement does not
materially change the terms of the Asset Purchase
Agreement or Related Agreements, documents or other
instruments.

55. Bulk Sales; Taxes. No bulk sales law,
bulk transfer law or similar law of any state or other ju-
risdiction (including those relating to taxes other than
Transfer Taxes) shall apply in any way to the transac-
tions contemplated by the Asset Purchase Agreement,
the Sale Motion or this Sale Order. Except as otherwise
expressly provided in the Asset Purchase Agreement,
all obligations of the Debtors relating to taxes, whether
arising under any law, by the Asset Purchase Agree-
ment, or otherwise, shall be the obligation of and fulfilled
and paid by the Debtors.

56. Lease Deposits and Security. The
Buyer shall not be required, pursuant to section 365(1) of
the Bankruptcy Code or otherwise, to provide any addi-
tional deposit or security with respect to any Initial As-
signed Agreement to the extent not previously provided
by the Debtors. All timely Filed Objections that have as-
serted requests pursuant to section 365(1) of the Bank-
ruptey Code or otherwise, to provide any additional de-
posit or security with respect to any Assigned Agree-
ment other than the Initial Assigned Agreements are
hereby adjourned to a hearing at a future date with all
parties’ rights reserved.
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57. Automatic Stay. The Buyer shall not be
required to seek or obtain relief from the automatic stay
under section 362 of the Bankruptcy Code to enforce any
of its remedies under the Asset Purchase Agreement,
and Related Agreements, documents or other instru-
ments. The automatic stay imposed by section 362 of the
Bankruptcy Code is modified solely to the extent neces-
sary to implement the provisions of this Sale Order.

b8. Retention of Jurisdiction. This Court
shall retain exclusive jurisdiction to, among other things,
interpret, enforce and implement the terms and provi-
sions of this Sale Order and the Asset Purchase Agree-
ment, all amendments thereto, any waivers and consents
thereunder (and of each of the agreements executed in
connection therewith), to adjudicate disputes related to
this Sale Order or the Asset Purchase Agreement (and
such other related agreements, documents or other in-
struments) and to enforce the injunctions set forth
herein.

59. Restrictive Covenants; Master Leases.

(a) Nothing herein or in the Asset Pur-
chase Agreement or any related document shall author-
ize, absent further order of the Court or agreement
among the Debtors or the Buyer, on the one hand, and
the applicable non-Debtor counterparty, on the other
hand, the sale of any real estate property owned by any
of the Debtors, free and clear of (and shall not extinguish
or otherwise diminish) any interests, covenants, or
rights applicable to such real estate assets that limit or
condition the permitted use of the property such as ease-
ments, reciprocal easement agreements, operating or re-
development agreements, covenants, licenses, or per-
mits (collectively, “Restrictive Covenants”) that are not
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executory or that run with the land. To the extent that
the Debtors or any other party seek to assume and as-
sign any real estate leases to which a Debtor is a party
free and clear of any Restrictive Covenant, the Debtors
or such party shall file a notice that describes the Re-
strictive Covenant that the party is seeking to extin-
guish or otherwise diminish and any non-Debtor coun-
terparty to a Restrictive Covenant will have fourteen
(14) calendar days from the filing and service of notice of
such requested relief to file and serve an objection
thereto; any such issues shall be determined by the
Court or otherwise resolved consensually prior to the ef-
fectiveness of the assignment of any Lease, and all
rights, remedies, and positions of all parties with respect
to any such relief are preserved.

(b)  Nothing in this Sale Order, the As-
set Purchase Agreement, or any other related agree-
ments, documents or other instruments shall be deemed
to authorize or shall be argued to permit the Debtors,
the Buyer, or any Proposed Assignee, their agents or ad-
visors to take any action in connection with an unexpired
master lease of nonresidential real property to which a
Debtor is a party (each such lease, a “Master Lease”)
that is not in compliance with, or that would result in a
default or breach under, such Master Lease, without an
amendment to or waiver under such Master Lease, in ac-
cordance with its terms and all consents required for
such amendment or waiver under such Master Lease. To
the extent that the Debtors or any other party seek to
sever a Master Lease for any reason prior to an assump-
tion and assignment of such Master Lease in accordance
with the terms of this Sale Order, the Debtors shall file
anotice that describes the nature and reason of such sev-
ering, and any non-Debtor counterparty to such Master
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Lease will have fourteen (14) calendar days from the fil-
ing and service of notice of such requested relief to file
and serve an objection thereto; any such issues shall be
determined by the Court or otherwise resolved consen-
sually prior to the effectiveness of the assignment of any
lease, and all rights, remedies, and positions of all parties
with respect to any such relief are preserved.

60. Stand Alone L/C Facility. As of the
Closing Date, all obligations of the applicable Debtors
with respect to the Letter of Credit and Reimbursement
Agreement, dated as of December 28, 2016, among such
Debtors, Citibank, N.A., as administrative agent and is-
suing bank (collectively, “Citi”) and letter of credit lend-
ers party thereto (the “LC lenders”) (as amended from
time to time, the “Citi Letter of Credit Agreement”)
shall be assumed by the applicable Buyer Affiliate, all
obligations of any Debtor thereunder (other than any
contingent obligations (including contingent indemnifi-
cation obligations) that are not yet due and payable)
shall be terminated and all collateral provided by the
Debtors to secure such obligations shall be released
(other than such liens securing contingent indemnifica-
tion obligations in respect of the Citi Letter of Credit
Agreement, which liens shall attach to the net proceeds
of the Sale Transaction, in the same order of their prior-
ity and with the same validity, force and effect which
they now have against the Acquired Assets, subject to
any claims and defenses the Debtors may possess with
respect thereto, in each case immediately before the
Closing).

61. Existing Wells and BAML Letters of
Credit. Notwithstanding the termination of the DIP
ABL Facility (as defined in the Final DIP Order), each
of the outstanding letters of credit issued by Bank of
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America, N.A. and Wells Fargo Bank, National Associa-
tion, pursuant to the DIP ABL Facility, will remain out-
standing after the Closing Date in accordance with their
respective terms so long as such letters of credit are ei-
ther (1) cash collateralized in an amount of up to 105% of
the face amount of such letters of credit to secure the
reimbursement obligations of the Debtors (and their
successors and assigns) with respect to such letters of
credit on the Closing Date, pursuant to one or more cash
collateral agreements between the Buyer and each of
Bank of America, N.A. and Wells Fargo Bank, National
Association, as Issuing Lenders under the applicable
cash collateral agreement (such letters of credit, the
“Cash Collateralized Letters of Credit” and such cash
collateral agreements, the “Cash Collateral Agree-
ments”), and/or (2) backstopped in an amount of up to
105% of the face amount of such letters of credit to se-
cure the reimbursement obligations of the Debtors (and
their successors and assigns) with respect to such letters
of credit on the Closing Date (such letters of credit, the
“Backstopped Letters of Credit”). The security interests
securing the obligations under the DIP ABL Facility, in-
cluding the security interests securing obligations with
respect to each letter of credit issued under the DIP
ABL Facility, whether a Cash Collateralized Letter of
Credit or a Backstopped Letter of Credit, will be termi-
nated so that such obligations of any Debtors under the
DIP ABL Facility are no longer secured by the collateral
granted by the Debtors under the DIP ABL Facility,
and all such obligations of such Debtors under the DIP
ABL Facility will be terminated (other than (x) any con-
tingent obligations that are not yet due and payable and
(y) obligations with respect to the Cash Collateralized
Letters of Credit or Backstopped Letters of Credit,
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which in the case of this clause (y) are being cash collat-
eralized or backstopped by the Buyers pursuant to this
paragraph). For the avoidance of doubt, the cash collat-
eral provided for the Cash Collateralized Letter of
Credit shall not be property of the Debtors or their es-
tates. The automatic stay imposed under section 362(a)
of the Bankruptcy Code shall not apply to the Cash Col-
lateral Agreements or the cash collateral provided
therefor. The Buyer shall bear any costs incurred by the
Debtors in connection with any Cash Collateralized Let-
ters of Credit or Backstopped Letters of Credit, includ-
ing any fees payable thereon. For the avoidance of
doubt, the Debtors shall not be party to, nor have rights
or obligations under, any letter of credit that backstops
the Backstopped Letters of Credit.

62. Direction to Creditors and Parties in In-
terest.

(a) In connection with the Credit Bid,
each agent, trustee, collateral agent or similar person
(each, a “Credit Bid Claim Agent”) that is party to an
indenture, credit agreement, security agreement or any
similar document or instrument (each, a “Credit Bid
Claim Document”) in respect of the credit bid claims is
authorized to execute such documents and take all other
actions, in accordance with, and subject to the terms of,
the applicable Credit Bid Claim Document, as may be
necessary to facilitate the Credit Bid, including, without
limitation, the pro rata allocation and distribution of eq-
uity securities of the Buyer (pro rata within each class of
creditors), to all creditors holding any obligations of any
one or more of the Debtors which are the subject of the
Credit Bid (the “Credit Bid Obligations”), including
without limitation, the non-ESL holders of the Credit
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Bid Obligations, and the acknowledgment of the reduec-
tion in principal amount of the remaining Credit Bid Ob-
ligations as a result of, and in the amount of, the Credit
Bid, such reduction to be made pro rata to all holders of
the Credit Bid Obligations by class of Creditor, includ-
ing, without limitation, the non-ESL holders of the
Credit Bid Obligations. Each Credit Bid Claim Agent
may rely fully on all amounts of equity securities of the
Buyer delivered and allocated to it, and the amount of
the reduction in the principal amount to be applied to the
Credit Bid Obligations for which the Credit Bid Claim
Agent is acting in such capacity, as certified by ESL or
the Buyer and the applicable Debtor(s) in a written cer-
tificate (the “Certificate”) to be delivered to the relevant
Credit Bid Claim Agent at or prior to the Closing. The
Credit Bid Claim Agent may, but shall not be obligated
to, make any review or investigation of the accuracy of
any of the calculations or numbers set forth in such Cer-
tificate. On the Closing Date, Buyer shall pay to each
Credit Bid Claim Agent the reasonable fees and ex-
penses invoiced on or prior to the Closing Date (includ-
ing its reasonable attorneys’ fees and disbursements) in-
curred in connection with the facilitation of the Credit
Bid. Anything in this Sale Order to the contrary not-
withstanding, nothing in this Order is intended to, or
shall, modify or amend the terms and conditions of the
Second Lien Security Agreement, all of which shall re-
main in full force and effect; provided, however, that this
sentence shall not impact in any way the sale of the Ac-
quired Assets (including, for the avoidance of doubt, the
Transition Assets regardless of whether the Debtors re-
tain title pursuant to the Transition Services Agree-
ment) free and clear of all liens and Claims arising under,
in connection with or in any way related to the Second
Lien Security Agreement.
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(b) Each Credit Bid Claim Agent is
hereby released and exculpated from any Claim, cause
of action, obligation, suit, judgment, damage, demand,
loss, or liability for any claim related to any act or omis-
sion in connection with, relating to, or arising out of, the
Credit Bid and the facilitation thereof and any transac-
tion contemplated in connection therewith, other than
any such Claim, cause of action, obligation, suit, judg-
ment, damage, demand, loss, or liability stemming from
the actual fraud, willful misconduct, or gross negligence
of any such Credit Bid Claims Agent.

63. Citibank Credit Card Agreements. Pur-
suant to this Order, the Debtors are assuming and as-

signing (i) that certain Second Amended and Restated
Program Agreement, dated as of October 3, 2018 (the
“Citibank Credit Card Program Agreement”), by and
among Sears, Roebuck and Co., Sears Brands Business
Unit Corporation, the Other Sears Parties (as defined
therein) that are parties thereto, and Citibank, N.A.
(“Citi”), (ii) the New Merchant Agreement (as defined in
the Citibank Credit Card Program Agreement) and (iii)
the Marketing Agreement (as defined in the Citibank
Credit Card Program Agreement). The Citibank Credit
Card Program Agreement, the New Merchant Agree-
ment, and the Marketing Agreement are collectively re-
ferred to as the “Citibank Credit Card Agreements.”
Nothing in this Order, the Asset Purchase Agreement
or any other Sale Transaction document, and neither the
Sale Transaction itself nor any act taken in connection
with the Sale Transaction, shall impair, invalidate, limit,
waive, forfeit or otherwise render ineffective any right
of Citi arising under or recognized by any Citibank
Credit Card Agreement, including any right in accord-
ance with the terms and conditions of the Citibank
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Credit Card Agreements to (x) to draw on the “Eligible
Letter of Credit” funded under the Citibank Credit Card
Program Agreement, in Citi’s sole discretion, (a) to dis-
charge or satisfy contingent liabilities arising under any
Integrated Agreement (as defined in the Citibank
Credit Card Program Agreement) or (b) to otherwise re-
imburse Citi for any losses arising out of amounts owing
under any Integrated Agreement, in each case of (a) or
(b), whether arising prior to, on, or after the Closing
Date and whether owed by Seller or Buyer; (y) if such
Eligible Letter of Credit is not renewed or replaced in
accordance with Section 8.8 of the Citibank Credit Card
Program Agreement, to draw on such Eligible Letter of
Credit and maintain the reserve by retaining the amount
of such draw; and (z) to recoup, setoff or deduct amounts
owing to Citi under any of the Citibank Credit Card
Agreements in accordance with the terms thereof, in
each case, whether such amounts owed arose prior to,
on, or after the Closing Date and whether owed by Seller
or Buyer.

64. Chubb. Notwithstanding anything to the
contrary in the Motion, the Global Bidding Procedures,
the Global Bidding Procedures Order, the Asset Pur-
chase Agreement, any cure notice or assumption notice
(including, but not limited to, any Assumption and As-
signment Notice), or this Sale Order (i) none of the in-
surance policies or any related agreements (collectively,
the “Chubb Insurance Contracts”) issued by any of ACE
American Insurance Company, ACE Fire Underwriters
Insurance Company, ACE Property and Casualty Insur-
ance Company, Indemnity Insurance Company of North
America, Westchester Surplus Lines Insurance Com-
pany, Westchester Fire Insurance Company, Illinois
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Union Insurance Company, Federal Insurance Com-
pany, or their respective affiliates or successors (collec-
tively, the “Chubb Companies”), or, except as set forth
herein, any rights, benefits, claims, rights to payment
and/or recoveries under the Chubb Insurance Contracts
shall be sold, assigned or otherwise transferred to the
Buyer in connection with the Global Asset Sale Transac-
tion; and (ii) nothing shall alter, modify or otherwise
amend the terms or conditions of the Chubb Insurance
Contracts; provided, however, that to the extent any
claim seeking insurance policy proceeds under any insur-
ance policies included in the Chubb Insurance Contracts
arises with respect to the Business or any Acquired As-
sets, the Debtors may pursue such claims for such insur-
ance proceeds in accordance with the terms of the insur-
ance policies included in the Chubb Insurance Contracts
(and shall pursue such claims if requested by Buyer),
and, if applicable, turn over to the Buyer any proceeds
in respect of such claims in accordance with section 2.1(q)
of the Asset Purchase Agreement (each, a “Proceed
Turnover”); provided, further, however, that the Chubb
Companies shall not have any duty to effectuate a Pro-
ceed Turnover or liability related to a Proceed Turnover
except as provided in the Chubb Insurance Contracts.

65. National Distribution Centers. Not-
withstanding anything to the contrary herein, the pro-
posed sale of the Kmart-owned property in Greensboro,
North Carolina designated as property 30961 and leased
to National Distribution Centers (NDC) shall be carved
out from this Order, and the proposed sale of this prop-
erty and all issues raised by NDC in its limited objection
(Docket No. 1864) (the “NDC Limited Objection”) and
supplement thereto (Docket No. 2376) with respect to
the Parking Lot Lease (as defined in the NDC Limited
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Objection) shall be adjourned for consideration on a fu-
ture hearing date to be agreed by the parties.

66. Bank of America Agreements. Pursuant
to this Sale Order, the Debtors are assuming and assign-

ing certain agreements governing the issuance, admin-
istration, and servicing of certain credit cards and credit
card programs and certain private label letters of credit
(such agreements, the “Bank of America Program
Agreements”) by Bank of America, N.A. (“Bank of
America”). Nothing in this Order, the Asset Purchase
Agreement or any other Sale Transaction document, and
neither the Sale Transaction itself nor any act taken in
connection with the Sale Transaction, shall impair, inval-
idate, limit, waive, forfeit or otherwise render ineffec-
tive any right of Bank of America arising under or rec-
ognized by any of the Bank of America Program Agree-
ments, including any right in accordance with the terms
and conditions of the Bank of America Program Agree-
ments, to (a) discharge or satisfy contingent liabilities
arising under any Bank of America Program Agreement
whether arising prior to, on, or after the Closing Date
and whether owed by Seller or Buyer; (b) otherwise re-
imburse Bank of America for any losses arising out of
amounts owing under any Bank of America Program
Agreement whether arising prior to, on, or after the
Closing Date and whether owed by Seller or Buyer; and
(e) recoup, setoff or deduct amounts owing to Bank of
America under any of the Bank of America Program
Agreements in accordance with the terms thereof, in
each case, whether such amounts owed arose prior to,
on, or after the Closing Date and whether owed by Seller
or Buyer. Further, Bank of America shall have no re-
sponsibility or liability for any service disruptions that
might occur as a result of any account ownership
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changes or regulatory requirements that might result
from the consummation of the Sale Transaction.

67. Governmental Units. Nothing in this Or-
der or the Asset Purchase Agreement releases, nullifies,
precludes or enjoins the enforcement of any liability to a
governmental unit under police and regulatory statutes
or regulations (including but not limited to environmen-
tal laws or regulations), and any associated liabilities for
penalties, damages, cost recovery, or injunctive relief
that any entity would be subject to as the owner, lessor,
lessee, or operator of the property after the date of entry
of this Order. Nothing contained in this Order or in the
Asset Purchase Agreement shall in any way diminish
the obligation of any entity, including the Debtors, to
comply with environmental laws. Nothing in this Order
or the Asset Purchase Agreement authorizes the trans-
fer to the Buyer of any licenses, permits, registrations,
or governmental authorizations and approvals without
the Buyer’s compliance with all applicable legal require-
ments under non-bankruptcy law governing such trans-
fers.

68. Transition Use Limitation. No provi-
sion of this Sale Order, the Sale Motion, or the Asset
Purchase Agreement shall authorize the Debtors or the
Buyer as applicable to use any software or other intel-
lectual property (the “Proprietary Information”) owned
by or licensed from, or any software-related services
provided by, SAP Industries, Inc. and its affiliates SAP
America, Inc. and Concur Technologies, Inc. (collec-
tively, “SAP”) and Oracle America, Inc. including its
partner Rimini Street (collectively, “Oracle”), to the
benefit of any other party under any Services Agree-
ment or otherwise to the extent prohibited by the con-
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tracts governing such Proprietary Information or soft-
ware-related services.

69. Consent. No provision of this Sale Order,
the Sale Motion, or the Asset Purchase Agreement shall
authorize the Debtors or the Buyer as applicable to
transfer or sell any Proprietary Information to the
Buyer licensed from SAP, Oracle, Microsoft Corporation
and its wholly-owned affiliates, Microsoft Licensing, GP,
and Microsoft Online, Inc. (collectively, “Microsoft”),
LinkedIn Corporation, as applicable, absent the consent
of SAP, Oracle, Microsoft, or LinkedIn Corporation, as
applicable, to the extent such consent is required under
the applicable agreement and such provision is enforce-
able under applicable law.

70. Pay-Down of Real Estate 2020 Loan.
Pursuant to Section 11.8 of the Asset Purchase Agree-
ment, to the extent not previously provided, at least one
(1) Business Day prior to the Closing Date, the Sellers
shall provide to the agent under the Real Estate 2020
Loan all proceeds from the sale or other disposition of
collateral pledged to secure the Real Estate 2020 Loan
that were closed prior to the Closing Date, including,
without limitation the proceeds held in a segregated ac-
count pursuant to paragraph 27 of the Order (1) Approv-
g the Sale of Certain Real Property, (II) Authorizing
the Assumption and Assignment of Certain Unexpired
Leases in Connection therewith, and (I11) Granting Re-
lated Relief (Docket No. 1393) (the “Cascade Paydown”).
The Sellers are hereby authorized and directed to (i)
make the Cascade Paydown at or prior to Closing and (ii)
pay to Cascade Investment, L.L.C. at Closing an amount
in cash to be specified in writing by Cascade Investment,
L.L.C. and ESL, which payment shall be funded from
(and shall not exceed) the Deposit Amount.
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71. Mortgage Adequate Protection. Not-
withstanding anything to the contrary contained herein
or in the Asset Purchase Agreement or related docu-
ments, upon the closing of the Sale Transaction, Relator
Carl Ireland, as Administrator of the Estate of James
Garbe, and the United States (the “Mortgagees”) as
holders of liens on the real property known as Location
#8975, Cupey Bajo, San Juan, Puerto Rico (the “Prop-
erty”) shall be entitled to a lien against the sale proceeds
of the Property in the same order of priority as existing
on the date of entry of this Sale Order and a superprior-
ity administrative expense claim against the Debtors as
adequate protection pursuant to sections 361, 363(e) and
507(b) of the Bankruptcy Code arising from the sale of
such Property to satisfy any diminution of the value of
such replacement lien post-Closing. All parties’ rights to
object to the priority, validity, amount, and extent of
such asserted liens and superpriority claim or the obli-
gations relating thereto are preserved. The Debtors’ and
Mortgagees’ rights as to the amount of the allocation of
proceeds from the Sale Transaction to the Property and
any valuation of the Property are preserved and any dis-
putes shall be determined by the Bankruptcy Court,
upon motion by any of the Debtors or the Mortgagees.

Dated: February 8, 2019
White Plains, New York
/s/Robert D. Drain

THE HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY
JUDGE
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT
(this “Agreement”) is made as of January 17, 2019 (the
“Effective Date”), by and between Transform Holdco
LLC, a Delaware Limited Liability Company (together
with any applicable Affiliated Designee (as defined be-
low), “Buyer”), and Sears Holdings Corporation, a Dela-
ware corporation (“SHC” or the “Seller” and together
with each of its Subsidiaries party hereto, the “Sellers”).

RECITALS

WHEREAS, among other things, Sellers own
and operate, through direct and indirect Subsidiaries:

(a) a national network of retail stores and
pharmacies under the “Sears” and “Kmart” brands as
conducted at the Operating Owned Properties and the
Operating Leased Properties (as defined below) and the
supporting general and administrative functions related
to such retail stores;

(b)  a national network of specialty stores, in-
cluding under the “Sears Auto Centers” brand;

(c) a business that provides various home ser-
vices solutions, including product repair, repair parts
and accessories under the “PartsDirect” brand, home
improvement project services, franchise services in the
residential home service sector, repair services under
the “ServiceLive” brand or the “Sears Home Services”
brand and home solution technology under the “Wally”
brand;

(d) the KCD Notes (as defined below) and the
business of designing, researching, developing, testing,
having made, procuring the manufacture of, packaging,
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selling, marketing and distributing products and ser-
vices under the Kenmore Marks and the DieHard Marks
and licensing the Kenmore Marks and the DieHard
Marks to third parties (the “Kenmore/DieHard Busi-
ness”);

(e)  abusiness that distributes and sells appli-

ances under the “Monark Premium Appliance Co.”
brand;

® a business that provides home delivery
and retail installation services, including for third party
customers, freight management, truck-load solutions,
warehousing and final-mile delivery services;

(g) various websites under the sears.com and
kmart.com banners;

(h)  a membership program for Sellers’ mem-
bers, including that offered under the “Shop Your Way”
brand; and

@) the “Business” as defined in the SHIP Pur-
chase Agreement (as defined below),

(collectively, each of (a) through (h) above, (but,
in the event that the SHIP Closing (as defined below)
shall have occurred prior to the Closing Date, excluding
the “Business” as defined in the SHIP Purchase Agree-
ment), the “Business”);

WHEREAS, on October 15, 2018, (the “Petition
Date”) (or, with respect to certain Sellers as applicable,
following the Petition Date), Sellers filed voluntary pe-
titions for relief (the “Filing”) commencing cases under
chapter 11 of the Bankruptey Code (the “Bankruptcy
Cases”) in the United States Bankruptcy Court for the
Southern District of New York (the “Bankruptcy
Court”);
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WHEREAS, Sellers desire to sell to Buyer (or, in
accordance with the terms set forth herein, an applicable
Assignee (as defined below)) the Designation Rights (as
defined below) and Acquired Assets (as defined below)
and to transfer to Buyer the Assumed Liabilities (as de-
fined below) and Buyer desires to purchase from Sellers
the Designation Rights and Acquired Assets and to as-
sume from Seller the Assumed Liabilities, in each case
on the terms and subject to the conditions set forth in
this Agreement;

WHEREAS, the Parties (as defined below) de-
sire to consummate the proposed transactions as
promptly as practicable after the Bankruptcy Court en-
ters the Approval Order (as defined below), subject to
the terms of this Agreement; and

WHEREAS, the Parties desire and intend that
the transactions set forth in this Agreement, together
with the Bankruptcy Plan (as defined below), will, unless
Buyer elects otherwise pursuant to this Agreement, (i)
constitute one or more plans of reorganization under sec-
tion 368(a) of the Code (as defined below) and as qualify-
ing as one or more reorganizations thereunder and (ii)
satisfy the ownership requirements set forth in section
382()(5)(A)(i) of the Code.

NOW, THEREFORE, in consideration of the
premises and the mutual promises herein made, and in
consideration of the representations, warranties and
covenants herein contained, and for other good and val-
uable consideration, the receipt and adequacy of which
are hereby acknowledged and intending to be legally
bound hereby, the Parties agree as follows:
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ARTICLE 1

DEFINITIONS

Section 1.1  Definitions. For purposes of this
Agreement, the following terms have the meanings
specified or referenced below.

“401(k) Plan” shall have the meaning set forth in
Section 9.7(b).

“ABL Commitment Letter” shall mean the com-
mitment letter (including all annexes, exhibits, sched-
ules and other attachments thereto) among Buyer, Bank
of America, N.A., Merrill Lynch, Pierce, Fenner &
Smith Incorporated, Citigroup Global Markets, Inc. and
Royal Bank of Canada, dated as of the date hereof, as
amended, supplemented or replaced in compliance with
the terms hereof and thereof.

“ABL Financing” shall mean the financing in-
curred or intended to be incurred pursuant to the ABL
Commitment Letter, including the borrowing of loans
contemplated by the ABL. Commitment Letter.

“ABL Financing Sources” shall mean the Financ-
ing Sources specified in clause (z) of the definition of “Fi-
nancing Sources”.

“Acquired Assets” shall have the meaning set
forth in Section 2.1.

“Acquired Data” shall have the meaning set forth
in Section 2.1(g).

“Acquired Equipment” shall mean, with respect
to any Acquired Property, all Equipment to the extent
located at or on the applicable Acquired Lease Premises
or Owned Real Property.
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“Acquired Foreign Assets” shall have the mean-
ing set forth in Section 2.13(a).

“Acquired Improvements” shall mean, with re-
spect to any Acquired Property, all Improvements lo-
cated on or comprising the applicable Acquired Lease
Premises or Owned Real Property.

“Acquired Intellectual Property” shall have the
meaning set forth in Section 2.1(e).

“Acquired Inventory” shall mean (i) with respect
to any Operating Leased Property, all Inventory which
is located at or on the applicable Operating Lease Prop-
erty as of the Closing Date, (ii) with respect to any Op-
erating Owned Property, all Inventory which is located
at or on the Operating Owned Property as of the Closing
Date, (iii) with respect to any IP/Ground Lease Prop-
erty, all Inventory which is located at or on the
[P/Ground Lease Property as of the Closing Date and
(iv) all other Inventory Related to the Business other
than Inventory included in clause (ii) of the definition of
Excluded Inventory.

“Acquired Lease” shall mean each Lease that is
assumed by any Seller and assigned to Buyer pursuant
to the terms of this Agreement.

“Acquired Lease Premises” shall mean the Lease
Premises which is the subject of an Acquired Lease.

“Acquired Lease Rights” shall mean, with re-
spect to an Acquired Lease, all real property rights and
all other rights and interests of the tenant thereunder,
including all options to renew, purchase, expand or lease
(including rights of first refusal, first negotiation and
first offer), and all credit for the prepaid rent associated
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therewith and all Security Deposits made in respect of
such and any Improvements thereon.

“Acquired Property” shall mean (i) each Lease
Premises which is subject to an Acquired Lease and (ii)
each Owned Real Property.

“Acquired Receivables” shall mean (i) all Credit
Card Accounts Receivable, (ii) all Pharmacy Receiva-
bles, (iii) the Specified Receivables and (iv) the War-
ranty Receivables.

“Action” shall mean any Claim, action, complaint,
suit, litigation, arbitration, appeal, petition, inquiry,
hearing, Order, decree, legal proceeding, investigation
or other legal dispute, whether civil, eriminal, adminis-
trative or otherwise, at law or in equity, by or before any
Governmental Authority.

“ADA” shall have the meaning set forth in the
definition of Law.

“Additional Contract” shall have the meaning set
forth in Section 2.9.

“Affiliate” shall mean, with respect to any Person,
any other Person directly or indirectly controlling, con-
trolled by, or under common control with, such other
Person. For purposes of this definition, “control” when
used with respect to any Person means the power to di-
rect the management and policies of such Person, di-
rectly or indirectly, whether through the ownership of
voting securities, by contract or otherwise, and the
terms “controlling” and “controlled” have correlative
meanings. Notwithstanding the foregoing, (i) each
Seller and its respective Subsidiaries, on the one hand,
shall not, for the purposes of this Agreement, be deemed
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to be an “Affiliate” of ESL or Buyer or any of their re-
spective Affiliates (excluding each Seller and its respec-
tive Subsidiaries), on the other hand, and (ii) Buyer,
ESL and their Affiliates (excluding each Seller and its
respective Subsidiaries), on the one hand, shall not, for
the purposes of this Agreement, be deemed to be an “Af-
filiate” of Sellers or any of their respective Subsidiaries,
on the other hand; and Buyer and ESL shall be deemed
to be Affiliates of each other.

113

Affiliated Designee” shall have the meaning set
forth in Section 13.6.

“Aggregate DIP Shortfall Amount” shall mean,
as of the Closing Date, an amount equal to $1,200,000,000
less the aggregate amounts required to be paid (net of
any available cash) to fully satisfy the existing indebted-
ness of Sellers under both (i) the DIP Credit Agreement
and (ii) the Junior DIP Term Loan Agreement.

6«

Agreement” shall have the meaning set forth in
the Preamble.

“Agreement Assignment Notice” shall have the
meaning set forth in Section 2.7(a)(ii).

“Allocation Schedule” shall have the meaning set
forth in Section 9.3(d).

“Alternative Financing” shall have the meaning
set forth in Section 8.5.

“Antitrust Actions” shall have the meaning set
forth in Section 8.3(d).

“Antitrust Division” shall mean the Antitrust Di-
vision of the United States Department of Justice.

“Antitrust Laws” shall mean the Sherman Anti-
trust Act, the Clayton Antitrust Act of 1914, the HSR
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Act and all other federal, state and foreign statutes,
rules, regulations, orders, decrees and other Laws and
Orders that are designed or intended to prohibit, restrict
or regulate actions having the purpose or effect of mo-
nopolization or restraint of trade or competition.

“Approval Order” shall mean an Order approving
the Transactions entered by the Bankruptey Court in
the Bankruptcy Cases substantially in the form of Ex-
hibit A attached hereto or in a form reasonably agreed
by Buyer and Sellers prior to the Closing.

“Arbitrator” shall have the meaning set forth in
the definition of Law.

“Assigned Agreements” shall mean (i) the Citi
Card Agreement, (ii) the Initial Assigned Agreements,
(iii) the Designatable Leases, solely to the extent desig-
nated for assumption by the Sellers and assignment to
Buyer by written notice from Buyer to Sellers delivered
prior to the end of the Designation Rights Period, and
(iv) such other Additional Contracts as Buyer elects to
have assigned or assumed and assigned to Buyer in ac-
cordance with this Agreement.

“Assigned Plans and Permits” shall mean, with
respect to any Acquired Assets, all Plans and Permits, if
any, that are assignable pursuant to the applicable issu-
ing Governmental Authority and are Related to such Ac-
quired Asset.

“Assignee” shall mean, as to any Acquired Lease,
Buyer or any other Person designated by Buyer in the
applicable Buyer Assumption Notice.

“Assignment Actions” shall have the meaning set

forth in Section 5.2(c).
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“Assionment and Assumption of Lease” shall
have the meaning set forth in Section 5.2(b).

“Assionment Instruments” shall have the mean-
ing set forth in Section 5.2(c).

“Assumed 503(b)(9) Claims” shall mean all Liabil-

ities against any of the Debtors arising under section
503(b)(9) of the Bankruptcy Code.

“Assumed Customer Credits” shall mean all Lia-
bilities arising under, or relating to, (i) any existing cus-
tomer loyalty program (e.g., points, rewards, discounts,
etc.) of any of Sellers or community marketing under-
taken by any of Sellers, including Shop Your Way, and
(ii) any Liability in respect of any gift cards, gift certifi-
cates, merchandise credits, return credits, customer
membership or customer loyalty discount programs,
coupons, groupons or other similar credits or programs
issued by, on behalf of or in relation to Sellers since Jan-
uary 1, 2018.

“Assumed Liabilities” shall have the meaning set
forth in Section 2.3.

“Assumed Property Tax Liabilities” shall mean
all Liabilities for Property Taxes payable with respect
to any Acquired Property for Pre-Assignment Tax Peri-
ods, not to exceed $135,000,000.

“Assumption Effective Date” shall mean, (i) with
respect to the Initial Assigned Agreements, the Closing
Date, (i) with respect to the Designatable Leases, fol-
lowing the delivery of the applicable Buyer Assumption
Notice, the earliest of (A) the deadline for objecting to
assumption and assignment of such Lease, if no such ob-
jection is submitted and (B) the fifth (5th) Business Day
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following the date of resolution of any objection to as-
sumption and assignment of such Lease, if any such ob-
jection is timely submitted and (iii) with respect to the
Additional Contracts, the earliest of (A) the deadline for
objecting to assumption and assignment of such Addi-
tional Contract, if no such objection is submitted and (B)
the fifth (5th) Business Day following the date of resolu-
tion of any objection to assumption and assignment of
such Additional Contract or to proposed Cure Costs, if
any such objection is timely submitted.

“Auction” shall mean the auction undertaken pur-
suant to the Bidding Procedures Order.

“Avoidance Actions” shall mean any and all
claims for relief of Sellers under chapter 5 of the Bank-
ruptcy Code, or state fraudulent conveyance, fraudulent
transfer or other similar state laws.

113

Bankruptcy Cases” shall have the meaning set
forth in the Recitals.

13

Bankruptcy Code” shall mean Title 11 of the
United States Code, sections 101 et seq.

“Bankruptey Court” shall have the meaning set
forth in the Recitals.

“Bankruptey Plan” shall mean the joint chapter
11 plan for the Sellers in the Bankruptcy Cases.

13

Bidding Procedures Order” shall mean the Or-
der approving the global bidding procedures entered by
the Bankruptey Court in the Bankruptey Cases on No-
vember 19, 2018 (Docket No. 816).

“BMA Consent” shall have the meaning set forth
in Section 2.8(e).
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“Books and Records” shall mean, with respect to
Sellers, all documents, instruments, records and other
written or electronic materials in whatever form or me-
dia (including all hard and electronic copies, CAD files
and all dises, tapes and other media-storage data and
materials containing such information, and including
originals, if available) in the possession or control of
Sellers in connection with, or relating to any Acquired
Assets, any related Assumed Liabilities, or the opera-
tions of Sellers at any Acquired Property, or the opera-
tions of the shopping center in which such Acquired
Property is located, including to the extent in Sellers’
possession or control, all files, data, reports, surveys
(ALTA and topographical), soil reports, title reports and
title insurance policies (including copies of all underlying
exception documents), physical inspection, engineering
and asbestos reports, environmental tests, inspections
and reports, insurance reports, schematic plans, site
plans and drawings, mailing lists, supplier lists, cus-
tomer lists, price lists, financial projections, marketing
information and procedures, copies of Tax Returns to
the extent related to the Acquired Assets, advertising
and promotional materials, equipment records, war-
ranty information, architects and engineers agreements,
architectural and engineering plans and specifications,
construction contracts, drawings, plans and specifica-
tions, records of operations, manuals of operations or
business procedures and other similar procedures, in-
cluding all policies and procedures for the protection of
individual and consumer privacy (including all CAD files
and all discs, tapes and other media-storage data con-
taining such information). Without limiting the forego-
ing, with respect to any Acquired Property, the term
“Books and Records” shall include, to the extent in the
possession or control of a Seller, (a) the original file for
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the applicable Acquired Property, including the applica-
ble Acquired Lease and any other related Assigned
Agreements, which includes originals of the following:
the fully executed Acquired Lease and any other related
Assigned Agreements, together with all Exhibits,
Schedules and Addenda thereto, and all amendments,
modifications and supplements thereto; letter agree-
ments; correspondence; renewal notices; estoppel certif-
icates issued by any Seller or the landlord under any ap-
plicable Acquired Lease; estoppel certificates issued by
any party under any applicable easement, operation and
easement agreement, reciprocal easement agreement,
declaration of covenants, conditions and restrictions or
similar documents with respect to an Acquired Property
(each, an “OEA”); accounting records; gross sales rec-
ords to the extent reporting of gross sales is required
pursuant to each such Acquired Lease; audit files
(whether generated internally or by a third party); sur-
veys of the Acquired Lease Premises or the common ar-
eas of the shopping center in which such Acquired Prop-
erty is located with respect to compliance with Law; any
OEA and all amendments, modifications and supple-
ments thereto; the applicable Sellers’ title insurance pol-
icy, together with legible copies of all exception docu-
ments; any agreements confirming the commencement
date or other relevant dates in the Acquired Lease; rec-
orded copies of any memorandum of lease; and lease ab-
stracts, and (b) keys to such Acquired Property, security
codes for such Acquired Property or any of such Ac-
quired Property’s building systems, any keys or security
codes for parking and other common areas of any shop-
ping centers in which such Acquired Property is located
and any other document or information in the possession
or control of any Seller useful or necessary to operate a
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retail store from the Acquired Lease Premises. Not-
withstanding the foregoing, the term “Books and Rec-
ords” shall not include (i) personnel files with respect to
any Seller employees who are not Transferred Employ-
ees, (i) any information as to Seller employees that is
prohibited by Law from being delivered by Sellers to
Buyer (including (1) employee medical information pro-
tected by the Health Insurance Portability and Account-
ability Act of 1996, as amended, the ADA, the Family
and Medical Leave Act of 1993, as amended, or the Ge-
netic Information Nondiscrimination Act of 2008, as
amended, (2) any Employment Eligibility Verification
on Form I-9 and (3) any employee background reports),
provided that Sellers shall inform Buyer of the general
nature of the materials being withheld and, upon Buyer’s
request and at Buyer’s sole cost and expense, reasonably
cooperate with Buyer to provide such materials, in
whole or in part, in a manner that would not result in the
outcome described in this clause (ii), including by reason-
ably cooperating with Buyer to enter into additional
agreements to the extent required to render the access
to any personally identifiable information permissible
under any applicable Law or contractual obligation, (iii)
any non-disclosure or confidentiality, non-compete or
non-solicitation agreements other than contemplated by
Section 2.1(k) and (iv) the Retained Books and Records.

“Business” shall have the meaning set forth in the
Recitals.

“Business Day” shall mean any day of the year,
other than a Saturday or Sunday, on which national
banking institutions in New York, New York are open
to the public for conducting business and are not re-
quired or authorized by Law to remain closed.
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“Business Employees” shall mean each employee
who, as of the Closing Date, is primarily engaged in
providing services in connection with, or in support of,
the Business, including in any commercial or corporate
function (excluding employees employed in the GOB
Leased Stores, the GOB Owned Stores or at any distri-
bution center which is announced for closing prior to the
Closing Date and any employees who have been pro-
vided notice of termination by Sellers prior to the Clos-
ing Date). The number of Business Employees is ex-
pected to total approximately 45,000 employees.

“Business Names” shall have the meaning set
forth in the definition of Intellectual Property.

“Buyer” shall have the meaning set forth in the
Preamble.

“Buyver Assumption Notice” shall have the mean-
ing set forth in Section 5.2(a).

“Buver Occupancy Costs” shall mean (i) with re-
spect to any GOB Leased Stores, all Occupancy Ex-
penses that are incurred, accrued or apportioned solely
for the period commencing on the first calendar day fol-
lowing the GOB Period for such GOB Store and ending
at the expiration of the Designation Rights Period for
such GOB Store and (ii) with respect to any Operating
Leased Property, all Occupancy Expenses that are in-
curred, accrued or apportioned solely for the period com-
mencing on the Closing Date and ending at the expira-
tion of the Designation Rights Period for such Operating
Leased Property.

“Buyer Party Release” shall have the meaning
set forth in Section 9.13.
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“Buyer Rejection Notice” shall have the meaning

set forth in Section 5.3(a).

“Buyer Related Party” shall mean (i) Buyer, (ii)
ESL, (iii) the Cyrus Related Parties and (iv) any Person
who is currently or formerly was a director, officer, em-
ployee, stockholder, member, limited partner, general
partner, controlling person, manager, representative,
attorney, agent or successors of Buyer, ESL or any of
the Cyrus Related Parties.

“Buyer’s Savings Plan” has the meaning given in
Section 9.7(k)().

“Casualty / Condemnation Event” shall have the
meaning set forth in Section 12.3(a).

“Challenge” shall have the meaning set forth in
the definition of Final Order.

“Citi Card Agreement” shall mean the Second
Amended and Restated Program Agreement, dated as
of October 3, 2018, by and among Sears, Roebuck and
Co., Sears Brands Business Unit Corporation, the Other
Sears Parties, and Citibank, N.A., as may be amended
from time to time.

“Citi L/C Facility” shall mean that certain letters
of credit facility granted pursuant to that certain Letter
of Credit and Reimbursement Agreement, dated as of
December 28, 2016 (as at any time amended, restated,
amended and restated, supplemented or otherwise mod-
ified), by and among Sears Roebuck Acceptance Corp.
and Kmart Corporation, as borrowers, SHC, Citibank
N.A. as administrative agent, and the financial institu-
tions party thereto from time to time.
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“Claims” shall mean all rights to payment,
whether or not such right is reduced to judgment, liqui-
dated, unliquidated, fixed, contingent, matured, unma-
tured, disputed, undisputed, legal, equitable, secured, or
unsecured; or rights to an equitable remedy for breach
of performance if such breach gives rise to a right to pay-
ment, whether or not such right to an equitable remedy
is reduced to judgment, fixed, contingent, matured, un-
matured, disputed, undisputed, secured, or unsecured, in
each case, of whatever kind or description against any
Person.

“Closing” shall have the meaning set forth in Sec-
tion 4.1.

“Closing Date” shall have the meaning set forth
in Section 4.1.

113

Closing Legal Impediment” shall have the mean-
ing set forth in Section 10.4.

“Closing Payment Amount” shall have the mean-
ing set forth in Section 3.1(a).

“Code” shall mean the Internal Revenue Code of
1986, as amended.

“Commitment Letters” shall mean, collectively,
the Cyrus Commitment Letter, the Debt Commitment
Letter, the Real Estate Financing Commitment Letter
and the Equity Commitment Letter.

“Competing Transaction” shall mean any direct
or indirect financing, refinancing, acquisition, sale, di-
vestiture (including by merger, acquisition or other busi-
ness combination), public offering, recapitalization, busi-
ness combination or reorganization, whether in one
transaction or a series of related transactions, of or in-
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volving or implicating all or any material part of the Des-
ignation Rights, the Properties, the Leases, the Ac-
quired Assets, the Assumed Liabilities or any Business
(other than any such transaction or series of related
transactions with Buyer or any Affiliate thereof) or any
standalone plan of reorganization or liquidation for any
Seller that does not contemplate the consummation of
the Transactions.

“Compliant” shall mean, with respect to the writ-
ten Required Information that has been or will be made
available to Buyer by the Sellers or any of their respec-
tive representatives on their behalf in connection with
the Transactions, that the Sellers’ auditors have not
withdrawn any audit opinion with respect to any finan-
cial statements contained in the Required Information
for which they have provided an opinion (unless a new
audit opinion is issued with respect to the financial state-
ments for the applicable periods by such auditors or any
other independent public accounting firm of national
standing or otherwise reasonably acceptable to Buyer).

“Confidential Information” shall mean, with re-
spect to any Person, all information of a confidential or
proprietary nature (whether or not specifically labeled
or identified as “confidential”), in any form or medium,
which relates to such Person or their respective business
relations and its respective business activities. Confi-
dential Information includes, but is not limited to, the
following: (i) internal business information (including
historical and projected financial information and budg-
ets and information relating to strategic and staffing
plans and practices, business, training, marketing, pro-
motional and sales plans and practices, cost, rate and
pricing structures and accounting and business meth-
ods); (ii) identities and individual requirements of, and
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specific contractual arrangements with, such Person’s
customers, clients, distributors, vendors, service provid-
ers, independent contractors, joint venture partners and
other business relations and their confidential infor-
mation; (iii) trade secrets; and (iv) other non-public In-
tellectual Property.

“Confidentiality Agreement” shall mean the Con-
fidentiality Agreement, dated as of May 15, 2018, by and
between ESL Investments, Inc. and SHC.

“Consent” shall mean any consent, approval, con-
cession, grant, waiver, exemption, license, entitlement,
suitability determination, franchise, development right,
certificate, variance, registration, permit, Order or other
authorization of or notice of any Person.

“Contract” shall mean any contract, agreement,
undertaking, lease, sublease, license, sublicense, sales
order, purchase order or other instrument or commit-
ment, whether written or oral (including commitments
to enter into any of such) that purports to be binding on
any Person or any part of its property (or subjects any
such assets or property to an Encumbrance).

“Controlling Person” shall mean ESL Invest-
ments, Inc., its Affiliates and their respective directors
and officers.

“Copyrights” shall have the meaning set forth in
the definition of Intellectual Property.

“CPA Firm” shall mean a national firm of inde-
pendent public accountants as to which the Parties mu-
tually agree. In the event the Parties do not mutually
agree in a timely manner, the Bankruptcy Court shall
determine the CPA Firm.
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“Credit Bid Release Consideration” shall mean an
amount of cash equal to Thirty-Five Million Dollars
($35,000,000).

“Credit Card Accounts Receivable” means each
Account or Payment Intangible (each as defined in the
UCC) together with all income, payments and proceeds
thereof, owed by a credit card payment processor or an
issuer of credit cards to a Seller resulting from charges
by a customer of a Seller on credit cards processed by
such processor or issued by such issuer in connection
with the sale of goods by a Seller or services performed
by a Seller, in each case in the ordinary course of its busi-
ness.

“Credit Card Claims” means all claims arising
from Seller’s involvement as a class plaintiff in the class
actions consolidated in the multi-district litigation In re
Payment Card Interchange Fee and Merchant Discount
Antitrust Litigation, No. 1:05-MD-01720 (E.D.N.Y.)
against Visa Inc., Mastercard Inc., JPMorgan Chase &
Co, Citigroup N.A., Bank of America N.A., and other de-
fendants, alleging antitrust violations in relation to cer-
tain practices with respect to merchant processing fees
and merchant processing agreements attributable to
merchants that accepted Visa Inc. or Mastercard Inc.
credit or debit cards beginning on January 1, 2004, and
any proceeds thereof, including proceeds arising from
any settlement with respect to the foregoing.

“Cure Costs” means all amounts payable in order
to cure any monetary defaults required to be cured un-
der section 365(b)(1) of the Bankruptey Code or other-
wise to effectuate, pursuant to the Bankruptcy Code, the
assumption of the Assigned Agreements, whether as de-
termined by the Bankruptcy Court or agreed to by the
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Buyer and the non-debtor counterparty to the applicable
Assigned Agreement.

“Current Fiscal Year” shall mean, in relation to
the Seller, the Seller’s current fiscal beginning February
4, 2018.

“Customer Data” shall mean all data (including
personal data and personally identifiable information)
owned or controlled (meaning any data Sellers have the
ability to transfer in compliance with applicable Law) by
or on behalf of Sellers related to Sellers’ customers, con-
sumers or end users, including (i) customer, consumer
and end user files and lists and contact information, (ii)
purchasing, transaction and installation histories
(namely, the product purchased, date of purchase, loca-
tion of purchase, date of installation and whether a war-
ranty was purchased), (iii) customer, consumer and end-
user complaints and returns, (iv) customer, consumer or
end user opt-outs, unsubscribe or opt-ins requests in re-
lation to the use or processing of their information, (v)
all analytics relating to any of the foregoing and other
customer-based analyses or reports and (vi) all loyalty
program data and participation information (including
all information and data with respect to Shop Your
Way).

6«

Cyrus Commitment Letter” shall mean the com-
mitment letter (including all annexes, exhibits, sched-
ules and other attachments thereto) among Buyer, the
Cyrus Lender, the Sponsor and Citibank, N.A., dated as
of the date hereof, as amended, supplemented or re-
placed in compliance with the terms hereof and thereof.



193

“Cyrus Financing” shall mean the debt financing
incurred or intended to be incurred pursuant to the Cy-
rus Commitment Letter, including the borrowing of
loans contemplated by the Cyrus Commitment Letter.

“Cyrus Lender” shall mean Cyrus Capital Part-
ners, L.P.

“Cyrus Related Parties” shall mean the Cyrus
Lender, its Affiliates and any of their respective direc-
tors, officers, or employees, in such capacities and in
their individual capacities.

“Debt Commitment Letters” shall mean, collec-
tively, the ABL Commitment Letter, the Cyrus Com-
mitment Letter and the Real Estate Financing Commit-
ment Letter.

“Debt Financing” shall mean, collectively, the
ABL Financing, the Cyrus Financing and the Real Es-
tate Financing.

“Debt Financing Documents” means the agree-
ments, documents and certificates contemplated by the

Debt Financing, including (a) all credit agreements, loan
documents, debentures, notes, pledge and security doc-
uments, guarantees, mortgages, intercreditor agree-
ments and other related documents pursuant to which
the Debt Financing will be governed or contemplated by
the Debt Commitment Letters and (b) officer, secretary,
solvency, closing and perfection certificates, legal opin-
ions, corporate organizational documents, good standing
certificates, Lien searches, and resolutions contem-
plated by the Debt Commitment Letters or requested
by the Financing Sources.

“Deposit Amount” shall have the meaning set
forth in Section 3.2.
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“Designatable Lease” shall mean each of (i) the
GOB Leases and the Operating Leases and (ii) to the ex-
tent applicable to such leases and lease agreements, all
non-disturbance agreements with fee owners or senior
landlords, subordination, non-disturbance and attorn-
ment agreements, waivers and consents in favor of any
Seller, estoppel certificates from landlords under any of
the Leases (to the extent assignable), and landlord waiv-
ers or other collateral access agreements in favor of any
Seller or any asset-based lenders.

Designated Sale Transaction” shall have the
meaning set forth in Section 2.12(b).

13

“Designated Tax Advisor” shall mean Weil, Got-
shal & Manges LLP, or Deloitte Tax LLP, as decided in
the Sellers’ discretion, or if neither of the foregoing is
able to deliver a Tax Opinion, Cleary Gottlieb Steen &
Hamilton LLP.

“Designation Assignment Date” shall have the
meaning set forth in Section 5.2(d).

“Designation Deadline” shall have the meaning
set forth in Section 2.9.

“Designation Rights” shall mean the exclusive
right to irrevocably select, identify and designate each
Designatable Lease in respect of which Assignee will ac-
quire all of Sellers’ right, title and interest in and to the
applicable Designatable Lease, together with all of
Sellers’ right, title and interest in and to certain assets
related to such Designatable Lease, to the extent, but
only to the extent, set forth in Article 11, all in accord-
ance with the terms and conditions of this Agreement.
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“Designation Rights Period” shall mean, with re-
spect to each Designatable Lease, the period commenc-
ing on the Closing Date and ending on the earliest of (i)
five (5) Business Days after delivery of the applicable
Buyer Rejection Notice, (ii) the date on which an appli-
cable agreement is assumed and assigned to an As-
signee, (iii) the date which is sixty (60) days after the
Closing Date and (iv) May 3, 2019.

“DieHard Marks” shall mean the name
“DIEHARD” and any name consisting of, containing or
incorporating “DIEHARD”, and all designs and logos
associated therewith in each case, together with all var-
iations thereof; and all Trademarks, Business Names,
Domain Names and Media Accounts consisting of, con-
taining or incorporating any of the foregoing.

“DIP Credit Agreement” means that certain Su-
perpriority Senior Secured Debtor-in-Possession Asset
Based Credit Agreement, dated as of November 29,
2018, among SHC, as holdings, Sears Roebuck Ac-
ceptance Corp. and Kmart Corporation, as borrowers,
Bank of America, N.A., in its capacity as administrative
agent and co-collateral agent, Wells Fargo Bank, Na-
tional Association, in its capacity as co-collateral agent,
and the lenders named therein, as in effect on the date
hereof [Docket No. 955-1].

“Distribution Requirement” shall mean the re-
quirement that each Seller (except if and to the extent
(x) Buyer elects, in accordance with this Agreement,
that the transactions set forth in this Agreement with
respect to such Seller shall not be treated as a Tax Re-
organization, or (y) if requested by such Seller, Desig-
nated Tax Advisor is unable to deliver a Tax Opinion
that the transactions set forth in this Agreement with




196

respect to such Seller may be treated as a Tax Reorgan-
ization) (i) shall distribute the Securities Consideration
received by it to Persons qualifying as holders of “secu-
rities” of such Seller for purposes of section 354 of the
Code, (ii) shall distribute all of the cash received pursu-
ant to Section 3.1(a), as well as all of its other property
pursuant to the Bankruptcy Plan, (iii) shall dissolve no
later than the end of the third taxable year ending after
the Closing Date, and (iv) during the period between the
Closing Date and its dissolution, shall limit its activities
to those which are merely for the purpose of liquidating
its assets (which may include maintaining a going oper-
ation for the preservation of value, pending distribution
or sale), winding up its affairs, resolving and paying its
debts, and distributing any remaining assets (which may
include a distribution to a non-corporate liquidating ve-
hicle).

“Domain Names” shall have the meaning set forth
in the definition of Intellectual Property.

“Effect” shall have the meaning set forth in the
definition of “Material Adverse Effect.”

“Effective Date” shall have the meaning set forth
in the Preamble.

“Employee Plan” shall mean each “employee ben-
efit plan” (as such term is defined in Section 3(3) of
ERISA), whether or not subject to ERISA, and each
other employee benefit plan, program, policy, or ar-
rangement (including each stock purchase, stock option,
restricted stock or other equity-based, severance, reten-
tion, change-of-control, bonus, deferred compensation,
fringe benefit and other similar benefit plan, program,
policy, or arrangement), in each case, that provides any
kind of compensation or benefits to Business Employees
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or former employees of the Business or their dependents
or beneficiaries or with respect to which Seller would
reasonably be expected to have any Liability in respect
of the Business Employees.

“Employment Laws” shall mean all Laws (includ-
ing the WARN Act), now or at the applicable time in ef-
fect and regulating, respecting, concerning or relating
directly or indirectly to employees, independent contrac-
tors, labor relations, workers’ compensation, unemploy-
ment compensation, foreign workers employed in the
United States, wages and hours, safety, compensation,
worker classification or other workplace or employment
standards or practices.

“Encumbrance” shall mean all mortgages,
pledges, hypothecations, charges, liens, interests, de-
bentures, trust deeds, claims and encumbrances of any
type whatsoever (whether known or unknown, secured
or unsecured or in the nature of setoff or recoupment,
choate or inchoate, filed or unfiled, scheduled or un-
scheduled, noticed or unnoticed, recorded or unrecorded,
perfected or unperfected, allowed or disallowed, contin-
gent or non-contingent, liquidated or unliquidated, ma-
tured or unmatured, material or nonmaterial, disputed
or undisputed, whether arising prior to or subsequent to
the commencement of the Bankruptecy Cases, and
whether imposed by agreement, understanding, Law,
equity, or otherwise), including Claims, assignments by
way of security or otherwise, security agreements and
interests, conditional sales contracts or other title reten-
tion agreements, rights of first refusal, first negotiation
or first offer, options to purchase or similar restrictions
or obligations, instruments creating a security interest
in the Acquired Assets or any part thereof or interest
therein, and any agreements, leases, subleases, licenses,
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occupancy agreements, options, easements, rights of
way, covenants, conditions, restrictions, declarations,
defects in title, encroachments, exceptions or other en-
cumbrances adversely affecting title to the Acquired As-
sets or any part thereof or interest therein.

“Environmental Laws” shall mean all applicable
Laws relating to pollution or protection of human health
or safety (to the extent related to exposure to Hazardous
Substances) or the environment (including ambient air,
water, surface water, groundwater, land surface, soil or
subsurface) or natural resources, including applicable
Laws relating to the generation, storage, transfer,
transportation, investigation, cleanup, treatment, reme-
diation, or use of, or release or threatened release into
the environment of, any Hazardous Substances.

“Environmental Permits” shall mean all licenses,
permits, variances, consents or certificates issued pur-
suant to Environmental Laws.

“Equipment” shall mean all machinery, equip-
ment, appliances, supplies, furniture, fixtures, janitorial
and cleaning equipment, partitions, desks, chairs, tables,
telephone lines, cubicles, point-of-sale systems, graphics,
branding, signs and signage (including any signs and
signage on any buildings, pylons or monuments and any
directional or other ground or off-premises signs and
signage). For the avoidance of doubt, Improvements do
not constitute Equipment.

Equity Commitment Letter” shall have the
meaning set forth in Section 7.4(a).

13

“Equity Financing” shall have the meaning set
forth in Section 7.4(a).
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“ERISA” shall mean the Employee Retirement
Income Security Act of 1974, as amended, and all Laws
issued thereunder.

“ERISA Affiliate” shall mean, with respect to
any entity, trade or business, any other entity, trade or
business that is, or was at the relevant time, a member
of a group described in Section 414(b), (c), (m) or (o) of
the Code or Section 4001(b)(1) of ERISA that includes
or included the first entity, trade or business, or that is,
or was at the relevant time, a member of the same “con-
trolled group” as the first entity, trade or business pur-
suant to Section 4001(a)(14) of ERISA.

“ESL” shall mean ESL Investments, Inc., JPP,
LLC, JPP 11, LLC, Eddie S. Lampert and any of their
respective directors, officers, or employees, in such ca-
pacities and in their individual capacities.

“Excluded Assets” shall have the meaning set
forth in Section 2.2.

“Excluded Asset-Reorganization Taxes” shall
mean any and all (i) Taxes imposed on or with respect to

the Excluded Assets or the Excluded Liabilities for any
taxable period, other than any Tax to the extent such
Tax would have been reduced or eliminated had the
Sellers’ Tax attributes not transferred to Buyer (taking
into account Tax attributes Sellers would have had if all
transactions described in Article II were Designated
Sale Transactions and respected as such by the Internal
Revenue Service), (ii) Taxes imposed on or with respect
to the Acquired Assets, the Acquired Properties, the
Business or the Assumed Liabilities for any Pre-Assign-
ment Tax Period (for the avoidance of doubt, other than
amounts payable by Buyer under Section 5.1(b)), other
than any Tax to the extent such Tax would have been
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reduced or eliminated had the Sellers’ Tax attributes not
transferred to Buyer (taking into account Tax attributes
Sellers would have had if all transactions described in
Article IT were Designated Sale Transactions and re-
spected as such by the Internal Revenue Service), (iii)
Liabilities of Buyer or any of its Affiliates for Taxes de-
scribed in clause (i) or (ii) hereof of any Sellers or their
Affiliates as a transferee or successor, by contract, oper-
ation of law or otherwise, other than as part of any
agreement entered into in the Ordinary Course of Busi-
ness the primary purpose of which is not related to Tax
and (iv) Taxes imposed on any earnings on the invest-
ment of the cash received pursuant to Section 3.1(a)
pending its distribution pursuant to the Bankruptcy
Plan.

“Excluded Asset-Sale Taxes” shall mean any and
all (i) Taxes imposed on or payable by any Sellers or
their Affiliates for any taxable period (whether starting
or ending before or after the Closing Date) or with re-
spect to any of the Acquired Assets, the Acquired Prop-
erties the Business or the Assumed Liabilities, other
than amounts payable by Buyer under Section 5.1(b),
and (ii) Liabilities of Buyer or any of its Affiliates for
Taxes of any Sellers or their Affiliates as a transferee or
successor, by contract, operation of law or otherwise,
other than as part of any agreement entered into in the
Ordinary Course of Business the primary purpose of
which is not related to Tax. Notwithstanding anything
to the contrary herein, “Excluded Asset-Sale Taxes”
shall not include any Excluded Asset-Reorganization
Taxes.

“Excluded Equipment” shall mean all Equipment
other than the Acquired Equipment.
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“Excluded Improvements” shall mean all Im-
provements other than the Acquired Improvements.

“Excluded Inventory” shall mean (i) all Inventory
other than the Acquired Inventory, (ii) all Inventory
held by Sellers which is located at any site which is not a
Property and (iii) for the avoidance of doubt, all Inven-
tory located at any GOB Store.

“Excluded IT” shall mean the Equipment and
other assets set forth on Schedule 1.1(c).

“Excluded Liabilities” shall have the meaning set
forth in Section 2.4.

“Exclusive License” shall mean the license agree-
ment by and between KCD IP, LLC and Buyer as de-
scribed in Section 9.14(b).

“Existing Financing Arrangements” shall mean
the Citi L/C Facility, the DIP Credit Agreement, the
FILO Facility, the IP/Ground Lease Term Loan Facil-
ity, the Junior DIP Term Loan Agreement, the Real Es-
tate Loan 2020, the Second Lien Line of Credit Facility,
the Second Lien Term Loan, the Second Lien PIK Notes
and the Third Amended and Restated Credit Agree-
ment.

“Expenses” shall mean (i) the Buyer Occupancy
Costs, if applicable, and (ii) the reasonable and docu-
mented out-of-pocket fees, costs and expenses or other
disbursements borne by any Seller or its Affiliates in-
curred or accruing (a) during the Designation Rights Pe-
riod, to the extent Related to the Operating Leases or
Operating Leased Stores, (b) to the extent Related to
the GOB Leases or GOB Leased Stores incurred or ac-
cruing following the GOB Period for each such GOB
Lease or GOB Leased Store, (c) after the Closing, to the
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extent related to an Additional Contract or any Operat-
ing Lease or Operating Leased Store or (d) as a result of
Sellers being the tenant under the Designatable Lease
or Additional Contract during, with respect to the GOB
Leased Stores, the period commencing after the GOB
Period for each such GOB Leased Store and ending at
the expiration of the Designation Rights Period, and
with respect to any Operating Leased Property, during
the Designation Rights Period, and any reasonable and
documented fees, costs and expenses incurred by any
Seller or its Affiliates in connection with any transfer of
a Designatable Lease to Purchaser following the Desig-
nation Rights Period, but in each case shall not, for the
avoidance of doubt, include rejection damages or Cure
Costs.

“Filing” shall have the meaning set forth in the
Recitals.

“FILO Facility” shall mean the first-in, last-out
tranche of debt under the Third Amended and Restated
Credit Agreement (as amended by (i) that certain Fifth
Amendment to Third Amended and Restated Credit
Agreement, dated as of March 21, 2018, by and between,
inter alios, Sears Roebuck Acceptance Corp. and Kmart
Corporation, as borrowers, SHC, Bank of America,
N.A., as administrative agent, co-collateral agent and
lender, Wells Fargo Bank, National Association, as co-
collateral agent and lender, and PNC Bank, National As-
sociation, Citibank N.A., Citizen Business Capital, and
Regions Bank, as revolving lenders and (ii) that certain
Sixth Amendment to Third Amended and Restated
Credit Agreement, dated as of March 21, 2018, by and
between, inter alios, Sears Roebuck Acceptance Corp.
and Kmart Corporation, as borrowers, SHC, Bank of
America, N.A., as administrative agent and co-collateral
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agent, Wells Fargo Bank, National Association, as co-
collateral agent, and Benefit Street 2018 LL.C, JPP LLC
and JPP II LLC as lenders).

“FILO Facility Buyout Amount” shall have the
meaning set forth in Section 3.1(c).

“Final Order” shall mean an action taken or order
issued by the applicable Governmental Authority (i) as
to which no appeal, notice of appeal, motion to amend or
make additional findings of fact, motion to alter or
amend judgment, motion for rehearing or motion for
new trial, request for stay, motion or petition for recon-
sideration, application or request for review, or other
similar motion, application, notice or request (collec-
tively, a “Challenge”) has been timely filed, or, if any of
the foregoing has been timely filed, it has been disposed
of in a manner that upholds and affirms the subject order
in all respects without the possibility for further Chal-
lenge thereon and (ii) as to which the time for instituting
or filing a Challenge shall have expired.

“Financing” shall mean, collectively, the Debt Fi-
nancing and the Equity Financing.

“Financing Sources” shall mean, with respect to
(x) the Real Estate Financing, the Cyrus Lender and the
Sponsor, (y) the Cyrus Financing, the Cyrus Lender, the
Sponsor and Citibank, N.A. and (z) the ABL Financing,
the Persons that have directly or indirectly committed
to provide or otherwise entered into agreements in con-
nection with the ABL Financing in connection with the
transactions contemplated hereby pursuant to the ABL
Commitment Letter, including the agents, arrangers
and lenders party to the ABL Commitment Letter
and/or the Debt Financing Documents relating to the
ABL Financing, together with any of their respective
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Affiliates and their respective Affiliates’ former, current
or future officers, directors, employees, agents and rep-
resentatives, direct or indirect shareholders or equity
holders, managers, members and their respective suc-
cessors and assigns, in each case in their capacities as
such.

“Foreign Subsidiary” shall mean any Subsidiary
of any Seller incorporated under any jurisdiction other
than the United States of America and its territories,
other than Sears RE.

“F'TC” shall mean the Federal Trade Commis-

sion.

“GAAP” shall mean U.S. generally accepted ac-
counting principles in effect from time to time.

“GOB Leases” shall mean each of (i) those leases
or lease agreements (including ground leases) related to
the real properties identified on Schedule 1.1(m) (to-
gether with all amendments, modifications, supplements
and renewals thereof), and (ii) to the extent applicable to
such leases and lease agreements, all non-disturbance
agreements with fee owners or senior landlords, subor-
dination, non-disturbance and attornment agreements,
waivers and consents in favor of any Seller, estoppel cer-
tificates from landlords under any such leases and lease
agreements (to the extent assignable), and landlord
waivers or other collateral access agreements in favor of
any Seller or any asset-based lenders.

“GOB Leased Store” shall mean the real property
demised pursuant to a GOB Lease.

“GOB Owned Stores” shall mean the real prop-
erty described in Schedule 1.1(n), including, in each case,
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all of the right, title and interest of Seller and its Subsid-
iaries to all Improvements located thereon and all ease-
ments and other rights and interests appurtenant
thereto and any associated rights to parking.

“GOB _Period” shall mean with respect to each
GOB Leased Store, the period commencing on the Clos-
ing Date and ending on the date that Seller delivers writ-
ten notice to Buyer that the “going-out-of-business” sale
with respect to such GOB Leased Store has been com-
pleted and all inventory of Sellers has been removed
from such GOB Leased Store. For the avoidance of
doubt, Sellers may deliver any such notice on or prior to
the Closing Date.

“GOB Stores” shall mean, individually or collec-
tively as the context may require, the GOB Leased
Stores and the GOB Owned Stores.

“Governmental Authority” shall mean any
United States federal, state, municipal or local or any
foreign government, governmental agency or authority,
or regulatory or administrative authority, or any court,
tribunal or judicial body having jurisdiction, including
the Bankruptcy Court.

“Hazardous Substances” shall mean any material,
substance or waste (solid, liquid, gaseous or combination
thereof) defined, characterized or regulated as “hazard-
ous,” “toxic,” “explosive,” a “pollutant” or a “contami-
nant” under Environmental Laws, including asbestos or
any substance containing asbestos, formaldehyde, poly-
chlorinated biphenyls, lead paint and petroleum or pe-
troleum products (including crude oil and any fraction
thereof), and by-products of any or all of the foregoing.
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“HSR Act” shall mean the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, and
the relevant rules and regulations thereunder.

113

HSR Filing” shall have the meaning set forth in
Section 8.3(b).

“Improvements” shall mean all building systems
(including HVAC, electrical, plumbing, mechanical, ver-
tical transportation and other similar systems), lease-
hold alterations, improvements, structures, buildings,
fixtures and equipment which are affixed to and consti-
tute a part of any applicable real property. For the
avoidance of doubt, Inventory are not Improvements.

“Inbound IP License” shall mean any Contract
pursuant to which any Seller is granted any license, cov-
enant not to sue or other rights to use any (i) Intellectual
Property or (ii) data (including personal data and per-
sonally identifiable information); provided, however,
that the term “Inbound IP License” shall not include any
Outbound IP License.

“Initial Assigned Agreements” shall have the
meaning set forth in Section 2.7(b).

“Initial Assigned Contract” shall have the mean-
ing set forth in Section 2.7(b).

“Initial Assigned Lease” shall have the meaning
set forth in Section 2.7(b).

“Intellectual Property” shall mean all intellectual
property and other similar proprietary rights, anywhere
in the world, whether registered or unregistered, includ-
ing all rights in and to (i) all trademarks, service marks,
logos, trade dress and other source identifiers and com-
mercial indicia of origin, and all registrations and appli-
cations therefor, in each case together with the goodwill
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of the businesses in which the foregoing are used and all
goodwill connected with the use of and symbolized by
the foregoing (collectively the “Trademarks”), (ii) all
trade names, fictitious business names, corporate names
and d/b/a names, together with the goodwill of the busi-
nesses in which the foregoing are used and all goodwill
connected with the use of and symbolized by the forego-
ing (collectively the “Business Names”), (iii) all domain
names, URLs and IP addresses (collectively, such do-
main names and websites, the “Domain Names”), (iv)
any social media accounts, identifiers and handles (col-
lectively the “Media Accounts”), (v) trade secrets, know-
how and confidential information, including proprietary
rights in and to processes, methods, formulae, marketing
and technical information, blueprints, quality assurance
and control procedures, design tools and simulation ca-
pabilities (collectively, the “Know-How”), (vi) all patents
and patent applications (including provisionals, continu-
ations, divisionals, continuations-in-part, renewals, reis-
sues, re-examinations, substitutions and extensions
thereof), inventions and inventions disclosures (whether
or not patentable) (collectively the “Patents”), (vii) all
copyrights and registrations and applications therefor
and works of authorship, moral rights, designs and mask
work rights (collectively the “Copyrights”), (viii) all da-
tabase rights and (ix) computer programs and applica-
tions and any other software (regardless of the stage of
development or completion), including libraries, subrou-
tines, protocols, toolsets, compilers, schematics, plugins,
APIs and other components thereof, whether in source
code, object code or other form, computerized databases
and other computerized compilations and collections of
data or information, user interfaces, command struc-
tures, report formats, templates, menus, buttons and
icons, in each case, relating to computer programs or




208

other software, and descriptions, flow charts, architec-
tures, development tools and other materials used to de-
sign, plan, organize and develop any of the foregoing;
and all related specifications and documentation (collec-
tively, the “Software”).

“Intellectual Property Related Documentation”
shall mean each of the following to the extent existing as
of the Closing Date and in Sellers’ possession or control
as of the Closing Date: (i) all correct and complete phys-
ical and electronic copies of all prosecution files and
dockets, registration certificates, litigation files and re-
lated opinions of counsel and correspondence relating
thereto for all issued, registered and applied-for items of
Acquired Intellectual Property, (ii) all litigation files to
the extent relating to Actions brought for the infringe-
ment, dilution, misappropriation or other violation of the
Acquired Intellectual Property, (iii) all books, records,
files, ledgers or similar documentation in Sellers’ posses-
sion used to track, organize or maintain any of the Ac-
quired Intellectual Property, (iv) a list of outstanding
maintenance, renewal and prosecution deadlines with
respect to the applied-for, registered or issued Acquired
Intellectual Property that fall within ninety (90) days
following the Closing Date and (v) copies of acquisitions
agreements relating to acquisitions of the Acquired In-
tellectual Property.

“Intellectual Property Security Agreement” shall
mean that certain Intellectual Property Security Agree-
ment, dated January 4, 2018 (at any time amended, re-
stated, amended and restated, supplemented or other-
wise modified), by and among SHC, Sears Roebuck Ac-
ceptance Corp. and Kmart Corporation, as Borrowers,
and the other guarantors party thereto, and the lenders
named therein, in favor of JPP, LLC, as Agent.
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“Intercompany IP Agreements” shall mean any
Contract under which a Seller or an Affiliate of a Seller
licenses or grants any license, covenant not to sue or
other rights under any of the Acquired Intellectual
Property to any other Seller(s) or Affiliate(s) of any
Seller.

“Inventory” shall mean goods, other than farm
products, reflected in the stock ledger of the Sellers as
of any date of the determination thereof, which (A) are
leased by a person as lessor, (B) are held by a person for
sale or lease or to be furnished under a contract of ser-
vice, (C) are furnished by a person under a contract of
service or (D) consist of raw materials, work in process,
or materials used or consumed in a business.

“Inventory Value” shall mean, with respect to
any Inventory of the Sellers, the value of such Inventory
valued at the lower of cost or market value on a basis
consistent with the Sellers’ current and historical ac-
counting practice in effect on the date hereof, per the
stock ledger (without giving effect to LIFO reserves and
general ledger reserves for discontinued inventory,
markdowns, intercompany profit, rebates and discounts,
any cut off adjustments, revaluation adjustments, pur-
chase price adjustments or adjustments with respect to
the capitalization of buying, occupancy, distribution and
other overhead costs reflected on the balance sheet of
the Sellers in respect of Inventory).

“IP/Ground Lease Buyvout Amount” shall have
the meaning set forth in Section 3.1(c).

“IP/Ground Lease Property” shall mean the
properties that are collateral under the IP/Ground
Lease Term Loan Facility, as set forth on Schedule

1.1(d).
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“IP/Ground Lease Term ILoan Facility” shall
mean the loan facility granted pursuant to that certain
Term Loan Credit Agreement, dated as of January 4,
2018 (at any time amended, restated, amended and re-
stated, supplemented or otherwise modified), by and be-
tween SHC, as holdings, Sears Roebuck Acceptance
Corp. and Kmart Corporation, as borrowers, the guar-
antors party thereto from time to time, JPP LLC as
agent, and JPP LLC, JPP II LLC, Cyrus Opportunities
Master Fund II, Ltd., CRS Master Fund, L.P., Crescent
1, L.P., Canary SC Master Fund, L.P., Cyrus Select Op-
portunities Master Fund, Litd., Cyrus Special Strategies
Master Fund, LP, and Cyrus 1740 Master Funds, LP, as
lenders.

IP Assignment Agreement” shall mean the
agreement substantially in the form attached hereto as

Exhibit B, to be entered into by and between Sellers, on
the one hand, and Buyer or its applicable Affiliates, on
the other hand.

“IP License” shall mean each Inbound IP License
and each Outbound IP License, and any agreement that
constitutes an “IP License” as defined in the Intellectual
Property Security Agreement, in each case, for the
avoidance of doubt, including the KCD Agreements.

13

“IP Powers of Attorney” shall mean documents
appointing attorneys for Buyer or Buyer’s designees
with full power to execute documents and take all other
steps solely in connection with (i) effectuating and imple-
menting the assignment of the Acquired Intellectual
Property, (ii) perfecting Buyer’s right, title and interest
in, to and under the Acquired Intellectual Property pur-
suant to such assignment and (iii) as otherwise neces-
sary for related bona fide purposes, in each of cases (i)
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through (iii) in the intellectual property offices of various
jurisdictions around the world, at or after the Closing,
including, (A) with respect to the applied-for, issued or
registered United States Intellectual Property, the
power of attorney substantially as set forth in the form
at Exhibit C and (B) with respect to any Intellectual
Property included in the Acquired Intellectual Property
that is issued, filed or registered in a jurisdiction outside
of the United States, powers of attorney suitable for re-
cording in each such jurisdiction with terms and condi-
tions substantially similar to those set forth in Exhibit
C, except for any different terms and conditions that
would be necessary in a recordable power of attorney for
the respective local jurisdiction.

“IT Systems” shall have the meaning set forth in
Section 6.10(e).

“Junior DIP Consideration” shall mean evidence
reasonably satisfactory to the Sellers that all obligations
(including any accrued and unpaid interest) of the
Sellers with respect to $350,000,000 aggregate principal
amount outstanding under the Junior DIP Term Loan
Agreement (or such lesser aggregate principal amount
outstanding thereunder to the extent that the junior
DIP facility under the Junior DIP Credit Agreement is
not fully drawn as of the Closing Date) have been satis-
fied and released.

“Junior DIP Term Loan Agreement” shall mean
that certain Superpriority Junior Lien Secured Debtor-
in-Possession Credit Agreement dated as of November
29, 2018 by and among SHC, as holdings, Sears Roebuck
Acceptance Corp. and Kmart Corporation, as borrowers,
the several banks, financial institutions or other entities
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from time to time party thereto as Term Lenders there-
under and Cantor Fitzgerald Securities as administra-
tive agent and collateral agent as filed with the Bank-
ruptcy Court [Docket No. 951-2].

“KCD Agreements” shall mean all IP Licenses
under which KCD IP, LLC or a Seller grants any license,
sublicense, covenant not to sue or other rights under any
KCD IP to any Seller prior to the Closing.

“KCD IP” shall mean any Intellectual Property
owned by KCD IP, LLC as of the date hereof or as of the
Closing.

“KCD Notes” shall mean the 6.90% KCD IP, LL.C
Asset-Backed Notes issued pursuant to the Indenture
dated as of May 18, 2006, by KCD IP, LLC as Issuer and
U.S. Bank National Association, as Trustee.

“Kenmore Marks” shall mean the name
“KENMORE” and any name consisting of, containing or
incorporating “KENMORE”, and all designs and logos
associated therewith, in each case, together with all var-
iations thereof; and all Trademarks, Business Names,
Domain Names and Media Accounts consisting of, con-
taining or incorporating any of the foregoing.

“Kenmore/DieHard Business” shall have the
meaning set forth in the Recitals.

“Kmart Marks” shall mean the name “KMART”
and any name consisting of, containing or incorporating
“KMART”, and all designs and logos associated there-
with, in each case, together with all variations thereof;
and all Trademarks, Business Names, Domain Names
and Media Accounts consisting of, containing or incorpo-
rating any of the foregoing.
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“Knowledge” shall mean, with respect to any
matter in question, in the case of Sellers, the knowledge
after reasonable inquiry of the individuals set forth on
Schedule 1.1(e) with respect to such matter.

“Know-How” shall have the definition set forth in
the definition of Intellectual Property.

“L/C Facility Consideration” shall mean evidence
reasonably satisfactory to the Sellers that all obligations
of Sellers with respect to amounts outstanding or com-
mitments under the Citi L/C Facility (but in no event
with respect to a principal amount of greater than $271
million) have been satisfied and released, including as
contemplated by the Cyrus Financing.

Labeling and Marketing Materials” shall mean
all product labeling, product advertising, marketing and

promotional materials, training materials and other sim-
ilar materials, in each case created or developed by or on
behalf of a Seller.

“Law” shall mean any foreign or domestic law,
statute, code, ordinance, rule, regulation, order, decision,
judgment, writ, stipulation, award, injunction or decree
by any Governmental Authority, including all Environ-
mental Laws and the Americans with Disabilities Act, as
amended (“ADA”), together with all final and unappeal-
able awards or decisions by an arbitrator or arbitration
panel (“Arbitrator”) by which Sellers or any of the Prop-
erties, Leases or Acquired Assets is bound.

13

“Leases” shall mean collectively (i) the Initial As-
signed Leases, and (ii) the Designatable Leases.

“Lease Premises” shall mean each of the Sellers’
or its Subsidiaries’ leased real properties that is an Ini-
tial Assigned Lease or a Designatable Lease.
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“Liability” shall mean any liability, indebtedness,
debt, guaranty, claim, demand, loss, damage, deficiency,
assessment, responsibility, Claim, Action, proceeding or
obligation of whatever kind or nature (whether known
or unknown, whether asserted or unasserted, whether
absolute or contingent, whether accrued or unaccrued,
whether liquidated or unliquidated, whether due or to
become due, whether determined or determinable,
whether choate or inchoate, whether secured or unse-
cured, whether matured or not yet matured) and includ-
ing all costs, fees and expenses relating thereto.

“Lien” means any claim, mortgage, option,
pledge, lien, encumbrance, title defect, preemptive right,
restriction on transfer or other restriction of any kind
(other than restrictions on transfer created under appli-
cable securities laws, charge or other security interest).

“Managed Properties” shall have the meaning set
forth in Section 8.8(b).

“Management Services” shall have the meaning
set forth in Section 8.8(b).

“Management Services Period” shall mean the
period commencing immediately following the Closing
and (i) for each Acquired Property at which Manage-
ment Services are being provided, upon (a) the earliest
to occur of (1) the date that the applicable Seller receives
written notice of termination from Buyer, (2) the six (6)
month anniversary of the Closing Date or (3) such later
date as may be agreed by the Parties, and (ii) for each
Occupancy Leased Premise, five (5) Business Days fol-
lowing the delivery by Buyer of a Buyer Rejection No-
tice with respect to such Occupancy Leased Premise.

“Management Services Reimbursements” shall
have the meaning set forth in Section 8.8(b).
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“Marketing Period” means the first period of
fourteen (14) consecutive Business Days after the date
of this Agreement and throughout each day of which
Buyer shall have all of the Required Information and
such Required Information is Compliant; provided that
January 21, 2019 shall not be considered a Business Day
for the purposes of calculating such fourteen (14) Busi-
ness Day period. Notwithstanding the foregoing, the
Marketing Period shall not commence and shall be
deemed not to have commenced if, on or prior to the com-
pletion of such fourteen (14) consecutive Business Day
period, (i) Sellers (or any Affiliate thereof) have deter-
mined that a restatement of any financial information in-
cluded in the Required Information is necessary or that
such restatement is under consideration, in which case
the Marketing Period shall be deemed not to commence
unless and until any such restatement has been com-
pleted and the applicable Required Information has been
amended or Sellers (or any Affiliate thereof) have deter-
mined that no restatement shall be required, or (ii) any
Required Information would not be Compliant during
such fourteen (14) Business Day period. Notwithstand-
ing the provisions of this paragraph, the Marketing Pe-
riod shall end on any earlier date on which the Debt Fi-
nancing is consummated; provided, that if Sellers in good
faith reasonably believe that they have delivered the
Required Information that is Compliant to Buyer, they
may deliver to Buyer a written notice to that effect (stat-
ing when they believe they completed such delivery), in
which case such Required Information shall be deemed
to have been delivered on the date specified in that no-
tice, unless Buyer in good faith reasonably believes that
Sellers have not completed delivery of the Required In-
formation or that the Required Information is not Com-
pliant and, within two (2) Business Days after receipt of
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such notice from Sellers, Buyer delivers a written notice
to Sellers to that effect and stating with specificity which
Required Information Sellers have not delivered or the
reason for which the Required Information is not Com-
pliant, in which case, the Marketing Period shall com-
mence upon delivery to Buyer of such specified infor-
mation or when such information is Compliant.

“Material Adverse Effect” shall mean any effect,
change, condition, circumstance, development or event
(any of the foregoing, an “Effect”) that, individually or in
the aggregate with all other Effects has had, or would
reasonably be expected to have, a material adverse ef-
fect on (A) the assets, liabilities, properties, business or
condition (financial or otherwise) of the Designation
Rights, Acquired Assets and Assumed Liabilities taken
as a whole, or (B) Sellers’ ability to consummate the
Transactions pursuant to the terms hereof, in each case
excluding any Effect that results from or arises out of:
(i) the execution and delivery of this Agreement or the
announcement thereof or the pendency or consumma-
tion of the Transactions; (ii) any change in the United
States or foreign economies or securities or financial
markets generally; (iii) any change arising in connection
with natural disasters, earthquakes, fire, flood, hurri-
cane, tornado or other weather event, geopolitical condi-
tions or any outbreak or escalation of hostilities or acts
of terrorism or war, military actions or any escalation or
material worsening of any such hostilities or acts of ter-
rorism or war, military actions existing or underway as
of the date hereof; (iv) any effect, change or event that is
otherwise generally applicable to the industries and
markets in which Sellers operate; (v) changes in (or pro-
posals to change) Laws or accounting regulations or
principles; (vi) any action expressly contemplated by
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this Agreement, (vii) compliance with the terms of this
Agreement,; or (viii) the Bankruptcy Cases and reasona-
bly anticipated Effects thereof on the Business, the Ac-
quired Assets or the Designation Rights; provided, how-
ever, that in the case of the foregoing clauses (ii), (iii),
(iv) or (v), any such Effect shall not be deemed to be ex-
cluded solely to the extent it has a materially dispropor-
tionate adverse effect on the assets, liabilities, proper-
ties, business or condition of the Sellers, taken as a
whole, compared to other Persons similarly situated in
the same industry.

“Material Contracts” shall have the meaning set
forth in Section 6.11(a).

“Media Accounts” shall have the meaning set
forth in the definition of Intellectual Property.

“Multiemployer Plan” shall mean a “multiem-
ployer plan” within the meaning of Section 3(37) or
4001(a)(3) of ERISA.

“Non-Recourse Parties” shall have the meaning
set forth in Section 13.12.

“Non-Represented Employees” shall have the
meaning set forth in Section 9.7(a).

“Occupancy Agreement” shall mean that certain
Occupancy Agreement substantially in the form at-
tached hereto as Exhibit D.

“Occupancy Expenses” shall mean, with respect
to any Lease Premises, all liquidated costs, expenses, ob-
ligations and liabilities under or in connection with the
applicable Lease payable or paid by any Seller, including
any and all mortgage payments, base rent, percentage
rent, additional rent, CAM, utilities, Property Taxes and
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assessments, costs of continuing the level of mainte-
nance and security required by this Agreement, a pro
rata portion of insurance (including public liability and
casualty insurance) attributable to such Lease or Lease
Premises and all other categories of expenses, obliga-
tions and liabilities arising or accruing under or in con-
nection with such Lease (whether or not billed by the
applicable counterparty to such Lease). For the avoid-
ance of doubt, Occupancy Expenses shall not include any
Seller’s costs and expenses of (a) any professionals re-
tained in connection with the Bankruptcy Cases or (b)
counsel of any kind except to the extent counsel is re-
tained with respect to a Lease or Owned Real Property
and not Sellers’ other operations.

“Occupancy Leased Premise” has the meaning as-
signed thereto in the Occupancy Agreement.

“OEA” shall have the meaning set forth in the
definition of Books and Records.

“Operating Leases” shall mean each of (i) those
leases or lease agreements (including ground leases) re-
lated to the real properties identified on Schedule 1.1(o0)
(together with all amendments, modifications, supple-
ments and renewals thereof), and (ii) to the extent appli-
cable to such leases and lease agreements, all non-dis-
turbance agreements with fee owners or senior land-
lords, subordination, non-disturbance and attornment
agreements, waivers and consents in favor of any Seller,
estoppel certificates from landlords under any such
leases and lease agreements (to the extent assignable),
and landlord waivers or other collateral access agree-
ments in favor of any Seller or any asset-based lenders.

“Operating Leased Property” shall mean the real
property demised pursuant to an Operating Lease.
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“Operating Owned Property” shall mean the real
property described in Schedule 1.1(p), including, in each
case, all of the right, title and interest of Seller and its
Subsidiaries to all Improvements located thereon and all
easements and other rights and interests appurtenant
thereto and any associated rights to parking.

“Order” shall mean any award, writ, injunction,
judgment, order, decree, attachment, stay, stipulation,
certification, determination, decision, verdict, ruling,
subpoena, or award issued or entered by or with any
Governmental Authority or Arbitrator (whether tempo-
rary, preliminary or permanent).

“Ordered Inventory” shall mean Inventory (other
than Prepaid Inventory) of the type set forth on Sched-
ule 1.1(f) that has been ordered by Sellers prior to the
Closing Date but as to which Sellers have not taken title
or delivery prior to the Closing Date.

13

Ordinary Course of Business” shall mean the op-
eration of the Business in the ordinary and usual course
consistent with past practice as well as (and subject to)
the Filing and all Orders entered in connection there-
with.

“Other Payables” shall mean the accounts paya-
ble set forth on Schedule 1.1(g).

“Outbound IP License” shall mean any Contract
pursuant to which any Seller has granted any license,
covenant not to use or other rights under any (i) Ac-
quired Intellectual Property or (ii) Acquired Data, in
each case, whether or not, pursuant to such Contract,
any Seller was granted any license, covenant not to sue
or other rights to use any (A) Intellectual Property or
(B) data (including personal data and personally identi-
fiable information).
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“Outside Date” shall have the meaning set forth
in Section 12.1(a)(ii).

“Owned Real Property” shall mean (i) the GOB
Owned Stores and (ii) the Operating Owned Properties.

“PA Liabilities” shall have the meaning set forth
in Section 2.3(e).

“PA Liabilities Services Agreement” shall have
the meaning set forth in Section 2.8(e).

“PartsDirect Marks” shall mean the name
“PARTSDIRECT” and any name consisting of, contain-
ing or incorporating “PARTSDIRECT”, and all designs
and logos associated therewith, in each case, together
with all variations thereof; and all Trademarks, Business
Names, Domain Names and Media Accounts consisting
of, containing or incorporating any of the foregoing.

“Party” or “Parties” shall mean, individually or
collectively, Buyer and Sellers.

“Patents” shall have the meaning set forth in the
definition of Intellectual Property.

“Payoff Letters” shall mean, with respect to the
Third Amended and Restated Credit Facility, the FILO
Facility, the DIP Credit Agreement and the Junior DIP
Term Loan, payoff letters in form and substance reason-
ably satisfactory to Buyer (subject only to delivery of
funds, as arranged by Buyer, the credit bids pursuant to
Section 363(k) of the Bankruptcy Code described in Sec-
tion 3.1(b)(ii) or other satisfaction), that provide for the
full and unconditional release of any and all Liens and
other security interests on the Acquired Assets (subject,
in each case, only to delivery of funds as arranged by
Buyer). To the extent required to effect the release in
the previous sentence, such Payoff Letter shall include
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UCC-3 termination statements and fully executed short-
form termination and release agreements with respect
to any and all security interests in intellectual property
that, when filed or recorded, as the case may be, will be
sufficient to release any and all such security interests in
intellectual property, and the authorization for the
Sellers to file or record such documents (unless already
filed concurrently with delivery of such Payoff Letter).

“Pending Inventory” shall mean the Ordered In-
ventory and the Prepaid Inventory.

“Permits” shall mean, with respect to any Lease
Premises or Owned Real Property, all franchises,
grants, authorizations, licenses, permits, easements,
variances, exceptions, consents, certificates (including
all certificates of occupancy), building permits, fire,
health and safety permits, site plan approvals and all
other planning approvals, zoning variances, conditional
or special use permits (including for firearms or other
special occupancies or uses), general assembly or gen-
eral use permits or other similar documentation, and all
Environmental Permits, approvals, clearances and Or-
ders of a Governmental Authority.

“Permitted Encumbrances” shall mean Permit-
ted Post-Closing Encumbrances and Permitted Pre-
Closing Encumbrances.

“Permitted Post-Closing Encumbrances” shall
mean (i) with respect to real property leased or owned
by Sellers, zoning restrictions, building codes and other
land use laws regulating the use or occupancy of real
property, (ii) non-monetary encumbrances to the extent
that the Approval Order does not in fact release any such
Encumbrance upon Closing, (iii) any encumbrances on
the interest of any landlord or sublandlord or underlying
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fee interest of any Acquired Lease and (iv) as otherwise
set forth on Schedule 1.1(G).

“Permitted Pre-Closing Encumbrances” shall
mean (i) with respect to real property leased or owned
by Sellers, zoning restrictions, building codes and other
land use laws regulating the use or occupancy of real
property and defects of title, easements, rights of way,
covenants and restrictions, and any other encumbrance,
in each case, that do not, individually or in the aggregate,
materially affect the value and do not materially inter-
fere with the use and operation of the assets to which
they relate, (ii) other non-monetary Encumbrances that
do not, individually or in the aggregate, materially inter-
fere with the use or market value of the assets to which
they relate or which will be cleared by the Bankruptcy
Court, (iii) any encumbrances on the interest of any land-
lord or sublandlord or underlying fee interest of any Ac-
quired Lease, (iv) non-exclusive licenses to Intellectual
Property granted to customers, suppliers and other ser-
vice providers of Sellers to the extent necessary for their
respective use of the products and services of the Busi-
ness or for the provision of services to Sellers and its
Subsidiaries in connection therewith and entered into in
the Ordinary Course of Business, (v) liens for Taxes that
are not delinquent or which are being contested in good
faith by appropriate proceedings and with respect to
which adequate reserves are being maintained to the ex-
tent required in accordance with GAAP, (vi) mechanics’,
carriers’, workmen’s, repairmen’s or other similar liens
arising or incurred in the Ordinary Course of Business
for amounts which are (x) not due and payable and (y)
not, individually or in the aggregate, material to the
Business or the Acquired Assets, (vii) such other imper-
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fections in title, charges, easements, restrictions and en-
cumbrances which do not secure an obligation to pay
money or materially interfere with the use or market
value of the assets to which they relate and (viii) as oth-
erwise set forth on Schedule 1.1().

“Person” shall mean any individual, corporation
(including any non-profit corporation), partnership, lim-
ited liability company, joint venture, estate, trust, asso-
ciation, organization or other entity or Governmental
Authority.

“Petition Date” shall have the meaning set forth
in the Recitals.

“Pharmacy Receivables” means Accounts (as de-
fined under the UCC) arising from the sale of prescrip-
tion drugs or other Inventory which can be dispensed
only through an order of a licensed professional (includ-
ing, for the avoidance of doubt, for pharmacy scripts).

“Plans and Permits” shall mean, with respect to
any Lease Premises or Owned Real Property, all related
reports (including engineering and environmental), sur-
veys (boundary and topographical), plans, blueprints
and other schematics, franchises, grants, authorizations,
licenses, permits, easements, variances, exceptions, con-
sents, certificates (including all certificates of occu-
pancy), building permits, fire, health and safety permits,
site plan approvals and all other planning approvals, zon-
ing variances, conditional or special use permits (includ-
ing for firearms or other special occupancies or uses),
general assembly or general use permits or other similar
documentation, and all Environmental Permits, approv-
als, clearances and Orders of a Governmental Authority,
together with all architect, engineer, contractor, vendor
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and supplier warranties and guarantees with respect to
any of the foregoing and/or the related Improvements.

“Potential Acquired Assets” shall mean all assets
of Seller of any kind that either (i) constitute an Ac-
quired Asset (other than Leases or Contracts) or (ii) con-
stitute Potential Transferred Agreements.

“Potential Transferred Agreement” shall mean (i)
all Leases and (ii) all other Contracts Related to the
Business to which a Seller is a party and all IP Licenses,
excluding, in each case, this Agreement, the Approval
Order, the Existing Financing Arrangements and any
other Transaction Documents, and any engagement let-
ters or agreements between any Seller and any estate
professionals retained by such Seller. For the avoidance
of doubt, the foregoing Leases and Contracts are re-
quired to be listed on the list provided by the Seller to
Buyer within five (5) Business Days following the date
hereof in accordance with Section 2.7.

“Pre-Assignment Tax Period” shall mean, with
respect to any Acquired Asset, Acquired Property or
Assumed Liability, any taxable period (or portion
thereof) ending on or before the date on which (i) the
sale, transfer, assignment, conveyance or delivery of, or
relating to, such Acquired Asset or Acquired Property
to Buyer (or an applicable Assignee) or (ii) the assump-
tion of such Assumed Liability by Buyer (or an applica-
ble Assignee), in each case, is consummated, which date
shall be the Closing Date or the applicable Designation
Assignment Date pursuant to the terms of this Agree-
ment.

“Prepaid Inventory” shall mean all Inventory
that has been paid for by Sellers prior to the Closing
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Date but as to which Sellers have not taken title or de-
livery as of the Closing Date.

“Prepaid Inventory Shortfall Amount” shall
mean an amount equal to $147,000,000 less the amount of
the Prepaid Inventory as of the Closing Date; provided,
that if the Warranty Receivables Shortfall Amount is a
negative number, the Prepaid Inventory Shortfall
Amount shall be reduced by the absolute value of the
Warranty Receivables Shortfall Amount.

“Proceeding” shall mean any claim, as defined in
the Bankruptcy Code, action, arbitration, audit, hearing,
investigation, litigation, or suit (whether civil criminal,
administrative or investigative) commenced, brought,
conducted, or heard by or before, or otherwise involving,
any Governmental Authority.

“Product Catalogs and Manuals” shall mean all
product catalogs, manuals and user guides, in each case
created or developed by or on behalf of any Seller.

“Property” shall mean any (i) each Lease Prem-
ises and (ii) each Owned Real Property.

“Property Taxes” shall have the meaning set

forth in Section 2.1(i).

“Purchase Price” shall have the meaning set forth
in Section 3.1.

“Real Estate Financing” shall have the meaning
set forth in Section 7.4(a).

“Real Estate Financing Commitment Letter”
shall have the meaning set forth in Section 7.4(a).

“Real Estate Loan 2020” shall mean the loan ex-
tended pursuant to that certain Third Amended and Re-
stated Loan Agreement, dated June 4, 2018 (as at any
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time amended, restated, amended and restated, supple-
mented or otherwise modified), among Sears, Roebuck
and Co., Kmart Stores of Illinois LLL.C, Kmart of Wash-
ington LLC, Kmart Corporation, SHC Desert Springs,
LLC, Innovel Solutions, Inc., Sears Holdings Manage-
ment Corporation, MaxServ, Inc., Troy Coolidge No 13,
LLC, Sears Development Co. and Big Beaver of Florida
Development, LLC, collectively as borrowers, SHC, as
guarantor, JPP, LLC as agent, and JPP, LLC, JPP II
LLC and Cascade Investment, L.L.C., as lenders.

“Real Estate Loan 2020 Buyout Amount” shall
have the meaning set forth in Section 3.1(c).

“Related” to any business, asset or Liability, shall
mean owned or held primarily by, required primarily for,
or used, intended for use, leased or licensed, primarily in
connection with, or (in the case of Liabilities) to the ex-
tent accrued, reserved or incurred in connection with,
such business, asset or Liability.

“Representative” shall mean, with respect to a
particular Person, any director, officer, employee, agent,
consultant, advisor or other representative of such Per-
son, including legal counsel, accountants and financial
advisors.

“Represented Employvees” shall have the mean-
ing set forth in Section 9.7.

“Required Information” means (x) the financial
information regarding the Sellers necessary and re-
quested in writing from the Sellers prior to the date
hereof for Buyer to prepare the pro forma financial
statements referenced in paragraph 5(i) of Exhibit C of
the ABL Commitment Letter and (y) the financial state-
ments regarding the Sellers referenced in paragraph
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5(ii) of Exhibit C of the ABLL Commitment Letter; (pro-
vided, that Buyer acknowledges that as of the date of
this Agreement Buyer has received the financial infor-
mation and financial statements referred to in clauses (x)
and (y) of this definition).

“Retained Books and Records” shall mean (i) any
documents that Sellers are required by applicable Law
to retain, provided that a copy of such Books and Rec-
ords that is also related to the Business, the Acquired
Assets or the Assumed Liabilities shall be included in
Books and Records, and Sellers shall redact from any
copies included in the Retained Books and Records any
information to the extent related to the Business, the
Acquired Assets or the Assumed Liabilities to the ex-
tent permitted by applicable Law, (ii) corporate seals,
minute books, charter documents, corporate stock rec-
ord books, original Tax Returns and such other books
and records, in each case, as pertaining to the organiza-
tion, or share capitalization of any of Sellers, (iii) any doc-
uments, instruments, records and other written or elec-
tronic material in whatever form or media exclusively
related to any of the Excluded Assets or Excluded Lia-
bilities, (iv) copies of any Books and Records or infor-
mation Related to any Excluded Assets or Excluded Li-
abilities, provided that a copy of such Books and Records
that is also related to the Business, the Acquired Assets
or the Assumed Liabilities shall be included in Books and
Records, (v) confidential personnel and medical records
pertaining to current and former directors, officers, em-
ployees, consultants and independent contractors of the
Sellers solely to the extent that a transfer of such infor-
mation would be in violation of applicable Laws and pro-
vided that Sellers shall reasonably cooperate with Buyer
to enter into any Contracts that Buyer may reasonably
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request in order to render the provision of such infor-
mation compliant with all applicable Laws, (vi) docu-
ments relating to proposals to acquire the Business or
the Acquired Assets or any part thereof by any Person
other than Buyer, (vii) all documents prepared in con-
nection with this Agreement or the Transactions and
(viii) all documents primarily relating to the Bankruptcy
Case and copies of all documents relating to the Bank-
ruptcy Case.

“Sears Marks” shall mean the name “SEARS”
and any name consisting of, containing or incorporating
“SEARS”, and all designs and logos associated there-
with, in each case, together with all variations thereof;
and all Trademarks, Business Names, Domain Names
and Media Accounts consisting of, containing or incorpo-
rating any of the foregoing.

“Sears Re” shall mean Sears Reinsurance Com-
pany Ltd., a Bermuda Class 3 insurer.

“Second Lien Credit Agreement” shall mean that
certain Second Lien Credit Agreement, dated as of Sep-
tember 1, 2016 by and among Sears Roebuck Acceptance
Corp. and Kmart Corporation, as borrowers, SHC, JPP
LLC, as administrative agent and collateral administra-
tor, JPP LLC and JPP II LL.C, as lenders, and the guar-
antors party thereto from time to time.

“Second Lien Line of Credit Facility” shall mean
the line of credit facility granted pursuant to an amend-
ment to the Second Lien Credit Agreement.

“Second Lien Term Loan” shall mean the term
loan granted pursuant to the Second Lien Credit Agree-
ment.
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“Second Lien PIK Notes” shall mean those cer-
tain 6 5/8% secured convertible notes due October 2019,
issued by SHC pursuant to that certain Indenture, dated
March 20, 2018 (as at any time amended, restated,
amended and restated or otherwise modified) by and
among SHC, as issuer, Computershare Trust Company,
N.A. as trustee, and California Builder Appliances, Inc.,
Florida Builder Appliances, Inc., Kmart Corporation,
Kmart Holding Corporation, Kmart Operations LLC,
Sears Operations LLC, Sears, Roebuck and Co., Sears
Holdings Management Corporation, Sears Home Im-
provement Products, Inc., Sears Roebuck Acceptance
Corp., A&E Factory Service, LLC, A&E Home Deliv-
ery, LLC, A&E Lawn & Garden, LL.C, A&E Signature
Service, LL.C, KLC, Inc., Kmart of Michigan, Inc., Pri-
vate Brands, Litd., Sears Brands Management Corpora-
tion, Sears Protection Company, Sears Protection Com-
pany (Florida) L.L.C., Sears Roebuck de Puerto Rico,
Ine., SOE, Inc., Starwest, LLC, Kmart.com LLC, Kmart
of Washington LLC, Kmart Stores of Illinois LLC,
Kmart Stores of Texas LL.C, and Mygofer LLC, as guar-
antors.

“Securities Consideration” means debt or equity
securities in Buyer, in an amount and form to be deter-
mined by Buyer in an amount and form reasonably ac-
ceptable to Buyer, including as to subordination.

“Security Deposit Documents” shall have the
meaning set forth in Section 2.1(0).

“Security Deposits” shall have the meaning set

forth in Section 2.1(0).

“Seller” and “Sellers” shall have the meanings set
forth in the Preamble.




230

“Seller Instructions” shall have the meaning set

forth in Section 2.8(c).

“Seller Retained Occupancy Agreement” shall
mean that certain Seller Retained Occupancy Agree-
ment in the form attached hereto as Exhibit F'.

“Seller SEC Reports” shall have the meaning set
forth in Section 6.12.

“Seller Products” shall mean any product manu-
factured, sold, offered for sale or otherwise distributed
by a Seller within the scope of the Business.

“Seller Releasing Party” shall have the meaning
set forth in Section 9.13.

“Seller Services” shall mean any service of the
type provided by a Seller within the scope of the Busi-
ness.

“Seritage Master Lease” shall mean the Master
Lease by and among Seritage SRC Finance LLC, Ser-
itage KMT Finance LLC, Kmart Operations, LL.C, and
Sears Operations, LL.C, dated as of July 7, 2015, as mod-
ified by the Side Letter to Master Lease, by and among
Seritage SRC Finance LLC, Seritage KMT Finance
LLC, Kmart Operations, LL.C, and Sears Operations,
LLC, dated as of July 7, 2015.

“Service Providers” shall mean the current and
former directors, officers, employees, consultants and in-
dependent contractors of Sellers and their Affiliates.

“ServiceLive Marks” shall mean the name “SER-
VICELIVE” and any name consisting of, containing or
incorporating “SERVICELIVE”, and all designs and
logos associated therewith, in each case, together with
all variations thereof;, and all Trademarks, Business
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Names, Domain Names and Media Accounts consisting
of, containing or incorporating any of the foregoing.

“Severance Reimbursement Obligations” shall
have the meaning set forth in Section 9.7().

“SHC” shall have the meaning set forth in the
Preamble.

“SHIP Closing” shall mean the Closing (as de-
fined in the SHIP Purchase Agreement).

“SHIP Purchase Agreement” means that certain
SHIP Asset Purchase Agreement entered into as of No-
vember 2, 2018 by and between SHC, a Delaware corpo-
ration, and Service.com, Inc., a Delaware corporation (as
may be amended from time to time).

“SHIP Purchase Agreement Assets” means the
Transferred Assets (as defined in the SHIP Purchase
Agreement).

“SHIP Purchase Agreement Liabilities” means
the Assumed Liabilities (as defined in the SHIP Pur-
chase Agreement).

“Shop Your Way Marks” shall mean the name
“SHOP YOUR WAY” and any name consisting of, con-
taining or incorporating “SHOP YOUR WAY”, and all
designs and logos associated therewith, in each case, to-
gether with all variations thereof; and all Trademarks,
Business Names, Domain Names and Media Accounts
consisting of, containing or incorporating any of the fore-
going.

113

Short Form Assignments” shall mean (i) with re-
spect to any Trademarks, Patents or Copyrights issued,
filed or registered in the United States and included in



232

the Acquired Intellectual Property, agreements sub-
stantially in the form of Schedule 1, Schedule 2 or Sched-
ule 3 of the IP Assignment Agreement, (ii) with respect
to any Domain Names included in the Acquired Intellec-
tual Property, an agreement substantially in the form of
Schedule 4 of the IP Assignment Agreement and (iii)
with respect to any Intellectual Property included in the
Acquired Intellectual Property that is issued, filed or
registered in a jurisdiction outside of the United States,
an assignment agreement suitable for recording in the
relevant jurisdictions with terms and conditions sub-
stantially similar to those set forth in Schedule 1, Sched-
ule 2 or Schedule 3 of IP Assignment Agreement, except
for any different terms and conditions that would be nec-
essary in a recordable assignment agreement for the re-
spective local jurisdiction, in each case of clauses (i) thor-
ough (iii) to be entered into by and between a Seller, on
the one hand, and Buyer or its applicable Affiliates, on
the other hand (clauses (i) through (iii) shall include each
of the issued, registered or applied-for items of Intellec-
tual Property included in the Acquired Intellectual
Property).

“Smart Sense Marks” shall mean the name
“SMART SENSE” and any name consisting of, contain-
ing or incorporating “SMART SENSE”, and all designs
and logos associated therewith, in each case, together
with all variations thereof; and all Trademarks, Business
Names, Domain Names and Media Accounts consisting
of, containing or incorporating any of the foregoing.

“Software” shall have the meaning set forth in the
definition of Intellectual Property.

“Sparrow Properties” shall mean the real proper-
ties set forth on Schedule 1.1(q).
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“Specified Receivables” shall mean the accounts
receivable set forth on Schedule 1.1(k).

“Specified Receivables Shortfall Amount” shall
mean an amount equal to $255,200,000 less the amount of
the Specified Receivables delivered to Buyer at Closing.

“Sponsor” shall have the meaning set forth in Sec-
tion 7.4(a).

“Straddle Period” shall have the meaning set
forth in Section 9.2(d).

“Store Cash” shall mean any cash of the Sellers in
the registers or otherwise held at any Operating Lease
Property or any Operating Owned Property, in an
amount not to exceed $17,000,000.

“Subsidiary” shall mean, with respect to any Per-
son, any other Person where a majority of its outstand-
ing voting or equity interests are held, directly, or indi-
rectly through one or more intermediaries, by such Per-
son.

“Tax” or “Taxes” shall mean any federal, state,
provincial, local, municipal, foreign or other taxes, du-
ties, levies, governmental charges or assessments or de-
ficiencies thereof, including all income, alternative, min-
imum, franchise, capital stock, net worth, capital gains,
profits, intangibles, gross receipts, value added, sales,
use, goods and services, excise, customs, transfer, re-
cording, occupancy, employment, unemployment, social
security, payroll, withholding, estimated or other taxes,
duties, levies or other governmental charges or assess-
ments or deficiencies thereof (including all interest and
penalties thereon and additions thereto), in each case im-
posed by any Governmental Authority.
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14

Tax Opinion” shall mean an opinion at a “more
likely than not” or higher standard as to the tax conse-
quences of any of the transactions described in Article
1L

“Tax Proceeding” shall mean any audit, examina-
tion, investigation or other administrative or judicial
proceeding with or against any Governmental Authority
or otherwise with respect to Taxes.

“Tax Reorganization” shall have the meaning set
forth in Section 2.12.

“Tax Result” shall mean (i) the minimization of
the net amount of Taxes imposed on, and (ii) the maximi-
zation of the aggregate amount of the Tax attributes de-
scribed in section 108(b)(2) of the Code available for uti-
lization by, in each case, (x) Buyer or the group of affili-
ated corporations (within the meaning of section 1504(a)
of the Code) of which Buyer is the parent (or a member)
or (y) Buyer or any combined group of which it is a mem-
ber for state Tax purposes.

“Tax Return” shall mean any return, declaration,
report, claim for refund, information return or other doc-
ument (including any related or supporting estimates,
elections, schedules, statements, or information) filed
with or required to be filed with any Governmental Au-
thority in connection with the determination, assess-
ment or collection of any Tax or the administration of
any Laws, regulations or administrative requirements
relating to any Tax.

“Third Amended and Restated Credit Agree-
ment” shall mean that certain Third Amended and Re-
stated Credit Agreement dated as of July 21, 2015 (as at
any time amended, restated, amended and restated, sup-
plemented or otherwise modified), by and among Sears
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Roebuck Acceptance Corp. and Kmart Corporation, as
borrowers, SHC, Bank of America, N.A., as administra-
tive agent, co-collateral agent and swingline lender,
Wells Fargo Bank, National Association as co-collateral
agent, Wells Fargo Bank, National Association as syndi-
cation agent, PNC Bank, National Association, Siemens
Financial Services, Ine., Ally Bank and Citigroup Global
Markets Inc. as co-documentation agents, Merrill Lynch
Pierce, Fenner & Smith Incorporated, Wells Fargo
Bank, National Association, as joint lead arrangers, and
Merrill Lynch, Pierce, Fenner & Smith Incorporated,
Wells Fargo Bank, National Association, PNC Bank,
National Association and Citigroup Global Markets Inc.
as joint bookrunners pursuant to which Third Amended
and Restated Credit Agreement Sears Roebuck Ac-
ceptance Corp. and Kmart Corporation entered into two
senior secured term loan facilities as well as a $1.5 billion
asset-based revolving credit facility with a syndicate of
lenders.

“Title Company” shall have the meaning set forth
in Section 9.9.

“Titled Property” shall have the meaning set
forth in Section 9.9.

“Trademarks” shall have the meaning set forth in
the definition of Intellectual Property.

“Transaction Documents” shall mean this Agree-
ment and any other agreements, instruments or docu-
ments entered into pursuant to this Agreement.

“Transactions” shall mean the transactions con-
templated to be consummated by this Agreement and
the Transaction Documents, including the purchase and
sale of the Designation Rights and the Acquired Assets



236
and the assumption of the Assumed Liabilities provided
for in this Agreement.

“Transfer Taxes” shall have the meaning set forth

in Section 9.3(a).

“Transferred Employees” shall have the meaning

set forth in Section 9.7(a).

“UCC” shall mean the Uniform Commercial Code
as from time to time in effect in the State of Delaware.

“Wally Marks” shall mean the name “WALLY”
and any name consisting of, containing or incorporating
“WALLY”, and all designs and logos associated there-
with, in each case, together with all variations thereof;
and all Trademarks, Business Names, Domain Names
and Media Accounts consisting of, containing or incorpo-
rating any of the foregoing.

“WARN Act” shall mean the Worker Adjustment
and Retraining Notification Act of 1988, as amended,
any similar Law (including any similar local, state or
non-U.S. notice requirement relating to the termination
of employees), and the rules and regulations thereunder.

“Warranty Receivables” shall mean those certain
accounts receivable set forth on Schedule 1.1(1).

“Warranty Receivables Shortfall Amount” shall
mean an amount equal to $53,600,000 less the amount of
the Warranty Receivables delivered to Buyer at Clos-
ing; provided, that if the Prepaid Inventory Shortfall
Amount is a negative number, the Warranty Receiva-
bles Shortfall Amount shall be reduced by the absolute
value of the Prepaid Inventory Shortfall Amount.

“Weatherbeater Marks” shall mean the name
“WEATHERBEATER” and any name consisting of,
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containing or incorporating “WEATHERBEATER”,
and all designs and logos associated therewith, in each
case, together with all variations thereof; and all Trade-
marks, Business Names, Domain Names and Media Ac-
counts consisting of, containing or incorporating any of
the foregoing.

Section 1.2 Other Definitions and Interpretive
Matters.

(a)  Unless otherwise indicated to the contrary
in this Agreement by the context or use thereof:

1) When calculating the period of time
before which, within which or following which any
act is to be done or step taken pursuant to this
Agreement, the date that is the reference date in
calculating such period shall be excluded. If the
last day of such period is a day other than a Busi-
ness Day, the period in question shall end on the
next succeeding Business Day.

(i))  Any reference in this Agreement to
“dollars” or “$” means U.S. dollars.

(iii) Unless the context otherwise re-
quires, all capitalized terms used in the Exhibits
and Schedules shall have the respective meanings
assigned in this Agreement. No reference to or
disclosure of any item or other matter in the Ex-
hibits and Schedules shall be construed as an ad-
mission or indication that such item or other mat-
ter is material or that such item or other matter
is required to be referred to or disclosed in the
Exhibits and Schedules. No disclosure in the Ex-
hibits and Schedules relating to any possible
breach or violation of any Contract or Law shall
be construed as an admission or indication that
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any such breach or violation exists or has actually
occurred. Solely to the extent any Schedule is re-
lated to any representation or warranty con-
tained in this Agreement, any information, item
or other disclosure set forth in any Schedule shall
be deemed to have been set forth in all other ap-
plicable Schedules relating to representations or
warranties contained in this Agreement if the rel-
evance of such disclosure to such other Schedule
is reasonably apparent on the face of such disclo-
sure. All Exhibits and Schedules attached or an-
nexed hereto or referred to herein are hereby in-
corporated in and made a part of this Agreement
as if set forth in full herein.

(iv)  Any reference in this Agreement to
gender includes all genders, and words importing
the singular number also include the plural and
vice versa.

(V) The provision of a table of contents,
the division of this Agreement into Articles, Sec-
tions and other subdivisions and the insertion of
headings are for convenience of reference only
and shall not affect or be utilized in the construe-
tion or interpretation of this Agreement. All ref-
erences in this Agreement to any “Section,” “Ar-
ticle,” “Schedule,” or “Exhibit” are to the corre-
sponding Section, Article, Schedule, or Exhibit of
or to this Agreement unless otherwise specified.

(vi)  Words such as “herein,” “hereof”
and “hereunder” refer to this Agreement as a
whole and not merely to a subdivision in which
such words appear, unless the context otherwise
requires.
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(vii) The word “extent” and the phrase
“to the extent” when used in this Agreement shall
mean the degree to which a subject or other thing
extends, and such word or phrase shall not merely
mean “if.”

(viii) The word “including” or any varia-
tion thereof means “including, without limita-
tion,” and shall not be construed to limit any gen-
eral statement that it follows to the specific or
similar items or matters immediately following it.

(ix) References to “any” shall mean
“any and all,” and “or” is used in the inclusive
sense of “and/or.”

(b) No Strict Construction. Buyer, on the one
hand, and Sellers, on the other hand, participated jointly
in the negotiation and drafting of this Agreement, and,
in the event an ambiguity or question of intent or inter-
pretation arises, this Agreement shall be construed as
jointly drafted by Buyer, on the one hand, and Sellers,
on the other hand, and no presumption or burden of
proof shall arise favoring or disfavoring any Party by
virtue of the authorship of any provision of this Agree-
ment. Without limitation as to the foregoing, no rule of
strict construction construing ambiguities against the
draftsperson shall be applied against any Person with
respect to this Agreement.

ARTICLE II

PURCHASE AND SALE

Section 2.1 Purchase and Sale of the Acquired
Assets. Upon the terms and subject to the conditions of
this Agreement, and subject to Section 2.6 and Article V
with respect to the Designation Rights and Designatable
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Leases, and Section 2.7(d), Section 2.9 and Article V with
respect to Additional Contracts, on the Closing Date,
Sellers shall sell, transfer, assign, convey and deliver, or
cause to be sold, transferred, assigned, conveyed and de-
livered, to Buyer or the applicable Assignee, and Buyer
or such applicable Assignee shall purchase, all right, title
and interest of Sellers, in, to or under all assets, proper-
ties and rights Related to the Business other than the
Excluded Assets, and the following assets, properties
and rights (collectively, the “Acquired Assets”) free and
clear of any and all Encumbrances of any kind, nature or
description and any Claims, in each case other than Per-
mitted Post-Closing Encumbrances and those rights
subject to Section 365(n) of the Bankruptcy Code to the
extent applicable:

(a)  the Assigned Agreements and the Desig-
nation Rights;

(b)  all Acquired Lease Rights;
(e all Owned Real Property;

(d)  all Acquired Inventory, all Acquired Re-
ceivables, all Acquired Equipment and all Acquired Im-
provements;

(e)  all Intellectual Property owned (whether
solely or jointly with others) by Sellers, including (i) the
Sears Marks, the Kmart Marks, the Shop Your Way
Marks, the ServiceLive Marks, the PartsDirect Marks,
the Wally Marks, the Smart Sense Marks, the Weather-
beater Marks, the Kenmore Marks registered or applied
for outside of the United States and the DieHard Marks
registered or applied for outside of the United States, (ii)
the Trademarks, listed on Schedule 2.1(a)(i) attached
hereto, (iii) the Business Names listed on Schedule
2.1(a)(ii) attached hereto, (iv) the Patents listed on
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Schedule 2.1(a)(iii) attached hereto, (v) the Copyrights
listed on Schedule 2.1(a)(iv) attached hereto, (vi) the Do-
main Names listed on Schedule 2.1(a)(v) attached hereto,
(vii) the Media Accounts listed on Schedule 2.1(a)(vi) at-
tached hereto and (viii) all Intellectual Property that
constitutes “Collateral” as defined in the Intellectual
Property Security Agreement (collectively, the “Ac-
quired Intellectual Property”), in each case of the fore-
going together with the rights (A) to sue and recover
damages and obtain equitable relief for past, present and
future infringement, misappropriation, dilution or other
violation thereof, (B) to collect past and future royalties
and other payments thereunder, (C) to claim priority
thereon under any Law, (D) to prosecute, register, main-
tain and defend such Intellectual Property before any
public or private agency, office or registrar and (E) to
fully and entirely stand in the place of Sellers, as appli-
cable, in all matters related thereto; for the avoidance of
doubt, Buyer and Sellers hereby acknowledge and agree
that as of the Closing Date, Buyer shall be the successor
in interest to each of the businesses of Sellers to which
the Trademarks included in the Acquired Intellectual
Property pertain, and such businesses shall be ongoing
and existing;

® all goodwill and other intangible assets as-
sociated with or connected to the Business or symbolized
by any of the Acquired Intellectual Property and all
goodwill of the businesses in which the Trademarks and
Business Names included in the Acquired Intellectual
Property are used and all goodwill connected with the
use of and symbolized by the foregoing;

(g) (i) all data owned or controlled (meaning
any data Sellers have the ability to transfer in compli-
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ance with applicable Law) by any of the Sellers and con-
tained in Sellers’ IT Systems, data centers or databases
stored by third parties on behalf of Sellers or otherwise
collected, accessed, acquired, stored, protected, used, re-
used or otherwise processed by or on behalf of a Seller
to the extent the sale or transfer of such data is not in
contravention with applicable Law or any of any Seller’s
applicable privacy policies or contractual restrictions, (ii)
Customer Data to the extent the sale or transfer of such
Customer Data is not in contravention with applicable
Law or any of any Seller’s applicable privacy policies or
contractual restrictions and (iii) all other data that con-
stitutes “Collateral” as defined in the Intellectual Prop-
erty Security Agreement, to the extent the sale or trans-
fer of such data is not in contravention with applicable
Law or any of any Seller’s applicable privacy policies or
contractual restrictions (the data described in this clause
(iii), together with the data described in clauses (i) and
(ii), the “Acquired Data”);

(h)  any Claims, causes of action, claims, rights
of recovery or rights of set-off arising under any IP Li-
censes included in the Assigned Agreements on or after
the Closing Date, and the right to collect past and future
royalties and other payments, as well as prepaid ex-
penses of Sellers thereunder;

1 any and all real (including real estate
taxes, assessments and related governmental imposi-
tions both general and special imposed under the laws of
any one or more jurisdictions in which the applicable
Lease Premises is located against the land, buildings and
other improvements), personal and intangible property
Taxes (“Property Taxes”) that are prepaid with respect
to such Acquired Lease or any other related Acquired
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Assets; provided, that such Property Taxes are As-
sumed Liabilities or Liabilities for which Buyer is other-
wise responsible hereunder;

() any interest in or right to any refund, re-
bate or credit of Taxes that are Assumed Liabilities or
for which Buyer is otherwise responsible hereunder in-
cluding (for the avoidance of doubt) any such refund, re-
bate or credit of a Tax that becomes payable or available
to Sellers in the future in respect of a Tax previously
paid or otherwise incurred by Buyer pursuant to Section
3.5;

k) all rights (but not obligations) of Sellers
under any non-disclosure or confidentiality, non-com-
pete or non-solicitation agreements, to the extent any
such agreement relates to the Business or any Acquired
Asset;

4)) all assignable Assigned Plans and Permits
that are Related to the Business;

(m) any and all Books and Records (which,
with respect to any electronic forms thereof, may be cop-
ies) and any and all Intellectual Property Related Docu-
mentation;

(n)  all Labeling and Marketing Materials and
Product Catalogs and Manuals owned by Sellers;

(o)  any and all rights of Sellers in and to any
restricted cash, security deposits, letters of credit, es-
crow deposits and cash collateral, including cash collat-
eral given to obtain or maintain letters of credit and cash
drawn or paid on letters of credit, utility deposits, per-
formance, payment or surety bonds, credits, allowance,
prepaid rent or other assets, charges, setoffs, prepaid
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expenses, other prepaid items and other security (collec-
tively, “Security Deposits”), together with all contracts,
agreements or documents evidencing or related to the
same (collectively, “Security Deposit Documents”), in
each case to the extent related to any Acquired Asset;

(p) any and all Claims (other than returns of
merchandise for warranty claims (except, for the avoid-
ance of doubt, to the extent comprising Assumed Liabil-
ities) and excluding any Claims Related to an Excluded
Asset or Excluded Liability) of Sellers as of the Closing
to the extent related to the Business or any Acquired
Asset;

(qQ) subject to Section 5.1(a)(v), Section
5.1(a)(vi) and Section 9.8(c), any and all insurance pro-
ceeds, warranty proceeds, condemnation awards or
other compensation in respect of loss or damage to the
Business or any Acquired Asset (and any right or claim
of Sellers to any such proceeds, awards or other compen-
sation), in each case, to the extent relating to a casualty
occurring prior to, on or after the date hereof, and
whether received prior to, on or after Closing Date, but
less any proceeds in respect of the Acquired Assets set
forth on Schedule 2.1(q) in an aggregate amount not to
exceed $13,000,000.

(r) subject to Section 2.8(e), the KCD Notes
from Sears Re as Seller;

(s)  all equity interests of SRC O.P. LLC
owned by SRC Sparrow 2 LLC as Seller; provided, that
if either (i) SRC Sparrow 2 LLC has filed a petition for
relief commencing a case under chapter 11 of the Bank-
ruptey Code for the purpose of selling such equity inter-
ests in SRC O.P. LLC, and Buyer or its Affiliate has
purchased such equity interests pursuant to a chapter 11
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plan of reorganization or a sale of assets pursuant to sec-
tion 363(m) of the Bankruptey Code or (ii) Buyer shall
have acquired the Sparrow Properties pursuant to fore-
closure, then Buyer shall be deemed to have purchased
the equity interests in SRC O.P. LLC described in this
subsection (s);

(t) all Actions and other rights, rebates, re-
funds, audits, rights of recovery, rights of setoff, rights
of recoupment, rights of reimbursement, rights of in-
demnity or contribution and other similar rights (known
and unknown, matured and unmatured, accrued or con-
tingent, regardless of whether such rights are currently
exercisable) against any Person, including all warran-
ties, representations, guarantees, indemnities and other
contractual claims (express, implied or otherwise), in
each case to the extent related to the Business or any
Acquired Asset (excluding for the avoidance of doubt,
any Claims arising under any Transaction Document),
including, subject to the terms and conditions of the
SHIP Purchase Agreement and applicable Law, if the
SHIP Closing shall have occurred prior to the Closing
Date, the indemnities set forth in Section 6.08(b) and
Section 6.08(e) of the SHIP Purchase Agreement;

(u)  all Contracts Related to the Business (i)
that include a manufacturer’s warranty relating to Seller
Products or Seller Services and (ii) relating to repair ser-
vices provided by the Business in relation to Seller Prod-
ucts or Seller Services;

(v)  the Buyer Party Release;

(w)  all assets, properties and rights that con-
stitute “Collateral” as defined in the Intellectual Prop-
erty Security Agreement, other than data which is the
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subject of Section 2.1(g); and Intellectual Property
which is the subject of Section 2.1(e);

(%) the right to receive the Pending Inven-
tory;

) the Credit Card Claims;

(z) either (i) the SHIP Purchase Agreement
Assets, if the SHIP Closing shall not have occurred prior
to the Closing Date (in which circumstance, for the
avoidance of doubt, any Owned Real Property (as de-
fined in the SHIP Purchase Agreement) shall be deemed
Operating Owned Property, and all Leased Real Prop-
erty (as defined in the SHIP Purchase Agreement) shall
be deemed Operating Leased Property), or (ii) any and
all proceeds received by Sellers pursuant to the SHIP
Purchase Agreement, if the SHIP Closing shall have oc-
curred prior to the Closing Date;

(aa) the Store Cash;

(bb) to the extent permitted by Law, all li-
censes or permits granted by any Governmental Author-
ity held by Sellers that are necessary for the provision
or assumption of the PA Liabilities; and

(ce) any proceeds from the sale or other dispo-
sition of the collateral pledged to secure the applicable
debt obligations with respect to the credit bids set forth
in Section 3.1(b) to which the holders of Claims secured
by such collateral has attached.

Section 2.2 Excluded Assets. Nothing con-
tained herein shall be deemed to sell, transfer, assign,
convey or deliver, or cause to be sold, transferred, as-
signed, conveyed or delivered, any right, title or interest
of Sellers in, to or under the Excluded Assets. “Ex-
cluded Assets” shall mean:




247

(a) any Contract that is not an Assigned
Agreement;

(b)  any lease, sublease or similar agreement
that is not a Lease and any Designatable Lease that is
not designated for assumption by the Seller and assign-
ment to Buyer pursuant to the terms of this Agreement;

(e) any real property interest of any kind or
nature that is not Related to Owned Real Property or
the Assigned Leases;

(d all Excluded Inventory, all Excluded
Equipment and all Excluded Improvements;

(e) this Agreement and the other Transaction
Documents;

) except as otherwise expressly included as
Acquired Assets, all cash and cash equivalents (includ-
ing any cash of the Sellers in the registers or otherwise
held at any Operating Lease Property or any Operating
Owned Property in excess of Store Cash), including
checks, commercial paper, treasury bills, certificates of
deposit and other bank deposits;

(g)  the Retained Books and Records;

(h)  any interest in or right to any refund, re-
bate or credit of Excluded Asset-Reorganization Taxes
(including, for the avoidance of doubt, with respect to
any Taxes for which Sellers remain liable); provided,
however, that if Buyer makes the election under Section
2.12(b) to treat all the transactions described in this Ar-
ticle IT as Designated Sale Transactions (resulting in no
transfer of Sellers’ Tax attributes to Buyer), then this
Section 2.2(h) shall also include any interest in or right
to any refund, rebate or credit of Excluded Asset-Sale
Taxes;
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1) all Claims and Proceedings of Sellers
(other than Claims described in Section 2.1(p));

€); all Avoidance Actions;
(k)  the Excluded IT;

4)) except as otherwise expressly included as
Acquired Assets, all shares of capital stock or other eq-
uity interests of any Seller or Subsidiary of the Seller or
securities convertible into or exchangeable or exercisa-
ble for shares of capital stock or other equity interests of
any Seller, Subsidiary of the Seller or any other Person,;

(m) all Employee Plans, including any assets,
trust agreements or other funding Contracts related
thereto;

(n) all bank accounts;

(o)  any accounts receivable other than the Ac-
quired Receivables;

(p) if the SHIP Purchase Agreement shall
have terminated prior to the Closing Date, all rights of
any Seller to (i) the Deposit Escrow Amount (as defined
in the SHIP Purchase Agreement) or (ii) any other
claims against Buyer (as defined in the SHIP Purchase
Agreement); and

(@)  the SHIP Asset Purchase Agreement As-
sets (if the SHIP Closing shall have occurred prior to the
Closing Date).

Section 2.3 Assumption of Liabilities. Upon
the terms and subject to the conditions of this Agree-
ment, on the Closing Date Buyer, or the applicable As-
signee, shall assume, effective as of the Closing, and shall
timely perform and discharge in accordance with their
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respective terms, the following Liabilities (collectively,
the “Assumed Liabilities”):

(a)  all Liabilities of the Seller or any of its Sub-
sidiaries arising out of the ownership of the Acquired
Assets or operation of the Business or the Acquired As-
sets on or after the Closing Date that are Related to any
Acquired Asset;

(b)  all Liabilities arising on or after the Clos-
ing Date or Designation Assignment Date, as applicable,
relating to the payment or performance of obligations
with respect to the Assigned Agreements;

(e) all Liabilities arising on or after the Clos-
ing Date from or related to any Claim, Action, arbitra-
tion, audit, hearing, investigation, suit, litigation or
other proceeding (whether civil, criminal, administra-
tive, investigative, or informal and whether pending or
threatened or having any other status) arising out of the
Assumed Liabilities, the Acquired Assets or the opera-
tion of the Business on or after the Closing Date (but not
prior to the Closing Date) or relating to facts, actions,
omissions, circumstances or conditions existing, occur-
ring or accruing on or after the Closing Date (but not
prior to the Closing Date) that are Related to the Ac-
quired Assets or the Assumed Liabilities;

(d)  Buyer’s obligation to pay the Buyer Occu-
pancy Costs;

(e) subject to Section 2.8(e), all Liabilities for
warranties and protection agreements or other services
contracts (other than warranties relating to Intellectual
Property) for the goods and services of Sellers sold or
performed prior to the Closing, including any Liabilities
owed by Sears Re to any Seller in respect of reinsurance
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of such warranties and protection agreements (the “PA
Liabilities”);
(f) all Assumed Customer Credits;

() all Cure Costs solely with respect to the
Assigned Agreements;

(h) all Excluded Asset-Sale Taxes (except if
otherwise provided in Section 2.4(i));

6)) all Liabilities resulting from actions or in-
actions taken by the Sellers or any Affiliate of Sellers in
compliance with Section 9.2;

() all Liabilities with respect to the Trans-
ferred Employees (i) to the extent arising as a result of
an event, action or omission that occurs on or following
the Closing or (ii) expressly assumed by Buyer and its
Subsidiaries pursuant to Section 9.7;

(k)  the Severance Reimbursement Obliga-
tions, Assumed 503(b)(9) Liabilities, Other Payables and
all payment obligations with respect to the Ordered In-
ventory; provided, that:

1 Buyer shall not be required to make
any payments with respect to the Other Payables
until the later of (1) the Closing Date and (2) the
date that the applicable obligation thereunder be-
comes due in the Ordinary Course of Business;

(i)  Buyer shall not be required to make
any payments with respect to Assumed 503(b)(9)
Liabilities until the earlier of (1) the date that is
120 days following the Closing Date and (2) the
date on which a chapter 11 plan of reorganization
is confirmed by the Bankruptcy Court with re-
spect to the Debtors;
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(ili)  Buyer’s obligations with respect to
the Severance Reimbursement Obligations shall
not exceed $43,000,000 in the aggregate, and not-
withstanding Section 2.3(k)(i), the timing of such
reimbursement shall be made in accordance with

Section 9.7(1);

(iv)  Buyer’s obligations with respect to
the Assumed 503(b)(9) Claims shall not exceed
$139,000,000 in the aggregate;

(v)  Buyer’s obligations with respect to
the Other Payables shall not exceed $166,000,000
in the aggregate;

(vi) In the event that the Aggregate
DIP Shortfall Amount is a positive number,
Buyer’s obligations to assume the Liabilities de-
scribed in this clause (k) shall be reduced dollar
for dollar by the Aggregate DIP Shortfall
Amount in the following order, until the aggre-
gate amount of all such reductions is equal to the
Aggregate DIP Shortfall Amount: first, the Sev-
erance Reimbursement Obligations, second, the
Other Payables and third, the Assumed 503(b)(9)
Claims. The allocation of any reduction deter-
mined in accordance with the previous sentence
of (A) the amount of the Assumed 503(b)(9)
Claims among any specific Assumed 503(b)(9)
Claims and (B) the amount of the Other Payables
among any specific Other Payables shall be deter-
mined by Buyer in its sole discretion;

(vii) In the event that the Specified Re-
ceivables Shortfall Amount is a positive number,
Buyer’s obligations to assume the Severance Re-
imbursement Obligations and the Assumed
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503(b)(9) Claims shall be reduced dollar for dollar
by the Specified Receivables Shortfall Amount in
the following order, until the aggregate amount
of all such reductions is equal to the Specified Re-
ceivables Shortfall Amount: first, the Severance
Reimbursement Obligations and second, the As-
sumed 503(b)(9) Claims. The allocation of any re-
duction determined in accordance with the previ-
ous sentence of the amount of the Assumed
503(b)(9) Claims among any specific Assumed
503(b)(9) Claims shall be determined by Buyer in
its sole discretion;

(viii) Inthe event that the Warranty Re-
ceivables Shortfall Amount is a positive number,
Buyer’s obligations to assume the Severance Re-
imbursement Obligations and the Assumed
503(b)(9) Claims shall be reduced dollar for dollar
by the Warranty Receivables Shortfall Amount
in the following order, until the aggregate amount
of all such reductions is equal to the Warranty Re-
ceivables Shortfall Amount: first, the Severance
Reimbursement Obligations and second, the As-
sumed 503(b)(9) Claims. The allocation of any re-
duction determined in accordance with the previ-
ous sentence of the amount of the Assumed
503(b)(9) Claims among any specific Assumed
503(b)(9) Claims shall be determined by Buyer in
its sole discretion;

(ix) In the event that the Prepaid In-
ventory Shortfall Amount is a positive number,
Buyer’s obligations to assume the Severance Re-
imbursement Obligations and the Assumed
503(b)(9) Claims shall be reduced dollar for dollar
by the Prepaid Inventory Shortfall Amount in the



253

following order, until the aggregate amount of all
such reductions is equal to the Prepaid Inventory
Shortfall Amount: first, the Severance Reim-
bursement Obligations and second, the Assumed
503(b)(9) Claims. The allocation of any reduction
determined in accordance with the previous sen-
tence of the amount of the Assumed 503(b)(9)
Claims among any specific Assumed 503(b)(9)
Claims shall be determined by Buyer in its sole
discretion; and

(x)  Notwithstanding anything to the
contrary herein or in the Approval Order, and for
the avoidance of doubt, the Buyer’s agreement to
pay Assumed 503(b)(9) Claims, Specified Paya-
bles, or any other administrative or priority claim
of the Sellers pursuant to the terms hereof is a
general unsecured contractual obligation of the
Buyer owed solely to the Sellers.

4)) the Assumed Property Tax Liabilities;

(m) the SHIP Purchase Agreement Liabilities
(if the SHIP Closing shall not have occurred prior to the
Closing Date);

(n)  all Liabilities relating to amounts required
to be paid by Buyer under the Transaction Documents;
and

(o)  all Liabilities arising prior to, at or after
the Closing Date under or pursuant to any Environmen-
tal Law relating to the presence of Hazardous Sub-
stances at, on, in, under or migrating to or from any Ac-
quired Asset.
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Section 24 Excluded Liabilities. = None of
Buyer, any Affiliate of Buyer or any Assignee shall as-
sume, be deemed to assume or become obligated hereun-
der in any way to pay or perform (whether as a successor
to any Seller or otherwise) any Liabilities of any Sellers
or any of their respective Affiliates of any kind or nature,
known, unknown, contingent or otherwise, whether di-
rect or indirect, matured or unmatured, other than the
Assumed Liabilities, (the foregoing including the follow-
ing, the “Excluded Liabilities”) which shall include the
following Liabilities:

(a) all Liabilities of the Seller or any of its Sub-
sidiaries arising out of the ownership of the Acquired
Assets or operation of the Business or the Acquired As-
sets prior to the Closing Date other than Cure Costs,
Other Payables, the Assumed 503(b)(9) Claims, Sever-
ance Reimbursement Obligations, and Ordered Inven-
tory;

(b)  all Liabilities relating to the payment or
performance of obligations arising solely out of facts or
circumstances in existence prior to the Closing Date or
Designation Assignment Date, as applicable, with re-
spect to the Assigned Agreements;

(¢)  all Liabilities arising from or related to any
claim, Action, arbitration, audit, hearing, investigation,
suit, litigation or other proceeding (whether civil, crimi-
nal, administrative, investigative, or informal and
whether pending or threatened or having any other sta-
tus) arising out of the Assumed Liabilities, the Acquired
Assets or the operation of the Business prior to the Clos-
ing Date or relating to facts, actions, omissions, circum-
stances or conditions existing, occurring or accruing
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prior to the Closing Date against any Seller or its Affili-
ates;

(d)  all Liabilities to the extent arising prior to
the Closing Date or arising from or related to the opera-
tion of a Seller’s business or any of Sellers’ products or
services, including any Liability relating to (i) design or
manufacturing defects (whenever discovered) and (ii)
warranties, product liability, safety or other Liability, in
the cases of clauses (i) and (ii), relating to any product
sold or manufactured by any Seller or any of its Affili-
ates;

(e)  all Liabilities in respect of any indebted-
ness of any Seller or guaranty obligations relating to any
such Indebtedness of any Seller;

® all Liabilities (i) under the Employee
Plans, including all Liabilities in respect of (A) any com-
pensation earned by any Business Employee or other-
wise accrued or payable to or with respect to any Busi-
ness Employee prior to the Closing, unless expressly as-
sumed by Buyer pursuant to Section 9.7, and (B) any
Taxes related thereto, (ii) relating to (A) all current and
former employees of Seller and Service Providers and
its Subsidiaries (including the Business Employees) to
the extent arising as a result of an event, action or omis-
sion that occurs prior to the Closing and (B) all current
and former employees of Seller and Service Providers
and its Subsidiaries who do not become Transferred Em-
ployees (except to the extent subject to the Severance
Reimbursement Obligations) and (iii) those Liabilities
relating to the Transferred Employees expressly re-
tained by Seller pursuant to Section 9.7;
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(g)  except as otherwise provided for in Sec-
tion 2.3(0), all Liabilities of the Seller or any of its Sub-
sidiaries relating to (i) fines or penalties arising from
noncompliance with Environmental Laws occurring
prior to the Closing Date, including (ii) Claims for per-
sonal injury or property damage related to exposure oc-
curring prior to the Closing Date to Hazardous Sub-
stances present at, on, in, under or migrating to or from
any Acquired Asset or (iii) the offsite disposal of Hazard-
ous Substances occurring prior to the Closing Date;

(h) any Excluded Asset-Reorganization
Taxes;

@) if (A) Buyer makes the election under Sec-
tion 2.12(b) to treat all the transactions described in this
Article IT as Designated Sale Transactions (resulting in
no transfer of Sellers’ Tax attributes to Buyer), (B) such
transactions do not result in a transfer of substantially
all of Sellers’ Tax attributes to Buyer solely as a result
of Sellers’ failure to make good faith efforts to comply
with Section 9.2(a), or (C) the Internal Revenue Service
successfully asserts (for which assertion there is a final
determination), that none of Sellers’ Tax attributes
transferred to Buyer, Excluded Asset-Sale Taxes (but in
the case of clause (C) in respect of a Tax arising in any
period prior to any such final determination, only to the
extent Sellers actually obtain a refund or other current
economic Tax reduction in respect of the applicable
Taxes); provided, however, that if Buyer makes the elec-
tion under Section 2.12(b) to treat all the transactions
described in this Article IT as Designated Sale Transac-
tions and the Internal Revenue Service successfully as-
serts that a transfer of any such Tax attributes to Buyer
shall have occurred notwithstanding such Buyer elec-
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tion, then Excluded Asset-Sale Taxes shall not be an Ex-
cluded Liability to the extent any such tax would have
been reduced or eliminated had the Sellers’ Tax attrib-
utes not transferred to Buyer (taking into account Tax
attributes Sellers would have had if all transactions de-
scribed in Article IT were Designated Sale Transactions
and respected as such by the Internal Revenue Service);

G) all Liabilities with respect to any broker-
age or finders’ fees or agents’ commissions or other sim-
ilar payment in connection with the Transactions in-
curred by any Seller;

(k)  all Liabilities under this Agreement or any
documents or instruments executed and delivered by
Seller and its Affiliates pursuant to this Agreement;

4)) all Liabilities relating to or arising,
whether before, on or after the Closing Date or, subject
to Article V, any applicable Designation Assignment
Date, out of, or in connection with, the Excluded Assets;

(m) all Liabilities in respect of any gift cards,
gift certificates, merchandise credits, return credits,
customer membership or customer loyalty discount pro-
grams, coupons, groupons or other similar credits or pro-
grams issued by, on behalf of or in relation to Sellers
other than the Assumed Customer Credits;

(n) all Liabilities related to or arising from,
whether before, on or after the Closing Date, use by
Sellers of any of the Trademarks or Business Names in-
cluded in the Acquired Intellectual Property pursuant to
Section 9.10;

(o) except as otherwise provided in this
Agreement, all Liabilities for the rejection of any Con-
tract to which a Seller is a party;
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(p)  the SHIP Purchase Agreement Liabilities
(if the SHIP Closing shall have occurred prior to the
Closing Date);

(q)  other than the liabilities assumed in ac-
cordance with Section 2.3(g) (Cure Costs) and 2.3(k)
(Severance Reimbursement Obligations, Assumed
503(b)(9) Liabilities and Other Payables and the pay-
ment obligations with respect to the Ordered Inven-
tory), accounts payable incurred in the Ordinary Course
of Business existing on the Closing Date (including (i) in-
voiced amounts payable and (ii) accrued but uninvoiced
accounts payable); and

(r) the claims underlying the mechanics’ liens
identified in Section 2 of Schedule 6.5.

For the avoidance of doubt, all Taxes of any Seller shall
be Assumed Liabilities, regardless of the time and cir-
cumstances giving rise to any such Taxes, except for any
Tax expressly excluded under Section 2.2(h) or Section

2.4(1).

Section 2.5 Year-End Adjustments. For the
avoidance of doubt, notwithstanding anything to the
contrary set forth in this Agreement, neither Buyer nor
any Assignee shall have any obligations in respect of any
portion of any year-end (or other) adjustment (including
for royalties, rents, utilities, Taxes, insurance, fees, any
common area or other maintenance charges, promotional
funds and percentage rent) arising under any of the Ac-
quired Leases or any other Assigned Agreements for
the calendar year in which the applicable Lease Assign-
ment occurs that is attributable to (x) the portion of such
calendar year occurring prior to such Lease Assignment
or (y) any previous calendar year, and Sellers shall fully
indemnify and hold harmless Buyer and the applicable
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Assignee with respect thereto. Buyer shall be solely re-
sponsible for any of the matters described in the preced-
ing sentence for the portion of the calendar year in which
the Closing Date occurs following each applicable Lease
Assignment and all subsequent calendar years, and
Buyer shall fully indemnify and hold Sellers harmless
with respect thereto. Following the applicable Lease
Assignment Date, except as expressly set forth in this
Agreement or the Approval Order, Sellers shall have no
further liabilities or obligations with respect to each of
the Acquired Leases and the other Assigned Agree-
ments (including obligations related to royalties rents,
utilities, Taxes, insurance and common area mainte-
nance, regardless of when due and payable), and Sellers
shall be released from all such obligations and Buyer
shall indemnify and hold harmless Sellers with respect
thereto.

Section 2.6 Purchase and Sale of Designation
Rights. Upon the terms and subject to the conditions of

this Agreement and the Approval Order, on the Closing
Date, Sellers shall sell, transfer, assign and convey, or
cause to be sold, transferred, assigned and conveyed, to
Buyer, and Buyer shall purchase from Sellers, the Des-
ignation Rights. For the avoidance of doubt, the sale,
transfer, assignment and conveyance of the Designation
Rights provided for herein on the Closing Date shall not
effectuate a sale, transfer, assignment or conveyance of
any Designatable Lease to Buyer or any other Assignee,
which shall only be effectuated on a Designation Assign-
ment Date; provided, that, notwithstanding the forego-
ing, Buyer shall be responsible for all Expenses arising
under or related to any Designatable Lease from and af-
ter the Closing Date until, if applicable, the rejection of
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such Designatable Lease in accordance with this Agree-
ment. Subject to the terms and conditions of this Agree-
ment, the Approval Order and the requirements of sec-
tion 365(b) of the Bankruptey Code, Buyer shall have the
right to designate itself or, with the consent of Seller,
any other Person as the Assignee to which a Designata-
ble Lease is to be assumed and assigned. The Designa-
tion Rights shall terminate upon the expiration of the
Designation Rights Period.

Section 2.7  Assignments.
(a) Potential Transferred Agreements.

@) Schedule 2.7(a) contains a list of all
Potential Transferred Agreements (including, to
the extent in the possession or control of any
Seller, the underlying agreements). Subject to
section 365 of the Bankruptcy Code, Buyer may
elect to have the Potential Transferred Agree-
ments assigned to Buyer or assumed by Seller
and assigned to Buyer on the applicable Assump-
tion Effective Date (which shall be deemed to be
“Assigned Agreements” in accordance with the
definition thereof). At Buyer’s reasonable re-
quest, Seller shall make reasonably available to
Buyer the appropriate employees of Seller neces-
sary to discuss the Potential Transferred Agree-
ments.

(i1) To the extent a Potential Trans-
ferred Agreement is an executory contract or
lease, as soon as practicable after the date hereof,
Seller shall file a notice of assignment and as-

sumption (an “Agreement Assignment Notice”)
with the Bankruptey Court and serve such notice
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via electronic or first class mail on each counter-
party to a Potential Transferred Agreement that
is an executory contract or lease, consistent with
the terms of the Bidding Procedures Order. The
Agreement Assignment Notice shall identify all
Potential Transferred Agreements that are exec-
utory contracts or leases and related to the Ac-
quired Assets that Sellers believe may be as-
signed or assumed and assigned in connection
with the sale of the Acquired Assets and set forth
a good faith estimate of the amount of the Cure
Costs applicable to each such Contract (and if no
Cure Cost is estimated to be applicable with re-
spect to any particular Contract, the amount of
such Cure Cost designated for such Contract shall
be “$0.00”).

(b) Initial Assigned Agreements.

@) As soon as practicable after deliv-
ery of the list of Potential Transferred Agree-
ments by the Seller but no later than five (5) Busi-
ness Days following such delivery, Buyer shall
deliver to the Seller a list of those Potential
Transferred Agreements proposed to be assigned
to Buyer or assumed by Seller and assigned to
Buyer on the Closing Date (the Contracts on such
list, the “Initial Assigned Contracts”, the Leases
on such list (including, to the extent applicable to
such Leases, all non-disturbance agreements
with fee owners or senior landlords, subordina-
tion, non-disturbance and attornment agree-
ments, waivers and consents in favor of any
Seller, estoppel certificates from landlords (to the
extent assignable), and landlord waivers or other
collateral access agreements in favor of any Seller
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or any asset-based lenders) the “Initial Assigned
Leases”, and together the “Initial Assigned

Agreements”).

(i))  Following delivery of the list of Ini-
tial Assigned Agreements and to the extent con-
sistent with the Bidding Procedures Order, at
any time prior to the second (2nd) Business Day
prior to the Closing Date, Buyer will be entitled,
after consultation with the Sellers, to add (x) any
Initial Assigned Agreement to the list of Ex-
cluded Assets by providing written notice thereof
to Sellers, and any Initial Assigned Agreement so
added will cease to be an Initial Assigned Agree-
ment and will be deemed to be an Excluded Asset
(and all Liabilities thereunder Excluded Liabili-
ties) for all purposes hereunder or (y) any Poten-
tial Transferred Agreement to the list of Initial
Assigned Agreements so long as (1) it is not a
Contract to be assumed or available to be as-
sumed pursuant to any other sale previously ap-
proved by the Bankruptcy Court in connection
with the Bankruptcy Cases; and (2) it is prior to
the entry of a Final Order of the Bankruptcy
Court approving the rejection of such Contract, in
each case subject to the non-Debtor party to such
Contract receiving information evidencing
Buyer’s adequate assurance of future perfor-
mance and having an opportunity to object con-
sistent with the Bidding Procedures Order and
the Approval Order. No change referred to in
this Section 2.7(b)(d) shall reduce or increase the
amount of the Purchase Price, except to the ex-
tent of any increase or decrease in the assumption
of the Assumed Liabilities, including Cure Costs,
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as a result of the Potential Transferred Agree-
ments being added to or removed from the list of
Acquired Leases or Assigned Agreements by
Buyer.

(iii)  On the Closing Date, pursuant to
section 365 of the Bankruptcy Code and the Ap-
proval Order, and subject to consent if applicable
Law requires it, Sellers shall assume and assign
to Buyer the Initial Assigned Agreements and
Buyer shall pay all Cure Costs with respect to
such Initial Assigned Agreements to the appro-
priate counterparty or establish a reserve for dis-
puted cure amounts in accordance with the Bid-
ding Procedures Order and Approval Order.

(e Designatable Leases. On each Assump-
tion Effective Date, pursuant to section 365 of the Bank-
ruptey Code and the Approval Order, Sellers shall as-
sume and assign to the applicable Assignee any Desig-
natable Lease so designated by Buyer for assumption
and assignment in accordance with the terms of this
Agreement, and Buyer shall pay all or be responsible for
Cure Costs with respect to such Designatable Leases.

(d)  Additional Contracts. On each applicable
Assumption Effective Date, and in no event later than
the date that is five (5) Business Days following the Des-
ignation Deadline, pursuant to section 365 of the Bank-
ruptcy Code, the Approval Order, and any other appli-
cable Order, Sellers shall assume and assign to the appli-
cable Assignee any Additional Contract that Buyer des-
ignates for assumption and assignment in accordance
with Section 2.9, and Buyer shall pay all Cure Costs with
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respect to such Additional Contract and all Expenses re-
lated to or arising under such Additional Contract after
the Closing Date.

(e)  Adequate Assurance and Consents. Not-
withstanding anything to the contrary herein, Sellers
shall not be obligated to assume and assign any Lease or
Contract pursuant to this Section 2.7 with respect to
which Buyer fails to satisfy the Bankruptcy Court as to
adequate assurance of future performance or for which
Consent is required to assume and assign such Lease or
Contract and such Consent has not been obtained; pro-
vided, however, that the Parties shall use their commer-
cially reasonable best efforts to obtain all such Consents.

Section 2.8 Further Assurances.

(@)  On and after the Closing Date, each of the
Sellers and Buyer shall use its commercially reasonable
efforts to further give full effect to, evidence and record
the assignments, waivers, ratifications, consents and
agreements granted herein, and, Sellers shall, upon
Buyer’s request, assist Buyer in a commercially reason-
able way to obtain, maintain, enforce and defend any
rights specified to be owned by or assigned to a Seller,
including by testifying in any legal Proceedings, execut-
ing all lawful papers and making all rightful oaths re-
quired or necessary to aid Buyer or its successors or as-
signs in obtaining and enforcing its right, title and inter-
est in, to and under the Acquired Assets, including in
connection with the IP Assignment Agreement and the
Short Form Assignments and in complying with all re-
quirements of the applicable social media sites and Do-
main Name registrars.

(b)  On each Designation Assignment Date,
Seller shall, upon the request of Buyer or the applicable
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Assignee, execute and deliver to such Assignee such in-
struments of transfer as shall be reasonably necessary
or desirable to vest in such Assignee title to the applica-
ble Designatable Leases and related Acquired Lease
Rights, Acquired Improvements and all other related
Acquired Assets required hereunder to be transferred
on such Designation Assignment Date (and evidence the
assumption by Seller, and the assignment by Seller to
the applicable Assignee, of such Designatable Leases),
and Seller, on the one hand, and such Assignee, on the
other hand, shall (and Buyer shall use commercially rea-
sonable efforts to cause each Assignee to) take (or cause
to be taken) all appropriate action, do (or cause to be
done) all things necessary under applicable Law, and ex-
ecute and deliver such instruments and documents, in
each case as may be reasonably requested and reasona-
bly necessary or desirable to consummate the Transac-
tions at or after the Designation Assignment Date. In
furtherance and not in limitation of the foregoing, in the
event that any of the Acquired Assets shall not have
been conveyed at Closing or on the applicable Designa-
tion Assignment Date, as applicable, Seller shall convey
such Acquired Assets to Buyer or such Assignee, as ap-
plicable, as promptly as practicable after the Closing or
on the applicable Designation Assignment Date, as ap-
plicable. As promptly as practicable following the date
on which Buyer is permitted to receive Customer Data
constituting “personally identifiable information” (as de-
fined in the Bankruptcy Code) that was not transferred
on the Closing Date, Seller shall deliver to Buyer a copy
of the Customer Data constituting Acquired Data to an
extent and in a format mutually agreeable to Seller and
Buyer that is readable, useable, indexed and searchable
and, if any portion of such Customer Data is encrypted,
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the necessary decryption tools and keys to read such ma-
terials contemporaneously.

(e Not later than ten (10) days prior to the
Closing Date, Sellers shall instruct all of Sellers’ outside
counsel responsible to maintaining, prosecuting or re-
newing any of the Acquired Intellectual Property (i) that
the ownership of the Acquired Intellectual Property will
be assigned to Buyer as of the Closing Date, (ii) to keep
all Acquired Intellectual Property (as relevant to such
counsel) in full force and effect, including by filing and
documentation and paying any fees required therefor,
(iii) to release to Buyer or counsel designated by Buyer
at locations to be designated by Buyer copies of all the
tangible embodiments of the Intellectual Property Re-
lated Documentation existing as of the Closing Date and
in such counsel’s possession, and (iv) that Buyer or coun-
sel designated by Buyer may contact such Sellers’ coun-
sel for coordination relative to further prosecution of the
Acquired Intellectual Property at Buyer’s expense (such
correspondence, “Seller Instructions”). Sellers shall also
include in the Seller Instructions any other information
that Buyer reasonably instructs Sellers to include that is
communicated to Sellers prior to the Closing Date.

(d)  If after the Closing (i) Buyer or any of its
Affiliates holds or is otherwise liable for any Excluded
Assets or Excluded Liabilities or (i) any Seller or any of
their respective Affiliates holds any Acquired Assets or
Assumed Liabilities, Buyer or the applicable Seller will,
and will cause their respective controlled Affiliates to,
and will use commercially reasonable efforts to cause
their other Affiliates to, (including through the execu-
tion and delivery of all appropriate transfer documents)
promptly transfer (or cause to be transferred) such As-
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sets or assume, pay or reimburse (or cause to be as-
sumed, paid or reimbursed) such Liabilities to or from
(as the case may be) the other party for no additional
consideration. Prior to any such transfer, the party re-
ceiving or possessing any such asset will hold it in trust
for such other party.

(e)  Notwithstanding anything to the contrary
contained in this Agreement, Seller shall not transfer
the KCD Notes to Buyer, and Buyer shall not assume
the PA Liabilities from Seller, unless and until Seller has
received the requisite consent of the Bermuda Monetary
Authority or any other applicable Bermuda regulatory
authority to the transfer of the KCD Notes (the “BMA
Consent”). Immediately following receipt of the BMA
Consent, the transfer of the KCD Notes and the assump-
tion of the PA Liabilities shall take place simultaneously.
From the Closing Date until such time as the transfer of
the KCD Notes and the assumption of the PA Liabilities
occurs, pursuant to a services agreement to be in a form
reasonably agreed to by Sellers and Buyer (the “PA Li-
abilities Services Agreement”), (i) Buyer shall provide
services to the applicable Sellers sufficient to enable
Sellers to perform the PA Liabilities and (ii) in consider-
ation for such services, Sellers shall pay to Buyer an
amount equal to the aggregate of all amounts paid by
Buyer to Sellers with respect to any licenses under
which Buyer licenses the KCD IP.

Section 2.9  Additional Contracts. If, at any
time prior to the date that is sixty (60) days after the
Closing Date, but in no event later than May 3, 2019 (the
“Designation Deadline”), Buyer so determines as to any
Contract that is Related to the Acquired Assets or is an
IP License, in each case but is not an Initial Assigned
Contract (other than (i) any lease of non-residential real
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property and (ii) any Excluded Asset set forth in Section
2.2) (each, an “Additional Contract”), Buyer may elect,
after consultation with the Sellers, by written notice de-
livered to Sellers, to designate for assignment or as-
sumption and assignment any Additional Contract for no
additional consideration. Upon the designation of any
such Additional Contract as an Assigned Agreement
pursuant to this Section 2.9, Sellers will use their reason-
able best efforts to assume and assign to the applicable
Assignee such Additional Contract so long as the Buyer
pays all Expenses accrued post-Closing and all Cure
Costs associated with such Additional Contract; pro-
vided, however, that nothing herein shall be deemed or
construed to obligate Sellers to retain, or refrain from
rejecting or terminating any Lease or Contract after the
Designation Deadline that does not constitute an As-
signed Agreement. Notwithstanding anything to the
contrary herein, Sellers shall not be obligated to assume
and assign any Contract pursuant to this Section 2.9
with respect to which Buyer fails to satisfy the Bank-
ruptcy Court as to adequate assurance of future perfor-
mance or for which Consent is required to assume and
assign such Additional Contract and such Consent has
not been obtained, provide that the Parties shall use
their reasonable best efforts to obtain all such Consents.

Section 2.10 Withholding. Notwithstanding an-
ything in this Agreement to the contrary, Buyer shall be
entitled to deduct and withhold from any amounts oth-
erwise payable pursuant to this Agreement but only to
the extent of such amounts as may be required to be de-
ducted and withheld by Buyer with respect to the mak-
ing of such payments under applicable U.S. federal, state
or local or foreign laws, and any such withheld amount
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shall be properly paid by Buyer to the appropriate Gov-
ernmental Authority. To the extent that amounts are so
deducted and withheld and properly paid to the appro-
priate Governmental Authority, such deducted and
withheld amounts shall be treated for all purposes of this
Agreement as having been paid to Sellers or any other
Person in respect of which such deduction and withhold-
ing was made.

Section 2.11 Rejection of Outbound IP Licenses.
Prior to the Closing Date, subject to section 365(n) of the
Bankruptcy Code, Sellers shall file a motion to reject,
and take all actions (including actions required under
section 365 of the Bankruptcy Code) reasonably neces-
sary to reject any Outbound IP Licenses included in the
Potential Transferred Agreements that (i) are execu-
tory Contracts and (ii) are not designated by Buyer for
assignment or assumption and assignment as an As-
signed Agreement in accordance with the terms of this
Agreement or for solely assumption pursuant to Section
9.14(d). Without limiting the foregoing, promptly follow-
ing the Designation Deadline, Sellers shall file a motion
to reject, and take all actions (including actions required
under section 365 of the Bankruptcy Code) reasonably
necessary to reject, any Outbound IP Licenses that (x)
are not included in the Potential Transferred Agree-
ments, (y) are executory Contracts and (z) are not des-
ignated by Buyer for assignment or assumption and as-
signment as an Assigned Agreement in accordance with
the terms of this Agreement or for solely assumption
pursuant to Section 9.14(d).
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Section 2.12 Tax Reorganization.

(a) The Parties intend that the transactions
set forth in this Agreement, as structured and imple-
mented as described in Section 9.2(a), together with the
Bankruptcy Plan (as defined below), will, unless and ex-
cept to the extent that Buyer elects otherwise with re-
spect to a particular Seller or Sellers pursuant to Section
2.12(b), (i) constitute one or more plans of reorganization
under section 368(a) of the Code (as defined below) and
(ii) as qualifying as one or more reorganizations thereun-
der (a “Tax Reorganization”).

(b)  Buyer may, at any time on or before the
earlier of (i) 15 days prior to the effective date of the
Bankruptcy Plan and (ii)) December 1, 2019, elect, by
providing to Sellers written notice of its election, to treat
one or more of the transactions (each, a “Designated Sale
Transaction”) set forth in this Agreement as not qualify-
ing as a Tax Reorganization, which election shall be ef-
fective unless Designated Tax Advisor cannot provide a
Tax Opinion that such Designated Sale Transaction can
be completed in a manner that would not be treated as a
“reorganization” within the meaning of section 368 of the
Code; provided, however, that in connection with any
such Buyer election to treat all the transactions de-
scribed in this Article IT as Designated Sale Transac-
tions (resulting in no transfer of Sellers’ Tax attributes
to Buyer), the Parties shall, if requested by Sellers in
writing, identify a business of the Sellers that would be-
come part of the Excluded Assets and consider in good
faith any other changes to the structure of the transac-
tion that are reasonable and necessary as a commercial,
bankruptey law and other legal matter to achieve that
result. If Buyer does not elect pursuant to this Section




271

2.12(b) to treat all the transactions described in this Ar-
ticle IT as Designated Sale Transactions (resulting in no
transfer of Sellers’ Tax attributes to Buyer), or any such

election is not effective, then Buyer and Sellers shall
continue to comply with Section 9.2(a).

(e Each Tax Opinion shall be based on repre-
sentations reasonably requested by Designated Tax Ad-
visor to be provided by each of Buyer and Sellers in the
form of a representation letter, and each such represen-
tation must continue to be true and accurate in all mate-
rial respects as of immediately before such Tax Opinion
is issued. To the extent requested by Designated Tax
Advisor, each of Sellers and Buyer shall confirm to Des-
ignated Tax Advisor the accuracy and completeness, as
of immediately before such Tax Opinion is issued, of the
applicable representation letter. For the avoidance of
doubt, and notwithstanding anything to the contrary set
forth in this Agreement, (i) reliance by Sellers on any
Tax Opinion requested or otherwise required pursuant
to this Agreement shall not affect Buyer’s liability for
Taxes that are Assumed Liabilities and (ii) the inability
or failure to deliver or receive any Tax Opinion re-
quested or otherwise required pursuant to this Agree-
ment shall not delay or in any way interfere with the con-
summation and closing of the Transactions. Notwith-
standing anything to the contrary set forth in this
Agreement, any transaction or transactions (including
any transaction described in clause (B) of Section 9.2(a))
in respect of which any Tax Opinion is not or cannot be
delivered as otherwise required under this Agreement
(other than a Tax Opinion described in Section 2.12(b))
shall be deemed to be a Designated Sale Transaction.
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Section 2.13 Foreign Assets.

(a) On the Closing Date, Sellers shall use rea-
sonable best efforts to cause each of the Foreign Subsid-
iaries to sell, transfer, assign, convey and deliver, or
cause to be sold, transferred assigned, conveyed and de-
livered to Buyer or the applicable Assignee, and Buyer
or such applicable Assignee shall use reasonable best ef-
forts to purchase, all right, title and interest of each of
the Foreign Subsidiaries, in, to or under all assets, prop-
erties and rights Related to the Business other than the
Excluded Assets and any other assets of the type that
would have been Acquired Assets had they had been
owned by Sellers as of the Closing Date or any minority
equity interests held by the Foreign Subsidiaries (collec-
tively, the “Acquired Foreign Assets”), in each case free
and clear of any and all Encumbrances of any kind, na-
ture or description and any Claims, other than Permit-
ted Post-Closing Encumbrances. If the transfer of any
Acquired Foreign Assets does not occur at the Closing
Date, Seller and Buyer shall use reasonable best efforts
to complete such transfer as promptly as practicable fol-
lowing the Closing Date and shall enter into such agree-
ments as may be reasonably required to provide Buyer
or the applicable Assignee the benefit of such assets un-
til such transfer is consummated.

(b)  If, at any time prior to the date that is sixty
(60) days after the Closing Date, but in no event later
than May 3, 2019, Buyer determines (in its sole discre-
tion) that it is necessary or desirable to acquire other mi-
nority equity interests in non-U.S. Persons held by Sub-
sidiaries of Seller (other than any Subsidiary who is a
Seller) so as to ensure that Buyer or the applicable As-
signee shall be able to secure the benefit of the applica-
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ble Acquired Foreign Assets, Buyer may elect, by writ-
ten notice delivered to Sellers, to acquire such equity in-
terests directly from Seller. Following any such elec-
tion, Buyer and Seller shall promptly execute all docu-
mentation required to effectuate the purchase and sale
of such equity interests under applicable Law.

(e No purchase of Acquired Foreign Assets
or equity interests pursuant to this Section 2.13 shall re-
quire the delivery of any additional consideration by
Buyer; provided, that to the extent required by applica-
ble Law (including, for the avoidance of doubt, Tax
Law), Buyer and Seller shall in accordance with Section
9.3(d) either (i) allocate a portion of the Purchase Price
to the purchase of such equity interests or (ii) provide
for nominal consideration to be paid by Buyer to Sellers
in an amount no greater than the minimum amount re-
quired by applicable Law.

Section 2.14 Bulk Transfer Law. The Parties in-
tend that pursuant to Section 363(f) of the Bankruptecy
Code, the transfer of the Acquired Assets shall be free
and clear of any security interests in the Acquired As-
sets, including any liens or claims arising out of the bulk
transfer Laws. In furtherance of the foregoing, each
Party hereby waives, to the fullest extent permitted by
applicable Law, compliance by the Parties with the “bulk
sales,” “bulk transfers” or similar Laws in all applicable
jurisdictions in respect of the Transactions (including
under any applicable Tax Laws).

ARTICLE III

PURCHASE PRICE

Section 3.1 Purchase Price. The aggregate
purchase price for the purchase, sale, assignment and
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conveyance of Sellers’ right, title and interest in, to and
under the Acquired Assets shall consist of the following
(collectively, the “Purchase Price”):

(a) cash in an amount (the “Closing Payment
Amount”) equal to:

i) $1,408,450,000; plus

(i1) an amount in cash equal to the Store
Cash as of 12:00 a.m. New York City time on the
Closing Date; plus

(iii) the Credit Bid Release Considera-
tion; less

(iv) the aggregate amount of (A) the
credit bid set forth in Section 3.1(b)(ii) plus (B)
the credit bid set forth in Section 3.1(b)(iv), plus
(C) the FILO Facility Buyout Amount (if any);

(b)  subject to Bankruptcy Court approval, a
credit bid pursuant to Section 363(k) of the Bankruptcy
Code of:

1 all outstanding obligations held by
Buyer and its Affiliates as of the Closing Date un-
der the IP/Ground Lease Term Loan Facility,
plus

(i)  all outstanding obligations held by
Buyer and its Affiliates as of the Closing Date un-
der the FILO Facility, plus

(iii)  obligations held by Buyer and its
Affiliates as of the Closing Date under the Real
Estate Loan 2020 in an amount equal to
$544,000,000, plus

(iv)  obligations held by Buyer and its
Affiliates as of the Closing Date in an aggregate



275

amount equal to $433,450,000 under (x) the Sec-
ond Lien Term Loan; (y) the Second Lien Line of
Credit Facility; and (z) the Second Lien PIK
Notes,

in the case of each of (i), (ii), (iii) and (iv) in exchange for
the collateral pledged to secure the applicable debt obli-
gations, including any proceeds from the sale or other
disposition of such collateral prior to the Closing Date to
which the Liens securing such debt obligations are at-
tached, in the same order of priority and with the same
validity, force and effect as the original Liens; plus

(e) cash in the amount of the outstanding obli-
gations owed to lenders other than Buyer or its Affili-
ates as of the Closing Date under (i) the IP/Ground
Lease Term Loan Facility (the “IP/Ground Lease Buy-
out Amount”), (i) the FILO Facility (the “FILO Facility
Buyout Amount”), and (iii) the Real Estate Loan 2020
(the “Real Estate Loan 2020 Buyout Amount”), unless
such lender(s) provide written confirmation to the
Sellers that such cash payment and the obligations owed
to lenders by the Seller under the IP/Ground Lease
Term Loan Facility, the FILO Facility or the Real Es-
tate Loan 2020, as applicable, are permanently waived
and discharged against the Sellers; plus

(d) the Securities Consideration;
(e) the Junior DIP Consideration;
® the L/C Facility Consideration; and

(g)  the assumption by Buyer of the Assumed
Liabilities in accordance with Section 3.5.

To the extent payable, the IP/Ground Lease Buyout
Amount, the FILO Facility Buyout Amount and the
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Real Estate Loan 2020 Buyout Amount shall each be de-
posited and held in separate segregated accounts of the
Debtors and the Liens of the lenders other than Buyer
or its Affiliates under IP/Ground Lease Term Loan Fa-
cility, the FILO Facility or the Real Estate Loan 2020,
as applicable, shall attach to the cash proceeds held in
the applicable designated segregated account in the
same order of priority and with the same validity, force
and effect as the original Liens of such lenders, and such
proceeds shall be released to such lenders within two
business days following the Closing Date and shall not
otherwise be used by the Debtors without further order
of the Bankruptcy Court.

Section 3.2  Cash Deposit. On or prior to Janu-
ary 9, 2019, Buyer paid an aggregate amount in cash
equal to $120,000,000 (the “Deposit Amount”) by wire
transfer of immediately available funds into an escrow
account maintained by Citibank, N.A. as Escrow Agent.
Buyer’s and Sellers’ right to retain the Deposit Amount
in the event of a termination of this Agreement shall be
governed by Section 12.2.

Section 3.3 Closing Payment.
(a) At the Closing, Buyer shall:

1) pay to Sellers by wire transfer of
immediately available funds into one or more ac-
counts designated by Sellers an amount in cash
equal to the Closing Payment Amount less the
Deposit Amount plus any amounts payable pur-

suant to Section 3.1(c); and

(i) deliver the Securities Considera-
tion to the Sellers.

Section 3.4 Reserved.
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Section 3.5 Discharge of Assumed Liabilities
After Closing. From and after the later of the Closing
or the applicable Assumption Effective Date, Buyer
shall pay, perform, discharge and satisfy the Assumed
Liabilities from time to time and as such Assumed Lia-
bilities become due and payable or are required to be
performed, discharged or satisfied, in each case in ac-
cordance with their respective terms.

ARTICLE IV

CLOSING

Section4.1 Closing Date. The closing of the
sale, transfer, assignment, conveyance and delivery of
the Designation Rights and Sellers’ right, title and inter-
est in, to and under the Acquired Assets by Sellers to
Buyer contemplated hereby (the “Closing”) shall take
place at the offices of Weil, Gotshal & Manges LLP, 767
Fifth Avenue, New York, NY 10153, or at such other
place or time as Buyer and Sellers may mutually agree,
on the third (3rd) Business Day following satisfaction or
waiver of the conditions set forth in Article X and Arti-
cle XTI (other than those conditions that by their nature
are to be satisfied by actions taken at the Closing, but
subject to the satisfaction or waiver of such conditions at
the Closing). Notwithstanding the immediately preced-
ing sentence, if the Marketing Period has not ended at
the time of the satisfaction or waiver of the conditions
set forth in Article X and Article XI (other than those
conditions that by their nature are to be satisfied by ac-
tions taken at the Closing, but subject to the satisfaction
or waiver of such conditions at the Closing), then the
Closing shall occur instead on the date that is the earlier
to occur of (x) any Business Day as may be specified by
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Buyer on no less than two (2) Business Days’ prior writ-
ten notice to Sellers and (y) two (2) Business Days fol-
lowing the final day of the Marketing Period. The date
and time at which the Closing actually occurs is referred
to as the “Closing Date.”

Section 4.2 Buyer’s Deliveries. At the Closing,
Buyer shall deliver to Sellers:

(a)  the Closing Payment Amount less the De-
posit Amount in accordance with Section 3.3;

(b)  the Securities Consideration;

(e) the certificates of Buyer to be received by
Sellers pursuant to Sections 11.1 and 11.2;

(d)  the Occupancy Agreement, duly executed
by Buyer;

(e)  the PA Liabilities Services Agreement,
duly executed by Buyer; and

® such assignments and other good and suf-
ficient instruments of assumption and transfer, in form
reasonably satisfactory to Sellers and Buyer, which are
reasonably requested by Seller to (i) transfer to Buyer
all the right, title and interest of Sellers in, to or under
the Acquired Assets to be acquired on the Closing Date
in accordance with this Agreement and (ii) properly give
effect to Buyer’s assumption of all of the Assumed Lia-
bilities in accordance with this Agreement.

Section 4.3  Sellers’ Deliveries. At the Closing,
Sellers shall deliver to Buyer:

(a)  a copy of the Approval Order entered by
the Bankruptcy Court;
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(b) the certificates of Sellers to be received by
Buyer pursuant to Sections 10.1 and 10.2;

(c) a certificate of non-foreign status executed
by each Seller (or, if a Seller is a disregarded entity for
U.S. federal income Tax purposes, by the Person treated
as the owner of such Seller for U.S. federal income Tax
purposes) that is a “United States person” within the
meaning of Section 7701(a)(30) of the Code, substantially
in the form of the sample certification in Treasury Reg-
ulations Section 1.1445-2(b)(2)(iv)(B);

(d)  allitems required to be delivered pursuant
to Section 9.9;

(e) a quit-claim deed to be recorded with re-
spect to the Owned Real Property;

® such assignments and other good and suf-
ficient instruments of assumption and transfer, in form
reasonably satisfactory to Sellers and Buyer, which are
reasonably requested by Buyer to (i) transfer to Buyer
all the right, title and interest of Sellers in, to or under
the Acquired Assets to be acquired on the Closing Date
in accordance with this Agreement and (ii) properly give
effect to Buyer’s assumption of all of the Assumed Lia-
bilities in accordance with this Agreement;

() all Intellectual Property Related Docu-
mentation;

(h)  all tangible embodiments of the Acquired
Intellectual Property, including all (i) Software object
code and source code related thereto, (ii) all materials
and documentation (in electronic and editable form, to
the extent existing in such form) necessary for the use,
modification, manufacture, sale and other exploitation of
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the Acquired Intellectual Property, to the extent not in-
cluded in Intellectual Property Related Documentation,
(iii) all content made available on or through any web-
sites and webpages accessed through any Domain
Names or Medical Accounts included in the Acquired In-
tellectual Property and all other audio-visual or written
materials (including such archival materials) produced
by or on behalf of Sellers, (iv) all Labeling and Marketing
Materials and (v) all Product Catalogs and Manuals;

(1) to the extent the sale and transfer of such
data is not in contravention with applicable Law, all Ac-
quired Data in the format in which it exists and, if any
portion of such Acquired Data is encrypted, the neces-
sary decryption tools and keys to read such materials
contemporaneously;

() a counterpart of the IP Assignment
Agreement, duly executed by each applicable Seller;

(k)  unless otherwise agreed in writing by the
Parties between signing and Closing, a counterpart of
each Short Form Assignment, duly executed by each ap-
plicable Seller;

4)) a counterpart of each IP Power of Attor-
ney, duly executed by each applicable Seller;

(m)  the Occupancy Agreement, duly executed
by the applicable Sellers;

(n) the PA Liabilities Services Agreement,
duly executed by the applicable Sellers;

(o)  the Payoff Letters (including UCC termi-
nations or authorization to file UCC terminations and
other filings); and
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(p)  subject to Section 2.8(e), certificates repre-
senting the KCD Notes in proper form for transfer, free
and clear of all Liens.

Section4.4 Local Sale Agreements. Subject to
the terms and conditions hereof, to the extent necessary
or desirable to effect the Closing on the terms hereof,
Buyer or applicable Assignee and relevant Sellers shall,
enter into such agreements or instruments, including a
sale agreement and quit-claim deed for the Owned Real
Property and bills of sale and/or assignment and as-
sumption agreements, providing for the sale, transfer,
assignment or other conveyance to Buyer or applicable
Assignee, in accordance with the requirements of appli-
cable local Law.

ARTICLE V

DESIGNATION RIGHTS PERIOD

Section 5.1 Parties’ Respective Obligations Be-
fore and During Designation Rights Period.
(a) Sellers’ Obligations.

1) Sellers shall pay when due any and
all Occupancy Expenses with respect to each
Lease Premises and the related Lease solely to
the extent arising during the period commencing
on the Petition Date through, in the case of any
Operating Leased Property, the Closing Date,
and in the case of any GOB Leased Store, the end
of the GOB Period for such GOB Leased Store, at
such times and in such amounts as are required
under the terms of the applicable Lease and any
other applicable agreement pertaining to such
Property. Sellers shall not pay any amount due
from Sellers pursuant to any provision of this
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Agreement using any security deposit associated
with any Lease Premises, Lease or other Lease
Premises-related agreement or, to the extent so
paid prior to Closing, Buyer, as Buyer’s sole rem-
edy, will be entitled to a credit against the Pur-
chase Price for any amounts so applied (except
that Buyer shall be entitled to invoke other rem-
edies if such credit is not duly applied at Closing).

(ii) From the date hereof through (A)
the Closing Date with respect to each Operating
Leased Property and (B) the end of the applicable
GOB Period with respect to each GOB Leased
Store, Sellers shall use commercially reasonable
efforts to maintain and preserve each Lease
Premises, each Lease and all related Potential
Acquired Assets in a condition substantially sim-
ilar to their condition as of October 15, 2018, other
than reasonable wear and tear, casualty and con-
demnation (which shall be governed by Section
12.3). During the Designation Rights Period,
Sellers shall not without Buyer’s consent, and
shall not solicit any other Person to, (A) sell,
transfer, assign, convey, lease, license, mortgage,
pledge or otherwise encumber any Lease Prem-
ises, related Lease or related Potential Acquired
Asset (other than sales of Inventory by Buyer in
accordance with Section 5.1(c), Permitted En-
cumbrances and any applicable statutory liens
(solely to the extent that such Lease or related
Potential Acquired Asset will be transferred free
and clear of such statutory liens pursuant to the
Approval Order)), (B) amend, supplement or
modify in any fashion (or terminate or enter into)
any Designatable Lease (provided that Sellers
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shall use reasonable best efforts to comply with
instructions from Buyer as to the renewal (or lack
of renewal) of each Lease that comes up for re-
newal), (C) grant or terminate any other interests
in any Lease Premises, related Lease or related
Potential Acquired Asset (other than sales of In-
ventory located at such Lease Premises in the Or-
dinary Course of Business), (D) cancel or compro-
mise any claim or waive or release any right, in
each case that is related to any Lease Premises or
any related Potential Acquired Assets (for the
avoidance of doubt, other than any Excluded As-
sets), (E) except following receipt of a Buyer Re-
jection Notice in accordance with Section 5.3,
seek or obtain an order approving rejection of a
Designatable Lease (which, shall in no way affect
Sellers’ rights to seek or obtain an order approv-
ing rejection in connection with any of Sellers’ as-
sets other than the Lease Premises), (F') take any
action with respect to Taxes or Tax matters that
is not in the Ordinary Course of Business that
could reasonably be expected to result in (I) an
Encumbrance on any Lease Premises or related
Potential Acquired Assets (unless such Lease or
related Potential Acquired Asset will be trans-
ferred free and clear of such Encumbrances pur-
suant to the applicable Lease Assignment Order)
or (IT) an increase in the Tax Liability of Buyer or
any of its Affiliates, or (G) enter into any agree-
ment or commitment to take any action prohib-
ited by this Section 5.1(a)(ii).

(iii)  From the date hereof through the
end of the Designation Rights Period, Sellers
shall continue to make available to Buyer the data




284

room made available to Buyer prior to the date
hereof, and Sellers shall use commerecially reason-
able efforts to post to such data room copies of all
material notices received by Sellers with respect
to any Designatable Leases during the Designa-
tion Rights Period. From the date hereof through
the end of the Designation Rights Period, subject
to the terms of the Occupancy Agreement, Sellers
shall make available to Buyer reasonable access
to the Lease Premises for the Designatable
Leases at such times as Buyer or its agents may
reasonably request, provided that prior to the
Closing Date there is no unreasonable interfer-
ence with Sellers’ use and occupancy.

(iv)  From the date hereof through the
(A) Closing with respect to the Initial Assigned
Leases and (B) the end of the Designation Rights
Period with respect to the Designatable Leases,
Sellers shall reasonably cooperate with Buyer at
no cost, expense or Liability to Sellers with re-
gard to all negotiations between Buyer and the
landlords under the applicable Leases, but Sellers
will not be required to enter into any agreements
with such landlords or expend any costs in con-
nection with such negotiations (other than any
costs that Buyer has agreed in writing to reim-
burse Seller).

(V) With respect to the Lease Premises
which Leases are Designatable Leases, Sellers
shall continue all existing insurance policies with
respect to such Lease Premises or policies provid-
ing similar coverage to the extent available at
commercially reasonable rates during the Desig-
nation Rights Period and in all instances shall
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maintain all insurance required to be maintained
under any Lease, and shall use commercially rea-
sonable efforts to cause Buyer to be named as a
loss payee or additional insured, as applicable,
with respect to all such policies, which premiums
and other amounts due to such insurance compa-
nies to maintain such insurance policies during
the Designation Rights Period shall be Occu-
pancy Expenses. Sellers shall (i) hold in escrow
all insurance recoveries and all warranty and con-
demnation proceeds received or receivable after
the date hereof with respect to such Lease Prem-
ises or such related Leases for events occurring
during the Designation Rights Period, and (ii) fol-
lowing the Designation Rights Period shall pay
any such recoveries or proceeds to Buyer to the
extent relating to any Acquired Lease. In con-
nection with any payment of recoveries or pro-
ceeds under this Section 5.1(a)(v), (i) such pay-
ment of recoveries or proceeds shall not include
any recoveries or proceeds to the extent attribut-
able to lost rents or similar costs applicable to any
period prior to the Closing or paid in connection
with repair, restoration or replacement during
such period, and (ii) to the extent that Buyer has
received written notice thereof in reasonable de-
tail not less than fifteen (15) days prior to the end
of the Designation Rights Period, such payment
of recoveries or proceeds shall be reduced by the
amount of (x) all actual and documented, reason-
able out of pocket repair costs incurred by Sellers
in connection with the repair or restoration of
such damage or destruction, (y) all actual and doc-
umented, reasonable out of pocket collection costs
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of Sellers respecting any awards or other pro-
ceeds, and (z) any amounts required to be paid
(and solely to the extent actually paid) by Sellers
or the insurance company to the applicable land-
lord under the Lease, if applicable, or to such
landlord’s lender as required pursuant to any of
such lender’s financing, as applicable. For the
avoidance of doubt, the costs of such policies allo-
cable to, in the case of the GOB Leased Stores for
the period following the end of the GOB Period
for each such GOB Leased Store and in the case
of the Owned Leased Stores following the Closing
Date, shall be borne by Buyer and shall otherwise
be borne by Sellers. During the Designation
Rights Period, Sellers shall use commerecially rea-
sonable efforts to provide Buyer with notice of
any Casualty / Condemnation Event within three
(3) Business Days of the occurrence of such Casu-
alty / Condemnation Event.

(vi)  From the date hereof through the
end of the Designation Rights Period, at Buyer’s
specific written request, and at no cost, expense
or Liability to Sellers, Sellers will take such ac-
tions as Buyer may reasonably request to cause
each landlord under the Designatable Leases to
perform such party’s covenants, agreements and
obligations (including repair and maintenance ob-
ligations and obligations to maintain insurance
with respect to such Lease Premises and any
shopping center or mall in which any such Lease
Premises is located) under the respective Desig-
natable Leases.

(vii)  From the date hereof through the
Closing Date, Sellers shall perform repairs and
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maintenance and provide security services at the
Properties in substantially the same manner and
to the same extent in place as of the date hereof
(for the avoidance of doubt, the costs of providing
such repairs, maintenance and security services
prior to the Closing Date shall be borne by
Sellers.

(viii) From the date hereof through the
end of the Designation Rights Period, Sellers
shall maintain, as an Occupancy Expense, the ef-
fectiveness of and, to the extent expiring, renew,
all Plans and Permits with regard to the Proper-
ties.

(b) Buyer’s Obligations.

(1) Buyer shall pay (or reimburse
Sellers) (subject to the restrictions set forth
herein) all Expenses with respect to the Designa-
table Leases.

(i)  Buyer will, as soon as reasonably
practicable, but in no event later than the Desig-
nation Deadline, identify to Seller any Designata-
ble Leases that Buyer has determined will not be
designated for assumption and assignment pursu-
ant to the Designation Rights and Seller shall be
free to dispose of such Designatable Leases in its
sole discretion.

(¢) Operation of Lease Premises.

1 The operation of the Lease Prem-
ises related to the (A) Operating Leased Property
during the Designation Rights Period and (b)
with respect to each GOB Leased Store following
the end of the applicable GOB Period for each
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such GOB Leased Store and ending at the end of
the Designation Rights Period, shall in each case
be governed by an Occupancy Agreement in the
form attached hereto as Exhibit D, and Buyer
shall conduct such operation pursuant to such Oc-
cupancy Agreement, including the sale of the Ac-
quired Inventory at such Lease Premises related
to the Designatable Leases, as Buyer determines
in its sole discretion, including by (A) conducting
liquidation sales at any or all of such Lease Prem-
ises related to the Designatable Leases or (B) op-
erating the Lease Premises pursuant to the Occu-
pancy Agreement.

(ii) The operation of the GOB Owned
Stores during the GOB Period shall be governed
by the Seller Retained Occupancy Agreement
and Seller shall conduct such operation pursuant
to such Seller Retained Occupancy Agreement as
Seller determines in its sole discretion.

Section 5.2  Assumption.

(a)  Following Closing, at any time on or prior
to the Designation Deadline, Buyer shall have the right,
which right may be exercised at any time and from time
to time, in consultation with the Sellers, to designate
such Designatable Lease for assumption and assignment
and shall provide notice to Sellers executed by Buyer
and the Assignee (a “Buyer Assumption Notice”) of
Buyer’s election to require Sellers to assume such Des-
ignatable Leases and assign the same to the Assignee
identified in such Buyer Assumption Notice; provided
that Buyer shall pay all Cure Costs associated with any
assumption and assignment of any such Designatable
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Leases in accordance with the terms of Section 2.7; pro-
vided further, that the Assignee shall agree, pursuant to
the Buyer Assumption Notice, to assume Buyer’s obli-
gations under this Agreement in relation to the relevant
Designatable Lease. The Buyer Assumption Notice
shall provide the following information: (1) the Designa-
table Leases being assumed and assigned and (2) the
identity of the applicable Assignee(s).

(b) Within five (5) Business Days following
the date upon which Buyer delivers a Buyer Assumption
Notice to Sellers with respect to any Designatable
Lease, together with a related assignment agreement
substantially in the form attached hereto as Exhibit E
(the “Assignment and Assumption of Lease”) executed
by the applicable Assignee, Sellers shall (1) deliver to
Buyer and such Assignee a fully executed Assignment
and Assumption of Lease and (2) file with the Bank-
ruptey Court and serve on the applicable lessor(s) and
other appropriate notice parties (as applicable) a notice,
and shall seek entry by the Bankruptey Court of the Ap-
proval Order in respect of the Designatable Leases sub-
ject to such Buyer Assumption Notice; provided, that, in
no event shall any Designation Assignment Date be
prior to the Inventory Date. As of the applicable Desig-
nation Assignment Date, except for such obligations and
liabilities with respect to such Designatable Leases and
the related Lease Premises arising during the Designa-
tion Rights Period and except for Buyer’s obligations
specifically set forth in this Agreement, as between
Buyer and the Assignee, Buyer shall have no further ob-
ligation or Liability with respect to such Designatable
Lease or the related Lease Premises (including any ob-
ligation to continue to pay Expenses with respect
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thereto) and Assignee shall thereafter be solely respon-
sible for all amounts payable or other obligations or lia-
bilities that may be owed in connection with such Desig-
natable Lease or the related Lease Premises; provided,
however, that nothing in this sentence shall affect
Sellers’ rights against Buyer with respect to such Des-
ignatable Lease or the Lease Premises as set forth in
this Agreement.

(e) Upon Buyer’s request prior to the last day
of the Designation Rights Period (provided that the As-
signee shall have notified Sellers as to the particular As-
signment Instruments and Assignment Actions to be de-
livered and taken at least two (2) Business Days prior
thereto), Sellers shall deliver to the applicable Assignee
instruments reasonably necessary or desirable (as rea-
sonably agreed between Sellers and Assignee) providing
for the assignment, conveyance and delivery to such As-
signee of the applicable Designatable Lease, together
with the related Acquired Assets, in each case free and
clear of all Encumbrances of any and every kind, nature
and description, other than Permitted Encumbrances
(the “Assignment Instruments”) and shall otherwise
take such actions as are reasonably necessary or desira-
ble (as reasonably agreed by Seller and such Assignee)
in order to cause such sale, transfer, assignment, convey-
ance and delivery to become effective (collectively, the
“Assignment Actions”); provided, however, that Buyer
shall be solely responsible for all Cure Costs in accord-
ance with the terms of this Agreement.

(d)  The effective date of the sale, transfer, as-
signment, conveyance and delivery by Sellers to such
Assignee of a Designatable Lease and related assets
pursuant to this Agreement and the applicable Assign-
ment and Assumption of Lease shall be the “Designation
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Assignment Date” with respect to such Lease and re-
lated assets.

(e)  With respect to any Designatable Lease
designated in a Buyer Assumption Notice:

(1) Sellers, at no cost, expense or Liability to
Sellers, and Buyer shall each use (and Buyer shall use
commercially reasonable efforts to cause Assignee to
use) commercially reasonable efforts to accomplish, and
shall fully cooperate with each other in, the resolution of
any objections to the proposed assumption and assign-
ment of such Designatable Lease and related assets;

(i)  Buyer shall cause Assignee to provide evi-
dence (A) of adequate assurance of future performance
within the meaning of section 365 of the Bankruptcy
Code, (B) that Assignee is a good faith purchaser for pur-
poses of section 363(m) of the Bankruptcy Code, includ-
ing, in both cases, through the provision of such financial
information and/or the filing of such affidavits or decla-
rations with the Bankruptcy Court as may reasonably be
requested by Sellers, or (C) any other information as
may be required by the Bidding Procedures Order; and

(iii)  Buyer shall pay or be responsible for all
Cure Costs and Expenses and pay and perform the other
obligations of Buyer set forth in this Agreement.

) Except as otherwise set forth in this Arti-
cle V, each Person shall bear their own costs and ex-
penses in respect of obtaining entry of the Approval Or-
der and otherwise implementing the sale, transfer, as-
signment, conveyance and delivery of the applicable
Lease and related assets to the applicable Assignee, in-
cluding the filing and prosecution of any motions or other
papers with respect to the same.
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Section 5.3 Election Not to Assume and Assign
a Designatable Lease.

(a) At any time before the date that is five (5)
Business Days on or before the Designation Deadline,
Buyer shall in accordance with the terms of this Agree-
ment provide notice to Sellers (each such notice, a
“Buyer Rejection Notice”) of Buyer’s election not to
have such Designatable Lease assumed and assigned.

(b) Within five (5) Business Days following
the date upon which Buyer delivers a Buyer Rejection
Notice to Sellers with respect to the applicable Lease,
Buyer shall vacate the applicable Property and deliver
to Sellers the keys to such Property, if in the possession
of Buyer. As of the date that is the later of (i) the date
Buyer vacates the applicable Property and delivers to
Sellers the keys to such Property, if in the possession of
Buyer and (ii) five (5) Business Days after the date of the
Buyer Rejection Notice, Buyer shall have no further ob-
ligation or liability with respect to the applicable Lease,
Contract or Lease Premises, except with respect to ob-
ligations and liabilities with respect to such Lease, Con-
tract, or Lease Premises arising during the Designation
Rights Period, and Sellers shall thereafter be solely re-
sponsible for all amounts payable or other obligations or
liabilities that may be owed in connection with such
Lease, Contract or Lease Premises.

ARTICLE VI

REPRESENTATIONS AND WARRANTIES OF
SELLERS

Except as set forth in the Schedules delivered as
of the date hereof by Sellers to Buyer and except as re-
lates to a matter involving a Buyer Related Party (as to
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which no representation or warranty is being made),
Sellers hereby, jointly and severally, represent and war-
rant to Buyer that the statements contained in this Ar-
ticle VI are true and correct as of the date hereof:

Section 6.1 Organization and Good Standing.
Each Seller is an entity duly organized, validly existing

and in good standing under the Laws of the jurisdiction
of its organization. Subject to the limitations imposed on
such Seller as a result of the Filing, each Seller has the
requisite corporate, partnership or limited liability com-
pany power and authority to own or lease and to operate
and use its properties and to carry on its business as now
conducted. Each Seller is duly qualified or licensed to do
business and is in good standing in each jurisdiction
where a Property is located where the character of its
business or the nature of its properties requires such
qualification or licensing, except where the failure to be
so qualified or licensed or to be in good standing would
not reasonably be expected to have a Material Adverse
Effect.

Section 6.2 Authority; Validity; Consents.
Each Seller has, subject to requisite Bankruptcy Court
approval, as applicable, the requisite corporate, partner-
ship or limited liability company power and authority
necessary to enter into and perform its obligations under
this Agreement and the other Transaction Documents to
which it is, or will become, a party and to consummate
the Transactions. This Agreement has been duly and
validly executed and delivered by each Seller and each
other Transaction Document required to be executed
and delivered by Sellers at any time will be duly and val-
idly executed and delivered by each Seller. Subject to
requisite Bankruptey Court approval, as applicable, this
Agreement and (when duly executed by Sellers) the
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other Transaction Documents constitute, with respect to
each Seller, the legal, valid and binding obligations of
such Seller, enforceable against such Seller in accord-
ance with their respective terms, except as such enforce-
ability is limited by bankruptey, insolvency, reorganiza-
tion, moratorium or similar laws now or hereafter in ef-
fect relating to creditors’ rights generally or general
principles of equity. Subject to, and after giving effect
to, requisite Bankruptcy Court approval (including the
Approval Order) no Seller is required to give any notice
to, make any filing with or obtain any consent from any
Person (including any Governmental Authority) in con-
nection with the execution and delivery of this Agree-
ment and the other Transaction Documents or the con-
summation or performance of any of the Transactions,
except for (i) expiration or termination of any applicable
waiting periods under the HSR Act and (ii) such notices,
filings and consents, the failure of which to provide,
make or obtain, would not, individually or in the aggre-
gate, reasonably be expected to have a Material Adverse
Effect.

Section 6.3 No Conflict. When the Approval
Order and the consents and other actions described in
Section 6.2 have been obtained and taken, the execution
and delivery of this Agreement and the other Transac-
tion Documents and the consummation of the Transac-
tions will not result in the material breach of any of the
terms and provisions of, or constitute a default under, or
conflict with, or require consent or the giving of a notice
under, or cause any acceleration of any obligation of
Sellers under (a) any Order, (b) any Law or (c) the or-
ganizational documents of any Seller except, with re-
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spect to (a) or (b), as would not, individually or in the ag-
gregate, reasonably be expected to have a Material Ad-
verse Effect.

Section 6.4 Environmental Matters. Except as
would not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Effect, to
Sellers’ Knowledge, (i) none of the Acquired Properties
has been used by any Person as a landfill or storage,
treatment, or disposal site for any type of Hazardous
Substance or non-hazardous solid wastes as defined un-
der the Resource Conservation and Recovery Act of
1976, as amended, in a manner which would reasonably
be expected to result in any Seller incurring liabilities
under Environmental Laws; (ii) the use by each Seller of
the Acquired Properties is, and since the beginning of
the Current Fiscal Year has been, in compliance with all
Environmental Laws and Environmental Permits, ex-
cept for such non-compliance that has not been, and
would reasonably be expected to result in any Seller in-
curring liabilities under Environmental Laws; and (iii)
none of the Acquired Assets is subject to any pending
Action alleging that any Acquired Assets or Seller, with
respect to the Acquired Assets, is in violation of any En-
vironmental Law or Environmental Permit that would
reasonably be expected to result in any Seller incurring
liabilities under Environmental Laws. Since the begin-
ning of the Current Fiscal Year, the Sellers have not re-
ceived any written notice threatening any Action alleg-
ing that any Seller is in violation of any Environmental
Law or Environmental Permit in respect of any Ac-
quired Property that would reasonably be expected, in-
dividually or in the aggregate, to have a Material Ad-
verse Effect.
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Section 6.5 Title to Acquired Assets.

(a)  Except as would not, individually or in the
aggregate, reasonably be expected to have a Material
Adverse Effect, Sellers (directly or indirectly) have
good title to, or, in the case of Potential Acquired Assets
that are leased by Sellers, a valid leasehold interest in,
all of the Potential Acquired Assets, free and clear of all
Encumbrances, except for Permitted Encumbrances.

(b) Sellers shall (i) with respect to the Owned
Real Property, the Business and the Acquired Assets,
upon delivery to Buyer on the Closing Date of the instru-
ments of transfer contemplated by Section 4.3 and (ii)
with respect to any Potential Acquired Assets related to
any Acquired Lease Premises, upon delivery to the ap-
plicable Assignee of the instruments of transfer contem-
plated by an applicable Assignment and Assumption of
Lease, and in each case subject to the terms of the Ap-
proval Order, thereby transfer to Buyer or the applica-
ble Assignee, as applicable, good (and, in the case of
owned real property, marketable fee simple) title to, or,
in the case of Potential Acquired Assets that are leased
by Sellers, a valid leasehold interest in, all of the Poten-
tial Acquired Assets, free and clear of all Encumbrances,
except for Permitted Encumbrances.

Section 6.6 Real Property.

(a)  Except as would not, individually or in the
aggregate, reasonably be expected to have a Material
Adverse Effect, Sellers have good and marketable fee
title to the Owned Real Property, free and clear of all
liens (except for Permitted Encumbrances). None of the
Owned Real Property is subject to any leases or tenan-
cies or other rights of occupancy.
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(b)  Except as would not, individually or in the
aggregate, reasonably be expected to have a Material
Adverse Effect, (i) there is no pending condemnation
proceeding, administrative action or judicial proceeding
of any type relating to the Owned Real Property or other
matters affecting adversely the current use, occupancy
or value of the Owned Real Property and (ii) neither the
current use of the Owned Real Property nor the opera-
tions of Sellers violates any applicable legal require-
ments.

(¢) The Initial Assigned Leases and the Des-
ignatable Leases constitute all leases and material Secu-
rity Deposit Documents with respect to any real prop-
erty for the Lease Premises. On or before the date
hereof, Sellers have delivered or made available to
Buyer true and complete copies of all Leases and Secu-
rity Deposit Documents for the Lease Premises (it being
agreed that, while Sellers shall use reasonable best ef-
forts to deliver or make available to Buyer all such doc-
uments, Sellers shall not be deemed to have breached
this representation if, in the case of Security Deposit
Documents, lease amendments, non-disturbance agree-
ments, subordination, non-disturbance and attornment
agreements, waivers and consents in favor of any Seller
and estoppel certificates from landlords, Sellers shall
have only delivered or made available to Buyer true and
complete copies of only those of the same which are ma-
terial). There are no material agreements, understand-
ings or undertakings pertaining to the Leases, the Secu-
rity Deposits, the Security Deposit Documents, the
Sellers’ leasehold interest in the Properties, the Lease
Premises or Sellers’ use or occupation of the Lease
Premises or any portion thereof which are in Sellers’
possession which have not been disclosed to Buyer or
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made available in the data room made available to Buyer
prior to the date hereof. To Sellers’ Knowledge, no Per-
son that is not a Seller has any right to possess, use or
occupy the Lease Premises.

(d)  Each of the Leases is legal, valid, binding
and enforceable against Sellers party thereto and, to
Sellers’ Knowledge, against each other party thereto, in
accordance with its terms (except for any direct or indi-
rect restriction, limitation or condition on Sellers’ as-
signment of the Leases to Buyer which shall not be of
any force or effect pursuant to the Approval Order), and,
subject to the entry of the Approval Order and payment
of the Cure Costs and other than solely as a result of the
filing of the Bankruptey Cases or the financial condition
of Holdings or its Subsidiaries, to Sellers’ Knowledge, no
event of default currently exists thereunder by any
counterparty thereto, and no event has occurred there-
under that after the giving of notice or the passage of
any applicable cure period or both would constitute an
event of default of Sellers or, to Sellers’ Knowledge, any
other party thereto, and no Seller has delivered or re-
ceived any written notice from the other party to any
such Lease of the termination or surrender thereof, and
the Leases have not been amended, modified or supple-
mented, except to the extent, in each case as described
in this Section 6.6(d), that the failure of the same to be
true would not in the aggregate reasonably be expected
to have a Material Adverse Effect.

(e) There are no pending condemnation or em-
inent domain proceedings or any proceedings in lieu
thereof against any of the Lease Premises, Owned Real
Property or any part thereof, except to the extent that
the failure of the same to be true would not in the aggre-
gate have a Material Adverse Effect.
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Section 6.7 Taxes. There are no Encumbrances
for Taxes on any of the Potential Acquired Assets other
than statutory liens for current Taxes not yet delinquent
or Taxes being contested in good faith. Each Seller has
timely filed or caused to be timely filed with the appro-
priate Governmental Authority all material Tax Re-
turns required to be filed by or on behalf of such seller
with respect to or in connection with the Acquired As-
sets, the Properties, Business and the Assumed Liabili-
ties. Such Tax Returns are true, complete and accurate
in all material respects. Other than any Taxes the timely
payment of which is precluded by the Bankruptey Case,
each Seller has paid and discharged in full all material
amount of Taxes payable by or on behalf of such Seller.
None of the Acquired Assets include or consist of an in-
terest in any partnership, corporation or other regarded
entity for U.S. federal, state or local income tax pur-
poses. No Tax Proceeding is pending or has been threat-
ened in writing against or with respect to any Seller in
connection with the Potential Acquired Assets, the
Properties, the Seller’s business or the Assumed Liabil-
ities. Each Seller has complied in all material respects
with all applicable Laws (including information report-
ing requirements) relating to the collection, withholding
and remittance of Taxes with respect to or in connection
with the Acquired Assets, the Properties, the Seller’s
business and the Assumed Liabilities.

Section 6.8 Brokers or Finders. Sellers have
not incurred any obligation or liability, contingent or
otherwise, for brokerage or finders’ fees or agents’ com-
missions or other similar payment in connection with
this Agreement, the other Transaction Documents or
the Transactions for which Buyer is or will become lia-
ble.
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Section 6.9 Emplovee and Employee Plan Mat-

ters.

(a)  No Seller is party to any collective bar-
gaining, works council or similar Contract with any labor
organization, union or association. No labor organization
or group of employees of Sellers has made a pending de-
mand for recognition or certification, and there are no
representation or certification proceedings or petitions
seeking a representation proceeding presently pending
or, to the Knowledge of Sellers, threatened to be
brought or filed, with the National Labor Relations
Board or any other labor relations tribunal or authority.
There is no pending labor dispute, strike, controversy,
slowdown, work stoppage or lockout pending or, to the
Knowledge of Sellers, threatened, against the Business
or any Seller in connection with the Business, except as
would not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Effect. There
are no pending labor union grievances or unfair labor
practices against any Seller, except as would not, indi-
vidually or in the aggregate, reasonably be expected to
have a Material Adverse Effect.

(b)  Sellers are in compliance in all material re-
spects with all Employment Laws. There are no pend-
ing employment-related lawsuits or administrative ac-
tions alleging violations of Employment Laws against
any Seller in state or federal court or pending with any
Government Authority (including the U.S. Equal Em-
ployment Opportunity Commission, the U.S. Depart-
ment of Labor or any equivalent state or local agencies
charged with investigating or adjudicating employee
claims concerning alleged violations of Employment
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Laws), except as would not, individually or in the aggre-
gate, reasonably be expected to have a Material Adverse
Effect.

(e) Each Employee Plan that is intended to be
a qualified under Section 401(a) of the Code has either
received a favorable determination letter from the In-
ternal Revenue Service or may rely on a favorable opin-
ion letter issued by the Internal Revenue Service and, to
the Knowledge of Sellers, nothing has occurred since the
date of such determination or opinion letter that would
reasonably be expected to adversely affect such qualifi-
cation. Each Employee Plan has been established, oper-
ated and administered in compliance with its terms and
applicable Laws (including ERISA and the Code), ex-
cept as would not, individually or in the aggregate, rea-
sonably be expected to have a Material Adverse Effect.
All contributions or other amounts payable by Sellers
with respect to each Employee Plan in respect of current
or prior plan years have been timely paid or accrued in
accordance with applicable accounting standards.

(d)  There are no actions, suits, audits or inves-
tigations by any Governmental Authority, termination
proceedings or other claims (except routine claims for
benefits payable under the Employee Plans) pending or,
to the Knowledge of Sellers, threatened, other than any
such investigations, proceedings or claims that would
not individually or in the aggregate, reasonably be ex-
pected to have a Material Adverse Effect.

(e)  No Employee Plan is subject to Section
302 or Title IV of ERISA or Section 412, 430, or 4971 of
the Code. During the immediately preceding six (6)
years, no Liability under Section 302 or Title IV of
ERISA has been incurred by Sellers or their respective
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ERISA Affiliates or their respective predecessors that
has not been satisfied in full, and no condition exists that
presents a risk to Sellers or any such ERISA Affiliates
of incurring any such Liability.

® Neither Sellers nor any of their respective
ERISA Affiliates has, at any time during the preceding
six (6) years, contributed to, been obligated to contribute
to or had any Liability (including any contingent Liabil-
ity) with respect to any Multiemployer Plan or a plan
that has two or more contributing sponsors, at least two
of whom are not under common control, within the
meaning of Section 4063 of ERISA, and no condition ex-
ists that presents a risk to Sellers or any such ERISA
Affiliates of incurring any such Liability.

(g)  Neither the execution and delivery of this
Agreement nor the consummation of the Transactions
will (either alone or in conjunction with any other event):
(1) entitle any current or former employee, officer, direc-
tor or independent contractor of any Seller to any pay-
ment or benefit (or result in the funding of any such pay-
ment or benefit) under any Employee Plan; (ii) increase
the amount of any compensation, equity award or other
benefits otherwise payable by any Seller under any Em-
ployee Plan; (iii) result in the acceleration of the time of
payment, funding or vesting of any compensation, equity
award or other benefits under any Employee Plan; or
(iv) result in any “excess parachute payment” (within
the meaning of Section 280G of the Code) becoming due
to any current or former employee, officer, director or
independent contractor of any Seller.
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Section 6.10 Intellectual Property.

(a) Set forth in Schedule 6.10(a) is a correct
and complete list of all issued Patents, registered Trade-
marks, registered Copyrights, Domain Names and Me-
dia Accounts, and as applicable, all applications for each
of the foregoing, which are owned by a Seller as of the
date hereof or as of the Closing Date, including for each
registered, issued or applied-for item: (i) the registered
owner (and, if different, the legal owner) of the item, (ii)
the jurisdiction in which the item is issued or registered
or which any application for issuance or registration has
been filed, (iii) the respective issuance, registration or
application number of such item, (iv) the date of applica-
tion and issuance or registration of the item, as applica-
ble, and (v) with respect to Domain Names, the relevant
domain name registrar and paid-until date.

(b)  With respect to each item of Acquired In-
tellectual Property, including each item identified in
Schedule 6.10(a):

1) Sellers exclusively own all right, ti-
tle and interest in and to each such Acquired In-
tellectual Property free and clear of any Encum-
brance and from any Contract that restricts
Sellers’ right to use the Acquired Intellectual
Property, in each case, except Permitted Pre-
Closing Encumbrances; for the avoidance of
doubt, Schedule 6.10(b)(i) shall identify the co-
owner(s) of each item of Acquired Intellectual
Property and the agreements under which any
Seller and the co-owner(s) share ownership of
such Intellectual Property;
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(i)  the item is not subject to any out-
standing material Order, not including any out-
standing objection, rejection or refusal issued by
the United States Patent and Trademark Office
or the foreign equivalent thereof in connection
with the prosecution or examination of a patent
or trademark application; and

(iii)  to Sellers’ Knowledge, each issued
Patent and registered Trademark (excluding
those registered Trademarks that are currently
in the grace period) is valid, subsisting and en-
forceable and duly registered or issued, as appli-
cable, in the name of a Seller.

(e) Except as would not, individually or in the
aggregate, reasonably be expected to be material to the
Business or the ownership or operation of the Acquired
Assets, to Sellers’ Knowledge: (i) neither the operation
of the Business nor the Acquired Assets (other than the
Acquired Inventory) is infringing, misappropriating, di-
luting or violating or have, since the beginning of the
Current Fiscal Year, infringed upon, misappropriated,
diluted or otherwise violated, any Intellectual Property
of any other Person, (ii) since the beginning of the Cur-
rent Fiscal Year, no Seller has received any written
charge, complaint, claim, demand, or notice (including in
the form of “cease and desist” letters, indemnification
claims or “invitation to license” offers) alleging any such
infringement, misappropriation, dilution or violation,
nor is there any Action pending or threatened relating
to the same, and (iii) since the beginning of the Current
Fiscal Year, no Person has initiated or threatened any
Action challenging the validity, enforceability or owner-
ship of any Acquired Intellectual Property. To the
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Knowledge of Sellers, no Person has infringed upon, mis-
appropriated, diluted or otherwise violated any of the
Acquired Intellectual Property in any material respect.

(d)  To the extent any current or former offic-
ers, directors, employees, contractors and consultants of
Sellers have made contributions for or on behalf of
Sellers to the creation or development of any Intellec-
tual Property that is material to the operations of
Sellers, Sellers own the entire right, title and interest in
such contributions.

(e) Since the beginning of the Current Fiscal
Year, there has been no material failure or other mate-
rial substandard performance of any servers, computer
hardware, networks, Software, databases, telecommuni-
cations systems, interfaces or related systems (collec-
tively, “IT Systems”) of Sellers, which has caused any
material disruption to the operation of any of Sellers’
businesses. Sellers have taken commercially reasonable
(1) steps to provide for the backup and recovery of data
and commercially reasonable disaster recovery plans,
procedures and facilities of IT Systems included in the
Potential Acquired Assets and, as applicable, have taken
commercially reasonable steps to implement such plans
and procedures and (i) actions to protect the integrity
and security of IT Systems included in the Potential Ac-
quired Assets, the information stored thereon and Ac-
quired Data from unauthorized use or access by third
parties and from viruses and contaminants. Since the
beginning of the Current Fiscal Year, and to the
Knowledge of Sellers, since January 1, 2017, there have
been no material unauthorized intrusions or breaches of
the security of the IT Systems (including any ransom-
ware attack), nor any material loss or breach of, or unau-
thorized access to, any data, in each case with respect to
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IT Systems or data that relate to the Potential Acquired
Assets.

® Sellers have taken commercially reasona-
ble steps to protect and preserve the secrecy and confi-
dentiality of all information and materials that derive in-
dependent economic value from not being generally
known to the public and all Know-How of third parties
which was provided to a Seller under confidentiality ob-
ligations. Sellers have not (A) deposited or agreed to de-
posit any source code of Software the rights to which are
included in the Potential Acquired Assets into a source
code escrow or (B) disclosed or agreed to disclose or de-
livered or agreed to deliver such source code to any Per-
son, other than disclosures made pursuant to clause (B)
to Persons who are subject to confidentiality obligations
which restrict their use and disclosure of such source
code to other Persons not bound by confidentiality re-
strictions, and no Person has any contractual right to re-
ceive such source code.

(g)  Except as would not, individually or in the
aggregate, reasonably be expected to be material to the
Business or the ownership or operation of the Acquired
Assets, since the beginning of the Current Fiscal Year,
and to the Knowledge of Sellers, since January 1, 2017,
(i) Sellers have complied with all applicable Laws and
contractual obligations relating to the collection, trans-
fer, storage, disposal, use, processing and disclosure of
the Customer Data included in the Acquired Data, and
(ii) to the Knowledge of Sellers, there have been no
losses or thefts of Customer Data or any other data held
by or on behalf of Sellers, and in each case, included in
the Acquired Data. Since January 1, 2016, Sellers have
not received any unresolved written notice, request or
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written claim from any Person, including any Govern-
mental Authority, concerning the material violation of
any applicable Laws relating to the collection, transfer,
storage, disposal, use, processing or disclosure of per-
sonally identifiable information, and, to the Knowledge
of Sellers, no investigation by any Governmental Au-
thority regarding a violation of such Laws is pending or
threatened, in each case, solely as related to the Poten-
tial Acquired Assets.

Section 6.11 Material Contracts.

(a) Schedule 6.11 sets forth all of the following
Orders or Contracts to which any Seller is a party or by
which it is bound and that are currently in effect (or by
which the Potential Acquired Assets may be bound or
affected) other than the Leases (collectively, whether or
not disclosed on Schedule 6.11, the “Material Con-
tracts”):

@) with any labor union or association
representing any Employees of any Seller;

(i1) for the sale after the date hereof of
any Potential Acquired Asset owned or used by
Sellers for consideration in excess of $15,000,000;

(iii)  relating to the pending acquisition
by any Seller of any operating business or the
capital stock of any other Person,;

(iv)  which is an IP License with respect
to which annual payments or consideration fur-
nished by or to Sellers pursuant to such IP Li-
cense with respect to the Business is in excess of
fifteen million dollars ($15,000,000) in the Current
Fiscal Year (other than, (A) in the case of Inbound
IP Licenses, (x) off-the-shelf, non-customized
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computer programs, and (y) non-exclusive li-
censes granted by suppliers and other service
providers of Sellers, in each case, to the extent
necessary to use, sell and offer to sell the products
and services of such suppliers or service provid-
ers, as applicable, and entered into in the Ordi-
nary Course of Business; and (B) in the case of
Outbound IP Licenses, non-exclusive licenses to
customers, suppliers, vendors and other service
providers of Sellers, in each case to the extent
necessary for their respective use of the products
and services of the Business or for the manufac-
ture of products on behalf of Sellers or provision
of services to Sellers in connection therewith and
entered into in the Ordinary Course of Business);

(v)  which involve any Potential Trans-
ferred Agreement (other than purchase orders
entered into in the Ordinary Course of Business)
the performance of which involves payment by or
to any of Sellers of consideration in excess of
$15,000,000 over the Current Fiscal Year and
which cannot be canceled by notice of ninety (90)
days or fewer without penalty or payment; and

(vi)  which regard the employment, ser-
vices, consulting, termination or severance from
employment relating to or for the material benefit
of any director, officer, employee, independent
contractor or consultant of any Seller and require
annual payments by any Seller in excess of
$400,000.

(b) Sellers have delivered to Buyer true and
complete copies of such Material Contracts and any and
all amendments, modifications, supplements, exhibits
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and restatements thereto and thereof in effect as of the
date of this Agreement; provided, however, that Sellers
shall not be required to deliver any Material Contract or
amendment, modification, supplement, exhibit or re-
statement thereto that cannot be located notwithstand-
ing the reasonable efforts of Sellers to locate such docu-
ment if and only if such Material Contract is not an As-
signed Agreement.

(¢) Each Material Contract is in full force and
effect, has not been amended, modified or supplemented
and is the valid and binding obligation of the Seller party
thereto, and to the Knowledge of Sellers, each other
party thereto, in each case except as such enforceability
may be limited by bankruptcy, insolvency, reorganiza-
tion, moratorium or similar Laws now or hereafter in ef-
fect relating to creditor’s rights generally or general
principles of equity.

(d)  If any Material Contract were to be desig-
nated by Buyer for assignment as an Assigned Agree-
ment, upon entry of the Approval Order and payment of
the Cure Costs, no Seller is in breach or in default under
any Material Contract.

Section 6.12 Seller SEC Reports. Since the be-
ginning of the Current Fiscal Year, SHC has filed or fur-
nished (as applicable) all forms, reports, schedules,
statements and other documents with the SEC that
have been required to be filed or furnished (as applica-
ble) by it under applicable Laws prior to the date hereof
(all such forms, reports, schedules, statements and other
documents, as amended and supplemented, and together
with all exhibits and schedules thereto, the “Seller SEC
Reports”). As of its filing date (or, if amended or super-
seded by a filing prior to the date of this Agreement, on
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the date of such amended or superseded filing), (a) each
Seller SEC Report complied as to form in all material
respects with the applicable requirements of the Securi-
ties Act, the Exchange Act or the Sarbanes-Oxley Act,
as the case may be (including, in each case, the rules and
regulations promulgated thereunder), each as in effect
on the date such Seller SEC Report was filed, and (b)
each Seller SEC Report did not contain any untrue
statement of a material fact or omit to state any material
fact necessary in order to make the statements made
therein, in light of the circumstances under which they
were made, not misleading.

Section 6.13 Financial Statements. The consoli-
dated financial statements of SHC and its Subsidiaries
included or incorporated by reference into the Seller
SEC Reports have been prepared in accordance with
GAAP consistently applied during the periods and at the
dates involved (except as may be indicated in the notes
thereto or, with respect to any unaudited interim finan-
cial statements, the absence of footnote disclosures and
other presentation items and normal year-end audit ad-
justments or as permitted by the SEC’s rules and
forms), comply as to form in all material respects with
applicable accounting requirements and the published
rules and regulations of the SEC with respect thereto
and fairly present in all material respects the consoli-
dated financial position of SHC and its Subsidiaries as of
the dates thereof and the consolidated results of opera-
tions and cash flows for the periods then ended.

Section 6.14 Litigation. Except as would not
reasonably be expected, individually or in the aggregate,
to have a Material Adverse Effect, there are no Actions
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pending or, to the knowledge of Sellers, threatened be-
fore, or by any Governmental Authority against any
Seller with respect to the Business.

Section 6.15 No Other Representations or War-
ranties; No Survival. Except for the representations
and warranties contained in this Article VI (subject to
the disclosures set forth on the Schedules) and in the
other Transactions Documents, as applicable, neither
Sellers nor any other Person on behalf of Sellers makes
any express or implied representation or warranty with
respect to Sellers, its Subsidiaries, the Business, the Ac-
quired Assets, the Assumed Liabilities, the Transac-
tions or with respect to any information provided by or
on behalf of Sellers to Buyer and Seller disclaims any
other representations or warranties, whether made by
Seller, any Affiliate of Seller or any of their respective
officers, directors, employees, agents or representa-
tives. Except for the representations and warranties
contained in this Article VI and in the other Transac-
tions Documents, as applicable, the Sellers (a) expressly
disclaim and negate any representation or warranty, ex-
pressed or implied, at common law, by statute, or other-
wise, relating to the condition of the Acquired Assets
(including any implied or expressed warranty of mer-
chantability or fitness for a particular purpose, or of con-
formity to models or samples of materials) and (b) dis-
claim all liability and responsibility for any representa-
tion, warranty, projection, forecast, statement, or infor-
mation made, communicated, or furnished (orally or in
writing) to Buyer or its Affiliates or their respective rep-
resentatives (including any opinion, information, projec-
tion, or advice that may have been or may be provided
to Buyer by any Representative of Seller or any of its
Affiliates). It is expressly acknowledged and agreed
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that Sellers make no representations or warranties to
Buyer regarding the success or profitability of the Busi-
ness or with respect to the assets, liabilities or business
of the Business (as defined in the SHIP Purchase Agree-
ment). The representations and warranties of Sellers
will expire upon the Closing Date.

ARTICLE VII

REPRESENTATIONS AND WARRANTIES OF
BUYER

Buyer hereby represents and warrants to Sellers
that the statements contained in this Article VII are
true and correct as of the date hereof:

Section 7.1  Organization and Good Standing;
Organizational Documents; Ownership. Buyer is a lim-

ited liability company, duly organized, validly existing
and in good standing under the laws of the State of Del-
aware. Buyer has the requisite power and authority to
own or lease and to operate and use its properties and
the Acquired Assets and to carry on its business as now
conducted and the Business. Buyer has delivered to
Seller true and correct copies of the organizational doc-
uments of Buyer in effect as of the date hereof. All of
the equity interests in Buyer as of the date hereof are
owned of record and beneficially as set forth on Schedule
7.1.

Section 7.2  Authority; Validity; Consents.
Buyer has the requisite power and authority necessary
to enter into and perform its obligations under this
Agreement and the other Transaction Documents to
which it is a party and to consummate the Transactions.
The execution, delivery and performance of this Agree-
ment by Buyer and the consummation by Buyer of the
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Transactions have been duly and validly authorized by
all requisite corporate, partnership or limited liability
company actions in respect thereof. This Agreement has
been duly and validly executed and delivered by Buyer
and each other Transaction Document required to be ex-
ecuted and delivered by Buyer at any time will be duly
and validly executed and delivered by Buyer. This
Agreement and (when duly executed by Buyer) the
other Transaction Documents constitute the legal, valid
and binding obligation of Buyer, enforceable against
Buyer in accordance with their respective terms, except
as such enforceability is limited by bankruptcy, insol-
vency, reorganization, moratorium or similar Laws now
or hereafter in effect relating to creditors’ rights gener-
ally or general principles of equity. Subject to requisite
Bankruptcy Court approval, as applicable, Buyer is not
and will not be required to give any notice to or obtain
any consent from any Person in connection with the ex-
ecution and delivery of this Agreement and the other
Transaction Documents to which it is a party or the con-
summation or performance of any of the Transactions,
except for (a) expiration or termination of any applicable
waiting periods under the HSR Act and (b) such notices,
filings and consents, the failure of which to provide,
make or obtain, would not, individually or in the aggre-
gate, have a material adverse effect on Buyer’s right or
ability to consummate the Transactions. There are no
consents of any Buyer Related Party required for the
execution, delivery and performance of the Transaction
Documents and the consummation of the Transactions,
including for the satisfaction of any condition set forth in
Article X or Article XI.

Section 7.3 No Conflict. When the consents and
other actions described in Section 7.2 have been obtained
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and taken, the execution and delivery of this Agreement
and the other Transaction Documents and the consum-
mation of the Transactions will not result in the breach
of any of the terms and provisions of, or constitute a de-
fault under, or materially conflict with, or require con-
sent or the giving of a notice under, or cause any accel-
eration of any material obligation of Buyer under (a) any
organizational documents of Buyer, (b) any Order or (c)
any Law, except to the extent any such default, conflict
or consent would not affect in any material respect
Buyer’s ability to consummate the Transactions.

Section 7.4  Financing; Availability of Funds.

(a)  Buyer shall deliver to Sellers concurrently
herewith or prior to the execution of this Agreement a
true, correct and complete copies of:

1) an executed equity commitment let-
ter (the “Equity Commitment Letter”) to Buyer
from ESL Investments, Inc. (the “Sponsor”), in-
cluding all annexes, exhibits, schedules and other
attachments thereto, dated as of the date hereof,
pursuant to which the Sponsor has committed to
provide Buyer with equity financing in the
amount set forth therein (the “Equity Financ-
ing”) for the purpose of funding the Transactions;

(i)  an executed mortgage loan commit-
ment letter (the “Real Estate Financing Commit-
ment Letter”) to Buyer from the Cyrus Lender
and the Sponsor, including all annexes, exhibits,
schedules and other attachments thereto, dated
as of the date hereof, pursuant to which Cyrus
and the Sponsor have committed to provide
Buyer with real estate mortgage financing in the
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amount set forth therein (the “Real Estate Fi-
nancing”) for the purpose of funding the Transac-
tions;

(iii)  the executed Cyrus Commitment
Letter; and

(iv) the executed ABL Commitment
Letter and the related fee letter (provided that
fees, economics and other provisions which are
customarily redacted in connection with acquisi-
tions of this type may be redacted in a customary
manner (to the extent any such provisions would
not adversely affect the conditionality, enforcea-
bility, or availability of the amount of the Debt F'i-
nancing necessary to consummate the Transac-
tions)).

(b)  As of the date hereof, the Commitment
Letters are in full force and effect and have not been
withdrawn or terminated or otherwise amended or mod-
ified in any respect. As of the date hereof, the Commit-
ment Letters are a legal, valid and binding obligation of
Buyer and, to the knowledge of Buyer, the other parties
thereto (subject to applicable bankruptcy, insolvency,
fraudulent conveyance, reorganization, moratorium and
similar Laws affecting creditors’ rights generally and to
general principles of equity). As of the date hereof, (x)
there are no side letters or other agreements, contracts
or arrangements to which Buyer or any of its Affiliates
is a party relating to the Financing that could affect the
availability of the amount of the Financing funded on the
Closing Date necessary to consummate the Transactions
and (y) there are no conditions precedent or other con-
tingencies related to the funding the Financing that
could adversely affect the availability of the Financing
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or the timing of the Closing, other than as expressly set
forth in the Commitment Letters. Buyer has fully paid
any and all commitment fees or other fees required by
the Commitment Letters to be paid by it on or prior to
the date of this Agreement. Assuming the satisfaction
of the conditions set forth in Article X, as of the date
hereof, Buyer has no reason to believe that any of the
conditions to the Financing in the Commitment Letters
will not be satisfied. As of the date hereof, Buyer is not
aware of any fact or occurrence that, with or without no-
tice, lapse of time or both, would reasonably be expected
to result in the Financing not being available on a timely
basis in order to consummate the Transactions.

(e) Assuming (i) the accuracy of the represen-
tations and warranties set forth in Article VI of this
Agreement and (ii) the performance by Sellers of their
respective obligations hereunder in a manner sufficient
to satisfy the condition specified in Section 10.2, the net
proceeds from the Financing will be sufficient to con-
summate the Transactions, including the payment by
Buyer of all obligations pursuant to this Agreement and
any fees and expenses payable by Buyer on the Closing
Date (including in respect of the Debt Financing).

(d)  The obligations of Buyer under this Agree-
ment are not contingent on the availability of the Debt
Financing.

(e)  Buyer owns of record and beneficially obli-
gations in the amount it is credit bidding under Section
3.1(b) and a sufficient amount of the aggregate obliga-
tions outstanding under the Second Lien Term Loan,
Second Lien Line of Credit Facility and the Second Lien
PIK Notes to direct the Second Lien Trustee to credit
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bid 100% of such amount as provided in Section

3.1(b)(v).

Section 7.5 Litigation. There are no Proceed-
ings pending or, to the knowledge of Buyer, threatened,
or to which Buyer is otherwise a party before any Gov-
ernmental Authority, that would affect in any material
respect Buyer’s ability to perform its obligations under
this Agreement or any other Transaction Documents or
to consummate the Transactions.

Section 7.6 Brokers or Finders. Except for any
brokers utilized by Buyer in the normal course of busi-
ness (which brokers shall be compensated, if at all, by
Buyer), neither Buyer nor any Person acting on behalf
of Buyer has paid or become obligated to pay any fee or
commission to any broker, finder, investment banker,
agent or intermediary for or on account of the Transac-
tions for which Sellers are or will become liable, and
Buyer shall hold harmless and indemnify Sellers from
any claims with respect to any such fees or commissions.

Section 7.7 Condition of Acquired Assets: Rep-
resentations.

(a)  Notwithstanding anything contained in
this Agreement to the contrary, Buyer acknowledges
and agrees that Sellers are not making any representa-
tions or warranties whatsoever, express or implied, be-
yond those expressly given by Sellers in Article VI (sub-
ject to the disclosures set forth on the Schedules), and
Buyer acknowledges and agrees that the Acquired As-
sets are being transferred on an “as is”, “where is” basis.
Buyer acknowledges and accepts the disclaimers made
by Sellers in Section 6.16. Buyer acknowledges that it

has conducted to its satisfaction its own independent in-
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vestigation of the Business, the Acquired Assets and As-
sumed Labilities and, in making the determination to
proceed with the Transactions, Buyer has relied solely
on the results of its own independent investigation. In
connection with Buyer’s investigation, Buyer has re-
ceived or may receive from Sellers certain projections,
forward-looking statements and other forecasts and cer-
tain business plan information. Buyer acknowledges
that Sellers make no representation or warranty with
respect to forward-looking estimates, projections, fore-
casts or plans (including the reasonableness of the as-
sumptions underlying such estimates, projections, fore-
casts or plans). Buyer acknowledges that there are un-
certainties inherent in attempting to make such esti-
mates, projections and other forecasts and plans, that
Buyer is familiar with such uncertainties, that Buyer is
taking full responsibility for making its own evaluation
of the adequacy and accuracy of all estimates, projec-
tions and other forecasts and plans so furnished to it (in-
cluding the reasonableness of the assumptions underly-
ing such estimates, projections, forecasts or plans), and
that Buyer shall have no claim against anyone with re-
spect thereto. Accordingly, Buyer acknowledges that
Sellers make no representation or warranty with re-
spect to such estimates, projections, forecasts or plans
(including the reasonableness of the assumptions under-
lying such estimates, projections, forecasts or plans) or
the success or profitability of the Business.

Section 7.8 No Survival. The representations
and warranties of Buyer will expire upon the Closing
Date.
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ARTICLE VIII

ACTION PRIOR TO THE CLOSING DATE
Section 8.1 Operations.

(a) From the date hereof and prior to the Clos-
ing, except (i) as required by applicable Law, (ii) as ex-
pressly contemplated by this Agreement or (iii) with the
prior written consent of Buyer (which consent shall not
be unreasonably withheld, delayed or conditioned),
Sellers covenant and agree to comply with applicable
Law in all material respects and to use commercially rea-
sonable efforts to conduct their business in the Ordinary
Course of Business (taking into account Sellers’ status
as debtors-in-possession), including (A) to maintain and
preserve the Potential Acquired Assets in their condi-
tion as of October 15, 2018 (including by using commer-
cially reasonable efforts to comply with instructions
from Buyer as to the renewal (or lack of renewal) of each
Lease and other Potential Transferred Agreement that
comes up for renewal), other than reasonable wear and
tear, casualty and condemnation (which shall be gov-
erned by Section 12.3), and sales of Inventory in the Or-
dinary Course of Business, (B) by using commercially
reasonable efforts to cause the landlord under the re-
spective Leases and any applicable counterparty under
the Outbound IP Licenses and any other Potential
Transferred Agreements to perform such parties’ cove-
nants, agreements and obligations under the respective
Leases, Outbound IP Licenses and other Potential
Transferred Agreements and (C) managing Inventory in
the Ordinary Course of Business, including with regard
to Inventory in transit and Inventory located in distri-
bution centers (and for the avoidance of doubt, Sellers
shall not delay taking delivery of Inventory that would
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be Acquired Inventory on the Closing Date if delivery of
such Inventory were managed in the Ordinary Course of
Business prior to the Closing Date; provided, that
Sellers shall be permitted to reasonably manage the
amount of Inventory in consultation with Buyer in order
to satisfy the condition set forth in_Section 10.9 and Sec-
tion 10.10 as of the Closing). Sellers shall promptly no-
tify Buyer of (x) any notice or other written communica-
tion from any Person alleging that the consent of such
Person is or may be required in connection with the con-
summation of the Transactions; and (y) the commence-
ment of any material Proceedings related to the business
conducted by Sellers, the Designations Rights or the Po-
tential Acquired Assets; provided, however, that the de-
livery of any notice pursuant to this Section 8.1(a) will
not (A) limit or otherwise affect any remedies available
to Buyer or Sellers, or (B) be deemed to amend or sup-
plement any Schedule or prevent or cure any misrepre-
sentations or breach of representation or warranty.

(b)  Without limiting the generality of the fore-
going, from the date hereof and prior to the Closing,
Sellers covenant and agree:

(1) not to sell, lease (as lessor), license
(as licensor), transfer or otherwise dispose of, or
mortgage or pledge, or voluntarily impose or suf-
fer to be imposed any Encumbrance (other than
Permitted Pre-Closing Encumbrances) on, any
Potential Acquired Assets (excluding the Ac-
quired Intellectual Property and Acquired Data,
which are addressed below), other than sales of
Inventory in the Ordinary Course of Business;
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(ii) not to assign, transfer, otherwise
dispose of or convey any Patent, Trademark, reg-
istered or applied-for Copyright or Domain Name
included in the Acquired Intellectual Property, or
any other material Acquired Intellectual Prop-
erty or any Acquired Data, except, with respect
to the purging of any Acquired Data, as required
by the consumer privacy ombudsman or the
Bankruptcy Court; provided Sellers provide
Buyer written notice describing the steps that
Sellers plan to take in order to accomplish such
requirement, at least five (5) Business Days prior
to any response that would violate this covenant
absent such requirement;

(iii)  not to allow to lapse, abandon, can-
cel, fail to renew or fail to continue to prosecute,
protect or defend any (A) Patent, Trademark,
registered or applied-for Copyright or Domain
Name included in the Acquired Intellectual Prop-
erty, or any other material Acquired Intellectual
Property, in each case, other than registered
Trademarks (x) that Sellers have ceased to use
and intend not to resume use of and (y) that have
entered the grace period for renewal, or (B) Ac-
quired Data, except, with respect to the purging
of any Acquired Data, as required by the con-
sumer privacy ombudsman or the Bankruptcy
Court; provided Sellers provide Buyer written
notice describing the steps that Sellers plan to
take in order to accomplish such requirement, at
least five (5) Business Days prior to any response
that would violate this covenant absent such re-
quirement;
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(iv)  not to license or grant any Person
any rights to any Acquired Intellectual Property
or any Acquired Data (other than, in each case,
non-exclusive licenses granted to customers, ven-
dors, suppliers and other service providers of
Sellers to the extent necessary for their respec-
tive use of the products and services of Sellers or
for the provision of services to Sellers in connec-
tion therewith and entered into in the Ordinary
Course of Business);

(v)  not to modify any privacy policies,
notices or statements in a manner that (A) limits
the ability or right of a Seller to sell and transfer
the Acquired Data to Buyer, or (B) limits the use
of the Acquired Data by Buyer after the Closing;

(vi)  not to settle, pay, discharge or sat-
isfy any material Action that, in each case, would
constitute a Potential Acquired Asset (for the
avoidance of doubt, other than any Excluded As-
sets) or Assumed Liability where such settle-
ment, payment, discharge or satisfaction would
impose any restrictions or limitations upon the
operation of Sellers’ business or any Acquired As-
sets, whether before or after the Closing Date;

(vi)) not to cancel or compromise any
claim or waive or release any right related to any
Potential Acquired Asset (for the avoidance of
doubt, other than any Excluded Assets);

(viii) except as required by Section 8.1(a)
or permitted under Section 8.1(b)(iv) with respect
to Outbound IP Licenses, not to amend, supple-
ment, modify, terminate or enter into any Leases,
Outbound IP Licenses (under which a Seller is a
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licensor) or other Potential Transferred Agree-
ments;

(ix) unless required by Law, not to take
any action, without the consent of Buyer (which
may not be unreasonably delayed, conditioned or
denied), with respect to Taxes or Tax matters
that is not in the Ordinary Course Of Business
and that (A) would materially adversely affect the
Potential Acquired Assets, the Properties, Busi-
ness and the Assumed Liabilities or (B) otherwise
could reasonably be expected to increase the Tax
Liability of Buyer or any of its Affiliates;

(x) to use commercially reasonable ef-
forts to cause any applicable counterparty under
the IP Licenses included in the Assigned Agree-
ments to perform such party’s covenants, agree-
ments and obligations under such IP Licenses, in-
cluding with respect to quality control;

(xi)  not to grant or terminate any other
interests in any Potential Acquired Asset (other
than sales of Inventory in the Ordinary Course of
Business);

(xii) not to seek or obtain an order ap-
proving rejection of a Lease or other Potential
Transferred Agreement;

(xiii) not to issue any gift cards, gift cer-
tificates, merchandise credits, return credits, cus-
tomer membership or customer loyalty discount
programs, coupons, groupons or other similar
credits or programs at a discount or pursuant to
any promotion that would result in any Seller re-
ceiving less than face value in such issuance;
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(xiv) not to (A) increase the annual level
of compensation payable or to become payable by
any Seller to any director or officer of any Seller,
except in the Ordinary Course of Business, (B) in-
crease the annual level of compensation payable
or to become payable by any Seller to any other
employee of any Seller, except in the Ordinary
Course of Business, (C) grant any unusual or ex-
traordinary bonus, benefit or other direct or indi-
rect compensation to any director, officer or em-
ployee except as authorized by the Bankruptcy
Court, (D) increase the coverage or benefits avail-
able under any (or create any new) Employee
Plan (E) take any action (other than a termination
of employment in accordance with clause (xiv) of
this Section 8.1(b)), whether in writing or other-
wise, that has or could reasonably be expected to
have the effect of increasing in any manner the li-
ability of the Buyer or any Seller for any sever-
ance or other post-termination payments or ben-
efits otherwise payable or due to any individual
or group of individuals, or otherwise enhancing,
or accelerating the timing of, such payment or
benefit or accelerating the funding thereof, or (F')
enter into any employment, deferred compensa-
tion, severance, consulting, noncompetition or
similar agreement to which any Seller is a party
or involving a director, officer or employee of any
Seller, except, in each case, as required by appli-
cable Law from time to time in effect or by any of
the Employee Plans as in effect on the date
hereof;
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(xv) not to terminate the employment of
any director, officer or employee of any Seller
other than in the Ordinary Course of Business;

(xvi) not to enter into, modify or termi-
nate any labor or collective bargaining agreement
or, through negotiation or otherwise, make any
commitment or incur any liability to any labor or-
ganization with respect to any Potential Acquired
Asset;

(xvii) not to permit Sears Re to (A) pay
any dividend or distribution, (B) issue any debt or
equity securities or (C) take any of the actions de-
scribed in this Section 8.1(b) with respect to its
assets or Contracts; and

(xviii) not to enter into any agreement or
commitment to take any action prohibited by this
Section 8.1(b).

(e Without in any way limiting any Party’s
rights or obligations under this Agreement, the Parties
understand and agree that (i) nothing contained in this
Agreement shall give Buyer, directly or indirectly, the
right to control or direct the operations of Sellers,
Sellers’ business or the Properties prior to the applicable
Closing Date and (ii) prior to the Closing Date, Sellers
shall exercise, consistent with, and subject to, the terms
and conditions of this Agreement, complete control and
supervision over the operations of Sellers, the Business
and the Properties to the extent permitted by Law, in-
cluding taking into account Sellers’ status as debtors-in-
possession in the Bankruptcy Case. Notwithstanding
anything herein to the contrary, Sellers shall be permit-
ted to take all actions that are necessary or desirable to
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comply with the WARN Act, including providing any no-
tices required under the WARN Act, and no such actions
shall constitute a violation of this Section 8.1.

Section 8.2 Bankruptcy Court Matters.
(a) Reserved.

(b) Bankruptcy Court Filings and Approvals.

1 Buyer agrees that it will promptly
furnish such affidavits or other documents or in-
formation for filing with the Bankruptcy Court as
are reasonably requested by Sellers to assist
Sellers in obtaining entry of the Approval Order,
including a finding of adequate assurance of fu-
ture performance by Buyer. Sellers shall provide
Buyer with advance drafts of any motions, plead-
ings or Bankruptcy Court filings relating to the
sale of the Acquired Assets or the Approval Or-
der no later than two (2) Business Days prior to
the date Sellers intend to file such motion, plead-
ing or Bankruptey Court filing to the extent prac-
ticable (or, to the extent not practicable, as soon
as reasonably practicable prior to the filing of
such pleading). Buyer may file or join in any mo-
tion, pleading or Bankruptey Court filing in sup-
port or seeking approval of, and reply to any re-
sponse or objection to, the sale of the Acquired
Assets hereunder, and the Approval Order.

(ii) Sellers shall file such motions or
pleadings as may be appropriate or necessary to
assume and assign the Assigned Agreements and
to determine the amount of the Cure Costs; pro-
vided, that subject to Section 2.7, Section 2.9 and
Section 5.2, nothing herein shall preclude Sellers
from filing such motions, including from and after
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the Petition Date, to reject any Contracts that are
not Assigned Agreements.

(iii)  This Agreement is subject to ap-
proval by the Bankruptcy Court and the consid-
eration by Sellers of higher or better Competing
Transactions.

(iv) Sellers and Buyer acknowledge
that Buyer (or any applicable Assignee) must pro-
vide adequate assurance of future performance
under the Assigned Agreements to be assigned
by Sellers, and Buyer hereby agrees to provide
such adequate assurance to the extent required
under the Bankruptcy Code and the Bidding Pro-
cedures Order, including by demonstrating finan-
cial wherewithal to pay Cure Costs.

(v)  Buyer and Sellers shall reasonably
cooperate as requested by the consumer privacy
ombudsman appointed in these Bankruptcy
Cases and shall use commercially reasonable ef-
forts to take actions recommended by such om-
budsman pursuant to 11 U.S.C. § 332 in any re-
port authored by such ombudsman and approved
or adopted by the Bankruptey Court in the Ap-
proval Order.

(vi)  After entry of the Approval Order,
Sellers shall not take any action which is intended
to, or fail to take any action the intent of which
failure to act is to, result in the reversal, voiding,
modification or staying of the Approval Order.

(vii) Ifapplicable, Sellers shall cause any
plan of reorganization or liquidation approved in
the Bankruptcy Cases to permit assumption of
Sellers’ executory contracts and unexpired leases
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of real property through the end of the Designa-
tion Rights Period.

(e Back-Up Bidder. Sellers and Buyer agree
that, in the event that Buyer is not the winning bidder
at the Auction, if (i) Buyer submits the second highest or
second best bid at the Auction or the terms of this
Agreement constitute the second highest or best bid,
and (ii) Sellers give written notice to Buyer on or before
the tenth (10th) Business Day prior to the Outside Date,
stating that Sellers (A) failed to consummate the sale of
the Acquired Assets with the winning bidder, and (B)
terminated the purchase agreement with the winning
bidder, Buyer shall promptly consummate the Transac-
tions upon the terms and conditions as set forth herein,
including the Purchase Price.

(d) Bankruptcy Milestones. The Parties will
use reasonable best efforts to comply with the following
milestones:

1) to obtain entry of the Approval Or-
der by the Bankruptcy Court on or before Febru-
ary 8, 2019 (subject to Bankruptcy Court availa-
bility).

(i) to close the Transactions on or be-
fore February 19, 2019.

Section 8.3 Registrations, Filings and Con-
sents

(a)  Subject to the Parties’ additional obliga-
tions under this Section 8.3, each Party shall use its re-
spective reasonable best efforts and, as applicable, coop-
erate with the other Parties, to take, or cause to be
taken, all appropriate action, and to do, or cause to be
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done, all things reasonably necessary, proper or advisa-
ble under Laws to consummate and make effective the
Transactions, including using its respective reasonable
best efforts (i) to fulfill all conditions to the other Party’s
obligation to effect the Closing in Article X, (ii) to exe-
cute, acknowledge and deliver in proper form any fur-
ther documents, certificates, agreements and other writ-
ings, and take such other action as such other Party may
reasonably require, in order to effectively carry out the
intent of the Transaction Documents, (iii) to make or
cause to be made all registrations, filings, notifications,
submissions and applications with, to give all notices to
and to obtain any consents, governmental transfers, ap-
provals, orders, qualifications and waivers from any
Governmental Authority necessary for the consumma-
tion of the Transactions and (iv) not take any action that
could reasonably be expected to have the effect of delay-
ing, impairing or impeding the receipt of any such con-
sents, approvals or waivers.

(b) The Parties shall duly file with the FTC
and the Antitrust Division the notification and report
forms (each an “HSR F'iling”), that may be required un-
der the HSR Act necessary to consummate the Transac-
tions, as promptly as possible and in no event later than
January 18, 2019, including with respect to Buyer caus-
ing to be filed by its Affiliates and interest holders any
HSR Filings necessary to consummate the Transactions.
If an HSR Filing is required, each Party shall cooperate
with the other Party to the extent necessary to assist
the other Party in the preparation of its HSR Filing, to
request early termination of the waiting period required
by the HSR Act with respect to the HSR Filing and, if
requested, to promptly amend or furnish additional in-
formation under its HSR Filing. Each Party shall as
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promptly as practicable comply with any Laws that are
applicable to any of the Transactions and pursuant to
which any consent, approval, order or authorization of,
or registration, declaration or filing with, any Govern-
mental Authority is necessary. Subject to applicable
Laws and the preservation of any applicable attorney-
client privilege, the Parties shall promptly furnish to
each other all such information as is necessary to pre-
pare any such registration, declaration or filing. The
Parties shall have joint decision-making authority with
respect to the strategy for obtaining any necessary con-
sents, approvals, orders or authorizations from any Gov-
ernmental Authority, including under any Antitrust
Laws. Neither Buyer nor Sellers, nor their respective
counsel, shall independently participate in any substan-
tive call or meeting with any Governmental Authority
regarding the Transactions without giving the other
Party or its counsel prior notice of such call or meeting
and, to the extent permitted by such Governmental Au-
thority, the opportunity to attend and/or participate. In
furtherance of the foregoing and to the extent permitted
by applicable Law: (i) each Party shall notify the other,
as far in advance as practicable, of any material or sub-
stantive communication or inquiry it or any of its Affili-
ates or Subsidiaries intends to make with any Govern-
mental Authority relating to the matters that are the
subject of this Section 8.3; (ii) prior to submitting or mak-
ing any such communication or inquiry, such Party shall
provide the other Party and its counsel a reasonable op-
portunity to review, and shall consider in good faith the
comments of the other Party in connection with, any
such communication or inquiry; (iii) promptly following
the submission or making such communication or in-
quiry, provide the other Party with a copy of any such
communication or inquiry, if in written form; and (iv)
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consult with the other Party in connection with any in-
quiry, hearing, investigation or litigation by, or negotia-
tions with, any Governmental Authority relating to the
Transactions, including the scheduling of, and strategic
planning for, any meetings with any Governmental Au-
thority relating thereto. In exercising the foregoing co-
operation rights, Buyer and Sellers each shall act rea-
sonably and as promptly as reasonably practicable. Not-
withstanding the foregoing, materials provided pursu-
ant to this Section 8.3 may be reasonably redacted (A) to
remove references concerning the valuation of the
Transactions, (B) as necessary to comply with contrac-
tual arrangements, (C) as necessary to address reasona-
ble privilege concerns or (D) as otherwise required by
Law. The Parties shall bear their own costs and ex-
penses incurred with respect to the preparation of their
respective filings contemplated in this Section 8.3(b),
provided, however, that Buyer shall pay the filing fees,
if any, in connection therewith.

(e Each of Seller and Buyer agrees that it will
(and will cause its Affiliates to), if necessary to enable
the Parties to consummate the Transactions, use reason-
able best efforts to defend against any Actions that
would prevent, delay or challenge the Transaction Doc-
uments or the consummation of the Transactions, includ-
ing by seeking to vacate or reverse any temporary re-
straining order, preliminary injunction or other legal re-
straint or prohibition entered or imposed (or which be-
comes reasonably foreseeable to be entered or imposed)
by any court or other Governmental Authority that is
not yet final and nonappealable, in order that the Trans-
actions shall occur as promptly as reasonably practicable
and in any event no later than the Outside Date.
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(d)  Buyer shall, at Buyer’s sole cost, take, or
cause to be taken, any and all actions and do, or cause to
be done, any and all things necessary, proper or advisa-
ble to avoid, eliminate and resolve each and every im-
pediment and obtain all Consents required to permit the
satisfaction of the conditions in Section 10.4, Section
10.5, Section 11.3, and Section 11.4, as promptly as rea-
sonably practicable and in any event no later than the
Outside Date, including by offering and causing its Affil-
iates to offer to: (i) sell or otherwise dispose of, or hold
separate and agree to sell or otherwise dispose of spe-
cific assets or categories of assets or businesses consti-
tuting the Business or any of the Acquired Assets or any
other assets or businesses owned by Buyer or its Affili-
ates; (ii) terminate any existing relationships and con-
tractual rights and obligations of Buyer or its Affiliates
including, after the Closing, the Business or any of the
Acquired Assets; (iii) amend or terminate such existing
licenses or other intellectual property agreements and
to enter into such new licenses or other intellectual prop-
erty agreements; (iv) take any and all actions and make
any and all behavioral commitments, whether or not
they limit or modify Buyer’s or its Affiliates’ rights of
ownership in, or ability to conduct the business of, one or
more of its or their operations, divisions, businesses,
product lines, customers or assets, including, after the
Closing, the Business or any of the Acquired Assets; and
(v) enter into agreements, including with the relevant
Governmental Authority, giving effect to the foregoing
clauses (i) through (iv) (such actions in clauses (i)
through (v), “Antitrust Actions”); provided, that such
Antitrust Actions are conditioned upon and become ef-
fective only from and after the Closing. In furtherance
of the foregoing, prior to the Closing, Buyer shall keep
Sellers reasonably informed of all matters, discussions
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and activities relating to any of the matters described in
or contemplated by clauses (i) through (v) of this Section
8.3(d).

(e)  Notwithstanding anything herein to the
contrary, neither Buyer nor Seller, without the other
Party’s prior written consent, shall (i) enter into any tim-
ing, settlement or similar agreement, or otherwise agree
or commit to any arrangement that would have the ef-
fect of extending, suspending, lengthening or otherwise
tolling the expiration or termination of the waiting pe-
riod applicable to the Transactions under the HSR Act
or any Antitrust Laws, or (ii) enter into any timing or
similar agreement, or otherwise agree or commit to any
arrangement, that would bind or commit the Parties not
to complete the Transactions (or that would otherwise
prevent or prohibit the Parties from completing the
Transactions).

Section 8.4 Financing Assistance; Additional
Information.

(a) From the date hereof to earlier of (x) the
date this Agreement is terminated in accordance with its
terms and (y) the Closing Date, Sellers shall provide to
Buyer and shall use reasonable best efforts to cause its
officers, employees and advisors to provide to Buyer,
such cooperation as is customary for financings of the
type contemplated by the Debt Commitment Letters
and as is reasonably requested by Buyer in connection
with arranging and obtaining the Debt Financing, which
cooperation includes using reasonable best efforts to (i)
cause the participation by one or more representatives
of senior management in a reasonable number of meet-
ings, due diligence sessions and presentations upon rea-
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sonable prior notice and in reasonably convenient loca-
tions, (ii) reasonably assist Buyer and the ABL Financ-
ing Sources with the preparation of (A) one or more cus-
tomary bank information memoranda (and, to the extent
necessary, additional information memoranda that do
not include material non-public information), (B) custom-
ary materials for rating agency presentations, (C) syndi-
cation materials, (D) lender presentations and (E) other
customary marketing and similar documents, each in
connection with the syndication and marketing of the
ABL Financing (including customary authorization and
representation letters), (iii) furnish to Buyer and the
ABL Financing Sources, on a timely basis, the Required
Information and such other customary financial and
other pertinent information regarding Sellers (including
information regarding the business, operations and fi-
nancial projections thereof) as may be reasonably re-
quested by Buyer to assist in the preparation of a cus-
tomary confidential information memorandum or other
customary information documents used in financings of
the type contemplated by the ABL. Commitment Letter,
(iv) cooperate with the Buyer’s and the ABL Financing
Sources’ reasonable evaluation of the applicable Sellers
for the purpose of establishing collateral arrangements
(including conducting, at the Buyer’s sole cost and ex-
pense, appraisals and field audits contemplated by the
ABL Commitment Letter and providing information
reasonably requested with respect to inventory, receiv-
ables, cash management and accounting systems, de-
posit accounts and related assets and procedures), in
each case, to the extent customary in asset-based revolv-
ing credit facilities (including by providing Buyer and
the Financing Sources with reasonable and customary
access to the books and records, properties and applica-
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ble representatives of Sellers), (v) (A) reasonably coop-
erate with the marketing efforts of Buyer and the Fi-
nancing Sources for any portion of the Debt Financing
and (B) ensure that the syndication efforts for the ABL
Financing benefit materially from the existing banking
relationships of the Sellers, (vi) permit the use by Buyer
and its Affiliates of the Sellers’ logos and/or Trademarks
included in the Acquired Assets in connection with the
syndication of the Debt Financing, provided that such
logos and/or marks are used in a manner that is not in-
tended, or reasonably likely, to harm or disparage
Sellers, (vii) cause the taking of corporate actions by the
Sellers that are necessary to permit the consummation
of the Financing on the Closing Date as are reasonably
requested by Buyer, (viii) facilitate the release and ter-
mination, effective upon the Closing, of liens and secu-
rity interests, including obtaining customary release let-
ters (including delivery of draft Payoff Letters at least
three (3) Business Days prior to the anticipated Closing
Date), lien terminations and releases and other similar
documents as may reasonably be requested by Buyer
and (ix) execute and deliver any documents as reasona-
bly requested by Buyer as are customary in financings
of such type and as are accurate, and otherwise facilitate
the pledging of and granting, recording and perfection of
security interests in share certificates, securities and
other collateral (including releasing any Liens on the Ac-
quired Assets in connection with any existing indebted-
ness of Sellers) and the obtaining of appraisals, surveys
and title insurance as reasonably requested by Buyer; it
being understood and agreed that (A) no such corporate
action will take effect prior to the Closing and (B) any
such corporate action will only be required of the direc-
tors, members, partners, managers or officers of the
Sellers who retain their respective positions as of the
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Closing; provided that no obligation of Sellers shall be
effective until the Closing Date; provided, however, that
nothing herein shall require Sellers to (A) waive or
amend any terms of this Agreement or cause any condi-
tion to Closing set forth in Article X to not be satisfied
or otherwise cause any breach of this Agreement, (B) au-
thorize, execute, and/or deliver any certificate, docu-
ment or instrument pursuant to the Debt Financing that
will be effective prior to the Closing Date, (C) take any
action that would conflict with any applicable Law, the
organizational documents of Sellers or result in the con-
travention of, or would reasonably be expected to result
in the violation or breach of, or default under, any Mate-
rial Contract to which any of Sellers is a party or (D) pre-
pare, assist in the preparation of, or otherwise provide
any information that is not in the possession or control
of Sellers or any other information to the extent such
disclosure (x) may result in a waiver of attorney-client
privilege, work product doctrine or similar privilege,
provided that Sellers shall use reasonable best efforts to
provide such information in a form or manner that would
not waive such legal privilege (including by redacting or
otherwise not disclosing any portion thereof the disclo-
sure of which would jeopardize such privilege) or (y)
would violate any confidentiality obligation of Sellers.

(b)  Sellers shall not be required to pay any
commitment fees or other fees or make any other pay-
ment (other than reasonable out-of-pocket costs) or in-
cur any other liability or provide or agree to provide any
indemnity in connection with the Debt Financing or any
of the foregoing that would be effective prior to the Clos-
ing. Buyer shall promptly reimburse Sellers for all out-
of-pocket costs and expenses (including attorneys’ fees)
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incurred by Sellers or any of their Affiliates in connec-
tion with the cooperation of the Sellers contemplated by
this Section 8.4 and shall indemnify and hold harmless
Sellers, their Affiliates and their respective representa-
tives from and against any and all losses suffered or in-
curred by any of them of any type in connection with the
arrangement of any Financing and any information used
in connection therewith, except in the event such loss or
damage arises out of or results from the gross negli-
gence, willful misconduct or bad faith by Sellers or their
Affiliates or, in each case, their respective representa-
tives.

Section 8.5 Financing.

(a) Buyer shall use its reasonable best efforts
to take, or cause to be taken, all actions and to do, or
cause to be done, as promptly as possible, all things nec-
essary, advisable or desirable to (i) satisfy on a timely
basis all terms, conditions, representations and warran-
ties applicable to Buyer set forth in the Commitment
Letters (including any flex provisions) (or, if deemed ad-
visable by Buyer, seek a waiver of conditions applicable
to Buyer contained in the Commitment Letters) (and,
for the avoidance of doubt, this clause (i) shall have no
effect where the failure to satisfy such terms, conditions,
representations and warranties results directly from the
Sellers’ failure to furnish the Required Information or
breach of their obligations hereunder in a manner that
would cause the condition in Section 10.2 not to be satis-
fied), (ii) maintain in effect the Commitment Letters
through the Closing Date (as such may be amended, sup-
plemented, modified and replaced in accordance with the
terms hereof), (iii) negotiate and enter into Debt Financ-
ing Documents and enforce its rights under the Debt
Commitment Letters (other than pursuant to any Action
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taken prior to the satisfaction or waiver of the conditions
set forth in Article X and Article XI hereunder) and (iv)
upon satisfaction of the conditions set forth in the Com-
mitment Letters, consummate the Financing at the
Closing; provided, however, that, if all or any portion of
funds in the amounts and on the terms set forth in the
Debt Commitment Letters become, or would be reason-
ably expected to become, unavailable to Buyer on the
terms and conditions set forth therein (including any
“flex” provisions related thereto) and such portion is
reasonably required to fund the transactions contem-
plated by this Agreement and all fees, expenses and
other amounts contemplated to be paid (or caused to be
paid) by Buyer pursuant to this Agreement, in each case
other than as a result of a breach by Sellers of any rep-
resentation, warranty or covenant contained in this
agreement in a manner that would cause the conditions
in Section 10.1 or Section 10.2 not to be satisfied, Buyer
shall use its reasonable best efforts to obtain substitute
alternative financing (the “Alternative Financing”) for
all or such portion of such funds to the extent so unavail-
able, (i) in amounts and otherwise on terms and condi-
tions no less favorable to Buyer than as set forth in the
applicable Debt Commitment Letter and (ii) that does
not expand upon the conditions precedent or contingen-
cies to funding the Financing on the Closing Date as set
forth in the applicable Debt Commitment Letter or Debt
Financing Documents with respect to the Alternative
Financing; provided, further, that, if Buyer proceeds
with Alternative Financing, it shall be subject to the
same obligations with respect to such Alternative Fi-
nancing as set forth in this Section 8.5 as with respect to
the Debt Financing. For the avoidance of doubt, refer-
ences to the “Debt Commitment Letter” shall include
such document as permitted or required by this Section
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8.5 for such Alternative Financing from the time of such
substitution.

(b)  Buyer shall provide prompt written notice
of (i) any material breach or default (or any event or cir-
cumstance that, with or without notice, lapse of time or
both, would reasonably be expected to give rise to any
material breach or default) by Buyer under the Commit-
ment Letters, or to the knowledge of Buyer, any other
party to the Commitment Letters or definitive agree-
ment related thereto and (i) receipt by Buyer of any
written notice or other written communication from any
party to the Commitment Letters with respect to any
actual or threatened material breach, default, termina-
tion or repudiation by any party to the Commitment
Letters or any definitive agreement related thereto or
any provision of the Financing or any definitive agree-
ment related thereto (including any proposal by any Fi-
nancing Source to withdraw, terminate, reduce the
amount of financing necessary to consummate the trans-
actions contemplated hereby or materially delay the tim-
ing of the financing contemplated by Commitment Let-
ters). Buyer shall not consent to (i) any replacement,
amendment or waiver of any provision or remedy under
any Commitment Letter (including, for the avoidance of
doubt, any provision of any fee letter or engagement let-
ter related thereto) without Sellers’ prior written con-
sent if such replacement, amendment or waiver (A) re-
duces the aggregate amount of the Financing (including
by changing the amount of fees to be paid or original is-
sue discount thereof, unless, in the case of the Debt Com-
mitment Letters, any such change is matched from Al-
ternative Financing to the extent required or permitted
pursuant to Section 8.5(a)), unless such portion is not
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reasonably required to fund the transactions contem-
plated by this Agreement or (B) imposes new or addi-
tional conditions precedent or changes the conditions
precedent to the Financing or otherwise changes the
terms of the Financing, in each case, in a manner that
would reasonably be expected to delay in any material
respect or prevent the Closing or make the funding of
the Financing materially less likely to occur or adversely
impact in any material respect Buyer’s ability to enforce
its rights under any such Commitment Letter or to con-
summate the transactions contemplated hereby (for the
avoidance of doubt, it is understood that, subject to the
limitations set forth in this Section 8.5, Buyer may
amend the Debt Commitment Letters to add lenders,
lead arrangers, bookrunners, syndication agents or sim-
ilar entities, but if and only if the addition of such addi-
tional parties, individually or in the aggregate, and to-
gether with any amendments or modifications to such
Debt Commitment Letter in connection therewith,
would not result in the occurrence of a modification to
such Commitment Letter prohibited by this clause (i))
and (ii) termination of such Commitment Letter prior to
the Closing Date (unless, in the case of the Debt Com-
mitment Letter, Buyer has arranged for Alternative Fi-
nancing to the extent permitted or required by Section
8.5(a)). Buyer shall provide to Sellers copies of any com-
mitment letter associated with a replacement Financing
or Alternative Financing as well as any amendment or
waiver of any Commitment Letter. For the avoidance
of doubt, references to “Commitment Letter” shall in-
clude as such Commitment Letter is modified in accord-
ance with this Section 8.5(b) from the time of such modi-
fication.
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Section 8.6 Trade Payables. The Sellers shall
make all payments in respect of payables of the Business
(including rent payments and sales taxes) arising from
the date of this Agreement until the Closing Date in all
material respects on a timely basis and shall otherwise
manage the accounts payable of the business in accord-
ance with the Sellers’ cash management policies and
practices (as in effect prior to the Petition Date) in the
Ordinary Course of Business; provided that Seller’s ob-
ligations pursuant to this Section 8.6 with respect to
taxes are limited to taxes that are not Assumed Liabili-
ties. Within fourteen (14) days following the date hereof,
the Sellers shall deliver to Buyer an initial report con-
taining an aging report for all payables of the Business
allocated by vendor. For the period following the date
of this Agreement until the Closing Date, Sellers shall
make their employees and advisors (including the Chief
Restructuring Officer) reasonably available (during
business hours) upon reasonable advance notice from
Buyer to answer any questions Buyer may have, and
provide such additional information Buyer may reason-
ably request, with respect to any accrued payables of the
Business.

Section 8.7 SHIP Purchase Agreement. From
the date hereof until the earlier of (a) the SHIP Closing
or (b) any Termination (as defined in the SHIP Purchase
Agreement), Sellers shall not amend or modify the SHIP
Purchase Agreement or waive any rights under the
SHIP Purchase Agreement without the prior written
consent of Buyer.
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Section 8.8 Transition Services Agreement;
Management Services Agreement.

(a)  The Parties shall work together in good
faith and use their respective reasonable best efforts to
agree as to the terms of, and execute, a transition ser-
vices agreement pursuant to which Sellers shall provide
Buyer and Buyer shall provide Sellers, as applicable,
with certain services for a transitional period following
the Closing Date.

(b) To the extent permitted by applicable
Law, during the Management Services Period, the ap-
plicable Sellers shall remain the manager, controller or
operator of each Acquired Property, Occupancy Leased
Premise and Sparrow Property solely to the limited ex-
tent required for any Permit applicable to such Acquired
Property, Occupancy Leased Premise or Sparrow Prop-
erty (in the case of the Sparrow Properties, solely to the
extent of any Sellers’ rights related to the Sparrow
Properties) to remain effective (the “Management Ser-
vices”). Notwithstanding the foregoing, to the fullest
extent permitted by applicable Law, each of the Sellers
hereby appoints Buyer and its Affiliated Designees as
agent of such Seller to manage, control and operate each
of (i) the Acquired Properties, (ii) Occupancy Leased
Premises and (iii) the Sparrow Properties (in the case of
the Sparrow Properties, solely to the extent of any
Sellers’ rights related to the Sparrow Properties) at
which Management Services are being provided (collec-
tively, the “Managed Properties”). Pursuant to their ap-
pointment as Sellers’ agent, Buyer and its Affiliated De-
signees shall be entitled to manage, control and operate
each of the Managed Properties as they see fit in their
sole discretion and collect and retain all revenues gener-
ated by each Managed Property. In furtherance thereof,
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the Parties acknowledge and agree that Sellers shall
have no economic interest in the Managed Properties
other than the right to receive the Management Services
Reimbursements. As consideration for the provision of
the Management Services, Buyer shall reimburse
Sellers, or cause Sellers to be reimbursed, for any rea-
sonable and documented out-of-pocket costs, fees and
expenses incurred at any time in providing the Manage-
ment Services, including any income and other taxes in-
curred by Seller and its Subsidiaries in respect of the
payment and receipt of such reimbursement (the “Man-
agement Services Reimbursements”) and indemnify the
Sellers from any Liability arising from the provision of
the Management Services, except for any such Liability
arising from gross negligence or willful misconduct of
the Sellers. For the avoidance of doubt, all employees of
the Managed Properties shall be employed by Buyer or
its Affiliated Designee and no Seller shall have any au-
thority to take action as an employer with respect to any
such employee or to enter into any Contract on behalf of
Buyer or any Affiliated Designee.

Section 8.9 Sparrow Rent. Sellers shall pay on
the Closing Date all accrued and unpaid rent to each of
SRC O.P. LLC, SRC Facilities LL.C and SRC Real Es-
tate (TX), LLC that are not “dark” stores. All parties’
rights with respect to rent at the “dark” stores shall be
reserved.

ARTICLE IX

ADDITIONAL AGREEMENTS

Section 9.1 Access to Information. Sellers
agree that, prior to the Closing Date, Buyer shall be en-
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titled, through its officers, employees and representa-
tives (including legal advisors, Financing Sources, con-
sultants, appraisers and accountants), to make such in-
vestigation of the properties (including non-invasive en-
vironmental site assessments), businesses and opera-
tions of Sellers’ businesses (including any of the Proper-
ties) and such examination of the Books and Records of
Sellers’ businesses, the Acquired Assets and the As-
sumed Liabilities as is reasonable (and reasonably re-
quested) and to make extracts and copies of such Books
and Records. Any such investigation and examination
shall be conducted in a reasonable manner (and shall not
unreasonably interfere with the operations of Sellers),
during regular business hours upon reasonable advance
notice and under reasonable circumstances and shall be
subject to any applicable restrictions under applicable
Law. Sellers shall cause the officers, employees, consult-
ants, agents, accountants, attorneys and other repre-
sentatives of Sellers to reasonably cooperate with Buyer
and Buyer’s representatives in connection with such in-
vestigation and examination, and Buyer and Buyer’s
representatives shall reasonably cooperate with Sellers
and Sellers’ representatives and Buyer and Buyer’s rep-
resentatives shall, at all times and at the discretion of
Sellers, take all reasonable measures to minimize any
disruption to Sellers’ business. Notwithstanding any-
thing herein to the contrary, no such investigation or ex-
amination shall be permitted to the extent that it would
(x) require any Seller to disclose information subject to
attorney-client privilege, provided that Sellers shall use
reasonable best efforts to provide information in re-
sponse to such an investigation or examination in a form
or manner that would not waive such attorney-client
privilege (including by redacting or otherwise not dis-
closing any portion thereof the disclosure of which would
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jeopardize such privilege) or (y) conflict with any confi-
dentiality obligations to which the Sellers or any of their
Subsidiaries are bound.

Section 9.2 Tax-Related Undertakings and
Characterization of the Transaction.

(a) Unless Buyer makes the election under
Section 2.12(b) to treat all the transactions described in
Article IT as Designated Sale Transactions (resulting in
no transfer of Sellers’ Tax attributes to Buyer): (1)
Buyer shall provide to Sellers detailed instructions as to
steps to take (or not take) in order to secure and pre-
serve the qualification of any of the transactions set
forth in this Agreement as a Tax Reorganization (except
if and to the extent Buyer determines otherwise, in ac-
cordance with Section 2.12(h), in respect of a given trans-
action or a particular Seller) and to achieve the Tax Re-
sult, including, without limitation, with respect to (i) re-
payment, cancellation or settlement of, or other actions
with respect to, intercompany accounts after the ap-
proval of the Bankruptcy Plan and on or before the Clos-
ing Date, (ii) the merger of any of Sellers’ Subsidiaries
with another Sellers’ Subsidiaries after the approval of
the Bankruptey Plan and on or before the Closing Date
or conversion of any of Sellers’ Subsidiaries into limited
liability companies with effect after the approval of the
Bankruptcy Plan and on or before the Closing Date, (iii)
the filing of any Tax elections to treat any such Subsidi-
aries as disregarded entities for U.S. federal income tax
purposes with effect after the approval of the Bank-
ruptey Plan and on or before the Closing Date or other-
wise taking such action to establish that such Subsidiar-
ies have liquidated for tax purposes after the approval of
the Bankruptcy Plan and on or before the Closing Date,
(iv) implementation of the Distribution Requirement in
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a manner that is consistent with section 507 of the Bank-
ruptey Code, (v) satisfaction of the ownership require-
ments set forth in section 382(1)(5)(A)(ii) of the Code, and
(vi) any other instructions that in the reasonable opinion
of tax counsel for Buyer are necessary or desirable to
ensure the qualification of the Tax Reorganization and
the achievement of the Tax Result, and Sellers shall fol-
low such instructions; provided that (A) such instruc-
tions shall not limit Sellers’ discretion or actions in re-
spect of (x) operating the Business and its other Assets
in the Ordinary Course of Business and in compliance
with the other provisions of this Agreement for all peri-
ods through the Closing Date, (y) disposing of any of its
Assets if and to the extent permitted under the other
provisions of this Agreement (z) taking or refraining
from taking any action required by this Agreement or
under the law, including if such actions would be incon-
sistent with its obligations under the Bankruptcy Code,
(B) if requested by Sellers, Buyer’s tax counsel shall de-
liver to Sellers a Tax Opinion that each and any such
transaction (other than any Designated Sale Transac-
tions) qualifies as a Tax Reorganization, and (C) nothing
herein shall affect Buyer’s liability for Taxes that are As-
sumed Liabilities; (2) subject to the preceding clause (1),
Sellers agree to cooperate with Buyer in order that, for
federal income Tax purposes, the transactions effected
pursuant to this Agreement, together with the distribu-
tions made by, and liquidation of, Sellers pursuant to the
Bankruptcy Plan, are treated as one or more plans of re-
organization under section 368 of the Code and as quali-
fying as one or more reorganizations under section
368(a)(1)(G) of the Code (except if and to the extent
Buyer determines otherwise, in accordance with Section
2.12(b), in respect of a given transaction or a particular
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Seller); and (3) any Tax Return in respect of a Tax im-
posed on any Seller for which Buyer is liable hereunder
shall be prepared by Buyer, a copy of such Tax Return
shall be provided to SHC at least thirty (30) days prior
to the due date thereof, Buyer shall consider in good
faith any reasonable comments provided by Sellers,
Sellers shall, if necessary for filing, properly execute any
such Tax Return, and Buyer shall timely and properly
file any such Tax Return and pay the amount of any
Taxes shown due on any such Tax Return.

(b) Sellers agree that (i) Buyer will suffer ir-
reparable damage and harm in the event that any Seller
does not comply with Section 9.2(a) or any instructions
properly given by Buyer thereunder and that, although
monetary damages may be available for such a breach,
monetary damages would be an inadequate remedy
therefor and (ii) Buyer shall be entitled to an injunction
or injunctions against any non-compliance with, and to
seek specific performance of, the agreements and cove-
nants set forth in Section 9.2(a) and any instructions
properly given by Buyer thereunder.

(¢) Buyer (or its regarded owner for U.S. fed-
eral income Tax purposes, if applicable) shall make (if
not previously made) a valid election, effective on or
prior to the Closing Date, to be classified as an associa-
tion taxable as a corporation for U.S. federal income Tax
purposes (unless one or more Affiliated Designees shall
acquire all of the Acquired Assets and assume all of the
Assumed Liabilities). Buyer shall cause any Affiliated
Designee (or its regarded owner for U.S. federal income
Tax purposes, if applicable) to be classified as a corpora-
tion or an association taxable as a corporation for U.S.
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federal income Tax purposes at all times during the pe-
riod beginning on the Closing Date and ending on the ef-
fective date of the Bankruptcy Plan.

(d)  For purposes of this Agreement, (x) Taxes
(other than Property Taxes) imposed on or with respect
to any the Acquired Assets, the Acquired Properties,
the Business or the Assumed Liabilities with respect to
a taxable period that commences on or prior to and ends
after the Closing Date or the applicable Designation As-
signment Date, as applicable (a “Straddle Period”), shall
be allocated to the Pre-Assignment Tax Period based on
a “closing of the books” method as of the end of the Clos-
ing Date or the applicable Designation Assignment
Date, as applicable, and (y) Property Taxes for a Strad-
dle Period shall be allocated to the Pre-Assignment Tax
Period by multiplying the amount of such Property
Taxes for the entire Straddle Period by a fraction, the
numerator of which is the number of days during the
Straddle Period that are in the Pre-Assignment Tax Pe-
riod and the denominator of which is the number of days
in the entire Straddle Period.

(e)  Notwithstanding anything to the contrary
contained herein, from and after the Closing the Buyer
will indemnify and hold each Seller (and its Affiliates)
harmless from and against, and pay to such Seller (with-
out duplication) the amount of any Taxes that are As-
sumed Liabilities.

Section 9.3 Miscellaneous Tax Matters.

(a) Any sales, use, property transfer or gains,
documentary, stamp, registration, recording or similar
Tax (including, for certainty, goods and services tax,
harmonized sales tax and land transfer tax) imposed on
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or payable in connection with the sale, transfer, assign-
ment, conveyance or delivery of the Designation Rights,
the Acquired Assets or the Assumed Liabilities (or any
Excluded Asset pursuant to Section 2.8(d)) (“Transfer
Taxes”) shall be borne solely by Buyer. Sellers and
Buyer shall use reasonable efforts and cooperate in good
faith in all matters relating to such Transfer Taxes (in-
cluding with respect to the application of any exemption
therefrom or reduction thereof). Buyer shall prepare
and, except to the extent required by applicable Law to
be filed by Sellers, Buyer shall file all necessary Tax Re-
turns or other documents with respect to all such Trans-
fer Taxes; provided, however, that in the event any such
Tax Return requires execution by the other Party, the
preparing Party shall prepare and deliver to the other
Party a copy of such Tax Return at least three (3) Busi-
ness Days before the due date thereof, and such other
Party shall promptly execute such Tax Return and re-
turn it for filing. If Seller is required to file any such Tax
Return, no later than three (3) Business Days before the
due date of such Tax Return Buyer shall pay to Sellers
the amount of Transfer Taxes shown on such Tax Re-
turn. Subject to the other provisions of this Agreement,
the Parties shall reasonably cooperate with each other
in any reasonable and lawful arrangement designed to
minimize any applicable Transfer Taxes.

(b)  Buyer and Sellers agree to furnish or cause
to be furnished to each other, upon request, as promptly
as practicable, such information and assistance relating
to the Acquired Assets, the Properties, the Business or
the Assumed Liabilities as is reasonably necessary for
the filing of all Tax Returns, the making of any election
relating to Taxes, and the preparation, prosecution or
defense of or for any Tax Proceeding. Unless Buyer
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makes the election under Section 2.12(b) to treat all the
transactions described in Article IT as Designated Sale
Transactions (resulting in no transfer of Sellers Tax at-
tributes to Buyer), to the extent not addressed by the
foregoing, Buyer and Sellers shall also furnish or cause
to be furnished to each other all documentation and in-
formation of Sellers’ or any of their Affiliates as reason-
ably requested in connection with (i) the treatment of
the Transactions as one or more reorganizations under
section 368 of the Code and/or in connection with quali-
fying for the application of section 382(1)(5) of the Code
and (ii) the Tax basis, losses and credits (including car-
ryovers), income, gains, deductions and other attributes
or Tax items of Buyer or an Assignee that are dependent
in whole or in part by the treatment of any such Tax item
in any Pre-Assignment Tax Period. Any out-of-pocket
expenses incurred in furnishing such information or as-
sistance pursuant to this Section 9.3(b) shall be borne by
the Party requesting it. Furthermore, except for any re-
fund, asset or amount described in Section 2.2(h), Sellers
shall pay (or cause to be paid) to Buyer any Tax refund
actually received by Sellers or any Affiliate of Sellers
that is an Acquired Asset, and any such refunds credited
against future Taxes of the Sellers or their Subsidiaries
(including any interest paid thereon and net of any rea-
sonable out-of-pocket costs and any Taxes incurred in
respect of the receipt thereof). Upon Buyer’s reasonable
request and at Buyer’s sole cost and expense, Sellers
shall (A) file (or cause to be filed) all Tax Returns (in-
cluding amended Tax Returns) or other documents re-
quired to obtain such refunds and (B) take any such
other action as may be reasonable and practicable to pre-
serve Sellers’ ability to file a refund claim for any Tax
year. Any payments required to be made under this Sec-
tion 9.3(b) shall be made in immediately available funds,
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to an account or accounts as directed by Buyer, within
ten (10) days after the actual receipt of the refund or the
application of any such refunds as a credit against a fu-
ture tax of Sellers or any Affiliate of Sellers.

(e) Buyer shall pay (or cause to be paid) to
Sellers any Tax refund, asset or amount described in
Section 2.2(h) that is actually received by any Subsidiary
of any Seller that is an Acquired Asset, Buyer or any Af-
filiate of Buyer, and any such refunds or amount credited
against future Taxes to which any Subsidiary of any
Seller that is an Acquired Asset, Buyer or any Affiliate
of Buyer become entitled (including any interest paid
thereon and net of any reasonable out-of-pocket costs
and any Taxes incurred in respect of the receipt thereof).
Upon Sellers’ reasonable request and at Sellers’ sole cost
and expense, Buyer shall (A) file (or cause to be filed) all
Tax Returns (including amended Tax Returns) or other
documents required to obtain such refunds and (B) take
any such other action as may be reasonable and practi-
cable to preserve Buyer’s ability to file a refund claim for
any Tax year. Any payments required to be made under
this Section 9.3(c) shall be made in immediately available
funds, to an account or accounts as directed by Sellers,
within ten (10) days after the actual receipt of the refund
or the application of any such refunds as a credit against
a future tax of any Subsidiary of any Seller that is an
Acquired Asset, Buyer or any Affiliate of Buyer.

(d) As soon as practicable (and in any event
within ninety (90) days) after the Closing Date, Buyer
shall deliver to Sellers a schedule allocating the Pur-
chase Price (including any Assumed Liabilities treated
as consideration for the Acquired Assets for Tax pur-
poses) (the “Allocation Schedule”). The Allocation
Schedule shall allocate the Purchase Price among the
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Sellers and among the Acquired Assets acquired from
each Seller, and shall be prepared in accordance with
Section 1060 of the Code if Buyer makes the election un-
der Section 2.12(b) to treat all the transactions described
in Article IT as Designated Sale Transactions (resulting
in no transfer of Sellers’ Tax attributes to Buyer), and in
any case shall be prepared in accordance with applicable
law to the extent necessary to comply with reporting in
respect of applicable Transfer Taxes. The Allocation
Schedule shall be deemed final unless Sellers notify
Buyer in writing that Sellers object to one or more items
reflected in the Allocation Schedule within forty-five
(45) days after delivery of the Allocation Schedule. In
the event of any such objection, Buyer and Sellers shall
negotiate in good faith to resolve such dispute; provided,
however, that if Buyer and Sellers are unable to resolve
any dispute with respect to the Allocation Schedule
within sixty (60) days after the delivery of the Allocation
Schedule, such dispute shall be resolved by the CPA
Firm. The fees and expenses of the CPA Firm in con-
nection therewith shall be borne equally by Buyer and
Sellers. Each of Buyer and Sellers agrees to file its re-
spective federal, state and local Tax returns in accord-
ance with the Allocation Schedule, and any adjustments
to the Purchase Price pursuant to this Section 9.3 shall
be allocated in a manner consistent with the Allocation
Schedule. For the avoidance of doubt, the Parties shall
cooperate in determining the portion of the Purchase
Price allocable to the Acquired Assets that are subject
to a Transfer Tax prior to the due date of the Tax Return
required to be filed in connection with such Transfer
Taxes; provided, that if the parties do not agree with re-
spect to such determination, such matter shall be re-
solved in accordance with the determination of the CPA
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Firm; provided further, that such Tax Return will be ad-
justed, as applicable, consistent with the procedures de-
scribed above, to reflect any adjustments to the allo-
cated Purchase Price.

Section 9.4 Payments Received. Sellers, on the
one hand, and Buyer, on the other hand, each agree that,
after the Closing, each will hold and will promptly trans-
fer and deliver to the other, from time to time as and
when received by them, any cash, checks with appropri-
ate endorsements (using their best efforts not to convert
such checks into cash) or other property that they may
receive on or after the Closing which properly belongs
to the other in accordance with the terms of this Agree-
ment and will account to the other for all such receipts.

Section 9.5 Post-Closing Books and Records
and Personnel. For twelve (12) months after the end of
the Designation Rights Period, (a) neither Buyer nor
any Seller shall dispose of or destroy any of the business
records and files of the Properties or relating to any Ac-
quired Assets and (b) Buyer and Sellers (including, for
clarity, any trust established under a chapter 11 plan of
Sellers or any other successors of Sellers) shall allow
each other, any applicable Assignee and the Represent-
atives of any of the foregoing reasonable access during
normal business hours, and upon reasonable advance no-
tice and to the extent permitted by applicable Law, to all
employees, files, the Books and Records and other mate-
rials included in the Potential Acquired Assets for pur-
poses relating to the Bankruptcy Case, the wind-down
of the operations of Sellers, the functions of any such
trusts or successors, or other reasonable business pur-
poses, including Tax matters, litigation, or potential liti-
gation, each as it relates to the Potential Acquired As-
sets or the Assumed Liabilities, and Buyer and Sellers
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(including any such trust or successors) and such Repre-
sentatives shall have the right to make copies of any such
files, books, records and other materials. In addition,
from and after the Closing Date or the applicable Desig-
nation Assignment Date for a period of sixty (60) days,
Sellers will permit Buyer, any applicable Assignee and
their respective Representatives access to such person-
nel of Sellers during normal business hours as Buyer or
any applicable Assignee may reasonably request to as-
sist with the transfer of the applicable Acquired Assets
(including any related Assigned Plans and Permits), pro-
vided that nothing in this Section 9.5 shall prohibit
Sellers from ceasing operations or winding up their af-
fairs following the end of the Designation Rights Period.
Following the end of the Designation Rights Period,
nothing in the foregoing shall be construed to prevent
Sellers from winding down their operations and dissolv-
ing their business entities as is determined by Sellers (in
their sole discretion) to be in their best interests.

Section 9.6 Confidentiality.

(@)  The terms of the Confidentiality Agree-
ment shall continue in full force and effect until the Clos-
ing, at which time Buyer’s and Seller’s obligations under
the Confidentiality Agreement shall terminate.

(b) The Parties shall (i) treat and hold as con-
fidential all Confidential Information of the other Parties
and their Affiliates (which, as such term is used in this
Section 9.6(b) shall mean the information provided to the
receiving Party by or on behalf of a disclosing Party in
connection with this Agreement and the other Transac-
tion Documents and the Transactions) and (ii) not dis-
close any such Confidential Information a disclosing
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Party to any other Person without the prior written con-
sent of such disclosing Party, in each case for so long as
such information remains Confidential Information. In
the event any receiving Party is requested or required
(by oral or written request for information or documents
in any legal proceeding, interrogatory, subpoena, civil
investigative demand or similar process or by applicable
Law) to disclose any Confidential Information of a dis-
closing Party provided in accordance with this Section
9.6(b), then such receiving Party shall, to the extent le-
gally permitted, notify the disclosing Party promptly of
the request or requirement so the disclosing Party, at its
expense, may seek an appropriate protective Order or
waive compliance with this Section 9.6(b). If| in the ab-
sence of a protective Order or receipt of a waiver here-
under, the receiving Party is, on the advice of counsel,
compelled to disclose such Confidential Information, the
applicable receiving Party may so disclose such Confi-
dential Information; provided that the applicable receiv-
ing Party shall use commercially reasonable efforts to
obtain reliable assurance that confidential treatment
will be accorded to such Confidential Information. Not-
withstanding the foregoing, the provisions of this Sec-
tion 9.6(b) shall not prohibit the disclosure of Confiden-
tial Information by the receiving Party to the extent rea-
sonably required (i) to comply with applicable Law or
any regulatory authority or self-regulatory organization
having jurisdiction or of which a Party is a member, (ii)
in connection with asserting any rights or remedies or
performing any obligations under this Agreement or any
of the Transaction Documents or (iii) to such Party’s Af-
filiates and Representatives. Notwithstanding the fore-
going, the provisions of this Section 9.6(b) shall not apply
to information that (A) is or becomes publicly available
other than as a result of a disclosure by any receiving




356

Party in violation of this Agreement, (B) is or becomes
available to a receiving Party on a non-confidential basis
from a source that, to the receiving Party’s knowledge,
is not prohibited from disclosing such information by a
legal, contractual or fiduciary obligation, or (C) is or has
been independently developed by a receiving Party. For
the avoidance of doubt, following the Closing, all Confi-
dential Information relating to the Business, the Ac-
quired Assets or the Assumed Liabilities shall be
deemed to be Confidential Information of Buyer.

Section 9.7 Employment Offers.

(a)  Buyer shall make an offer of employment
to any Business Employee represented by a labor union
and whose terms and conditions of employment are cov-
ered by a collective bargaining agreement (“Repre-
sented Employees”) using reasonable best efforts to
comply with the requirements of any such collective bar-
gaining agreement. For any Business Employee not
represented by a labor union (“Non-Represented Em-
ployees”), Buyer shall, or shall cause any of its Subsidi-
aries to, (i) no later than five (5) days prior to the Closing
Date, use reasonable best efforts to provide a written of-
fer of employment in a comparable position to, effective
as of 11:59 p.m., local time, on the Closing Date each of
such Business Employees, or (ii) to the extent required
by and in accordance with applicable Law, enter into em-
ployment agreements with each of such Business Em-
ployees. Those Business Employees, including both
Represented Employees and Non-Represented Em-
ployees, who accept such offer of employment on or be-
fore the Closing Date in accordance with the provisions
of such offer and continue employment with Buyer or
any of its Subsidiaries, shall be referred to as “Trans-
ferred Employees.”
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(b) Subject to the last sentence of this Section
9.7(b) and except as otherwise expressly provided in this
Section 9.7(b), with respect to each Transferred Em-
ployee who remains employed by Buyer or any of its
Subsidiaries, Buyer shall, or shall cause any of its Sub-
sidiaries to, provide for the period commencing on the
Closing Date and ending on the last day of the Sellers’
fiscal year ending in 2020, subject to such Transferred
Employee’s continued employment with Buyer or any of
its Subsidiaries (as applicable) (i) (A) base salary or
hourly wage rate and (B) a target short-term cash incen-
tive opportunity, in each of (A) and (B), that is at least
equal to the base salary or wages and target short-term
cash incentive opportunity, respectively, provided to
such Transferred Employee immediately prior to the
Closing Date and (ii) a group health and welfare plan
and, subject to and in accordance with Section 9.7(k), a
401(k) plan, qualified under Sections 401(a) and 401(k) of
the Code (“401(k) Plan”), that are substantially compa-
rable in the aggregate to the group health and welfare
plan and 401(k) Plan under which such Transferred Em-
ployee participates as of the date hereof. For the avoid-
ance of doubt, (x) the terms of this Section 9.7(b) shall
apply notwithstanding anything to the contrary in any
non-solicitation or similar agreement currently entered
into by Buyer or any of its Affiliates and Sellers and (y)
from and after the date hereof, no such non-solicitation
or similar agreement by Buyer and any Seller or any af-
filiate thereof entered into prior to the date hereof shall
prevent Buyer from hiring (or seeking to hire) any em-
ployee of Sellers. The Parties agree to cooperate in good
faith to coordinate the establishment of benefit plans and
arrangements so as to satisfy the obligations set forth in
this Section 9.7(b)(i).
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(c) Except as otherwise provided under the
terms of the applicable Employee Plan, each Trans-
ferred Employee shall be given credit for all service with
Sellers under all employee benefit plans, programs and
policies and fringe benefits of the Business or Buyer or
any of its Subsidiaries in which they become participants
(1) for purposes of eligibility, participation, and vesting
(but not benefit accruals), and (ii) with respect to any va-
cation and severance plans, programs or arrangements
of Buyer or its Subsidiaries, for purposes of determining
the level of benefits except to the extent such crediting
would result in duplication of benefits with respect to the
same period of service.

(d)  If a Transferred Employee becomes eligi-
ble to participate in a medical, dental or health plan of
Buyer (or its Subsidiaries), Buyer shall, or shall cause its
Subsidiaries to, to the extent permitted by (x) applicable
Law and (y) the terms of the applicable medical, dental
or health plan of Buyer or any of its Subsidiaries in which
the Transferred Employee participates following the
Closing, cause the plan provider of such plan to (i) waive
any preexisting condition limitations to the extent such
pre-existing condition limitations would not have been
applicable under the applicable medical, dental or health
plans of Sellers as of immediately prior to the Closing
Date and (ii) credit any complete or partial satisfaction
of any deductible and out-of-pocket expenses incurred
by the Transferred Employee and his or her dependents
under the applicable Seller’s or its Subsidiaries’ medical,
dental or health plans during the portion of the calendar
year in which the Closing Date occurs. Buyer agrees to
use commercially reasonable efforts to cause a medical,
dental and health plan provider to provide such waivers
and credits contemplated by the first (1st) sentence of
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this Section 9.7(d). If a Transferred Employee becomes
eligible to participate in a group term life insurance plan
maintained by Buyer or its Subsidiaries, Buyer shall use
commercially reasonable efforts to cause such plan to
waive any medical certification for such Transferred
Employee up to the amount of coverage the Transferred
Employee had under the life insurance plan of Sellers
(but subject to any limits on the maximum amount of
coverage under Buyer’s life insurance plan).

(e)  Except as required by Law or an applica-
ble bargaining agreement or as otherwise agreed in
writing by the Parties, Buyer or any of its Subsidiaries
shall provide severance and other separation benefits to
each Transferred Employee terminated by Buyer or any
of its Subsidiaries within the period commencing on the
Closing Date and ending on the last day of the Sellers’
fiscal year ending in 2020 that are at least equal to the
severance and other separation benefits provided by
Seller and its Subsidiaries to such Transferred Em-
ployee as in effect immediately prior to the Petition
Date, it being understood that such severance and other
separation benefits do not include any long-term incen-
tive, equity incentive, defined benefit pension or retiree
welfare or life insurance benefits.

) Except as prohibited by applicable Law,
each offer letter shall provide that by accepting employ-
ment with Buyer the Business Employee is acknowledg-
ing that Buyer is assuming, and Buyer shall assume all
vacation days and other paid time off accrued but not yet
taken by each Transferred Employee through the Clos-
ing Date, in accordance with their terms as of the date
hereof. To the extent that applicable Law prohibits a
Transferred Employee’s vacation from being assumed
by Buyer and requires that a Transferred Employee to
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be paid for any vacation days and other paid time off ac-
crued but not yet taken by such Transferred Employee
as of the Closing Date without regard to any acknowl-
edgement by such Transferred Employee to the con-
trary, Sellers shall pay each Transferred Employee for
such vacation days.

(g)  Sellers agree to pay to the Transferred
Employees any bonus (including any related payroll
Taxes) that such Transferred Employees would have
been paid had they remained employees of Sellers
through the date the bonus in respect of the fiscal year
ending February 2, 2019.

(h)  Buyer and Seller agree to cooperate in
good faith to ensure that Transferred Employees do not
experience a break in health coverage from and after the
Closing Date. Buyer shall take commercially reasonable
efforts to provide or make available the health coverage
required by Section 4980B of the Code available with re-
spect to any individual who is an “M&A Qualified Bene-
ficiary” (as defined in Treasury Regulation Section
54.49806-9 (Q&A 4) of the Code) as the result of the con-
summation of the Transactions.

(1) From and after the Closing Date, subject
in all respects to the limitations set forth in Section
2.3(k), Buyer shall, within thirty (30) days following
written demand by the Seller, with such supporting doc-
umentation as the Buyer shall reasonably request, reim-
burse the Sellers for the payment of any cash severance
or other cash separation pay, and Seller’s portion of any
related employment and payroll Taxes, made by any
Seller to any employee of any Seller whose employment
with any of the Sellers terminated following the Petition
Date or terminates on, or following the Closing Date (it



361

being understood that this does not include any Trans-
ferred Employees who shall have become the employees
of Buyer and its Subsidiaries and shall be covered by
Buyer’s obligations as set forth in Section 9.7(b)), to the
extent of the cash severance or other cash separation
pay that has been paid on or following the Petition Date
and prior to the Closing Date or would have been due
and payable had such employee’s employment been ter-
minated by any of the Sellers immediately prior to the
date hereof (the reimbursement Liabilities of Buyer set
forth in this Section 9.7(i), including with respect to any
related employment and payroll Taxes, the “Severance
Reimbursement Obligations”).

§)) Sellers shall retain liability for all medical,
dental and health claims incurred by Transferred Em-
ployees (and their dependents) under the employee wel-
fare benefit plans of Sellers prior to the Closing. Buyer
shall be liable for all medical, dental and health claims
incurred by Transferred Employees (and their depend-
ents) under the employee welfare benefit plans of Buyer
or any of its Subsidiaries on or after the Closing. For
purposes of this Section 9.7(j), a claim shall be deemed to
have been incurred on the date on which the medical or
other treatment or service was rendered and not the
date of the inception of the related illness or injury or the
date of submission of a claim related thereto; provided,
that claims relating to a hospital confinement that begins
on or before the Closing but continues thereafter shall
be treated as incurred before the Closing. Notwith-
standing anything herein to the contrary, with respect
to any Business Employee who becomes a Transferred
Employee following the Closing, any reference in this
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Section 9.7(j) to the Closing will be deemed to be refer-
ences to the date such Business Employee becomes a
Transferred Employee.

(k)  U.S. Savings Plan.

(1) As soon as practicable following the Clos-
ing Date, Buyer shall, or shall cause its Subsidiaries to,
establish a new savings plan or designate an existing
savings plan qualified under Section 401(a) of the Code
and including a cash or deferred feature under Section
401(k) of the Code and a related trust thereunder which
shall be exempt under Section 501(a) of the Code
(“Buyer’s Savings Plan”) that will permit participation
by all Transferred Employees who are participating in
Seller’s or its Subsidiaries’ 401(k) Plan (“Seller’s Savings
Plan”) as of the Closing Date.

(i)  No assets or liabilities of Seller’s Savings
Plan shall be transferred to Buyer’s Savings Plan, other
than in connection with a rollover of a Transferred Em-
ployee’s account balance under Seller’s Savings Plan.
Except as could reasonably be expected to cause the
Buyer’s Savings Plan to cease to qualify under Section
401(a) and 401(k) of the Code or cause the trust to cease
to be qualified under Section 501(a) of the code or other-
wise result in the Buyer or its Affiliates incurring any
penalties thereunder, Buyer shall permit the Trans-
ferred Employees to roll over into Buyer’s Savings Plan
any rollover distribution (in cash or loan notes of any “el-
igible rollover distribution” (within the meaning of Sec-
tion 402(c)(4) of the Code)). Effective as of the Closing,
Seller shall and shall cause it Subsidiaries to take any ac-
tion necessary to ensure that the accounts of each Trans-
ferred Employee in Seller’s Savings Plan shall be fully
vested and nonforfeitable.
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D The Parties acknowledge and agree that
all provisions contained in this Section 9.7 are included
for the sole benefit of the respective Parties and shall not
create any right (i) in any other person, including any
Business Employees, Transferred Employees, current
or former employees of Seller, any participant in any
Employee Plan or any compensation or benefit plan, pro-
gram, agreement or arrangement of Buyer or its Subsid-
iaries or any beneficiary thereof or (ii) in any other per-
son, to continued employment with Buyer or its Subsid-
iaries or particular compensation or benefits coverage in
any compensation or benefit plan, program, agreement
or arrangement of Buyer or its Subsidiaries. The provi-
sions of this Section 9.7 shall not constitute an amend-
ment to any Employee Plan or any plan, program, agree-
ment or arrangement maintained by Buyer or any of its
Subsidiaries.

(m) Sellers and Buyer hereby agree to follow
the “alternate procedure” for employment tax reporting
as provided in Section 5 of Rev. Proc. 2004-53, 2004-34
[.R.B. 320 for each Transferred Employee and to coop-
erate with each other in furtherance thereof. Provided
that Sellers provide Buyer with all necessary payroll
records for the calendar year which includes the date on
which the Transferred Employee commences employ-
ment with Buyer, Buyer, and not Sellers, shall furnish a
Form W-2 to each Transferred Employee, disclosing all
wages and other compensation paid for such calendar
year, and taxes withheld therefrom.

Section 9.8 Owned Real Property.

(@) Seller shall pay when due any and all Oc-
cupancy Expenses with respect to each Owned Real
Property solely to the extent arising during the period
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commencing on the Petition Date through the Closing
Date.

(b)  From the date hereof through the Closing
Date, Seller shall use commercially reasonable efforts to
maintain and preserve each Owned Real Property and
all related Acquired Assets in a condition substantially
similar to the their present condition. Prior to Closing,
Seller shall not without Buyer’s consent, and shall not
solicit any other Person to, (A) sell, transfer, assign, con-
vey, lease, license, mortgage, pledge or otherwise en-
cumber any Owned Real Property or related Acquired
Asset (other than sales of Inventory in accordance with
the terms of this Agreement, Permitted Encumbrances
and any applicable statutory liens (solely to the extent
that such Owned Real Property or related Acquired As-
set will be transferred free and clear of such statutory
liens pursuant to the applicable transfer document)), (B)
grant or terminate any other interests in any Owned
Real Property or related Acquired Asset, (C) cancel or
compromise any claim or waive or release any right, in
each case that is related to any Owned Real Property or
any related Acquired Assets (for the avoidance of doubt,
other than any Excluded Assets), (D) take any action
with respect to Taxes or Tax matters that could reason-
ably be expected to result in an Encumbrance on any
Owned Real Property or related Acquired Assets (other
than Permitted Encumbrances) or (E) enter into any
agreement or commitment to take any action prohibited
by this Section 9.8(b).

(e From and after the date hereof through
Closing, Sellers shall bear the risk of loss or damage to
the Owned Real Property and Seller shall continue all
insurance policies with respect to the Owned Real Prop-
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erty or policies providing substantially similar cover-
ages to the extent available at commercially reasonable
rates (and in all instances without any reductions in the
amounts of available coverage), including comprehen-
sive public liability, casualty and umbrella liability insur-
ance, and shall cause Buyer to be named as a loss payee
or additional insured, as applicable, with respect to all
such policies. Seller shall pay to Buyer on the Closing
Date all insurance recoveries and all warranty and con-
demnation proceeds received or receivable after the
date hereof with respect to the Owned Real Property.
In connection with any payment of recoveries or pro-
ceeds under this Section 9.8(c), (i) such payment of re-
coveries or proceeds shall not include any recoveries or
proceeds to the extent attributable to lost rents or simi-
lar costs applicable to any period prior to the Closing or
paid in connection with repair, restoration or replace-
ment during such period, and (ii) to the extent that
Buyer has received written notice thereof in reasonable
detail not less than fifteen (15) days prior to the Closing,
such payment of recoveries or proceeds shall be reduced
by the amount of (x) all actual and documented, reason-
able out of pocket repair costs incurred by Sellers in con-
nection with the repair or restoration of such damage or
destruction, (y) all actual and documented, reasonable
out of pocket collection costs of Sellers respecting any
awards or other proceeds, and (z) any amounts required
to be paid (and solely to the extent actually paid) by
Sellers or the insurance company to the applicable land-
lord under the Lease, if applicable, or to such landlord’s
lender as required pursuant to any of such lender’s fi-
nancing, as applicable.
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Section 9.9 Title Matters. Buyer, at its own dis-
cretion and sole expense, may order preliminary title re-
ports from a nationally recognized title company (the
“Title Company”) with respect to any of the Leased
Premises or Owned Real Property (the property cov-
ered by such reports being referred to herein as the “Ti-
tled Property”). Seller shall at no cost, expense or Lia-
bility to Seller, cooperate in good faith with Buyer and
the Title Company in connection with the compilation of
title to the Titled Property and in connection with any
efforts by Buyer to obtain title insurance policies pursu-
ant thereto on behalf of itself and/or its lender, including,
in the case of any efforts by Buyer to obtain lender’s title
insurance policies on behalf of its lender, by providing
reasonable affidavits and other similar instruments as
are reasonably required by the Title Company for the
deletion of any standard or printed exceptions in such
lender’s title insurance policies that are customarily de-
leted by virtue of a seller delivering such instruments in
commercial real estate transactions in the state or prov-
ince in which the Titled Property which is the subject of
such lender’s title insurance policy is located. Subject to
the foregoing proviso, such cooperation by Seller and its
Subsidiaries shall include providing Buyer and the Title
Company copies of, with respect to Titled Property, rea-
sonably requested existing surveys, maps, existing title
reports and title insurance policies and true and com-
plete copies of the encumbrance documents identified
therein, to the extent the same are in the possession of
Seller or its Subsidiaries and are not publicly available.

Section 9.10 Use of Name. Sellers agree that
they shall (i) as soon as practicable after the Closing
Date and in any event within six (6) months following the
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Closing Date, cease to make use of the Trademarks in-
cluded in the Acquired Intellectual Property and change
the Business Names of all of their applicable Affiliates to
a Business Name that does not consist of, contain or in-
corporate any Trademarks included in the Acquired In-
tellectual Property, provided that as soon as practicable
after the Closing Date and in any event within thirty (30)
days following the Closing Date, Sellers shall cease to
make use of the Trademarks included in the Acquired
Intellectual Property in connection with the Business
and (ii) as promptly as practicable after the Closing
Date, file a motion with the Bankruptcy Court to amend
the caption of the Bankruptcy Cases to reflect a change
in the name of the Sellers in accordance with the forego-
ing clause (i) and (ii) immediately after the Closing, cease
to hold themselves out as having any affiliation with the
Acquired Assets. Sellers shall promptly deliver to
Buyer any relevant documentation evidencing such
name change, including any name change amendment
and name change notice filed with or submitted to any
Governmental Authority in each jurisdiction in which
such Seller or Affiliates of Seller is qualified to do busi-
ness. Nothing in this Section 9.10 shall prohibit Sellers’
use of such Trademarks to the extent that such use (a) is
required by Law to wind down Sellers’ estate or (b) con-
stitutes nominative or descriptive fair use under United
States Laws, which refers to Sellers and would not cause
confusion as to the origin of a good or service, including
in accurately stating the historical relationship between
Sellers and Buyer for information purposes (and in a
non-Trademark manner) in historical, tax and similar
records.

Section 9.11 Apportionments. All charges and
fees payable for telephone services, water, sewer rents
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heat, steam, electric power, gas and other utilities, at the
price charged by the suppliers, including any taxes
thereon and based upon applicable meter readings,
where available, made on or immediately prior to or im-
mediately after the Closing Date (and credits therefor to
the extent paid prior to the Closing Date) that relate to
Owned Real Property shall be apportioned between
Sellers, on the one hand, and Buyer, on the other hand,
as of midnight on the Closing Date for the period that
begins prior to the Closing Date and ends after the Clos-
ing Date.

Section 9.12 Intercompany IP Agreement; Sub-
licenses. As of the Closing Date, all Intercompany IP
Agreements and all sublicenses to any Person thereun-
der, in each case that are not assigned to Buyer or as-
sumed and assigned in accordance with this Agreement,
shall be, and are hereby, automatically terminated.
Sellers shall take all necessary actions to cause such li-
censes, grants or sublicenses that are not terminated by
virtue of the foregoing sentence to be terminated at the
Closing Date. The foregoing provision shall not affect
any sublicenses under which neither any Seller nor any
Affiliate of any Seller is the sublicensee, unless such sub-
license is terminable without cause by a Seller pursuant
to its terms.

Section 9.13 Settlement and Release.

(a)  Effective upon the Closing, in exchange for
the payment by Buyer of the Credit Bid Release Consid-
eration and other good and valuable consideration pro-
vided to the Debtors and their estates by ESL in con-
nection with the Transactions, each Debtor, for itself and
its estate, and on behalf of each of its Subsidiaries and
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controlled Affiliates (each of the foregoing, a “Seller Re-
leasing Party”), hereby absolutely, unconditionally and
irrevocably (i) releases and forever discharges ESL
from any and all Released Estate Claims, whether fore-
seen or unforeseen, contingent or actual, and whether
now known or hereafter discovered, which any of the
Seller Releasing Parties ever had or now may have, and
(ii) covenants that it shall not seek to disallow, subordi-
nate, recharacterize, avoid, challenge, dispute or collat-
erally attack the ESL Claims, provided however that
the assertion of any Claim other than a Released Estate
Claim shall not be deemed to violate this Section

9.13(a)(ii).

(b)  Effective upon the Closing, ESL’s Claims
against the Debtors arising under (i) the IP/Ground
Lease Term Loan Facility; (ii) the FILO Facility; (iii) the
Real Estate Loan 2020; (iv) the Second Lien Term Loan;
(v) the Second Lien Line of Credit Facility; (vi) the Sec-
ond Lien PIK Notes and (vii) the Citi L/C Facility (to-
gether with the any security interests securing any of
the Claims described in the preceding sub-clauses (c¢)(i)-
(vi), collectively, the “ESL Claims”) shall each be
deemed allowed for all purposes in the Bankruptcy
Cases and under the Bankruptey Code in the amounts
set forth on Exhibit G, as reduced by the credit bid set
forth in Section 3.1(b).

(e) After giving effect to the credit bid set
forth in Section 3.1(b), ESL shall be entitled to assert
any deficiency Claims, Claims arising under Section
507(b) of the Bankruptcy Code, or other Claims and
causes of action that it may have against the Debtors and
their estates in the Chapter 11 Cases, provided that (i)
no Claims or causes of action of ESL shall have recourse
to, or any other right of recovery from, any Claims or
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causes of action of the Debtors or their estates related to
Lands’ End, Inc., the “spin-off” (as such term is defined
in the Information Statement of Lands’ End, Inc. dated
March 18, 2014), Seritage Growth Properties, Inc., Ser-
itage Growth Properties, L.P, the “Transaction” (as that
term is defined in the registration statement on Form
S-11 filed by Seritage Growth Properties, which regis-
tration statement became effective on June 9, 2015), any
Claim or cause of action involving any intentional mis-
conduct by ESL, or the proceeds of any of the foregoing,
(ii) any ESL Claims arising under Section 507(b) of the
Bankruptcy Code shall be entitled to distributions of not
more than $50 million from the proceeds of any Claims
or causes of action of the Debtors or their estates other
than the Claims and causes of action described in the
preceding clause (¢)(i); provided that, in the event that,
in the absence of this clause (c¢)(ii), any such proceeds to
the Debtors or their estates would have resulted in dis-
tributions in respect of such ESL Claims in excess of $50
million, the right to receive such distributions in excess
of $50 million shall be treated as an unsecured claim and
receive pro rata recoveries with general unsecured
claims other than the Claims and causes of action de-
scribed in the preceding clause (¢)(i), and (iii) notwith-
standing any order of the Bankruptey Court to the con-
trary or section 1129 of the Bankruptey Code, it shall not
be a condition to confirmation of any chapter 11 plan filed
in the Bankruptcy Cases that any ESL Claims arising
under Section 507(b) of the Bankruptey Code be paid in
full or in part.

(d) This Section 9.13, and all statements or ne-
gotiations relating hereto, shall be governed by Federal
Rule of Evidence 408 and any corresponding state rules
of evidence. Without limiting the foregoing, neither this
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Section 9.13 nor any statements or negotiations relating
hereto shall be offered or received in evidence in any
proceeding for any purpose other than to enforce the
terms of this Section 9.13.

(e)  For the purposes of this Section 9.13, the
terms set out below shall be defined as follows:

6)) “Debtors” means each of the debt-
ors and debtors in possession in the Bankruptcy
Cases, including the Sellers.

(i))  “Released Estate Claims” means
any and all Claims and causes of action of the
Debtors and their estates against ESL arising un-
der (i) sections 363(k), 502(a) or 510(c) of the
Bankruptcy Code, (ii) equitable principles of sub-
ordination or recharacterization, or

(ili)  any other applicable Law that could
be asserted to challenge the allowance of the ESL
Claims pursuant to section 9.13(c). For the avoid-
ance of doubt the Released Estate Claims do not
include any other Claims or causes of action of the
Debtors or their estates against ESL or any other
Person, including but not limited to any Claims or
causes of action (i) for constructive or actual
fraudulent transfer under 11 U.S.C. 544(b) or
550(a) or any applicable state or federal law, for
breach of fiduciary duty (including any Claims for
breach of fiduciary duty in connection with the in-
currence of any debt described on Exhibit G), or
for illegal dividend under 8 Del. C. 170-174 or any
other state law; (ii) that are related to Lands’
End, Inc., the “spin-off” (as such term is defined
in the Information Statement of Lands’ End, Ine.
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dated March 18, 2014), Seritage Growth Proper-
ties, Inc., Seritage Growth Properties, L..P, or the
“Transaction” (as that term is defined in the reg-
istration statement on Form S-11 filed by Ser-
itage Growth Properties, which registration
statement became effective on June 9, 2015), or
(iii) that have been asserted by or on behalf of any
party in interest in the Companies’ Creditors Ar-
rangement Act, R.S.C. 1985, c. C-36 cases cap-
tioned In the Matter of a Plan of Compromise or
Arrangement of Sears Canada Ine., 9370-2751
Quebec Inc., 191020 Canada Inc., The Cut Inc.,
Sears Contact Services Inc., Initium Logistics
Services Inc., Initium Commerce Labs Inc., Init-
ium Trading and Sourcing Corp., Sears Floor
Covering Centers Inc., 173470 Canada Inc.,
2497089 Ontario Inc.,, 6988741 Canada Inc.,
10011711 Canada Inc., 1592580 Ontario Limited,
955041 Alberta Ltd., 4201531 Canada Inc., 168886
Canada Inc., and 3339611 Canada Inec., Ontario
Superior Court of Justice Court File No.: CV-17-
11846-00CL.

Section 9.14 KCD IP Covenants.

(a)  Commencing as of the date hereof (and, for
the avoidance of doubt, continuing after the Closing
Date), Sellers shall not, and shall cause all of their Affil-
iates (including KCD IP, LLC) not to, (i) sell, transfer,
assign, encumber, allow to lapse, abandon, cancel, fail to
renew, fail to continue to prosecute, protect or defend,
or otherwise dispose of or convey, any KCD IP, (ii) li-
cense, sublicense or grant any Person (other than Buyer
and its Affiliates) any rights to, as applicable, any KCD
IP or (iii) amend, renew or terminate (or fail to exercise
termination rights or option rights with respect to) any
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Contract pursuant to which any Seller or any of its Affil-
iates has granted, prior to the date hereof, any license,
sublicense, covenant not to sue or other rights under any
KCD IP, in each case of the foregoing without the prior
written consent of Buyer in its sole discretion. Sellers
shall not, and shall cause all of their Affiliates not to, sell,
assign, or in any way transfer any equity interests in
KCD IP, LLC without requiring as a condition of such
sale, assignment or transfer that the purchaser of such
equity interests agree to the limitations set forth in this
Section 9.14, and any sale, assignment or transfer in vio-
lation of this Section 9.14 shall be null and void ab initio.

(b)  Assoon as reasonably practicable after the
date hereof and in any event prior to the Closing Date,
Sellers shall use reasonable best efforts to cause KCD
IP, LLC to grant, effective as of the Closing, a perpetual,
irrevocable (provided that, if Buyer commits a material
breach of its obligations under the Exclusive License
and KCD IP, LLC gives notice to Buyer specifying the
basis for termination and Buyer fails to cure, resolve or
remediate the basis for the breach within ninety (90)
days after such notice is provided, KCD IP, LLC may
convert the exclusive license granted under the Exclu-
sive License to a non-exclusive license; and provided,
further, that if Buyer fails to cure, resolve or remediate
the basis for such material breach within one hundred
twenty (120) days after such notice is provided, KCD IP,
LLC may, upon notice to Buyer, suspend the license
with respect to the uses that cause the material breach
until such cure, resolution or remediation has been ef-
fected), worldwide, sublicensable (in connection with
uses and sublicensees of the same type and scope as
those for which sublicenses were granted by Sellers un-
der the KCD IP prior to the date hereof and, subject to
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the consent of KCD IP, LLC, such consent not to be un-
reasonably withheld, conditioned or delayed, in connec-
tion with other uses and sublicensees), transferable (A)
in whole to an Affiliate of Buyer or (B) in connection with
a sale of assets, properties, rights or businesses associ-
ated with the Kenmore Marks included in the KCD IP
or with the DieHard Marks included in the KCD IP, pro-
vided that all of the rights and obligations under the ap-
plicable license grant are assigned, and provided further
that such third party assumes in writing all of the appli-
cable rights and responsibilities of Buyer under the Ex-
clusive License) exclusive license (but subject to (i) any
licenses under the KCD IP in effect as of the Closing
Date and (ii) if the SHIP Closing shall have occurred
prior to the Closing Date, the license to Service.com in
the form of Exhibit E of the SHIP Purchase Agreement
contemplated to be entered into in connection with the
SHIP Purchase Agreement) to Buyer under all of the
KCD IP used or held for use by Sellers as of the date
hereof (including, for the avoidance of doubt, the
Kenmore Marks and the DieHard Marks, in each case
owned by KCD IP, LLC) for all purposes in connection
with the Buyer’s businesses (including the Business) and
the natural evolutions thereof. The Exclusive License
shall include the same quality control provisions as set
forth in the Kenmore License Agreement, dated as of
March 18, 2006, by and between KCD IP, LLC and
KMART Corporation, as amended by that certain First
Amendment to Kenmore License Agreement dated as of
November 29, 2009 and that certain Second Amendment
to Kenmore License Agreement dated as of March 7,
2012 and shall provide that KCD IP, LLC, as licensor,
will continue to maintain its rights to enforce, maintain
and defend the Intellectual Property licensed under the
Exclusive License in the first instance; provided that
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Buyer shall have the right to independently enforce,
maintain and defend the applicable KCD IP if the busi-
ness or businesses of Buyer of its Affiliates would other-
wise be materially adversely affected. The Exclusive Li-
cense shall otherwise be in the form proposed by Buyer
and any additional terms (other than the terms set forth
above) must be reasonably acceptable to Sellers (Sellers’
review and approval not to be unreasonably withheld,
delayed or conditioned, provided that it shall not be un-
reasonable for Sellers to not accept any such additional
terms that they reasonably consider render the license a
sale, transfer or other disposition of all or substantially
all of the assets of KCD IP, LLC). The Exclusive Li-
cense shall be subject to royalties equal to those in effect
as of the date hereof under (x) with respect to the
Kenmore Marks, the Kenmore License Agreement,
dated as of March 18, 2006, by and between KCD IP,
LLC and KMART Corporation, as amended by that cer-
tain First Amendment to Kenmore License Agreement
dated as of November 29, 2009 and that certain Second
Amendment to Kenmore License Agreement dated as of
March 7, 2012 and (y) with respect to the DieHard
Marks, the DieHard License Agreement, dated as of
March 18, 2006, by and between KCD IP, LLC and
KMART Corporation, as amended by that certain First
Amendment to DieHard License Agreement dated as of
November 29, 2009 and that certain Second Amendment
to DieHard License Agreement dated as of March 7,
2012, provided that the terms of the Exclusive License
taken collectively shall not constitute a sale, transfer or
other disposition of all or substantially all of the assets
of KCD IP, LLC.

(¢) In the event that, despite Sellers’ reasona-
ble best efforts, KCD IP, LLC has not agreed to grant
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Buyer the Exclusive License effective as of the Closing
Date by the date that is ten (10) days prior to the Clos-
ing, and provided that any such delay is not due to
Buyer’s acts or omissions, then at Buyer’s election,
Sellers shall, prior to the Closing, use reasonable best ef-
forts to obtain any Consent from KCD IP, LLC neces-
sary to assign to Buyer those KCD Agreements that are
designated for assignment and assumption by written
notice of Buyer pursuant to this Agreement, and assume
and assign such KCD Agreements in accordance with
this Agreement (such that such KCD Agreements are
Assigned Agreements as contemplated herein).

(d) In the event that, despite Sellers’ reasona-
ble best efforts, KCD IP, LLC’s Consent described in
the above clause (c) is not obtained by the date that is
five (5) days prior to the Closing, and provided that any
such delay is not due to Buyer’s acts or omissions, then
(i) Sellers shall, prior to the Closing, assume all KCD
Agreements that provide Sellers with the right to subli-
cense KCD IP to Buyer that are designated only for as-
sumption by written notice of Buyer and (ii) effective as
of the Closing Date, Sellers hereby grant to Buyer, a
perpetual, irrevocable, worldwide, royalty-bearing (as
described in Section 9.14(b)), further sublicensable,
transferable, non-exclusive sublicense under all of the
KCD IP used or held for use by Sellers as of the date
hereof (including, for the avoidance of doubt, the
Kenmore Marks and the DieHard Marks, in each case
owned by KCD IP, LLC) for all purposes in connection
with the businesses of Buyer (including the Business)
and the natural evolutions thereof, provided that to the
extent Sellers cannot grant the foregoing, Sellers
hereby grant to Buyer a non-exclusive sublicense of the
broadest scope that Sellers can grant under all the KCD
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Agreements assumed by Sellers pursuant to this clause
(d). For the purpose of this Section 9.14(d)(ii), any such
sublicense granted to Buyer is subject to (x) any licenses
under the KCD IP in effect as of the Closing Date and
(y) if the SHIP Closing shall have occurred prior to the
Closing, the license to Service.com in the form of Exhibit
E of the SHIP Purchase Agreement contemplated to be
entered into in connection with the SHIP Purchase
Agreement), and shall be of the broadest scope that
Sellers can grant under, and subject to the terms of the
relevant KCD Agreement. Buyer shall ensure that its
use of the KCD IP, as provided in this Section 9.14(d),
shall only be with respect to goods and services of a sub-
stantially similar level of quality to the goods and ser-
vices with respect to which Sellers used the KCD IP
prior to the Closing. For the avoidance of doubt, (i)
Sellers shall not reject, seek to terminate or agree to ter-
minate the KCD Agreements assumed pursuant to this
Section 9.14(d) or amend or agree to amend such Con-
tracts in any manner that narrows any of the licenses
thereunder and (ii) to the extent that Sellers cease to ex-
ist or the KCD Agreements assumed pursuant to this
Section 9.14(d) expire or terminate, the sublicense
granted herein shall survive.

(e) Solely with respect to the Exclusive Li-
cense or any sublicense granted pursuant to Section
9.14(d)(ii), Buyer agrees that (A) Sellers and their Affil-
iates (including KCD IP, LL.C) shall have no responsibil-
ity for claims by third parties arising out of, or relating
to, Buyer’s use of the KCD IP in any manner and (B) in
addition to any and all remedies, from and after the Clos-
ing, Buyer shall indemnify, defend and hold harmless
Sellers and their Affiliates (including KCD IP, LLC), for
so long as any Seller or Affiliate of Seller is in existence,
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from and against any and all third party claims that may
arise out of use of such KCD IP by or on behalf of Buyer
or any of its Affiliates or assignees, in each case other
than claims that the KCD IP infringes or otherwise vio-
lates the Intellectual Property of any third party. Ex-
cept as provided in the foregoing sentence, all Intellec-
tual Property licensed under Section 9.14(b) or Section
9.14(d)(ii) is licensed “as-is” with all faults, without war-
ranty of any kind (whether express, implied, statutory
or otherwise), and Seller does not make, and Buyer
hereby specifically disclaims, any representations or
warranties (whether express or implied, statutory or
otherwise). For the avoidance of doubt, with respect to
Section 9.14(c), the allocation of the foregoing shall be
determined by the applicable KCD Agreements that are
designated for assignment and assumption by written
notice of Buyer pursuant to this Agreement.

® For clarity, and not in limitation of the
foregoing, Buyer (or its applicable designee) may grant
a security interest in any or all of its rights and benefits
under Section 9.14(b), Section 9.14(c) or Section 9.14(d)
for collateral purposes to the Financing Sources in con-
nection with the Debt Financing.

Section 9.15 Seritage Master Lease. Any as-
signment and assumption of Seritage Master Lease shall
be an assignment and assumption of such Seritage Mas-
ter Lease in its entirety, except as otherwise agreed by
the landlord under the Seritage Master Lease.
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ARTICLE X

CONDITIONS PRECEDENT TO THE OBLIGA-
TION OF BUYER TO CLOSE

Buyer’s obligation to consummate the Transac-
tions is subject to the satisfaction or waiver, as of the
Closing, of each of the following conditions; provided,
however, that Buyer may not rely on the failure of any
condition set forth in this Article X if such failure was
caused by Buyer’s failure to comply with any provision
of this Agreement or if such failure was caused by any
action or failure to act by Seller at the direction of any
Buyer Related Party:

Section 10.1 Accuracy of Representations. The
representations and warranties of Sellers contained in
Article VI shall be true and correct as of the Closing
Date as though made on and as of the Closing Date (ex-
cept that those representations and warranties which
address matters only as of a particular date need only be
true and correct as of such date); provided, however,
that the condition in this Section 10.1 shall be deemed to
be satisfied so long as any failure of such representations
and warranties to be true and correct (without giving ef-
fect to any limitation as to “materiality” or “Material Ad-
verse Effect” set forth therein), individually or in the ag-
gregate, has not had and would not reasonably be ex-
pected to have a Material Adverse Effect. Buyer shall
have received a certificate of Sellers, signed by a duly
authorized officer of Sellers, to that effect.

Section 10.2 Sellers’ Performance. Sellers shall
have performed and complied with in all material re-
spects the covenants and agreements that Sellers are re-
quired to perform or comply with pursuant to this
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Agreement at or prior to the Closing, and Buyer shall
have received a certificate of Sellers to such effect
signed by a duly authorized officer thereof.

Section 10.3 No Material Adverse Effect. Since
the date of this Agreement, there shall not have been
any Effect that, individually or in the aggregate, has had
or could reasonably be expected to have a Material Ad-
verse Effect.

Section 10.4 No Order. No Governmental Au-
thority shall have enacted, issued, promulgated or en-
tered any Order which is in effect and has the effect of
making illegal or otherwise prohibiting the consumma-
tion of the Transactions (a “Closing Legal Impediment”).

Section 10.5 Governmental Authorizations. Any
applicable waiting period required by the HSR Act and
any extensions thereof, or any timing agreements, un-
derstandings or commitments obtained by request or
other action of the FTC and/or the Antitrust Division, as
applicable, shall have expired or been terminated.

Section 10.6 Sellers’ Deliveries. Without limit-
ing Section 10.2, each of the deliveries required to be
made to Buyer pursuant to Section 4.3 have been so de-
livered, except for such deliveries which, by their na-
ture, cannot be made on or prior to the Closing.

Section 10.7 Approval Order. The Bankruptcy
Court shall have entered the Approval Order, and the
Approval Order shall be in full force and effect and shall
not have been stayed, vacated or modified.

Section 10.8 KCD IP.

(a) Sellers shall have (i) caused KCD IP, LL.C
to grant the Exclusive License in accordance with Sec-
tion 9.14(b), (ii) obtained any Consent of KCD IP, LLC
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required under Section 9.14(c) and assigned to Buyer as
of the Closing Date all KCD Agreements referenced
therein or (iii) assumed all KCD Agreements effective as
of the Closing Date that provide Sellers with the right to
sublicense KCD IP to Buyer that are designated only for
assumption by written notice of Buyer in accordance
with Section 9.14(d).

(b) KCD IP, LLC shall not have voluntarily
filed for bankruptey under the Bankruptcy Code.

Section 10.9 Inventory and Receivables. The
aggregate amount of (i) the Inventory Value of the Ac-
quired Inventory (excluding any Pending Inventory), (ii)
the amounts due to Seller with respect to (A) the Credit
Card Accounts Receivable and (iii) the Pharmacy Re-
ceivables shall be at least $1,657,000,000. To the extent
that the aggregate amount of items (i) through (iii) in the
foregoing sentence exceeds $1,657,000,000 on the Clos-
ing Date, Sellers may reduce such amount to be equal to
$1,657,000,000 by first, transferring (at Sellers’ expense
and in consultation with Buyer) Inventory that would
otherwise be Acquired Inventory to a GOB Leased
Store or a GOB Owned Store or any other location des-
ignated by Sellers that is not a Property, until the In-
ventory Value of the Acquired Inventory is equal to
$1,553,000,000 and second, retaining as an Excluded As-
set the oldest of any Credit Card Accounts Receivable
or Pharmacy Receivables.

Section 10.10 Outstanding DIP Indebtedness.
The aggregate amount required to be paid to fully sat-
isfy the existing indebtedness of Sellers under (a) the
DIP Credit Agreement shall be no greater than
$850,000,000 and (b) the Junior DIP Term Loan shall be
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no greater than $350,000,000 (exclusive of any accrued
and unpaid interest thereon).

ARTICLE XI

CONDITIONS PRECEDENT TO THE OBLIGA-
TION OF SELLERS TO CLOSE

Sellers’ obligation to consummate the Transac-
tions is subject to the satisfaction or waiver, as of the
Closing, of each of the following conditions; provided,
however, that Seller may not rely on the failure of any
condition set forth in this Article XI if such failure was
caused by Seller’s failure to comply with any provision
of this Agreement:

Section 11.1 Accuracy of Representations. The
representations and warranties of Buyer contained in
Article VII shall be true and correct as of the Closing
Date as though made on and as of the Closing Date (ex-
cept that those representations and warranties which
address matters only as of a particular date need only be
true and correct as of such date); provided, however,
that the condition in this Section 11.1 shall be deemed to
be satisfied so long as any failure of such representations
and warranties to be true and correct (without giving ef-
fect to any limitation as to “materiality” or “material ad-
verse effect” set forth therein), individually or in the ag-
gregate, has not had and would not reasonably be ex-
pected to prevent or materially impair the ability of
Buyer to perform, or to consummate the Transactions.
Sellers shall have received a certificate of Buyer, signed
by a duly authorized officer of Buyer, to that effect.

Section 11.2 Buyer’s Performance. Buyer shall
have performed and complied with in all material re-
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spects the covenants and agreements that Buyer is re-
quired to perform or comply with pursuant to this
Agreement at or prior to the Closing, and Sellers shall
have received a certificate of Buyer to such effect signed
by a duly authorized officer thereof.

Section 11.3 No Order. No Closing Legal Im-
pediment shall be in effect.

Section 11.4 Governmental Authorizations. Any
applicable waiting period required by the HSR Act and
any extensions thereof, or any timing agreements, un-
derstandings or commitments obtained by request or
other action of the FTC and/or the Antitrust Division, as
applicable, shall have expired or been terminated.

Section 11.5 Buyer’s Deliveries. Each of the de-
liveries required to be made to Sellers pursuant to Sec-
tion 4.2 shall have been so delivered, except for such de-
liveries which, by their nature, cannot be made on or
prior to the Closing.

Section 11.6 Bidding Procedures Order. The
Bankruptcy Court shall have entered the Bidding Pro-
cedures Order, and such Order shall not have been
stayed, vacated or modified.

Section 11.7 Approval Order in Effect. The
Bankruptcy Court shall have entered the Approval Or-
der and the Approval Order shall be in full force and ef-
fect and shall not have been stayed, vacated or modified.

Section 11.8 Pay-Down of Real Estate 2020
Loan. To the extent not previously provided, at least
two (2) Business Days prior to the Closing Date, the
Sellers shall provide to the agent under the Real Estate
2020 Loan all proceeds from the sale or other disposition
of collateral pledged to secure the Real Estate 2020 Loan
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that were closed prior to the Closing Date, including,
without limitation the proceeds held in a segregated ac-
count pursuant to paragraph 27 of the Order (1) Approv-
ing the Sale of Certain Real Property, (1) Authorizing
the Assumption and Assignment of Certain Unexpired
Leases in Connection therewith, and (111) Granting Re-
lated Relief [Docket No. 1393].

ARTICLE XII

TERMINATION

Section 12.1 Termination Events.  Anything
contained in this Agreement to the contrary notwith-
standing, this Agreement may be terminated at any time
prior to the Closing:

(@) by either Sellers or Buyer:

1) if the Bankruptey Court shall have
determined that it will not enter the Approval Or-
der or if a Governmental Authority of competent
jurisdiction shall have enacted, issued, promul-
gated, enforced or entered any final and non-ap-
pealable applicable Law (including any Order)
which is in effect and has the effect of making the
Transactions illegal or otherwise restraining or
prohibiting consummation of the Transactions
and which is not satisfied, resolved or preempted
by the Approval Order; provided, however, that
the right to terminate this Agreement pursuant
to this Section 12.1(a)(i) shall not be available to
any Party whose material breach of any of its rep-
resentations, warranties, covenants or agree-
ments contained herein results in or causes such
event;
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(i)  if the Closing shall not have oc-
curred by 11:59 p.m. New York City time on Feb-
ruary 19, 2019 (the “Outside Date”); provided,
however, that the right to terminate this Agree-
ment pursuant to this Section 12.1(a)(ii) shall not
be available to any Party whose material breach
of any of its representations, warranties, cove-
nants or agreements contained herein results in
the failure of the Closing to be consummated by
such time;

(iii) if Sellers accept or agree to any
Competing Transaction or upon approval by the
Bankruptcy Court of, or the filing by or on behalf
of any Seller of a motion or other request to ap-
prove, a Competing Transaction; provided, how-
ever, that if Seller, pursuant to Section 8.2(c) and
the Bidding Procedures Order, has designated
Buyer as a “Back-Up Bidder,” then Buyer shall
not be permitted to terminate this Agreement
prior to the Outside Date except as consistent
with the terms of Section 8.2(c) and the Bidding
Procedures Order; or

(iv) by mutual written consent of
Sellers and Buyer.

(b) by Buyer:

1 in the event of any breach by any
Seller of any of its agreements, covenants, repre-
sentations or warranties contained herein that
would result in the failure of a condition set forth
in Section 10.1 or Section 10.2 to be satisfied, and
the failure of Sellers to cure such breach by the
earlier of (A) the Outside Date and (B) the date
that is fifteen (15) days after receipt of a notice in
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writing from Buyer of their intention to exercise
their rights under this Section 12.1(b)(i) as a re-
sult of such breach; provided, however, that that
the right to terminate this Agreement pursuant
to this Section 12.1(b)(i) shall not be available to
Buyer if Buyer is in breach of any of its represen-
tations, warranties, covenants or agreements
contained herein in a manner that would result in
the failure of a condition set forth in Article X1 to
be satisfied;

(i)  if any of the Bankruptcy Cases is
dismissed or converted to a case under chapter 7
of the Bankruptcy Code;

(iii)  if the Bankruptcy Court has not ap-
proved the consummation of the Transactions on
or before February 8, 2019, or if the Approval Or-
der has not been entered on or before February
8, 2019 subject to Bankruptey Court availability
(or is vacated or stayed as of such date); or

(iv)  if Sears Re shall not have agreed to
be bound by all of the terms of this Agreement as
a Seller hereunder by delivering a signature page
in the form attached hereto by 11:59 p.m. New
York City time on January 22, 2019. For the
avoidance of doubt, it is the intent of the Parties
that this Agreement shall be binding on each of
the Parties (other than Sears Re) notwithstand-
ing that Sears Re has not yet delivered its signa-
ture page hereto.

(e) by Sellers:

1) in the event of any breach by Buyer
of any of its agreements, covenants, representa-
tions or warranties contained herein that would
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result in the failure of a condition set forth in Sec-
tion 11.1 or Section 11.2 to be satisfied, and the
failure of Buyer to cure such breach by the earlier
of (A) the Outside Date and (B) the date that is
fifteen (15) days after receipt of a notice in writing
from Sellers of their intention to exercise their
rights under this Section 12.1(c)(i) as a result of
such breach; provided, however, that that the
right to terminate this Agreement pursuant to
this Section 12.1(c)(d) shall not be available to
Seller if Sellers are themselves in breach of any of
their representations, warranties, covenants or
agreements contained herein, in each case in a
manner that results in the failure of a condition
set forth in Article X to be satisfied;

(i))  if the Bankruptcy Court has not ap-
proved the consummation of the Transactions on
or before February 8, 2019, or if the Approval Or-
der has not been entered on or before February
8, 2019 subject to Bankruptcy Court availability
(or is vacated or stayed as of such date); or

(iii)  if (A) all of the conditions set forth
in Article X have been satisfied (other than those
conditions that by their nature are to be satisfied
by actions taken at the Closing, but which would
be satisfied if the Closing Date were the date of
such termination, or would have been satisfied,
assuming the Closing had in fact occurred), (B)
Buyer failed to consummate the transactions con-
templated by this Agreement by the time set
forth in Section 4.1, (C) Sellers have irrevocably
confirmed to Buyer in writing that all the condi-
tions in Article XI have been satisfied (or that it
is willing to waive any unsatisfied conditions set
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forth in Article XI) and that Sellers have indi-
cated to Buyer in writing that Sellers are ready,
willing and able to consummate the transactions
contemplated by this Agreement, (D) Sellers
have given Buyer written notice at least two (2)
Business Days prior to such termination stating
Sellers’ intention to terminate this Agreement
pursuant to this Section 12.1(¢)(iii), and (E) Buyer
fails to consummate the transactions contem-
plated by this Agreement within such two (2)
Business Day period.

Section 12.2 Effect of Termination.

(a) Subject to the first sentence of Section
12.2(b), in the event of any termination of this Agree-
ment pursuant to Section 12.1, this Agreement (other
than the provisions set forth in this Section 12.2, Section
12.3 and Article XIII) shall forthwith become null and
void and be deemed of no further force and effect. Sub-
ject to Section 12.2(b) and the provisions set forth in the
immediately preceding sentence, there shall be no liabil-
ity or obligation thereafter on the part of any Party.
Notwithstanding the foregoing, subject to the second
sentence of Section 12.2(b), any such termination shall
not limit any Party’s liability for any willful and material
breach prior to the time of such termination. For pur-
poses of this Agreement, “willful and material breach”
means a material inaccuracy or breach of any material
representation, warranty or covenant or other agree-
ment set forth in this Agreement that is a consequence
of an act or failure to act by or on behalf of the breaching
Party with knowledge that the taking of such act or fail-
ure to take such act would, or would reasonably be ex-
pected to, result in a breach of this Agreement. In the
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event of any valid termination of this Agreement pursu-
ant to Section 12.1 (other than a termination by Sellers
pursuant to Section 12.1(c)(d) or Section 12.1(c)(iii)),
Sellers shall promptly (and in no event later than two (2)
Business Days following such termination) return to
Buyer the Deposit Amount and any other deposit deliv-
ered by Buyer to Sellers pursuant to the Bidding Proce-
dures Order. Notwithstanding anything to the contrary
in this Agreement, the maximum liability of the Seller
and its Subsidiaries under this Agreement shall not ex-
ceed $30,000,000 (except in the case of a willful and ma-
terial breach, in which event such maximum liability
shall not exceed $120,000,000).

(b) In the event of any valid termination of
this Agreement by Sellers pursuant to Section 12.1(c)(d)
or Section 12.1(c)(ii), then Sellers, as Sellers’ sole and
exclusive remedy as a result of such termination, shall
have the right to retain the Deposit Amount, if any. Not-
withstanding anything to the contrary in this Agree-
ment, the maximum liability of Buyer under this Agree-
ment shall not exceed the Deposit Amount.

Section 12.3 Termination and  Adjustment
Rights of Buyer as to Properties and Related Acquired

Assets.

(a) If a material portion of any Lease Prem-
ises, a material portion of any Owned Real Property, or
a material portion of the Potential Acquired Assets re-
lated to the Lease Premises is materially damaged or de-
stroyed, or the physical condition thereof is materially
and adversely changed (including as a result of failure of
proper repair or maintenance or environmental contam-
ination that occurs from and after the date hereof), or
any Lease Premises or Owned Real Property is subject
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to a condemnation or other governmental taking of a ma-
terial portion thereof or any shopping center in which a
Lease Premises is located is damaged, destroyed or con-
demned such that the operations of such Lease Premises
are materially and adversely affected at any time from
the date of this Agreement up to and including the Clos-
ing (each of the foregoing, a “Casualty / Condemnation
Event”), Sellers shall provide prompt written notice of
such Casualty / Condemnation Event to Buyer. Buyer
shall elect within ten (10) days after notice of such Casu-
alty / Condemnation Event from Sellers, together with
Sellers’ best estimate of the net amount of insurance pro-
ceeds and/or condemnation award available to Buyer
pursuant to Section 12.3(b) (including any deductions
pursuant to Section 12.3(b)), to either (A) in the case of a
Lease Premises, acquire Designation Rights with re-
spect to such Lease Premises at the Closing or, in the
case of Owned Real Property, acquire such Owned Real
Property at the Closing and, in either case, Sellers shall
assign to Buyer any right Sellers have to any insurance
proceeds or condemnation award or proceeds relating to
such Casualty/Condemnation Event at the Closing (in-
cluding any insurance proceeds actually received by
Sellers with respect to such Casualty/Condemnation
Event, but less, as provided in Section 5.1(a)(v), (x) any
amounts used by any Seller for restoration, repair or re-
placement and (y) any recoveries or proceeds to the ex-
tent attributable to lost rents or similar costs applicable
to any period prior to the Closing) or (B) in the case of a
Lease Premises, decline to acquire Designation Rights
with respect to such Lease Premises or, in the case of
Owned Real Property, decline to acquire such Owned
Real Property, in which case the Purchase Price shall
not be reduced (but, in the case of Owned Real Property,
Seller shall assign to Buyer any right Sellers have to any
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insurance proceeds or condemnation award relating to
any such Casualty/Condemnation Event at Closing).
For the avoidance of doubt, Casualty / Condemnation
Events that are subject to this Section 12.3(a) are only
those occurring during the period from the date of this
Agreement up to and including the Closing. Addition-
ally, in the case of any Owned Real Property or Leased
Real Property with respect to which a claim for damages
to buildings or fixtures is pending as of the date of this
Agreement, Sellers shall assign to Buyer any right
Sellers have to any insurance proceeds relating to such
claim and any amounts actually received in respect of
such claim, other than any insurance proceeds in respect
of the Acquired Assets set forth on Schedule 2.1(q) in an
aggregate amount not to exceed $13,000,000, and the
Purchase Price shall not be reduced.

(b) In connection with any assignment of
awards, proceeds or insurance under this Section 12.3, (i)
such assignment of proceeds or awards shall not include
any awards, proceeds or insurance to the extent at-
tributable to lost rents or similar costs applicable to any
period prior to the applicable Closing or paid in connec-
tion with repair, restoration or replacement during such
period, and (ii) to the extent that Buyer has received
written notice thereof in reasonable detail not less than
fifteen (15) days prior to the Closing, such assignment of
proceeds or awards shall be reduced by the amount of (x)
all actual and documented, reasonable out-of-pocket re-
pair costs incurred by Sellers in connection with the re-
pair or restoration of such damage or destruction, (y) all
actual and documented, reasonable out-of-pocket collec-
tion costs of Sellers respecting any awards or other pro-
ceeds, and (z) any amounts required to be paid (and
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solely to the extent actually paid) by Sellers or the insur-
ance company to the applicable landlord under the
Lease, if applicable, or to such landlord’s lender as re-
quired pursuant to any of such lender’s financing, as ap-
plicable.

(e) Buyer shall have the right, prior to Clos-
ing, to decline to acquire (i) Designation Rights with re-
spect to any Lease and related Potential Acquired As-
sets or (ii) any Acquired Assets, in each case if and only
if any Consent from any Person (other than a Govern-
mental Authority) has not been obtained from such Per-
son or has not otherwise been provided for pursuant to
the Approval Order, the absence of which prevents the
acquisition or exercise of the Designation Rights with
respect to such Lease and related Potential Acquired
Assets or the acquisition of such Acquired Assets; pro-
vided, that if the failure to obtain such Consent is cura-
ble, Sellers shall have until the earlier of (i) the Closing
Date or (ii) ten (10) days after receipt of Buyer’s notice
of intent to terminate to obtain such Consent; and pro-
vided, (c¢) further that, for the avoidance of doubt, the
provisions of this Section 12.3(d) shall not apply with re-
spect to any license (incoming or outgoing) of any Intel-
lectual Property.

ARTICLE XIII

GENERAL PROVISIONS

Section 13.1 Public Announcements. Except as
required by applicable Law (including any Order by the
Bankruptcy Court) or pursuant to filings by Sellers with,
or in any proceeding before, the Bankruptcy Court, nei-
ther Sellers nor Buyer shall issue any press release, or
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make any public announcement concerning this Agree-
ment or the Transactions, without first consulting the
other Party or Parties.

Section 13.2 Notices. Any notice, consent or
other communication required or permitted under this
Agreement shall be in writing and shall be delivered (a)
in person, (b) via e-mail or (¢) by a nationally recognized
courier for overnight delivery service. A notice or com-
munication shall be deemed to have been effectively
given (i) if in person, upon personal delivery to the Party
to whom the notice is directed, (ii) if via e-mail, on the
date of successful transmission and (iii) if by nationally
recognized courier, one Business Day after delivery to
such courier. Rejection or other refusal to accept or in-
ability to deliver because of changed address of which no
notice has been received shall also constitute receipt.
Any such notice, election, demand, request or response
shall be addressed as follows:

If to Sellers, then to:

Sears Holdings Corporation
3333 Beverly Road

Hoffman Estates, IL 60179
Attention: General Counsel
E-mail: counsel@searshe.com

with a copy (which shall not constitute notice) to:

Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, New York 10153

Attention: Ray C. Schrock, P.C., Ellen J.
Odoner,

Gavin Westerman and Sunny Singh
E-mail: Ray.Schrock@weil.com; El-
len.Odoner@weil.com;
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Gavin.Westerman@weil.com,;
Sunny.Singh@weil.com

If to Buyer, then to:

Transform Holdco LLC

c/o ESL Partners, Inc.

1170 Kane Concourse, Suite 200

Bay Harbor Islands, FL 33154

Attention: Kunal S. Kamlani and Harold Talis-
man

Facsimile: (305) 864-1370

E-mail: kunal@eslinvest.com; harold@es-
linvest.com

with a copy (which shall not constitute notice) to:

Cleary Gottlieb Steen & Hamilton LLP

One Liberty Plaza

New York, NY 10006

Attention: Christopher E. Austin, Benet J.
O’Reilly and Sean A. O’Neal

E-mail: caustin@cgsh.com; boreilly@cgsh.com;
soneal@cgsh.com

Section 13.3 Amendment; Waiver. No amend-
ment, modification or discharge of this Agreement, and
no waiver hereunder, shall be valid or binding unless set
forth in writing and duly executed by each Party; pro-
vided that this Section 13.3, Section 13.6, Section 13.8,
Section 13.10 or Section 13.12, in each case as such Sec-
tions relate to the Financing Sources, may not be
amended in a manner adverse to the Financing Sources
without the prior written consent of the applicable Fi-
nancing Source under the applicable Debt Commitment
Letter. Any such waiver shall constitute a waiver only
with respect to the specific matter described in such
writing and shall in no way impair the rights of the Party
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granting such waiver in any other respect or at any other
time. Neither the waiver by any of the Parties of a
breach of or a default under any of the provisions of this
Agreement, nor the failure by any of the Parties, on one
or more occasions, to enforce any of the provisions of this
Agreement or to exercise any right or privilege hereun-
der shall be construed as a waiver of any other breach or
default of a similar nature, or as a waiver of any of such
provisions, rights or privileges hereunder. No course of
dealing between or among the Parties shall be deemed
effective to modify, amend or discharge any part of this
Agreement or any rights to payment of any Party under
or by reason of this Agreement.

Section 13.4 Entire Agreement. This Agree-
ment (including the Schedules and the Exhibits), the
Confidentiality Agreement and the other Transaction
Documents contain all of the terms, conditions and rep-
resentations and warranties agreed to by the Parties re-
lating to the subject matter of this Agreement and su-
persede all prior and contemporaneous agreements, un-
derstandings, negotiations, correspondence, undertak-
ings and communications of the Parties or their repre-
sentatives, oral or written, respecting such subject mat-
ter. The representations, warranties, covenants and
agreements contained in this Agreement (including the
Schedules and the Exhibits) and the other Transaction
Documents are intended, among other things, to allocate
the economic cost and the risks inherent in the Transac-
tions, including risks associated with matters as to which
the party making such representations and warranties
has no knowledge or only incomplete knowledge, and
such representations and warranties may be qualified by
disclosures contained in the Schedules. Consequently,
Persons other than the Parties may not rely upon the
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representations and warranties in this Agreement as
characterizations of actual facts or circumstances as of
the date of this Agreement or as of any other date.

Section 13.5 No Presumption as to Drafting.
Each of the Parties acknowledges that it has been rep-
resented by legal counsel in connection with this Agree-
ment and the other Transaction Documents and the
Transactions. Accordingly, any rule of law or any legal
decision that would require interpretation of any
claimed ambiguities in this Agreement or the Transac-
tion Documents against the drafting party has no appli-
cation and is expressly waived.

Section 13.6 Assignment. Subject to Buyer’s ex-
press rights of assignment with respect to any Assignee,
this Agreement, and the rights, interests and obligations
hereunder, shall not be assigned by any Party by opera-
tion of Law or otherwise without the express written
consent of the other Parties (which consent maybe
granted or withheld in the sole discretion of such other
Party); provided, however, that Buyer shall be permit-
ted, upon prior notice to Sellers but without consent of
Sellers, to assign all or any part of its rights or obliga-
tions hereunder to an Affiliate (an “Affiliated De-
signee”); provided that such assignment would not rea-
sonably be expected to prevent or materially impair or
delay the consummation of the Transactions or other-
wise be materially adverse to Sellers; provided further
Buyer shall be permitted to, at or after the Closing, col-
laterally assign its rights under this Agreement for pur-
poses of creating a security interest or otherwise assign-
ing collateral to the Financing Sources in connection
with the Debt Financing; provided further that that no
such assignment shall relieve Buyer of any of its obliga-
tions under this Agreement.
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Section 13.7 Severability. The provisions of this
Agreement shall be deemed severable, and the invalid-
ity or unenforceability of any provision shall not affect
the validity or enforceability of the other provisions
hereof. If any provision of this Agreement, or the appli-
cation thereof to any Person or any circumstance, is in-
valid or unenforceable, (a) a suitable and equitable pro-
vision shall be substituted therefor in order to carry out,
so far as may be valid and enforceable, the intent and
purpose of such invalid or unenforceable provision and
(b) the remainder of this Agreement and the application
of such provision to other Persons or circumstances shall
not be affected by such invalidity or unenforceability.

Section 13.8 Governing Law; Consent to Juris-
diction and Venue; Jury Trial Waiver.

(a)  Except to the extent the mandatory provi-
sions of the Bankruptey Code apply, this Agreement and
all claims or causes of action (whether in contract or in
tort, in law or in equity or granted by statute) that may
be based upon, arise out of or relate to this Agreement
or the negotiation, execution or performance of this
Agreement (including any claim or cause of action based
upon, arising out of or related to any representation or
warranty made in or in connection with this Agreement
or as an inducement to enter into this Agreement) shall
be governed by, and construed in accordance with, the
procedural and substantive laws of the State of Dela-
ware applicable to Contracts made and to be performed
entirely in such state without regard to principles of con-
flicts or choice of laws or any other Law that would make
the laws of any other jurisdiction other than the State of
Delaware applicable hereto. Notwithstanding anything
herein to the contrary, all claims or causes of action
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(whether in contract or tort) brought against the Financ-
ing Sources that may be based upon, arise out of or re-
late to this Agreement or the negotiation, execution or
performance of this Agreement (including any claim or
cause of action based upon, arising out of or related to
any representation or warranty made in or in connection
with this Agreement), including any dispute arising out
of or relating in any way to the Financing or the perfor-
mance thereof or the transactions contemplated
thereby, shall be governed by the Laws of the State of
New York, without giving effect to any choice of law or
conflict of law rules or provisions (whether of the State
of New York or any other jurisdiction) that would cause
the application of the Laws of any jurisdiction other than
the State of New York.

(b)  Without limitation of any Party’s right to
appeal any Order of the Bankruptey Court, (i) the Bank-
ruptey Court shall retain exclusive jurisdiction to en-
force the terms of this Agreement and to decide any
claims or disputes which may be based upon, arise out of
or relate to this Agreement, any breach or default here-
under, or the Transactions and (ii) any and all claims re-
lating to the foregoing shall be filed and maintained only
in the Bankruptcy Court, and the Parties hereby consent
and submit to the exclusive jurisdiction and venue of the
Bankruptcy Court and irrevocably waive the defense of
an inconvenient forum to the maintenance of any such
Proceeding; provided, however, that, if the Bankruptcy
Case is closed, all Proceedings based upon, arising out of
or relating to this Agreement shall be heard and deter-
mined in the Delaware Court of Chancery and any state
appellate court therefrom within the State of Delaware
(or in the event (but only in the event) that such court
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does not have subject matter jurisdiction over such Pro-
ceeding in the United States District Court for the Dis-
trict of Delaware and any federal appellate court there-
from, and the Parties hereby (a) irrevocably and uncon-
ditionally submit to the exclusive jurisdiction of the Del-
aware Court of Chancery and any state appellate court
therefrom within the State of Delaware (or in the event
(but only in the event) that such court does not have sub-
ject matter jurisdiction over such Proceeding in the
United States District Court for the District of Dela-
ware and any federal appellate court therefrom) with re-
spect to all Proceedings based upon, arising out of or re-
lating to this Agreement and the Transactions (whether
in contract or in tort, in law or in equity or granted by
statute); (b) agree that all claims with respect to any
such Proceeding shall be heard and determined in such
courts and agrees not to commence any Proceeding re-
lating to this Agreement or the Transactions (whether
in contract or in tort, in law or in equity or granted by
statute) except in such courts; (c) irrevocably and uncon-
ditionally waive any objection to the laying of venue of
any Proceeding based upon, arising out of or relating to
this Agreement or the Transactions and irrevocably and
unconditionally waives the defense of an inconvenient fo-
rum; and (d) agree that a final judgment in any such Pro-
ceeding shall be conclusive and may be enforced in other
jurisdictions by suit on the judgment or in any other
manner provided by Law. The Parties agree that any
violation of this Section 13.8(b) shall constitute a mate-
rial breach of this Agreement and shall constitute irrep-
arable harm. The parties hereto agree that a final judg-
ment in any such action or proceeding shall be conclusive
and may be enforced in any other jurisdiction by suit on
the judgment or in any other manner provided by appli-
cable Law. Notwithstanding anything to the contrary
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contained in this Agreement, each of the Parties agrees
that it will not bring or support any person in any Pro-
ceeding of any kind or description, whether in law or in
equity, whether in contract or in tort or otherwise,
against any of the Financing Sources in any way relating
to this Agreement or any of the transaction contem-
plated by this Agreement, including any dispute arising
out of or relating in any way to the Debt Commitment
Letter or the performance thereof or the financings con-
templated thereby, in any forum other than the federal
and New York state courts located in the Borough of
Manhattan within the City of New York and any appel-
late courts therefrom.

©) EACH PARTY HEREBY WAIVES, TO
THE FULLEST EXTENT PERMITTED BY APPLI-
CABLE LAW, ANY RIGHT IT MAY HAVE TO A
TRIAL BY JURY IN ANY PROCEEDING DI-
RECTLY OR INDIRECTLY BASED UPON, ARIS-
ING OUT OF OR RELATING TO THIS AGREE-
MENT OR THE TRANSACTIONS CONTEM-
PLATED HEREBY (WHETHER IN CONTRACT OR
IN TORT, IN LAW OR IN EQUITY OR GRANTED
BY STATUTE). EACH PARTY (A) CERTIFIES
THAT NO REPRESENTATIVE, AGENT OR AT-
TORNEY OF ANY OTHER PARTY HAS REPRE-
SENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (B) ACKNOWL-
EDGES THAT IT AND THE OTHER PARTY HAVE
BEEN INDUCED TO ENTER INTO THIS AGREE-
MENT BY, AMONG OTHER THINGS, THE MU-
TUAL WAIVERS AND CERTIFICATIONS IN THIS
SECTION 13.8.
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Section 13.9 Counterparts. This Agreement
may be executed in any number of counterparts (includ-
ing via electronic transmission in portable document for-
mat (pdf)) with the same effect as if the signatures to
each counterpart were upon a single instrument, and all
such counterparts together shall be deemed an original
of this Agreement. This Agreement shall become effec-
tive when, and only when, each Party shall have received
a counterpart hereof signed by the other Party. Deliv-
ery of an executed counterpart hereof by means of elec-
tronic transmission in portable document format (pdf)
shall have the same effect as delivery of a physically ex-
ecuted counterpart in person.

Section 13.10 Parties in Interest; No Third Party
Beneficiaries. Except as set forth in Section 13.12, noth-
ing in this Agreement shall confer any rights, benefits,
remedies, obligations, liabilities or claims hereunder
upon any Person not a Party or a permitted assignee of
a Party; provided that the Financing Sources are in-
tended third party beneficiaries of this Section 13.10,
Section 13.6, Section 13.8 and Section 13.12.

Section 13.11 Fees and Expenses. The Parties
agree that, except as otherwise expressly provided in
this Agreement, each Party shall bear and pay all costs,
fees and expenses that it incurs, or which may be in-
curred on its behalf, in connection with this Agreement
and the Transactions. The pre-Closing costs of any pri-
vacy ombudsman shall be borne equally between Buyer,
on the one hand, and Sellers, on the other hand, to the
extent such costs are incurred in relation to the Trans-
actions.
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Section 13.12 Non-Recourse. All Claims and Lia-
bilities that may be based upon, in respect of, arise un-
der, out or by reason of, be connected with or relate in
any manner to this Agreement, the negotiation, execu-
tion or performance of this Agreement (including any
representation or warranty made in connection with or
as an inducement to this Agreement) or the Transac-
tions may be made only against (and are those solely of)
the Persons that are expressly identified as Parties to
this Agreement. No other Person, including any Buyer
Related Party (other than Buyer) or any of the Parties’
Affiliates, directors, officers, employees, incorporators,
members, partners, managers, stockholders, agents, at-
torneys, or representatives of, or any financial advisors
or lenders to (including the Financing Sources in their
capacities as such), any of the foregoing (together, the
“Non-Recourse Parties”) shall have any liabilities for
any Claims or Liabilities arising under, out of, in connec-
tion with, or related in any manner to, this Agreement,
the Transactions or the Debt Financing or based on, in
respect of, or by reason of, this Agreement or its negoti-
ation, execution, performance or breach, whether at law,
in equity, in contract, in tort or otherwise.

Section 13.13 Schedules; Materiality. The inclu-
sion of any matter in any Schedule shall be deemed to be
an inclusion for all purposes of this Agreement, to the
extent that the relevance of such disclosure to any Sec-
tion is readily apparent from the text of such disclosure,
but inclusion therein shall not be deemed to constitute
an admission, or otherwise imply, that any such matter
is material or creates a measure for materiality for pur-
poses of this Agreement. The disclosure of any particu-
lar fact or item in any Schedule shall not be deemed an
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admission as to whether the fact or item is “material” or
would constitute a “Material Adverse Effect.”

Section 13.14 Specific Performance. The Parties
acknowledge and agree that (a) irreparable injury, for
which monetary damages, even if available, would not be
an adequate remedy, will occur in the event that any of
the provisions of this Agreement are not performed in
accordance with the specific terms hereof or are other-
wise breached, and (b) the non-breaching Party or Par-
ties shall therefore be entitled, in addition to any other
remedies that may be available, to obtain (without the
posting of any bond) specific performance of the terms of
this Agreement by the breaching Party or Parties. If
any Proceeding is brought by the non-breaching Party
or Parties to enforce this Agreement, the Party in
breach shall waive the defense that there is an adequate
remedy at Law.

[Signature pages follow]

IN WITNESS WHEREOF, the Parties have
caused this Agreement to be executed and delivered by
their duly authorized representatives, all as of the Effec-
tive Date.

* ok sk sk sk
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