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Pursuant to this Court’s Rule 22 and the All Writs Act, 28 US.C. 1651, the
undersigned, on behalf of the Wisconsin Voters Alliance and individual petitioner-
members, respectfully apply for an injunction pending appellate review of the October
14, 2020 order denying preliminary injunctive relief issued by the United States District
Court for the Eastern District of Wisconsin, pending the consideration and disposition
of the appeal from that order to the United States Court of Appeals for the Seventh
Circuit and, if necessary, pending the filing and disposition of a petition for a writ of
certiorari and any further proceedings in this Court. The United States Court of
Appeals for the Seventh Circuit on October 23, 2020 denied a motion for injunction
pending appeal.

The requested injunction pending appeal would enjoin Respondents from using
private federal election grants for the November 3 federal elections and require the
Respondents to provide an immediate, itemized and verified accounting of the private
moneys used to pay for the November 3 federal elections and the private moneys
remaining on account for that purpose.

Notably, in a related case arising out of Pennsylvania in the United States Court
of Appeals for the Third Circuit, a Rule 11 petition for writ of certiorari before
judgment of the Court of Appeals has already been filed in this Court on October 25,
2020. If the Court were to grant that petition arising out of the Third Circuit, then the
Petitioners would still request the issuance of the injunction pending the appeal in this

Seventh Circuit proceeding (to apply to the respondents in this case) plus a stay on this



Seventh Circuit proceeding pending this Court’s decision regarding the Third Circuit
proceeding.
CORPORATE DISCLOSURE STATEMENT
Pursuant to Supreme Court Rule 29.6, Wisconsin Voters Alliance, inclusive of
all the Petitioners, states that it is a non-stock, non-profit corporation, has no parent
corporation, and is not a publicly held company.

PARTIES TO THE PROCEEDING

The applicants (plaintiffs-Appellants below) are Wisconsin Voters Alliance,
David Tarczon, Elizabeth Clemens-Tarczon, Jonathan Hunt, Paula Perez, Maria Eck,
Douglas Doeran and Navin Jarugumilli. The respondents (defendant-Appellees
below) are City of Racine, City of Milwaukee, City of Kenosha, City of Green Bay
and City of Madison.

LIST OF ALL PROCEEDINGS

The related cases in this proceeding are: Wisconsin Voters Alliance, et al. v.
City of Racine, et al., Eastern District of Wisconsin, case no. 20-cv-1487 (complaint
filed Sept. 24, 2020) and the appeal filed in the U.S. Court of Appeals for the Seventh
Circuit, case no. 20-3002 (injunction pending appeal denied on October 21, 2020). A

table of related cases, including the ones arising out of Wisconsin, is provided below.

Complaint/ PI/TRO/Inj.

Federal Case Appeal Pending
Court Number Caption Title Filing App. Denial

Pennsylvania Voters Compl.
M.D. 20-cv- | Alliance et al v. Centre dismissed
Pennsylvania 1761 County et al 9/25/2020 10/21/2020
Third Circwit | 20-3175 | (same) 10/22/2020
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Wisconsin Voters
E.D. 20-cv- | Alliance et al v. City of 10/14/2020;
Wisconsin 1487 Racine, et al. 9/24/2020 10/21/2020
Seventh
Circuit 20-3002 | (same) 10/15/2020 10/23/2020
Election Integrity Fund
W.D. 20-cv- | etal v. Lansing, City of 10/2/2020;
Michigan 0950 et al 9/29/2020 10/19/2020
Sixcth Circuit 20-2048 | (same) 10/23/2020
Minnesota Voters
D. 20-cv- | Alliance et al v. City of
Minnesota 2049 Minneapolis 9/24/2020 10/16/2020
Towa Voter Alliance et
20-cv- | al v. Black Hawk
N.D. Iowa 2078 County et al 10/1/2020 10/20/2020
20-cv- | Texas Voters Alliance et
E.D. Texas 0775 al v. Dallas County etal | 10/9/2020 10/20/2020
N. D. 20-cv- | Georgia Voter Alliance
Georgia 4198 et al v. Fulton County 10/9/2020
South Carolina Votet's
D. South 20-cv- | Alliance et al v.
Carolina 03710 | Chatleston County etal | 10/22/2020

DECISIONS BELOW

A complaint and motion for preliminary injunction was filed in U.S. District
Court for the U.S. District Court for the Eastern District of Wisconsin on September
24, 2020. ECF 1. The district court denied preliminary injunctive relief on October
14. ECF 27. The district court’s order is included in the Appendix as Exhibit A. App.
1-3. The Notice of Appeal was filed in district court on October 15, 2020. ECF 30.
The district court on October 21 denied a motion for injunction pending appeal. ECF
37. The district court’s order is included in the Appendix as Exhibit B. App. 4-5. The

United States Court of Appeals for the Seventh Circuit on October 23, 2020 denied a
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motion for injunction pending appeal. The Seventh Circuit’s order is included in the
Appendix as Exhibit C. App. 6.

JURISDICTION

Wisconsin Voters Alliance, including the individual Petitioners, filed its
complaint on September 24, 2020 challenging the constitutionality of a state’s political
subdivisions accepting grants from the Center for Tech and Civic Life to conduct
federal elections. ECF 1. The respondents, Wisconsin cities, Racine, Milwaukee,
Kenosha, Green Bay, and Madison sought and received a combined grant from Center

of Tech and Civic Life of over $6.3 million:

e Green Bay: $1,093,400;

o Kenosha: $862,779;

e Madison: $1,271,788;

e Milwaukee: $2,154,500; and
e Racine: $942,100.

ECF 1. The district court has jurisdiction under 28 U.S.C. 1331 and 1343, and has
authority to issue declaratory and injunctive relief under 28 U.S.C. 1343, 1651 and
2201-02.

The United States District Court for the Eastern District of Wisconsin denied
the motion for preliminary injunction on October 14, 2020. Ex. A. Wisconsin Voters
Alliance filed a timely Notice of Appeal on October 15, 2020. ECF 30. The United
States Court of Appeals for the Seventh Circuit has jurisdiction over Wisconsin Voters
Alliance’s interlocutory appeal from the denial of the motion for preliminary injunctive

relief under 28 U.S.C. 1292.
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The district court on October 21 denied a motion for injunction pending appeal.
ECF 37, Ex. B. The United States Court of Appeals for the Seventh Circuit on October
23, 2020 denied a motion for injunction pending appeal. Ex. C.

This Court has jurisdiction under 28 U.S.C. 1651 and the Court’s precedents.
Wisconsin Voters Alliance’s application is “in aid of [this Court’s] jurisdiction,” 7d.,
because the appellate process will take months to conclude, by which time the
November 3, 2020 election will have occurred with CTCL’s private funding to pay for
our federal elections causing irreparable harm to the people’s “federal elections” on
November 3, 2020 as defined under the Elections Clause.

CONSTITUTIONAL CLAUSES INVOLVED

The U.S. Constitution, Article I, section 4 contains the Elections Clause:
Section 4: Elections
The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature thereof; but
the Congress may at any time by Law make or alter such Regulations, except as
to the Places of chusing Senators...
Article I, section 5, makes each house of Congress the judge of the elections of its
respective members:
Section 5: Powers and Duties of Congress

Each House shall be the Judge of the Elections, Returns and Qualifications of
its own Members. ..
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To the Honorable Brett M. Kavanaugh as Circuit Justice for the U.S. Court of
Appeals for the Seventh Circuit:

The Petitioners apply for an injunction pending appellate review, under 18
U.S.C. 1651 and the Court’s precedents, prior to the November 3, 2020 election to
enjoin Respondents from accepting and using private federal election grants. The
district court denied the motion for preliminary injunction on October 14. App. 1-3.
The district court denied the motion for injunction pending appeal on October 21.
App. 4-5. The Seventh Circuit denied the motion for injunction pending appeal on
October 23. App. 6.

Now, the Petitioners seek from this Court an injunction pending appellate
review. In addition to considering the merits, this Court balances the equities when
granting injunctions, “Where the question is whether an injunction should be granted
the irreparable injury facing the plaintiff must be balanced against the competing
equities before an injunction will issue.” Breswick & Co. ». U.S., 75 S.Ct. 912, 915 (U.S.
1955), citing Yakus v. United States, 321 U.S. 414, 440 (1943). The Petitioners meet the
Court’s standards for injunction pending appellate review as explained below.

Introduction

The Elections Clause is found in the beginning of the U.S. Constitution at
Article I, section 4. The guarantee of federal elections for Congressional members is a
“social contract” in which the federal government has a unique federal interest. In this
case, Respondents, local subdivisions of the state, have accepted significant moneys

from a private, non-profit corporation to pay for federal elections. The non-profit



Center for Tech and Civic Life (CTCL) has announced $250,000,000 of such federal
election grants for the November 3, 2020 election. In exchange for the private federal
election grants, the local subdivisions agree to meet the requirements of the grant, to
report back to the private, non-profit corporation and to claw-back provisions which
are an ongoing liability for the political subdivision. This petition presents the
following legal questions:

1. Whether the social contract of the Federal Elections Clause requires exclusively-
publicly-funded federal elections, thus prohibiting such private federal election
grants.

2. Whether the federal common law under the Elections Clause recognizes such
private financing as tortious interference with the social contract embedded in
the Elections Clause.

3. Whether the federal common law under the Elections Clause recognizes Article
IIT standing, an actual and concrete injury, for a resident within a political
subdivision to challenge the political subdivision accepting private federal
election grants interfering with the Elections Clause guarantee of exclusively-

publicly-funded federal elections.

STATEMENT OF FACTS

The relevant facts about CTCL’s federal private election grants to the
Respondents.

The accompanying court decisions, denying the motion for preliminary
injunctive relief and the motions for injunction pending appeal are based on undisputed
tacts about CT'CL’s private federal election grants to the Respondents. App. 1-6. The

attached J.R. Catlson report, attached as Exhibit 4, also provides details regarding

CTCL’s private federal election grant program. App. 7-26. The undisputed facts are:

e CTCL, a non-party to this action, is a nonpartisan, nonprofit organization
formed in 2012 by a “team of civic technologists, trainers, researchers, election



administration and data experts” to “foster a more informed and engaged
democracy” and to help “modernize elections.”

e CTCL has designated $250,000,000 in grant money, a donation from Jeff
Zuckerberg and his spouse, to be paid to election offices across the country “to
help ensure that [these offices| have the staffing, training, and equipment
necessary so this November every eligible voter can participate in a safe and
timely way and have their vote counted.”

e These funds may be used for election-related expenses, including to: maintain
in-person polling on election day; obtain personal protective equipment for
election officials and voters; support drive-thru voting; publish reminders to
voters to update their voter registration information; educate voters on election
policies and procedure; recruit and hire poll workers; provide increased cleaning
and sanitation at poll sites; train poll workers; expand in-person early voting
sites; and deploy additional staff or technology to improve mail ballot
processing.

e CTCL provides grant funds to any local election office that applies, and the final
grant is calculated using nonpartisan criteria.

e CTCL reports that over 1,100 local election administrators across the country
have applied for CTCL grants.

e The Appellee Wisconsin cities, Racine, Milwaukee, Kenosha, Green Bay, and
Madison sought and received a combined grant from Center of Tech and Civic
Life of over $6.3 million:

e Green Bay: $1,093,400;

o Kenosha: $862,779;

e Madison: $1,271,788;

e Milwaukee: $2,154,500; and
e Racine: $942,100.

App. 1-26. Pennsylvania V oters Alliance, et al. v. Centre County, et al., --- F.Supp.3d ---- ,

2020 WL 6158309 at *1-2 (M.D. Pa. Oct. 21, 2020).



ARGUMENT
The Court should grant the injunction pending appellate review prior to the

November 3, 2020 election. This Court’s requirements for an injunction pending

appellate review are met.

I. This lawsuit is a companion to Citizens United because, although
corporations or billionaires can constitutionally make unlimited
independent expenditures under the First Amendment, corporations or
billionaires cannot constitutionally pay for federal elections under the
Elections Clause.

This lawsuit challenging private federal election grants is a companion to Citizens
United v. Federal Election Com'n, 558 U.S. 310 (2010). In Citigens United, the Supreme
Court held, in part, that the government may not, under the First Amendment,
suppress political speech on the basis of the speaker's corporate identity and the federal
statute barring independent corporate expenditures for electioneering communications
violated First Amendment. Id. at 365. The result of Citigens United was unlimited
independent expenditures relating to campaigns.

The questions presented in this motion are related to Citizens United: can those
unlimited independent expenditures, constitutionally-authorized under the First
Amendment according to Citizens United, be made to government election officials to
pay for federal elections and to influence federal election policy?

The Petitioners’ answer based on the Elections Clause is an emphatic “no.”

Corporation or billionaires can constitutionally spend millions on independent

expenditures, but corporations or billionaires cannot constitutionally pay for federal



elections. Paying for federal elections is synonymous with influencing federal election
policy—as shown with CTCL’s requirements with its federal election grants.
The Constitution should be interpreted in this way:

The First Amendment does not apply to private federal election grants;
instead, the Election Clause prohibits private federal election grants.

To protect the federal interest in exclusively-publicly-funded federal elections, the

Court should identify a patch of federal common law—distinguishable from the First

Amendment relied on in Citizens United—recognizing a private cause of action and

standing for the Petitioners as residents of Congressional Districts to obtain

prospective relief against such private federal election grants.  Otherwise, private
funding of federal elections will eventually invalidate their Congressional elections
under the Elections Clause—which is not in their or the public’s interest.

II.  This Court should adopt a patch of federal common law under the
Elections Clause to preserve federal elections from being invalidated by
private money paying for federal elections.

This Court should adopt a patch of federal common law under the Elections
Clause necessary to protect the election process and the right to vote, intertwined as
they are, by recognizing a private cause of action and resident standing in situations
where election officials accept private money to pay for federal elections.

During the federal election process, when election officials accept private
moneys to pay for federal elections, regardless of its private source and good intentions,

the election officials tortiously interfere with the integrity of a core government public

function, the federal election process, because the “the right to vote is the right to



participate in an electoral process that is necessarily structured to maintain the integrity
of the democratic system.” Burdick v. Takushi, 504 U.S. 428, 441 (1992).

The Elections Clause is found in the beginning of the U.S. Constitution at
Article I, section 4. The guarantee of federal elections for Congressional members is a
“social contract” in which the federal government has a unique interest. Petitioners
claims this social contract is breached by Respondents’ acceptance of the private federal
election grants.

The Petitioners, to make their case under the Elections Clause and related
tederal common law, introduce three legal propositions which are not affirmed in the
current case law precedents. The first legal proposition is one of constitutional
interpretation. See Ramos v. Louisiana, 140 S.Ct. 1390, 1409 (2020) (concurring,
Sotomeyer, J.) (“Reasonable minds have disagreed over time—and continue to
disagree—about the best mode of constitutional interpretation. ) The Petitioners
claim that the social contract of the Federal Elections Clause requires exclusively-
publicly-funded federal elections, thus prohibiting such private federal election grants.
According to Petitioners, not even Congress can authorize the private funding of our
tederal elections without violating the Elections Clause.

The second and third legal propositions relate to the federal common law under
the Elections Clause. To be sure, there is “no federal general common law.” Ere R.
Co. v. Tompkins, 304 U.S. 64, 78 (1938) and “judicial lawmaking in the form of federal
common law plays a necessarily modest role,” Rodrignez v. Federal Deposit Insurance

Corporation, 140 S.Ct. 713, 717 (2020). Nonetheless, in specific contexts, “federal



common law often plays an important role.” Id. at 717. Federal “common lawmaking
must be necessary to protect uniquely federal interests.” Id. (quotations and citations
omitted).

The second legal proposition is that the federal common law under the
Elections Clause recognizes such private financing as tortious interference with the
social contract embedded in the Elections Clause and recognizes citizens as a third
party beneficiary of that social contract for standing purposes. See “Liability for
procuring breach of contract, 26 A.L.R.2d 1227 (1952), superseded in part by “Punitive
damages for interference with contract or business relationship,” 44 A.L.R.4th 1,078
(Jan. 1, 1986). “The prevailing rule in nearly all American jurisdictions is that a third
person may, in his own right and name, enforce a contractual promise made for his
benefit even though he is a stranger both to the contract and to the consideration for
the contract.” 16 Am. Jur. Proof of Facts 2d 55 (1978), citing 17 Am. Jur. 2d, Contracts
§ 302; 59 Am. Jur. 2d, Parties § 30.

The third legal proposition is that the federal common law under the Elections
Clause recognizes Article III standing, including an actual and concrete injury, for a
resident within a political subdivision to challenge the political subdivision accepting
private federal election grants interfering with the citizen’s Elections Clause guarantee
of exclusively-publicly-funded federal elections.

The “rights and obligations of the United States” includes that of the
fundamental right to vote, the protection of which is found under the U.S.

Constitution. Conducting elections is a core government public function. There
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https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281701018&pubNum=0113647&originatingDoc=Id7b1611cab8011d98870f5816ad77317&refType=TS&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

should be little doubt that government has a legitimate interest in fair and honest
elections. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 834 (1995). As this Court
has declared that the right to vote is intertwined with the right to participate in an
election process of integrity:

“No right is more precious in a free country than that of having a voice

in the election of those who make the laws under which, as good citizens,

we must live.” Wesberry v. Sanders, 376 U.S. 1, 17 (1964). But the right to

vote is the right to participate in an electoral process that is necessarily

structured to maintain the integrity of the democratic system.
Burdick v. Takushz, 504 U.S. 428, 441 (1992) citing Anderson v. Celebrezze, 460 U.S. 780,
788 (1983) and Storer v. Brown, 415 U.S. 724, 730 (1974).

Notably, this Court recently reiterated its long held view that a person’s right to
vote is “individual and personal in nature.” Gi//v. Whitford, 138 S. Ct. 1916, 1929 (2018)
quoting Reynolds v. Sims, 377 U.S. 533, 561 (1964). Thus, “voters who allege facts
showing disadvantage to themselves as individuals have standing to sue” to remedy

that disadvantage. Id., guoting Baker v. Carr, 369 U.S. 186, 206 (1962).

III. Under the Elections Clause, political subdivisions of a state have no
power to accept private money to pay for federal elections.

Under the Elections Clause, counties and cities, as political subdivisions, have
no power whatsoever over federal elections. The Elections Clause allocates the powers
exclusively to the state legislatures and to Congress:

The Times, Places and Manner of holding Elections for Senators and

Representatives, shall be prescribed in each State by the Legislature thereof; but

the Congress may at any time by Law make or alter such Regulations, except as
to the Places of chusing Senators. (sic)



US. Const.,art. I, § 4, cl. 1. The Election Clause’s phrase “manner of holding
elections” for Senators and Representatives “refers to the entire electoral process, from
the first step of registering to the last step of promulgating honest returns.” U.S. ».
Manning, 215 F. Supp. 272, 284 (W.D. La. 1963).

This Court has stated that the Elections Clause has two functions: “Upon the
States it imposes the duty (‘shal/ be prescribed’) to prescribe the time, place, and manner
of electing Representatives and Senators; upon Congress it confers the power to alter
those regulations or supplant them altogether.” _Arizona v. Inter Tribal Council of Arizona,
Inc., 570 U.S. 1, 8-9 (2013). This Court states that the Elections Clause invests the state
with power over Congressional elections subject to Congressional control:

The power of Congtress over the “Times, Places and Manner” of congressional

elections “is paramount, and may be exercised at any time, and to any extent

which it deems expedient; and so far as it is exercised, and no farther, the

regulations effected supersede those of the State which are inconsistent

therewith.” Ex parte Siebold, 100 U.S. 371, 392, 25 L.Ed. 717 (1880).
Inter Tribal Council of Arizona, Inc., 570 U.S. at 9. So, the States have “no power qua
sovereigns” regarding federal elections; whatever powers the States have regarding
tederal elections is because Congtress allows it. Fish v. Kobach, 840 F.3d 710, 731-32
(10% Cir. 2016). Nor does the Constitution impose on the United States the costs
incurred by Congress’s alterations of federal elections, traditionally borne by the States.
Voting Rights Coalition v. Wilson, 60 F.3d 1411, 1416 (9t Cir. 1995).

“Accordingly, the logic behind the plain-statement rule—that Congress must

be explicit when it encroaches in areas traditionally within a state's core governmental

functions—does not apply when Congress acts under the Elections Clause, as it did in
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enacting the NVRA.” Harkless v. Brunner, 545 F.3d 445, 455 (6th Cir. 2008). “To this
end, state election laws cannot ‘directly conflict’ with federal election laws on the
subject.” Voting for Am., Inc. v. Steen, 732 F.3d 382, 399 (5th Cir. 2013), quoting 1oting
Sfor America, Inc. v. Andrade, 488 Fed.Appx. 890, 896 (5 Cir. 2012) (citing Voting Integrity
Project, Inc. v. Bomer, 199 F.3d 773, 775 (5th Cir.2000)).

To be sure, Governors and independent redistricting committees, established
under state law, have been found constitutionally permissible under the Elections
Clause. Swmiley v. Holms, 285 U.S. 355 (1932) (whether Governor of State through veto
power shall have part in making of state laws concerning the time, place and manner
for holding elections is matter of state policy); Arigona State Legislature v. Arizona
Independent Redistricting Comz’'n, 576 U.S. 787 (2015) (Elections Clause did not preclude
State’s people from creating commissions operating independently of state legislature
to establish Congressional Districts).

But, in contrast, counties and cities have no powers over federal election policies
under the so-called Dillon’s Rule because they are mere political subdivisions of the
state. See Pennsylvania Restanrant and 1odging Association v. City of Pittsburgh, 211 A.3d 810,
816, n. 3 (Pa. 2019), aiting City of Clinton v. Cedar Rapids & M.R.R. Co., 24 Iowa 455, 475
(1868) (Dillon’s Rule). This philosophy of the Dillon’s Rule has been adopted by this
Court in interpreting federal law with such statements as:

We think the following principles have been established by them and have

become settled doctrines of this court, to be acted upon wherever they are

applicable. Municipal corporations are political subdivisions of the state, created
as convenient agencies for exercising such of the governmental powers of the

state as may be intrusted to them. For the purpose of executing these powers
properly and efficiently they usually are given the power to acquire, hold, and
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manage personal and real property. The number, nature, and duration of the
powers conferred upon these corporations and the territory over which they
shall be exercised rests in the absolute discretion of the state. Neither their
charters, nor any law conferring governmental powers, or vesting in them
property to be used for governmental purposes, or authorizing them to hold or
manage such property, or exempting them from taxation upon it, constitutes a
contract with the state within the meaning of the Federal Constitution. The
state, therefore, at its pleasure, may modify or withdraw all such powers, may
take without compensation such property, hold it itself, or vest it in other
agencies, expand or contract the territorial area, unite the whole or a part of it
with another municipality, repeal the charter and destroy the corporation. All
this may be done, conditionally or unconditionally, with or without the consent
of the citizens, or even against their protest. In all these respects the state is
supreme, and its legislative body, conforming its action to the state Constitution,
may do as it will, unrestrained by any provision of the Constitution of the United
States.

Hunter v. City of Pittsburgh, 207 U.S. 161, 178=79 (1907). This Court, more recently,

affirmed the principal of Dillon’s Rule:

The States' political subdivisions have no such inherent power and can levy
taxes only to the extent authorized by the State. See 16 E. McQuillin, Law of
Municipal Corporations § 44.05, pp. 19-24 (rev.3d ed.2003); see also Wiggins
Ferry, 107 U.S., at 375, 2 S.Ct. 257 (noting “[tjhe power of [a State] to authorize
any city within her limits to impose a license tax” on ferries).

Polar Tankers, Inc. v. City of Valdez, Alaska, 557 U.S. 1,27 (2009). Under federal common

law Dillon’s Rule, a state’s counties and cities have no inherent powers over federal

elections separate and apart from Congress’s express grants of power to them. And,

in this case, a state’s counties and cities have no express grants of power to accept

private federal election grants to fund their own federal election policies because the

Elections Clause prohibits it.

Further even if Congress wanted to authorize such private federal election

grants to the federal government, states or their political subdivisions, the Elections

Clause prohibits Congress from doing that as well. U.S. Const., Art. I, sec. 4.
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IV. A private cause of action exists under the Elections Clause and related
federal common law based on tortious interference with the “social
contract” regarding federal elections.

The district court has original jurisdiction over complaints alleging violations of
the Elections Clause. 28 U.S.C. 1331 provides “original jurisdiction of all civil actions
arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. 1343,
titled “Civil Rights and Elective Franchise,” provides that “the district courts shall have
original jurisdiction of any civil action authorized by law to be commenced by any
person” upon certain elaborated grounds. 28 U.S.C. 1343 (a) (3) provides the district
court with original jurisdiction “to redress the deprivation, under color of any State
law, statute, ordinance, regulation, custom or usage, of any right, privilege or immunity
secured by the Constitution of the United States or by any Act of Congress providing
for equal rights of citizens or of all persons within the jurisdiction of the United
States.” 28 U.S.C. 1343 (a) (4) provides the district court with original jurisdiction “to
secure equitable or other relief under any Act of Congress providing for the protection
of civil rights, including the right to vote.”

In this case, there is a “civil action authorized by law.” To protect the federal
interest in exclusively-publicly-funded federal elections, the Court should identify a
patch of federal common law to recognize a private cause of action and standing for
the Petitioners to obtain prospective relief against such private federal election grants.
Specifically, during the federal election process, when election officials accept private
moneys to pay for federal elections, regardless of its private source and good intentions,

the election officials tortiously interfere with the integrity of a core government public
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function, the federal election process, because the “the right to vote is the right to
participate in an electoral process that is necessarily structured to maintain the integtity
of the democratic system.” Burdick v. Takushi, 504 U.S. 428, 441 (1992)

Under the Elections Clause, the guarantee of federal elections for Congressional
members is a “social contract” in which the federal government has a unique federal
interest. In this case, a state’s local subdivisions have accepted moneys from a private,
non-profit corporation to pay for federal elections. In exchange for the private federal
election grants, the local subdivisions agree to meet the requirements of the grant, to
report back to the private, non-profit corporation and to claw-back provisions which
are an ongoing liability for the political subdivision.

Importantly, under the Federal Elections Clause, the federal common law
applies. See Atherton v. F.D.1.C., 519 U.S. 213, 218-19 (1997) (citations omitted) (when
courts decide to fashion rules of federal common law, the guiding principle is that a
significant conflict between some federal policy or interest and the use of state law
must first be specifically shown); United States v. Kimbell Foods, Inc., 440 U.S. 715, 728
(1979); Kamen v. Kemper Financial Services, Inc., 500 U.S. 90, 98 (1991). Petitioners
acknowledge that there is “no federal general common law.” Erie R. Co. v. Tompkins,
304 U.S. 64, 78 (1938) and that “judicial lawmaking in the form of federal common law
plays a necessarily modest role,” Rodriguez v. Federal Deposit Insurance Corporation, 140
S.Ct. 713, 717 (2020). But, nonetheless, in specific contexts, “federal common law
often plays an imp