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QUESTIONS PRESENTED

New York law provides for a medical exemption to its childhood vaccine requirements “if
any physician licensed to practice medicine in this state certifies that such immunization may be
detrimental to a child’s health.” In August 2019, the New York State Department of Health
(“DOH”) promulgated an administrative regulation narrowly pre-defining what “may be
detrimental to a child’s health” in @ manner that (1) undisputedly fails to include all the reasons a
child may need a medical exemption; and (2) in the context of school admissions, permits non-
medically trained school principals to reject the medical judgment of a child’s treating physician
about whether the child is at risk of harm. As a result, hundreds of medically fragile children were
removed from school after school principals overruled their treating physicians and revoked their
exemptions. More are removed each month. In fall 2020, the DOH issued guidance directing
schools to bar the excluded children from even being allowed to participate in entirely online
educational programming and services.

The questions presented are:

1. Do families have a fundamental right to a medical exemption from a vaccine

requirement that would likely place their child at risk of harm or death?

2. Do the challenged DOH regulation and implementing policies unconstitutionally
infringe on the right to a medical exemption, facially or as applied? Specifically, is it
unconstitutional for state actors to (a) narrowly predefine “what may cause harm” in a
manner that removes clinical judgment from licensed treating physicians and
disqualifies a substantial percentage of children at risk of serious harm from the
exemption; (b) deputize school principals to overrule a treating physician’s

determination that a child is at risk of harm; (c) deprive children of an education at any



New York public or private school — including 100% remote learning and home-based
special education services — if the parents will not subject their child to risk of harm by
vaccinating their child against medical advice?

Is an emergency injunction warranted to prevent the Respondents from excluding these

children from distance learning pending resolution of the Impacted Children’s appeal?



PARTIES AND RULE 29.6 STATEMENT

Applicants are (1) the captioned parents of medically fragile children jointly moving on
behalf of themselves, their children and all others similarly situated (collectively “Applicants” or
“the Impacted Children”)*; and (2) Children’s Health Defense (“CHD”), a not-for-profit
corporation whose mission is to safeguard children’s health through advocacy and education. CHD
has no parent corporation and there is no publicly held corporation owning 10% or more of its
stock. Applicants are the Plaintiffs in the United States District Court for the Northern District of

New York and the Appellants in the United States Court of Appeals for the Second Circuit.

Respondent against whom primary relief is sought is Howard Zucker, M.D.
(“Commissioner Zucker”), in his official capacity as the Commissioner of Health for the State of
New York Department of Health (“DOH”). Additional parties in interest are the additional
captioned Respondents excepting those from the Shenendehowa School District and the Penfield
Central School District.2 Respondents are Defendants in the Northern District of New York and

Appellees in the Second Circuit.

! Excepting Jane Koe and Jane Goe. The Koe family withdrew from the suit without prejudice. Jane Goe is still a
party to the suit but has graduated since filing so is not seeking the temporary injunctive relief for herself.

2 Claims against the Shenendehowa School District, attended by the Koe family children, were withdrawn. Jane Goe
attended the Penfield Central School District.
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DECISIONS BELOW

The short caption of this case is Jane Doe, et al v. Howard Zucker, et al. The docket number
in the pending matter before the Northern District of New York is 1:20-cv-00840-BKS-CFH. The

docket number in the pending interlocutory appeal in the Second Circuit is 20-3915.

The Second Circuit’s order denying Applicants’ motion for an injunction pending appeal,
dated January 5, 2021, is attached as Exhibit A (the “Second Circuit Order”). The District Court’s
text order, dated November 20, 2020, declining to exercise jurisdiction over the Applicants’
motion for an injunction pending appeal, is available at Docket 1:20-cv-00840-BKS-CFH [Doc.
No. 128], and a highlighted copy of that text order is attached as Exhibit B. The District Court’s
order, dated October 22, 2020, denying Applicants’ motion for a preliminary injunction, which is
the order on appeal in the Second Circuit, is attached as Exhibit C (the “PI Order”). The District
Court’s text order denying Applicants’ motion for a temporary restraining order, dated August 27,
2020, is available at Docket 1:20-cv-00840-BKS-CFH [Doc. No. 46], and highlighted in Exhibit
B. Declarations submitted with the Applicants’ Motion for a Preliminary Injunction filed in the
District Court on August 25, 2020, are attached as Exhibits D-CC and incorporated by reference

in this motion.

JURISDICTION
Applicants have a pending interlocutory appeal in the Second Circuit, pursuant to 28

U.S.C. §8 1292. This Court has jurisdiction pursuant to 28 U.S.C. § 1651.



TO THE HONORABLE SONIA SOTOMAYOR, ASSOCIATE JUSTICE OF THE
SUPREME COURT AND CIRCUIT JUSTICE FOR THE SECOND CIRCUIT:

Pursuant to Rules 20, 22, and 23 of the Rules of this Court, and 28 U.S.C. 81651,
Applicants respectfully request a writ of injunction prohibiting Respondents from excluding
children from distance learning on the basis of vaccination status if a state-licensed physician has

certified that compliance would place the child at risk of harm.

Each school district in the State already offers entirely online and remote education options
for the 2020-21 school year (“distance learning”). However, after this suit was filed last summer,
Commissioner Zucker issued guidance directing schools to exclude the Impacted Children even
from distance learning. The Impacted Children are likely to succeed on the merits, as this Court’s
prior decisions examining substantially similar burdens on medical exemptions establish that the
challenged policies are unconstitutional. Moreover, excluding medically fragile children from
distance learning because they are missing a vaccine that might harm or kill them serves no valid
state interest and will cause irreparable harm, particularly to those vulnerable children whose
families lack the resources to move out of state or pay for private tutors and services while their
rights are litigated in the courts during the coming months or years.

The fundamental right to a medical exemption from vaccines that could harm or kill a
child is indisputably clear, particularly where, as here, state-licensed physicians have certified
that full compliance puts the child at risk of serious harm. This right requires the highest level of
scrutiny. It is more strictly guarded even than well-protected fundamental liberty interests. To be
sure, the infringement on the right to a medical exemption burdens many well-established
fundamental liberty rights, such as informed consent, bodily autonomy, the right to refuse medical
treatment, parental rights, fundamental physician/patient rights, and privacy rights, each of which

independently requires strict scrutiny review. But at its core, the right to a medical exemption



derives from the inalienable right to protect one’s life, which is the most universally guarded
fundamental right - not just under our constitutional system, but in any civilized nation.

The right to self-preservation, enshrined in the Fourteenth Amendment of the United
States Constitution as inalienable, is the primary natural right. It is antecedent to the social
contract, and deeply rooted in our foundational concepts of law and justice. See, e.g., A.J.
ASHWORTH, SELF-DEFENCE AND THE RIGHT TO LIFE, 34 Cambridge L.J. 282, 282
(1975). In Commentaries on the Laws of England, William Blackstone described the right to
protect one’s “life and limb” from harm as “the primary law of nature,” holding that it is an
“absolute right” which cannot be infringed. Id. (citing 1 W. BLACKSTONE, COMMENTARIES
119). John Locke discussed the “Fundamental, sacred and inalterable law of self-preservation” as
“antecedent and paramount to all positive Laws and constitutions.” He saw the right as S0
fundamental to basic human nature that “no law can oblige a man to abandon it.” Id (citing JOHN
LOCKE, SECOND TREATISE OF GOVERNMENT, Ch Il, 6, 1690). Similar holdings are
central to the writings of most of the political and legal philosophers that helped shape our
constitutional democracy.

Unsurprisingly, this Court has consistently safeguarded the right to a medical exemption
from regulation that places a person at risk of physical harm, applying the highest level of
scrutiny. More than 100 years ago, this Court already held that requiring a person to submit to an
immunization if he is at risk of harm from the vaccine is unconstitutional. Jacobson v.
Commonwealth of Massachusetts, 197 U.S. 11, 27, 36-39 (1905) (the state’s interest in mandating
vaccines to protect the public at large from communicable disease can override personal liberty
interests but cannot supersede a person’s right to a medical exemption if he is at risk of harm from

the vaccine).



Since Jacobson, the Court has provided guidance on the limits of state involvement in
determining whether a person needs a medical exemption. As demonstrated below, two doctrines
have emerged: (1) strict harm avoidance, see Ayotte v. Planned Parenthood of N. New England,
546 U.S. 320 (2006) (holding that a medical exemption regulation is unconstitutional if it is
narrow enough, facially or as applied, to exclude anyone at risk of harm); and (2) rigorous
protection against infringement upon a chosen state-licensed provider’s “best medical judgment,”
see Doe v. Bolton, 410 U.S. 179 (1973) (holding that the state cannot interfere in medical
exemption decisions of state-licensed physicians by predefining “necessity” or subjecting their
exemptions to corroboration requirements or third-party review).

In this case, the challenged regulation and policies violate both doctrines, and will likely
be found unconstitutional.

Last August, the impacted families sought emergency preliminary injunctive relief, and
later an injunction pending appeal, in the Northern District of New York to stay the challenged
policies for the upcoming school year so that children with a medical exemption could attend
school pending resolution of the case. The lower courts denied the applications and the subsequent
emergency motion for a narrower injunction pending appeal in the Second Circuit, in which the
children sought — as they do now - access at least to online education and services pending appeal.

While the District Court found the children would be irreparably harmed by the ongoing
total deprivation of access to school (Pl Order at 9), it concluded that they are unlikely to succeed
on the merits. In so holding, the court (1) failed to recognize the right to a medical exemption as
fundamental; (2) ignored the unconstitutional conditions doctrine, proposing that since there is no
“fundamental right” to an education, any condition on access to school is subject only to rational

basis review; and (3) misread Jacobson v. Massachusetts, 197 U.S. 11 (1905), and Chief Justice



Roberts’s concurrence in South Bay Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1613-14
(2020), as establishing carte blanche authority for administrative agencies to impose unfettered
restrictions on fundamental rights in the name of public health without strict scrutiny review or
independent judicial analysis of the facts.

These foundational legal errors urgently need to be corrected as they carry great
significance nationwide. Last year, New York and California became the first states to attempt to
limit the medical exemption in such bold violation of this Court’s direct, binding precedent. Other
states are watching. If the lower courts’ decisions are allowed to stand, medically fragile children
across the nation could be put at serious risk and harmed as they are being harmed in New York
and California.

Most importantly, these children are suffering urgent, ongoing, irreparable harm every day
they are denied access to school and special education services. If denied any relief or guidance
from the Court now, it could take years for this case to proceed through the lower courts. In the
meantime, medically fragile children state-wide are in crisis. Each impacted child has a
certification from one or more licensed physician stating the child cannot safely comply with the
full vaccine schedule. The modest relief they seek -- to be allowed to participate in distance
learning pending appeal -- does no harm to anyone. The damage already done to the children
cannot be undone, but at least having some access to school and services might mitigate ongoing
new damage. Each day the children are excluded from access to desperately needed educational
services causes them to fall further behind. Hundreds of medically fragile children are falling

through the cracks. They need this Court’s urgent intervention.



STATEMENT OF THE CASE

A. New York Childhood Immunization Requirements and Exemptions.

New York Public Health Law (P.H.L.) 8 2164 requires that all New York children receive
an average of 50 doses of 16 different vaccines between birth and the age of eighteen. But the
straightforward statutory medical exemption states that “if any physician licensed to practice
medicine in this state certifies that such immunization may be detrimental to a child’s health, this
section shall be inapplicable.” P.H.L. §2164(8).

Although the lower court wrongly assumed the requirements apply only as a condition to
attend school, the plain language of the statute shows that the immunization and exemption
requirements apply to all children, whether or not they attend school. See, e.g., P.H.L. § 2164(2)
(“Every person in parental relation to a child in this state shall have administered to such child an
adequate dose or doses of an immunizing agent [on a schedule provided by the CDC]...”).

The statute further requires all public and private schools to exclude any child who does
not submit proof of immunization or a medical exemption form within 14 days of the start of
school each year. P.H.L. § 2164(7). But a family can face other consequences, such as loss of
custody or injury to a child if a physician is unable to use her best medical judgment about an
exemption.

In August 2019, without direction from the Legislature, the unelected administrators at the
DOH promulgated new regulations and policies that eviscerate the Public Health Law’s medical
exemption protection. They purportedly did so in reaction to the Legislature’s June 2019 decision
to remove the religious exemption; however, in repealing the religious exemption, the Legislature
not only left the medical exemption intact, but it had also justified the religious exemption repeal

as necessary to protect children who had medical exemptions.



It is undisputed that children with medical exemptions make up a small portion of the
public and that respecting their exemptions cannot impact herd immunity thresholds. This would
be true even if their numbers were to triple after the removal of the religious exemption, as the
DOH speculated could occur (currently, the number of applicants is 0.2% of children — even if that
number tripled, it would still be less than 1% of all school children, far below the most aggressive
estimates for herd immunity thresholds proposed by the state which require less than 10%
exemption levels).

Moreover, the Public Health Law already offers multiple less restrictive methods to protect
the public from harm should there be an outbreak of a vaccine-preventable disease. Under the
PHL, during an outbreak, schools can exclude unvaccinated students from any school with a single
case of a vaccine-preventable disease. The DOH can also impose quarantines of infected
individuals and contacts. Also, all schools right now are implementing rigorous social distancing,
daily temperature and symptom checks, and other virus prevention policies. The possibility that a
child with a medical exemption could catch, leave aside catch and pass on, a vaccine-preventable
disease is virtually zero.

Nonetheless, the DOH announced that it was adopting new regulations and aggressive
policies to impose burdens on the availability of a medical exemption so that drastically fewer
children could get one.

First, Respondents added a new subsection (I) to DOH regulation codified at 10 N.Y.C.R.R.
866.1, which predefines “what may be detrimental to a child’s health” so that physicians can no
longer exercise independent clinical judgment but must now select from a narrow list of
contraindications provided in the CDC’s Advisory Committee on Immunization Practices

“General Best Practice Guidelines” (“ACIP” guidelines). Technically the regulation also allows



exemptions to be based on the undefined category of “other nationally recognized evidence-based
standards of care.” However, Respondents admit that, in practice, the DOH and implementing
school districts do not read this as meaningfully expanding the definition beyond ACIP and in
practice only consider whether a medical exemption meets the narrow ACIP criteria without any
consideration of whether it could meet “other nationally recognized evidence-based standards of
care” than the narrow ACIP guidelines. See, e.g., Affidavit of Dr. Howard R. Sussman, consultant
to Three Villages School District, Docket 1:20-cv-00840-BKS-CFH [Doc. No. 63-26] (“When the
district provides me with a medical exemption request, | refer to the ACIPs General Best Practice
Guidelines for Immunization to determine if the student’s purported illness constitutes a
contraindication or precaution. Specially, | refer to Tables 4-1 and 4-2 of the ACIP guidelines...My
reliance on the ACIP guidelines to determine if a student has a recognized contraindication or
precaution to a particular vaccine is consistent with NYCRR 66-1.1(1).”).

The new regulation is not only arbitrary. It is dangerous. Respondents did not refute that
the ACIP guidelines are not exhaustive and were never meant to define the limits of valid medical
exemptions. The CDC itself acknowledges this. Dr. Andrew Kroger, a representative of the ACIP
committee and author of the most recent guidelines confirmed this in writing to plaintiff Jane Doe:
“The ACIP guidelines were never meant to be a population-based concept....The CDC does not
determine medical exemptions. We define contraindications. It is the medical provider’s
prerogative to determine whether this list of conditions can be broader to define medical
exemptions.” Docket 1:20-cv-00840-BKS-CFH [Doc. No. 1 1265; Doc. 41-12 27].

Inflexible adherence to ACIP necessarily eliminates hundreds of known adverse reactions
and conditions that may give rise to the need for medical exemptions. The eliminated reasons are

not fringe or speculative. Indeed, the ACIP list does not even include many of the presumptive



injuries routinely compensated by the U.S. government as acknowledged serious vaccine reactions,
leave aside the hundreds of other medical reasons for precaution or contraindication articulated in
evidence-based studies, Institutes of Medicine reports, and the manufacturers” own warnings.

In short, Respondents cannot dispute that narrowing the definition of “what may cause
harm” as they have will inevitably result in denial of at least some valid medical exemptions to
children who need one.

Second, as applied, the DOH regulations deputize school principals, with no medical
training whatsoever, to substantively review and overrule treating physicians about what qualifies
as a valid reason for exemption. Respondents admit that school principals are not qualified for this
task. As a result, most of the schools hire consulting doctors or nurses to review the medical
exemption forms and make recommendations to the principals. But, if the consultants disagree
with the treating physician, the challenged regulation authorizes the lay school principal to make
the final decision between the competing medical opinions.

Respondents admit that deputizing school principals to review and deny medical
exemptions, even in consultation with non-treating medical professionals, has and will also result
in denial of valid exemptions for children who need it. As Respondents acknowledge in their
briefing below, successful individual litigation has already even established several cases where
school principals expelled children whose exemptions fell squarely within the ACIP guidelines.

This policy endangers medically fragile children. School principals are no more qualified
to decide between differences of medical opinion than they are to substantively review the treating
physician in the first place. School principals have no understanding of the individual child’s needs
nor do they possess the medical training to decide which medical opinion will best safeguard the

child. Respondents presented no evidence to rebut this assertion.



These are very vulnerable kids. Some of these families have already lost one or more child
to an adverse vaccine reaction resulting in death. All these children have valid, evidence-based
medical reasons for exemption as certified by one or often multiple state-licensed physicians.
There is no allegation that any of their parents are unfit to make medical decisions in accordance
with their trusted medical providers or that their medical providers have done anything other than
provide their best good faith medical judgment.

B. As-Applied Challenges.

The District Court erred by characterizing this suit as “strictly facial” (over Applicants
objection), thereby denying the children’s request for an evidentiary hearing and failing to consider
the as-applied challenges at the heart of this case. The record does not support the District Court’s
characterization. The complaint states that Impacted Children challenge the policies both facially
and as-applied, see, e.g., Docket 1:20-cv-00840-BKS-CFH [Doc. No. 1 127](“The barriers and
burdens placed on the medical exemption process in New York through the new regulations are
unconstitutional both on their face and as applied.”(emphasis added)); see also Docket 1:20-cv-
00840-BKS-CFH [Doc. No. 1 Prayer for Relief C, D, and E, at 72-74](seeking relief for facial and
as-applied claims). The moving papers attached and incorporated dozens of affidavits and argued
that the regulation and policies are applied in an unconstitutional manner as well as facially

deficient. Exhibits D-CC. Despite Plaintiffs’ clear articulation, the District Court refused to

consider the as-applied challenge in its ruling.

What has happened to these medically fragile children and their families cannot be ignored
in determining whether to grant injunctive relief. A few of the many compelling individual stories
are provided as a snapshot below. Applicants respectfully request the Court additionally review

the declarations submitted with the preliminary injunction motion, attached hereto as Exhibit D
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through CC, which share substantially similar stories and reveal a heartbreaking pattern of
unconstitutional application across the state.
Jane Boe

Jane Boe is fifteen and has multiple serious diagnosed autoimmune syndromes and health
challenges, including autoimmune encephalitis, which causes progressive neurological injury and
attacks the brain. She is up to date on all immunizations aside from the meningococcal vaccine.
The unrebutted evidence below establishes that the meningococcal vaccine can only provide
personal protection and cannot prevent infection and asymptomatic transmission to others.

Jane’s health began to seriously deteriorate after her last set of immunizations at age
twelve. A few years later, her older brother died from complications caused by the meningococcal
vaccine. He had the same diagnosed conditions and vulnerabilities as Jane, and he took the vaccine
against medical advice as a freshman in college.

Jane’s physicians determined that for Jane, the risk of injury and harm far outweighs any
potential benefit from this vaccine. Her primary care physician submitted a certified exemption in
the fall of 2019. Acting under the guidance of a consultant who never even met Jane, the three
Villages School District denied the exemption and then denied two subsequently submitted
exemptions from two other treating licensed physicians, each of whom certified that Jane is at risk
of serious harm and cannot safely take the meningococcal vaccine.

After the denial of her second exemption, in December 2019, Jane was removed from
school. In March 2020, the district official expelled her, despite guidance from Elizabeth Rausch-
Phung, M.D., a non-practicing physician at the DOH, who recommended conditional acceptance
of the third exemption. Dr. Rausch-Phung’s letter indicated that death of a sibling was not listed

as a covered reason for exemption under ACIP but acknowledged one of Jane’s other bases for
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exemption did meet the ACIP criteria and should be accepted. However, the letter advised that the
school ask Jane for a fourth exemption certification in 30 days to ensure she still qualified. Despite
Dr. Rausch-Phung’s recommendation, the district did not issue a conditional acceptance. Instead,
the district expelled Jane without giving her a chance to get a fourth exemption letter, perhaps
rightly assuming that the requirement that her parents obtain a new medical exemptions every 30
days, leaving Jane with the constant uncertainty about whether she might suddenly be removed
from school again at any moment, was unreasonable.

Jane has suffered greatly as a result of the school’s callous treatment of her health needs.
The District humiliated and ostracized her, ignoring, and ridiculing valid health concerns. Her
parents had to obtain not one, but three different corroborating opinions from licensed physicians,
requiring unnecessary medical appointments, tests, and financial and emotional stress. And still,
even though all her doctors agreed that Jane cannot be safely vaccinated with the meningitis
vaccine, the District still refused to honor her exemption. The family is still grieving Jane’s brother,
and the past year has been too much for Jane in her fragile state. As her classmates remain
immersed in their lives at school, she feels abandoned, angry, and confused and struggles with
serious depression and anxiety.

Jane and John Coe

Two children in the Coe family died from adverse vaccine reactions. After establishing
causation in contested proceedings, the federal government compensated the family for a vaccine-
caused death. Several other members of the Coe family have also suffered documented severe life-
threatening adverse reactions to vaccines. The Coe children have the same genetic risk factors as
their deceased and injured family members. They have multiple documented immune system

vulnerabilities and have never been vaccinated, both for religious reasons and upon the advice of
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medical providers.

In fall 2019, the Coe family submitted lengthy evidence-based certifications from their
licensed physician accompanied by letters from their genetic counselor. The Lansing Central
School District did not respond, and the family assumed the medical exemptions had been granted.
Three months later, without warning, the District notified the family that it was denying their
medical exemption and that the children had one week to get over a dozen immunizations, each
against medical advice, or be expelled. The District attached a letter from Dr. Rausch-Phung,
advising that adverse reactions of family members, including death, are not listed as reasons to
avoid further vaccination under ACIP.

The Coe family hired an attorney who argued that the regulation also allows for “other
nationally recognized evidence-based standards of care” and that the children’s doctor provided
evidence-based reasons for exemption in his lengthy medical exemption letters. The school district
replied that its principals had not relied on Dr. Rausch-Phung’s recommendation but rather
“independently” decided to overrule the children’s doctor. The District refused to provide any
additional information about the reasons for denial or give the family any time to obtain a
corroborating opinion from a “pediatric genetic specialist,” as Dr. Rausch-Phung recommended.
Instead, the District expelled the Coe children. Though the District offers an entirely remote online
learning option to all students, its agents told the family this fall that they cannot participate. The
children are suffering and desperately want to rejoin their classmates online. The Coes both work
full time and urgently seek help so that their children do not fall further behind.

John Foe

John Foe, eleven, was born with Hirschsprung’s Disease, a rare genetic disease that
prevents the formation of connections between the brain and gastrointestinal system. As an infant,

surgeons removed a section of John’s intestine and reattached the system. He uses a prosthetic
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colon system that must be inserted every night to keep him socially continent. The surgery
profoundly affected John’s immune system, more than 70% of which is in the gastrointestinal
system. John also suffers from a long list of severe allergies. He is so sensitive to chemicals and
metals that he cannot wear sunscreen or even drink tap water. When he drinks water that is not
filtered correctly, he suffers cramping, diarrhea, and a bleeding rash around his rectum. When
antibiotics are necessary, John requires in-patient hospitalization for several days to manage
adverse symptoms of vomiting, diarrhea, and dehydration. He also requires concurrent
administration of metronidazole to minimize reaction symptoms.

Another of John’s known triggers is immunization, to which he had a severe reaction at
age three. Due to this serious reaction, and considering his and his family’s® medical histories,
John’s pediatrician determined that he was at substantial risk of having even more severe reactions
to subsequent immunization and recommended that he should not receive any more
vaccines. Pursuant to this medical advice, and in consideration of his parents’ religious beliefs,
John has not received any immunizations since his serious adverse reaction at age three.

In August 2019, John submitted a medical exemption from his pediatrician. On September
22, 2019, the Albany City School District Transportation Center informed John’s mother that the
District had denied John’s medical exemption and expelled him from school. The District based
its decision on advice from a consulting physician who never met John or his family and is
unfamiliar with John’s medical history and particular conditions.

Since September 23, 2019, the Albany City School District has barred John from attending
school. The expulsion has significantly impacted John. A very social child, John loved attending

school and was beloved by his classmates. He was an honors student, an avid participant in

3 John’s mother suffered paralysis after receiving the DTaP shot.
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marching band, chorus, chess club and running club, and affectionately referred to as the “mayor”
of his school. John also has special needs and qualified for and received critical services under a
504 plan at school. Following his expulsion, the District refused to provide John with these
services at home, and he has been without them since September 2019.

John’s parents, both teachers in the District, worked full time, and John was alone most
days trying to learn on his own in self-directed programming his family found online. The program
did not work for him and John became angry and confused. He fell into a serious depression. In
crisis, the family began making plans to disrupt their lives and careers and move to another state
though his parents are only certified to teach in New York. They were so worried about their son
they were ready to sacrifice everything — their home, their careers and all that they had built.

In desperation, the parents first submitted John’s medical exemption to several private
schools in the area. Each one accepted John’s exemption after review without issue. In March
2019, he began attending a Catholic school and finished the spring semester there. It was better
than no school, but his new school did not provide John with special education services, and John’s
family suffered unsustainable financial stress from the tuition burden. This school year, John’s
family cannot afford to send him to private school. John is once again unable to go to school. John
wants desperately to return to hisold class, where he felt at home and was beloved. Even
participation in distance learning for now with other students and teachers would make an
enormous difference to John and his family.

John Loe
John Loe is 15 and diagnosed with two forms of debilitating autoimmune encephalitis:

Pediatric ~ Acute-Onset  Neuropsychiatric ~ Syndrome (“P.A.N.S.”) and Hashimoto’s
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Encephalopathy. Since he was seven years old, he has had a medical exemption to further
immunizations.

For the first seven years of his life, John was vaccinated in strict accordance with ACIP
guidelines, receiving all the influenza and HIN1 flu vaccines that were strongly
recommended. Following a series of immunizations at age five, John’s health increasingly began
to deteriorate. His condition worsened after his age six immunizations and finally reached a crisis
point after his immunizations the following year. John became so ill that he could tolerate only a
sip of water and one saltine cracker a day. His neurological and physical symptoms became
debilitating and alarming, including hallucinations, self-harm as he banged his head in reaction to
the pain of his swelling brain, and suicidal ideation.

Desperate and scared, his parents found a pediatric neurologist, who diagnosed John’s
serious medical conditions and stabilized his health. Since age seven, the same trusted pediatric
neurologist has treated John. Upon this neurologist’s advice, John has not received any vaccines
since age seven and, until last year, his schools accorded him a medical exemption without issue.

John is current on all his immunizations except for a final booster dose of the Tdap vaccine
(tetanus, diphtheria, and pertussis) and two doses of meningococcal vaccine
(meningitis). Respondents do not contest that each of these missing vaccines can provide only
personal protection and cannot stop infection and transmission to others.

In 2018, in ninth grade, John began attending St. Anthony’s High School (“St.
Anthony’s”), a private Catholic college preparatory school in the South Huntington School
District. For 2018-19, St. Anthony’s accepted his annual medical exemption for the Tdap and
meningococcal vaccines. But in September 2019, the school refused to accept John’s medical

exemption. It based its decision on the advice of an osteopath who acts as consultant to the South
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Huntington School District, and who St. Anthony’s elected to use to assist with their review. This
consultant never met John and has no expertise in John’s serious health conditions. Based on his
advice, St. Anthony’s removed John from classes on September 20, 2019. To make matters worse,
after receiving intimidating calls from the district’s consultant, without explanation, John’s long-
relied upon and trusted pediatric neurologist dropped him as a patient.

For the remainder of the fall of 2019, the family’s life revolved around the uphill battle of
trying to return John back to school and to find a new specialist. There are few specialists with
expertise to treat John’s conditions and their waiting lists are long. John’s health and academics
declined dramatically. In November 2019, the Loes finally secured an appointment with a pediatric
immunologist with expertise in autoimmune encephalopathy. The new specialist agreed that it is
unsafe to immunize John and wrote a medical exemption immediately. St. Anthony’s denied this
request, wrongly asserting that the immunologist needed to fill out a separate medical exemption
form for each vaccines, though this is not required by the regulations. John’s mother missed
substantial work time and essentially “camped out” at the immunologist’s office to get another
appointment and a third set of forms. By then, the immunologist was hesitant to sign the new forms
because the DOH contacted him after he signed the first ones and, though nothing in the law
supports this, told him that only pediatricians who administer the vaccine can write exemptions.
After the Loes showed him the statute and regulatory guidance, the immunologist ultimately
signed the forms.

Months of bureaucratic delay followed the submission of the third set of forms. In the
meantime, John was not able to attend school, though he was still technically a student on home
instruction. In spring 2020, St. Anthony’s denied John’s third medical exemption because the

consulting osteopath asserted that the immunologist could not “sufficiently defend” the
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exemptions in his phone conversation with him. Thus, St. Anthony’s immediately and permanently
expelled John.

John’s school expulsion has been traumatic. A hallmark of his condition is severe social
anxiety. Before his expulsion, John was just at a point of recovering enough health to start
developing confidence. He was proud to have been accepted to St. Anthony’s, which had been his
dream since he was little. He was doing well in school, getting recognition for his music and was
excited to be in several school bands. He was finally overcoming some of his social anxiety and
making friends. John’s confidence has now been shattered. He is severely depressed and is not
able to keep up with his home studies.

School expulsion has dashed John’s college prospects and substantially altered the course
of his life for the worse. His parents work full time and home instruction has not been successful.
Additionally, because of his vaccine status, John was excluded from the P.S.A.T. course and has
not performed well. He feels hopelessly lost and his depression and anxiety have become
debilitating. His mother reached out to psychologists who can provide counseling about his
situation, feelings, and homeschooling encouragement, but John refuses to engage and has shut
down to an alarming degree.

REASONS FOR GRANTING THE APPLICATION

The All Writs Act, 28 U.S.C. § 1651(a), authorizes an individual Justice or the Court to
issue an injunction in “exigent circumstances” when the “legal rights at issue are indisputably
clear” and injunctive relief is “necessary or appropriate in aid of the Court’s jurisdiction.” Ohio
Citizens for Responsible Energy, Inc. v. Nuclear Regul. Comm’n, 479 U.S. 1312, 1312 (1986)
(Scalia, J., in chambers) (internal quotation marks and brackets omitted). This Court’s discretion

is broad: it may issue an injunction pending appellate review “based on all the circumstances of
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the case . . . [without] express[ing] . . . the Court’s views on the merits.” Little Sisters of the Poor
Home for the Aged, Denver v. Sebelius, 571 U.S. 1171 (2014). A Circuit Justice or the full Court
may also grant injunctive relief “[i]f there is a ‘significant possibility’ that the Court would” grant
certiorari “and if there is a likelihood that irreparable injury will result if relief is not granted.” Am.
Trucking Ass 'ns, Inc. v. Gray, 483 U.S. 1306, 1308 (1987) (Blackmun, J). Here, the factors favor

granting the application for an injunction pending appeal.

. The Right to a Medical Exemption if a Child is at Risk of Harm or Death is
Indisputably Clear.

The rights at issue in this case are indisputably clear. For more than one hundred and
fifteen years, a sufficient medical exemption has remained an explicit constitutional prerequisite
to any vaccine mandate. Jacobson, 197 U.S. at 27, 36-39 (holding the state’s interest in mandating
vaccines to protect the public at large from communicable disease can override personal liberty
interests but cannot supersede a person’s right to a medical exemption if she is at risk of harm).
It is as close to an absolute right as we possess, and indeed, has been described as “absolute” by
legal and political foundational philosophers since at least the 1600s. See, BLACKSTONE, supra.

This Court strictly guards the right to a medical exemption from otherwise permissible
health regulations as an independent fundamental right in modern jurisprudence. See, e.g., Ayotte,
546 U.S. at 325 (recognizing an independent fundamental right to a medical exemption from
otherwise permissible health regulations and holding that a medical exemption is unconstitutional
if it might exclude even a few children who are at risk of harm).

Medical exemption cases demand the highest level of scrutiny. As discussed above, not
only are there numerous fundamental liberty rights at stake — including but not limited to informed
consent, bodily autonomy, privacy, medical rights, and in the case of children, parental rights to

make important medical decisions for their children. But the right to a medical exemption is more
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than that. It is not just a liberty interest; it derives primarily from our inalienable right to protect
life, which is the most fundamental of the natural rights.

Unsurprisingly, Jacobson, which generally counseled deference to public health
calculations and predates modern fundamental rights analysis, expressly carved out medical
exemptions as an area requiring courts to engage in vigorous independent judicial review. 197
U.S. 11 at 36-39. Jacobson held that it would not only be unconstitutional to force a person to be
vaccinated in a case where she would be at risk of harm, it would be “cruel and inhuman in the
last degree.” Id. Jacobson directed that, where a person alleges that he is “not at the time a fit
subject of vaccination, or [for whom] vaccination by reason of his then condition would seriously
impair his health,” the judiciary is not only competent to strictly review the appropriate tailoring
of the medical exemption, but must do so:

We are not to be understood as holding that . . . the judiciary would not be
competent to interfere and protect the health and life of the individual concerned.
Id. at 39 (emphasis added).

Jacobson substantially predates the application of the Bill of Rights and substantive due
process liberty interest analysis to review of state action. Nonetheless, even in 1905, the Court de
facto recognized the Fourteenth Amendment’s protection of the right to life —and to be free from
government vaccine mandates that might jeopardize one’s life -- as requiring the strictest judicial
scrutiny. Indeed, to hold otherwise would be barbaric. A person may sometimes be asked to live
with the infringement of certain liberty interests in the service of the collective benefits derived
from the social contract, but no just government can force parents to sacrifice their innocent
children’s health or life for the benefit of others, leave aside hope to do so without strict scrutiny.

Since Jacobson, this Court continues to strictly guard against infringements on medical

exemptions, affording them significantly higher protection than given to infringements of
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fundamental rights derived only from liberty interests. Even where the state establishes a
compelling interest, this Court has drawn a bright line against infringements on the right to a
medical exemption for those who are at risk of harm.

In determining the sufficiency of a law’s medical exemption protection, two clear
doctrines have emerged: (1) strict harm avoidance, and (2) a bar against infringement on the
licensed provider’s independent “best medical judgment” about the necessity of an exemption.
The challenged regulations and policies violate both doctrines and are likely unconstitutional.

a. The challenged policies violate the harm avoidance doctrine.

Jacobson’s harm avoidance principle — that a state cannot compel a person to submit to
an otherwise permissible health regulation that puts him at risk of harm — continues to be strictly
observed today. Public health law scholars acknowledge this principle of harm avoidance as part
of the foundational holding of Jacobson. See, e.g., LAWRENCE O. GOSTIN, PUBLIC HEALTH
LAW: POWER, DUTY, RESTRAINT 126-28 (2d ed. 2008)(per Jacobson, public health
regulations require five elements to be constitutional: (1) public health necessity, (2) reasonable
means, (3) proportionality, (4) harm avoidance, and (5) fairness).

Since Jacobson, this Court has repeatedly upheld the harm avoidance principle, finding
that if a medical exemption is narrow enough to exclude even a few who might need it, it is
unconstitutional on its face. For instance, in Stenberg v. Carhart, this Court held that the
hypothetical possibility that a woman in need could be excluded by the challenged statute’s
narrow medical exemption rendered an otherwise permissible partial-birth abortion law
unconstitutional. 530 U.S. 914, 937 (2000). In Stenberg, it was not clear that the narrow
exemption afforded by the statute — which protected a woman’s life, but not necessarily her health
-- was insufficient to protect all at risk women. Many other arguably safer methods of post-

viability abortion were still available if the woman’s health were at risk from the continued
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pregnancy, and even the plaintiff’s experts could not point to a specific instance where a woman
would certainly need this type of abortion to protect health but not life. The Court’s analysis for
determining necessity is instructive:

The word “necessary” in Casey's phrase “necessary, in appropriate

medical judgment, for the preservation of the life or health of the

mother,” . . . cannot refer to an absolute necessity or to absolute

proof . . . Casey's words “appropriate medical judgment” must

embody the judicial need to tolerate responsible differences of

medical opinion.”

Id. at 937 (citing Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S.
833 (1992).

Similarly, in Ayotte, the Supreme Court addressed another hypothetical facial challenge
to an abortion regulation’s medical exemption, again striking it down as unconstitutionally narrow
because it allowed for the possibility that an at-risk young woman might not be covered. See 546
U.S. at 320. The challenged law required that a provider notify a minor’s parents 48 hours before
performing an abortion unless her life was in danger. This Court’s unanimous decision held that
the restriction on abortion was permissible under strict scrutiny — parents have a liberty interest
in notification 48 hours before their child has an abortion, and the state’s compelling interest in
safeguarding that right was sufficient to infringe upon a young woman’s liberty interest in
abortion. Yet, the Court held that the infringement on the separate right to a medical exemption
was unconstitutional because “in some very small percentage of cases” a young woman’s health,
but not life, might be endangered by waiting 48 hours to perform an abortion. Again, the statute
only provided an exemption where a woman’s life was threatened and did not provide a clear
exemption for situations in which a woman’s health, but not her life, were at risk; therefore, some

women might not be covered because their physician would not wish to subject themselves to

liability by operating in a grey area. There was a “bypass” option available for immediate and
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deferential judicial review in cases where a woman’s health was in jeopardy, but the Court
deemed this insufficient to ensure all at risk young women could avail themselves of the
exemption in practice. Since the medical exemption was narrow enough to permit the possibility
that some women who might need it to protect their health would not receive an exemption, the
Court held that the law’s medical exemption was unconstitutional.

Ayotte illustrates how much stricter the scrutiny is for medical exemptions compared to
other fundamental rights, even well protected rights such as abortion. A plaintiff alleging a facial
challenge to a regulation impacting abortion has to establish that “in a large fraction of cases in
which [the law] is relevant, it will operate as a substantial obstacle to a woman’s choice to undergo
an abortion.” Casey, 505 U.S. at 895. However, in analyzing a facial challenge to a medical
exemption, this Court held that, even where the risk of harm might occur only in “some very small
percentage” of cases potentially not covered by the exemption, it was too narrow and therefore
unconstitutional. Ayotte, 546 U.S. at 328.

In the above cases, even the hypothetical possibility of denial of a medical exemption if a
woman’s health might be at risk was enough to render the statutory exemption facially
unconstitutional. Here, the state’s constricted regulation on medical exemptions cannot survive
where the risks are not just hypothetical but have occurred -- hundreds of children certified by
their treating doctors as at risk of serious harm are actively being denied medical exemptions in
New York.

In this case, like in Ayotte, it is not refuted that the challenged policies will result in at least
some children being denied necessary medical exemption protection. The complaint and moving
papers provide evidence of hundreds of additional evidence-based reasons that exist beyond the

narrow ACIP guideposts that put some children at substantial risk of harm or death. Manufacturers,
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the United States government, and the Institutes of Medicine, among others, have acknowledged
these risks. The unrefuted evidence shows that even the CDC acknowledges the ACIP guidelines
cannot be used safely as the sole basis for granting or denying medical exemptions because they
do not provide an exhaustive list of valid reasons for exemption, are not population based, and
cannot supersede the clinical judgment of the treating physician. In short, Respondents’ limiting
definition is irrational and reckless.

The District Court erred by refusing to assess the unrefuted as-applied challenges. The
Impacted Children assert that, in practice, Respondents only consider whether the asserted
reasons for exemptions fall under a narrow list of ACIP contraindications. Not only did
Respondents fail to refute this, but many districts submitted affidavits admitting it. Nonetheless,
the District Court held that, since the language of the new regulation technically allows for an
undefined category of “other nationally recognized evidence-based standards of care” in addition
to ACIP, it was possible that would be read to cover all at-risk children. No evidence was
submitted to support this conclusion, which was contradicted by the Applicants factual assertions
and even Respondents’ own admissions, and the Court denied the request for an evidentiary
hearing. The District Court further refused to examine or consider the affidavits from the named
class members and dozens of additional impacted families to determine if the definition was being
applied narrowly, and thus resulting in the risk of denial of exemptions to children at risk of harm,
as the evidence proved.

Moreover, the Court applied the wrong standard for facial review, adopting Respondents’
shocking proposal that if just one school principal got her medical exemption review right, the

lawsuit should fail, even if hundreds of medically fragile children are denied valid and necessary
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exemptions. This is an error of law. Pursuant to Ayotte, a medical exemption is facially invalid if
it could possibly exclude even a very few who need its protection. Ayotte, 546 U.S. at 328.

Since the uncontested facts in this case establish that at least some children will risk
improper denial of an exemption either by the narrow definition of “what may cause harm” or by
the reckless policies allowing school principals to overrule doctors, Applicants are likely to
succeed on the merits both facially and as applied.

b. The challenged policies impermissibly infringe on the physician’s independent
medical judgment.

In addition to violating the harm avoidance principle, the challenged actions also violate
this Court’s instructions on the limits of state interference in medical necessity determinations.

Fifty years ago, this Court examined nearly identical state interference in medical
exemption determinations declared the policies unconstitutional. Doe, 410 U.S. 199-200. Doe is
a seminal case in medical exemption jurisprudence because it lays out how to balance compelling
interests of the state while safeguarding the fundamental right to a robust and inclusive medical
exemption. The ultimate compromise the Court struck is that so long as a person submits
certification from a state-licensed physician, the state cannot further encroach on the
doctor/patient relationship. See Doe, 410 U.S. at 200 (holding that if a physician is licensed by
the State, he is recognized by the State as capable of exercising acceptable clinical judgment).

In Doe, this Court examined three aspects of further state interference in the medical
exemption decision almost identical to the challenged state interference here and held each
unconstitutional.

First, the Court affirmed that the state cannot predefine “what may cause harm” as it has
done here. Rather, a physician must be able to consider a broad range of factors to clinically

determine whether a medical exemption is “necessary.” “We agree with the District Court that
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the medical judgment may be exercised in the light of all factors—physical, emotional,
psychological, familial, and the woman's age—relevant to the well-being of the patient. All these
factors may relate to health. This allows the attending physician the room he needs to make his
best medical judgment.” Id.

Several subsequent Supreme Court cases cite Doe’s warning and hold that it is
unconstitutional for the state to predefine the criteria a physician can rely upon in making medical
determinations generally. See, e.g., Planned Parenthood of Central Missouri v. Danforth, 428
U.S. 52 (1976) (citing Doe to reject state attempt to predefine viability and holding that the point
of viability, a medical determination, must be reserved to the unconstrained judgment of the
responsible attending physician); Colautti v. Franklin, 439 U.S. 379, 396-97 (1979) (affirming
Doe’s holding that the state must allow physician the “room he needs to make his best medical
judgment” and stressing that Doe “underscored the importance of affording the physician
adequate discretion in the exercise of his medical judgment in light of all attendant
circumstances”).

Pursuant to this clear line of precedent, the DOH requirement that a physician limit her
determination of “what may cause harm” to a narrow list provided in the ACIP best practices
guidelines or even any other predefined criteria beyond best medical judgment is likely unlawful.
Physicians are already duty-bound to make medical decisions based on the best available evidence
in accordance with their clinical judgment about how best to protect the patient’s safety. For the
safety of the patient, they must not be further constrained, particularly by a definition that is too
narrow to protect all children at risk of harm. As the author of the current ACIP guidelines
explained to plaintiff Jane Doe, the ACIP guidelines are neither a population-based concept nor

an exhaustive list. They are a guide for the practitioner to use as a starting point as she considers
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what is best for the individual child in light of all the circumstances, including that child’s medical
history and the physician’s clinical judgment. Removing clinical judgment and using the ACIP
guidelines in this improper and unconstitutional manner seriously endangers children lives as well
as the associated fundamental liberty interests involved in family medical decision-making.
Second, the Court held it unconstitutional to allow third parties to substantively review a
treating physician’s medical exemption determination. In so holding, the Court first
acknowledged that the admitting hospitals had good reasons to want to independently verify the
medical exemption determination before allowing the abortion to proceed at their hospital.
However, even these valid interests were deemed insufficient to allow third-party review:
Saying all this, however, does not settle the issue of the
constitutional propriety of the committee [medical exemption
review] requirement...The woman's right to receive medical care in
accordance with her licensed physician's best judgment and the
physician's right to administer it are substantially limited by this
statutorily imposed overview.”
Id. at 192 (emphasis added).
The same reasoning applies with greater force to the challenged policies here, which allow
(and encourage) non-medically trained school principals to substantively review and deny treating
physicians’ medical exemption determinations. There is not even a rational basis for such a policy.
Respondents admit that school principals are not qualified for this task. It does not solve the
problem that schools often hire non-treating consultants to help the unqualified school principals
make medical decisions for these vulnerable children. The consultants are not qualified to make
medical decisions for the children either — they have never met the children or spoken to their
parents and they do not have all of the information necessary to understand the children’s health

needs. Moreover, when these consultants present different opinions than the treating physicians,

the school principals are then once more placed in the role of making medical determinations for
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vulnerable children. School principals are no more qualified to decide between differences of
medical opinion than they are to second guess the treating physician in the first place.

Nor do school principals have the right to decide between competing medical opinions.
Rather, that right lies with the children’s parents, who alone possess the fundamental right to
direct the care and upbringing of their children, including medical decisions, which fall squarely
within that liberty interest. See Troxel v. Granville, 530 U.S. 57, 58 (2000) (“There is a
presumption that fit parents act in their children’s best interests” and thus “there is normally no
reason for the State to inject itself into the private realm of the family to further question fit
parents’ ability to make the best decisions regarding their children.”); Parham v. J.R., 442 U.S.
584, 604 (1979) (“Simply because the decision of the parent ... involves risks does not
automatically transfer the power to make that decision from the parents to some agency or officer
of the state. The same characterizations can be made for a tonsillectomy, appendectomy, or other
medical procedure ... Parents can and must make those judgments”).

It is constitutionally impermissible for the state to usurp these decisions because of a
difference of medical opinion between the treating physician and the random school district
consultant, a person who has never examined the child and who is, thus, inherently less qualified
to make critical health decisions. Such a regime is also against the child’s best interest. Advised
by their physicians, parents are in the best position to determine a course of action to protect their
medically fragile child’s health, particularly where there are differing medical opinions. Parents
of medically fragile children typically spend years working with providers, diving deep into the
medical literature, and gaining first-hand experience with their child’s reactions to various
medical interventions and triggers. They love their children and are best equipped to ask the

appropriate questions, evaluate, and make the final determination in the child’s best interests.
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These rights adhere not only to the parent but to the child as well. “The right to family
association includes the right of parents to make important medical decisions for their children,
and of children to have those decisions made by their parents rather than the state.” Wallis v.
Spencer, 202 F.3d 1126, 1141 (9th Cir. 2000).

New York State’s highest court cited Doe and held that notions of parens patriae do not
allow the state to usurp parental rights to make medical decisions, even controversial ones, as
long as the decision is supported by a state-licensed physician. Matter of Hofbauer, 47 N.Y.2d
648, 655-56, (1979) (holding that parents and children have protected constitutional rights to
choose a trusted physician and follow the advice of the state-licensed physician; pursuant to Doe
v. Bolton, the state cannot substitute its judgment based on a difference of medical opinion about
what is best for the child).

Doe’s holding is clear and prescient: medical exemptions are between a patient and her
state licensed doctor, and it is unconstitutional (and generally unsafe) for the state to deputize third
parties to second guess that determination. As this Court recognized in Doe and citing cases, “the
State does not have the constitutional authority to give a third party an absolute, and possibly
arbitrary, veto over the decision of the physician and his patient.” Danforth, 428 U.S. at 74.

Finally, Doe held that it is unconstitutional to require the treating state-licensed physician
to establish that other physicians corroborate his determination. The Court’s discussion of
corroborating opinions in Doe is particularly apposite to our case:

The reasons for the presence of the confirmation step in the statute
are perhaps apparent, but they are insufficient to withstand
constitutional challenge ... If a physician is licensed by the State, he
is recognized by the State as capable of exercising acceptable
clinical judgment.. It is still true today that ‘(r)eliance must be
placed upon the assurance given by his license, issued by an

authority competent to judge in that respect, that he possesses the
requisite qualifications.’
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Id. (emphasis added).

If it is unconstitutional to require a doctor to show that other physicians will corroborate
his opinion, it is certainly unconstitutional to overrule the treating physician when a random
consultant does not agree with a child’s doctor. This Court’s precedent repeatedly cautions that
unanimity of medical opinion cannot be required in the context of medical exemptions. Stenberg
530 U.S. at 937.

By enacting Public Health Law § 2164(8), which provides a medical exemption if “any
physician” licensed in the state certifies need, the New York State Legislature reached the
constitutional limit of permissible restriction on medical exemptions. Under Doe, further
regulation is unconstitutional. The challenged DOH regulation and policy, and the defendant
School Districts’ applications thereof, violate both the plain language of the statute and this Court’s
binding precedent by limiting medical exemptions to those with which only Respondents’ hand
picked physicians, not any state licensed physician, agree.

c. The challenged policies are not narrowly tailored to uphold a compelling state
interest sufficient to outweigh a child’s right to a medical exemption.

Respondents have not justified their medical exemption restrictions as necessary to
achieve a compelling state interest, making the risks they impose all the more unconscionable. To
the extent Respondents assert the need to protect the community from contagious disease, the
challenged policies are not narrowly tailored to that end or even rationally related.

In Roman Catholic Diocese, this Court granted injunctive relief pending appeal where the
state failed to show that the applicants had contributed to the spread of COVID-19 or that there
were no less restrictive rules that could be adopted to minimize risk. 141 S. Ct. at 67. Here, the

state has failed to meet similar burdens.
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Respondents did not submit evidence sufficient to establish that: (a) children with medical
exemptions are contributing to the spread of contagious disease; (b) there is widespread medical
fraud by state-licensed doctors requiring aggressive state interference in medical decisions; (c)
state infringements on the medical exemption are narrowly tailored enough to ensure that all
children at risk of harm will receive an exemption; or (d) that the less restrictive options available
to the state are insufficient to meet the state’s interest in limiting the spread of contagious disease
in schools.

First, Respondents failed to establish that the medical exemption as written by the State
legislature is insufficient to protect the public from the imminent spread of contagious deadly
disease.

Half the vaccines on the schedule are unrelated to herd immunity and cannot offer
protection to anyone but the recipient. Science supports this fact, which is unrefuted in the record.
Some types of vaccines, like the measles vaccine, can produce “sterilizing” immunity, which
prevents infection and transmission, but others, like the meningococcal (meningitis), Tdap
(tetanus, diphtheria, and pertussis) and IPV (inactivated polio) vaccines, can only mitigate
symptoms (“non-sterilizing immunity”). Non-sterilizing vaccines still allow for infection and
asymptomatic transmission.* Many children are only missing vaccines in this latter category. In
this context, Respondents offered no argument or evidence for why the state should compel these
vulnerable children to risk their lives by receiving a non-sterilizing vaccine against medical advice
since these vaccines cannot protect the public, only the individual.

For those categories of vaccines that can provide protection from transmission as well as

symptoms, Respondents concede the number of children seeking a medical exemption is far too

4 Other than tetanus, which is not communicable person to person.
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low to impact herd immunity, as recognized by the Legislature when it declined to remove or
amend the medical exemption despite the measles outbreak last year.

Even if the number of children seeking exemption increased threefold with the removal
of the religious exemption (rising from 0.2% to 0.6% of school children), that number is still too
small a percentage to realistically impact herd immunity thresholds, which Respondents assert
require 80-95% coverage for sterilizing vaccines (non-sterilizing vaccine coverage cannot create
herd immunity).

Second, Respondents did not submit any evidence establishing that there is a widespread
problem of state-licensed physicians fraudulently writing medical exemptions in violation of their
ethical duties of care. Physicians are already duty-bound to make medical decisions in their best
medical judgment, based on clinical evaluation of the patient and in light of the evidence-based
data relevant to protecting the patient’s health and life. There is no reason to take clinical judgment
away from physicians and impose a narrow regulatory definition of what “may cause harm,”
particularly not one that is insufficient to cover all the reasons a child may be at risk of harm.
Furthermore, as the Court found concerning in Ayotte, physicians may not certify needed medical
exemptions if unsure that their determinations of medical necessity fit within the arbitrary new
definition, even in cases where the child is at risk of serious harm. Differences of opinion about
what qualifies under ACIP are common among licensed medical practitioners, as evidenced by the
as-applied challenges in this case.

Third, the DOH did not submit evidence proving why available statutory options will not
suffice to meet their goal of limiting the spread of contagious disease in schools. If there were an
outbreak of a vaccine preventable disease (currently there are none in the state), the DOH has less

restrictive means of mitigating risk. The agency can require any unvaccinated child to stay on
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home instruction until the outbreak subsides at her school. The agency can also employ quarantine,
and temperature and symptom checks.

Most relevant to this motion, Respondents have not advanced any permissible reason to
exclude the Impacted Children from online education. The children cannot pose a health threat to
their classmates through the computer. The state’s only apparent justification is they hope to
coerce parents into waiving their fundamental rights by conditioning access to vital benefits on
the parents agreement to contravene medical advice and subject their children to risk of harm or
death. This is a violation of the unconstitutional conditions doctrine and is not a valid purpose, let
alone a compelling state interest.®

Even if the State had provided evidence that the burdensome measures implemented are
necessary and narrowly tailored to support compelling state interests, it is doubtful that such
interests could override the children’s interest in protecting their life and health.

In the abortion context, courts acknowledge that the state has a compelling interest in
protecting the life of the unborn child, and that the state’s interest outweighs the woman’s liberty
interests in ending the pregnancy post-viability — if a woman proceeds with an abortion at that
point, the fetus, who otherwise has a chance to survive, will die. However, even in the abortion
context, where it is certain a child will die if the woman has a post-viability abortion, the state’s

compelling interest cannot outweigh a woman’s right to protect her health or life where continuing

5 In addition to the failures of the state to narrowly tailor its infringements on the fundamental right to a
medical exemption, these children all meet the definition of disabled children pursuant to Section 504 of the
Rehabilitation Act of 1973, and their complaint alleges violations of Section 504 as well as violations of Constitutional
rights. Under the standards governing exclusion of children with disabilities from school, the state must establish that
the excluded children pose a “direct threat” to their classmates sufficient to be denied reasonable accommodations.
As noted above, there is no basis to claim these children pose a direct threat to classmates if they are able to join their
classes online, and such a reasonable accommodation should not be denied while the Impacted Children litigate the
constitutional sufficiency of the medical exemption provided in New York.
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the pregnancy might place her at risk of physical harm, full stop.

Here, the state cannot argue, as it can in the abortion context, that allowing a child to opt-
out of a vaccine requirement will necessarily (or even likely) result in death or harm to another.

The DOH appeared to justify the restrictions by pointing to a measles outbreak in 2018-19
which infected approximately 1,000 people over the course of a year. Every infected person
recovered. No evidence was presented, or in fact exists, that a single child with a medical
exemption caught measles or contributed in any way to the spread during the outbreak.

Moreover, without diminishing valid societal reasons to encourage widespread measles
vaccination, the basic facts establish that the rate of death is relatively low for this disease and
there are no current outbreaks to justify placing medically fragile children’s lives at risk. It is
undisputed that the measles outbreak ended more than a year ago and that there were no casualties
during that outbreak. In fact, there have been no confirmed casualties from measles in New York
for decades, despite much greater numbers of exempt children in the past due to the prior
availability of the religious exemption as well as the medical exemption.

Even before a vaccine existed, the risk of death from measles in this country was very low.
According to the CDC, “[i]n the decade before 1963 when a vaccine became available, nearly all
children got measles by the time they were 15 years of age. It is estimated 3 to 4 million people in
the United States were infected each year. Also each year, among reported cases, an estimated 400
to 500 people died.”® Pursuant to these estimates, the fatality rate of measles is about 0.01%.

Assuming, arguendo, that the State had presented evidence showing that the children pose
a direct threat (which has not been established), at best, the argument would be that there is some

unspecified chance that the child’s exemption could lead to another person catching and possibly

® https://www.cdc.gov/measles/about/history.html
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being harmed by a disease that might have been prevented had the child taken the vaccine. Though
this may be enough of a compelling reason to allow the state to infringe on liberty interests, like
the right to refuse vaccination for philosophical reasons, it is not a sufficient reason to ask the child
to risk her own health or life.

This was a central holding of Jacobson, which cautioned that it is unconstitutional to
demand someone sacrifice her health or life in service of public health goals. 197 U.S. 11 at 36-
39. As this Court recognized in Ayotte, if a medical exemption can exclude even one child who
needs it, it is unconstitutional. 546 U.S. at 328. Even where the state has shown a compelling
interest supporting its desire to limit unnecessary medical exemptions, the requirement that a state-
licensed physician has to approve the exemption is sufficient to meet that need and is the limit of
allowable state infringement on the process. Doe, 410 U.S. 199-200.

1. The Lower Courts’ Decisions Exacerbate Confusion on Constitutional Issues of
Nationwide Importance.

As this Court’s precedent shows, and justice demands, the right to a medical exemption
where a child is at risk of harm or death is a fundamental constitutional right requiring the highest
level of judicial scrutiny. Respondents are impermissibly burdening this right by violating the
limits of incursion set forth in Jacobson, Doe, and Ayotte, among other Supreme Court decisions
cautioning against state infringements on the right to a medical exemption. Yet the courts below
denied injunctive relief without applying strict scrutiny. They justified this with three fundamental

legal errors, each of which implicates issues of critical national importance.

First, the lower courts failed to apply this Court’s precedent on medical exemptions,
improperly conflating the right to abortion with the right to a medical exemption and suggesting
that the Court’s precedent only applies to abortion cases. Second, the lower court misread

Jacobson as requiring blanket judicial deference to any law or policy that implicates vaccines,
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even where such policies substantially burden a child’s right to a medical exemption to protect her
life or health. Third, the District Court ignored the “unconstitutional conditions” doctrines and held
that any requirements related to school access, even those that burden fundamental rights, are
absolved from strict scrutiny since there is no “fundamental right” to an education.

a. Doe and Ayotte apply to all medical exemption cases, not just abortion cases.

The District Court failed to recognize that the inalienable right to life includes the right to
refuse state mandated vaccines that a licensed physician has certified may kill or seriously harm.
Instead, the District Court conflated the right to a medical exemption with the separate right to an
abortion, failing to apply this Court’s clear guidance on the limits of state infringement on medical
exemptions by asserting that Doe and Ayotte only apply to medical exemptions from abortion

regulations.

Nothing in the case law supports this theory. In fact, this Court already confirmed that Doe
applies outside the abortion context. In Whalen v. Roe, the Supreme Court examined a legal
challenge to New York State regulations requiring the collection of data on controlled substance
prescriptions across the state. 429 U.S. 589, 603 (1977). The Court ultimately held that the
anonymous collection of data was permissible, but specifically cautioned that, pursuant to Doe, it
would be unconstitutional if patient access to controlled medications were to be “conditioned on
the consent of any state official or third party” other than a person’s chosen state-licensed
physician. Id. Whalen, which has no relation to abortion, expressly clarifies that Doe applies to all

medical decision-making, not just abortions.

Moreover, as discussed above, Ayotte defines the right to a medical exemption as a separate
right from the liberty interest in an abortion. Ayotte, 546 U.S. at 325. There, though the state’s

compelling interest was deemed sufficient to override the liberty interests at stake, the Court held
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this separate right to a medical exemption could not be infringed, no matter how compelling the
state’s interest. Even the possibility that a medical exemption was narrow enough to exclude the
very small percentage who might need it rendered the exemption unconstitutionally narrow. Id at
328. Therefore, the Court remanded the case to the lower court to determine if any part of the
remaining statute other than the medical exemption could be saved through declaratory or

injunctive relief or severance, or if the entire parental notification statute needed to be struck down.

In failing to apply strict scrutiny to medical exemption review, the District Court also failed
to follow the clear guidance in Jacobson, which addressed immunizations not abortion. Jacobson
was the first case to articulate the right to a medical exemption and prepared a framework later
followed in the abortion context. Jacobson held that the state has a right to defend the community
from contagious disease, which can override personal liberty interests in certain emergency
circumstances (essentially a prequel to compelling state interest analysis). But it recognized that
even the most compelling state interest was insufficient to override a person’s right to defend his
own life through a medical exemption if he was personally at risk of serious harm or death from
the vaccine. Jacobson stressed that the determination of whether a medical exemption was too
narrow to protect such persons is a matter for rigorous independent judicial review, without the

deference given to general public health decisions.

As recognized in the Roman Catholic Diocese case, Jacobson essentially set up tiers of
scrutiny decades before this Court formally adopted modern substantive due process analysis.
Even in 1905, this Court properly recognized that the right to a medical exemption requires the

highest level of scrutiny and independent judicial review.
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b. The Unconstitutional Conditions Doctrine Requires Strict Scrutiny Review.

The District Court’s reasoning for denying injunctive relief, and failing to apply strict
scrutiny, violates the unconstitutional conditions doctrine and misapplies the incidental burdens
doctrine.

Though failing to recognize that a medical exemption is an independent fundamental right,
the District Court did acknowledge that other fundamental rights are at stake in this case, such as
the well-established right to refuse medical treatment and the parental right to make medical
decisions for their children. The lower court even acknowledged that Whalen v. Roe requires that
Doe be applied to all medical decision-making, not just abortion related exemptions, and that
strict scrutiny is required for assessment of state interference in medical decision-making.

Nonetheless, the District Court sidestepped strict scrutiny analysis, reasoning that the
Impacted Children “are unlikely to succeed in showing that the medical exemption regulations
directly infringe on these fundamental rights, as they do not force parents to consent to
vaccination. Thus, the right being burdened is the right to attend school at a public or private
institution...And, the Second Circuit has made clear, ‘the right to public education is not
fundamental.””

As a threshold matter, the District Court made a clear error of fact. The childhood vaccine
requirements apply to all children and are not merely a condition precedent to attend school. The
plain language of P.H.L. § 2164, and the challenged regulation defining “what may cause harm,”
require that every child under the age of 18 must be in compliance with the childhood vaccine
schedule, not just children who wish to attend school. Though expulsion from school is one
consequence that can arise if a needed medical exemption is denied due to the narrow new

regulatory definition, other serious consequences include interference with the right to make
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medical decisions based on a physician’s best medical judgment and loss of custody. The direct
burden here is on the right to a medical exemption, and loss of access to school is merely one of
several consequences that may ensue.

Even if the policies only applied as a condition to be allowed to attend any public, private
or online school in New York, the burdens the condition places on fundamental rights would still
require strict scrutiny review. The government cannot condition receipt of a benefit, fundamental
or not, on the waiver of a constitutional protection. “[E]ven though a person has no ‘right’ to a
valuable governmental benefit and even though the government may deny him the benefit for any
number of reasons, there are some reasons upon which the government may not rely. It may not
deny a benefit to a person on a basis that infringes his constitutionally protected interests.” Perry
v. Sinderman, 408 U.S. 593, 597 (1972).

The unconstitutional conditions doctrine “vindicates the Constitution's enumerated rights
by preventing the government from coercing people into giving them up.” Koontz v. St. Johns
River Water Mgmt. Dist., 570 U.S. 595, 604 (2013). In Agency for International Development, for
example, the plaintiffs brought a successful facial challenge to the application of a 2003 law that
required a statement against prostitution as a condition of eligibility for a discretionary grant to
help stop the spread of HIV. 570 U.S. 205 (2013). The government argued that since NGOs are
not entitled to such grants, this was a proper condition designed to advance compelling government
interests that only incidentally burdened free speech rights. This Court disagreed, recognizing that
the government is not allowed to do indirectly what it cannot do directly in conditioning a
government benefit. After finding the condition’s infringement on fundamental speech rights was
not likely to meet strict scrutiny review, preliminary injunctive relief against the coercive condition

was upheld.
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Here, it is well established that the state cannot subject medical exemption decisions
written by state-licensed physicians to burdensome review or demand that parents vaccinate their
children against the advice of licensed physicians. The state cannot get around this by conditioning
a benefit, particularly a benefit as vital as access to an education at any school in the state, on
waiver of these rights. Respondents openly admit that their reason for denying the children access
to online education is to coerce parents into waiving their medical exemption even though a
licensed physician has certified that doing so places their child at risk of harm or death. This
argument is as abhorrent as it is boldly unconstitutional. The District Court’s reasoning that
substantial burdens on fundamental rights are excused from strict scrutiny if they implicate access
to school, carries grave connotations and if left uncorrected, will lead to widespread danger and

injustice to medically fragile members of our society.

I11.  The Circumstances are Exigent — Each Day of Exclusion from School and
Special Education Services Causes Further Irreparable Harm.

Relief is desperately needed to prevent ongoing irreparable harm to the Impacted
Children. Each day that they are excluded from accessing education and services causes further
irreparable harm.

A showing of irreparable harm is “the single most important prerequisite for the issuance
of a preliminary injunction.” Faively Transp. Malmo AB v. Wabtec Corp., 559 F.3d 110,118 (2d
Cir. 2009). Here the District Court properly held that Applicants met this burden, holding that
irreparable harm is a presumption where children are excluded from school. See PI Order (P. 9).
(“Courts considering this issue routinely assume that a child prevented from attending school
would suffer irreparable harm.”).

There is no serious question that the complete deprivation of access to school will cause

ongoing irreparable harm to the Impacted Children. As this Court recognized in Brown v. Board
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of Education, “In these days, it is doubtful that any child may reasonably be expected to succeed
in life if he is denied the opportunity of an education.” 347 U.S. 483, 493 (1954).

The District Court acknowledged that the deprivation of an education is so widely
considered harmful that even short periods of exclusion establish a presumption of irreparable
harm. Some of these children have been excluded from school for over a year and there is no
indication that absent intervention they will ever be allowed to return’.

The harm is even greater for medically fragile children, many of whom require special
education services that their parents cannot typically provide at home. Their humiliating exclusion
from school psychologically scarred these children, who feel ostracized for a condition
completely beyond their control. Excluding them even from online access to school and remote
special education services is cruel, inhuman and can serve only punitive purposes. As the
irreparable harm to the Impacted Children continues to compound with each passing day, the need
for relief here is critical and exigent.

The District Court properly recognized that, “the exclusion of Plaintiffs’ minor children
from school supports a strong showing of irreparable harm.” PI Order (9).

IV.  The Balance of Hardships and Public Interest Likewise Favor Injunctive Relief.

The balance of equities also favors keeping children in online school pending the outcome
of this appeal. When compared with the seriousness of the constitutional harm being done to these
impacted families, and the irreparable harm to the impacted children each day that they are

deprived of an education, the Respondents’ interests pale in comparison.

7 Though some of the Impacted Children have been excluded from access to any New York school for over a year,

some were excluded more recently, and others were accepted at other schools, or were conditionally admitted to
online programs and face imminent removal.
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The government simply “does not have an interest in the enforcement of an
unconstitutional law.” N.Y. Progress & Prot. PAC v. Walsh, 733 F.3d 483, 488 (2d Cir. 2010)
(quotation marks omitted). And although the state has a valid interest in preventing the spread of
contagious disease to protect the public, it has not established that excluding children from online
education serves any purpose other than punishment or coercion.

At stake here are children’s lives. The state cannot justify its callous treatment of these
children’s safety and health by vague and unproven invocations of “public health.” The state has
no right to demand that children’s lives be put at stake to protect others, particularly where it has
not even bothered to prove that such sacrifice is necessary or that the children pose any direct
threat in the first place. Indeed, there is no conceivable threat any of these children could pose
while attending class remotely.

Moreover, each day that these children are deprived of access to education and special
services causes further irreparable harm. Each day of exclusion, their prospects and chances of
success deteriorate. Allowing this to continue harms us all.

The Impacted Children do not seek to open the floodgates. They merely ask that they and
other children who have submitted a medical exemption from a state-licensed physician be able
to access online education while the courts review the constitutionality of the challenged
regulation and policies burdening the medical exemption process.

CONCLUSION

Simply going to school should not mean risking one’s life. For these Impacted Children,
with their litany of serious medical conditions, life is hard enough. But the challenged DOH
regulations, and Respondent School Districts’ applications thereof, have forced them into the

Hobson’s choice of attending school at risk of injury or death or becoming a pariah, so tainted as
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to be unworthy of participation even in remote learning. To deny them access to online education,
where the justification for vaccinations is undisputedly absent, only rubs salt in already deep and
festering wounds.

Since (1) the Constitution clearly protects these children’s medical exemptions under the
circumstances here presented, (2) these children will continue to be irreparably harmed each day
they continue to be excluded from school, and (3) there is clearly no harm in allowing them to
learn remotely, the Circuit Justice or the full Court should enjoin the DOH and school districts,
pending appeal, from excluding children from distance learning and services on the basis of
vaccination status if a state-licensed physician has certified the child is at risk of harm or death.
Applicants further ask this Court for any other relief deemed just and proper.
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N.D.N.Y.
20-cv-840
Sannes, J.

United States Court of Appeals
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At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 5™ day of January, two thousand twenty-one.

Present:
Guido Calabresi,
Reena Raggi,
Denny Chin,
Circuit Judges.

Jane Doe, on behalf of herself and her minor child, et al.,
Plaintiffs-Appellants,

Jane Goe, Sr.,
Plaintiff,

V. 20-3915

Howard Zucker, in his official capacity as Commissioner of
Health for the State of New York, M.D., et al.,

Defendants-Appellees,
Shenendehowa Central School District, et al.,

Defendants.

Appellants move for an emergency injunction pending appeal. Upon due consideration, it is
hereby ORDERED that the motion is DENIED because Appellants have not met the requisite
standard. See In re World Trade Ctr. Disaster Site Litig., 503 F.3d 167, 170 (2d Cir. 2007); see
also Respect Maine PAC v. McKee, 562 U.S. 996, 996 (2010).

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court




APPENDIX B



APPEAL,MANDATORY-MEDIATION

U.S. District Court
Northern District of New York - Main Office (Syracuse) [NextGen CM/ECF Release 1.5
(Revision 1.5.3)] (Albany)
CIVIL DOCKET FOR CASE #: 1:20-¢cv-00840-BKS-CFH

Jane Doe et al v. Zucker et al Date Filed: 07/23/2020
Assigned to: Judge Brenda K. Sannes Jury Demand: None
Referred to: Magistrate Judge Christian F. Hummel Nature of Suit: 440 Civil Rights: Other
Cause: 42:1983 Civil Rights Act Jurisdiction: Federal Question
Plaintiff
Jane Doe represented by Michael H. Sussman
on behalf of herself and her minor child Sussman, Watkins Law Firm
1 Railroad Avenue
P.O. Box 1005

Goshen, NY 10924
845-294-3991

Fax: 845-294-1623

Email: sussmanl@frontiernet.net
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

The Gibson Law Firm, PLLC

407 North Cayuga Street, Suite 201
Ithaca, NY 14850

607-327-4125

Email: sujata@gibsonfirm.law
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Plaintiff

Jane Boe, Sr. represented by Michael H. Sussman

on behalf of herself and her minor child (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Plaintiff

John Coe, Sr. represented by Michael H. Sussman

on behalf of himself and his minor children (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson



Plaintiff

Jane Coe, Sr.
on behalf of herself and her minor children

Plaintiff

John Foe, Sr.
on behalf of himself and his minor child

Plaintiff

Jane Goe, Sr.
on behalf of herself and her minor child

Plaintiff

Jane Loe
on behalf of herself and her medically
fragile child

Plaintiff

Jane Joe
on behalf of herself and her medically
fragile child

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael H. Sussman

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael H. Sussman

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael H. Sussman

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael H. Sussman

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael H. Sussman

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



Plaintiff

Childrens Health Defense
and all others similarly situated

V.
Defendant

Howard Zucker
in his official capacity as Commissioner of
Health for the State of New York

Defendant

M.D. Elizabeth Rausch-Phung

in her official capacity as Director of the
Bureau of Immunizations at the New York
State Department of Health

Defendant
New York State Department of Health

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael H. Sussman

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sujata Sidhu Gibson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Michael G. McCartin

Office of Attorney General - Albany
The Capitol

Albany, NY 12224

518-776-2620

Fax: 518-915-7738

Email: michael.mccartin@ag.ny.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Andrew W. Koster

New York State Attorney General - Albany
The Capitol

Albany, NY 12224

518-776-2609

Email: andrew.koster@ag.ny.gov
ATTORNEY TO BE NOTICED

represented by Michael G. McCartin

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Andrew W. Koster
(See above for address)
ATTORNEY TO BE NOTICED

represented by Michael G. McCartin

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



Defendant
Three Village Central School District

Defendant

Cheryl Pedisich

acting in her official capacity as
Superintendent, Three Village Central
School District

represented by

Andrew W. Koster
(See above for address)
ATTORNEY TO BE NOTICED

Adam I. Kleinberg

Sokoloft Stern LLP

179 Westbury Avenue

Carle Place, NY 11514

516-334-4500

Fax: 516-334-4501

Email: akleinberg@sokoloffstern.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Gregg T. Johnson

Johnson Laws, LLC

646 Plank Road, Suite 205
Clifton Park, NY 12065
518-490-6428

Fax: 518-616-0676

Email: gtj@johnsonlawsllc.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Chelsea Weisbord

Sokoloft Stern LLP

179 Westbury Avenue

Carle Place, NY 11514

302-547-4318

Email: cweisbord@sokoloffstern.com
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
Johnson Laws, LLC

646 Plank Road, Suite 205
Clifton Park, NY 12065
518-490-6427

Fax: 518-616-0676

Email: Icj@johnsonlawsllc.com
ATTORNEY TO BE NOTICED

represented by Adam I. Kleinberg

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Gregg T. Johnson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED



Defendant

Corinne Keane

acting in her official capacity as Principal,
Paul J. Gelinas Jr. High School, Three
Village Central School District

Defendant
Lansing Central School District

Defendant

Chris Pettograsso

acting in her official capacity as
Superintendent, Lansing Central School
District

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by Adam I. Kleinberg

represented by

represented by

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Gregg T. Johnson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

James G. Ryan

Cullen, Dykman Law Firm - Garden City
Office

100 Quentin Roosevelt Blvd.

Garden City Center

Garden City, NY 11530

516-357-3750

Fax: 516-296-9155

Email: jryan@cullenanddykman.com
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian

Cullen and Dykman LLP

100 Quentin Roosevelt Boulevard
Garden City, NY 11530
516-357-3704

Fax: 516-357-3792

Email: rtashjian@cullenllp.com
ATTORNEY TO BE NOTICED

James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED



Defendant

Christine Rebera

acting in her official capacity as Principal,
Lansing Middle School, Lansing Central
School District

Defendant

Lorri Whiteman

acting in her official capacity as Principal,
Lansing Elementary School, Lansing
Central School District

Defendant
Penfield Central School District

Defendant

Dr. Thomas Putnam

acting in his official capacity as
Superintendent, Penfield Central School
District

Defendant
South Huntington School District

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by Adam 1. Kleinberg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Gregg T. Johnson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)



Defendant

David P. Bennardo

Dr., acting in his official capacity as
Superintendent, South Huntington School
District

Defendant

BR. David Migliorino

acting in his official capacity as Principal,
St. Anthony's High School, South
Huntington School District

ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by Adam I. Kleinberg

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Gregg T. Johnson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by Elaine Nancy Chou

Biedermann Hoenig Semprevivo
One Grand Central Place

60 E 42nd Street - 36th Floor
New York, NY 10165
646-218-7560

Fax: 646-218-7510

Email: elaine.chou@lawbhs.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Joseph Kim

Biedermann, Hoenig Law Firm
60 East 42nd Street

New York, NY 10165
646-218-7560

Email: joseph.kim@lawbhs.com
ATTORNEY TO BE NOTICED

Meishin Riccardulli
Biedermann Hoenig Semprevivo
One Grand Central Place

60 E 42nd Street - 36th Floor
New York, NY 10165
646-218-7560

Fax: 646-218-7510

Email: meishin.riccardulli@lawbhs.com

ATTORNEY TO BE NOTICED



Defendant
Ithaca City School District

Defendant

DR. Luvelle Brown

acting in his official capacity as
Superintendent, Ithaca City School District

Defendant

Susan Eschbach

acting in her official capcity as Principal,
Beverly J. Martin Elementary School,
Ithaca City School District

represented by

represented by

Philip Semprevivo

Biedermann Hoenig Semprevivo P.C.

60 East 42nd. Street, FL 36

New York, NY 10165

646-218-7560

Fax: 646-218-7510

Email:
PHILIP.SEMPREVIVO@LAWBHS.COM
ATTORNEY TO BE NOTICED

Gregg T. Johnson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Adam 1. Kleinberg
(See above for address)
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

Gregg T. Johnson

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Adam L. Kleinberg
(See above for address)
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by Gregg T. Johnson

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



Defendant

Shenendehowa Central School District
TERMINATED: 11/02/2020

Defendant

DR. L. Oliver Robinson

acting in his official capacity as
Superintendent, Shenendehowa Central
School District

TERMINATED: 11/02/2020

Defendant

Sean Gnat

acting in his official capacity as Principal,
Koda Middle School, Shenendehowa
Central School District

TERMINATED: 11/02/2020

Defendant

Andrew Hills

acting in his official capacity as Principal,
Arongen Elementary School, Shenendehowa
Central School District

TERMINATED: 11/02/2020

Defendant
Coxsackie-Athens School District

Defendant

Randall Squier

Superintendent, acting in his official
capacity as Superintendent, Coxsackie-
Athens School District

Adam I. Kleinberg
(See above for address)
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan
(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian



Defendant

Freya Mercer
acting in her official capacity as Principal,
Coxsackie-Athens School District

Defendant
Albany City School District

Defendant

Kaweeda G. Adams
acting in her official capacity as
Superintendent, Albany City School District

Defendant

Michael Paolino
acting in his official capacity as Principal,
William S. Hackett Middle School, Albany

(See above for address)
ATTORNEY TO BE NOTICED

represented by James G. Ryan

(See above for address)
ATTORNEY TO BE NOTICED

Roxanne Lorig Tashjian
(See above for address)
ATTORNEY TO BE NOTICED

represented by Gregg T. Johnson

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Adam 1. Kleinberg
(See above for address)
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by Gregg T. Johnson

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Adam I. Kleinberg
(See above for address)
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

represented by Gregg T. Johnson

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



City School District; and all others

similarly situated

Adam 1. Kleinberg
(See above for address)
ATTORNEY TO BE NOTICED

Chelsea Weisbord
(See above for address)
ATTORNEY TO BE NOTICED

Loraine Clare Jelinek
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed

Docket Text

07/23/2020

[—

CLASS ACTION COMPLAINT: against Howard Zucker, Kaweeda G. Adams, Albany
City School District, David P. Bennardo, Luvelle Brown, Coxsackie-Athens School
District, Susan Eschbach, Sean Gnat, Andrew Hills, Ithaca City School District, Corinne
Keane, Lansing Central School District, Freya Mercer, David Migliorino, New York State
Department of Health, Michael Paolino, Cheryl Pedisich, Penfield Central School
District, Chris Pettograsso, Thomas Putnam, Elizabeth Rausch-Phung, Christine Rebera,
L. Oliver Robinson, Shenendehowa Central School District, South Huntington School
District, Randall Squier, Three Village Central School District, Lorri Whiteman, (Filing
fee $400 receipt number ANYNDC-5182902) filed by John Coe, Sr, Jane Doe, Jane Goe,
Sr, Childrens Health Defense, Jane Coe, Sr, Jane Joe, John Foe, Sr, Jane Boe, Sr, Jane
Loe. (Attachments: # 1 Civil Cover Sheet) (jmb) (Entered: 07/29/2020)

07/23/2020

(\S]

MOTION to Proceed by Pseudonym regarding the # 1 Complaint and MOTION for
Protective Order, filed by Plaintiffs' Jane Doe, Childrens Health Defense, Jane Boe, Sr,
Jane Coe, Sr, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr and John Foe, Sr.

(Attachments: # 1 Affirmation, # 2 Memorandum of Law) Motions referred to Christian
F. Hummel. (jmb) (Entered: 07/29/2020)

07/27/2020

|98

Summons Issued as to Howard Zucker. (Attachments: # 1 Summons issued for Elizabeth
Rausch-Phung, # 2 Summons issued for New York State Department of Health, # 3
Summons issued for Three Village Central School District, # 4 Summons issued for
Cheryl Pedisich, # 5 Summons issued for Corinne Keane, # 6 Summons issued for
Lansing Central School District, # 7 Summons issued for Chris Pettograsso, # 8
Summons issued for Christine Rebera, # 9 Summons issued for Lorri Whiteman, # 10
Summons issued for Penfield Central School District, # 11 Summons issued for Thomas
Putnam, # 12 Summons issued for South Huntington School District, # 13 Summons
issued for David Bennardo, # 14 Summons issued for BR. David Migliorino, # 15
Summons issued for Ithaca City School District, # 16 Summons issued for Luvelle
Brown, # 17 Summons issued for Susan Eschbach, # 18 Summons issued for
Shenendehowa Central School District, # 19 Summons issued for Oliver Robinson, # 20
Summons issued Sean Gnat, # 21 Summons issued for Andrew Hills, # 22 Summons
issued Coxsackie-Athens School District, # 23 Summons issued for Randall Squier, # 24
Summons issued for Freya Mercer, # 25 Summons issued for Albany City School
District, # 26 Summons issued for Kaweeda G. Adams, # 27 Summons issued for
Michael Paolino) (jmb) (Entered: 07/29/2020)

07/27/2020

|~

G.O. 25 FILING ORDER ISSUED: Initial In-Person Rule 16 Conference set for
11/16/2020 at 9:00 AM in Albany before Magistrate Judge Christian F. Hummel. Civil
Case Management Plan must be filed and Mandatory Disclosures are to be exchanged by



https://ecf.nynd.uscourts.gov/doc1/12505554108
https://ecf.nynd.uscourts.gov/doc1/12515554109
https://ecf.nynd.uscourts.gov/doc1/12505554126
https://ecf.nynd.uscourts.gov/doc1/12505554108
https://ecf.nynd.uscourts.gov/doc1/12515554127
https://ecf.nynd.uscourts.gov/doc1/12515554128
https://ecf.nynd.uscourts.gov/doc1/12505554258
https://ecf.nynd.uscourts.gov/doc1/12515554259
https://ecf.nynd.uscourts.gov/doc1/12515554260
https://ecf.nynd.uscourts.gov/doc1/12515554261
https://ecf.nynd.uscourts.gov/doc1/12515554262
https://ecf.nynd.uscourts.gov/doc1/12515554263
https://ecf.nynd.uscourts.gov/doc1/12515554264
https://ecf.nynd.uscourts.gov/doc1/12515554265
https://ecf.nynd.uscourts.gov/doc1/12515554266
https://ecf.nynd.uscourts.gov/doc1/12515554267
https://ecf.nynd.uscourts.gov/doc1/12515554268
https://ecf.nynd.uscourts.gov/doc1/12515554269
https://ecf.nynd.uscourts.gov/doc1/12515554270
https://ecf.nynd.uscourts.gov/doc1/12515554271
https://ecf.nynd.uscourts.gov/doc1/12515554272
https://ecf.nynd.uscourts.gov/doc1/12515554273
https://ecf.nynd.uscourts.gov/doc1/12515554274
https://ecf.nynd.uscourts.gov/doc1/12515554275
https://ecf.nynd.uscourts.gov/doc1/12515554276
https://ecf.nynd.uscourts.gov/doc1/12515554277
https://ecf.nynd.uscourts.gov/doc1/12515554278
https://ecf.nynd.uscourts.gov/doc1/12515554279
https://ecf.nynd.uscourts.gov/doc1/12515554280
https://ecf.nynd.uscourts.gov/doc1/12515554281
https://ecf.nynd.uscourts.gov/doc1/12515554282
https://ecf.nynd.uscourts.gov/doc1/12515554283
https://ecf.nynd.uscourts.gov/doc1/12515554284
https://ecf.nynd.uscourts.gov/doc1/12515554285
https://ecf.nynd.uscourts.gov/doc1/12515554301

the parties on or before 11/9/2020. (Pursuant to Local Rule 26.2, mandatory disclosures
are to be exchanged among the parties but are NOT to be filed with the Court.) (jmb)
(Entered: 07/29/2020)

07/27/2020

Jon

NOTICE OF ADMISSION REQUIREMENT: as to Party Plaintiffs'; Attorneys' Robert F.
Kennedy, Jr., Esq. and Mary Holland, Esq. Email address for Mary Holland is
mary.holland@childrenshealthdefense.org. Admissions due by 8/10/2020. {Clerk
Emailed notice and a courtesy copy of the GO #25 to Attorney Holland on 7/27/2020 and
Mailed via regular a copy of the notice and a courtesy copy of the GO #25 to Attorney
Kennedy on 7/27/2020} (jmb) (Entered: 07/29/2020)

08/10/2020

I

AFFIDAVIT of Service for Summons and Complaint served on Kaweeda G. Adams,
Superintendent, Albany City School District on August 4, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/10/2020)

08/10/2020

(BN

AFFIDAVIT of Service for Summons and Complaint served on Albany City School
District on August 4, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe,
Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman,
Michael) (Entered: 08/10/2020)

08/10/2020

loo

AFFIDAVIT of Service for Summons and Complaint served on New York State
Department of Health, c/o Attorney General on August 4, 2020, filed by Childrens Health
Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John
Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/10/2020)

08/10/2020

[Ne}

AFFIDAVIT of Service for Summons and Complaint served on New York State
Department of Health on August 4, 2020, filed by Childrens Health Defense, Jane Boe,
Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr.
(Sussman, Michael) (Entered: 08/10/2020)

08/10/2020

AFFIDAVIT of Service for Summons and Complaint served on Elizabeth Rausch-Phung,
Director of Bureau of Immunizations, NYS Department of Health on August 4, 2020,
filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr,
Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered:
08/10/2020)

08/10/2020

AFFIDAVIT of Service for Summons and Complaint served on Howard Zucker,
Commissioner of Health, NYS Department of Health on August 4, 2020, filed by
Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe,
Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/10/2020)

08/11/2020

AFFIDAVIT of Service for Summons and Complaint served on Michael Paolino,
Principal of William S. Hackett Middle School on August 4, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/11/2020)

08/12/2020

*#* Answer deadline set for Kaweeda G. Adams; Albany City School District; New York
State Department of Health; Michael Paolino; Elizabeth Rausch-Phung and Howard
Zucker to 8/25/2020. (jmb) (Entered: 08/12/2020)

08/13/2020

AFFIDAVIT of Service for Summons and Complaint served on Dr. Thomas Putnam,
Superintendent, Penfield Public School District on August 6, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/13/2020)

08/14/2020

*#* Answer due date set for Dr. Thomas Putnam answer due 8/27/2020. (kmp) (Entered:
08/14/2020)



https://ecf.nynd.uscourts.gov/doc1/12515554318
https://ecf.nynd.uscourts.gov/doc1/12515564005
https://ecf.nynd.uscourts.gov/doc1/12515564008
https://ecf.nynd.uscourts.gov/doc1/12515564011
https://ecf.nynd.uscourts.gov/doc1/12515564014
https://ecf.nynd.uscourts.gov/doc1/12515564020
https://ecf.nynd.uscourts.gov/doc1/12515564023
https://ecf.nynd.uscourts.gov/doc1/12515564656
https://ecf.nynd.uscourts.gov/doc1/12515568019

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Lansing Central School
District on August 11, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe,
Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman,
Michael) (Entered: 08/18/2020)

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Chris Pettrograsso,
Superintendent, Lansing Central School District on August 11, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/18/2020)

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Christine Rebera,
Principal, Lansing Middle School on August 11, 2020, filed by Childrens Health
Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John
Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/18/2020)

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Lorri Whiteman,
Principal, Lansing Elementary School on August 11, 2020, filed by Childrens Health
Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John
Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/18/2020)

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Ithaca City School
District on August 13, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe,
Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman,
Michael) (Entered: 08/18/2020)

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Luvelle Brown,
Superintendent, Ithaca City School District on August 13, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/18/2020)

08/18/2020

AFFIDAVIT of Service for Summons and Complaint served on Susan Eschbach,
Principal, Beverly J Martin Elementary School on August 11, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/18/2020)

08/18/2020

*** Answer due date updated for Susan Eschbach, Lansing Central School District, Chris
Pettograsso, Christine Rebera, and Lorri Whiteman answers due 9/1/2020. (pjh, )
(Entered: 08/18/2020)

08/18/2020

*#* Answer due date updated for Luvelle Brown and Ithaca City School District answers
due 9/3/2020. (pjh, ) (Entered: 08/18/2020)

08/20/2020

NOTICE of Appearance by Gregg T. Johnson on behalf of Kaweeda G. Adams, Albany
City School District, David P. Bennardo, Corinne Keane, Lansing Central School District,
Michael Paolino, Cheryl Pedisich, Chris Pettograsso, Christine Rebera, South Huntington
School District, Three Village Central School District, Lorri Whiteman (Johnson, Gregg)
(Entered: 08/20/2020)

08/20/2020

STIPULATION Extending Time to Answer by Kaweeda G. Adams, Albany City School
District, David P. Bennardo, Corinne Keane, Lansing Central School District, Michael
Paolino, Cheryl Pedisich, Chris Pettograsso, Christine Rebera, South Huntington School
District, Three Village Central School District, Lorri Whiteman submitted to Judge Hon.
Christian J. Hummel, USMJ. (Johnson, Gregg) (Entered: 08/20/2020)

08/21/2020

AFFIDAVIT of Service for Summons and Complaint served on Randall Squier,
Superintendent, Coxsackie-Athens School District on August 11, 2020, filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered: 08/21/2020)
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08/21/2020

AFFIDAVIT of Service for Summons and Complaint served on Freya Mercer, Principal,
Coxsackie-Athens High School on August 11, 2020, filed by Childrens Health Defense,
Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr,
John Foe, Sr. (Sussman, Michael) (Entered: 08/21/2020)

08/21/2020

AFFIDAVIT of Service for Summons and Complaint served on Coxsackie-Athens
School District on August 11, 2020, filed by Childrens Health Defense, Jane Boe, Sr,
Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr.
(Sussman, Michael) (Entered: 08/21/2020)

08/21/2020

*#* Answer deadline set for Coxsackie-Athens School District, Freya Mercer and Randall
Squier to 9/1/2020. (jmb) (Entered: 08/21/2020)

08/21/2020

26

TEXT ORDER approving 22 Stipulation, filed by Three Village Central School District,
Chris Pettograsso, Michael Paolino, Kaweeda G. Adams, Lorri Whiteman, Albany City
School District, Lansing Central School District, Christine Rebera, South Huntington
School District, Corinne Keane, David P. Bennardo, Cheryl Pedisich, Answer due date
updated for Kaweeda G. Adams answer due 9/21/2020; Albany City School District
answer due 9/21/2020; David P. Bennardo answer due 9/21/2020; Corinne Keane answer
due 9/21/2020; Lansing Central School District answer due 9/21/2020; Michael Paolino
answer due 9/21/2020; Cheryl Pedisich answer due 9/21/2020; Chris Pettograsso answer
due 9/21/2020; Christine Rebera answer due 9/21/2020; South Huntington School
District answer due 9/21/2020; Three Village Central School District answer due
9/21/2020; Lorri Whiteman answer due 9/21/2020. Authorized by Magistrate Judge
Christian F. Hummel on 8/21/2020. (tab) (Entered: 08/21/2020)

08/24/2020

NOTICE of Appearance by Michael G. McCartin on behalf of New York State
Department of Health, Elizabeth Rausch-Phung, Howard Zucker (McCartin, Michael)
(Entered: 08/24/2020)

08/24/2020

MOTION to Dismiss for Failure to State a Claim Motion Hearing set for 10/1/2020 10:00
AM in Syracuse before Judge Brenda K. Sannes Response to Motion due by 9/14/2020
Reply to Response to Motion due by 9/21/2020. filed by New York State Department of
Health, Elizabeth Rausch-Phung, Howard Zucker. (Attachments: # 1 Memorandum of
Law, # 2 Declaration of Michael G. McCartin, # 3 Exhibit(s) 1 (Bill No. S2994A), # 4
Exhibit(s) 2 (N.Y. Reg.), # 5 Exhibit(s) 3 (N.Y. Reg.), # 6 Exhibit(s) 4 (Emerg. Regs.), # 7
Exhibit(s) 5 (CDC ACIP), # 8 Exhibit(s) 6 (Final Regs.), # 9 Exhibit(s) 7 (ISDA
Recom.), # 10 Exhibit(s) 8 (AAP Recom.), # 11 Exhibit(s) 9 (AAFP Recom.)) (McCartin,
Michael) (Entered: 08/24/2020)

08/24/2020

AFFIDAVIT of Service for Summons and Complaint served on South Huntington School
District on August 11, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe,
Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman,
Michael) (Entered: 08/24/2020)

08/24/2020

AFFIDAVIT of Service for Summons and Complaint served on Dr. David Bennardo on
August 11, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane
Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael)
(Entered: 08/24/2020)

08/24/2020

AFFIDAVIT of Service for Summons and Complaint served on Three Village Central
School District on August 11, 2020, filed by Childrens Health Defense, Jane Boe, Sr,
Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr.
(Sussman, Michael) (Entered: 08/24/2020)

08/24/2020

AFFIDAVIT of Service for Summons and Complaint served on Cheyrl Pedisich on
August 11, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane



https://ecf.nynd.uscourts.gov/doc1/12515575102
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Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael)
(Entered: 08/24/2020)

08/24/2020

AFFIDAVIT of Service for Summons and Complaint served on Corinne Keane on
August 13, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane
Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael)
(Entered: 08/24/2020)

08/24/2020

AFFIDAVIT of Service for Summons and Complaint served on Dr. Thomas Putnam on
August 6, 2020, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe,
Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael)
(Entered: 08/24/2020)

08/24/2020

CERTIFICATE OF SERVICE by New York State Department of Health, Elizabeth
Rausch-Phung, Howard Zucker re 28 MOTION to Dismiss for Failure to State a Claim
(McCartin, Michael) (Entered: 08/24/2020)

08/25/2020

NOTICE of Appearance by Andrew W. Koster on behalf of New York State Department
of Health, Elizabeth Rausch-Phung, Howard Zucker (Koster, Andrew) (Entered:
08/25/2020)

08/25/2020

STIPULATION Extending Time to Answer by Coxsackie-Athens School District, Sean
Gnat, Andrew Hills, Freya Mercer, Penfield Central School District, Chris Pettograsso,
Thomas Putnam, Christine Rebera, L. Oliver Robinson, Shenendehowa Central School
District, Randall Squier, Lorri Whiteman. (Ryan, James) (Entered: 08/25/2020)

08/25/2020

NOTICE of Appearance by Gregg T. Johnson on behalf of Kaweeda G. Adams, Albany
City School District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City
School District, Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington
School District, Three Village Central School District (Johnson, Gregg) (Entered:
08/25/2020)

08/25/2020

Letter Motion from Gregg T. Johnson, Esq. for Kaweeda G. Adams, Albany City School
District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District,
Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District,
Three Village Central School District requesting acceptance of Amended Notice of
Appearance submitted to Judge Hon. Brenda K. Sannes, USDJ . (Johnson, Gregg)
(Entered: 08/25/2020)

08/25/2020

NOTICE of Appearance by James G. Ryan on behalf of Coxsackie-Athens School
District, Sean Gnat, Andrew Hills, Lansing Central School District, Freya Mercer,
Penfield Central School District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L.
Oliver Robinson, Shenendehowa Central School District, Randall Squier, Lorri
Whiteman (Ryan, James) (Entered: 08/25/2020)

08/25/2020

MOTION for Temporary Restraining Order , MOTION for Preliminary Injunction by
Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe,
Jane Loe, John Coe, Sr, John Foe, Sr. (Attachments: # 1 Memorandum of Law MOL In
Support, # 2 Proposed Order/Judgment Proposed Order, # 3 Declaration Gibson
Declaration in Support, # 4 Exhibit(s) Gibson Exh 1- 2020-2021 NYS Immunizations
Requirements, # 5 Exhibit(s) Emergency Regulation, # 6 Exhibit(s) Vaccine Package
Inserts, # 7 Exhibit(s) Vaccine 2017, # 8 Exhibit(s) Dr. Obukhanych open letter to
legislators California, # 9 Exhibit(s) NYS School Boards Association, # 10 Exhibit(s)
School Reopening FAQs, # 11 Exhibit(s) NYS P12 School Reopening Guidelines, # 12
Declaration Doe Dec, # 13 Declaration Boe Dec, # 14 Declaration Coe Dec, # 15
Declaration Foe Dec, # 16 Declaration Joe Dec, # 17 Declaration Loe Dec, # 18
Declaration Pavelsky Dec, # 19 Declaration Rodriguez Dec, # 20 Declaration AM 2 Dec,
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https://ecf.nynd.uscourts.gov/doc1/12515578129
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# 21 Declaration EC Dec, # 22 Declaration JS Dec, # 23 Declaration NC Dec, # 24
Declaration BB Dec, # 25 Declaration AM3 Dec, # 26 Declaration KW Dec, # 27
Declaration CM Dec, # 28 Declaration NF Dec, # 29 Declaration CB Dec, # 30
Declaration AM Dec, # 31 Declaration RB Dec, # 32 Declaration MD Dec, # 33
Declaration BP Dec, # 34 Declaration RF Dec, # 35 Declaration MN Dec, # 36
Declaration SP Dec, # 37 Declaration JH Dec, # 38 Declaration HD Dec, # 39 Affidavit
Certificate of Service, # 40 Affidavit Certificate of Service)(Sussman, Michael) (Entered:
08/25/2020)

08/25/2020

NOTICE of Appearance by Adam 1. Kleinberg on behalf of Kaweeda G. Adams, Albany
City School District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City
School District, Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington
School District, Three Village Central School District (Kleinberg, Adam) (Entered:
08/25/2020)

08/26/2020

Letter Motion from Gregg T. Johnson, Esq. for Kaweeda G. Adams, Albany City School
District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District,
Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District,
Three Village Central School District requesting Conference to set deadlines submitted to
Judge Hon. Brenda K. Sannes, USDJ . (Johnson, Gregg) (Entered: 08/26/2020)

08/26/2020

44

TEXT ORDER granting 39 Letter Request to remove the appearance for Lansing CSD
and its administrators. SO ORDERED by Judge Brenda K. Sannes on 8/26/2020. (1jb, )
(Entered: 08/26/2020)

08/26/2020

45

TEXT ORDER: Telephone Conference set for 8/26/2020 at 02:00 PM before Judge
Brenda K. Sannes.Separate call in instructions for the conference will be issued. SO
ORDERED by Judge Brenda K. Sannes on 8/26/2020. (tjb, ) (Entered: 08/26/2020)

08/26/2020

TEXT NOTICE of Teleconference: Telephone Conference set for 8/26/2020 at 02:00 PM
before Judge Brenda K. Sannes. The parties are directed to dial in at 877-336-1280,
Access code 8447002, Security code 8590.(1jb, ) (Entered: 08/26/2020)

08/26/2020

TEXT Minute Entry for proceedings held before Judge Brenda K. Sannes: Telephone
Conference held on 8/26/2020. Appearances: Sujata Gibson, Esq. and Mary Holland,
Esq. for Plaintiffs; Michael McCartin, AAG, Andrew Koster, AAG, Gregg Johnson, Esq.,
Adam Kleinberg, Esq., James Ryan, Esq. and Roxanne Tshjin, Esq. for Defendants. Judge
Sannes hears from counsel on Plaintiffs' 41 motion and denies the request for a temporary
restraining order. An order to show cause with an expedited briefing schedule is granted
regarding the motion for preliminary injunction. Defendants' opposition to the 41 motion
is due by 9/4/2020 and Plaintiffs' reply is due by 9/9/2020. (Court Reporter Eileen
McDonough; 2:00PM-2:27PM) (1jb, ) (Entered: 08/26/2020)

08/27/2020

ORDER TO SHOW CAUSE: Plaintiffs' motion for a Temporary Restraining Order is
DENIED:; Plaintiffs' request for expedited briefing on their motion for apreliminary
injunction is GRANTED. Defendants shall file their opposition to Plaintiffs' motion by
September 4, 2020, and Plaintiffs shall file their reply by September 9, 2020. It does not
appear Plaintiffs have served the Summons and Complaint or the Motion for Temporary
Restraining Order and Preliminary Injunction on Defendant Brother David Migliorino,
they are directed to file proof of service of the Complaint, Motion, and this Order on
Defendant Brother David Migliorino by August 31, 2020. Signed by Judge Brenda K.
Sannes on 8/27/2020. (1jb, ) (Entered: 08/27/2020)

08/27/2020

47

TEXT ORDER Approving 37 Stipulation, filed by Shenendehowa Central School
District, Chris Pettograsso, Freya Mercer, Sean Gnat, Andrew Hills, Lorri Whiteman,
Coxsackie-Athens School District, Christine Rebera, Thomas Putnam, Randall Squier,
Penfield Central School District, L. Oliver Robinson, Answer due date updated for
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Coxsackie-Athens School District answer due 9/24/2020; Sean Gnat answer due
9/24/2020; Andrew Hills answer due 9/24/2020; Freya Mercer answer due 9/24/2020;
Penfield Central School District answer due 9/24/2020; Chris Pettograsso answer due
9/24/2020; Thomas Putnam answer due 9/24/2020; Christine Rebera answer due
9/24/2020; L. Oliver Robinson answer due 9/24/2020; Shenendehowa Central School
District answer due 9/24/2020; Randall Squier answer due 9/24/2020; Lorri Whiteman
answer due 9/24/2020. Authorized by Magistrate Judge Christian F. Hummel on
8/27/2020. (tab) (Entered: 08/27/2020)

08/28/2020

STIPULATION Extending Time to Answer by Kaweeda G. Adams, Albany City School
District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District,
Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District,
Three Village Central School District submitted to Judge Hon. Christian J. Hummel,
USMLI. (Johnson, Gregg) (Entered: 08/28/2020)

08/28/2020

AFFIDAVIT of Service for Summons and Complaint, Order to Show Cause, Court Order
served on Br. Migliorino by service through Patrick F. Adams, PC on August 28, 2020,
filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr,
Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Sussman, Michael) (Entered:
08/28/2020)

08/31/2020

50

TEXT ORDER approving 48 Stipulation, filed by Three Village Central School District,
Michael Paolino, Kaweeda G. Adams, Luvelle Brown, Albany City School District,
Corinne Keane, South Huntington School District, Susan Eschbach, Ithaca City School
District, David P. Bennardo, Cheryl Pedisich, Answer due date updated for Luvelle
Brown answer due 9/21/2020; Susan Eschbach answer due 9/21/2020; Ithaca City School
District answer due 9/21/2020. Authorized by Magistrate Judge Christian F. Hummel on
8/31/2020. (tab) (Entered: 08/31/2020)

08/31/2020

NOTICE of Appearance by Loraine Clare Jelinek on behalf of Kaweeda G. Adams,
Albany City School District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca
City School District, Corinne Keane, Michael Paolino, Cheryl Pedisich, South
Huntington School District, Three Village Central School District (Jelinek, Loraine)
(Entered: 08/31/2020)

09/02/2020

Letter Motion from Adam I. Kleinberg for Kaweeda G. Adams, Albany City School
District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District,
Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District,
Three Village Central School District requesting Permission to File One 40-Page
Combined Memorandum of Law submitted to Judge Honorable Brenda K. Sannes .
(Kleinberg, Adam) (Entered: 09/02/2020)

09/02/2020

53

TEXT ORDER granting 52 Letter Request to file a combined 40 page memorandum of
law. SO ORDERED by Judge Brenda K. Sannes on 9/2/2020. (1jb, ) (Entered:
09/02/2020)

09/03/2020

MOTION to Dismiss for Failure to State a Claim filed by Kaweeda G. Adams, Albany
City School District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City
School District, Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington
School District, Three Village Central School District. (Attachments: # 1 Declaration, # 2
Exhibit(s) A, # 3 Exhibit(s) B, # 4 Exhibit(s) C, # 5 Exhibit(s) D, # 6 Exhibit(s) E, # 7
Exhibit(s) F, # 8 Exhibit(s) G, # 9 Exhibit(s) H, # 10 Exhibit(s) I, # 11 Exhibit(s) J, # 12
Exhibit(s) K, # 13 Exhibit(s) L, # 14 Memorandum of Law) (Kleinberg, Adam) (Entered:
09/03/2020)

09/04/2020

STIPULATION re 46 Order,, extending Br. Migliroino's opposition to September 14,
2020, Plaintiff's response to September 19, 2020 by Childrens Health Defense, Jane Boe,
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Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr
submitted to Judge Brenda K. Sannes. (Sussman, Michael) (Entered: 09/04/2020)

09/04/2020

AFFIDAVIT in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Coxsackie-Athens School District, Sean Gnat,
Andrew Hills, Lansing Central School District, Freya Mercer, Penfield Central School
District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L. Oliver Robinson,
Shenendehowa Central School District, Randall Squier, Lorri Whiteman. (Attachments: #
1 Exhibit(s) A, # 2 Exhibit(s) B, # 3 Exhibit(s) C, # 4 Exhibit(s) D, # 5 Exhibit(s) E, # 6
Exhibit(s) F)(Ryan, James) (Entered: 09/04/2020)

09/04/2020

AFFIDAVIT in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Coxsackie-Athens School District, Sean Gnat,
Andrew Hills, Lansing Central School District, Freya Mercer, Penfield Central School
District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L. Oliver Robinson,
Shenendehowa Central School District, Randall Squier, Lorri Whiteman. (Attachments: #
1 Exhibit(s) A, # 2 Exhibit(s) B, # 3 Exhibit(s) C, # 4 Exhibit(s) D)(Ryan, James)
(Entered: 09/04/2020)

09/04/2020

AFFIDAVIT in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Coxsackie-Athens School District, Sean Gnat,
Andrew Hills, Lansing Central School District, Freya Mercer, Penfield Central School
District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L. Oliver Robinson,
Shenendehowa Central School District, Randall Squier, Lorri Whiteman. (Attachments: #
1 Exhibit(s) A)(Ryan, James) (Entered: 09/04/2020)

09/04/2020

AFFIDAVIT in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Coxsackie-Athens School District, Sean Gnat,
Andrew Hills, Lansing Central School District, Freya Mercer, Penfield Central School
District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L. Oliver Robinson,
Shenendehowa Central School District, Randall Squier, Lorri Whiteman. (Ryan, James)
(Entered: 09/04/2020)

09/04/2020

MEMORANDUM OF LAW IN OPPOSITION filed by Coxsackie-Athens School
District, Sean Gnat, Andrew Hills, Lansing Central School District, Freya Mercer,
Penfield Central School District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L.
Oliver Robinson, Shenendehowa Central School District, Randall Squier, Lorri
Whiteman. (Ryan, James) (Entered: 09/04/2020)

09/04/2020

AFFIDAVIT in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by New York State Department of Health, Elizabeth
Rausch-Phung, Howard Zucker. (Attachments: # 1 Exhibit(s) A (8/16/19 Emergency
Regs), # 2 Exhibit(s) B (Regs), # 3 Exhibit(s) C (DOH 5077), # 4 Exhibit(s) D
(Contraindications), # 5 Exhibit(s) E (CDC Website), # 6 Exhibit(s) F (Schedule), # 7
Exhibit(s) G (Screening Checklist), # 8 Exhibit(s) H (IDSC), # 9 Exhibit(s) I (Press
Release), # 10 Exhibit(s) J (Non-med exemption), # 11 Exhibit(s) K (CDC Website), # 12
Exhibit(s) L (Imm. Action Coalition), # 13 Exhibit(s) M (Infact Imm. FAQs, # 14
Exhibit(s) N ( CDC Data), # 15 Exhibit(s) O (Measles Stats), # 16 Exhibit(s) P (Measles
Info), # 17 Exhibit(s) Q (Press Release), # 18 Exhibit(s) R (COVID CDC Data), # 19
Exhibit(s) S (COVID Stats), # 20 Exhibit(s) T (COVID Stats), # 21 Exhibit(s) U (Exec.
Order), # 22 Exhibit(s) V (NYSED Guidance), # 23 Exhibit(s) W (NYSED Guidance), #
24 Memorandum of Law)(McCartin, Michael) (Entered: 09/04/2020)

09/04/2020

RESPONSE in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Kaweeda G. Adams, Albany City School District,
David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District, Corinne
Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District, Three
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Village Central School District. (Attachments: # 1 Exhibit(s) A, # 2 Exhibit(s) B)
(Johnson, Gregg) (Attachment 1 replaced on 12/1/2020) (jmb, ). (Entered: 09/04/2020)

09/04/2020

RESPONSE in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Kaweeda G. Adams, Albany City School District,
David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District, Corinne
Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District, Three
Village Central School District. (Attachments: # 1 Exhibit(s) EX A, # 2 Exhibit(s) EX B,
# 3 Exhibit(s) EX C, # 4 Exhibit(s) EX D, # 5 Exhibit(s) EX E, # 6 Exhibit(s) EXF, # 7
Exhibit(s) EX G, # 8 Exhibit(s) EX H, # 9 Exhibit(s) EX I, # 10 Exhibit(s) EX J, # 11
Exhibit(s) EX K, # 12 Exhibit(s) EX L, # 13 Exhibit(s) EX M, # 14 Exhibit(s) EX N, #
15 Exhibit(s) EX O, # 16 Exhibit(s) EX P, # 17 Exhibit(s) EX Q, # 18 Exhibit(s) EX R, #
19 Exhibit(s) EX S, # 20 Exhibit(s) EX T, # 21 Exhibit(s) EX U, # 22 Exhibit(s) EX V, #
23 Exhibit(s) EX W, # 24 Exhibit(s) EX X, # 25 Exhibit(s) EX Y, # 26 Affidavit Dr.
Sussman)(Johnson, Gregg) (Attachment 5 replaced on 12/1/2020) (jmb, ). (Attachment 6
replaced on 12/1/2020) (jmb, ). (Attachment 8 replaced on 12/1/2020) (jmb, ). (Entered:
09/04/2020)

09/04/2020

RESPONSE in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Kaweeda G. Adams, Albany City School District,
David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District, Corinne
Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District, Three
Village Central School District. (Attachments: # 1 Exhibit(s) EX A, # 2 Exhibit(s) EX B,
# 3 Exhibit(s) EX C, # 4 Exhibit(s) EX D, # 5 Exhibit(s) EX E, # 6 Exhibit(s) EX F, # 7
Exhibit(s) EX G, # 8 Exhibit(s) EX H, # 9 Exhibit(s) EX I, # 10 Exhibit(s) EX J, # 11
Affidavit AFF A Poprilo)(Johnson, Gregg) (Entered: 09/04/2020)

09/04/2020

RESPONSE in Opposition re 41 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction filed by Kaweeda G. Adams, Albany City School District,
David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District, Corinne
Keane, Michael Paolino, Cheryl Pedisich, South Huntington School District, Three
Village Central School District. (Attachments: # 1 Exhibit(s) EX A, # 2 Exhibit(s) EX B,
# 3 Exhibit(s) EX C, # 4 Exhibit(s) EX D)(Johnson, Gregg) (Entered: 09/04/2020)

09/04/2020

MEMORANDUM OF LAW re 41 Motion for TRO.,,,,,,, Motion for Preliminary
Injunction,,,,,, filed by Kaweeda G. Adams, Albany City School District, David P.
Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District, Corinne Keane,
Michael Paolino, Cheryl Pedisich, South Huntington School District, Three Village
Central School District. (Johnson, Gregg) (Entered: 09/04/2020)

09/08/2020

ORDER extending time for Defendant David Migliorino to respond to the 41 motion
until 9/14/2020; Plaintiffs' reply due 9/19/2020. Signed by Judge Brenda K. Sannes on
9/8/2020. (1jb, ) (Entered: 09/08/2020)

09/09/2020

REPLY to Response to Motion re 41 MOTION for Temporary Restraining Order
MOTION for Preliminary Injunction filed by Jane Doe. (Gibson, Sujata) (Entered:
09/09/2020)

09/11/2020

STIPULATION re 41 MOTION for Temporary Restraining Order MOTION for
Preliminary Injunction , 67 Order, 55 Stipulation, extending Br. Migliorino's time to file
opposition to October 5, 2020 by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr,
Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr submitted to
Judge Brenda K. Sannes. (Sussman, Michael) (Entered: 09/11/2020)

09/11/2020

ORDER extending time for Defendant David Migliorino to respond to the 41 motion
until 9/28/2020; Plaintiffs' reply due 10/5/2020. Signed by Judge Brenda K. Sannes on
9/11/2020. (1jb, ) (Entered: 09/11/2020)
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09/11/2020

71

TEXT ORDER: Telephonic Oral Argument on Plaintiffs' 41 Motion is hereby scheduled
for 10/9/2020 at 10:00 AM. Separate call in instructions will be provided. SO ORDERED
by Judge Brenda K. Sannes on 9/11/2020. (rjb, ) (Entered: 09/11/2020)

09/11/2020

TEXT NOTICE of Teleconference: Telephonic Oral Argument set for 10/9/2020 at 10:00
AM before Judge Brenda K. Sannes. The parties are directed to dial in at 877-336-1280,
Access code 8447002, Security code 8590. (1jb, ) (Entered: 09/11/2020)

09/15/2020

AMENDED DOCUMENT - MEMORANDUM OF LAW by Kaweeda G. Adams,
Albany City School District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca
City School District, Corinne Keane, Michael Paolino, Cheryl Pedisich, South
Huntington School District, Three Village Central School District. Amendment to 66

Memorandum of Law, Only change - cover page amended to add attorney. (Johnson,
Gregg) Modified on 9/16/2020 to add memo wording. (jmb) (Entered: 09/15/2020)

09/21/2020

LETTER BRIEF by New York State Department of Health, Elizabeth Rausch-Phung,
Howard Zucker. (Koster, Andrew) (Entered: 09/21/2020)

09/21/2020

MEMORANDUM OF LAW re 28 Motion to Dismiss for Failure to State a Claim,, In
Opposition, filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe,
Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Gibson, Sujata) (Entered:
09/21/2020)

09/22/2020

RESPONSE in Opposition re 28 MOTION to Dismiss for Failure to State a Claim Letter
Accompanying Memo of Law Dkt 74 filed by Childrens Health Defense, Jane Boe, Sr,

Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr.
(Gibson, Sujata) (Entered: 09/22/2020)

09/22/2020

Letter Motion from Michael G. McCartin for New York State Department of Health,
Elizabeth Rausch-Phung, Howard Zucker requesting to re-set the Return Date for Dkt.
No. 28 to 10/15/20 and the Reply date to 10/6/20 submitted to Judge Sannes . (McCartin,
Michael) (Entered: 09/22/2020)

09/23/2020

TEXT NOTICE: The 54 motion to dismiss will be heard by the Court on submission of
the papers. Once the papers have been fully reviewed, counsel will be notified if the
Court deems oral argument necessary. (rjb, ) (Entered: 09/23/2020)

09/24/2020

77

TEXT ORDER granting 76 Letter Request - reply due 10/6/2020. SO ORDERED by
Judge Brenda K. Sannes on 9/24/2020. (rjb, ) (Entered: 09/24/2020)

09/24/2020

MOTION to Dismiss Motion Hearing set for 11/5/2020 10:00 AM in Syracuse before
Judge Brenda K. Sannes Response to Motion due by 10/19/2020 Reply to Response to
Motion due by 10/26/2020. filed by Coxsackie-Athens School District, Sean Gnat,
Andrew Hills, Lansing Central School District, Freya Mercer, Penfield Central School
District, Chris Pettograsso, Thomas Putnam, Christine Rebera, L. Oliver Robinson,
Shenendehowa Central School District, Randall Squier, Lorri Whiteman. (Attachments: #
1 Affirmation, # 2 Exhibit(s) 1, # 3 Exhibit(s) 2, # 4 Memorandum of Law, # 5
Declaration) (Ryan, James) (Entered: 09/24/2020)

09/25/2020

NOTICE of Appearance by Chelsea Weisbord on behalf of Kaweeda G. Adams, Albany
City School District, David P. Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City
School District, Corinne Keane, Michael Paolino, Cheryl Pedisich, South Huntington
School District, Three Village Central School District (Weisbord, Chelsea) (Entered:
09/25/2020)

09/28/2020

NOTICE of Appearance by Joseph Kim on behalf of David Migliorino (Kim, Joseph)
(Entered: 09/28/2020)

09/28/2020

RESPONSE in Opposition re 41 MOTION for Temporary Restraining Order MOTION
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for Preliminary Injunction filed by David Migliorino. (Kim, Joseph) (Entered:
09/28/2020)

09/28/2020

MEMORANDUM OF LAW re 41 Motion for TRO,,,,,,, Motion for Preliminary
Injunction,,,,,, in Opposition filed by David Migliorino. (Kim, Joseph) (Entered:
09/28/2020)

09/28/2020

RESPONSE in Opposition re 54 MOTION to Dismiss for Failure to State a Claim
Memorandum of Law filed by Childrens Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane
Doe, Jane Goe, Sr, Jane Joe, Jane Loe, John Coe, Sr, John Foe, Sr. (Gibson, Sujata)
(Entered: 09/28/2020)

10/02/2020

NOTICE of Appearance by Meishin Riccardulli on behalf of David Migliorino
(Riccardulli, Meishin) (Entered: 10/02/2020)

10/02/2020

MEMORANDUM OF LAW re 54 Motion to Dismiss for Failure to State a Claim,, Reply
in Further Support filed by Kaweeda G. Adams, Albany City School District, David P.
Bennardo, Luvelle Brown, Susan Eschbach, Ithaca City School District, Corinne Keane,
Michael Paolino, Cheryl Pedisich, South Huntington School District, Three Village
Central School District. (Kleinberg, Adam) (Entered: 10/02/2020)

10/05/2020

NOTICE of Appearance by Philip Semprevivo on behalf of David Migliorino
(Semprevivo, Philip) (Entered: 10/05/2020)

10/05/2020

REPLY to Response to Motion re 28 MOTION to Dismiss for Failure to State a Claim
filed by New York State Department of Health, Elizabeth Rausch-Phung, Howard Zucker.
(McCartin, Michael) (Entered: 10/05/2020)

10/05/2020

NOTICE of Appearance by Elaine Nancy Chou on behalf of David Migliorino (Chou,
Elaine) (Entered: 10/05/2020)

10/05/2020

REPLY to Response to Motion re 41 MOTION for Temporary Restraining Order
MOTION for Preliminary Injunction reply to Migliorino opposition filed by Childrens
Health Defense, Jane Boe, Sr, Jane Coe, Sr, Jane Doe, Jane Goe, Sr, Jane Joe, Jane Loe,
John Coe, Sr, John Foe, Sr. (Gibson, Sujata) (Entered: 10/05/2020)

10/07/2020

TEXT ORDER granting 2 Motion to Proceed under Pseudonym; granting 2 Motion for
Protective Order: Plaintiffs commenced this action on July 23, 2020 with the filing of a
complaint. Dkt. No. 1. Also on July 23, plaintiffs filed a Motion to Proceed under a
Pseudonym and for a Protective Order. Dkt. No. 2. Defendants have not opposed the
motion. Following review of plaintiffs arguments in support of proceeding under
pseudonyms and for a protective order, the Court finds that such measures are warranted
at this time. The plaintiffs' request to proceed under pseudonyms and for a protective
order is GRANTED. The Court grants leave to defendants to raise objections to
proceeding under pseudonyms and to the protective order in the future should there be a
change in circumstances which warrant such objections. The parties will be subject to the
attached protective order. SO ORDERED. Authorized by Magistrate Judge Christian F.
Hummel on 10/7/20. (Entered: 10/07/2020)

10/09/2020

TEXT Minute Entry for proceedings held before Judge Brenda K. Sannes: Telephone
Conference held on 10/9/2020. Appearances: Michael Sussman, Esq. and Sujata Gibson,
Esq. for Plaintiffs; Michael McCartin, AAG, Andrew Koster, AAG, Gregg Johnson, Esq.,
Adam Kleinberg, Esq., Chelsea Weisbord, Esq., James Ryan, Esq., Roxanne Tashjian,
Esq., Meishin Riccardulli, Esq. and Elaine Chou, Esq. for Defendants. Motion hearing
was adjourned and will be rescheduled as the Court was unable to proceed due to the
amount of participants/background noise on the call. (Court Reporter Jodi Hibbard;
10:08AM-10:18 AM) (1jb, ) (Entered: 10/09/2020)
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10/15/2020

TE