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UNITED STATES CODE ANNOTATED
TITLE 18. CRIMES AND CRIMINAL PROCEDURE
PART Il. CRIMINAL PROCEDURE
CHAPTER 228. DEATH SENTENCE

18 U.S.C. § 3596. Implementation of a sentence of death

* * * * *

(a) In general.--A person who has been sentenced to death pursuant to this chapter
shall be committed to the custody of the Attorney General until exhaustion of the
procedures for appeal of the judgment of conviction and for review of the sentence.
When the sentence is to be implemented, the Attorney General shall release the
person sentenced to death to the custody of a United States marshal, who shall
supervise implementation of the sentence in the manner prescribed by the law of
the State in which the sentence is imposed. If the law of the State does not provide
for implementation of a sentence of death, the court shall designate another State,
the law of which does provide for the implementation of a sentence of death, and
the sentence shall be implemented in the latter State in the manner prescribed by
such law.

(b) Pregnant woman.--A sentence of death shall not be carried out upon a woman
while she is pregnant.

(c) Mental capacity.--A sentence of death shall not be carried out upon a person
who is mentally retarded. A sentence of death shall not be carried out upon a
person who, as a result of mental disability, lacks the mental capacity to understand
the death penalty and why it was imposed on that person.
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UNITED STATES CODE ANNOTATED

TITLE 21. FOOD AND DRUGS
CHAPTER 13. DRUG ABUSE PREVENTION AND CONTROL
SUBCHAPTER |I. CONTROL AND ENFORCEMENT
PART D. OFFENSES AND PENALTIES

21 U.S.C. § 841 Prohibited acts A

* * * * *

(@) Unlawful acts

Except as authorized by this subchapter, it shall be unlawful for any person
knowingly or intentionally--

(1) to manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, a controlled substance; or

(2) to create, distribute, or dispense, or possess with intent to distribute or

dispense, a counterfeit substance.

(b) Penalties

Except as otherwise provided in section 849, 859, 860, or 861 of this title, any
person who violates subsection (a) of this section shall be sentenced as follows:

(1)(A) In the case of a violation of subsection (a) of this section involving--

(i) 1 kilogram or more of a mixture or substance containing a detectable

amount of heroin;

(if) 5 kilograms or more of a mixture or substance containing a detectable

amount of--

() coca leaves, except coca leaves and extracts of coca leaves from
which cocaine, ecgonine, and derivatives of ecgonine or their salts

have been removed:
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(I1) cocaine, its salts, optical and geometric isomers, and salts of
isomers;

(111) ecgonine, its derivatives, their salts, isomers, and salts of isomers;
or

(IV) any compound, mixture, or preparation which contains any
quantity of any of the substances referred to in subclauses (I) through

(1);

(ii1) 280 grams or more of a mixture or substance described in clause (ii)
which contains cocaine base;

(iv) 100 grams or more of phencyclidine (PCP) or 1 kilogram or more of a
mixture or substance containing a detectable amount of phencyclidine
(PCP);

(v) 10 grams or more of a mixture or substance containing a detectable
amount of lysergic acid diethylamide (LSD);

(vi) 400 grams or more of a mixture or substance containing a detectable
amount of N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide or
100 grams or more of a mixture or substance containing a detectable amount
of any analogue of N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]
propanamide;

(vii) 1000 kilograms or more of a mixture or substance containing a
detectable amount of marihuana, or 1,000 or more marihuana plants
regardless of weight; or

(viii) 50 grams or more of methamphetamine, its salts, isomers, and salts of
its isomers or 500 grams or more of a mixture or substance containing a
detectable amount of methamphetamine, its salts, isomers, or salts of its
iIsomers;

such person shall be sentenced to a term of imprisonment which may not be less
than 10 years or more than life and if death or serious bodily injury results from the
use of such substance shall be not less than 20 years or more than life, a fine not
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to exceed the greater of that authorized in accordance with the provisions of Title
18 or $10,000,000 if the defendant is an individual or $50,000,000 if the defendant
Is other than an individual, or both. If any person commits such a violation after a
prior conviction for a serious drug felony or serious violent felony has become
final, such person shall be sentenced to a term of imprisonment of not less than 15
years and not more than life imprisonment and if death or serious bodily injury
results from the use of such substance shall be sentenced to life imprisonment, a
fine not to exceed the greater of twice that authorized in accordance with the
provisions of Title 18 or $20,000,000 if the defendant is an individual or
$75,000,000 if the defendant is other than an individual, or both. If any person
commits a violation of this subparagraph or of section 849, 859, 860, or 861 of this
title after 2 or more prior convictions for a serious drug felony or serious violent
felony have become final, such person shall be sentenced to a term of
imprisonment of not less than 25 years and fined in accordance with the preceding
sentence. Notwithstanding section 3583 of Title 18, any sentence under this
subparagraph shall, in the absence of such a prior conviction, impose a term of
supervised release of at least 5 years in addition to such term of imprisonment and
shall, if there was such a prior conviction, impose a term of supervised release of at
least 10 years in addition to such term of imprisonment. Notwithstanding any other
provision of law, the court shall not place on probation or suspend the sentence of
any person sentenced under this subparagraph. No person sentenced under this
subparagraph shall be eligible for parole during the term of imprisonment imposed
therein.

(B) In the case of a violation of subsection (a) of this section involving--

(i) 100 grams or more of a mixture or substance containing a detectable
amount of heroin;

(if) 500 grams or more of a mixture or substance containing a detectable
amount of--

() coca leaves, except coca leaves and extracts of coca leaves from
which cocaine, ecgonine, and derivatives of ecgonine or their salts
have been removed;
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(I1) cocaine, its salts, optical and geometric isomers, and salts of
isomers;

(111) ecgonine, its derivatives, their salts, isomers, and salts of isomers;
or

(IV) any compound, mixture, or preparation which contains any
quantity of any of the substances referred to in subclauses (I) through

(1);

(ii1) 28 grams or more of a mixture or substance described in clause (ii)
which contains cocaine base;

(iv) 10 grams or more of phencyclidine (PCP) or 100 grams or more of a
mixture or substance containing a detectable amount of phencyclidine
(PCP);

(v) 1 gram or more of a mixture or substance containing a detectable amount
of lysergic acid diethylamide (LSD);

(vi) 40 grams or more of a mixture or substance containing a detectable
amount of N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide or 10
grams or more of a mixture or substance containing a detectable amount of
any analogue of N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide;

(vii) 100 kilograms or more of a mixture or substance containing a
detectable amount of marihuana, or 100 or more marihuana plants regardless
of weight; or

(viii) 5 grams or more of methamphetamine, its salts, isomers, and salts of
its isomers or 50 grams or more of a mixture or substance containing a
detectable amount of methamphetamine, its salts, isomers, or salts of its
isomers;

such person shall be sentenced to a term of imprisonment which may not be less
than 5 years and not more than 40 years and if death or serious bodily injury results
from the use of such substance shall be not less than 20 years or more than life, a
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fine not to exceed the greater of that authorized in accordance with the provisions
of Title 18 or $5,000,000 if the defendant is an individual or $25,000,000 if the
defendant is other than an individual, or both. If any person commits such a
violation after a prior conviction for a serious drug felony or serious violent felony
has become final, such person shall be sentenced to a term of imprisonment which
may not be less than 10 years and not more than life imprisonment and if death or
serious bodily injury results from the use of such substance shall be sentenced to
life imprisonment, a fine not to exceed the greater of twice that authorized in
accordance with the provisions of Title 18 or $8,000,000 if the defendant is an
individual or $50,000,000 if the defendant is other than an individual, or both.
Notwithstanding section 3583 of Title 18, any sentence imposed under this
subparagraph shall, in the absence of such a prior conviction, include a term of
supervised release of at least 4 years in addition to such term of imprisonment and
shall, if there was such a prior conviction, include a term of supervised release of at
least 8 years in addition to such term of imprisonment. Notwithstanding any other
provision of law, the court shall not place on probation or suspend the sentence of
any person sentenced under this subparagraph. No person sentenced under this
subparagraph shall be eligible for parole during the term of imprisonment imposed
therein.

(C) In the case of a controlled substance in schedule | or 1l, gamma hydroxybutyric
acid (including when scheduled as an approved drug product for purposes of
section 3(a)(1)(B) of the Hillory J. Farias and Samantha Reid Date-Rape Drug
Prohibition Act of 2000), or 1 gram of flunitrazepam, except as provided in
subparagraphs (A), (B), and (D), such person shall be sentenced to a term of
imprisonment of not more than 20 years and if death or serious bodily injury
results from the use of such substance shall be sentenced to a term of imprisonment
of not less than twenty years or more than life, a fine not to exceed the greater of
that authorized in accordance with the provisions of Title 18 or $1,000,000 if the
defendant is an individual or $5,000,000 if the defendant is other than an
individual, or both. If any person commits such a violation after a prior conviction
for a felony drug offense has become final, such person shall be sentenced to a
term of imprisonment of not more than 30 years and if death or serious bodily
injury results from the use of such substance shall be sentenced to life
imprisonment, a fine not to exceed the greater of twice that authorized in
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accordance with the provisions of Title 18 or $2,000,000 if the defendant is an
individual or $10,000,000 if the defendant is other than an individual, or both.
Notwithstanding section 3583 of Title 18, any sentence imposing a term of
imprisonment under this paragraph shall, in the absence of such a prior conviction,
Impose a term of supervised release of at least 3 years in addition to such term of
imprisonment and shall, if there was such a prior conviction, impose a term of
supervised release of at least 6 years in addition to such term of imprisonment.
Notwithstanding any other provision of law, the court shall not place on probation
or suspend the sentence of any person sentenced under the provisions of this
subparagraph which provide for a mandatory term of imprisonment if death or
serious bodily injury results, nor shall a person so sentenced be eligible for parole
during the term of such a sentence.

(D) In the case of less than 50 kilograms of marihuana, except in the case of 50 or
more marihuana plants regardless of weight, 10 kilograms of hashish, or one
kilogram of hashish oil, such person shall, except as provided in paragraphs (4) and
(5) of this subsection, be sentenced to a term of imprisonment of not more than 5
years, a fine not to exceed the greater of that authorized in accordance with the
provisions of Title 18 or $250,000 if the defendant is an individual or $1,000,000 if
the defendant is other than an individual, or both. If any person commits such a
violation after a prior conviction for a felony drug offense has become final, such
person shall be sentenced to a term of imprisonment of not more than 10 years, a
fine not to exceed the greater of twice that authorized in accordance with the
provisions of Title 18 or $500,000 if the defendant is an individual or $2,000,000 if
the defendant is other than an individual, or both. Notwithstanding section 3583 of
Title 18, any sentence imposing a term of imprisonment under this paragraph shall,
in the absence of such a prior conviction, impose a term of supervised release of at
least 2 years in addition to such term of imprisonment and shall, if there was such a
prior conviction, impose a term of supervised release of at least 4 years in addition
to such term of imprisonment.

(E)(i) Except as provided in subparagraphs (C) and (D), in the case of any
controlled substance in schedule 111, such person shall be sentenced to a term of
imprisonment of not more than 10 years and if death or serious bodily injury
results from the use of such substance shall be sentenced to a term of imprisonment
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of not more than 15 years, a fine not to exceed the greater of that authorized in
accordance with the provisions of Title 18 or $500,000 if the defendant is an
individual or $2,500,000 if the defendant is other than an individual, or both.

(i) If any person commits such a violation after a prior conviction for a felony
drug offense has become final, such person shall be sentenced to a term of
Imprisonment of not more than 20 years and if death or serious bodily injury
results from the use of such substance shall be sentenced to a term of imprisonment
of not more than 30 years, a fine not to exceed the greater of twice that authorized
in accordance with the provisions of Title 18 or $1,000,000 if the defendant is an
individual or $5,000,000 if the defendant is other than an individual, or both.

(iif) Any sentence imposing a term of imprisonment under this subparagraph
shall, in the absence of such a prior conviction, impose a term of supervised release
of at least 2 years in addition to such term of imprisonment and shall, if there was
such a prior conviction, impose a term of supervised release of at least 4 years in
addition to such term of imprisonment.

(2) In the case of a controlled substance in schedule IV, such person shall be
sentenced to a term of imprisonment of not more than 5 years, a fine not to exceed
the greater of that authorized in accordance with the provisions of Title 18 or
$250,000 if the defendant is an individual or $1,000,000 if the defendant is other
than an individual, or both. If any person commits such a violation after a prior
conviction for a felony drug offense has become final, such person shall be
sentenced to a term of imprisonment of not more than 10 years, a fine not to
exceed the greater of twice that authorized in accordance with the provisions of
Title 18 or $500,000 if the defendant is an individual or $2,000,000 if the
defendant is other than an individual, or both. Any sentence imposing a term of
Imprisonment under this paragraph shall, in the absence of such a prior conviction,
Impose a term of supervised release of at least one year in addition to such term of
imprisonment and shall, if there was such a prior conviction, impose a term of
supervised release of at least 2 years in addition to such term of imprisonment.

(3) In the case of a controlled substance in schedule V, such person shall be
sentenced to a term of imprisonment of not more than one year, a fine not to
exceed the greater of that authorized in accordance with the provisions of Title 18
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or $100,000 if the defendant is an individual or $250,000 if the defendant is other
than an individual, or both. If any person commits such a violation after a prior
conviction for a felony drug offense has become final, such person shall be
sentenced to a term of imprisonment of not more than 4 years, a fine not to exceed
the greater of twice that authorized in accordance with the provisions of Title 18 or
$200,000 if the defendant is an individual or $500,000 if the defendant is other
than an individual, or both. Any sentence imposing a term of imprisonment under
this paragraph may, if there was a prior conviction, impose a term of supervised
release of not more than 1 year, in addition to such term of imprisonment.

(4) Notwithstanding paragraph (1)(D) of this subsection, any person who violates
subsection (a) of this section by distributing a small amount of marihuana for no
remuneration shall be treated as provided in section 844 of this title and section
3607 of Title 18.

(5) Any person who violates subsection (a) of this section by cultivating or
manufacturing a controlled substance on Federal property shall be imprisoned as
provided in this subsection and shall be fined any amount not to exceed—

(A) the amount authorized in accordance with this section;

(B) the amount authorized in accordance with the provisions of Title 18;
(C) $500,000 if the defendant is an individual; or

(D) $1,000,000 if the defendant is other than an individual,

or both.

(6) Any person who violates subsection (a), or attempts to do so, and knowingly or
intentionally uses a poison, chemical, or other hazardous substance on Federal
land, and, by such use--

(A) creates a serious hazard to humans, wildlife, or domestic animals,
(B) degrades or harms the environment or natural resources, or

(C) pollutes an aquifer, spring, stream, river, or body of water, shall be fined
in accordance with Title 18 or imprisoned not more than five years, or both.
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(7) Penalties for distribution

(A) In general

Whoever, with intent to commit a crime of violence, as defined in section 16

of Title 18 (including rape), against an individual, violates subsection (a) by
distributing a controlled substance or controlled substance analogue to that

individual without that individual's knowledge, shall be imprisoned not more

than 20 years and fined in accordance with Title 18.
(B) Definition

For purposes of this paragraph, the term “without that individual's
knowledge” means that the individual is unaware that a substance with the
ability to alter that individual's ability to appraise conduct or to decline
participation in or communicate unwillingness to participate in conduct is
administered to the individual.

(c) Offenses involving listed chemicals
Any person who knowingly or intentionally--

(1) possesses a listed chemical with intent to manufacture a controlled
substance except as authorized by this subchapter;

(2) possesses or distributes a listed chemical knowing, or having reasonable
cause to believe, that the listed chemical will be used to manufacture a
controlled substance except as authorized by this subchapter; or

(3) with the intent of causing the evasion of the recordkeeping or reporting
requirements of section 830 of this title, or the regulations issued under that
section, receives or distributes a reportable amount of any listed chemical in
units small enough so that the making of records or filing of reports under
that section is not required,;

shall be fined in accordance with Title 18 or imprisoned not more than 20 years in
the case of a violation of paragraph (1) or (2) involving a list I chemical or not
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more than 10 years in the case of a violation of this subsection other than a
violation of paragraph (1) or (2) involving a list I chemical, or both.

(d) Boobytraps on Federal property; penalties; “boobytrap” defined

(1) Any person who assembles, maintains, places, or causes to be placed a
boobytrap on Federal property where a controlled substance is being manufactured,
distributed, or dispensed shall be sentenced to a term of imprisonment for not more
than 10 years or fined under Title 18, or both.

(2) If any person commits such a violation after 1 or more prior convictions for an
offense punishable under this subsection, such person shall be sentenced to a term
of imprisonment of not more than 20 years or fined under Title 18, or both.

(3) For the purposes of this subsection, the term “boobytrap” means any concealed
or camouflaged device designed to cause bodily injury when triggered by any
action of any unsuspecting person making contact with the device. Such term
includes guns, ammunition, or explosive devices attached to trip wires or other
triggering mechanisms, sharpened stakes, and lines or wires with hooks attached.

(e) Ten-year injunction as additional penalty

In addition to any other applicable penalty, any person convicted of a felony
violation of this section relating to the receipt, distribution, manufacture,
exportation, or importation of a listed chemical may be enjoined from engaging in
any transaction involving a listed chemical for not more than ten years.

() Wrongful distribution or possession of listed chemicals

(1) Whoever knowingly distributes a listed chemical in violation of this subchapter
(other than in violation of a recordkeeping or reporting requirement of section 830
of this title) shall, except to the extent that paragraph (12), (13), or (14) of section
842(a) of this title applies, be fined under Title 18 or imprisoned not more than 5
years, or both.

(2) Whoever possesses any listed chemical, with knowledge that the recordkeeping
or reporting requirements of section 830 of this title have not been adhered to, if,
after such knowledge is acquired, such person does not take immediate steps to
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remedy the violation shall be fined under Title 18 or imprisoned not more than one
year, or both.

(9) Internet sales of date rape drugs

(1) Whoever knowingly uses the Internet to distribute a date rape drug to any
person, knowing or with reasonable cause to believe that--

(A) the drug would be used in the commission of criminal sexual
conduct; or

(B) the person is not an authorized purchaser;

shall be fined under this subchapter or imprisoned not more than 20 years, or
both.

(2) As used in this subsection:
(A) The term “date rape drug” means—

(i) gamma hydroxybutyric acid (GHB) or any controlled substance
analogue of GHB, including gamma butyrolactone (GBL) or 1,4-butanediol;

(i) ketamine;
(iii) flunitrazepam; or

(iv) any substance which the Attorney General designates, pursuant to
the rulemaking procedures prescribed by section 553 of Title 5, to be used in
committing rape or sexual assault.

The Attorney General is authorized to remove any substance

from the list of date rape drugs pursuant to the same rulemaking
authority.

(B) The term ““authorized purchaser” means any of the following persons,
provided such person has acquired the controlled substance in accordance with this
chapter:
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(i) A person with a valid prescription that is issued for a legitimate
medical purpose in the usual course of professional practice that is
based upon a qualifying medical relationship by a practitioner
registered by the Attorney General. A “qualifying medical
relationship” means a medical relationship that exists when the
practitioner has conducted at least 1 medical evaluation with the
authorized purchaser in the physical presence of the practitioner,
without regard to whether portions of the evaluation are conducted by
other health professionals. The preceding sentence shall not be
construed to imply that 1 medical evaluation demonstrates that a
prescription has been issued for a legitimate medical purpose within
the usual course of professional practice.

(if) Any practitioner or other registrant who is otherwise authorized by
their registration to dispense, procure, purchase, manufacture, transfer,
distribute, import, or export the substance under this chapter.

(iif) A person or entity providing documentation that establishes the
name, address, and business of the person or entity and which
provides a legitimate purpose for using any “date rape drug” for
which a prescription is not required.

(3) The Attorney General is authorized to promulgate regulations for record-
keeping and reporting by persons handling 1,4-butanediol in order to implement
and enforce the provisions of this section. Any record or report required by such
regulations shall be considered a record or report required under this chapter.

(h) Offenses involving dispensing of controlled substances by means of the
Internet

(1) In general
It shall be unlawful for any person to knowingly or intentionally—

(A) deliver, distribute, or dispense a controlled substance by means of the
Internet, except as authorized by this subchapter; or
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(B) aid or abet (as such terms are used in section 2 of Title 18) any activity
described in subparagraph (A) that is not authorized by this subchapter.

(2) Examples

Examples of activities that violate paragraph (1) include, but are not limited to,
knowingly or intentionally--

(A) delivering, distributing, or dispensing a controlled substance by means
of the Internet by an online pharmacy that is not validly registered with a
modification authorizing such activity as required by section 823(f) of this
title (unless exempt from such registration);

(B) writing a prescription for a controlled substance for the purpose of
delivery, distribution, or dispensation by means of the Internet in violation of
section 829(e) of this title;

(C) serving as an agent, intermediary, or other entity that causes the Internet
to be used to bring together a buyer and seller to engage in the dispensing of
a controlled substance in a manner not authorized by sections 823(f) or
829(e) of this title;

(D) offering to fill a prescription for a controlled substance based solely on a
consumer's completion of an online medical questionnaire; and

(E) making a material false, fictitious, or fraudulent statement or
representation in a notification or declaration under subsection (d) or (e),
respectively, of section 831 of this title.

(3) Inapplicability
(A) This subsection does not apply to—

(i) the delivery, distribution, or dispensation of controlled substances
by nonpractitioners to the extent authorized by their registration under
this subchapter;

(i) the placement on the Internet of material that merely advocates the
use of a controlled substance or includes pricing information without
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attempting to propose or facilitate an actual transaction involving a
controlled substance; or

(iii) except as provided in subparagraph (B), any activity that is
limited to—

() the provision of a telecommunications service, or of an
Internet access service or Internet information location tool (as
those terms are defined in section 231 of Title 47); or

(I1) the transmission, storage, retrieval, hosting, formatting, or
translation (or any combination thereof) of a communication,
without selection or alteration of the content of the
communication, except that deletion of a particular
communication or material made by another person in a manner
consistent with section 230(c) of Title 47 shall not constitute
such selection or alteration of the content of the
communication,

(B) The exceptions under subclauses (1) and (I1) of subparagraph (A)(iii)
shall not apply to a person acting in concert with a person who violates
paragraph (1).

(4) Knowing or intentional violation

Any person who knowingly or intentionally violates this subsection shall be
sentenced in accordance with subsection (b).

* * * * *
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UNITED STATES CODE
TITLE 21. FOOD AND DRUGS

21 U.S.C. § 848 (1988) (repealed 2006) Continuing criminal enterprise

* * * * *

(a) Penalties; forfeitures

Any person who engages in a continuing criminal enterprise shall be sentenced to a
term of imprisonment which may not be less than 20 years and which may be up to
life imprisonment, to a fine not to exceed the greater of that authorized in
accordance with the provisions of title 18 or $2,000,000 if the defendant is an
individual or $5,000,000 if the defendant is other than an individual, and to the
forfeiture prescribed in section 853 of this title; except that if any person engages
in such activity after one or more prior convictions of him under this section have
become final, he shall be sentenced to a term of imprisonment which may not be
less than 30 years and which may be up to life imprisonment, to a fine not to
exceed the greater of twice the amount authorized in accordance with the
provisions of title 18 or $4,000,000 if the defendant is an individual or $10,000,000
if the defendant is other than an individual, and to the forfeiture prescribed in
section 853 of this title.

(b) Life imprisonment for engaging in continuing criminal enterprise

Any person who engages in a continuing criminal enterprise shall be imprisoned
for life and fined in accordance with subsection (a) of this section, if—

(1) such person is the principal administrator, organizer, or leader of the
enterprise or is one of several such principal administrators, organizers, or
leaders; and

(2)(A) the violation referred to in subsection (d)(1) of this section involved
at least 300 times the quantity of a substance described in subsection
841(b)(1)(B) of this title, or

(B) the enterprise, or any other enterprise in which the defendant was the
principal or one of several principal administrators, organizers, or leaders,
received $10 million dollars in gross receipts during any twelve-month
period of its existence for the manufacture, importation, or distribution of a
substance described in section 841(b)(1)(B) of this title.
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(c) "Continuing criminal enterprise" defined

For purposes of subsection (a) of this section, a person is engaged in a continuing
criminal enterprise if—

(1) he violates any provision of this subchapter or subchapter Il of this
chapter the punishment for which is a felony, and

(2) such violation is a part of a continuing series of violations of this
subchapter or subchapter Il of this chapter—

(A) which are undertaken by such person in concert with five or more
other persons with respect to whom such person occupies a position of
organizer, a supervisory position, or any other position of
management, and

(B) from which such person obtains substantial income or resources.
(d) Suspension of sentence and probation prohibited

In the case of any sentence imposed under this section, imposition or execution of
such sentence shall not be suspended, probation shall not be granted, and the Act
of July 15, 1932 (D.C. Code, secs. 24-203-24-207), shall not apply.

(e) Death penalty
(1) In addition to the other penalties set forth in this section-

(A) any person engaging in or working in furtherance of a continuing
criminal enterprise, or any person engaging in an offense punishable
under section 841(b)(1)(A) of this title or section 960(b)(1) of this title
who intentionally kills or counsels, commands, induces, procures, or
causes the intentional killing of an individual and such killing results,
shall be sentenced to any term of imprisonment, which shall not be
less than 20 years, and which may be up to life imprisonment, or may
be sentenced to death; and

(B) any person, during the commission of, in furtherance of, or while
attempting to avoid apprehension, prosecution or service of a prison
sentence for, a felony violation of this subchapter or subchapter Il of
this chapter who intentionally kills or counsels, commands, induces,
procures, or causes the intentional killing of any Federal, State, or
local law enforcement officer engaged in, or on account of, the
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performance of such officer's official duties and such killing results,
shall be sentenced to any term of imprisonment, which shall not be
less than 20 years, and which may be up to life imprisonment, or may
be sentenced to death.

(2) As used in paragraph (1)(b), the term "law enforcement officer" means a
public servant authorized by law or by a Government agency or Congress to
conduct or engage in the prevention, investigation, prosecution or
adjudication of an offense, and includes those engaged in corrections,
probation, or parole functions.

(g) Hearing required with respect to death penalty

A person shall be subjected to the penalty of death for any offense under this
section only if a hearing is held in accordance with this section.

(h) Notice by Government in death penalty cases

(1) Whenever the Government intends to seek the death penalty for an
offense under this section for which one of the sentences provided is death,
the attorney for the Government, a reasonable time before trial or acceptance
by the court of a plea of guilty, shall sign and file with the court, and serve
upon the defendant, a notice—

(A) that the Government in the event of conviction will seek the
sentence of death; and

(B) setting forth the aggravating factors enumerated in subsection (n)
of this section and any other aggravating factors which the
Government will seek to prove as the basis for the death penalty.

(2) The court may permit the attorney for the Government to amend this
notice for good cause shown.

(i) Hearing before court or jury

(1) When the attorney for the Government has filed a notice as required
under subsection (h) of this section and the defendant is found guilty of or
pleads guilty to an offense under subsection (e) of this section, the judge
who presided at the trial or before whom the guilty plea was entered, or any
other judge if the judge who presided at the trial or before whom the guilty
plea was entered is unavailable, shall conduct a separate sentencing hearing
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to determine the punishment to be imposed. The hearing shall be
conducted—

(A) before the jury which determined the defendant's guilt;
(B) before a jury impaneled for the purpose of the hearing if—
(i) the defendant was convicted upon a plea of guilty;

(i) the defendant was convicted after a trial before the court
sitting without a jury;

(iii) the jury which determined the defendant's guilt has been
discharged for good cause; or

(iv) after initial imposition of a sentence under this section,
redetermination of the sentence under this section is necessary;
or

(C) before the court alone, upon the motion of the defendant and with
the approval of the Government.

(2) A jury impaneled under paragraph (1)(B) shall consist of 12 members,
unless, at any time before the conclusion of the hearing, the parties stipulate
with the approval of the court that it shall consist of any number less than
12.

(j) Proof of aggravating and mitigating factors

Notwithstanding rule 32(c) of the Federal Rules of Criminal Procedure, when a
defendant is found guilty of or pleads guilty to an offense under subsection (e) of
this section, no presentence report shall be prepared. In the sentencing hearing,
information may be presented as to matters relating to any of the aggravating or
mitigating factors set forth in subsections (m) and (n) of this section, or any other
mitigating factor or any other aggravating factor for which notice has been
provided under subsection (h)(1)(B) of this section. Where information is
presented relating to any of the aggravating factors set forth in subsection (n) of
this section, information may be presented relating to any other aggravating factor
for which notice has been provided under subsection (h)(1)(B) of this section.
Information presented may include the trial transcript and exhibits if the hearing is
held before a jury or judge not present during the trial, or at the trial judge's
discretion. Any other information relevant to such mitigating or aggravating factors
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may be presented by either the Government or the defendant, regardless of its
admissibility under the rules governing admission of evidence at criminal trials,
except that information may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury. The Government and the defendant shall be permitted to rebut
any information received at the hearing and shall be given fair opportunity to
present argument as to the adequacy of the information to establish the existence of
any of the aggravating or mitigating factors and as to appropriateness in that case
of imposing a sentence of death. The Government shall open the argument. The
defendant shall be permitted to reply. The Government shall then be permitted to
reply in rebuttal. The burden of establishing the existence of any aggravating factor
Is on the Government, and is not satisfied unless established beyond a reasonable
doubt. The burden of establishing the existence of any mitigating factor is on the
defendant, and is not satisfied unless established by a preponderance of the
evidence.

(k) Return of findings

The jury, or if there is no jury, the court, shall consider all the information received
during the hearing. It shall return special findings identifying any aggravating
factors set forth in subsection (n) of this section, found to exist. If one of the
aggravating factors set forth in subsection (n)(1) of this section and another of the
aggravating factors set forth in paragraphs (2) through (12) of subsection (n) of this
section is found to exist, a special finding identifying any other aggravating factor
for which notice has been provided under subsection (h)(1)(B) of this section, may
be returned. A finding with respect to a mitigating factor may be made by one or
more of the members of the jury, and any member of the jury who finds the
existence of a mitigating factor may consider such a factor established for purposes
of this subsection, regardless of the number of jurors who concur that the factor has
been established. A finding with respect to any aggravating factor must be
unanimous. If an aggravating factor set forth in subsection (n)(1) of this section is
not found to exist or an aggravating factor set forth in subsection (n)(1) of this
section is found to exist but no other aggravating factor set forth in subsection (n)
of this section is found to exist, the court shall impose a sentence, other than death,
authorized by law. If an aggravating factor set forth in subsection (n)(1) of this
section and one or more of the other aggravating factors set forth in subsection (n)
of this section are found to exist, the jury, or if there is no jury, the court, shall then
consider whether the aggravating factors found to exist sufficiently outweigh any
mitigating factor or factors found to exist, or in the absence of mitigating factors,
whether the aggravating factors are themselves sufficient to justify a sentence of
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death. Based upon this consideration, the jury by unanimous vote, or if there is no
jury, the court, shall recommend that a sentence of death shall be imposed rather
than a sentence of life imprisonment without possibility of release or some other
lesser sentence. The jury or the court, regardless of its findings with respect to
aggravating and mitigating factors, is never required to impose a death sentence
and the jury shall be so instructed.

(I) Imposition of sentence

Upon the recommendation that the sentence of death be imposed, the court shall
sentence the defendant to death. Otherwise the court shall impose a sentence, other
than death, authorized by law. A sentence of death shall not be carried out upon a
person who is under 18 years of age at the time the crime was committed. A
sentence of death shall not be carried out upon a person who is mentally retarded.
A sentence of death shall not be carried out upon a person who, as a result of
mental disability—

(1) cannot understand the nature of the pending proceedings, what such
person was tried for, the reason for the punishment, or the nature of the
punishment; or

(2) lacks the capacity to recognize or understand facts which would make
the punishment unjust or unlawful, or lacks the ability to convey such
information to counsel or to the court.

(m) Mitigating factors

In determining whether a sentence of death is to be imposed on a defendant, the
finder of fact shall consider mitigating factors, including the following:

(1) The defendant's capacity to appreciate the wrongfulness of the
defendant's conduct or to conform conduct to the requirements of law was
significantly impaired, regardless of whether the capacity was so impaired as
to constitute a defense to the charge.

(2) The defendant was under unusual and substantial duress, regardless of
whether the duress was of such a degree as to constitute a defense to the
charge.

(3) The defendant is punishable as a principal (as defined in section 2 of title
18) in the offense, which was committed by another, but the defendant's
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participation was relatively minor, regardless of whether the participation
was so minor as to constitute a defense to the charge.

(4) The defendant could not reasonably have foreseen that the defendant's
conduct in the course of the commission of murder, or other offense
resulting in death for which the defendant was convicted, would cause, or
would create a grave risk of causing, death to any person.

(5) The defendant was youthful, although not under the age of 18.
(6) The defendant did not have a significant prior criminal record.

(7) The defendant committed the offense under severe mental or emotional
disturbance.

(8) Another defendant or defendants, equally culpable in the crime, will not
be punished by death.

(9) The victim consented to the criminal conduct that resulted in the victim's
death.

(10) That other factors in the defendant's background or character mitigate
against imposition of the death sentence.

(n) Aggravating factors for homicide

If the defendant is found guilty of or pleads guilty to an offense under subsection
(e) of this section, the following aggravating factors are the only aggravating
factors that shall be considered, unless notice of additional aggravating factors is
provided under subsection (h)(1)(B) of this section:

(1) The defendant-
(A) intentionally killed the victim;

(B) intentionally inflicted serious bodily injury which resulted in the
death of the victim;

(C) intentionally engaged in conduct intending that the victim be
killed or that lethal force be employed against the victim, which
resulted in the death of the victim;

(D) intentionally engaged in conduct which—
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(i) the defendant knew would create a grave risk of death to a
person, other than one of the participants in the offense; and

(ii) resulted in the death of the victim.

(2) The defendant has been convicted of another Federal offense, or a State
offense resulting in the death of a person, for which a sentence of life
Imprisonment or a sentence of death was authorized by statute.

(3) The defendant has previously been convicted of two or more State or
Federal offenses punishable by a term of imprisonment of more than one
year, committed on different occasions, involving the infliction of, or
attempted infliction of, serious bodily injury upon another person.

(4) The defendant has previously been convicted of two or more State or
Federal offenses punishable by a term of imprisonment of more than one
year, committed on different occasions, involving the distribution of a
controlled substance.

(5) In the commission of the offense or in escaping apprehension for a
violation of subsection (e) of this section, the defendant knowingly created a
grave risk of death to one or more persons in addition to the victims of the
offense.

(6) The defendant procured the commission of the offense by payment, or
promise of payment, of anything of pecuniary value.

(7) The defendant committed the offense as consideration for the receipt, or
in the expectation of the receipt, of anything of pecuniary value.

(8) The defendant committed the offense after substantial planning and
premeditation.

(9) The victim was particularly vulnerable due to old age, youth, or
Infirmity.

(10) The defendant had previously been convicted of violating this
subchapter or subchapter Il of this chapter for which a sentence of five or
more years may be imposed or had previously been convicted of engaging in
a continuing criminal enterprise.
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(11) The violation of this subchapter in relation to which the conduct
described in subsection (e) of this section occurred was a violation of section
845 of this title.

(12) The defendant committed the offense in an especially heinous, cruel, or
depraved manner in that it involved torture or serious physical abuse to the
victim.

(o) Right of defendant to justice without discrimination

(1) In any hearing held before a jury under this section, the court shall
instruct the jury that in its consideration of whether the sentence of death is
justified it shall not consider the race, color, religious beliefs, national origin,
or sex of the defendant or the victim, and that the jury is not to recommend a
sentence of death unless it has concluded that it would recommend a
sentence of death for the crime in question no matter what the race, color,
religious beliefs, national origin, or sex of the defendant, or the victim, may
be. The jury shall return to the court a certificate signed by each juror that
consideration of the race, color, religious beliefs, national origin, or sex of
the defendant or the victim was not involved in reaching his or her
individual decision, and that the individual juror would have made the same
recommendation regarding a sentence for the crime in question no matter
what the race, color, religious beliefs, national origin, or sex of the
defendant, or the victim, may be.

(2) Not later than one year from November 18, 1988, the Comptroller
General shall conduct a study of the various procedures used by the several
States for determining whether or not to impose the death penalty in
particular cases, and shall report to the Congress on whether or not any or all
of the various procedures create a significant risk that the race of a
defendant, or the race of a victim against whom a crime was committed,
influence the likelihood that defendants in those States will be sentenced to
death. In conducting the study required by this paragraph, the General
Accounting Office shall—

(A) use ordinary methods of statistical analysis, including methods
comparable to those ruled admissible by the courts in race
discrimination cases under title VII of the Civil Rights Act of 1964
[42 U.S.C. 2000e et seq.];

(B) study only crimes occurring after January 1, 1976; and
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(C) determine what, if any, other factors, including any relation
between any aggravating or mitigating factors and the race of the
victim or the defendant, may account for any evidence that the race of
the defendant, or the race of the victim, influences the likelihood that
defendants will be sentenced to death. In addition, the General
Accounting Office shall examine separately and include in the report,
death penalty cases involving crimes similar to those covered under
this section.

(p) Sentencing in capital cases in which death penalty is not sought or imposed

If a person is convicted for an offense under subsection (e) of this section and the
court does not impose the penalty of death, the court may impose a sentence of life
imprisonment without the possibility of parole.

(g) Appeal in capital cases; counsel for financially unable defendants

(1) In any case in which the sentence of death is imposed under this section,
the sentence of death shall be subject to review by the court of appeals upon
appeal by the defendant. Notice of appeal must be filed within the time
prescribed for appeal of judgment in section 2107 of title 28. An appeal
under this section may be consolidated with an appeal of the judgment of
conviction. Such review shall have priority over all other cases.

(2) On review of the sentence, the court of appeals shall consider the record,
the evidence submitted during the trial, the information submitted during the
sentencing hearing, the procedures employed in the sentencing hearing, and
the special findings returned under this section.

(3) The court shall affirm the sentence if it determines that—

(A) the sentence of death was not imposed under the influence of
passion, prejudice, or any other arbitrary factor; and

(B) the information supports the special finding of the existence of
every aggravating factor upon which the sentence was based, together
with, or the failure to find, any mitigating factors as set forth or
allowed in this section.

In all other cases the court shall remand the case for reconsideration under
this section. The court of appeals shall state in writing the reasons for its
disposition of the review of the sentence.
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(4)(A) Notwithstanding any other provision of law to the contrary, in every
criminal action in which a defendant is charged with a crime which may be
punishable by death, a defendant who is or becomes financially unable to
obtain adequate representation or investigative, expert, or other reasonably
necessary services at any time either—

(i) before judgment; or

(ii) after the entry of a judgment imposing a sentence of death but
before the execution of that judgment;

shall be entitled to the appointment of one or more attorneys and the
furnishing of such other services in accordance with paragraphs (5), (6), (7),
(8), and (9).

(B) In any post-conviction proceeding under section 2254 or 2255 of title 28
seeking to vacate or set aside a death sentence, any defendant who is or
becomes financially unable to obtain adequate representation or
Investigative, expert, or other reasonably necessary services shall be entitled
to the appointment of one or more attorneys and the furnishing of such other
services in accordance with paragraphs (5), (6), (7), (8), and (9).

(5) If the appointment is made before judgment, at least one attorney so
appointed must have been admitted to practice in the court in which the
prosecution is to be tried for not less than five years, and must have had not
less than three years experience in the actual trial of felony prosecutions in
that court.

(6) If the appointment is made after judgment, at least one attorney so
appointed must have been admitted to practice in the court of appeals for not
less than five years, and must have had not less than three years experience
in the handling of appeals in that court in felony cases.

(7) With respect to paragraphs (5) and (6), the court, for good cause, may
appoint another attorney whose background, knowledge, or experience
would otherwise enable him or her to properly represent the defendant, with
due consideration to the seriousness of the possible penalty and to the unique
and complex nature of the litigation.

(8) Unless replaced by similarly qualified counsel upon the attorney's own
motion or upon motion of the defendant, each attorney so appointed shall
represent the defendant throughout every subsequent stage of available
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judicial proceedings, including pretrial proceedings, trial, sentencing,
motions for new trial, appeals, applications, for writ of certiorari to the
Supreme Court of the United States, and all available post-conviction
process, together with applications for stays of execution and other
appropriate motions and procedures, and shall also represent the defendant
in such competency proceedings and proceedings for executive or other
clemency as may be available to the defendant.

(9) Upon a finding in ex parte proceedings that investigative, expert or other
services are reasonably necessary for the representation of the defendant,
whether in connection with issues relating to guilt or sentence, the court
shall authorize the defendant's attorneys to obtain such services on behalf of
the defendant and shall order the payment of fees and expenses therefore,
under paragraph (10). Upon a finding that timely procurement of such
services could not practicably await prior authorization, the court may
authorize the provision of and payment for such services nunc pro tunc.

(10) Notwithstanding the rates and maximum limits generally applicable to
criminal cases and any other provision of law to the contrary, the court shall
fix the compensation to be paid to attorneys appointed under this subsection
and the fees and expenses to be paid for investigative, expert, and other
reasonably necessary services authorized under paragraph (9), at such rates
or amounts as the court determines to be reasonably necessary to carry out
the requirements of paragraphs (4) through (9).

(r) Refusal to participate by State and Federal correctional employees

No employee of any State department of corrections or the Federal Bureau of
Prisons and no employee providing services to that department or bureau under
contract shall be required, as a condition of that employment, or contractual

obligation to be in attendance at or to participate in any execution carried out under
this section if such participation is contrary to the moral or religious convictions of

the employee. For purposes of this subsection, the term "participation in
executions" includes personal preparation of the condemned individual and the
apparatus used for execution and supervision of the activities of other personnel in
carrying out such activities.
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UNITED STATES CODE ANNOTATED
TITLE 21. FOOD AND DRUGS
CHAPTER 13. DRUG ABUSE PREVENTION AND CONTROL
SUBCHAPTER |I. CONTROL AND ENFORCEMENT
PART D. OFFENSES AND PENALTIES

21 U.S.C. § 848 Continuing criminal enterprise

* * * * *

(a) Penalties; forfeitures

Any person who engages in a continuing criminal enterprise shall be sentenced to a
term of imprisonment which may not be less than 20 years and which may be up to
life imprisonment, to a fine not to exceed the greater of that authorized in
accordance with the provisions of Title 18 or $2,000,000 if the defendant is an
individual or $5,000,000 if the defendant is other than an individual, and to the
forfeiture prescribed in section 853 of this title; except that if any person engages
in such activity after one or more prior convictions of him under this section have
become final, he shall be sentenced to a term of imprisonment which may not be
less than 30 years and which may be up to life imprisonment, to a fine not to
exceed the greater of twice the amount authorized in accordance with the
provisions of Title 18 or $4,000,000 if the defendant is an individual or
$10,000,000 if the defendant is other than an individual, and to the forfeiture
prescribed in section 853 of this title.

(b) Life imprisonment for engaging in continuing criminal enterprise

Any person who engages in a continuing criminal enterprise shall be imprisoned
for life and fined in accordance with subsection (a), if—

(1) such person is the principal administrator, organizer, or leader of the
enterprise or is one of several such principal administrators, organizers, or
leaders; and

(2)(A) the violation referred to in subsection (c)(1) involved at least 300
times the quantity of a substance described in subsection 841(b)(1)(B) of this
title, or

(B) the enterprise, or any other enterprise in which the defendant was the
principal or one of several principal administrators, organizers, or leaders,
received $10 million dollars in gross receipts during any twelve-month
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period of its existence for the manufacture, importation, or distribution of a
substance described in section 841(b)(1)(B) of this title.

(c) “Continuing criminal enterprise” defined

For purposes of subsection (a), a person is engaged in a continuing criminal
enterprise if--

(1) he violates any provision of this subchapter or subchapter Il the
punishment for which is a felony, and

(2) such violation is a part of a continuing series of violations of this
subchapter or subchapter 11—

(A) which are undertaken by such person in concert with five or more
other persons with respect to whom such person occupies a position of
organizer, a supervisory position, or any other position of
management, and

(B) from which such person obtains substantial income or resources.
(d) Suspension of sentence and probation prohibited

In the case of any sentence imposed under this section, imposition or execution of
such sentence shall not be suspended, probation shall not be granted, and the Act
of July 15, 1932 (D.C.Code, secs. 24-203 - 24-207), shall not apply.

(e) Death penalty
(1) In addition to the other penalties set forth in this section—

(A) any person engaging in or working in furtherance of a continuing
criminal enterprise, or any person engaging in an offense punishable under
section 841(b)(1)(A) of this title or section 960(b)(1) of this title who
intentionally kills or counsels, commands, induces, procures, or causes the
intentional killing of an individual and such killing results, shall be
sentenced to any term of imprisonment, which shall not be less than 20
years, and which may be up to life imprisonment, or may be sentenced to
death; and

(B) any person, during the commission of, in furtherance of, or while
attempting to avoid apprehension, prosecution or service of a prison
sentence for, a felony violation of this subchapter or subchapter Il who



intentionally kills or counsels, commands, induces, procures, or causes the
intentional killing of any Federal, State, or local law enforcement officer
engaged in, or on account of, the performance of such officer's official duties
and such killing results, shall be sentenced to any term of imprisonment,
which shall not be less than 20 years, and which may be up to life
Imprisonment, or may be sentenced to death.

(2) As used in paragraph (1)(B), the term “law enforcement officer” means a
public servant authorized by law or by a Government agency or Congress to
conduct or engage in the prevention, investigation, prosecution or adjudication of
an offense, and includes those engaged in corrections, probation, or parole
functions.

(9) to (p) Repealed. Pub.L. 109-177, Title Il, § 221(2), Mar. 9, 2006, 120 Stat. 231

(q) Repealed. Pub.L. 109-177, Title 11, 88 221(4), 222(c), Mar. 9, 2006, 120 Stat.
231, 232

(r) Repealed. Pub.L. 109-177, Title Il, § 221(3), Mar. 9, 2006, 120 Stat. 231
(s) Special provision for methamphetamine

For the purposes of subsection (b), in the case of continuing criminal enterprise
involving methamphetamine or its salts, isomers, or salts of isomers, paragraph
(2)(A) shall be applied by substituting “200” for “300”, and paragraph (2)(B) shall
be applied by substituting “$5,000,000” for “$10 million dollars”.
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UNITED STATES CODE ANNOTATED
TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE
PART VI. PARTICULAR PROCEEDINGS
CHAPTER 153. HABEAS CORPUS

28 U.S.C. § 2255 Federal custody; remedies on motion attacking sentence

* * * * *

(a) A prisoner in custody under sentence of a court established by Act of Congress
claiming the right to be released upon the ground that the sentence was imposed in
violation of the Constitution or laws of the United States, or that the court was
without jurisdiction to impose such sentence, or that the sentence was in excess of
the maximum authorized by law, or is otherwise subject to collateral attack, may
move the court which imposed the sentence to vacate, set aside or correct the
sentence.

(b) Unless the motion and the files and records of the case conclusively show that
the prisoner is entitled to no relief, the court shall cause notice thereof to be served
upon the United States attorney, grant a prompt hearing thereon, determine the
issues and make findings of fact and conclusions of law with respect thereto. If the
court finds that the judgment was rendered without jurisdiction, or that the
sentence imposed was not authorized by law or otherwise open to collateral attack,
or that there has been such a denial or infringement of the constitutional rights of
the prisoner as to render the judgment vulnerable to collateral attack, the court
shall vacate and set the judgment aside and shall discharge the prisoner or
resentence him or grant a new trial or correct the sentence as may appear
appropriate.

(c) A court may entertain and determine such motion without requiring the
production of the prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order entered on the
motion as from a final judgment on application for a writ of habeas corpus.

(e) An application for a writ of habeas corpus in behalf of a prisoner who is
authorized to apply for relief by motion pursuant to this section, shall not be
entertained if it appears that the applicant has failed to apply for relief, by motion,
to the court which sentenced him, or that such court has denied him relief, unless it
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also appears that the remedy by motion is inadequate or ineffective to test the
legality of his detention.

(f) A 1-year period of limitation shall apply to a motion under this section. The
limitation period shall run from the latest of—

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental
action in violation of the Constitution or laws of the United States is removed, if
the movant was prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have
been discovered through the exercise of due diligence.

(g) Except as provided in section 408 of the Controlled Substances Act, in all
proceedings brought under this section, and any subsequent proceedings on review,
the court may appoint counsel, except as provided by a rule promulgated by the
Supreme Court pursuant to statutory authority. Appointment of counsel under this
section shall be governed by section 3006A of title 18.

(h) A second or successive motion must be certified as provided in section 2244 by
a panel of the appropriate court of appeals to contain—

(1) newly discovered evidence that, if proven and viewed in light of the evidence
as a whole, would be sufficient to establish by clear and convincing evidence that
no reasonable factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review
by the Supreme Court, that was previously unavailable.
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FAIR SENTENCING ACT OF 2010
PUBLIC LAW 111-220, 124 STAT. 2372
AUGUST 3, 2010
(21 U.S.C. § 801 note)

SEC. 2. COCAINE SENTENCING DISPARITY REDUCTION.

(a) CSA.—Section 401(b)(1) of the Controlled Substances Act (21 U.S.C.
841(b)(1)) is amended—

(1) in subparagraph (A)(iii), by striking ‘50 grams’’ and inserting ‘280 grams’’;
and

(2) in subparagraph (B)(ii1), by striking ‘‘5 grams’’ and inserting ‘28 grams’’.

(b) IMPORT AND EXPORT ACT.—Section 1010(b) of the Controlled
Substances Import and Export Act (21 U.S.C. 960(b)) is amended—

(1) in paragraph (1)(C), by striking ‘“50 grams’’ and inserting ‘280 grams’’; and
(2) in paragraph (2)(C), by striking ‘5 grams’’ and inserting ‘28 grams’’.

SEC. 3. ELIMINATION OF MANDATORY MINIMUM SENTENCE FOR
SIMPLE POSSESSION.

Section 404(a) of the Controlled Substances Act (21 U.S.C. 844(a)) is amended by

striking the sentence beginning ‘ ‘Notwithstanding the preceding sentence,’’.
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FIRST STEP ACT OF 2018
PUBLIC LAW 115-391, 132 STAT. 5222
DECEMBER 21, 2018
(21 U.S.C. § 841 note)

SEC. 404. APPLICATION OF FAIR SENTENCING ACT.

(a) DEFINITION OF COVERED OFFENSE.—In this section, the term ‘‘covered
offense’” means a violation of a Federal criminal Statute, the statutory penalties for
which were modified by section 2 or 3 of the Fair Sentencing Act of 2010 (Public

Law 111-220; 124 Stat. 2372), that was committed before August 3, 2010.

(b) DEFENDANTS PREVIOUSLY SENTENCED.—A court that imposed a
sentence for a covered offense may, on motion of the defendant, the Director of the
Bureau of Prisons, the attorney for the Government, or the court, impose a reduced
sentence as if sections 2 and 3 of the Fair Sentencing Act of 2010 (Public Law
111-220; 124 Stat. 2372) were in effect at the time the covered offense was
committed.

(c) LIMITATIONS.—No court shall entertain a motion made under this section to
reduce a sentence if the sentence was previously imposed or previously reduced in
accordance with the amendments made by sections 2 and 3 of the Fair Sentencing
Act of 2010 (Public Law 111-220; 124 Stat. 2372) or if a previous motion made
under this section to reduce the sentence was, after the date of enactment of this
Act, denied after a complete review of the motion on the merits. Nothing in this
section shall be construed to require a court to reduce any sentence pursuant to this
section.
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IN THE UNITED STATES DISTRICT COURT T
FOR THE EASTERN DISTRICT OF VIRGINIA E 2002
1 .)‘Z !
Richmond Division L,s,:,. pS— ;
(EREN R&.(“"‘.‘.‘\’:J"; au’;LCOURT J

UNITED STATES OF AMERICA
CRIMINAL NO. 3. A2CRL8

V.
21 USC § 846
Conspiracy
{Count 1)

RICHARD TIPTON aka Whittey
(Counts 1-7, 11-30, 32-33)

CORY JOHNSON aka "O" aka "CO”"
(Counts 1, 2, 8-32) 21 USC § 848

Continuing Criminal Enterprise
JAMES H. ROANE, JR., aka “J.R." (Count 2)
(Counts 1, 2, 5-16, 32)
21 USC § 848(e)(1)(A) & 18 USC § 2
Murder in Furtherance of CCE

(Counts 3,5,8,11,17,18,19,24,25)

VERNON LANCE THOMAS
aka Anthony Mack aka "V*
(Counts 1, 2, 11-16, 24-30, 32)

Use of Firearm in Relation to Crime of
Violence or Drug Trafficking Crime

JERRY R. GAITERS
(Counts 1, 17-23, 32)

. (Counts 6,9,12,15,20,26)
STERLING HARDY .
(Counts 1, 14-16, 32) 18 USC §§ 1959 & 2
Violent Cnmcs in Aid of Racketeering
SANDRA REAVIS (Counts 4,7,10,13,14,16,21-23,27-30)
(Count 1)

21 USC § 841(a)(1)
Distribution of Crack
(Count 31)

21 USC § 841(a)(1) & 18 USC § 2

Possession w/Intent to Distribute Crack

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 18 USC § 924(c)
)
)
)
)
)
)
)
)
)
)
)
)
;
) (Counts 32-33)
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SECOND SUPERSEDING INDICTMENT

JULY 1992 TERM - At Richmond
COUNT ONE

THE GRAND JURY CHARGES that from on or about January, 1989, the exact
date being unknown to the grand jury, and continuously thereafter up to and including |
the filing of this indictment, in the Eastern District of Virginia, and elsewhere, the
defendants, RICHARD TIPTON, aka Whittey, CORY JOHNSON, aka "O,” aka "CO”",
VERNON LANCE THOMAS, aka Anthony Mack, aka "V, JAMES H. ROANE, JR., -
aka "J.R.", JERRY GAITERS, STERLING HARDY, and SANDRA REAVIS, did
unlawfully, knowingly, and intentionally combine, conspire, confederate, and agree with
each other and with other persons, both known and unknown to the grand jury to
commit the following offenses against the United States of America:

1. To knowingly, intentionally, and unlawfully possess with the intent to
distribute, and to distribute, a Schedule II narcotic controlled substance, that is, at least

fifty (50) grams or more of a mixture or substance described in Title 21, United States

~ Code, Section 841(b)(1)(A)(ii), which contains cocaine base, in violation of Title 21,

United States Code, Section 841(a)(1).

WAYS, MANNERS, AND MEANS OF THE CONSPIRACY
The ways, manners, and means by which the conspirators carried out the purpose
of the conspiracy includes, but are not limited to, the following:
L. It was part of the conspiracy that defendants and co-conspirators would
cause cocaine to be purchasedv in New York City, and elsewhere, and transported to

Richmond, Virginia,'where the cocaine was to be distributed.

. - ’“““‘90985'"""""""‘
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2. It was further part of the conspiracy that once the defendants and co-
defendants would receive cocaine in Richmond, Virginia, they would cook the cocaine in
such a way to make it cocaine base ("crack” or “cook-em-up”), which cocaine was
intended to be distributed on the streets of Richmond, Virginia.

3. It was further part of the conspiracy that the defendants and co-defendants
would induce other individuals to work for them selling the crack cocaine on the streets
of Richmond, Virginia.

4. It was further part of the conspiracy to engage in a pattern of violent
activity, including murder, assaults, and threats of violence to further the goals of the
conspiracy. To that end, members of the conspiracy bought, possessed, and transferred
firearms, which firearms were used in their violeni activities.

OVERT ACTS

In furtherance of this conspiracy, and to bring about the objects and goals of the
conspiracy, the defendants, co-conspirators, and unindicted co-conspirators committed
overt acts in the. Eastern District of Virginia and elsewhere, including, but not limited to,
the following:

1. In or about December, 1991, defendants RICHARD TIPTON, aka
Whittey, and CORY JOHNSON, aka "O,” aka “CO", assaulted an individual known to the

grand jury over a cocaine debt.

2. On or about January 5, 1992, RICHARD TIPTON, aka Whittey, murdered

Douglas A. Talley.
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3. On or about January 13, 1992, RICHARD TIPTON, aka Whittey, and
JAMES H. ROANE, JR,, aka "J.R." murdered Douglas Moody.

4. On or about January .13. 1992, an individual known to the grand jury,
disposed of the knife used by JAMES ROANE, JR,, aka “J.R.%, to kill Doug Moody.

S. On or about January 14, 1992, members of the conspiracy caused an
individual known to the grand jury to purchase one Glock handgun and two Tech 9mm
handguns from Southern Gun World in Richmond, Virginia.

6. On or about January 14, 1992, JAMES ROANE, JR,, aka “J.R." and
CORY JOHNSON, aka "O;" aka "CO”, murdered Peyton Maurice Johnson.

7. On or about January 15, 1992, CORY JOHNSON, aka "O," aka “CO”",
distributed a certain amount of cocaine base (“crack” or "cook em up”) in Richmond,
Virginia.

8. On or about January 29, 1992, RICHARD TIPTON aka Whittey, JAMES
ROANE, JR, aka "J.R.", and CORY JOHNSON, aka "O," aka "CO", VERNON LANCE
THOMAS, aka Anthony Mack, aka “V*", murdered Louis J. Johnson, Jr., in Richmond,

\hr,g;ma, e e e e e e e e e e e e e oo

9. On or about January 31, 1992, CORY JOHNSON, aka "O," aka “CO",
assaulted an individual known to the grand jury over a drug debt, and solicited that
individual to kill Dorothy Armstrong.

10.  On or about February 1, 1992, JAMES ROANE, JR,, aka "JR,

RICHARD TIPTON aka Whittey, CORY JOHNSON, aka “O," aka "CO", VERNON
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LANCE THOMAS, aka Anthony Mack, aka "V",and STERLING HARDY murdered
Torrick Brown and shot Martha McCoy in Richmond, Virginia.

11.  On or about February 1, 1992, RICHARD TIPTON aka Whittey, CORY
JOHNSON, aka “O," aka "CO”, and JERRY GAITERS murdered Bobby Long, Anthony
Carter, and Dorothy Mae Armstrong aka Mousey, in Richmond, Virginia.

12. On or about February 2, 1992, defendants RICHARD TIPTON aka
Whittey, CORY JOHNSON, aka "O," aka "CO", STERLING HARDY, VERNON
LANCE THOMAS, aka Anthony Mack, aka "V", JAMES H. ROANE, JR., aka "J.R.",
and JERRY GAITERS possessed with the intent to distribute crack cocaine.

13. On or about February 13, 1992, STERLING HARDY solicited the. murders
of certain individuals.

14.  On or about February 19, 1992, RICHARD TIPTON, aka Whittey, CORY
JOHNSON, aka "O," aka "CO", and VERNON LANCE mom, aka Anthony Mack,
aka "V*, murdered Curtis Thorne, Linwood Chiles, and shot, seriously wounding,
Gwendolyn Green and Priscilla Green, in Richmond, Virginia.

15.  On or about April 10, 1992, RICHARD TIPTON, aka Whittey, possessed
with the intent to distribute créck cocaine in Richmond, Virgiﬁia.

(In violation of Title 21, United States Code, Section 846).

COUNT TWO
THE GRAND JURY FURTHER CHARGES that from at.least January, 1991,

and continuously thereafter up to and including the date of the filing of this indictment,

in the Eastern District of Virginia, and elsewhere, the defendants RICHARD TIPTON,

5
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aka Whittey, CORY JOHNSON, aka "O", aka "CO," JAMES H. ROANE, JR., aka “JR,”
and VERNON LANCE THOMAS, aka Anthony Mack, aka “V*, unlawfully, intentionally,
and knowingly, did engage in a Continuing Criminal Enterprise, that is, they did violate
Title 21, United States Code, Section 841 and 846, including, but not limited to, those
violations alleged in the instant indictment, which are realleged and incorporated by
reference herein, and did commit other violations of said statutes, which violations were
part of a continuing series of violations of said statutes undertaken by RICHARD
TIPTON, aka Whittey, CORY JOHNSON, aka "O", aka "CO,"” JAMES H. ROANE, JR,,
aka “JR,” and VERNON LANCE THOMAS, aka Anthony Mack, aka "V, in concert
with at least five other persons with respect to whom they occupied positions of
organizer, supervisor, and manager, and from which continuing series of violations the
defendant, RICHARD TIPTON aka Whittey, CORY JOHNSON, aka "O", aka “CO,"
JAMES H. ROANE, JR., aka "JR,” and VERNON LANCE THOMAS, aica Anthony
Mack, aka “V”, obtained substantial income and resources.

(In violation of Title 21, United States Code, Section 848.)

COUNT THREE
THE GRAND JURY FURTHER CHARGES that on or about January 5, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendant RICHARD
TIPTON aka Whittey, while engaged in and working in furtherance of a Continuing
Criminal Enterprise, 21 USC § 848(a), knowingly, intentionally, and unlawfully killed and

counseled, commanded, induced, procured, and caused the intentional killing of Douglas

A. Talley, and such killing resulted.
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(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).

COUNT FOUR

THE GRAND JURY FURTHER CHARGES that on or about January 5, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendant, RICHARD
TIPTON aka Whittey, did knowingly, intentibnal]y, and unlawfully cause the murder of

Douglas Talley, as consideration for the receipt of, and as consideration for a promise

and agreement to pay, something of pecuniary value from an enterprise engaged in
racketeering activity, and for the purpose of gaining entranc;: to and maintaining and
increasing position in an enterprise engaged in racketeering activity, said racketeering
- activity being dealing in narcotic or other dangerous drugs.

~ (In violation of Title 18, United States Code, Sections 1959 and 2.)

COUNT FIVE
THE GRAND JURY FURTHER CHARGES that on or about January 13, 1992,
at Richrﬁond, Virginia, in the Eastern District of ‘Virginia, the defendants RICHARD
TIPTON aka Whittey, and JAMES H. ROANE, JR,, aka "J.R.”, while engaged in and
working in furtherance of a Continuing Criminal Enterprise, 21 USC § 848(a), knowingly,
imentioqally, and unlawfully killed and counséled, commanded, induced, procured, and
caused the intentional killing of Douglas Moody, and such killing resulted.

(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).
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COUNT SIX

THE GRAND JURY FURTHER CHARGES that on or about January 13, 1992,
at Richmond, Virginia, in the Eastern District. of Virginia, the defendants RICHARD
TIPTON, aka Whittey, and JAMES H. ROANE, JR,, aka “J.R.", did knowingly, willfully,
and unlawfully use a firearm, during and in relation to a crime of violence or a drug
trafficking crime, which is a felony prosecutable in a court of the United States, that is, a
violation of Title 21, United States Code, Section 846 and 848, and Title 18, United
States Code, Section 1959, as set forth in Counts One, Five and Seven of this Indictment.

(In violation of Title 18, United States Code, Sections 924(c) and 2.)

COUNT SEVEN
THE GRAND JURY FURTHER CHARGES that on or about January 13, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants; RICHARD
TIPTON, aka Whittey, and JAMES H. ROANE, JR., aka “J.R.", did knowingly,
intentionally, and unlawfully cause the mﬁrder of Douglas Moody, as consideration for

the receipt of, and as consideration for a promise and agreement to pay, something of

pecuniary value-from an enterprise engaged in racketeering activity, and for the purpose
of gaining entrance to and maintaining and increasing position in an enterprise engaged
in racketeering activity, said racketeering activity being dealing in narcotic or other
dangero'us drugs. . |

(In violation of Title 18, United States Code, Sections 1959 and 2)

T 00092

APP .42



4 .

COUNT EIGHT
THE GRAND JURY FURTHER CHARGES that on or about January 14, 1992,

at Richmond, Virginia, in the Eastern District of Virginia, the defendants JAMES H.
ROANE, JR., aka “J.R.”, CORY JOHNSON, aka "O," aka "“CO", and while engaged in
and working in furtherance of a Continuing Criminal Enterprise, 21 USC § 848(a),
knowingly, intentionally, and unlawfully killed and counseled, commanded, induced,
procured, and caused thc intentional killing of Peyton Maurice Johnson, and such killing
resulted.

(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).

COUNT NINE

THE GRAND JURY FURTHER CHARGES that on or about January 14, 1992,
at Richmond, Virginia, in thé Eastern District of Virginia, the defendants JAMES H.
ROANE, JR., aka "J.R.", and CORY JOHNSON, aka “O," aka "CO", did knowingly,
willfully,' and unlawfully use a firearm, during and in relation to a crime of violence or a
drug trafficking crime, which is a felony prosecutable in a court of the United States, that
is a violation of Title 21, United States Code, Sections 846 and 848, and Title 18, United
States Code, Section 1959, as set forth in Counts One, Eight and Ten of this Indictment.

(In violation of Title 18, United States Code, Sections 924(c) and 2.)
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COUNT TEN
THE GRAND JURY FURTHER CHARGES that on or about January 14, 1992,

at Richmond, Virginia, in the Eastern District of Virginia, the defendants, JAMES H.
ROANE, JR,, aka "J.R." and CORY JOHNSON, aka “O," aka “CO", did knowingly,
intentionally, and unlawfully cause the murder of Peyton Maurice Johnson, as
consideration for the receipt of, and as consideration for a promise and agreement to
pay, something of pecuniary value from.an ente:prise engaged in racketeering activity,
and for the purpose of gaining entrance to and maintaining and increasing position in an
enterprise engaged in racketeering activity, said racketeering activity being dealing in
narcotic or other dangerous drugs.

(In violation of Title 18, United Sta;es Code, Sections 1959 and 2.)

COUNT ELEVEN
THE GRAND JURY FURTHER CHARGES tﬁat on or about January 29, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants RICHARD
TIPTON aka Whmey, JAMES H. ROANE, JR., aka "J.R.", CORY JOHNSON, aka "O,"

“ aka "CO" and VERNON LANCE THOMAS aka Anthony Mack. aka "V" wlule
engaged in and working in furtherance of a Continuing Criminal Enterprise, 21 USC §
~ 848(a), knowingly, intentionally, and unlawfully killed and counseled, commanded,

induced, procured, and caused the intentional killing of Louis J. Johnson, Jr., and such

killing resulted.

(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).
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COUNT TWELVE
THE GRAND JURY FURTHER CHARGES that on or about January 29, 1992,

at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, JAMES H. ROANE, JR,, aka "J.R.", CORY JOHNSON, aka “O,"
aka “CO", and VERNON LLANCE THOMAS, aka Anthony Mack, aka “V*, did
knowingly, willfully, and unlawfully use a firearm, during and in relation to a crime of
violence or a drug trafficking crime, which is a felony prosecutable in a court of the
United States, that is a violation of Title 21, United States Code, Sections 846 and 848,
and Title 18, United States Code, Section 1959, as set forth in Counts One, Eleven and
Thirteen of this Indictment.

(In violation of Title 18, United States Code, Sections 924(c) and 2.)

COUNT THIRTEEN

THE GRAND JURY FURTHER CHARGES that on or about January 29, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, JAMES H. ROANE, JR,, aka "J.R.", CORY JOHNSON, aka "O,"
aka "CO", and VERNON LANCE THOMAS, aka Anthony Mack, aka “V*, did
knowingly, intentionally, and unlawfully cause the murder of Louis J. Johnson, Jr., as
consideration for the receipt of, and as consideration for a promise and agreement to
pay, something of pecuniary value from an enterprise engaged in racketeering activity,
and for the purpose of gaining entrance to and maintaining and increasing position in an

enterprise engaged in racketeering activity, said racketeering activity being dealing in

11
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narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

COUNT EN
THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD

TIPTON aka Whittey, JAMES H. ROANE, JR,, aka “J.R.", CORY JOHNSON, aka “O,”

aka "CO", VERNON LANCE THOMAS, aka Anthony Mack, aka "V", and STERLING

HARDY, did knowingly, inténtionally, and unlawfully cause the murder of Torrick
Brown, Jr,, as consideration for the receipt of, and as consideration for a promise and
agreement to pay, something of pecuniary value from an enterprise engaged in
racketeering activity, and for the purpose of gaining entrance to and maintaining and
increasing position in an enterprise engaged in racketeering activity, said racketeering
activity being dealing in narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, JAMES H. ROANE, JR,, aka “J.R.", CORY JOHNSON, aka “O,”
aka "CO", VERNON LANCE THOMAS, aka Anthony Mack, aka “V", and STERLING
HARDY, did knowingly, willfully, and 'unlawfully use a firearm, during and in relation to

a crime of violence or a drug trafficking crime, which is a felony prosecutable in a court
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of the United States, that is a violation of Title 21, United States Code, Section 846, and
Title 18, United States Code, Section 1959, as set forth in Counts One, Fourteen and

Sixteen of this Indictment.

(In violation of Title 18, United States Code, Sections 924(c) and 2.)

COUNT SIXTEEN

THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, JAMES H. ROANE, JR., aka "J.R., CORY JOHNSON, aka O,
aka "CO", VERNON LANCE THOMAS, aka Anthony Macic, aka "V*, and STERLING
HARDY, did knowingly, intentionally, and unlawfully commit assault resulting in serious
bodily injury to Martha McCoy, as consideration for the receipt of, and as consideration
for a promise and agreement to pay, something of pecuniary value from an enterprise
engaged in racketeering activity, and for the purpose of gaining entrance to and
maintaining and increasing position in an enterprise engaged in racketeering activity, said
racketeering activity being dealing in narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

COUNT SEVENTEEN
THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants RICHARD
TIPTON aka Whittey, CORY JOHNSON, aka "O,” aka "CO", and JERRY GAITERS,

while engaged in and working in furtherance of a Continuing Criminal Enterprise, 21
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USC § 848(a), knowingly, intentionally, and unlawfully killed and counseled, commanded,
induced, procured, and caused the intentional killing of Bobby Long, and such killing
resulted. |

(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).

COUNT EIGHTEEN

THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992, .
at Richmond, Virginia, in the Eastern District of Virginia, the defendants RICHARD
TIPTON aka Whittey, CORY JOHNSON, aka "O," aka “CO", and JERRY GAITERS,
while engaged in and working in furtherance of a Continuing Criminal Enterprise, 21
-USC § 848(a), knowingly, intentionally, and unlawfully killed and counseled, commanded,
induced, procured, and caused the intentional killing of Anthony Carter, and such killing
resulted.
(In violation of Title 21, United States Code, Section 848(e)(1)(A) and 'T‘itle 18, United

States Code, Section 2.).

_CQLM'_MEIE_EE
THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
e-n Richmond, Virginia, in the Eastern District of Virginia, the defendants RICHARD
TIPTON aka Whittey, CORY JOHNSON, aka "O," aka "CO", and JERRY GAITERS,
while engaged in and working in furtherance of a Continuing Criminal Enterprise, 21

USC § 848(a), knowingly, intentionally, and unlawfully killed and counseled, commanded,
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induced, procured, and caused the intentional killing of Dorothy Mae Armst;ong. and
such killing resulted.

(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).

COUNT TWENTY

THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD |
TIPTON aka Whittey, CORY JOHNSON, aka "O," aka "CO", and JERRY GAITERS,
did knowingly, willfully, and unlawfully use a firearm, during and in relation to a crime of
violence or a drug trafficking crime, which is a felony prosecutable in a court of the
United States, that is a violation of Title 21, United States Code, Sections 846 and 848,
and Title 18, United States Code, Section 1959, as set forth in Counts One, Seventeen,
Eighteen & Nineteen and Twenty-One through Twenty-Three of this Indictment.

(In violation of Title 18, United States Code,' Sections 924(c) and 2.)

Cou -ON
THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, CORY JOHNSON, aka “O," aka "CO", and JERRY GAITERS,
did knowingly, intentionally, and unlawfully cause the murder of Bobby Long, as
consideration for the receipt of, and as consideration for a promise and agreement to

pay, something of pecuniary value from an enterprise engaged in racketeering activity,
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(In viqla_!igrq of 'I_fitlgl& United States Code, Sections 1959 and 2.)

and for the purpose of gaining entrance to and maintaining and increasing position in an
enterprise engaged in racketeering activity, said racketeering activity being dealing in
narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

C -TWO

THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, CORY JOHNSON,; aka "O,” aka “CO", and JERRY GAITERS,
did knowingly, intentionally, and unlawfully cause the murder of Anthony Carter, as
consideration for the receipt of, and as consideration for a promise and agreement to
pay, sdmething of pecuniary value from an enterprise engaged in racketeering activity,
and for the purpose of gaining entrance to and maintaining aﬁd increasing position in an
enterprise engaged in racketeering activity, said racketeering activity being dealing in

narcotic or other dangerous drugs.

ouU -

THE GRAND JURY FURTHER CHARGES that on or about February 1, 1992,
at Richmond, Virgiﬂia, in the Eastern District of Virginia, the defendants, RICHARD
TIPTON aka Whittey, CORY JOHNSON, aka “O," aka "CO", and JERRY GAITERS,
did knowingly, intentionally, and unlawfully cause the murder of Dorothy Mae

Armstrong, as consideration for the receipt of, and as consideration for a promise and
16
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agreement to pay, something of pecuniary value from an enterprise engaged in
racketeering activity, and for the purpose of gaining entrance to and maintaining and
increasing position in an enterprise engaged in racketeering activity, said racketeering
activity being dealing in narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

' COUNT TWENTY-FOUR

THE GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at Richmond, Virginia, in the Eastern District of Virginia, the defendants
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,
aka "V”", and CORY JOHNSON, aka "O," aka "CO", while engaged in and working in
furtherance of a Continuing Criminal Enterprise, 21 USC § 848(a), knowingly,
intentionally, and unlawfully vkilled ahd counseled, commanded, induced, procured, and
caused the intentional killing of Curtis Thorne, and such killing resulted.

(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

States Code, Section 2.).

(6(0) T -F1
THE GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at.Richmond, Virginia, in the Eastern District of Virginia, the defendants
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,
aka "V”, and CORY JOHNSON, aka "O,” aka "CO", while engaged in and working in

furtherance of a Continuing Criminal Enterprise, 21 USC § 848(a), knowingly,
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intentionally, and unlawtully killed and counseled, commanded, induced, procured, and
caused the intentional killing of Linwood Chiles, and such killing resulted.
(In violation of Title 21, United States Code, Section 848(e)(1)(A) and Title 18, United

Stat_es Code, Section 2.).

COUNT TWENTY-SIX

THE GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at Richmond, Virginia, in the Eastern District of Virginia, the defendants,
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,-
aka "V*, and CORY JOHNSON, aka "O," aka “CO", did knowingly, willfully, and
unlawfully use a firearm, during and in relation to a crime of violence or a drug
trafficking crime, which is a felony prosecutable in a court of the United States, that is a
violation of Title 21, United States Code, Section 846 and 848, and Title 18, United
States Code, Section 1959, as set forth in Counts One, Twenty-Four, Twenty-Five and

Twenty-Seven through Thirty of this Indictment.

(In violation of Title 18, United States Code, Sections 924(c) and 2.)

COUNT TWENTY-.
THE .GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at.Richmond, Virginia, in the Eastern District of Virgixiia, the defendants,
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,
aka "V”", and CORY JOHNSON, aka "O,” aka "CO", did knowingly, intentionally, and

unlawfully cause the murder of Curtis Thorne, as consideration for the receipt of, and as
18
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consideration for a promise and agreement to pay, something of pecuniary value from an
enterprise engaged in racketeering activity, and for the purpose of gaining entrance to
and maintaining and increasing position in an enterprise engaged in racketeering activity,
said racketeering activity being dealing in narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

COUNT TWENTY-EIGHT

THE GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at Richmond, Virginia, in the Eastern District of Virginia, the defendants,
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,
aka "V*, and CORY JOHNSON, aka "O,” aka "CO", did knowingly, intentionally, and
unlawfully cause the murder of Linwood Chiles, as consideration for the receipt of, and
as consideration for a promise and agreement to pay, something of pecuniary value from
an enterprise engaged in racketeering activity, and for the purpose of gaining entrance to
and maintaining and increasing position in an enterprise engaged in racketeering activity,
said racketeering activity being dealing in narcotic or other dangerous drugs.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

COUNT TWENTY-NINE
THE GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at Richmond, Virginia, in the Eastern District of Virginia, the defendants,
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,

aka "V", and CORY JOHNSON, aka "O,” aka "CO", did knowingly, intentionally, and
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unlawfully cause the maiming of Priscilla Green, as consideration for the receipt of, and
as consideration tor a promise and agreement to pay, something of pecuniary value from
an enterprise engaged in racketeefing activity, and for the purpose of gaining entrance to
and maintaining and increasing position in an enterprise engaged in racketeering activity,
said racketeering activity being dealing in narcotic or other dangerous drugs.
(In violation of Title 18, United States Code, Sections 1959 and 2.)
COUNT THIRTY

THE GRAND JURY FURTHER CHARGES that on or about February 19,
1992, at Richmond, Virginia, in the Eastern District of Virginia, the defendants,
RICHARD TIPTON, aka Whittey, VERNON LANCE THOMAS, aka Anthony Mack,
aka "V", and CORY JOHNSON, aka "O," aka "CQO", did khowingly, intentionally, and
unlawfully cause"tﬁe maiming of Gwendolyn Green, as consideration for the receipt of,
and as consideration for a promise and agreement to pay, something of pecuniary value
from an enterprise engaged in racketeering activity, and for the purpose of gaining
entrance to and maintaining and increasing position in an enterprise engaged in
racketeering activity, said racketeering activity being dealing in narcotic or other
dangerous drug;s.

(In violation of Title 18, United States Code, Sections 1959 and 2.)

cou RTY-O
THE GRAND JURY FURTHER CHARGES that on or about January 15, 1992,

at Richmond, Virginia, in the Eastern District of Virginia, the defendant, CORY
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JOHNSON, aka "O,” aka "CO", did knowingly and intentionally distribute a Schedule II
narcotic controlled substance, that is, a mixture and substance described in Title 21,
United States Code, Section 841(b)(1)(A)ii), which contains cocaine base, commonly
known as 'érack.' or "cook em up.”

(In violation of Title 21, United States Code, Section 841(a)(1) and Title 18, United

States Code, Section 2.)

- COUNT THIRTY-TWO

THE GRAND JURY FURTHER CHARGES that on or about February 2, 1992,

" . at Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD

TIPTON aka Whittey, CORY JOHNSON, aka "O," aka "CO", STERLING HARDY,
VERNON LANCE THOMAS, aka Anthony Mack, aka "V", JAMES ROANE, JR., aka
*J.R", and JERRY GAITERS, did knowingly and intentionally possess with the intent to
distribute a Schedule II narcotic controlled substance, that is, more than fifty (50) grams
of a mixture and substance described in Title 21, United States Code, Section

841(bj(1)(A)(ii), which contains cocaine base, commonly known as "crack,” or "cook em

”

up.
(In violation of Title 21, United States Code, Section 841(a)(1) and Title 18, United |

States Code, Section 2.)

COUNT THIRTY-THREE
THE GRAND JURY FURTHER CHARGES that on or about April 10, 1992, at

Richmond, Virginia, in the Eastern District of Virginia, the defendants, RICHARD

21

00105

APP.55



TIPTON aka Whittey, did knowingly and intentionally possess with the intent to
( distribute a Schedule Il narcotic controlled substance, that is, more than fifty (50) grams
of a mixture and substance described in Title 21, United States Code, Section

841(b)(1)(A)(ii), which contains cocaine base, commonly known as "crack,” or “cook em

up.”
(In violation of Title 21, United States Code, Section 841(a)(1) and Title 18, United

States Code, Section 2.)
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Q.

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

[_irdag 17

CLERK,U.S. DISTAICT Conn
RICHMSD, VA -1

UNITED STATES OF AMERICA )
) .

v. ) CASE NO. 3:92CR68
)

RICHARD TIPTON a/k/a “WHITEY” )

CORY JOHNSON 2/k/a “O” )

JAMES ROANE. a/k/a “J.R.” )
ORDER

In accordance with the accompanying Memorandum Opinion, it is ordered that:

1. The United States’ motion for summary judgment is granted in part and denied in
art.
P :
2. Johnson and Tipton’s grounds for § 2255 relief are dismissed and their motions

pursuant to 28 U.S.C. § 2255 are denied.

3. All of Roane grounds for § 2255 relief will be dismissed except for his claim that he
was derﬁéd effective assistance of counsel in conjunction with the charges pertaining
to the murder of Douglas Moody (Claim IV.B.2) apd his claim that he is actually
innocent of the murder of Moody (Cléini VIII).

4. Tipton’s request to conduct additional discovery is denied.

The Cléfk is directed to send a copy of this Memorandum Opinion and Order t(;’ counsel of

record and counsel for the United States.

It is so ORDERED. ‘ ' N

U@/ed States District fudge

Richmond, Virginia
Date: S| -0)%

APP.57




IN THE UNITED STATES DISTRICT COURT |l 1

FOR THE EASTERN DISTRICT OF VIRGINIA | MAY - | o003

RICHMOND DIVISION i

UNITED STATES OF AMERICA

CLERK, U.S. DISTRICT COURT
: A

1 . PN

3 CHM3HD, V.
V. ) CASE NO. 3:92CR68
)
RICHARD TIPTON a/k/a “WHITEY” )
CORY JOHNSON a/k/a “O” )
JAMES ROANE. a/k/a “]J.R.” )
MEMORANDUM OPINION

The matter is before the Court on the 28 U.S.C. § 2255 motions filed by Tipton, Johnson, and

Roane (collectively “the Defendants™) and the United States’ motions for summary judgment.’

Tipton, Johnson and Roane’s grounds for relief are set forth in appendices A, B, and‘C respectively.

For the reasons set forth below,. the Court finds that the United States is entitled to summary

judgment on all claims except for a portion of Roane’s claim that he Was denied effective assistance

of counsel in conjunction with the charges pertaining to the murder of Douglas Moody (Claim
IV.B.2) and Roane’s claim that he is acmaliy innocent vof the murder of Moody (Claim VIII).
L  STANDARD FOR SUMMARY JUDGEMENT |

| It is the responsibility of the party seeking summary judgment to inform the Court of the basis

for its motion, and to identify the parts of the record which it believes demonstrate the absence of

a genuine issue of material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). “[Olnce

the moving party has met its burden under Rule 56(c), the adverse party 'may not rest upon the mere

! The general facts that led to the Defendants’ convictions and sentences of death are set

forth in United States v. Tipton, 90 F.3d 861 (4™ Cir. 1996) and will not be repeated here.
References to the “record” in this opinion do not include the evidence introduced at the

evidentiary hearing conducted on June 21, 2002.

1
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allegations or.denials of the adverse party's pleading, but the adverse party's response, by affidavits
or as otherwise provided in this rule, must set forth speciﬁé facts showing that there is a genuine
issue for trial.”" Catatha Indian Tribe v. South Ca;olina, 978 F.2d 1334, 1339 (4th Cir.
1992)(quoting Fed. R. Civ. P. 56(¢)). In determining whether a particular claim is subject to
summary judgment the Court “must view the evidence presented through the prism of the substantive
evidentiary burden." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 254 (1986).

The Defendants contend that summar;' judgment is premature because they need to conduct
further discovery. The Defendants’ unswom arguménts regarding discovery (which already have
been rejected by this Court in denying their motions for diséovery) do not provide an adequate basis

for forestalling a decision on the motion for summary judgment. See Evans y. Technologies

Applications & Serv. Co., 80 F.3d 954, 961 (4th Cir. 1996). A demand for additional “discovery
iﬁ a memorandum of law in opposition to a motion. for summary judgment is not an adequate
substitute for a Rule 56(f) affidavit . . . and the failure to file an affidavit under Rule 56(f) is itself
sufficient grounds to reject a claim that the opportunity for discovery was inadequate." Id. (qﬁoting

Paddington Partners v. Bouchard, 34 F.3d 1132, 1137 (2d Cir. 1994)). Because the Defendants have

not met the burden of defnonstrating that they are entitled to discovery, see Rule 6(a) Governing §
2255 Proceedings, and have not complied with the requirements of F ed. R. Civ. P. 56(f), the
Defendants’ request t;) forestall summary judgment unti] they can conduct additional discovery will
be denied.
II. PROCEDURAL STANCE OF THE DEFENDANTS’ CLAIMS

Review of many of the Defendants’ claims is precluded because the claim was rejected on

direct appeal, see Boeckenhaupt v. United States, 537 F.2d 1182 (4th Cir. 1976)(intervening change

APP.59



in the law is requiréd to relitigate issues in § 2255 motion that were rejected on direct appeal), or the

claim could have been raised at trial and direct appeal, but was not. United States v. Frady, 456 U.S.

152, 168-69 (1982). Specifically, the following claims will be dismissed because they were rejected
on direct appeal and the Defendants failed to direct the Court to a change in the law that requires the
Court to revisit the claim: Tipton Claims V.B.3.b, V.G, V.H; Johnson Claims II.C.2, VIII, IX; and

Roane Claim V, and those aspects of the juror misconduct claims relating to mid-trial publicity and

juror Cooke, Tipton Claim V.A, Johnson Claim VII, and Réane Claim II.> See United States v.
Wiley, 245 F.2d 750, 752-53 (8" Cir. 2001)(concluding new facts do not require review of claims
rejected on direct appeal), cert. ggniid,r 122 S. Ct. 818 (2002).

The Government correctly notes that the Defendants have defaulted the _follo:ving claims by
failing to raise the claim either at trial 6r on direct appeal: Tipton Claims V.B.3.a.i, V.B.3.a.11-1v,
V.B.3.c, V.E.1-15,V.J, VK, V.L; Johnson Claims I.C.1.a-c, I.C.3.a, I1.C.3.b, V.A-V.M, VI, XI],

' XII; Roane Claims La, 1.d, II, VIL Frady, 456 U.S. at 168-69. The Court may grant relief on the
foregoing claims only if the Defendant demonstrates that either cause and actual prejudice, or actual
innocence excuse his default. See Bousley v, United States, 523 U.S. 614, 622 (1998). Hence, with
respect to these defaulted élaims, if the Defendant fails to demonstrate that either novelty, or
ineffective assistance of counsel, or actual innocence, or some other cause, excuses his default, the

claim will be dismissed without further discussion. As discussed below, except for part of Roane’s

Claim VI, the Defendants’ proffered excuses are unconvincing and are rejected.

Ay

2 The Government also is correct that the new facet of the Defendants’ juror misconduct
claim, is defaulted because it could have been raised at trial and on direct appeal but was not.
Frady, 456 U.S. at 168-69. The Defendants fail to demonstrate any cause to excuse the new
aspect of the juror misconduct claim. See Order entered June 10, 1998 and infra Sec. XII and
XIII.
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III. RELIEF BASED ON APPRENDI v. NEW JERSEY "

Johnson Defaulted Claim XIII

Tipton Defaulted Claim V.L

Roane Defaulted Claim VI

Title 21 U.S.C. § 848(e) provides that any person who, while engaged in or working in
furtherance of a continuing criminal enterprise (“CCE”), “intentionally kills or counsels, commands,
induces, procures, or causes the intentional killing of an individual” may be sentenced to death or
a term of imprisonment from twenty years to life. - However, before the death penalty may be

imposed, the jury is required to find the presence of certain aggravating factors enumerated in 21

U.S.C. § 848(n). In Apprendi v. New Jersey, 530 U.S. 466 (2000), the Supreme Court held that

"[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury and proved beyond a reagonable doubt."
Id. at 490. The Court also explained thét “the indictment must contain an allegation of every fact
which is legally essential to the punishment to be inflicted." Id. at 489 n. 15 (quoting United States
v. Reese, 92 U.S.‘ 214, 232-33 (1875)). Relying on the fqregoing statement from Apprendi, the
Defendants contend that their convictions and sentences of death are unconstitutional' ‘becau%se the
indictment failed to charge ihe aggravating factors that were essential to the irﬁposition of a death
sentence. |

The United States responds that such a claim is defaulted, barred by the new rule doctrine
of Teague v. Lane, 489 U.S. 288 (1989), and lacks merit. See United States v. Sanders, 247 F.3d
139, 144-46 (4™ Cir.), cert. denied, 122 S. Ct. 573 (2001). Because the United States’ procedural

arguments carry the day, it is unnecessary to address the merits of the Defendants’ substantive claim.

A. Novelty As Cause
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The Defendants assert that their failure to raise the claim on direct appeal should be excused
because the legal basis for their claim was not available at the time of di;ect appeal. In Reed v.
Ross, 468 U.S. 1 (1984), the Supreme Court held that a claim that “is so novel that its legal basis is
not reasonably available to counsel” may constitute cause to excuse a procedural default. Id. at 16.

While novelty continues to be a valid cause for excusing a procedufal default, the Supreme Court

has narrowed the reach of Reed by expanding the interpretation of when a claim may be reasonably

available. See United States v. Bousley, 523 U.S. 614, 622 (1998). In Bousley the Court rejected

the petitioner’s assertion that a Bailey-type challenge to his § 924(c) conviction prior to the decision
in Bailey v. United States, 516 U.S. 137 (1995) was not reasonably available, because the “Federal
Reporters were replete with cases involving challenges to the notion that ‘use’ is net synonymous
with mere ‘possession’.” Id. at 622. The Court then explained that, even if it appears "futile" to
attempt a particular legal argument, that perceived futility "cannot constitute cause if it means simply
that a claim was 'unacceptable to that paﬁiculm court at that particular timé."' Id. at 623 (quoting
Engle v. Isaac, 456 U.S. 107, 130 n. 35.(1982)).

Following this refined view of novelty, the Fourth Circuit rejected a défendant’s assertion

that his Apprendi claim was not reasonably available at the time of his sentencing in 1998. &3_(3'

United States v. Sanders, 247 F.3d 139, 145 (4™ Cir.), cert. denied, 122 S. Ct. 573 (2001). The court
explained that the Apprendi claim was available in 1998, because

the germ of Sander's Apprendi claim had sprouted at the time of his
conviction and there is no reason why he could not have raised it
then. Although the court may not have been likely to accept Sanders’
argument, Sanders plainly had at his disposal the essential legal tools
with which to construct his claim.

Id. at 146(citing United States v. Smith, 241 F.3d 546, 548 (7" Cir.), cert. denied, 122 S. Ct. 267
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(2001)).

The Supreme Court’s decision in McMillan v. Pennsylvania, ;177 U.S. 79 ('1 986), provided

Tipton, Johnson and Roane with the necessary tools to construct their Apprendi claim. “No one can
read McMillan without learning that the Court was open to the argument that the Constitution
requires a fact which does increase the available sentence to be treated as an element of the crime.”

Almendarez-Torres v. United States, 523 U.S. 224, 256 (1998)(Scallia, J.)(dissenting). Thus,

because “the foundation for Apprendi was laid long before 1992,” the Defendants cannot assert the

claim was not reasonably available at the time of their trial and appeal. Sanders, 247 F.3d at

145(quoting Smith, 241 F.3d at 548). The Defendants’ assertion of novelty as cause is rejected.

The Defendants assert that they are actually innocent of all their convictions 15nder 21US.C.
§ 848 and thus this Court is permitted to review their defauited claims. As discussed below at
SectionV], such an assertion, with the exception of Roane’s claims pertaining to the murder of
Douglas Moody, is utterly without merit. Nevertheless, even thoughRoane’s assertion of innocence
regarding that murder is meritorious, this Court is still foreélosed from granting Roane; Tipton, or
Johnson relief on their Apprendi related claim because of the new rule doctrine.

B. Apprendi Created A New Rule Of Constitutional Procedure That Is Not
Retroactive To Cases On Collateral Review

New rules of constitutional criminal procedure are generally not applied retroactively on

collateral review. See Teague v. Lane, 489 U.S. 288, 312 (1989). Apprendi’s réquirement that any

fact, (other than a prior conviction) that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury and proved beyond a reasonable doubt, constitutes

a new rule of criminal procedure that is not retroactive to cases on collateral review. United States
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v. Sanders, 247 F.3d 139, 146-48 (4™ Cir.), cert. denied, 122 S. Ct. 573 (2001). The Defendants
counter that the extension of Apprendi they seek - that all facts necessé.ry to the imposition of a
capital sentence must be found by the grand jury and charged in the indictment—is a new rule of

substantive, rather than procedural, criminal law. See United States v. Bousely, 523 U.S. 614, 620

(1998)(concluding Teague analysis is not applicable where the Court simply decides the meaning

of a criminal statute). The Defendants are wrong. ‘Sanders, 247 F.3d at 147(holding that Apprendi

"constitutes a procedural rule because it dictates what fact-finding procedure must be employed to

ensure a fair trial" and that it "is certainly a new rule of criminal procedure"); United States v.

Sanchez, 269 F.3d 1250, 1268 (11® Cir. 2001), cert. denied, 122 S. Ct. 1327 (2002).

Next, the Defendants assert that the new rule they seek is retroactive because it falls within
: 3

Teague’s second exception to non-retroactivity. In order to qualify under that exception, the new

rule must be such that, without it, ““the likelihood of an accurate conviction is seriously diminished’”

1124

and the rule must “‘alter our understanding of the bedrock procedural elements essential to the

fairness of a proceeding.”" Sanders, 247 F.3d at 148 (quoting Teague, 489 U.S. at 313 and Sawyer

v. Smith, 497 U.S. 227, 242 (1990) respectively)). In Sanders, the Fourth Circuit assumed that a

- “rule that certain sentencing factors must be proven beyond a reasonable doubt will promote
marginally more accurate results.” 247 F.3d at 149-50. However, the court then concluded that such
a rule lacked the trappings of a truly “watershed” rule because it ‘would not impact- all criminal
defendants, it would not taint a defendant’s entire conviction, and it did not contribute significantly
to the core fundamental rights such as the right to counsel, ﬁial by jury, and a finding of guilt beyond
a reasonable doubt, but merely answered a subsidiary question about one of those core rights. Id.

at 150-51; see O’Dell v. Netherland, 521 U.S. 151, 167 (1997)(noting that qualifying rule should
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be a “sweeping’’ change that applies to a laige swath of cases rather than a “narrow right” that applies

only to a “limited class” of cases); United States v. Mandanici, 205 F.3d 519, 529 (2d

Cir.)(discussing eleven new rules or proposed new rules which the Supreme Court has declined to

apply retroactively), ce_ft. denied, 531 U.S. 879 (2000).

It logically follows that, if the. ﬁecéssity of a petit jury ﬁnding beyond a reasonable doubt on
all factors that increase a defendant’s maximum sentencing exposure are not of sufficient primacy
and centrality to satisfy Teague’s second exc;eption, then the narrower rule that the Defendants
demand, which merely requires a grand jury finding by a preponderan,ce of the evidence on the
aggravating factors necessary for the imposition of capital sentence factors, is not. See United States
v. Cotton, 122 S. Ct. 1781, 1784-86 (2002)(concluding omission from the indictment)of certain facts
necessary to imposition of a particular sentence did not deprive court of jurisdiction to impose that
sentence); Basden v. Lee, 290 F.3d 602, 619 (4™ Cir. 2002)(concluding Apprendi based challenges
to an indictment are not retroactive to cases on collateral review), cert. denied, 123 S. Ct. 446 (2002).
- Unlike the straightforward application of Apprendi rejected in Sanders, the extension the Defendants
seek would contribute little or nothing toward ensuring an accurate conviction or sentence; the

aggravating factors ultimately are found by a jury, beyond a reasonable doubt, before the imposition

of a capital sentence. See Jones v. Smith, 231 F.3d 1227, 1238 (9™ Cir. 2000)(holding that "the
Apprendi rule, at least as applied to the omission of certain necessary elements frorﬁ thé state court
information, is neither implicit in the concept of bydered liberty nor an absolute prerequisite to a fair
trial"); United States v. Moss, 252 F.3d 993, 998 (11® Cir. 2001)(stating that "we do not believe
Apprendi's rule recharacterizing certain facts as offense elements that were previously thought to be

sentencing factors resides anywhere near that central core of fundamental rules that are absolutely
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necessary to insure a fair trial"), cert. denied 122 S. Ct. 848 (2002). Accordingly, the Defendants’

Apprendi based claims are barred by the new rule doctrine and will be dismissed.

IV. ISSUES RELATED TO THE SELECTION OF THE JURY
A. Counsel Failed To Move For A Change of Venue
Johnson Claim IV.A.2
Tipton Claim V.F.1.a
Roane Claim IV.A
The Defendants assert that counsel were deficient for failing to move for a change of venue
in light of the pretrial publicity. In order to demonstrate he was denied his right to the effective

assistance of counsel, a. defendant must show that counsel's representation was deficient and that the

deficient performance prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984).

The deficient performance facet of the Strickland test "requires showing that courisel made errors
so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth
Amendment." Id. To satisfy this facet of Strickland, the defendant must demonstrate that "counsel's
representation fell below an objective standard of reasonableness." Id. at 687-88. Furthermore, in
order to avoid the distorting effects of hindsight, the Court is required to evéluaté "the
reasonableness of counsel's challenged conduct on the facts of the particular case, viewed as of the
time of counsel's conduct." Strickland, 466 U.S. at 690.

In order to carry a motion for a change of venue prior to trial, counsel is required to
demonstrate that the publicity is so inherently prejudicial that trial proceedings must be presumed

to be tainted. See United States v. Baker, 925 F.2d 728, 732 (4th Cir. 1991). However, "[o]nly in

extreme circumstances may prejudice be presumed from the existence of pretrial publicity itself."

Id. (qouting Wells v. Murray, 831 F.2d 468, 472 (4th Cir. 1987)). Instead, "a triai court customarily
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should take the second step of conducting a voir dire of prospective jurors to determine if actual
prejudice exists." Baker, 925 F.2d at 732. A defendant wouid then be entitled to a change of venue
if "voir dire reveals that an impartial jury cannot be impaneled." Id.

In assessing whether a change of venue is warranted, not only t_he volume, but the character

and timing of media coverage are critical factors. See Murphy v. Florida, 421 U.S. 794, 801 n. 4

(1975) (important to distinguish between factual and inflammatory publicity); Baker, 925 F.2d 732-

33. "The recency of alleged prejudicial publicity is important because '[o]bviously where
considerable time has elapsed since publication, the probability or likelihood of impact is appreciably
lessened.™ Baker, 925 F.2d 732-33(quoting Wansley v. Slayton, 487 F.2d 90, 93 (4th Cir. 1973)).
The Defendants rely on fourteen newspaper articles to support their claim that a moltion for change
of venue was warranted. Of those articles, eleven were printed at least five months prior to the start
of the trial in January of 1993. The twelfth article appeﬁred on January 10, 1993, the day that jury
selection began, and was largely factual. The thirteenth article concerned a shot fired at detectives
carrying witnesses and was printed on January 23, 1993. The final article was the -article that
appeared on February 9, 1993. With only a single, largely factual article appearing in the five
months preceding their trial, counsel reasonal?ly eschewed pursuing a motion for a change of venue
based on pretrial publicity. See MuMin v. Pruett, 125 F.3d 192, 199 (4th Cir. 1997)(concluding the
47 articles published over three months prior to defendant's trial did not create a presﬁmption that
the court could not select an impartial jury).

Nor did the actual voir dire suggest that it would be necessary to change venue in order to
obtain a fair and impartial jury. Of the four jurors, and one alternate juror, who had been exposed

to pretrial publicity, each unequivocally stated that nothing in the media coverage would prevent him
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or her from being a fair and impartial juror. Additionally, the Court’s opening instructions ﬁxrther
reassured counsel that a change of venue was not necessary to avoid aey inflammatory media
coverage. At the beginning of the trial, the Court instructed the jury "not to read or listen to anything
touching on this case in any way." Tr. at 762. "Now as I said —and this ie very important, so I am
going to repeat it . . . .You should be iﬁsulated from outside forces. And whet happens in this
courtroom should i)e what makes up the body of knowledge that will bring you to your conclusions
and determinations." Tr. 766. In light of the feregoing, the Defendants have failed to demonstrate
that counsel was constitutionally deficient for not moving for a change of venue or that they were
prejudiced by counsel’s failure to do so. The above listed claims will be dismissed.
B. The Prosecution's Purported Use of Peremptory Strikes Agamst Women in
Violation of J.E.B. v. Alabama ex. rel. T.B., 511 U.S. 127 (1994)
Johnson defaulted Claim V.K, VI

Tipton defaulted Claim V.E.1&12
Roane defaulted Claim II

The prosecution used two peremptory challenges to remove men and eight peremptory
challenges to remove women. The Defendants did not raise any objection at trial te the
prosecution’s purportedly improper use of peremptory challenges. Subsequent to the Defendant’s
trial, the Supreme Court held that intentional discrimination on the basis of gender by the use of
peremptory strikes in jury selection violates the Equal Protection Clause. J.E.B. v. Alabama ex. rel.
T.B., 511 U.S. 127 (1994). When the Defendants sought to raise the issue on appeal based on the
disproportionate number of challenges the prosecution exercised against women, the Fourth Circuit
concluded that, “the bare showing of gender discrimination first attempted on this direct appeal does
not suffice either to allow first instance consideration by this court (as appellants concede), nor to

warrant a remand for first instance consideration by the district court.” United States v. Tipton, 90
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F.3d 861, 881 (4™ Cir. 1996).

Each of the Defendants asserts that the prosecutor engaged in misconduct by using his
peremptory strikes to remove women from the jury. These claims are defaulted because counsel
failed to make a contemporaneous objection. The Defendants rely on the constitutionally deficient
performance of trial counsel, see Tipton Claim V.F.1.c and Johnson Claim IV.A.4, and novelty to
establish cause to excuse their default.

1. Purported Deficient Performance of Counsel for Failing to Raise J.E.B.
Or Prosecutorial Misconduct Claim
Tipton Claim V.F.1.c
Johnson Claim IV.A.4

At the time of the Defendants' trial, the Supreme Court had yet to grant certiorari in J.LE.B.,

and the Ninth Circuit was the only Federal Circuit court to extend Batson to strikes based on gender.

See United States v. De Gross, 913 F.2d 1417 (9th Cir. 1990), and 960 F.2d 1433, 1437-1443 (1992)

(en banc) (extending Batson v. Kentucky, 476 U.S. 79 (1986), to prohibit gender-based peremptory

challenges in both criminal and civil trials). The Fourth Circuit had explicitly rejected attempts to
extend Batson to peremptory challenges based on gender and the language of that decision hardly

encouraged counsel to continue to raise the issue. See United States v. Hamilton, 850 F.2d 1038,

1042 (4th Cir. 1988). "[W]e find nd authority to support an extension of Batson to instances other

than racial discrimination.” Id. (emphasis in original); see also id. at 1042-43; United States v.

Mitchell, 886 F.2d 667 (4th Cir. 1989)(rejecting defendants attempt to extend Batson to peremptory

challenges based on age).” In light of the Fourth Circuit's explicit rejection of attempts to extend

3 At the time of the Defendants' trial, the Seventh Circuit agreed with the Fourth Circuit.
United States v. Nichols, 937 F.2d 1257, 1262-1264 (7th Cir. 1991) (declining to extend Batson
to gender), cert. denied, 502 U.S. 1080 (1992); see also United States v. Broussard, 987 F.2d
215, 218-220 (5th Cir. 1993) (same).
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Batson to gender, the Defendants cannot demonstrate that the failure of counsel to object to the
prosecution's strikes of female jurors fell below the wide range of professionally competent
performance. See United States v. McNamara, 74 F.3d 514, 517 (4th Cir. 1995)(c0n_cluding counsel
1s not deficient for following the controlling circuit law at the time of trial); Kornahrens v. Evatt, 66
F.3d 1350, 1360 (4th Cir. 1995); Honeyéutt v. Mahoney, 6§8 F.2d 213, 216-17 (4th Cir. 1983).
“Accordingly, the Defendants' claims that they were denied effective assistance by counsel’s failure
to object at trial to the prosecution’s use of peremptory strikes against female jurors will be
dismissed. |
2. Novelty As Cause For Failul_'e to Raise the J.E.B claims

The Defendants next suggest that, if counsel was not deficient for failing to)raise the J.E.B.
claim, then surely its novelty must constitute cause excusing their default. This is nof so. See
Komahrens v. Evatt, 66 F.3d 1350, 1360 (4th Cir. 1995)(rejecting a similar argument and concluding
that "a necessarily stringent procedural hurdle, coupled with a similarly important deference to
attorney performance" precluded petitidner from raising challenge for the first time on habeas).

The Defendants contend that the absence of a cdntemporaneous objectionis excused because

the claim was not reasonably available in light of the Fourth Circuit's position in United States v.

Hamilton, 850 F.2d 1038, 1042 (4th Cir. 1988). As discussed in conjunction with the Defendants’
Apprendi claim, “a claim that 'is so novel that its legal basis is not reasonably available to counsel'

may constitute cause for a procedural default." Bousley v. United States, 523 U.S. 614, 622

(1998)(quoting Reed v. Ross, 468 U.S. 1, 16 (1984)). However, novelty or "futility cannot constitute
cause if it means simply that a claim was unacceptable to that particular court at that particular time."

Bousely, 523 U.S. at 623(internal citations and quotations omitted)(rejecting petitioner's assertion
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that his Bailey claim was not reasonably available at the time of his trial). Here, the Defendants had

at their disposal not only the Batson decision, but also a federal circuit court decision and several

state court decisions that had concluded that Batson extended to strikes based on gender.* Such

authorities provided the Defendants with sufficient tools to challenge any improper gender based

exercise of peremptory challenges. See United States v. Sanders, 247 F.3d 139, 145 (4" Cir.), cert.

denied, 122 S. Ct. 573 (2001). Hence, the Defendants’ assertion that the legal basis for their J.E.B.

claim was not reasonably available must fail. The Defendants’ assertions of cause are rejected. The
substantive prosecutorial misconduct claims are defaulted and will be dismissed.

C. Trial Counsels’ Errors Resulted In The Defendants' Exclusion From Voir Dire

And The Loss Of The Right To Participate In Jury Selection
Tipton Claim V.F.1.d 3
Johnson Claim IV.A.5 '

Roane IV.C.

Ondirect appeal the Defendants asserted that their absence from portions of voir dire violated
their rights under the Confrontation Clause of the Sixth Amendment, the Due Process Clause of the
Fifth Amendment, and their right to be present under Fed. R. Crim. P. 43(a). Because the
Defendants did not raise a contemporaneous objection at trial, the Fourth Circuit reviewed for plain
error. The Fourth Circuit concluded that in order to‘obtain relief on such a claim, the Defendants

would be required to demonstrate "actual prejudice, i.e., that their absences ' affected the outcome

of the [trial],’ or 'probably influenced the verdict[s]' against them either on the guilt or sentencing

phases." United States v. Tipton, 90 F.3d 861, 875 (4th Cir. 1996)(qouting United States v. Olano,

507 U.S. 725, 734-35 (1993)). The court then concluded that the Defendants could not meet this

“ Di Donato v. Santini, 283 Cal.Rptr.' 751 (1991), review denied (Cal., Oct. 2, 1991);
People v. Mitchell, 593 N.E.2d 882 (Ill App. 1992), aff'd in part and vacated in relevant part, 614
N.E.2d 1213 (Ill. 1993); People v. Irizarry, 165 App.Div.2d 715, 560 N.Y.S.2d 279 (1990) .
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burden simply By suggesting that if they had been present, the panel would have been composed of
different jurors.
If no more is shown, for example, than that jurbrs 1,3,and 5

would have been excluded, this could not suffice to show that their

presence caused the finally unfavorable "outcome." Something

more, for example, that jurors 1, 3, and 5 in the above hypothetical

were demonstrably biased, surely must be shown, and even that might

not, under all the circumstances, suffice.
Tipton, 90 F.3d at 876.

Johnson and Tipton assert that had they been present for the entire voir dire, they would have
insisted that three of the seated jurors be excused or struck: (1) Frances Hodson, because her husband
had killed their son then committed suicide; (2) Bonita Faircloth because her best friend's mother

3
had recently been raped and murdered; and (3) Jerome Harrison, because his brother was a patrolman
on the Richmond police force. On direct appeal, Roane suggested that he would have struck these
same jurors, to which the Fourth Circuit responded that "even if this were accepted as fact, it would
not suffice as a showing of actual prejudice. Nor would the stated bases for his
challenges--relationships to law enforcement officers and to the victim of a rape-murder--suffice
without more to tip the balance." Id. at 876 n. 7. The Defendants have not supplemented their §
2255 motions with any additional evidence that jurors Harrison, Hodson or Faircloth, or any of the
other jurors that sat, had any demonstrable bias. Nor have the Defendants presented any compelling

argument as to why the Court should doubt the jurors’ sworn assurance that they could render a fair

and impartial judgment. Cf. Williams v. Netherland, 181 F. Supp.2d 604, 613-15 (E.D. Va.)

(finding juror had implied bias based on her repeated failure to answers questions in an objectively

truthful manner), aff d, 39 Fed. Appx 830 (4™ Cir. 2002). Hence, the suggestion that the Defendants
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were prejudiced by the presence of above listed jurors is rejected.
Next, the Defendants suggest that the jurors might have drawn negaﬁve inferences regarding
their absence ﬁom'particula; portions of the voir dire. See United States v. Camabho,‘ 955F.2d 950,
955-56 (4th Cir. 1992). Here, unlike'Camacho, the Defendants were not absent for the entirety of
voir dire. Each of the Defendants was personally and immediately present during some portions of
the overall voir dire from whom all of the regular and alternate jurors were ultimately selected.
Furthermore, since the Defendants were prese;nt‘during some portions of the voir dire, there is no
reason the jurors would believe the Defendants absehce from certain portions of voir dire was any
different from a bench conference. Finally, unlike Camacho the burden is on the Defendants to
demonstrate prejudice, which they have not done;’ the Defeﬁdants failed to explai? how the result
of their trial might have been different if they had been present for all of voir dire. .The above
described claims will be dismissed.
4. | Defense Counsel Failed To Request Voir Dire Pursuant To Morgan v. Illinois,
504 U.S. 719 (1992).
Johnson Claim IV.A.3
Tipton Claim V.F.1.b
Capital defendants have a “right to an inquify sufficient to ensure--within the limits of reason
and practicality--a jury none of whose members would ‘unwaveringly impose death after a finding

of guilt’ and hence would uniformly reject any and all evidence of mitigating factors, no matter how

instructed on the law.” United States v. Tipton, 90 F.3d 861, 878 (4™ Cir. 1996)(quoting Morgan

5 Nor can the Defendants satisfy the prejudice component simply by alleging the lack of
an objection forced their direct appeal of the issue to be subjected to a more stringent standard of
review. See Smith v. Yago, 888 F.2d 399, 405 (6th Cir. 1989)(holding that "the district court
applied an improper standard of prejudice by looking only to the outcome of Smith's direct
appeal and not to the outcome of the entire criminal proceeding").
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v. lllinois, 504 U.S. 719, 733-34 (1992)). Tipton and Johnson contend that counsel were deficient
and they were. prejudiced becausé counsel failed to ensure that every juror was specifically asked
whether he or she would always impose a sentence of deéth if they found the defendant guilty of
capital murder. As recounted by the Fourth Circuit on direct appeal, the record forecloses Tipton
and Johnson’s unsupported specuiation that omissions by counsel resulted in a jury that might have

contained individuals who would have been subject to removal under Morgan. Tipton, 90 F.3d at

878-79. “[T]he district court's inquiry into death penalty attitudes was sufficient to cull out any
prospective juror who would always vote for the death penalty.” Tipton, 90 F.3d at 879.

Undeterred, Tipton and Johnson argue that prejudice is self-evident because the jury
sentenced them to death despite the fact that it found twelve mitigating factors as to Tipton and
eighteen mitigating factors as to Johnson. To the contrary, the jury’é verdicts demzmstrate that its
members were not automatically predisposed to impose the death penélty after finding a defendant
guilty of a capital crime: the jury failed to recommend the de;th penalty for three of the six capital
counts on which Tipton was convicted and for two of the three capital counts on which Roane was
convicted. See Stamper v. Muncie, 944 F.2d 170, 177 (4* Cir. 199 1.)(concluding jury’s verdict
refuted suggestion that jury would automatically impose the death penalty). The Defendants cannot
demonstrate any prejudice flowing from the purported omissions of counsel, hence their claims will
be dismissed. |
V. CLAIMS OF ERROR RELATED TO THE CCE CONVICTION

In order to convict a defendant of engaging in a continuing criminal enterprise the

government must prove:

(1)[the] defendant committed a felony violation of the federal drug
laws; (2) such violation was part of a continuing series of violations
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of the drug laws; (3) the series of violations were undertaken by
defendant in concert with five or more persons; (4) defendant served
as an organizer or supervisor, or in another management capacity with
respect to these other persons; and (5) defendant derived substantial
income or resources from the continuing series of violations.

United States v. Ricks, 882 F.2d 885, 890-91 (4th Cir. 1989). As on appeal, the Defendants’

challenges are focused on the second, third, and fourth elements.

A. Counsel Failed To Demand A Unanimity Instruction On The Predicate Acts
That Constitute CCE Continuing Series Element

Johnson Claim IV.A.7.a Defaulted Claim XII
Tipton Claim V.F.1.g.4 Defaulted Claim V.K
Roane Defaulted Claim VI

After the Defendants were convicted and sentenced, the Supreme Court held in Richardson

v. United States, 526 U.S. 813 (1999), that in a prosecution for engaging in a CCE 1)1nder 21 U.S.C.
§ 848, the jury "must agree unanimously about which three crimes the defendant committed,"” to
satisfy the statutory requirement that the defendant's behavior is "part of a coﬁtinuing series of
violations" described in 21 U.S.C. § 848(c)(2). Id. at 818-24. Although they had not requested such
an instruction at trial, on appeal the Defendants asserted that the failure to give a special unanimity
instruction constituted plain error. United States v. Tipton, 90 F.3d 861, 884 (4th Cir. 1996). The
claim was rejected:

the record plainly indicates that appellants could have suffered no
actual prejudice from the lack of a special unanimity instruction on
the predicate violation element . . .. By its verdict, it is clear that the '
jury unanimously found each guilty of at least five predicate
violations: the conspiracy charged in Count 1, the drug possession
charged in Count 32, and at least three of the § 848(e) murders as
variously charged to them. Assuming, without deciding, that
unanimity on at least three predicate violations is required to convict,
it is clear that unanimity occurred here as to each appellant so that no
actual prejudice from the failure so to instruct could be shown. See -
United States v. Olano, 507 U.S. 725, 734 (1993) (burden is on
defendant to show actual prejudice from forfeited error).
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Id. at 88S5.

In their present motions, the Defendants aséert that they were déprived of the effecfive
assistance of counsel by c;)ﬁnsel’s failure to demand a unanimity instruction on the predicate
violation element. However, in order to prevail én such a claim, the Defendants must demonstrate
that they were prejudiced by that omission. United States v. Stitt, 256 F.3d 878, 883 4" Cir.

2001)(rejecting assertion that Richardson error is a structural defect), cert. denied,122 S. Ct. 153

(2002). And, as discussed above, the verdict~ forecloses the Defendants’ assertion that they were
prejudiced by counsels’ omission. Accordingly, because th¢ Defendants have not demonstrated any
prejudice their claims will be dismissed.

B. Instructions On The Supervision Element .

The Defendants’ direct challenges to the jury instructions are defaulted. Therefore, the
following discussion is primarily éonﬁned to asseésiﬁg wﬁether the failure to raise a particular
challenge constitutes ineffective assistance of counsel sufficient to excuse the default.

1. Counsel Was Deficient For Failing To Demand That The Court Instruct

The Jury That The Government Must Prove The Element Of
Management As Part Of The Element of Supervision For A CCE

Organizer '
Johnson Claim II.C.4.e Defaulted Claim II.C.1.c
Tipton Claim V.B.3.d.iv, V.F.1.g.3 Defaulted Claim V.B.3.a.iv

The Court instmcted the jury that in order to convict the Defendants on the CCE Count, the
Government must prove beyond a reasonable doubt that "the defendant was an organizer of these
five or more other persons, or occupied a position of management or a supervisory position with
respect to these five or more other persons." Tr. at 3209. The Court then explained that:

The term "organizer" and the term "supervisory position" and
“position of management” are to be given their usual and ordinary

meanings. These words imply the exercise of power or authority by
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a person who occupies some position of management or supervision.
An organizer can be defined as a person who puts together a
number of people engaged in separated activities and arranges them
in their activities and in one essentially orderly operation or
enterprise. ‘
A supervisory position can be defined as one who manages or
directs or oversees the activities of others.

Tr. at 3212.

The Defendants contend that the given instructions were insufficient because under the
syntax of the statute, the jury must be instruc\ted that even an organizer must exercise managerial
authority over those whom he organizes. See United States v. Lindsey, 123 F.3d 978, 986 (7th Cir.

1997); United States v. Jerome, 942 F.3d 1328, 1332 (9th Cir. 1991)("We read the statutory language

'or any other position of management' to indicate that an 'organizer' must exerciase some sort of
managerial responsibility."). However, at the time of the Defendants’ trial, the Fourth Circuit had
concluded that "while proof of a supervisory or managerial relationship requires a showing of some
degree of control by the defendant over the other persons, such proof is not required to show that a

defendant acted as an organizer." United States v. Butler, 885F.2d 195,201 (4™ Cir. 1989). Despite

this authority, the Defendants were able to obtain the above described instruction which stated that
the term organizer "impl[ied] the exercise of power or authority by a person who occupies some
position of management or supervision." ‘Tr. at 3212. Counsel was not deficient for obtaining an
instruction more févorable than the law in the Fourth Circuit demanded. Accordiﬁgly, the above

described claims will be dismissed.

2. Counsel Failed To Demand a Buyer-Seller Instruction
Johnson Claim II.C.4.¢. Defaulted I1.C.1.a
Tipton Claim V.B.3.d.iv; V.F.1.g.3 Defaulted Claim V.B.3.a.(i)

The "mere showing of a buyer-seller relationship, without more, is not sufficient under 21
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U.S.C. § 848" to demonstrate that a Defendant acted as a supervisor, manager, or organizer. United

States v. Butler, 885 F.2d 195, 201 (4th Cir. 1988). Thus, Johnson and Tipfon fault counsel for not

demanding an instruction which stated that individuals who had only buyer-seller relationships with

them were not supervised or organized by them.

In United States v. Hall, 93 F.3d 126 (4th Cir. 1996), the court had instructed the jury that

"the term organizer and the term supervisory position and position of management are to be given
their usual and ordinary meanings. These \J;'ords imply the exercise of power or authority by a
person who occupies some position of managerhent or supervision." Id. at 130. Hall asserted that
the jury should have further been told that "individuals who had only buyer-seller felationships with

Hall were not supervised or organized by him." Id. In rejecting that assertion the Fourth Circuit
3

concluded,

[t]he instructions plainly allowed the jury to understand the
supervisory requirement. The 'usual and ordinary’ meaning of
manager or supervisor does not include a mere buyer-seller
relationship. Buyer-seller relationships are not characterized by 'the
exercise of power or authority.' Jurors are competent to understand
and apply ordinary concepts like organizer, supervisor and

management.
Id. at 130-31. This Court gave instructions identical to the instructions approved by the Fourth
Circuit in Hall. Tr. at 3212. Accordingly, Tipton and Johnson have failed to demonstrate that
counsel were deficient or they were prejudiced by the lack of a buyer-seller instruction and their

claims suggesting the same will be dismissed.

3. Counsel Was Deficient For Failing To Demand Additional Instructions
On the Identity of the Five Supervisees
Johnson Claim .C.4.g, IV.A.7.b Defaulted Claim II.C.1.b.(1&ii)
Tipton V.B.3.d.vi; V.F.1.g.1, Defaulted V.B.3.a.11,V.B.3.a.iii
Tipton and Johnson assert that the prosecution presented the jury with numerous individuals

21

APP.78



who as a matter of law could not count as supervisees. Therefore, Tipton and Johnson contend that
counsel were deficient for failing to demand that the Court (1) instruct the jurors that certain of the
named individuals could not count as supervisees,_ see United States v. Barona, 56 F.3d 1087, 1096-7
(9th Cir. 1995), and (2) instruct the jurors fhat they must unanimously agree on the identities of the
five individuals supervised by each defendaht, é_eq United States v. J erorﬁe, 942 F.2d 1331 (9th Cir.
1991)¢ . Tipton and Johnson’s claims in this regard are meritless becagse (1) they erroneously
assume that the given instructibns permitted the jury to select people who could not qualify as

supervisees; (2) contrary to Jerome's and Barona's fixation, the supervision element of the CCE

statue is concerned with the number of supervisees rather than the identities of those individuals; and

(3) they cannot demonstrate a reasonable probability that they each supervised less than five
. _ )

individuals.

First, Tipton and Johnson’s demand for additional instructions, particularly the Barona
instruction, rests on the flawed assumption that the given instructions would permit the jurors to
choose as supervisees individuals who could not be supervisees. The given instructions did not
permit the jurors to select as supervisees individuals who could not legally qualify as supervisees.

If the evidence was insufficient to prove that any of the alleged individuals was in fact a supervisee,

then reasonable counsel would assume that a jury following the Court's instructions would discard

8 In Jerome, the government had referred in closing argument to individuals for whom
defendant's organization/supervision would have been logically impossible--they were only "the
suppliers of his suppliers" in the drug distribution chain. 942 F.2d at 1330. The Ninth Circuit
concluded that because the government had presented the jury with a confusing array of
individuals, some of whom could be counted as persons managed by a CCE defendant and some
of whom, as a matter of law, could not be counted toward the supervision element, "the jurors
had to be instructed that they must unanimously agree as to the identity of each of the five people
Jerome organized, managed or supervised." Id. at 1331.
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that individual from its count. See United States v. Griffin, 502 U.S. 46, 59 (1991)(concluding that
lay juries can be presumed to have rejected factually unsupported grounds, but not legallyinadequate
ones such as, e.g., one that "fails to come within the statutory definition of the crime").” Nor can
counsel be faulted for not demanding additional instructions on the possibility that the jury would
disregard those instructions in bfavor of the prosecutibn's argument because the Court repeatedly
instructed the jury that "your source as to the law is the Court”, not the lawyers. Tr at 887. See Tr.

3193-95; United States v. Tapia, 738 F.2d i8, 21 (1st Cir. 1984) (prosecutor's rendition of his

version of controlling legal principles not prejudicial when "the judge made clear to the jury that it
was the judge's description of the law--not that of either counsel--that was to control").
Second, Tipton and Johnson’s assertion that counsel were not acting competently because

:
they failed to demand relief pursuant to Barona and Jerome ignores the legal landscape at the time

of Defendants’ trial in February of 1993.  See United States v. McNamara, 74 F.3d 514, 517 (4th

Cir. 1996). Although Jerome had been decided by the date of the Defendants' trial, every other Court

of Appeals that had addressed the issue had concluded that, "the requirement of action in concert
with five or more other persons . . . aims the statute at enterprises of a certain size, so the identity of

the individual supervisees is irrelevant."® Richardson v. United States, 526 U.S. 813, 829

’ Tipton and Johnson contend that the Government presented the jury with individuals,
who "could not as a matter of law be supervisees.” However, their arguments as to the vast
majority of these individuals rest on the premise that the evidence was insufficient to prove that
the individual was a supervisee rather than that it was logically/legally impossible for the
individual to be a supervisee.

® Indeed, the Fourth Circuit affirmed that view in this very case. On direct appeal the
Defendants argued that, because the prosecution presented the jury with some individuals who
could not be counted as supervisees, it was plain error not to instruct the jurors that they must
unanimously agree as to the identity of each of the five people each Defendant organized,
managed or supervised. See Roane's Reply Brief at 27(citing United States v. Jerome); see also
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(1999)(Kennedy, J., dissenting)(citing cases). See United States v. Cole, 857 F.2d 971,973 n.1 (4th
Cir. 1988)(rej ecting defendant's assertion that the jury was required to return a special interrogatory
on the CCE count that listed the individuals which he supervised); cf. United States v. Chaklias, 971
F.2d 1206, 1215 (6th Cir. 1992)(concluding it was not plain error for court to fail to instruct jury as
to identity of persons whom defendant could not have been considered to have Bcen managing when
court gave instructions very similar to those given here). Accordingly, counsel were not deficient
for failing to demand the instructions demanded here by Tipton and Johnson.

Tipton and Johnson also assert that the propriety of a unanimity instruction regarding the

supervisees must be reevaluated in light of the decision in Richardson v. United States, 526 U.S. 813

(1999), which held that unanimity is required for the three predicate crimes element. They are
3

wrong. United States v. Stitt, 250 F.3d 878, 886 (4th Cir. 2001), cert. denied,122 S. Ct. 153 (2002).

Even after Richardson, the "identity of individual supervisees is irrelevant." Id. Stitt teaches that
Tipton and Johnson cannot demonstrate prejudice in conjunction with their challenges to the
supervision element simply by suggesting that the jurors were confused about who could be counted
as a supervisee.

Precise details, like the identities of the underlings supervised by the
defendant, are not essential elements of the CCE but rather "merely
historical facts as to which the jurors could have disagreed without
undermining their substantial agreement as to the ultimate and
essential fact of whether the requisite size and level of control
existed."

Stitt, 250 F.3d at 887(quoting United States v. JaCk.son. 879 F.2d 85, 89 (3d Cir. 1989)). Rather,

Roane's Opening Brief at 87(citing Jerome). The Fourth Circuit rejected that claim and
concluded that the focus of "this element is on the size of the enterprise . . . rather than the
identities of those who make up the requisite number." United States v. Tipton, 90 F.3d 861, 886
(4th Cir. 1996).
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it is incumbent upon the Defendants to demonstrate that absent the purportedly improper conduct
of counsel or the Government, there is a reasonable probability that tﬁe jury would not have
concluded that each Defendant supervised or drganized the requisite floor of five individuals. This
they cannot do. See infra Section V.C. Hence, the above listed élaims will be dismissed because
the Defendants have demonstrated neither dcﬁciency nor prejudice.
C. Claims Pertaining To Proof Of The Supervision Element
As aprelude to their challenges pertaiﬁing to the sufficiency of evidence on the CCE count,
the Defendants assert that the prosecution engaged in misconduct in the mafxner in which it proved
the CCE count. The Defendants assert that these defaulted claims of misconduct are excused by
the ineffective assistance of counsel. Specifically, the Defendants fault counsel (1) for not objecting
to the witnesses' use of the terms "partner" and "worker" as violating Fed. R. Evid. 701 and (2) for
not objecting to the testimony by numerous witnesses that was not based on a fouﬁdation of
personal knowledge. |
1. Counsel Failed 'fo Object To Testimony That Purportedly Violated
~ Fed. R. Evid. 602. _
Johnson I1.C.4.b. Defaulted I1.C.3.a, V.I
Tipton V.B.3.d.(i) Defaulted V.B.3.c.(i), V.E.11

The Federal Rules of Evidence provide that "[a] witness may not testify about a matter

unless evidence is introduced sufficient to support a finding that the witness has personal

knowledge of the matter." Fed. R. Evid. 602. However, the "threshold of Rule 602 is low", United
States v. Hickey, 917 F.2d 901, 904 (6th Cir. 1990), thus, a Court may accept a witness’s
unelaborated assertion of personal knowledge "when other evidence indicates that the witness had
a personal connection to the subject matter, there is nothing to suggest that the witness likely did
not have or could not have had suéh knowledge, and its probable absence could be easily shown."
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United States v. Davis, 792 F.2d 1299, 1304-05 (5th Cir. 1986). Furthermore, "[b]ecause most
knowledge is inferential, personal knowledge includés opinions and inferences grounded in
observations or other first-hand experiences." United States v. Joy; 192 F.3d 761, 767 (7th Cir.

1999), cert. denied, 530 U.S. 1250 (2000).

Johnson and Tipton list numerous instances where they allege the prosecutor elicited or
sought to elicit testimony from a witness that violated Fed. R. Evid. 602. The vast majority of these
instances simply did not warrant an objectiox; by éounsel because there was a foundation for the
testimony or the witness could likely provide one. Fdr example, Johnson and Tipton assert that
Denise Berkley testified without any basis of personal knowledge that each Defendant supported
himself by selling cocaine. Tr. at 1674-75. However, Berkley previously had testigied that she saw
Johnson and Tipton selling drugs, Tr. at 1667-68, and "every day" for a couple of months the
Defendants would give her crack 4 or 5 times for performing chores, Tr. at 1669-70. Ad(iitionally,
in faulting counsel for failing to object to the admission of testimony, Tipton and Johnson fail to
acknowledge that “the personal knowledge requirement of Rule 602 does not apply to statements
of a co-conspirator admissible as non-hearsay undef Rule 801(d)(2)(E).” United States v. Goins,
11 F.3d 441, 444 (4" Cir. 1993). Thus, Tipton and J ohnson‘ unreasonably chide counsel for not
objecting each time one of their lackeys testified regarding the position or function of the
Defendants and other individuals in their drug enterprise. The witnesses could reédily supply the
necessary foundation for testimony that the Defendants were "partners," or that certain individuals

were "workers" because these witnesses were themselves members of the drug conspiracy and the

record reflects that the conspirators regularly referred to each other in such terms. See Goins, 11

F.3d at 444; Davis, 792 F.2d at 1304; see also United States v. Cantu, 167 F.3d 198, 204 (5th Cir.
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1999)(permitting witness to testify that individual "worked" for the defendant).
Only in the following few instances does the transcript suggest the propriety of an objection
pursuant to Fed. R. Evid. 602 would be well-grounded in law:

Stanley Smithers’ testimony that the Defendants purchased drugs

when they were not in his presence and his testimony that Keith Ross

and Mousey Armstrong were selling cocaine which they obtained

from Johnson; Papoose Davis’ testimony that Nat Rozier used to

bring people by to purchase crack; Priscilla a/k/a “Pepsi” Greene’s

testimony that Talley and Chiles used to drive the Defendants to New

York to pick up drugs; and Pepsi Greene’s testimony regarding the

motivation for the Moody murder.

However, with the exception of Pepsi Greene’s testimony regarding the Moody murder, the
aforedescribed testimony was cumulative of other testimony and was not crucial to the case against

the Defendants. : 3
Tipton and Johnson correctly note that Pepsi Greene did not provide a full foundation for her
testimony that Little Doug Moody and Peyton Maurice Johnson were killed because Tipton and
Johnson “didn’t want Maurice and Little Doug to work in that area.” Tr. at 2553. However, it is one
thing to demonstrate an objection would have been feasible, and quite another to demonstrate the
objection would preclude the admission of the testimony which in turn would alter their convictions
and sentences. The record reflects that Greene had intimate knowledge of the workings of the CCE
and of the events preceding the Moody murder and thus could likely have provided a foundation for
her statement. Additionally, as discussed infra at Section VII, there was ample evidence which
linked the Moody murder to the plan of Tipton, Johnson and Roane to take over the drug traffic in
the Newtowne area. Hence, Tipton and Johnson have not demonstrated that Pepsi Greene could not
have supplied a foundation for the testimony described above, much less that if that single remark

was excluded there is a reasonable probability their convictions and sentences would have been any
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different. In summary, the majority of this ineffective assistance claim will be dismissed because
counsel was not deficient and as to remaining instances where counsel failed to object for a lack of

demonstrable prejudice.

2. Counsel Failed To Object To Testimony That Purportedly Violated Fed. R.

Evid. 701
Johnson II.C.4.b Defaulted I1.C.3.a, V.1
Tipton V.B.3.d.1, Defaulted V.B.3.c(i), V.E.13

Federal Rule of Evidence 701 limits lay testimony to those opinions or inferences which are
"(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his
testimony or the determination of a fact in issue." Fed. R. Evid. 701. A witness' testimony that he

considered himself or others to work for the Defendants does not run afoul of either of the

requirements of Fed. R. Evid. 701. See United States v. Freerman, 619 F.2d 111231120 (6th Cir.
1980)(permitting witnesses to testify as to their perception of the defendants' relationship). The
Advisory Committee's Notes explain that natural characteristics of the adversary system, such as
cross-examination and closing argumenf will point up the weakﬁess of empty assertions and
exclusion should be reserved for those instances where. the opinions constitute "fneaniglgless
assertions which amount to little more than choosing up sides." Fed. R. Evid. 701 advisory
committee’s notes. Here, counsel followed the foregoing admonition and used cross-examination
- and closing argument to suggest that the terms worker or employee did not imply the exercise of
control by the Defendants. See e.g., Tr. at 2378-80, 2405-08; Tipton Closing Tr. at 3035 ("This
worker-partner stuff is baloney. He wasn't their boss. He was their supplier."); Tr. at 3053-55;
Johnson Closing Tr. at 3063-68. Moreover, counsel reasonably esche\;ved objecting to the use of the
terms "partner" or "worker" because the witnesses were not offering a legal conclusion but were
simply using the terms coined/employed by members of the conspiracy to describe the relationships
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of different members of the drug conspiracy.” Accordingly, counsel were not deficient for failing
to object to the use of the term worker or partner by the witnesses. The above described claims will
be dismissed.
2(a). The Prosecutors misled the jury by suggesting that tixey had not
influenced witnesses to use terms "partner," "worker," and "employee."
Johnson Defaulted Claim V.J
Charles Townes, Hussone Jones, and Denise Berkley reiterated Antwoine Brooks' testimony
that the terms worker and partner originated\ﬁom the members of the enterprise, not from the
prosecution, and swore that they had not been persuaded to use such terms by the prosecution.
Despite this explicit testimony, Johnson asserts that counsel should have known that the prosecution
encouraged the witnesses to use those terms by inserting the terms into their questioning of Jones
3
and Townes before the grand jury. In light of the trial testimony directly refuting such a claim of
misconduct, counsel can hardly be deemed deficient for failing to raise such a claim based on the
nebulous evidence offered by Johnson. Accordingly, Johnson's assertions of cause to excuse his
default are rejected. Claim V.J is defaulted and will be dismissed.
3. Counsel Were Deficient For Failing To Demonstrate That Each Defendant
Supervised Less Than Five Individuals
Johnson II.C.4.c, IV.A.6
Tipton V.B.3.d.(ii), V.F.3.a, V.F.1.f
Roane IV.D

The Defendants contend that the Government’s proof of the supervision was based entirely

? Antwoine Brooks, was the first witness to explain what the terms meant in conjunction
with the CCE in Richmond. Tipton asked Brooks to be his "partner” in selling crack in Central
Gardens. Brooks explained that he and Tipton recruited Maurice Saunders and Hussone Jones as
workers. The workers were fronted $300 crack. The workers were responsible for selling the
crack and returning $200 to the partners. When asked on cross-examination if someone had
suggested that he use the term "worker," Brooks responded, "[w]e just came up with it. It is true.
They worked for us at the time." Tr. at 1085.
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on misleading testimony. Specifically, the Defendants assert that the term worker simply meant the
purchasing of drugs on credit and does not demonstrate a supervisory relationship. The Defendants'
argument in this regard ignores the abundance of testimony that indicated that the partners exercised
control or supervision over the workers in addition to just providing them drugs on credif. The
Defendants' arrangement with their dealers went beyond simple fronting and constituted a
consignment or franchise type of operation, with the Defendants retaining ultimate control over the
drugs.'® Brooks explained that people who were simply fronted drugs were not considered workers.
Tr. at 1105. And, the workers consistently testified, not that they purchased drugs from the partners,
but rather sold drugs "for" the partners. See, e.g., Tr. at. 1542, 1682-83, 2324. Furthermore, Brooks
indicated the consignment relationship between partners and workers was an exclusive relationship.
Tr. at 1103-4; see United States v Butler, 885 F.2d 195, 201 (4th Cir. 1989)(1concluding the
defendant exercised control over purchaser whose relationship was "analogous to an exclusive
franchise dealership"). Maurice Saunders, a"worker", explained that he was not permitted to obtain
crack from sources other than a partner; Tipton told Saunders, on more than one occasion, "You deal
only with me if you value your life." Tr. at 1322. In any event the provision of drugs on
consignment to workers was not fhe only evidence the govefnment adduced to show that each
Defendant supervised, organized or managed in excess of five individuals.

The eecord reveals--certainly supports findings beyond a reasonable

doubt--that these 'retailers,' in more than sufficient numbers as to each

of the appellants, acted as 'workers' who were either or both

organized, supervised, and managed by appellants while acting as
principal 'partners' in a concerted drug trafficking enterprise, and that

' While such a consignment relationship is not sufficient in and of itself to establish
supervision, it is probative of that issue. See United States v. Butler, 885 F.2d 195, 201 (4th Cir.
1989)(citing United States v. Possick, 849 F.2d 332 (8th Cir. 1988)).
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some of these people served variously not only as street dealers for
‘the enterprise but as sometime chauffeurs, hideout providers,
weapons-keepers, and general underlings for each of the appellants.
United States v. Tipton, 90 F.3d 861, 890 (4th Cir. 1996). No argument by counsel could have
overcome the fact that each Defendant personally organized, managed or supervised in excess of five
individuals." Accordingly, the Defendants have failed to demonstrate that they were prejudiced by
any purportedly deficient effort by counsel to challenge the supervision element. The above
described claims will be dismissed.

4. Johnson Contends That Counsel Wés Deficient For Failing To Introduce
Evidence That Demonstrated That He Was Mentally Incapable Of Acting As

An Organizer.
Johnson Claim-II.C.4.a
Johnson asserts that counsel should have adduced evidence of Johnson’s low mtelligence and
learning disabilities to persuade the jury that he was mentally incapable of acting asaCCE organizer.
Assuming such evidence would have been admissible in the guilt phase, it would have opened the
door to a host of prejudicial evidence and its v;llue to the defense was minimal. Regardless of what
any social worker or psychologist may have opined, the record amply demonstrates J ohnson was a

partner in the CCE and independently directed the activities of his many underlings. Counsel was

not deficient for reserving the evidence of Johnson’s mental deficiencies, one of the few bolts of

' The transcript is simply littered with testimony supporting the supervision element.
See e.g.: Tipton,Tr. at 1061, 1147, 1161, 1165-66, 1173, 1193, 1196-97, 1199, 1200, 1325, 1330,
1542, 1544, 1545-46, 1556, 1565, 1574-78, 1582, 1683-84, 1689-91, 1888, 2330, 2494, 2546-
48, 2550, 2703, 2706-8 ; Johnson Tr. at 1162, 1582-83, 1683-84, 1690-92, 1705-8, 1711, 1720,
1888, 1891, 1895,1897, 1899, 1901, 1921, 2321-22, 2340, 2343, 2374, 2546-48, 2550, 2698,
2703, 2706, 2709, 2720; Roane Tr. at 1574, 1682, 1684, 1689, 1705-8, 1888-89, 1895, 1897,
2163, 2172, 2318, 2324, 2337, 2417, 2546, 2550, 2551, 2708. The foregoing evidence also
demonstrates that lack of merit of the assertion that the evidence was insufficient to support the
supervision element. See Johnson Claim II.C.2, Tipton Claim V.B.3.b. -
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mitigation, for Use to maximum effect at the inevitable sentencing proceeding. Claim II.C.4.a will
be dismissed.

D. Purported Use Of False Testimony To Prove The Existence Of The CCE

The Defendants assert that the government knowingly elicited false testimony from Gregg |
Scott, Maurice Saunders, and Priscilla “Pepsi” Greene. If the Defendant shows that: (1) the
testimony was false, see Boyd v. French, 147 F.3d 319, 329-30 (4" Cir. 1998); and (2) the prosechtor
or other government official knew, or shouid ﬁave known, the testimony was false; see Stockton v.
Virginia, 852 F.2d 740, 749 (4th Cir. 1988); Thompson v. Garrison, 516 F.2d 986, 988 (4" Cir.
1975)(noting that “a recantation, particularly by an accomplice should be received skeptically”), then
the conviction must be set aside if (3) there “is any reasonable likelihood that false ;estimony could

have affected the judgment of the jury.” See United States v. Bagley, 473 U.S. 667, 679 (1985).

However, a prosecutor's mere suspicion about testimony is not enough. See, e.g., Hoke v.

Netherland, 92 F.3d 1350, 1 360 (4™ Cir. 1996)(citing Bank of Nova Scotiav. United States, 487 U.S.

250, 261 (1988) ("Although the Government may have doubts about the accuracy of certain aspects
of [evidence], this is quite different from having knowledge of falsity.")). And,“[m]ere
inconsistencies in testimony by government witnesses do not establish the government's knowing
use of false testimoﬁy.” United States v. Grilley, 814 F.2d 967,971 (4™ Cir. 1987). The Defendants
have gamered affidavits and other documents which they assert demonstrate that Maurice Saunders,
Gregg Scott and Pepsi Greene testified falsely.
1. Gregg Scott’s Testimony Linking Tipton And His Codefendants To The New

York Boyz Was False, And The Government Knew Or Should Have Known

That It Was False

Johnson Claim IL.B

Tipton Claim V.C.1.b

Roane Claim I.C.1
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The Defendants assert that Scott lied when he: (1) stated that he grew up at 155" and
Amstefdam in New York; (2) described the New York Boyz as a gang; (3) swore that the New York
Boyz met to discuss retaliating against ihdividuals who threatened other members of the gang; and
(4) testified falsely when he said he received guns from “Light”. The first two statements the
Defendants describe as false amount to a difference of opinion, rather than a perjurious statement
of a fact. See United States v. Ellis, 121 F .3d 908, 927-8 (4™ Cir. 1997). Additionally, the fact that
Tipton and Johnson were associated with a gang in New York/New J erseybarea that supplied the

Defendants with drugs is beyond dispute .'> See United States v. Smith, 223 F.3d 554, 574 (7" Cir.

2000), cert. denied, 122 S. Ct. 2658 (2002). In short, the Defendants have failed to demonstrate

Scott’s first two statements were false, much less that the prosecution knew they were false.
, . :

The Defendants have submitted evidence that creates a question of fact as to whether Scott

testified accurately about the retaliation meetings and receiving guns from “Light”"?. However, the

12 Anthony Howlen testified that both Tipton and Johnson were members of the gang
known as the New York Boyz; Anthony Howlen and Richard Brice, a security guard, testified to
a retaliatory gang attack over drug matters that involved both Johnson and Tipton; Officer
Malone testified that a search of a residence Johnson shared with Scott, Lance Thomas and other
purported New York Boyz, turned up guns and a substantial amount of crack; and multiple
witnesses testified as to Tipton’s comments regarding the New York Boyz, and his ability to call
upon them for drugs and assistance. See also Tr. at 1072-73, 1684.

13 At trial Scott was cross-examined regarding his statement that the New York Boyz
would meet to discuss retaliating against any individual who threatened one of the members.
Counsel asked Scott to describe those incidents where retaliation had taken place. Scott testified
that “Smooth” was cut in a fight, after which Scott, Smooth, “Light,” “Law,” “L.A.”, Lance
Thomas, Cory Johnson, “Heavy D” and “Gary William” discussed retaliating against the guys
who stabbed “Smooth” (Darryl Williams) and, thereafter, attacked the guys who had stabbed
“Smooth.” Tr. at 968-69. The Defendants have submitted affidavits, wherein “Light”, “Hess”,
“L.A.”, and “Smooth” swear that they were never involved in group discussions of retaliation.
Tipton Reply Mem. App. at 1,4, 5 and 6. “Smooth” further avers that he was never stabbed in
his life. Id. at 6. Additionally, in his affidavit, “Light”, a/k/a, Rufus Alvarez, a/k/a John
Matthews, avers that he did not give any guns to Scott. Id. at 1 ] 10.
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Defendants have offered no proof which suggests the prosecution knew, or should have known that
these aspects of Scott’s testimony were false. Cf. United States v. Biberfeld, 957 F.2d 98, 102 (3d
Cir. 1992)(concluding petitioner was entitled to hearing where he alleged that prosecution had
reviewed files which indicated witness was testifying falsely). Instead, the Defendants speculate
that the prosecution knew the testimony was false becausé it was beneficial to the prosecution. The
Defendants then direct the Court to the affidavit of Government witness Sterling Hardy which they
suggest demonstrates that the prosecutors pressured witnesses to testify falsely and fed the witnesses
the testimony they wanted. The affidavit does not demonétrate that the prosecution knowingly
elicited false testimony from Hardy, much less support the claim currenﬂy before the Court, that the

prosecution knew Gregg Scott testified falsely.'* Hardy’s hopelessly muddy remark that the
]

' Indeed, Hardy’s affidavit, when compared to his trial testimony, belies the suggestion
that the prosecutors permitted or encouraged Hardy to testify falsely to any fact. In his affidavit,
Hardy swears that,

The prosecutors wanted me to say that Richard Tipton was
present at the Southside shooting when Torrick Brown was killed.
I told them Richard was not there, and I did not want to lye[sicJon : ’
him. The prosecutors also wanted me to say that Richard Tipton
was present when Louis Johnson was killed. I again told them that
Richard was not there.

I was not clear on many of the particulars, [h]Jowever after
Mr. Vick and Mr. Parcell clarified them I was able to testify the
way they wanted me to. They told me to tell the truth and be
honest, but if I did, I would not have testified the way they wanted
me to. _ .

It was my understanding that Mr. Toby Vick instructed my
attorney Mr. Everhart to have me say nine words. I did not know
what nine words I needed to say until Mr. Everhart told me. He
told me to say “James had problems in the Southside, go get Cory
and Lance Thomas.”

Johnson Reply Memo Ex. A, Aff. 8.

At trial Hardy did not provide any testimony placing Tipton at the scenes of the Torrick
Brown and Johnson murders. Nor did Hardy testify that anyone had instructed him to get
Johnson and Lance Thomas to help Roane kill Torrick Brown. Furthermore, at trial, Hardy
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prosecutors “told me to tell the truth and be honest, but if I did, I would not have testified the way
they wanted me to,” does not warrant a different conclusion. Such “[a]iry generalities, conclusory
assertions and hearsay statements {do] not suffice” to stave off summary judgment or entitle ahabeas
pétitioner to an evidentiary hearing, because none of these would be admissible evidence at an

evidentiary hearing. See United States v. Aiello, 814 F.2d 109, 113-14 (2d Cir. 1987). Simply put,

the Defendants have failed to provide any factual anchor for the theory that prosecutors orchestrated

false testimony from Scott. See Blackledge v. Allisén. 431 U.S. 63, 80 (1976) . The above listed
claims will be dismissed.
2. Maurice Saunders’ Testimony Linking Tipton to “Light” and Large Sums of
Money Was False
Johnson Claim I.C
Tipton ClaimV.C.1.a . i
Roane Claim I1.C.2
The Defendants assert that Saunders testified falsely concerning his two trips to New York
where he assisted in the purchase of cocaine and purported to see New York Boy, “Light.” This

claim flows from an apparent misstatement by the prosecutor in questioning Saunders about the date

of the first of these two trips:

Q. I direct your attention to after Christmas of 1991; did you have an occasion
to make a trip to New York with “Hess™?

A. Yes, I did.

Q. What was the purpose of that trip?

A. To bring back crack cocaine and some vials.

Q. Who were you getting the crack cocaine for?

A. For Rich[Tipton].

specifically and repeatedly disavowed that anyone had told him how he should testify. Tr. at
2193, 2202, 2243.
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Tr. at 1330." Saunders explained that he and Hess went to an apartment building at 155" and
Amsterdam to purchase the crack.

Q. Who did you see there?

A. I saw a few other peo‘ple.‘ Pointed out to me was a guy named “E.B.” and
pointed out to me was a dude named — he said “Light,” I think it was “Light”.
I’m not sure.

Tr. at 1331. Hess then went into the apartment with Sl 8,000 and emerged with roughly a kilo of
crack. Tr. at 1333.

About a month after the first trip, Saunders accompanied Tipton, with $40,000, to New York,
back to the same apaﬁment building to buy two and half kilograms of cocaine. Tr. at 1336-37.

Q. Who did you see up there?

A. I saw the same faces.
Q. Did you see “Light” again? I
A. Yes. I did. : o '

Tr. at 1336-37.

The Defendants insist that Saunders testified falsely when he said he observed “Light” on |
each of these trips. In support of this claim, the Defendants direct the Court to (1) an affidavit from
“Light” and criminal records which demonstrate that “Light” was incarcerated from Decemﬁer 3,
1990 to Abril 2, 1996, the period wherein the drug buying trips purportedly occurred and (2) an

affidavit from Hess wherein he swears that he never pointed out “Light” to Saunders and that they

15 By his question, the prosecutor suggested to Saunders that the first buying trip took
place after Christmas in 1991. However, the whole of Saunders’ testimony indicates the trip
actually took place in late November or early December of 1990 and the second trip took place in
January or February of 1991. Specifically, Saunders stated that he went to New York at about
the same time Tipton promoted him and after he moved in with Tipton. Tr. at 1321, 1325. The
move and promotion occurred in late November, Tr. at 1324, or early December of 1990. Tr. at
1320-21. Indeed, Hussone Jones, Saunders’ brother, swore the first trip took place in the fall of
1990, around Christmas. Tr. at 1550. ,
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merely purchased clothes, rather than crack on their trip. The Defendants have not adduced any
evidence that the prosecution was, or should have been aware of “Ligﬁt’s” incarceration'® at the time
of the buying trips. See Horton v. United States, 983 F. Supp. 650, 654-55 (E.D. Va. 1997)(rejecting
petitioner’s assertion that, form purposeé, federal prbsecutor is charged with knowl¢dge of state
prison records) or had obtained information from “Hess” regarding his vefsion of the first trip to
New York. Instead, the Defendants assert that the prosecution knew that Saunders’ testimony in this
| regard was false because it had “orchestrated” Saunders’ testimony to corroborate Scott’s testimony,
i.e., that the prosecution told Saunders to tell the jury that he had seen “Light” on his trips to New
York. Neither this palpably incredible allegation nor the inconclusive affidavit from Sterling Hardy
substantiate the charge that the prosecutors were aware of any inaccuracies with regard to Saunders’

3
testimony. See McBride v. United States, 446 F.2d 229, 232 (10® Cir. 1971)(summarily dismissing

'§ 2255 motion for failure to specifically advise the district court as to how he intended to factually
prove his allegation of a knowing use of perjured testimony). The lack of proof on this score dooms
the knowing use of false testimony claims. Accordingly, the above listed claims will be dismissed.

3. Counsel Were Deficient For Failing To Request An Investigator And For

Failing To Conduct An Adequate Investigation

Johnson Claim IV.A.1

Tipton Claim V.F.1.e

Roane IV.B.1

Tipton sought and was granted the appointment of an investigator to assist in the Richmond

aspects of the case. However, Tipton now contends, along with Johnson and Roane, that counsel

16 From December 3, 1990 until April 2, 1996, John Matthews a/k/a “Light” was
detained, under the name of Rufus Alvarez, in Mercer County, New Jersey on a variety of drug
related charges including conspiracy to distribute cocaine and maintaining a controlled dangerous
substance production facility.
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should haverequested investigative assistance with respect to the New York and New Jersey aspects
of the case. Tl.le Defendants suggest that had counsel investigated this aspect of the conspiracy they
would have discovered eyidence to impeach the Government’s witnesses. For example, the
Defendants note that several of the reputed New York Boyz dispute their membership in an
“organized” gang that distributed drugs or engaged in planned retaliatory violence.

The Defendants’ assertion that they were prejudiced By the failure to introduce the evidence
discovered by habeas counsel disregards the negative repercussions of introducing such evidence and
overstates their impeachment value to the case as a Whole. First, the suggestion that the Defendants
were prejudiced by counsel’s failure to locate and call as witnesses, New York Boyz, Lamont Sabb
(“L.A.7), Larry Williams (“Law”), Darryl Williams (“Smooth™), J orge Delao (“Hess or James
Wilkerson”) and John H. Matthews (“Light™) ignores the fact that the Strickland pr;ejudice inquiry

also accounts for the damaging evidence that could be elicited from each such individual upon cross-

examination. See Whitley v. Bair, 802 F.2d 1487, 1494-97 (4" Cir. 1986)(emphasizing court must

evaluate the negative aspects of any purportedly omitted mitigating evidence in' evallfating
prejudice). For example, although some of the above individuals denied being a member of a formal
group called the New York Boyz or being involved in group discussions of retaliation, they do not
dispute the fact that they hung out with Tipton and Johnson, were involved in the sale of drugs, and
pooled their money with Tipton and Johnson to purchase additional drugs. See Tr. 907. Nor does
John Matthews a/k/a“Light” deny that, for a time, he was Tipton’s regular source of crack. Tr. at
918.

Additional investigation might have yiélded the reéord of “Light’s” incarceration, a fact

which might have been introduced without additional damage to the defense. However, Saunders
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admitted that his identification of “Light” was questionable and impeachment on that matter hardly
undermines confidence in their convictions.!” For example the proffered festimony does not negate:
Anthony Howlen’s testimony that Johnson and Tipton were part of the New York Boyz and sliced
him with razors when he interfered with théir attempts to sell drugs in New Jersey; the repeated
references to the New York Boyz during the course of the Richmond based activities; Tipton’s
threats to invoke the assistance of his New York associates if retaliatory actions were required; the
appearance of New York Boyz Lance Thomas and Hess in Richmond; and the repeated trips by
Tipton and Johnson from Richmond to New York to obtain drugs. Moreover, none of the proffered
testimony undermines the voluminous evidence that during 1991 and 1992, the Defendants operated
a continuing criminal enterprise in Richmond which distribufed di'ugs through a sriries of workers
and murdered numerous individuals in order t(; ensure the success of that enterprise. Therefore,
the Defendants have failed to demonstrate they were prejudiced by counsel’s purported omissions

and their claims will be dismissed.'®

'7 On direct examination, Saunders acknowledged that his identification was based on the
fact that someone “pointed out to me . . . a dude named — he said ‘Light,’ I think it was ‘Light’.
I’'m not sure.” Tr. 1331. On cross-examination, Saunders acknowledged that, on his trips to
New York, he heard a lot of names he did not connect with faces. Further, Saunders admitted
that it is entirely possible, on the second trip, that Tipton obtained cocaine from someone other
than “Light”. Tr. 1366-69.

'* The Defendants assertions of deficiency on the part of trial counsel are equally
unconvincing. None of the Defendants couple the deficient investigation claim with evidence
that suggested to counsel that an independent investigation into New York/New Jersey aspects
would be helpful to the defense. See Smith v. Collins, 977 F.2d 951, 960 (5® Cir. 1992)(noting a
reasonable defense does not “contemplate the employment of wholly unlimited time and
resources”). While Johnson’s trial counsel disparages the quality of his own pretrial preparation,
see Johnson Memo Ex. 10, the tenor of the cross-examination reflects that counsel for Tipton and
Johnson, whether from information provided by the government or their clients, had detailed
knowledge of the activities and events in New York and New Jersey. See e.g. Tr. at 935-40, 967,
975-76. Additionally, Roane’s counsel had little reason for allocating resources into
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4. Purported False Testimony By Priscilla “Pepsi” Greene'
a. The Government allowed Greene to testify falsely regarding her drug
dealing activities
Johnson Claim V.N
Tipton V.C.3
Roane Claim 1.C.3.a
The Defendants contend that the purported difference between Greene’s testimony regarding
her drug dealing activities at their trial and the subsequent trial of their codefendant, Lance Thomas,

demonstrate that Greene lied at their trial. At the Defendants’ trial, Greene testified as follows:

Q. How long were you involved with “O,” “Whitey” and “J.R.,” were
you involved in the sale of cocaine with them?

A. I never sold cocaine.
Q. Did you help Curt Thorne when he sold cocaine?
A. Yes.

3
Tr. at 2546. AtLance Thomas’ trial, Pepsi Greene, consistent with her prior testimony, explained that

she merely helped Curt Thorne to sell drugs.

Do you know how Curt Thome supported himself?

Yes. Curt sold drugs for “Whitey” and “O.” .

What kind of drugs did he sell for “Whitey” and “O”?

Crack, cook’-em-up.

Did you help Curt in any way sell the drugs?

Yes.

What did you do for him?

Well, people would come to the door, maybe sometimes I would pass the

PROPOPO >0

investigating the events in New York and New Jersey, because it was undisputed that Roane was
not involved with Johnson and Tipton when they were selling drugs in New York/New Jersey.
See Strickland v. Washington, 466 U.S. 668, 691 (1984). In short, the Defendants fail to
demonstrate that prior to trial facts known to counsel suggested that independent investigation
into the New York/New Jersey activities would be beneficial. Hence, the foregoing claim of
ineffective assistance cannot succeed because the Defendants have not demonstrated that counsel

were deficient.

19 Roane’s contention that Pepsi Greene provided false testimony regarding his role in the
murder of Doug Moody is addressed infra at Section VIL.B.
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cocaine to them and get the money.
Thomas Tr. at 421-22. The Defendants’ claim of perjury is based on Greene’s initial denial at their

trial that she sold cocaine. In Greene’s perception she did not sell cocaine, she merely helped her

boyfriend, Curt Thorne, sell cocaine.. See United States v. Derrick, 163 F.3d 779, 828-29(4" Cir.
1998)(emphasizing that an allegation of peﬁuw as to a matter of perception fails absent conclusive
proof that the witness testified falsely as to her belief, rather thah, that she was merely mistaken in
her subjective assessment of the facts). Whatever the distinction in these activities, the claim lacks
merit because the prosecution made sure the jufy was not misled as to Greene’s drug dealing

activities. See United States v. Vaziri, 164 F.3d 556, 564 (10" Cir. 1999). Because the prosecution

corrected Greene’s misleading statements that she was not involved in selling drugs, and Greene did
!

not otherwise testify falsely, the Defendants’ claim of prosecutorial misconduct pertaining to this

portion of Greene’s testimony lacks merit and will be dismissed.

b. The prosecution permitted Greene to tesﬁfy falsely regarding the
primacy of Thomas’ role in the enterprise/ the Government engaged in
misconduct by presenting two different version’s of Tipton’s role in the
conspiracy at Lance Thomas’ trial

Johnson Claim V.O

Tipton Claim V.C.3,V.D.3, V.D.4, V.E.16 -

Roane Claim I.c.3.b -

At their trial, Greene testified that Tipton, Johnson, and Roane were “partners.” Tr. at 2547.
Additionally, in response to the question if she knew from whom Sandra Reavis received drugs,
Greene stated, *““O.” Because ‘O’ was the head man.” Tr. at 2552. Greene was not questioned
regarding Thomas’ role in the drug enterprise.

At Thomas’ trial, Priscilla Greene testified thaf, around November of 1991, through Curt

Thorne’s drug selling activities, she met Tipton, Johnson and Roane. Thomas Tr. at 423. About a
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month or two after that, Greene met Lance Thomas. Thomas Tr. at 424. Greene then explained that
Thorne, “Papoose” Davis and others were merely sellers, while “[t]hey wa's like the head people.”
Thomas Tr. at 424. The proéeéutor then asked Greene to exblain who she meant by they.
Q. Who were the head people? '
A. “Whitey,” “O,” — Whitey,” “O,” “J.R.,” “V” because “V”* mostly,
after he came down he mostly controlled the drugs.”
Thomas Tr. at 424-25. She then explained that Thomas “controlled the dmgé because he had it
bagged up and gave it out to people to sell.” Tl';ornas Tr. ét 425. Contrary to the Defendants’ current
suggestion, Greene did not contradict her prior testimony that the Defendants were “partners” nor
did she contend that Thomas took over leadership of the organization and managed Tipton, Johnson
and Roane. Rather, Greene’s later testimony, merely reflects that in J anuary and Fc;:,bruary 0f 1992,
within the partnership, Thomas was primarily tasked with the duty of distributing the drugs to the
workers. Assumption of this task by Thomas, left the other Defendants more time to pursue the
other increasing needs of the enterpﬁse such as obtaining cocaine, collecting drug debts, eliminating
the competition, and killing suspected snitches.” Accordingly, the above listed claims will be
dismissed because the Defendants have not demonstrated that the prosecution presented misleading,
much less false testimony from Greene. :

In his index of claims, Tipton alleged that Greene’s purportedly false statements discussed

above demonstrated that the Government had violated Brady v. Maryland, 373 U.S. 83 (1963). See

Tipton Claims V.D.3, V.D.4. The three components to a Brady claim are (1) the evidence at issue

must be favorable to the defendant, whether directly exculpatory or of impeachment value; (2) it

2 Nor is there any plausible suggestion that Greene’s testimony at Thomas’ trial is
somehow exculpatory.
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must have been suppressed by the government, whether willfully or inadvertently; and (3) it must
be material. See Spicer v. Roxbury Correctional Institute, 194 F.3d 547, 555 (4" Cir. 1999).

“Suppressed evidence is ‘information which had been known to the prosecution but unknown to the

defense.’" Id. at 556(quoting United States v. Agurs, 427 U.S. 97, 103 (1976)). Tipton fails to
demonstrate that this evidence meets any of the above elements. The respective roles of Greene and

Thomas in distributing drugs was common knowledge to the members of the drug conspiracy. Tr.

at 1690, 2708; Fullwood v. Lee, 290 F.3d 663, 686 (4™ Cir. 2002), cert. denied, No. 02-7101, 2003
WL 99455 (U.S. Jan 13, 2003). Moreover, Greene’s statements from the Thomas’ trial do not
diminish Greene’s credibility or Tipton’s guilt and do not create any possibility of a different result
at either the guilt or sentencing phases. Accordingly, Claims V.D.3 and V.D.4 wiall be dismissed.
VI. ACTUAL INNOCENCE

Tipton Claim V.1

Johnson Claim III

Roane VIII

“Claims of actual innocence, whether presented as freestanding ones, see Herrera v. Collins,

506U.S. 390,417, (1993), or merely as gateways to excuse a procedural default, see Schlup v Delo,

513 U.S. 298, 317 (1995), should not be granted castally.” Wilson v. Greene, 155 F.3d 396, 404
(4™ Cir. 1998). In Schlup, the Supreme Court held that the proper test for whether a habeas
petitioner has established that his case is "extraordinary" enough to fall into that "narrow class of
cases," which "implicat[e] a fundamental miscarriage of justice," is whether that petitioner has
" shown that "a constitutional violation has probably resulted in the conviction of one who is actually
innocent." Schulp, 513 U.S. at 327. Thus, in order to have his procedurally defaulted claims
reviewed in these proceedings, the Defendants must éhow that "it is more likely than not that no
reasonable juror would have convicted him in light of the new evidence." Id.; see also O'Dell v.
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Netherland, 95 F.3d 1214, 1249-50 (4th Cir. 1996).

This exacting standard requires the petitioner to bring to the federal habeas court probative,

reliable, new evidence which establishes the claim of innocence. See Weeks v. Bowersox, 119F.3d
1342, 1352 (8th Cir. 1997)(en banc). And, as explained by the Supreme Court:

To be credible, such a claim requires petitioner to support his

allegations of constitutional error with new reliable

evidence--whether it be exculpatory scientific evidence, trustworthy

eyewitness accounts, or critical physical evidence--that was not

presented at trial. Because such evidence is obviously unavailable in

the vast majority of cases, claims of actual innocence are rarely

successful.
Schlup, 513 U.S. at 324. And, of course, the new evidence “not presented at trial” must also have
been evidence that was excluded or not available at the time of trial. Id. at 327-28. The habeas court

b

then must evaluate "petitioner's innocence 'in light of all the evidence, including that alleged to have
been illegally admitted (but with due regard to any unreliability of it) and evidence tenably claimed
to have been wrongly excluded or to have become available only after the trial." Schlup, 513 U.S.
at 328 (quoting Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judgments, .38 U.
Chi. L. Rev. 142, 160 (1970)).

The Defendants assert that they are actually innocent of being an organizer of a continuing
criminal enterprise violation. Their new reliable evidence of innocence consists of the same frail
evidence they offer to prove their claims that Government witnesses perjured themselves. The
Defendants’ new evidence and the host of arguments presented in the papers does nothing to dispel
the overwhelming evidence documentary and testimonial evidence that they are guilty of running

a CCE and of the CCE related murders for which they stand convicted. Accordingly, with the

exception of Roane’s claim that he is actually innocent of the murder of Doug Moody, the
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Defendants’ claims of actual innocence will be dismissed.
VIiI. THE MOODY MURDER

A. Evidence Of The Moody Murder At Trial

In early 1992, Ronita Hollman and Doug Moody were'lselling drugs in the Newtowne area
for Peyton Maurice Johnson. Tr. at 1992-93. Tipton, Johnson, and Roane decided to take over the
drug trade in Newtowne. Tr. at 1156-58,2330. As part of this plan, Roane and Tipton approached
Hollman to lure her away from hgr association with Peyton Johnson and to sell drugs for them. Tr.
at 1962-63. Tipton told Hollman about his plans for the Newtowne area and informed her that they
were willing to kill people to accomplish those plans. Tr. at 1963. Shortly, thereafter Tipton,
Johnson, and Roane began to eliminate their competition in the'Newtowne area. . |

On or about January 6, 1992, Cory Johnson and Roane left two handguns with their
underling, Robert Papoose Davis. Tr. at 1894. On January 11 or January 12, 1992, Roane retrieved
one of the guns from Davis. Tr. at 1895. Douglas Moody was murdered shortly after midnight on
January 13, 1992. See Gov’t Trial Exhibit 119. Moody had been shot once and stabbed repeatedly.

Shortly after midnight on January 13, 1992, Denise Berkley testified that she was smoking
crack at a building on the comer of Clay.and Harrison Stréets. Tr. at 1694. Berkley heard a shot
followed by the breaking of a window from the back of the building; Tr. at 1696. After disposing
of ﬁer drugs, Berkley went outside and saw Roane repeatedly stabbing Doug Moody while Moody
pleaded for Roane to stop. Tr. at 1697-98. Roane then approached Pepsi Greene, gave her the knife

and told her to get rid of it. Tr. at 1699. Later that evening, Berkley went to a house on Moore

Street, where Tipton was talking excitedly about how he had tried to shoot Moody at the house on

Harrison Street.
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Pepsi Greene testified that she was on the corner of Clay and Harrison Street when she heard
two or three shots. Tr. at 2549. Pepsi then saw Roane and Tipfon exit the house from where the
shots were fired. Tr. at 2549. After five or ten minutes, Pep.si, accompanied by Roane, went to Curt
Thorne’s house, where Roane directed Pepsi to get him the big knife he stored there. Tr. at 2550-51 s
2572-3. Later that night, Roane returned the knife,(now covered with blood, to Pepsi and told her
fo dispose of it. Tr. at 2551-52.

Papoose Davis also tgstiﬁed that, on January 13, 1992, following the Moody murder, he
heard Tipton and Roane conversing as follows, “Yeah, I got him, I got him ... wecan’t stay out here

this is hot anyway.” Tr. at 1896. Davis lived within a block or two of the Moody murder. Tr. at

- 2560.
. : i
The next day, January 14, 1992, Berkley was present while Tipton, Johnson and Roane

loaded firearms in a house on Norton Street. Tr. at 1705-6. Later that evening, Roane and Johnson
retrieved the guns. Tr. at 1707-08. Roane asked Berkley if she had seen Peyton Maurice Johnson.
Tr. at 1708-09. Berkley told him she had just seen him go around the corner. Tr. at 1709. Roane
then located Peyton Maurice Johnson in a tavern. Withir_l minutes of Roane departing the tavern,
Cory Johnson entered the tavern and fatally sh‘ot Peyton Maurice Johnson with an automatic weapon.

B. Purported Perjury By Pepsi Greene
Roane Claim L.c.3.c

Roane contends that Greene’s testimony from Lance Thomaé’ vtrial demonstrates that she lied
at his trial regarding the events of the Moody murder. However, Roane does not direct the Court to
any testimony from the Thomas trial that contradicts her earlier testimony. Rather, Roane directs
the Court to testimony from Thomas’ trial where Greene admits, 15 minutes prior to the shooting
of Doug Moody, she was in Curt Thorne’s apartment, with Curt. Roane and Doug Moody arrived
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and “they excused me out of the house.” Thomas Tr. at 426. After the shots were fired, Curt ran
out of the house followed by Roane. Thomas Tr. at 426. Roane fails to demonstrate how Greene’s
subsequent téstimony contradicted her testimony at his trial; why Greene was on the corner at the

2! Accordingly, Roane’s Claim Lc.3.c will

time of the shooting was not explored at Roane’s trial
be dismissed because he has failed to demonstrate that Greene testified falsely.

C. Actual Innocence And Ineffective ASsisfance Of Counsel I;l Conjunction With

- The Moody Murder
Roane Claim IV.B.2

Roane contends that his counsel failed to conduct an adequate investi gation and defense into
the murder of Doug Moody. For ease of analysis, this claim is best divided into three subparts: (a)
counsel’s failure to adduce available testimonial and documentary evidence té suppc:rt an alibi; (b)
counsel’s failure to discover the testimony of an eyewitness who swears that Tipton and Johnson,
not Roane, murdered Moody; and (c) general critiques of the quality of counsel’s cross-examination
and argument. While the trial record largely belies Roane’s general critiques of counsel’s
performance, Roane has tendered evidence which offers substantial support to the first two aspects
of this claim and his assertion that he is actually innocent of the murder of Doug Moody.

1. Counsel’s Performance At Trial |

At trial, David Baugh, one of Roane’s attorneys, effectively cross-examined both Berkley

and Greene, developing the inconsistencies between their accounts and the accounts of other

witnesses. Furthermore, Baugh called GinavTaylorv, a neighbor who had attempted to aid the

2l Roane suggests that Greene concealed this information at his trial because she wished
to prevent the exposure of Thorne’s possible role in the murder of Moody. That suggestion is
belied by the record; Greene acknowledged that Thorme was present at the site of Moody’s
murder in her statement to the police and implicitly in her testimony at trial. See Tr. at 2570-80;
Clerk’s Record # 778 Ex. A & B.
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wounded Moody. Taylor testified that she had seen the individual jabbing the prostrate Moody.
Taylor testified that the assailant was only about five feet si}‘(‘inches tall and was definitely not
Roane. Baugh followed up this description by presenting evidence that two hours before the murder,
a person named Keith had come to Moody’s mother’s house looking for him, and that a week prior,
Keith’s friends, armed with macﬁine guns, had kicked iﬁ the door of Moody’s mother’s residence
while attempting to find Moody. Baugh then called Detective Dalton who stated the foregoing
information initially had led the police to suspeét Keith Barley, a small featured black juvenile male,
as Moody’s murderer. Roane’s complaints about the quality of Baugh’s courtroom performance,
with exception of the lack of an objection to Pepsi Greene’s statement regarding the motivations for
the Moody murdef, fail to point up any significant deficiency on the part of counsel.) |

Pepsi Greene stated Peﬁon Maurice Johnson and Doug Moody were killed because “O and
Whitey and them didn’t want Maurice aﬁd ‘Little Doug’ to work that area.” Tr. at 2553. Assuming
that counsel was deficient for failing to object to this statement on the ground that there was no
foundation, Roane fails to demoﬂstrate that an objection might have resulted in the exclusion of
Greene’s statement, much less altered the outcome of the proceedings. Although Rule 602 provides
that a witness' testimony must be based on personal knowlgdge, it “does not require that the witness'
knowledge be positive or rise to the level of absolute certainty. Evidence is inadmissible . . . only
if in the proper exercise of the trial court's discretion it finds that the witness could not have actually

perceived or observed that which he testifies to." M.B.A.F.B. Federal Credit Union v. Cumis

Insurance Society, Inc., 681 F.2d 930, 932 (4th Cir. 1982). Roane fails to direct the Court to any

evidence that suggests Greene’s challenged statement was based on speculation rather than the

conversations of her coconspirators. Moreover, even if Roane could have excluded Greene’s
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statement he cannot demonstrate prejudice. As recited above, there was ample circumstantial
evidence, from numerous witnesses which demonstrated that the Doug Moody murder and the
Peyton Johnson murder (that occurred the following day) were part of the Defendants’ plan to
eliminate competition in the Newtowne area. Accordingly, Roane was not prejudiced by counsel’s
failure to object to the foregoing statement.
2. Failure To Present Alibi Evidence
Roane contends that his counsel was deficient for failing to present evidence that he was at
ahotel on the night of Doug Moody’s murder. An attorney's failure to present available exculpatory
evidence is ordinarily deficient, "unless some cogent tactical or other consideration justified it."
Washington v. Murray, 952 F.2d 1472, 1476 (4th Cir. 1991). In his affidavit, Baugh acknowledges
. ‘ 3
that,
[plrior to trial, James Roane told me that at the time Dduglas Moody
was murdered he was at a Richmond motel. I attempted to obtain
records from the motel confirming that fact, but was unsuccessful.
Mr. Roane identified a witness to that fact, whom I interviewed. She
confirmed Mr. Roane’s account but stated that she did not want to
‘testify. I do not recall why I did not subpoena her or call her as a
witness.
Roane Opening Memo. Ex. H at § 3. Neither Baugh nor the record suggests any tactical reasons
for not calling this unnamed woman who would have provided Roane with an alibi for the Moody
murder. Additionally, Roane has produced hotel records from the Howard Johnson hotel at 3207

North Boulevard that support his claim that he was at a hotel at the time of the Moody murder. See

Roane Reply Memo Ex. A. Therecords reflect that on January 2, 1992 and January 12, 1992, a Mr.
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Chiles?, rented a room and then checked out the following day. Id. The records are accompanied

by a letter frofn the present management indicating they were readily available in 1992. Id.
Giving Roane the benefit of all favorable inferences, the record before the Court indicates

that Roane’s counsel performed deficiently when he failed to produce available testiménial and

documentary evidence of an alibi. See Bruce v. United States, 256 F.3d 592, 599-600 (7" Cir.

2001); Griffin v. Warden, 970 F.2d 1355, 1358 (4th Cir. 41992). The Government fails to direct the
Court to evidence to counter the suggestioh that the failure to produce this evidence was attributable
to bad judgment and an inadequate investigation. Furthermore, it is difficult to discount the effect
of this alibi evidence .in light of the disputed direct eyewitness testimony regarding the description
of the individual who stabbed Moody to death. A plausible alibi might sufﬁcienﬂ}; bolster Gina
Taylor’s testimony that Roane was not the attacker to create a reasohable probability of a different
result. See Bruce, 256 F.3d at 599-600 (remaﬁding for evidentiary hearing to determine whether
defendant prejudiced by counsel’s failpre to call alibi witness); Griffin, 970 F.2d at 1358.
Accordingly, the Government’s motion for summary judgment on Roane’s claim that counsel, was
deficient in his investigation of the Moody mﬁrder will be denied.

3. Demetris Rowe

Roane contends that fhe inadequacy of counsel’s pretrial investigation is further evidenced
by counsel’s failure to locate and call as a witness Demetfis Rowe. Roane has tendered an affidavit

from Rowe, who swears that she witnessed the Moody murder from across the street on a porch.

22 One of Roane’s minions, who acted as a driver, was named Linwood Chiles. The
registration card for January 2, 1992 is under the name of Linwood Chiles. The registration card
and receipt for January 12, 1992, is under the name Larry Chiles. Both registration cards contain
the same address for Mr. Chiles.
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Specifically, Rowe avers that,

At the time of the killing, I had been on the porch for several hours.
Earlier, I had seen “Whitey” and “O” enter an apartment at the back
of [the] house. A couple of hours later, I saw Doug Moody enter the
same apartment. A few minutes later, I heard noises of a fight from
the apartment, and saw Doug Moody come out of the apartment.
Moody was bloody, and staggering. He was followed closely by
“Whitey” and “O.” Moody went into the yard, and then, the alley,
where “Whitey’ and “O” attacked him. A woman came out of the
house next door and tried to help Moody.

I did not see James Roane, Sandra Reavis, Pepsi Greene or
Denise Berkley at the scene of Douglas Moody’s murder.

Roane Third Amend. Memo. Ex. A, Clerk Record #849.
The United States has not specifically addressed counsels’ failure to discover Rowe’s
testimony in its motion for summary judgment. Hence, this Court may only summarily dispose of
3

this claim without an evidentiary hearing only if, “the files and records of the case conclusively show

that the prisoner is entitled to no relief.” 28 U.S.C. § 2255 Rajnes v. United States, 423 F.2d 526,
531 (4" Cir. 1970). In this regard, Roane persuasively argue§ that Rowe’s proffered testimony
creates a reasonable probability of a different result. Similarly, the record does not conclusively
refute Roane’s suggestion that the failure to discover Rowe’s testimony is attributable to an
unreasonable failure” by counsel to canvass the vicinity of the Moody murder to locate eyewitnesses
to the crime who could exculpate his client.

Roane further contends that Rowe’s testimony demonstrates that he is actua]ly‘innocent of

the Moody murder. In order for Roane to have his defaulted claims excused, based on his assertion

2 The information known to counsel justified such an investigation. Specifically, prior to
trial, counsel had the testimony of an apparently disinterested eyewitness, Gina Taylor, who
insisted that Roane did not commit the murder. Second, counsel had the detailed account of the
alibi from his client. Third, counsel’s initial investigation, corroborated the details of the
account provided by Roane.
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of actual innocence, Roane must eventually persuade the Court that “it is more likely than not that
no reasonable juror would have convicted him" had Rowe testified in accordance with her affidavit.
See O'Dell v. Netherland, 95 F.3d 1214, 1249-50 (4th Cir. 1996). However, to survive summary
judgment, Roane is required merely to produce evidence, which if credited, creates a material
question of fact as to whether no reasonable juror would have convicted him. Certainly Rowe’s
belated testimony can be viewed with some scepticism and is not entirely supportive of the evidence
ofhis innocence offered at trial.* Schulp, 513U.S. at 332(noting the court may coﬁsider “the timing
of the submission and the likely credibility of the affiants” in assessing probable reliability of new
" evidence). However, Roane’s conviction turns primarily -on a credibility contest between the
testimony of Pepsi Greene and Denise Berkley and Gina Taylor. And, in this setting Pepsi Greene’s
!

credibility is bolstered by the statement she gave to the police prior to.sustaining brain damage. See
Schulp, 513 U.S. at 328 (actual inndcence review includes evidence tenably claimed to have been
wrongly exclude&). Nevertheless, in light of the ample, but limited, evidence marshaled against
Roane, Rowe’s testimony, if credited, constitutes the sort of concrete eyewitness testimony deserving
of a hearing. See Armine v. Bowersox, 128 F.3d 1222, 1227-28 (8" Cir. 1997). Accordingly, the
foregoing claims will be dismissed in part. Roane is entitled to an evidentiary hearing on his
assertions that he is actually innocent of the Moody murder and that he was denied effective
assistance of counsel in defense of that crime.

VIII. THE TALLEY MURDER

At approximately 8:00 a.m., on January 5, 1992, the police found Doug Talley stabbed to

2 Rowe’s proffered testimony is inconsistent with defense witness Gina Taylor’s
testimony that she saw a single small individual, who she did not recognize, stabbing Moody.
Gina Taylor had had a romantic relationship Tipton.
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death in his car, on the southside of Richmond. On the floor in the rear of the car, the police found
an army field jacket belonging to Johnny Lee Byrd. In the jacket, the pdlice found Byrd’s glasses,
some pills and a dull, rusty, six inch long knife(hereinafter the “Byrd knife”). The police tested the
knife and although the presence of blood was detected, tests to determine the species of origin were
inconclusive. Clerk’s Record #778, Ex C. Additionally, police were unable to recover any “latent
prints of value for identification purposes” from the Byrd knife. Id.

Attrial, Johnny Lee Byrd testified he had been selling drugs with Talley for a few days, when
on January 3, 1992, Tipton asked to borrow his field jacket. Later that day, Byrd and Talley went
to Papoose Davis, on four or five occasions, to obtain drugs to sell. Thereafter, Byrd smoked some
of the drugs he obtained and spent the money he had earned from selling the drugs) so that he was
unable to repay Davis or the Defendants. |

On January 4, 1992, Talley accompanied by Tipton, ‘Roane and Johnson came looking for
Byrd. Byrd was hiding because he was unable to repay the Defendants fpr the drugs that had been
provided to him. When the Defendants could not find Byrd at his residence, Roane punched Talley
in the eye.” Then, Tipton, Roane, Johnson, and Talley drove off.

Hussone Jones testified that on January 4, 1992, Tipton told Jones to get in his car-and follow
Tipton and Roane who were going to ride with Doug Talley. Between 3 a.m. and 5 a.m. on January
5, 1992, Talley stopped on a corner on the southside of Richmond . Jones pulled in behind Talley’s
car, within a “car or two lengths.” Tr. at 1571 . Roane and Tipton got out of Talley’s car and then
got back in. Roane sat behind Talley and Tipton sat in the passenger seat. Roane grabbed Talley

around the neck and Tipton started stabbing Talley in the body. “After awhile,” Roane released

» A bruise over Talley’s eye is clearly visible in the autopsy pictures. Gov’t Ex. 4-3.
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Talley and got in the car with Jones.

At Roane’s direction, Jones pulled up beside Talley’s car. By this boint, Tipton had gotten
out of Talley’s car and coﬁtiriucd to stab Talley, who “was hanging out of the car.” Tr. at 1575.
Tipton’s final stab stuck in Talley’s head, and Tipton had to pﬁsh his foot against the door to get the
knife out. Tipton kicked the car door in an attempt to shut Talley’s body in the car, but the door
would not shut. Tipton, Roane and Jones, lc;ft the scene with Talley’s body still hanging out of the
door.

Tipton told Jones to take them to “Wildman’s” house. After dropping off Roane, Tipton and
Jones arrived at Wildman Stevens’ house. Jones testified tﬁat Tipton gave Stevens the knife to wash
off while he took a shower. .

Tipton and Roane allege that the prosecution knew or should have known that Jones’
description of the Talley murder and the events immediately following it were false. Additionally,
Titpon contends that his counsel provided ineffective assisténce in defending Tipton on the Talley
murder.

A. Purportedly False Description of the Stabbing

Tipton Claim V.C.2,

Roane Claim L.c.4

Tipton and Roane assert the description of the stabbing was false because “the crime scene -
video and the location where Talley’s car and body were discovered would have re'vealed that the
position of the streetlights did not allow a clear view of the events. The most [Jones] could have
seen were shadows and silhouettes.” Tipton Opening Memo at 70. The record reflects that Jones

was within ten to twenty feet of the stabbing. Although the crime scene video does not reveal any

streetlights within fifty feet of where Talley’s car and body were found, it offers persuasive evidence
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that Jones would have been able to clearly witness the stabbing. In the video, filmed about four
hours after the murder, the interior car light is on (Talley’s head and arm prevented the door from
closing). See Gov’t’Trial Ex. 119. Thus, Jones would have had an illuminated view of the stabbing,
after Roane exited Talley’s car and subsequently when Talley or Tiptdn opened the driver’s door.

Next, the Defendants cite Dr. Fierro’s testimony for the proposition that Talley was either
stabbed from behind by a right-handed assailant or stabbed from the front by a left-handed assailant.
Asserting that he is right-handed, Tipton argués that Jones’ account of the stabbing must have been
false and the prosecutor must have known of its falsity. Contrary to the Defendants’ suggestion,
Dr. Fierro’s testimony does not contradict, Hussone Jones’ description of the mode of attack
employed by Talley’s murderer.

3

Q. You keep pointing to the right side of your neck. Were the majority of his
injuries received from the right s1de of his body?
A. Yes.
Q. Would that indicate to you that his attacker was to his right, to his left,
behind, or in front of him?
A It either means that someone is behind him stabbing this way, or in ﬁ'ont of .
him stabbing this way. (Witness indicating.) '
Tr. at 2066. Dr. Fierro’s testimony did not suggest that Tipton, who was initially sitting on the right
of Talley, could not stab Talley on the right side of his body. Additionally, although Talley had 47
stab wounds to his right scalp and neck, the remainder of the wounds were distributed across his
body and head.?® Such a diffusion of wounds is consistent with Jones’ description that, by the end

of the stabbing, Talley had struggled partly out of the car and Tipton had left the car and continued

to stab Talley from outside the vehicle. And, Jones’ descﬁption of a stab wound penetrating the skull

26 Talley had 11 stabs wounds on the front of his chest and neck, 14 stab wounds to his
his face, 9 to his right upper back, and 3 stabs to his right wrist
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was conﬁrme'd by the autopsy.

In addition to the autopsy, the minutiae of Jones’ account were éorroborated by the crime
scene and the testimony of Charles Townes. Just as Jones described, Talley’s car was parked near
a corner, Talley was left hanging out of the door, and the car door bore a dent from where Tipton
had attempted to kick the door shut. Furthermore, the police recovered Tipton’s blood-smeared
finger print from the door of Talley’s car. Finally, Jones’ account of the stabbing was confirmed by
Charles Townes. Tipton told Townes that Jones was present while Tipton stabbed Doug Talley in
the head, in Talley’s car, on the southside of Richmond. The record conclusively refutes Tipton and
Roane’s assertions that Jones testified falsely regarding his viewing of the Talley murder or that the
}Srosecution knew Jones testified falsely 1n that regard. .

Next, Roane and Tipton allege that the prosecution knew tha? Jones testified falsely about
Tipton giving the murder weapon to Wildman Stevens’ .to wash. The only admissible evidence they
offer to support this is a vague affidavit wherein Stevens swears that “Richard never gave me a knife
to wash. I have never seen Richard with a knife. I recalled Mr. Toby Vick asking a 1ot of
questions.” Tipton Reply Memo App. at 8. | The United States has responded by submitting the
affidavit of Toby Vick and contemporaneous notes of his interview with Stevens. Vick swears that
“[t]here was no information other than that contained w‘ithin my written notes that was given to me

by Mr. Stevens which was germane to the issue. There was nothing of an exculpatory nature

contained in Mr. Stevens’ statement to me.” Govt’s Resp. Ex. B.”” Vick’s notes do not indicate

27 1t is unclear when Vick interviewed Stevens. Jones initially failed to reveal his role in
the Talley murder to the prosecution or the grand jury. Tr. at 1596-97, 1615, 1646. Until Jones
revealed his role in the Talley murder, the record does not suggest the prosecution would have a
reason to question Stevens about the night of the Talley murder.
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Stevens was quéstioned or provided any information about a knife or the Talley murder. The record
does not demonstrate any knowing use of false testimony by the United Sfates. Moreover, iﬁ light
of the overwhelming evidc;nce that corroborated fones’ account of the Talley murder, there is no
“reasonable likelihood” any testimony aboutA events at Wildxﬁan’s house “could have affected the
judgment of the jury,” with fegard to the con;'iction of Roane and Tipton for the Talley murder. See
Urﬁted States v. Bagley, 473 U.S. 667, 679 (1985). Tipton’s Claim ‘V.C.B‘ and Roane’s Claim I.c.4
will be dismissed.
B. The Prosecution Suppressed “Wildman” Stevens’ Statement Regarding The
Events At His Home Following The Talley Murder
Tipton Claim V.D.1
Roane Claim Lb.
Roane and Tipton assert that the same facts which demonstrate that the prf)secution knew
Jones lied about the events at Stevens’ house constitute a Brady violation. Specifically, Vick was
obliged to inform the defense that Stevens had denied receiving a knife from Tipton. However, as
described above, there is no evidence that Stevens actually conveyed such information to Vick.
Accordingly the above listed claims will be dismissed bécause the prosecution had no excglpatory
information from Stevens.
C. Counsel Failed To Adequately Defend Tipton On The Charge That He
Murdered Talley
Tipton Claims V.F.1.h
In support of this claim, Tipton assélfts.that counsel (1) should have called Victoria Harris
as an alibi witness, (2) should have called Wildrﬁan Stevens as a witness to refute Jones’ testimony,
(3) should havé pointed out that it was too dark for Jones to have observed the stabbing, (4) should
have performed independent testing on the knife found in Johnny Lee Byrd’s jacket to determine

whether it was the murder weapon, and (5) should have requested the appointment of a fingerprint
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expert.

Conspicuously absent from these. criticisms is z;ny evidence from Tipton that he told his
counsel that the foregoing avenues of investigation would have been fruitful. See Lackey v.
Johnson, 116 F.3d 439, 152 (5" Cir. 1997)(counsel is not ineffective for failing to discover evidence
about which the defendant knows but withholds from counsel). For example, there is no evidence
that Tipton told counsel that Victoria Harris could provide him with an alibi?® or that Wildman
Stevens would contradict Hussone Jones’ de"scribtion of the events following the Talley murder.
Nevertheless, Tipton maintains that counsel’s duty to conduct a reasonable invéstigation required
him to seek out and interview Stevens. This is not true. Counéel had no reason to believe that it
would be fruitful to interview Stevens when the Government’s evidence indicated tI;at Stevens was
simply another CCE minion. Tipton has not shown counsel was deficient for failing to interview
or call Stevens and Harris as witnesses. Additionally, because Talley’;ej car was illuminated by the
interior car light, counsel wisely eschewed contending that Jones’ description of the stabbing was
a fabrication.

Similarly, counsel had little reason to believe the independent forensic analysis urged here

by Tipton would aid Tipton’s defense to the Talley murdeér.> For example, Tipton-contends counsel

28 Tipton has failed to produce an affidavit or any other evidence to support his claim
that Victoria Harris could provide an alibi. See Fed. R. Civ. P. 56(¢).

% At trial, defense counsel suggested through cross-examination and argument that the
knife found in the pocket of Byrd’s jacket was the murder weapon. Counsel then called
Detective Cox who testified that they had questioned Byrd in conjunction with the Talley murder
and that Byrd had provided inconsistent statements regarding the identity of the person to whom
he had supposedly lent his jacket. And in closing argument, counsel for Roane and Tipton called
to the jury’s attention the similarity in the width of the knife recovered from Byrd’s jacket and
the stab wounds described by Dr. Fierro.
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should have cpnducted an independent forensic and fingerprint analysis of the Byrd knife and the
blood on that knife. Counsel’s decision to forego independent forensic testing was éntirely
reasonable in light of his knowledge thét pretrial testing was unable to ascertain the species of the
blood on the knife and indicated that “no latent prints of value for identification purposes are
present.” Clerk’s Record #778, Ex C; see Jones v. Murray, 947 F.2d 1106, 1112 (4* Cir.
1991)(concluding counsel reasonably relied on state experts in foregoing an investigation of mental
health defenses).*® Nevertheless, Tipton argues that even if the latent fingerprints were not sufficient
to provide a positive match they might have been sufficient to eliminate him as the subject who left
the fingerprints. Counsel reasonably eschewed this investigation -- no one suggested that Tipton had
used the Byrd knife to murder Talley.’! Thus, instead of wasting time and resources on an
investigation that was unlikely to provide exculpatory information,* counsel chose to exploit the

Government’s failure to conduct the additional testing to undermine its proofs with respect to the

% Counsel had no reason to suspect the state employees who conducted the tests were
incompetent or biased in the performance of their duties. The record indicates the testing was
performed at a time when the police were still questioning Byrd as a suspect with regard to the
Talley murder.

3! Nor can Tipton demonstrate any prejudice flowing from the lack of an independent
forensic examination of the Byrd knife . On May 3, 2000, the Court granted Tipton’s request to
have the knife examined by his expert. Thereafter, the Court forwarded the knife and other
materials pertaining to the murder of Talley to Tipton’s forensic expert, Herbert MacDonnell.
MacDonnell’s examination of the knife did not produce any new exculpatory information nor did
it identify the species of the blood on the knife. See Clerk’s Record # 822, Ex. 1. Instead,
without explaining what tests he conducted, MacDonnell speculates that, perhaps, DNA testing
might reveal the nature of the blood found on the knife blade.

32 Counsel had good reason to believe that additional expert testimony would constrict the
range of available defenses. Specifically, while counsel freely suggested to the jury that Byrd
murdered Talley, counsel knew that Byrd had passed a lie detector test with regards to that
murder. Tr. at5. Additionally, the dull rusty knife recovered from Byrd’s jacket is not entirely
consistent with the “sharp blade” that had been used to kill Talley. Tr. at 2069(Dr. Fierro).
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Talley murder. See Smith v. Stewart, 140 F.3d 126.3, 1273 (9™ Cir. 1998)(in rejecting ineffective
assistance claim, court notes that counsel “was happier to have [missing witness] as an empty chair
to which he could point, withbut facing the danger of refutation”). Thus, in his closing argument,
counsel employed these omissions to great effect noting the prosecution’s failure to tell the jury
about the Byrd knife even though it was “obvious[]” from Dr. Fierro’s testimony that the knife could

- have been the murder weapon. Tr. at 3041-42. Counsel then suggested that the prosecution had
not performed any tests to determine if the B}"rd knife was the murder weapon because such tests
might be inconsistent with the prosecution’s “Get .White)f *theory. Counsel made a similar inference
about the failure of the police to determine whether the substance from which Tipton’s fingerprint
was lifted was in fact blood. .

Undeterred, Tipton contends that counsel should have retained an expert to testify that
Tipton’s fingerprint recovered from the window of Talley’e car could have been made prior to the
Talley murder. Counsel was able to elicit testim-ony on this point from the prosecution’s expert who
admitted that he could not tell if the fingerprint recoilered from Talley’s car had been made in
December or January. Such a brief jab at the prosecution’s evidence was a sounder tact than
prolonged expert testimony on the theoretical life span of fingerprints on glass or disputing the
prosecution’s assertion that the print found was superimposed in blood in light of the crime scene
photos. Those photos reflect that Tipton’s latent print was found superimposed in a reddish brown
substance that looks identical to the blood that was smeared all over the crime scene. See Gov’t Ex.
1-1 through 1-7. Tipton has not demonstrated that counsel was deficient in his investigation and

presentation of a defense to the Talley murder. For these same reasons, Tipton’s request to conduct

additional discovery and testing regarding Byrd’s jacket and/or Byrd’s other personal items obtained
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from the Talley car will be denied. See Clerk’s Record 822. Moreover, in light of Tipton’s bloody
fingerprint at the crime scene, Jones’ well-corroborated eyewitness account of the murder, and
Tipton’s confession of the murder to Charles Townes, Tipton has failed to demonstrate a reasonable
probability that any further investigation by counsel would have altered the jury’s findings. The
above described claims will be dismissed. |
D. Counsel Was Deficient For Failing To Object To Incorrect Instructions
Regarding The Enterprise Element Of the RICO Charges
Tipton Claim V.F.1.g.2
Title 18 U.S.C. § 1959 penalizes certain violént primés, such as the Talley murder, when they
are committed for the purposes of gaining entrance to or maintaining 61' increasing one’s position

in “‘an enterprise engaged in racketeering activity.” In order to secure a convictign under § 1959,

“the Government must prove both the existence of an "enterprise” and the connected "pattern of

racketecring activity." United States v. Turkette, 452 U.S. 576, 583 (1981)(explaining the distinction
between the two elements). When instructing the jury on the elements of a § 1959 offense, the
Court twice misspoke, referring to racketeering activity when it should have said “an enterprise
engaged in racketeering activity”. Tr. at 3220. However,.the instruction‘s‘ as a whole told the jury
that it must find both the existence of an enterprise engaged in racketeering activity and the criminal
acts that constitute the racketeering activity, see United States v. Tipton, 90 F .3d 861, 888 (4™ Cir.
| 1996). Moreover, in light of the abundance ‘of evidence demonstrating that the racketeering
enterprise existed, Tipton has not explained, much less demonstrated, areasonable probability that
more accurate instructions would have resulted in his acquittal on the RICO counts. Accordingly,
the above claim will be dismissed.

IX. THE STONEY RUN MURDERS (Curt Thorne and Linwood Chiles)
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A.  Evidence At Trial

On February 19, 1992, at approximately 10:15 p.m., Curt Thomé, Linwood Chiles, Gwen
Greene and Pepsi Greene were shot in Chiles’ station wagon, on Stoney Run Road.** Pepsi Greene
testified that she, Gwen, Thorne, Chiles and Johnson were driving when they pulled in “something
like an alley.” Tr. at 2558. A gray car pulled in behind them. Johnson told Chiles to place his head
on the steering wheel, then Johnson put a gun to Chiles’ head and shot him.

Gwen Greene testified that, immediateiy prior to being shot, Tipton called to her from outside
the vehicle, she then saw Tipton wearing blue jeans and a brown jacket with a hood.*  This
description of Johnson’s accomplice to tﬁe Stoney Run murder was confirmed by Walter Tuck, a
passing motorist, who observed a medium complexioned black male, wearing a,brown jacket,
walking away from the murder scene.

Additionally, the Government’é evidence indicated that Tipton’s arrival at the murder scene
in the gray vehicle was part of a plan he and Johnson had coordinated to provide a getaway car.
Specifically, Valerie Butler testified that at 4:00 p.m., on February 19, 1992, Johnson borrowed her
gray car and then called Tipton. Johnson then appeaied atv Nita Brécey’s house around 7:30 p.m.

with Curt Thome. At 8:00 p.m., Johnson dropped Butler off at her home and told her he needed to

 Officer Cynthia Riley testified that she received a call to respond to the shooting at
10:36 p.m. Tr. at 2519. Walter Tuck testified that he saw a lady lying in the road with blood
around her head and the radio announced the time as 10:17 p.m. Tr. at 2529-31.

* Tipton asserts that only a single gun, that was later recovered from Johnson, was used
in the Stoney Run murders. Although the portions of the record cited by Tipton attribute some
of the recovered bullets to a Glock later retrieved from Johnson, the ballistic evidence does not
demonstrate whether all the bullet fragments recovered from the crime scene came from the
Glock recovered from Johnson. In contrast, the possibility of a second shooter is suggested by
Thome’s autopsy which reflected that he had been hit by bullets fired from two different
directions.
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keep her car because he wasn’t finished with it. Johnson then picked up Curt Thorne and drove to
an apartment on the Southside of Richmond where they waited for Chile§ and the Greene sisters to
arrive. When Chiles and the Greene sisters arrived, Johnson paged Tipton, who was driving around
with Charles Townes, John Knight, and Thomas “Stoodie” Green.35 Tr. at 1188. Updn receiving
the page, Tipton called Johnson back and then got in the car and said ““C.O. just got all four of
them’. Studie [Stoodie] said, ‘Who?’ He said, ‘Linwood, Curt,” and then he had cut it short.” Tr.
at 1189. Townes and Knight then dropped 'fipton and Stoodie Green off at an apartment in the
Southside of Richmond and drove home. Townes and Knight arrived home at 9:45 p.m.*
Meanwhile, Tipton had left the apartment and was driving to aid Johnson in eliminating Thorne,
Chiles, and the Greene sisters.

B. Alleged Brady Violation
Tipton Claim V.D.2

In Claim V.D.2, Tipton contends that the Government suppressed, in violation of Brady, the
exculpatory statements of his alibi witnesses to the Stoney Run murders. Specifically, Tipton
contends that, when he was paged by Johnson, tﬁe Stoney Run murders already had occu;'red, l;ence,
he went back to the car and told Knight, Stoodie Gregn, and Townes that Johnson had killed four
people. “Knight and Green’[in turn] told government agents that Tipton said that Johnson had killed
four people.” Tipton Reply Memo at 52. This Brady claim is flawed. Here, Tipton obviously knew

the identities of the parties who had heard his comments following the page from Johnson and was

35 Townes testified that Tipton was wearing blue jeans and a gray hooded sweatshirt.
Except for the color of the sweatshirt, the clothing is consistent with what Gwen Greene stated
Tipton was wearing on the night of the murder.

*¢ Townes was very sure about the time, because Knight had to work the next day.
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free to question them. Such facts foreclose any Brady claim because, “where exculpatory
information is not only available to the defendant but also lies in a source where a reasonable
defendant would have looked, a defendant is not entitled to the benefit of the Brady doctrine.”

United States v. Wilson, 901 F.2d 378, 381 (4th Cir. 1990). “Certainly, then, information that is not

merely available to the defendant but is actually known by the defendant would fall outside of the

Brady rule.” Fullwood v. Lée, 290 F.3d 663, 686 (4™ Cir. 2002), cert. denied, No. 02-7101, 2003
WL 99455 (U.S. Jan 13, 2003). Additionally, Tipton has not tendered. evidence that demonstrates
that Stoodie Green provided the police with any statement containing exculpatory information |

regarding the Stoney Run murders. ‘Moréover, as discussed below in coﬁnection with the related
ineffective assistance claim, Green and Knight’s vague proffers utterly fail to countey the‘direct and
circumstantial evidence that Tipton was an active participant in the Stoney Run murders. Tipton’s
Claim V.D.2 will be dismissed.

C. Counsels’ Failure To Call Knight And Green As Defense Witnesses
Tipton Claim V.F.1.i '

‘In Claim V.F.l.i, Tipton blames his counsel, rather than the Government, for failing to
adduce purportedly exculpatory evidence from Knight and Stoodie Green. Conspicuously absent
from the record is any evidence from Tipton that he told counsel that Stoodie Green or Knight could
exonerate him from involvemeﬁt in the Stoney Run murders. “In general, counsel is not ineffective
for failing to discover evidence about which the defendant knows but withholds from counsel.”

Lackeyv. Johnson, 116 F.3d 439, 152 (5 Cir. 1997). Counsel reasonably concluded from Tipton’s

silence that neither Green nor Knight could provide exculpatory information. Moreover, as

discussed below, Tipton has failed to demonstrate that Green or Knight could counter the compelling
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evidence of his involvement in the Stoney Run murders.
Tipton has submitted an affidavit wherein Stoodie Green avers tﬁat,
I was with Richard Tipton, Charles Townes, and John Knight on
February 19, 1992, the night Linwood Chiles and Curt Thorne were
* killed. Iremember Richard received a page from someone and using
the telephone. Later that evening we hear it on the news.
I know Richard Tipton did not commit that crime . . . .
I never heard Richard Tipton talk about killing people.
Tipton Reply Memo Ex. 10. Strikingly absent from Green’s affidavit is an indication that Green
could provide Tipton with an alibi for the interval between roughly 9:30 and 10:17 p.m. when the

Stoney Run murders occurred. In the absence of that information from Green, Green’s general

denial of Tipton’s guilt has little probative value. See Evans v. Technologies Applications & Service

Co., 80 F.3d 954, 960-61 (4™ Cir. 1996). Nor does the affidavit of Alfred Brown pl'ove that Green
could offer a convincing alibi for Tipton.*” Tipton Reply Memo Ex. 11. Brown’s affidavit consists
entirely of inadmissible hearsay. See Greensboro Prof. Firefighters Ass'n v. Greensboro, 64 F.3d
962,967 (4th Cir. 1995); Maryland Highways Contractors Ass'n v. Maryland, 933 F.2d 1246, 1251-2
(4th Cir. 1991). | "

Tipton fails to demonstrate that John Knight could have contributed any more to his defense

37 In his affidavit Brown states,

Greene told me that on the afternoon of February 19, 1992, he was
riding with Richard Tipton, John Knight and Charles Townes.
They were in south Richmond when Richard Tipton received a
page from Cory Johnson. After using the telephone, Richard
returned to the vehicle and stated “four people just got killed.”

He also said that he and Richard remained together, and
later that night they watched the report of the murders on the news.

Tipton Reply Memo Ex. 11.
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than Stoodie Green. Knight avers that,
On February 19, 1992, I was in the company of Thomas
Green, Charles Townes, [and] Richard Tipton in South Richmond
when Richard received a page. I stopped the car to allow him to use
the telephone. He returned to my car and said four people had gotten
killed. ‘
Shortly after that I drove them to Hillside court where Richard
and Stoodie got out at a house.
I returned to Central Gardens with Charles Townes.
I was questioned by police and I gave the above statement to
a detective. :
Tipton Reply Memo Ex. 9. Conspicuously absent ﬁrdm Knight’s proffered testimony is any
reference to time. Regardless of what Tipton may have said upon his return to the vehicle, the

evidence convincingly demonstrates that the murders did not occur until after Tipton received the
' 3
page.

Saunders’ testimony placed the page at about 9:l30 p.m. Tuck, the passing motorist, indicated
the murders had taken place just before 10:17 p.m. John Knight has not proffered any testimony that
suggests he could have testified to Tipton’s whereabouts during the interval of time between 9:30
p.mand 10:17 p.m. Furthermore, the circumstantial evidence, as recounted above, strongly supports
the Government’s theory that during the int¢rval roughly from 9:30 p.m. to 10:17 p.m., Tipton had
retrieved Valerie Butler’s gray car and was following Chiles’ station wagon, so as to provide
Johnson a means to flee the crime scene. The theory that Tipton had planned the Stoney Run
murders was further supported by Tipton’s comments to Johnson that he “moved too fast; it was not
supposed to be done there.” Tr. at 1349 (Saunders’ Testimony). Sterling Hardy also presented

evidence that indicated the murder of Chiles was to be a joint venture planned by Johnson and

Tipton. While incarcerated Sterling Hardy told Lance Thomas that he was concerned that Chiles
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might testify against them. Tr. 2191. Thomas responded, “not to wdrry about that, because what

he did for Cory and Whitey, that they will take care of that for them.” Tr. at 2191. Finally, Gwen

Greene’s compelling testimony placed Tipton at the scene of the murders. Tipton has demonstrated

neither deficiency nor prejudice. Tipton’s Claim V.F.1.i will be dismissed.

X. THE PROSECUTION KNOWINGLY PERMITTED JERRY GAITERS TO TESTIFY
FALSELY REGARDING THE MURDERS OF LONG, ARMSTRONG, AND
CARTER \

Johnson Claim V.P

Tipton Claim V.C.4

Jerry Gaiters testified that he aided Johnson in murdering Dorothy Armstrong.” Relying on
testimony from Lance Thomas’ trial, Johnson claims that Gaiters perjured himself regarding when
he knew that Johnson intended to kill Armstrong. Thomas Tr. at 569. The factstsurrounding this
claim are as follows. At Johnson’s trial, Gaiters testified that he was talking to Linwood Chiles
when Johnson asked him for directions toAArmstrong’s brother’s hduse, Bobby Long. Gaiter's told

Johnson that he would take him over there. "l“ip.ton then pulled up in a car with a young fellow and

Johnson and Gaiters got in the car. They drove to 1212 West Moore Street and ret}ie\feci a bag of

guns. After dropping off the young fellow, they drove to Bobby Long’s house. Johnson sat in the

back seat playing with a Glock pistol he had retrieved from 1212 West Moore Street. Gaiters stated
that he was kind of nervous because Johnson’s manner led him to believe that heq might be shot in
the head.

When they arrived at Bobby Long’s house, Johnson told Gaiters; “I'want you to get ‘Mousey’

to bring out the house[sic]. When I shoot the bitch in the as[s] I want you to run back to the car.”

Tr. at 2343-44. Gaiters went to the door and induced Bobby Long to open the door. At which point,
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Johnson burst into the room and killed Armstrong, Carter and Long using a Glock pistol. 3

AtLance Thomas’ trial, Gaiters testified that he initially believed tﬂat Johnson simply wanted
to talk to Armstrong. Thomas Tr. at 569. Counsel then asked Gaiters whether “[a]t some point on
the way over there [you knew] what ‘C.0.” was going to do didn’t yoﬁ?” Thomas Tr. at 569. To
which Gaiters responded, “no.” Thomas Tr. at 569. Johnson and Tipton contend that Gaiters’ denial
of foreknowledge of the 'Armstrong murder demonstrates that Gaiters lied at their trial and requires
that their convictions be set aside. They are Wrong. o

First, at the Defendants’ trial, Gaiters testified that during the car ride to Long’s home there
was no conversation regarding hurting or killing Armstrong. Tr. at 2367. And Gaiters stated that
he only realized the purpose of the trip, “when we got over there” and “were near the house” but not
beforehand. Tr. at 2415. Thus, Gaiters’ testimony at Thomas’ trial was consistent with his
testimony at Johnson’s trial, that ﬁe did not grasp that Johnson intended to shoot Armstrong until
they approached Long’s residence.

Second, even if the testimony could be deemed to be inconsistent, it would still fall short of
demonstrating that Gaiters testified falsely, much less that the government knew that Gaiters was

testifying falsely. See United States v. Grilley, 814 F.2d 967, 971 (4® Cir. 1987)(“Mere

inconsistencies in testimony by government witnesses do not establish the government's knowing
use of false testimony.”) .
Third, even if Gaiters lied regarding the exact moment he became aware of the plan to

murder Armstrong, there is no possibility that exposing such a lie to the jury would have altered

% Denise Berkley testified that Johnson wanted to kill Armstrong because Armstrong had
welched on a drug debt.
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Tipton’s and J ohnson’s convictions and sentences. Defense counsel fully exposed Gaiters
dissembling regarding his culpability for the murder of Dorothy Armstrong. See e.g.. Tr. 2363-64,
2373-77,2380-94. Exposiné another misrepresentation of that ilk by Gaiters would not significantly
diminish Gaiters’ credibility regarding the roles Tipton and Johnson pla)\/ed in the murder of
Armstrong, Long, and Carter. Cf. United States v. Hoyte, 51 F.3d 1239, 1243 (4" Cir.
1995)(discussing effect of cumulative impeachment evidence). Gaiters’ testimony on that score was
thoroughly confirmed by Charles Townes and the ballistics evidence. Charles Townes testified that
immediately prior to the murders, Tipton and Johnson told him they were going to Church Hill to
murder Armstrong. Subseqﬁent to the murders, Tipton provided Townes with an account of the
murders which largely corroborated Gaiters’ testimony. And, the ballistics evidencg corroborated
Gaiters’ account of the murder. Gaiters asserted that Johnson used a Glock pistol, retrieved from
1212 West Moore Street, to kill Dorothy Armstrong. The ballistic evidence reflected that the bullets
that killed Dorothy Armstrong came from a Glock that was hidden at 1212 West Moore Street.
Denise Berkley swore that Johnson was the only person who knew where the Glock was hidden.
Claims V.P, and V.C.3 will be dismissed.

XI. INEFFECTIVE ASSISTANCE OF COUNSEL AT SENTENCING

Each Defendant received one or more sentences of death.* Johnson, Tipton, and Roane argue

% Ultimately, the jury recommended the death sentence for Johnson on all seven of the §
848(e) capital murders for which he had been convicted, those of Louis Johnson, Long, Carter,
Armstrong, Thorne, Chiles, and Peyton Johnson. The jury recommended the death sentence for
Tipton on three of the capital murders, those of Talley, Chiles, and Thome, of the six for which
he had been convicted. The jury recommended the death sentence for Roane on one of the
capital murders, that of Moody, of the three for which he had been convicted. A full description
of the aggravating and mitigating factors found as to each defendant is stated at United States v.
Tipton, 90 F.3d 861, 894-95 (4™ Cir. 1996).
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that if counsel };ad put forth a reasonable effort the result mighf have been different. The Court
disagrees with the Defendants’ critiques of counsel’s performance and the suggestion that a different
result was obtainable but for counsel errors. Counsel for each Defendant did an excellent job at
sentencing. The sentences of death are not attributéble to counsel’s omissions, but to the absence
of evidence or argument that could counter the Gove@ent’s compelling case that death was the
appropriate punishment for the each Defendant’s brutal, remorseless behavior.

A. Purported Deficiencies By Roane’s Counsel |

The jury only sentenced Roane to death for his murder of Doug Moody. As a necessary
predicate for that sentence, the Government was réquired to prove that Roane had committed the
murder after substantial planning and premeditation. See 21 U.S.C. § 848(k)&(n)(8). Roane
contends, in light of the centrality of this issue, 'cqunsel was deficient for failing to challenge the
Government’s proof of the issue at sentencing and for conceding in his closing arguments that the
Government had proved the required aggravating ‘factors.

1. Counsel’s Failure To Chailenge Substantial Planning Aggrdvating
Factor
Roane Claim IV.E.4

Counsel’s concession of this issue was reasonable in light of the ample evidence that
demonstrated substantial planning and his sentencing ﬁhase strategy of focusing the jury’s attention
on the humanity of this client rather than the inhumanity of his actions. In rej ectmg his challenge
to the substantial planning factor on appeal, the Fourth Circuit aptly summarized the evidence on this
point as follows:

the jury had before it information that well before Moody‘s. murder,

a motive for it, to which Roane was privy with Tipton and Cory
Johnson, had developed. Specifically, trial evidence showed that
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Moody and his superior, Peyton Johnson, a rival drug dealer, were
thought by Tipton, Cory Johnson, and Roane to be standing in the
way of their taking over the Newtowne drug market whose
development was Roane's special function. Evidence from the guilt
phase revealed . . . that. Tipton and Johnson "and them didn't want
Maurice [Peyton Johnson] and 'Little Doug' [Moody] to work in that
area ... selling cocaine." From this and other information respecting
the details of Moody's murder, the jury properly could find that the
visit o f R oane and T ipton to [ the] apartment on the night ofhis
murder was for the pre-planned, premeditated purpose of murdering
him. It showed that they went there armed with the pistol used by -
Tipton in wounding Moody although members of the enterprise did
not as a matter of policy ordinarily carry weapons. It showed that
Moody's initial wounding and eventual killing were in the pattern of
the comparable enterprise-related, cold-blooded assassinations of
Talley some ten days earlier and of Moody's superior, Peyton
Johnson, the night after Moody was killed . . . . the issue was whether
the murder, not its exact means, was the result of substantial planning
and premeditation by Roane. And on that issue the jury had ample N
information upon which to base its finding beyond a reasonable doubt
that Moody's murder was "substantially planned and premeditated" by
Roane in concert with Tipton.

Moody as a part of a turf battle. Counsel wisely eschewed such a doomed tact.

United States v. Tipton, 90 F.3d 861, 896 (4™ Cir. 1996). Despite this evidence and the jury’s prior
conclusion that he had murdered Moody as part of their drug dealing enterprise, Roane insists

counsel should have argued at sentencing that the evidence did not demonstrate that he murdered

The best hope for Roane was to emphasize the evidence in mitigation rather than challenge
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the prosecution’s solid case on the substantial planning aggravatjng factor. See Carter v. J ohnson,
131 F.3d 452, 466 (5™ Cir. 1997)(concluding it was reasonable for pounsel to concede client’s
culpability in order to establish credibility with the jury); Bell v. Evatt, 72 F.3d 421, 429 (4® Cir.
1995)(concluding counsel reasonably conceded defendant’s guilt on the kidnaping charge to retain

credibility during the sentencing phase). Thus, at sentencing when the prosecution emphasized that
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death was the z;lppropriate sentence based on the numerous violent acts of the Defendants, counsel
coﬁceded the acts of the defendants were bad, but emphasized that during the sentencing the jury
was “to determine whethe; .ovr not there is something about their lives and individuality that should
justify not killing them. We are not here to look at theracts again. We are here to look at the
people.” Tr. 3928. In light of the foregoing, counsel’s failure to challenge the substantial planning
aggravating factor and focus on the mitigating evidence was neither prejudicial or deficient. See

Truesdale v. Moore, 142 F.3d 749, 754 (4" Cir. 1998); Pruett v. Thompson, 996 F.2d 1560, 1571

n. 9 (4" Cir. 1993). Claim IV.E.4 will be dismissed.
2. Purported Deficiencies In Investigating And Presenting Evidence Of

Roane’s Mental And Emotional Background
Roane Claim IV.E.1-2

3

Although counsel adduced evidence regarding Roane’s severe poverty, organic brain
damage, neglect and abuse, humiliation at the han(is ofhis beers, exposure to community and family
violence, learning disabilities, self-medication, and the systerﬁ’s failure to respond to these
problems, in Claim IV.E.1, Roane vaguely complains copnsel’s presentation prevented the
information from reaching the jury in a cogent form and omitted other critical evidence. Such
charges are heavy with adjectives but light on fécts and ;ely primarily on the affidavit of Dr. Lee
Norton, who swears that the mitigation case presented by the defense was incomplete and failed to
help the jury understand the mitigation evidence presented. Norton fails to support 'such criticism
with the purported omitted mitigating evidence or with any new insights into the relevance of
Roanes’ experiences and deficits.

For example, Norton criticizes the quality of the investigation into Roane’s background.

However, the record demonstrates that counsel and his mitigation experts reviewed thousands of
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pages of records and interviewed numerous witnesses in preparation for sentencing. At sentencing,
Crystal Noakes, a social worker, described Roane’s disturbing family ba;:kground in great detail,
including the fact that he had three uncles who were institutionalized, that his mofher had been
placed in foster care, and that his father left his mother and was convicted of robbery and murder.
Despite these efforts, Roane contends that counsel was deficient for not reviewing the medical
records, the school records, and the foster care records of Roane’s mother; medical records and
prison records of Roane’s fe}ther; and the records documenting the mental illness of Roane’s uncles.
The trial record reflects that counsel had uncovered the essential facts regarding these
relatives. Additionally, Roane’s mother refused to prdvide any information regarding her time in
foster care and the Government haé tendered evidence indicating that counsel ac;tively pursued
Roane’s mother’s medical and school records and his father’s prison record. See Govt’s Response
at Ex. C; see also Tr. at 3723. With much on his plate, and his further inquiry into these areas
stymied, counsel apparently concluded further investigation into the background of these relatives
was not worth the time and effort. That decision appears to be entirely reasonable. “Just as
counsel is not obliged to advance every available nonfrivolous argument, so counsel is not
necessarily ineffective for failing to investigate every conceivable matter inquiry into which could
be classified as nonfrivolous.” Smith v. Collins, 977 F.2d 951, 960 (5® Cir. 1992). Roane fails to
overcome the “heavy measure of deference” that is accorded counsel’s judgment not to pursue
further investigations into these tangential matters. See Strickland v. Washington, 466 U.S. 668,
691 (1984). Additionally, Roane fails to demonstrate that the omitted records would have yielded
any significant mitigating evidence, much less that counsel should have been aware of that fact.

Next, Roane charges that his counsel failed to elicit expert testimony that explained to the
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jury the relevance of his self-medication, his relationship with his codefendants, his sexual abuse
and his witnessing violence in_ his youth. The relevant impact of all these factors was addressed
at sentencing. Dr. William Lordi testified that Roane suffered from brain damage and Attention
Deficit Disorder which resulted in paranoia and other personality problems.* Dr. Lordi explained
that people with Attention Deficit Disorder, like Roane, often self-medicate with drugs or alcohol
and that Roane’s criminal association with Tipton and Johnson was a natural consequence of
Roane’s mental disorders and his desire to create the family structure he never had.

Additionally, Dr. Lordi and Crystal Noakes documented and explained the high incident of
trauma Roane had experienced growing up. Dr. Lordi and Noakes teétiﬁed that Roane had been
sexually abused by a family friend on a continuous basis from age four to six and tHat Roane’s early
antisocial behavior of setting fires was the resulf of such abuse. Noakes testified that Roane was
traumatized by the death of 30 friends aﬁd relatives. Counsel made the obvious point that persons
subjected to such persistent violence become desensitized to it. Roane criticizes counsel for “failing
to make reference to the literature regarding the effects of exposure to violence on cognitive and
emotional development,” Roane Opening Memo. Ex. Aff. of Dr. Norton at § 10, but fails to support
that critique with citation to the literature or any specific proffer as to the content of that literature.

Having failed to demohstrate any omissi.ons on the part of counsel’s case in mitigation,
Roane proceeds to challenge counsel’s selection of witnesses.- For example, Roane asserts that
counsel] should have called a more experienced expert than Crystal Noakes. The record does not

suggest any reason why counsel’s selection of Noakes was deficient. Indeed, counsel used Noakes’

“ Dr. Semone confirmed Dr. Lordi’s diagnosis and testified that Roane’s spiral towards
crime was entirely predictable and was not volitional or attributable to any moral weakness on
Roane’s part or the part of his family.
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lack of criminal experience to emphasize Noakes’ neutrality, noting that Roane’s experts were not
simply hired guns who regularly testified for defendants.” Roane fails to demonstrate that the
selection of Noakes was detrimental, much less that it was deficient.

Finally, in Claim IV.E.2, Roane contends counsel was deficient for failing to present
testimony from members of Roane’s family. See Bassette v. Thompson, 915 F.2d 932, 940-41 (4th
Cir. 1990)(noting that a claim that counsel ‘was deficient for failing to call a witness must be
accompanied by a specific proffer of the omitted witnesses’ testimony). Roane’s proof on this issue
1s limited to an affidavit from his mother, wherein she swears that she could have,

described for the jury [Roane’s] mental and emotional problems and

our attempts to receive help for them. I could have described the

circumstances of James’ upbringing, as well as his effort to obtaig

additional education. Ialso would have told the jury that James is a

human being, and that his family cares for him and begged the jury

not to sentence him to death.
Roane Opening Memo Ex. Aff. Jeanette Roane at § 4. Counsel was able to elicit this sympathetic
information from its expert witnesses, and those experts laid part of the blame for Roane’s condition
at the feet of his mother who they suggested was too overwhelmed by her seven children to provide
adequate care for Roane. Tr. at 3721, 3725, 3743-45, 3789-92. As the deficiencies of Roane’s
mother played a prominent role in the defense theory of mitigation, it was reasonable for defense
counsel to conclude that Jeanette Roane might undermine that theory by casting her actions in a

more favorable light. See Beaver v. Thompson, 93 F.3d 1186, 1196 (4" Cir. 1996)(concluding

reliance on the credibility of reports and documents from disinterested parties rather than risk that

' Counsel selected Noakes after the mitigation expert originally engaged by the defense,
Dr. Lee Norton, withdrew because the Court limited his hours. The record reflects that Crystal
Noakes, a specialist in assessing dysfunctional families, was recommended to counsel by the
Governor’s Commission on Mental Health and Retardation.
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defendant’s fam'ily members might be discrédited or testify adversely to defendant’s interests on
cross-examination was reasonable trial strategy); Bunch v. Thompson, 949 F.2d 1354, 1364 (4" Cir.
1991)(counsel reasonably eschewed calling father for fear he might downplay traumatic childhood
of the defendant). Furthermore, counsel was able to convey to the jury that Roane’s family loved
and supported him without exposing Roane to the risk of placing family members on the witness
stand. During her testimony, Crystal Noakes pointed out Roane’s mother and other family members
who were in the audience. And, Noakes concluded her testimony by telling the jury that Roane has
a “very loving family, very loving attitude. They care about James.” Tr. at 3796. In short, the
record reflects that counsel reasonably eschewed presenting testimony that stood to do more harm
than good. Roane’s Claims IV.E.1-2 will be dismissed for failufe to demonstrate, deficiency or
prejudice. |
B. Counséls’ Failure To Introduce Evidence Of The Conditions The Defendants

Would Face In Prison

Tipton V.F.2.b

Johnson IV.B.2,

Roane IV.E.3

Each of the Defendants fault counsel for not presenting evidence regarding the conditions

they would face in prison. Even if such evidence‘ were admissible, counsel reasonably chose to
forego such tepid evidence ih light its potential to expose them to damning evidence and argument
from the prosecution. Defense attempts to suggest that the Defendants’ confinement was sufficient
punishment would permit the prosecution to introduce how the Defendants behaved while confined.
Specifically, the Government indicated that both Roane and Tipton had a history of assaultive

behavior while incarcerated. The Court had precluded the Government from introducing this

evidence because the prosecution failed to include future dangerousness as an aggravating factor
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in the death notice. Counsel for Roane had further reason to forego such evidence since he had
introduced evidence that Roane preferred jail to his home. Additionally, a Aefense expert on prison
conditions would provide ti1e> prosecution with another opportunity to remind fhe jury that Tipton,
Johnson and Roane had a proven inclination to engineer murders from behind prison walls. See
United State v. Johnson, 223 F.3d 665, 673-78 (7" Cir. 2000)(noting that it is nigh impossible to
prevent inmates from transmitting lethél messages to individuals outside the prison), cert. denied,
122 S. Ct. 71 (2001). Finally, any evidence ;)n the harshness of prison conditions would have
permitted the prosecution to compare such conditions to the circufnstances ofthe numerous victims
of their crimes, particularly the incapacitated Greene sisters. Accordingly, counsel for the
Defendants were not deficient for faiiing to introduce evidence of the Defegdants’ prison
conditions.** Additionally, the Defendants cannot demonstrate prejudice because any mitigating

benefit from such evidence was far outweighed by the harmful evidence and arguments that would

have accompanied its introduction. See Whitley v. Bair, 802 F.2d 1487, 1494-97 (4" Cir.
1986)(emphasizing court must evaluate the negative aspects of any purportedly omitted mitigating
evidence in evaluating prejudice). Accordingly, the above described claims will be dismissed.

C. Tipton’s Counsel Failed To Present An Adequate Case In Mitigation
Tipton Claim V.F.2.a

Tipton contends that counsel failed to present sufficient evidence of his dysfunctional family
life and his tender side. The record refutes such a claim. Mitigation evidence on this score was

presented by Tipton’s cousin, Tina Wilkinson, Hans Selvog, a clinical psychologist, and Brenda

42 The assertion by Johnson’s trial counsel that the failure to introduce this evidence was
not the result of strategic or tactical decisions does not alter the Court’s conclusion that such an
omission was not deficient.
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Williams, a family friend. Wilkinson teétiﬁed that Tipton grew up in a home in which his mother
was regularly beaten, first by Tipton’s father and later by his mother’s live-in boyfriend; that
Tipton’s mother and her boyfriend were addicted to heroin and used thé drug on a daily basis; that
Tipton was present when his uncle committed suicide with a shotgun; that Tipton’s. mother used
to punch him; and that Tipton learned to take care of himself because of his adverse upbringing.

Wilkinson’s testimony of Tipton’s disturbing upbringing was reinforced by Selvog, a
clinical social worker who had interviewed Tipton and his relatives. Selvog described at length
Charlene Tipton’s (Tipton’s mother) heroin addiction, including instances where she overdosed in
front of Tipton and confined Tipton to the closet whilé she conducted all night drug parties. Selvog |
also related that Charlene would discipline Tipton by puhching him in the face, nd that Charlene
was not attentive to Tipton’s medical needs. Selvog testified that Tipton left his mother, but that
his paternal grandmother, Ruby Tipton, refused to take him in. Thereafter, Tipton moved in with
his father’s girlﬁiend, Brenda Williams, in Richmond, Virginia. Tipton was happy to live with
Williams but, recognizing that his presence was a financial burden to hér, he told her hé'thought it
was best if he moved on.

Brenda Williams then testified that while he lived with her, Tipton got a job, helped around
the house and played with her children. Williams confirmed that Tipton left her home because he
did not want to be a financial burden to her.

Based on the foregoing testimony, defense counsel argued, inter alia, that the following
nonstatutory mitigating factors mitigated against a death sentence for Tipton:

Tipton was subj ected to emotional and physical abuse and neglect as

a child and was deprived of parental guidance that was needed;
Tipton suffers from frontal lobe brain dysfunction that went untreated
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;:vhen he was a child; Tipton was introduced to addictive drugs and

alcohol while still a child; Tipton grew up in an impoverished, violent

and brutal environment, and was exposed to extreme violence as a .

child and throughout his life.
Tipton Opening Memo Ex. H. The jury agreed; 10 or 12 jury members found each of the foregoing
factors mitigated against a sentence of death and refused to impose such a sentence on Tipton for the
murders of Long, Armstrong, and Carter.

In his present claim, Tipton contends counsel was deficient for not calling his mother,
grandmother and Victoria Harris. Tiptoﬁ contends that had counsel called hxs mother and
grandmother as witnesses they would have recounted his terrible childhood ahd begged for his life,
while Harris would testify that Tipton lived with her for a time and she once saw him crying while
reading a book about self-image. First, the decision not to call Tipton’s motl{‘er, or maternal
grandmother or Harris is reasonable because their testimony would have been cumulative of the
evidence regarding Tipton’s dysfunctional family and his sensitive side already heard by the jury.
See Bacon v. Lee, 225 F.2d 470, 481-82 (4™ Cir. 2000), cert. denied 532 U.S. 950 (2001). Second,
Tipton has not supported his assertion that the omitted testimony was qualitatively superior to the

presented mitigation evidence. See Neal v. Puckett, 239 F.3d 683, 694 (5th Cir. 2001)(noting court
should consider "quality and volume” of omitfed mitigating evidence)(citing Williams v. Taylor, 520
U.S. 362, 397-99 (2000)). For example, Tipton has not submitted, affidavits from any of these

individuals which demonstrate that they were willing to testify consistent with his allegations. See

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Thirdly, the record suggests that the decision

not to call Tipton’s mother or Tipton’s grandmother was reasonable because they may have tempered

the description of Tipton’s childhood and their absence would enforce the idea that Tipton had been
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abandoned by his family. Selvog indicated that Charlene Tipton and Ruby Tipton(the paternal
grandmother) were not cooperative in preparing Tipton’s defense. And, Tipton’s mother requested
Wilkerson to “make me look good” when she testified. Tr. at 3445. Hence, the absence of testimony
by Tipton’s immediate family emphasized that Tipton had been “abandoned” by his family, Tr. at
3909, 3911, and permitted counsel to bring this point home to the jury by asking “[w]he're was his
mother . . . . When her son is on trial for capital murder, when he is facing the death penalty, his-
mother is concerned that she look good. Does that tél] you why she was not here.” Tr. at A391 7. In
light of the foregoing, counsel was not deficient nor was Tipton prejudiced by the absence of the
witnesses he urges here. Tipton’s Claim V.F.2.a. will be dismissed.

D. Johnson’s Mental Ability Was Not Accurately Reflected By His 1.Q. Test, And,
In Fact, Was Below 77

Johnson Claim IV.B.1, Claim XI

Federal law provides that “[a] sentence of death shall not be carried out upon a person who
is mentally retarded.” 21 U.S.C. § 848(1); 18 U.S.C. § 3596(c). The Supreme Court has éndicated
that “[t]o be classified as mentally retarded, a person generally must have an IQ of 70 or below.”

Penryv. Lynaugh,492U.S. 302,308, n. 1 (1989)(citing American Association on Mental Deficiency

(now Retardation) (AAMR), Classification in Mental Retardation at 11 (H Grossman ed. 1983)).
In 1992, the association revised its claséiﬁcation to identify individuals with an IQ of 75 or below
as presumptively retarded. See Tr. at 3690; Atkins v. Virginia, 122 S. Ct. 2242, 2245 n. 5 (2002).

lIn 1982, based on his perfonﬁance on the WISC-R L.Q. test, Johnson was found to have an
IQ of 88. See Exhibit 14, Johnson’s Reply Memo. When he was retested in 1985, Johnson was

found to have an IQ of 69-74. Id. Counsel recognized the critical import of evidence that would
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demonstrate that J ohnson was retarded. Therefore, in preparation for trial, on October 10, 1992, a
defense expert, Dr. Cornell, administered a Wechsler Adult Intelligence Scale test (“WAIS test”) to
Johnson. Based on hlS performance on that test, Johnson was found to have an IQ of 77. Tr. at
3685.

Dr. Cornell was aware that if Johnson was found to have an IQ of 75 or lower, Johnson might
be deemed mentally retarded and not eligible for the death penalty. Therefore, Dr. Cornell rechecked
Johnson'’s scores, saw Johnson a sécond time, and consulted with colleagues in order to assure that
Johnson’s score of 77 was accurate. These efforts failed to reveal any evidence that undermined his
conclusion that Johnson had an IQ of 77 and was not mentally retarded.

In Claim X1, Johnson contends his execution is barred because he is mentally retarded. In
support of this claim, Johnson directs the Court to a paper published .in 1996, subsequent to his trial,
that states, _ |

Individuals appear to gain approximately 3-5 IQ points over a ten year

period. Since the WAIS-R was published in 1981, this inflation

factor could mean that the average IQ could be as high as 105-107

points rather than the accepted value of 100.
See Johnson Opening Memo Ex. 7, at 2, ’I;he Psyéhological Corporation, An Introduction to the
Wechsler Adult Intelligence Scale, 3ed, (WAIS-IIT), Tulsksy, Phd.(1996)). In support of the

foregoing proposition, the 1996 paper cites to two articles published in 1984 and 1987.* However,

Dr. Cornell’s testimony that hé checked his finding and consulted colleagues before concluding that

Johnson was not mentally retarded belies the suggestion that Dr. Cornell’s analysis did not account

“ Flynn, J.R., The Mean IQ of Americans.: Massive Gains From 1932-1978,

Psychological Bulletin 95, 29-31 (1984); Flynn, J.R., Massive IQ Gain in 14 Nations: What IQ
Tests Really Measure, Psychological Bulletin 101, 171-191 (1988).
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for possible vari.ations in his testing instrument. Nor has Johnson tendered any testimony from Dr.
Comell expressing doubt about his prior conclusion that J ohns;on is not mentally retarded. Finally,
in preparation for his § 2255 motion, Johnson was granted another full opportunity to demonstrate
that he is mentally retarded. See Clerk’s Record #700 A & B, 701. Thereafter, Johnson rejected
the Court’s invitation to submit any new evidence of his mental retarciation; See Clerk’s Record
# 870-874. Hence, the record before the Court demonstrates that Johnson is not mentally retarded.
Claim XI will be dismissed.

Undeterred by his own evidence that indicates he is not mentally retarded, in Claim IV.B.1,
Johnson contends that counsel was deficient for failing to argue at sentencing that Johnson could
not or at least should not be executed because Johnson was mentally retarded. Johgson contends
that counsel was deficient for not realizing that Johnson’s score on his latest WISC-R IQ test
overstated his IQ. In support of this assertion, Johnson tenders an affidavit from trial counsel, who
swears that he was not aware of any studies that suggested the IQ tests taken by J ohnson may have
over estimated Johnson’s IQ. Johnson asserts that in light of his 1985 IQ test indicating he iad an
IQ of 69-74, and the 1992 test that showed Johnson was within a few points of being considered
mentally retarded, counsel should not have relied on his expert’s conclusion that Johnson was not
retarded. Johnson asserts that counsel should have checked behind Dr. Cornell and discovered the
studies that suggested the WAIS-R test inflated IQ scores and thereafter argued to thé jury and the
Court that Johnson was mentally retarded.

With regard to the competency of counsel’s performance, the critical question here is
whether, in light of the information described above, counsel’s reliance on Dr. Comnell’s evaluation

of Johnson’s IQ was reasonable. "[Clounsel has a duty to make reasonable investigations or to make
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areasonable décision that makes particular investigations unnecessary." Strickland v. Washington,
466 U.S. 668, 691 (1984). In this regard, “a particular decision not to investigate must be directly
assessed for reasonablene;s in all the circumstances, applying a heavy measure of deference to
counsel's judgments." Id. Hence, where counsel is pfesented with a mental health report that
refutes prior indications that his client had a potential mental health defense, counsel generally is

not required to “second guess the contents of [the] report . . . . [and] spend valuable time pursuing

what appeared to be an unfruitful line of investigation.” See Wilson v. Greene, 155 F.3d 396, 403
(4" Cir. 1998)(rejectiﬁg inmate’s claim that counsel should have pursued mental health defenses
where psychological report indicated inmate was competent to stand trial and not suffering from
a significant mental disease or defect at time of the crime). Thus, the courts haye consistently
upheld as reasonable defense counsel’s decision to abandon a particular mental health defense

where expert examination determines such a defense is unfeasible. See Pruett v. Thompson, 996

F.2d 1560, 1574 (4" Cir. 1993); Washington v. Murray, 952 F.2d 1472, 1482 (4® Cir.
1992)(concluding counsel was not deficient for failing to suspect that subsequent eXperts'WouId
disagree with the diagnosis provided by the defense expert prior to trial).

Johnson fails to direct the Court to any laxity that should have caused counsel to doubt Dr.
Cornell’s conclusion that Johnson was not mentally retarded. Indeed, the record demonstrates that
Dr. Cornell reached that conclusion after a careful analysis and consultation with célleagues. In
light of Dr. Cornell’s stated diligence and the standard for competent performance recited above,
counsel was not deficient for failing to discover any purported overestimate of Johnson’s 1Q.

Johnson also suggests that despite Dr. Cornell’s conclusion that Johnson was not mentally

retarded, counsel should have nevertheless argued to the jury that Johnson was mentally retarded.

83

APP.140



Such a tactic fails to account for the loss of credibility that would flow from counsel arguing that his
client was mentally retarded when his own expert disputed that conclusion. Instead, at sentencing,
counsel conceded that Johnson was not mentally retarded but that the same lack of blameworthiness
that had led Congress to preclude the execution of the mentally retardéd, warranted a life sentence
for Johnson. In this vein, counsel emphasized that Johnson missed the technical definition of mental
retardation by a mere two points on his latést IQ evaluation and suffered from severe learning
disabilities. Such a tactic was entirely reasonable. Johnson’s Claim IV.B.1 will be dismissed.

XII. INEFFECTIVE ASSISTANCE OF COUNSEL AS CAUSE EXCUSING

PROCEDURAL DEFAULT OF PROSECUTORIAL MISCONDUCT CLAIMS

Tipton V.B.3.d.v, V.F.1j
Johnson II.C.4.f, IV.A.8,

In the above listed claims, Tipton and Johnson generally fault counsel forgfailing to stop the
purported onslaught of prosecutorial misconduct. In order to prevail on a claim of prosecutorial
misconduct, a defendant must demonstrate that: “ (1) the prosecutor's remarks and conduct must in
fgct have been improper, and (2) such remarks or conduct must have prejudicially affected the
defendant's substantial rights so as to deprive the defendant of a fair trial." United States v. Golding
168 F.3d 700, 702 (4™ Cir. 1999)(internal quotations omitted). Here, Tipton and Johnson contend
that both of the above components were satisfied because during the guilt phase the prosecutors
vouched for their witnesses, suggested that a government witness had passed a polygraph test,
introduced inadmissible evidence that the Defendants were threats to the lives of witnesses,

improperly emphasized that Tipton and the other defendants did not testify, treated Tipton and the

other Defendants as a group, and duped the trial court into believing witnesses were in the witness

84

APP.141



protection program in order to deny the Defendants access to the witr'nésses.,“4 Of course, the question
here is not whether the prosecution engaged in misconduct, but whether that misconduct, either
individually or collectively, was so egregious. that counsel’s failure to challenge the misconduct at
trial or on appeal denied Tipton and Johnson the right to effective assistance of counsel. It is to that
question that the Court now turns.

A. Counsel Failed To Object To The Testimony Of Several Cooperating Witnesses
Whose Testimony Violated 18 U.S.C. § 201(c)(2).

Tipton V.F.1.k. Defaulted Tipton V.E.15
Johnson Defaulted Johnson V.M
Roane IV.F Defaulted Roane 1.d.%

These claims are grounded in the now vacated panel decision in United States v. Singleton,

144 F.3d 1343 (10" Cir. 1998), vacated on reh.’g en banc, 165 F.3d 1297, 12§9 (10" Cir. 1999).
Title 18 U.S.C. Section 201(c)(2) does not prohibit the United States from offering leniency in
exchange for testimony, see United States v. Richardson, 195 F.3d 192, 196-97 (4th Cir. 1999), or
"from acting in accordance with the long-standing practice and statutory authority to bay fees,
expenses, and rewards to informants even when the payment is solely for testimdny, s0 long as the

~ payment is not for or because of any corruption of the truth of testimony." United States v. Anty,

203 F.3d 305, 311 (4th Cir. 2000). None of the Defendants have demonstrated that the United States

* The Defendants’ claims that the prosecution engaged in misconduct by introducing
testimony without foundation and otherwise engaged in misconduct with regards to the CCE
charges were rejected supra at Section V.C and V.D . Tipton and Johnson also assert the
prosecution engaged in the following misconduct at sentencing: the prosecution made
unsupported argument regarding the conditions Johnson and Tipton would face in prison; the
prosecution misled the jury into believing it had a duty to impose the death sentence; the
prosecution argued that sentencing should be based on deterrence. The claims that the
prosecution engaged in misconduct at sentencing are addressed infra at. XI1I1.C.4.

4 Roane suggests that novelty rather than ineffective assistance of counsel excused his
default.
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offered a witne;s inducements “for or because of any corruption of the truth of [the] testimony.”
Id. Accordingly, the Defendants cannot demonstrate that counsel were deficient or that they were
in any way prejudiced by the failure to raise the claim. The above described claims will be
dismissed.

B. Purported Prosecutorial Misconduct With Regards To The Witness List

Tipton Defaulted V.E.5. '

Roane Defaulted L.a

Tipton and Roane assert that “the prosecution improperly duped the trial court into permitting
it to withhold its witnesses’ addresses because they ostensibiy héd been placed in the federal witness
protection program when in fact they had not;” Tipton’s Index of claims at 15-16. This claim lacks
a basis in fact. The record before the Court indicates that the prosecution clearly jndicated on the
witness list that some witnesses were actually in the “Witness Protection Program” while others were
merely “in protective custody” or “in protection.” Clerk’s Record # 393 at 2; # 416. The Court’s
Order of January 5, 1993 recognized the distinction between witnessgs in protective custody or
protection and those formally in the Witness Protection Program. Clerk’s Record # 397 at'l. The
order did not direct the United States to provide defense counsel with any access to witnesses listed
in the “Witness Protection Program” while the United States was required to make arrangements to
permit defense counsel to meet with the witnesses “in protection” or “protective custody.” Id. -
Nevertheless, the record indicates that the government provided defense counsel with ‘an opportunity
to speak with all witnesses in any protective status prior to trial. However, the majority of witnesses
declined to speak with defense counsel. On appeal counsel claimed that the Couﬁ erred by failing

to provide him with addresses of the witnesses in the Witness Protection Program or some other

form of protection. The Fourth Circuit rejected that claim noting that “[a]ccess was ultimately
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provided, and though appellants quarrel with its timing and its circumstances, they have offered
nothing indicating that they were actually harmed by the delay.” United States v. Tipton, 90 F.3d
861, 889 (4™ Cir. 1996). Thus, counsel reasonably eschewed pressing the claim urged here by Roane
and Tipton because the prosecution did not engage in any misconduct and they cannot demonstrate
how they were harmed by the prosecution’s conduct. Additionally, Roane and Tipton allege that this
claim 1s not defaulted because the facts supporting this claim were not available at the time of his
appeal. They fail to identify any recently discovered facts that support such an allegation of cause.
Accordingly, the above described claims are defaulted and will be dismissed.
C. Purportedly Improper Comments By The Prosecution
Even when the prosecution makes inappropriate remarks, a defendant is not &ntitled to relief
unless the offending remarks or conduct “prejudicially affected the defendant's substantial rights so
as to deprive [him] of a fair trial." United States v. Adam, 70 F.3d 776, 780 (4th Cir. 1995). The
following factors are relevant to that inquiry:
(1) the degree to which the prosecutor's remarks have a tendency to
mislead the jury and to prejudice the accused; (2) whether the remarks
were isolated or extensive; (3) absent the remarks, the strength of
competent proof introduced to establish the guilt of the accused; and
(4) whether the comments were deliberately placed before the jury to
divert attention to extraneous matters . . . .(5) whether the prosecutor's

remarks were invited by improper conduct of defense counsel . . .,
and (6) whether curative instructions were given to the jury.

See United States v. Wilson, 135 F.3d 29_1; 299 (4™ Cir. 1998)(internal quotations and citations
omitted). “These factors are examined in the context of the entire trial, and no one factor is
dispositive.” Id. However, the prosecutorial misconduct claims are defaulted and Tipton and

Johnson must demonstrate cause and prejudice to excuse their default. As the discussion below
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reflects, while some of the prosecution’s comments were improper, in no single instance (or
collectively), do the aforedescribed factors so favor a finding of prejudice that counsel was deficient
for failing to pursue the claim of prosecutorial misconduct.
1. The Prosecution Introduced Inadmissible Evidence Through Which
They Vouched That The Defendants Were Threats To The Lives Of The
Witnesses :
Tipton Defaulted V.EA4.
Johnson Defaulted . V.B
Johnson and Tipton complain that the Government improperly elicited testimony from
Johnny Byrd, Hussone Jones, Denise Berkley, Denis Moody, Valerie Butler, Robert Davis, Stanley
Smithers and Montez McCoy regarding their protective custody status to suggest to the jury that the
Defendants posed an ongoing threat to the lives of these witnesses. “The;Government may
appropriately introduce evidence of their witnesses' particiﬁation in the Witness Protection Program
in order to counter any inference of improper motivation or bias and, under some circumstances, may

present this evidence on direct examination in anticipation of a defense attack upon the witnesses'

credibility.” United States v. Melia, 691 F.2d 672v, 675 (4™ Cir. 1982). The key question on this

score is whether the prosecution was not merely using such testimony to rebut, “the appearance of
special treatment and improper motivation” but was unfairly exploiting the inference that fear of a
particular defendant caused the Witness to seek the state’s protection. Id. at 675-6.

In the Defendants’ opening statements and.questions on cross;exarninatién, defense counsel
suggested that the Government’s principal witnesses were testifying because they were simply
“bounty hunters” seeking financial rewards and personal gain in exchange for their testimony. See,
e.g., 837, 849-54. Thereafter, the Court refused the Government’s request to allow its witnesses to

testify as to their protective custody status, unless and until, the defense opened the door on cross-
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examination. T};us, when the defense counsel elicited that the Government was paying Hussone
Jones’ rent, on rédirect ‘J ones explained that he was in danger and had beeﬁ placed in the Witness
Protection Program. Denise~ Berkley’s testimony. gbout‘which the Defendants currently complain
followed a similar sequence of tlevents.“6 Although Berkley and Jones mentioned concerns for their
safety, the prosecution did not attempt in either case to capitalize on these comments.

However, with respect to Denis Moody,\ Valerie Butler, Robert Davis*’, Stanley Smithers,
and Montez McCoy, the prosecution jumped the gun and on direct examination elicited testimony
about their participation in the Witness Protection Program or about perceived threats to their safety.
On direct examination, the prosecution asked Davis why he was testifying, to which he responded,
“[m]y brother and sister got killed. And I felt I would be next.” Tr. at 1906-7.  On direct
examination, Stanley Smithers explained that a state court had continued a show cause against him
because he was currently in the Witness Protection Program. Tr. at 2099. On direct examination,
eight year old Montez McCoy testified that the Marshals héd moved his family to New York. Tr.
at 2276. On direct examination, Valerie Butler explained that her children were not living with her
because she was in the Witness Protection Program; Tr. at 2686. Although the above comments
were technically improper and intentionally introduced, its potential for unfair prejudice was partly

mitigated by the jury’s understanding that the prosecution was countering the defense’s repeated

% On cross-examination, the defense elicited from Denise Berkley that the United States
had relocated her and paid the majority of her bills. Defense counsel further suggested by the
tenor of his questioning that the promise of such support was made as an initial inducement to
get Berkley to cooperate. On redirect, Berkley explained that she received support because she
feared for her safety and had asked to be placed in the Witness Protection Program.

47 On cross-examination, defense counsel did attempt to impeach Davis regarding the
benefits he had received in exchange for his testimony. Tr. at 1933-34, 1952.
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assertion that the witnesses were simply bounty hunters out for personal gain. See United States v.

Young, 470 U.S. 1, 12-13, 17 (1985). Moreover, any impressior‘l that the Defendants posed a threat
to the lives of the witnessés was not the result of the isolated comments cited above but the
abundance of properly admitted evidence reflecting that Johnson and Tipton did not want to leave
any untrustworthy wimeéses to their crimes. For example, Montez McCoy’s comment that he had
been moved to New York can hardly been deemed to have unfairly prejudiced the defense in light
of Butler’s testimony regarding a three way pho;'le call between Tiﬁton, Johnson and Roane during
which Tipton had told Roane and J ohnson that they were dumb for not killing Montez McCoy and
the other witnesses to the Torrick Brown murder. Roane then responded that he wanted to kill
Martha McCoy and people were trying to locate her for that purpose. Tr. at 272%—29. Butler’s
testimony in this regard was com')borated by Hussone Jones who testiﬁed that hé heard Tipton say
that Roane “should go back and get the kids” because there “[c]oulcin’t be a witness” if there were
“[n]o survivors.” Tr. at 1580.- Similarly, the record reﬂectedv that Chiles and Talley were murdered
in part to stop them from testifying. Sterling Hardy testified that, while in jail, he told Lance Thomas
that he was worried that Linwood Chiles was going to testify “against everybody.” Tr. at 2191.
Thomas told Hardy not to worry because Tipton and Johnson would “take care of” Chiles. Tr. at
2191. And, Johnson told Charles Townes he killed Chiles because he thought Chiles was talking
to the police. Tr. at 1191-92; see Tr. at 2707. The record also suggests that Talley was murdered
because 'i“ipton and Roane thought he was involved with the pvolice. Tr. at 1566-67. In summary,
it would be nigh impossible to demonstrate unfair prejudice from the brief references to the safety

concerns of witnesses because the Defendants were on trial for murdering several potential

witnesses. The record was replete with admissible evidence of their efforts to eliminate anyone who
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posed a threat to the continued vitality of their drug enterprise and the defense invited many of the
prosecution’s closing comments by its repeated references to the witnesses as bounty hunters. Tipton
and Johnson have not demonstrated that counsel were or that they were pfejixdiced by the failure to
pursue the issue at trial or on appeal. The above listed claims will be dismissed.
2. The Prosecutors Suggested That A Govern’ment Witness
Had Passed A Polygraph Test
Johnson Defaulted V.F.
Tipton Defaulted V.E.8
On redirect examination of Jerry Gaiters, the prosecutor asked Gaiters if he fully cooperated
with the police with respect to the murder 6f Katrina Rozier and did everything that was requested
of him, “including taking a test.” Tr. at 2428. Gaiters responded yes to each of these questions. Id.
Counsel objected and movéd for a mistrial. Id. The Court sustained the objecti:m but denied the
motion for a mistrial.
The Govelfnrnent concedes, as it must, that the reference to the polygraph was deliberate and
improper. However, counsel reasonably eschewed requesting a specific curative instruction since
such an instruction could likely draw more attention to Gaiters’ ambiguous remark. Nor does this

single reference to a “test,” pertaining to the uncharged criminal conduct of the murder of Rozier,

provide counsel with a strong claim for relief. See United States v. Tedder, 801 F.2d 1437, 1445 (4"

Cir. 1986)(rejecting request for mistrial because brevity of polygraph remark without reference to
results of test and witness’ lengthy examiﬁation mitigated potential for prejudice). Hence, appellate
counsel’s failure to raise the issue on appeal was not deficient. See Plath v. Moore, 130 F.3d 595,
600-01 (4" Cir. 1997)(concluding petitioner could not demonstrate prejudice flowing from counsel’s
failure to object to brief reference to polygraph exam where results of exam were not mentioned and
jury had ample opportunity to assess the witness’ credibility); see also Amold v. Evatt, 113 F.3d
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1352, 1363 (4™ Cir. 1997). Accordingly, the above described claims will be dismissed.

3. Purported Improper Remarks By the Prosecution During The Guilt
Phase Arguments '

a. Counsel were deficient for failing to object to prosecutor's
improper closing arguments regarding the supervision element

Johnson II.C.4.d Defaulted I.C.3.b_

Tipton V.B.3.d.(iii) Defaulted V.B.3.c.(ii)

After recapping the Government's evidence on the continuing series element, the prosecutor
went on to the third and fourth elements*® where he stated:

The next thing we must have proven to you in order to find
them guilty of a CCE is that it was undertaken with five or more
people acting in conjunction. And, in deciding this remind yourself
of the testimony of Gregg Scott about the New York Boyz. There
were 30 or so New York Boyz operating in Trenton, each of who
recruited to themselves workers. In Richmond, when the New Yog(l
Boyz came south with "Whitey," you had the following people, at
least, who were working with them in the sale or distribution of
cocaine. You had Denise Berkley, Priscilla Greene, Curt Thorne,
Linwood Chiles, Jerry Gaiters, Sterling Hardy, "Papoose" Davis,
Hussone Jones, Charles Townes, "Man Man," Maurice Saunders,
Antwoine Brooks. You had the people from Charles City that were
testified about. You had Pam Williams, Charlotte Moore, Greg:
Noble, Sam Taylor, and a number of others you have heard testimony

“® In order to convict a defendant of engaging in a continuing criminal enterprise the
Government must prove:
(1) defendant committed a felony violation of the federal drug
laws; (2) such violation was part of a continuing series of
violations of the drug laws; (3) the series of violations were
undertaken by defendant in concert with five or more persons; (4)
defendant served as an organizer or supervisor, or in another
management capacity with respect to these other persons; and (5)
defendant derived substantial income or resources from the
continuing series of violations.
United States v. Ricks, 882 F.2d 885, 890-91 (4th Cir. 1989).
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“ Johnson and Tipton claim that as a matter of law none of the listed individuals were
capable of being a CCE supervisee. As discussed in Section V, the Defendants cannot
demonstrate any prejudice on this issue because the jury was properly instructed on the
supervision element and there was an abundance of evidence supporting the conclusion that
Berkley, Thomne, Gaiters, Chiles, Davis, Jones, Townes, Saunders and numerous others were

supervisees.

about.”
' So that aspect of the CCE is also very clearly proven in this
case. That is not an issue. A

What is an issue -- let me back up as to the five or more
people. Youneed not find that everyone of these people charged with

the CCE, and charged with the CCE are "Whitey," "C.0O." and James

Roane, you need not find that each and everyone one of these people
supervised five or more persons themselves. You need only find as

a group, there were five or more people involved in the distribution
of cocaine, [hereinafter the first comment] just here in the City of

Richmond.

But what will be an issue and what you do need to determine
in order to determine that indeed a CCE was operated by these
people, Continuing Criminal Enterprise was operated by these people,
is whether "Whitey," "C.0.,” and "J.R." occupied a position of
organizer or supervisor. And I suggest to you in that regard, the
testimony is also clear and unequivocal. They came down with their
source of supply from New York, their source of cocaine, and they
orchestrated, organized the people we have already mentioned to you

in a distribution outlet, a distribution network. Each and every !

witness who took that stand testified remarkably consistently
concerning the relationship of one with another; that "J.R.," "O," and
"Whitey," "V" were partners or bosses; that they were the people who
organized the workers, who went out and recruited the workers. who
supplied the workers with the cocaine, and that those workers went
forth and sold their cocaine on the streets of Richmond. That's all
that is required by the law. [the second comment] It is not required
by the law, as will be argued, I suggest, that they need to provide
explicit directions in and orders to each and every one of the people
who sold cocaine for them. Although there has been testimony that
indeed they supplied directions and orders to each and everyone of
these people, that is not necessary for you to find them guilty of
operating a Continuing Criminal Enterprise. The language is clear
there. All you need to find is that they organized people. And indeed
the evidence is clear and unequivocal that they organized a number
of people here in the City of Richmond to sell drugs.
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Tr. at 2983-86. The Tipton and Johnson argue that the prosecutor's statements misstated the law and
encouraged the jury to convict the Defendants without proof that each Defendant acted as a
supervisor or organizer with respect to five 61' more persons. Additionally, Tipton and Johnson
assert that counsel should have objected to the following argument in rebuttal which they contend
was inapproﬁriate because the prosecutof sought to avoid the issue of supervision by focusing on
inflammatory issues and suggesting that because the case involved drug distribution the jury should
convict the Defendants.

‘My colleagues have told you and told you and told you how
there is no organization here. There is no management. There is no
supervision. They say all those things have to be done. It is not true.
[the third comment] Judge Spencer will tell you what the law is and
I will suggest to you the law is that it only requires a person, to
organize, to supervise or to supervise five or more people in a criminal
activity. Mr. Cooley's little cute WonderBread-Safeway joke was
interesting yesterday, but it didn't have anything to do with what we
are about. Because we are talking about illegal crack cocaine. We are

talking about killings. And we are talking about the furtherance of that

killing that was done for the furtherance of the conspiracy. The
" conspiracy to distribute crack cocaine and to make money. [the fourth

comment] It is not about the legal bread business or Safeway. It is’a
good analogy, but it does not make any difference. We are talking

about apples and oranges. . We are talking about a criminal enterprise

and a criminal nature. He is talking about a legitimate business. [the
fifth comment]

Tr. at 3187-88.

Taken in context, the second and third highlighted comments do not misiead the jury as to
the supervision ciement. Rather, these comments simply remind the jury that the supervision
element is disjunctive and the Govemmént satisﬁeé the elément by demonstrating that the Defendant
organized or managed or supervised five or more persons. The fourth and fifth comments were a

fair response by the prosecutor to counsel’s analogy that there was no supervision because their
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relationship to the workers was analogous to the Wonderbread-man who simply delivers his bread
to the grocery store. Moreover, “the question we have to ask is not whether the prosecutor's
comments were proper, but whether they were so improper that counsel's only defensible choice was

to interrupt those comments with an objection.” Bussard v. Lockhart, 32 F.3d 322, 324 (8" Cir.

1994 ). see United States v. Young, 470 U.S. 1, 13 (1985). Here, counsel reasonably eschewed

objecting to the second through fifth comments because they were sufficiently within the bounds of
fair argument.

Although the first highlighted comment is not an accurate statement of the law, Tipton and
Johnson were not prejudiced by the absence of an objeétion. As noted previously, the Court
instructed the jury that the supervision element required the Government to prove that each
defendant individually supervised or organized five individuals. Tr. at 3211-12. The Court
repeatedly instructed the jury that "your source as to the law is the Court,"not the lawyers. Tr. at 887,
see also Tr. 758-59, 972, 3193-95, And, the prosecutor reiterated that instruction.

The Court will instruct you as to what the law is. What I say is the-

law, what any one of these counsel says is the law, is not necessarily

what the law is. What the Court instructs you that the law is is what

the law is. What the Court tells you is the law is the law that you

must follow.
Tr. at 2961.%° The Court's instructions, and the prosecutor’s admonitions foreclose any suggestion
that the jury applied the prosecution’s single inaccurate statement of the law, rather than the

appropriate instruction supplied to them by the Court. Accordingly, neither Tipton nor Johnson have

demonstrated that they were prejudiced by counsel’s failure to take action with respect to the first

50 The prosecutor prefaced his CCE argument with a reminder to the jury that "the Court
is going to apprize you of what the law is." Tr. at 2982.
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comment. Tl;e above listed claims will be dismissed.

b. The prosecutors misled the jury i)y vouching (often in
inflammatory terms) to their personal belief in the Defendant’s
guilt and the veracity of the prosecution witnesses

Johnson Defaulted Claim V.A

Tipton Defaulted Claim V.E.3

It is improper for a prosecutor to vouch for, or bolster the testimony of, its own witnesses.
United States v. Lewis, 10 F.3d 1086, 1089 (4th Cir. 1993). “Vouching occurs when a prosecutor
indicates a personal belief in the credibility or honésty of a witness; bolstering is an implication by
the government that tﬁe testimonyofa wifness is corrobqrated by evidence known to the government
but not known to the jury." United States v. ‘Sanchez, 118 F.3d 192, 198 (4™ Cir. 1997). In asserting
that appellate counsel were deficient for failing to pursue the claim urged here, Tilpton and Johnson
overstate the occasions the prosecutor engaged in impermissible vouching and ignore the abundance
of curative instructions provided by the Court.
During closing argument, the prosecution made thé following highlighted comments, which
Tipton and Johnson assert were iﬁproper vouching. |
Closing statement is . . . to give us an opportunity to argue to you

what we believe, what inferences we believe you should draw from
the evidence . . .

Tr. at 2956-7.

There is no 848 murder here, no murder in furtherance of a
Continuing Criminal Enterprise charged here, because we know, it
was murder over a woman. We know that Robin Cooper was the
cause of that murder of Torrick Brown . . . [w]e also know that
despite the fact that that murder occurred . . . and was done by James
Roane other members of the conspiracy joined him to help that
murder.

Tr. at 3003-4. The mere use of the words “we believe” or “we know” does not constitute improper
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vouching or bolstering because it was not done to suggest a personal belief in the credibility of a

particular witness or imply to the jury that information known to the government but not placed

before the jury corroborates the prosecution’s version of events. See United States v. Adam, 70

F.3d 776, 780 (4th Cir. 1995) (noting that prosecutor's use of the phrase "I think" in an innocuous,

conversational sense "d[id] not suggest an attempt to replace the evidence with the prosecutor's

personal judgments"). Indeed, in both of the instances complained of above, the prosecutor’s

argument in the surrounding text directed the jury to consider the evidence as the barometer for

judging what it should know or believe.

provide Johnson or Tipton with a viable basis for challenging their convictions.,

There is no evidence, ladies and gentleman, with the exception of
Hardy, Sterling Hardy and Gaiters, that any of the people brought
forth by the government and placed in this witness stand to provide
evidence to you knowingly and willingly engaged in a murder . . . .
% Xk % *k
... the government has told these people that the words that they give
to you from that witness stand will not be used to prosecute them,
with the exception of Hardy and Gaiters, who were knowingly
involved in murders by their own testimony, who are facing
sentencing in this Court, by this Judge, for their involvement in those
murders. Ladies and gentlemen, again I remind you, you cannot
penetrate a conspiracy without some of the participants in the
conspiracy cooperating with you. It is not an exact science. Use-
immunity agreements had to be given. We feel like we gave use
immunity only to those people who were not the murderers in this
case. There has been no evidence that anyone other than Richard
Tipton, Cory Johnson, Lance Thomas, Sterling Hardy and Jerry
Gaiters were involved in the murders.

The highlighted remark set forth below, though perhaps a misstep by the proseéutor, did not

5! Nor was the prosecution’s references to the portions of the witnesses’ plea agreements

that required them to testify truthfully good fodder for an appeal. Tr. at 2968; see United States
v. Henderson, 717 F.2d 135, 137-8 (4th Cir. 1983); Jenner v. Class, 79 F.3d 736, 739 (8" Cir.

1996).
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Tr. at 2966-68. While the comment may be read to suggest factors not presented to the jury played
a part in the distribution of use immunity, the unfair prejudicial effect was marginal because (1) it
was isolated; (2) it did not deflect any plausible suggestion of guilt from one of the witnesses™ onto
the defendants; (3) the evidence of Johnson and Tiptoﬁ’s guilt of the murders was overwhelming;
and, (4) the jury was instructed that comments of the attorneys were not evidence and that “the
testimony of one who provides evidence against a defendant . . . for immunity from punishment . .
. must always be weighed by the jury with greater care and caution than the testimony of an ordinary
witness . . . . such testimony is aiways tobe feceived with caution and weighed with great care.” Tr.
at 3199-32000. |

Indeed, the protective hedge of instructions issued by the Court provi‘ded a strong

disincentive to appellate counsel hoping to demonstrate prejudice flowing from any improper

comments by the prosecution. See Bennet v. Angelone, 92 F.3d 1336, 1346-7 (4™ Cir. 1996); United

States v. Francisco, 35 F.3d‘ 116, 120 (4th Cir; 1994). At the outset of the trial, the Court explained

that:

Certain things are not evidence and it is important that you
understand what is not evidence . . . . First of all, statements,
arguments, questions by lawyers are not evidence. Objections to the
questions are not evidence . . . . You should not be influenced by the
objection or the Court’s ruling on it. If the objection is sustained, .
ignore the question. If the objection is overruled, treat the answer like

any other.
Tr. at 759. After opening statements, the Court admonished the jury that,

[t]he evidence in this matter is what comes from the witness stand,

52 Although the defense counsel tried to implicate Byrd in the Talley death, as reflected
supra, Tipton’s guilt on that matter was overwhelming.
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the exhibits, and any stipulations. The statements, comments
arguments by lawyers are not evidence and should not be accepted as
such. A classic example is that we had a couple of objections.
Tr. at 887-88. Finally, after closing arguments in the penalty phase, the Court instructed the jury:
it is your duty to determine the facts. And in so domg, you must only
consider the evidence that I have admitted in the case. The term
‘evidence’ includes the sworn testimony of the witnesses and the
exhibits admitted into the record, and any stipulations or agreements
between the parties.
Remember that any statements, objections, or arguments made
by the lawyers are not evidence in the case. . . . What the lawyers say
is not binding upon you. - .
Tr. at 3194-95. Given the instructions provided to the jury and the evidence arrayed against their
client, counsel wisely refrained from pursuing the claims urged here by Tipton and Johnson.
For example, Tipton and Johnson fault counsel for failing to raise on appgal an exchange
where the prosecution purportedly vouched for Gaiters by the manner in which it asked questions.*
In light of the fact the objection was sustained and that Woody’s subsequent proper testimony

corroborated Gaiters’ account, and the Court’s instructions; any unfair prejudice to the defense was

unmeasurable.** Next, Johnson and Tipton contend that the prosecution engaged in misconduct

% The prosecution asked Detective Woody whether Gaiters “is telling the truth” regarding
the Armstrong, Long, and Carter murders. Tr. at 2442-43. Counsel objected and the objection
was sustained. Tr. at 2443. Detective Woody then testified that Gaiters had consistently
described the motive and the manner in whlch Johnson had committed the triple murder. Tr. at
2443. -

% The defense later called Woody as a witness. In response to defense questions, Woody
testified that in consideration for information, the police had dropped a number of petty charges
against Gaiters. Counsel asked whether a number of more serious charges including a murder
charge, a rape charge and a robbery charge against Gaiters also had been dropped. Woody
responded affirmatively to this question. On cross-examination, the prosecution asked if the
murder, rape and robbery charges were dismissed in con31derat10n for cooperation or because the

“investigation revealed that he had not committed” the particular crime. Tr. at 2855. Woody
responded that the charges were dismissed based on Gaiters’ apparent lack of culpability rather
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when it asked Roane’s psychiatric expert whether he considered Roane to be “a virtual killing
machine.” Tr. at 3770. The Court sustained the objection. While the prosécution’s question was
improper, appellate counsel ~for Johnson and Tipton were hardly deficient for failing to pursue the
issue on appeal; the question was not directed to their client, the objection was sustained, and the
Court instructed the jury to ignore a queétion if any objection is sustained. The Defendants also
complain about the manner in which the prosecution twice phrased its objections. Even if such
remarks were improper, they were hardly worthy of appellate consideration. See Tr. at 1983, 2053-
54.

Finally, Johnson and Tipton complain that the prosecution engaged in misconduct during the
sentencing p hase w hen t wice d uring o pening argument, and o ﬁce during ¢ losin%a rgument he
referred to them as “mass murderers.” Counsel reasonably abstained from appealing the issue
because that appears to be a fair description of their clients. In light of the instructions provided, the
context of the purportedly improper cotnme_nts and the abundance of evidence, counsel reasonably
decided not to appeal the issues urged by Tipton and Johnson in Claims V.E.3 and V.A and such
claims will be dismissed. | |

c. The prosecutors misled the jury by treating the Defendants as a group,
rather than as individuals
Tipton Defaulted Claim V.E.9
Johnson Defaulted Claim V.G.
During guilt phase closing arguments, tﬁe prosecutibn told the jury that,
What happened on January 14? James Roane, Cory Johnson, and
Richard Tipton and ‘V’ Mack get Pam Williams to go buy this

Intratec and the AA Arms handguns. What do they do with these
guns next? They take them to ‘Papoose’ Davis’ house . . . [Tipton’s

than for any consideration for his cooperation.
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co.unsel’s objection to the use of ‘they’ overruled] . . . They come up
there that day on January 14", get the guns, and go take a life, that of
Peyton Maurice Johnson. They come back and brag about their
marksmanship.
Tr. at 3176. J ohnson contends that the prosecutor misled the jury because there was no evidence
linking him to Williams’ purchase of the handguns and Tipton contends there is no evidence that he
shot Peyton Johnson. Johnson is simply wrong. Although Roane and Thomas accompanied
Williams to the gun shop, Johnson gave Williams crack cocaine in partial payment for her aid in
obtaining the guns and told Williams’ boyfriend that Williams was required to complete the
transaction when she attempted to back out of purchasing the guns. |
Although it may be reasonably inferred that Tipton approved of the murder of Peyton
Maurice Johnson, it was imprecise and sloppy for the prosecution to suggest, durfng guilt phase
closing argument, that Tipton had actually shot Peyton Johnson.”® However, in light of the

abundance of evidence of guilt, the precise verdict forms, and Court’s instructions®, appellate

counsel would have had an impossible task in demonstrating their clients were prejudiced by the

55 Tipton and Johnson also restate their complaint, rejected above (see supra first
comment and fifth comment Section XII1.C.3.a) , that the prosecutor misstated the law when he
suggested the supervision element was satisfied if the Defendants had collectively supervised
five persons.

56 At the beginning of the trial, the Court instructed the jury that, "Each defendant's case
should be considered independently.” Tr. at 35. After opening statements the Court stated, “one
final thing before I make the admonishment and let you go: the defendants are chargedina
number of Counts, and there are obviously four defendants. Each defendant is entitled to
individual consideration. They cannot be grouped. When the time comes for you to decide guilt
or innocence, you will consider each defendant individually, as it relates to each count in which
that defendant may be charged.” Tr. at 888. And the jury was admonished in closing
instructions that "the case of each defendant should be considered separately and individually.
The fact that you may find one or more of the accused guilty or not guilty should not control your
verdict as to any other offense or any other defendant." Tr. at 3231.

101

APP.158



prosecutor’s occasional collective references to the Defendants. Tipton and Johnson’s challenges
to the prosecutor’s collective references during the sentencing phase are addressed below.

4. Alleged Improper Comments By The Prosecution During The Penalty
Phase

a. The prosecutors misled the jury by treating the Defendants as a
group, rather than as individuals
Tipton Defaulted Claim V.E.9
Johnson Defaulted Claim V.G.

One of the nonstatutory aggravating factors was that the defendant was a knowing and willing
member of a conspiracy which had as one of its goals the murder of individuals other than those for
which the defendant was charged.”” In opening statement at the sentencing phase, the prosecution
suggested this factor was satisfied because, “it is clear that each one of them integded to kill other

people to hide this conspiracy. They intended to kill Martha McCoy and her children because they

survived and were witnesses.” Tr. at 2228. “Remember under the law of conspiracy, they are guilty

of each and every one of the acts that they did together.”Tr. at 33.30.58 Contrary to Tipton and

Johnson’s suggestion, the underlined comment was permissible because it does not encourage the
jury to collectively assign blame based on membership in a conspiracy but based on jointly

committed actions.

57 To support that factor, the Government reintroduced the guilt phase evidence. The
Government also presented further evidence that Johnson, Tipton, and Roane, while incarcerated,
had planned to kill several witnesses: Johnson told another inmate he planned to kill Detective
Woody; Roane told Douglas Cunningham, Martha McCoy’s boyfriend, there was $10,000 “hit”
on McCoy’s life if she testified, and that McCoy’s uncle “was going to be the next one,” Tr.
3361; Tipton told Cunningham, “that something was going to happen to me if I was to testify,”
Tr. at 3359; and Willie Seward overheard Tipton using the phone to tell someone that “he wanted
Detective Woody killed . . .” Tr. at 3385.

%8 Shortly thereafter, the prosecutor stressed that each defendant was “due individual
consideration in your rendering of your verdict.” Tr. 3332.
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Next, J oﬁ'nson and Tipton contend that the prosecﬁtdr madea number of collective references
in closing argument that were improper. “They deserve the maximum ;;unishment, ladies and
gentlemen, because in additi‘on to their drug dealing, they chose to kill ten people.” Tr. at 3903; “We
have been in trial for five weeks, the same length of time within a week that these three people killed
ten—>." Tr. at 3945. “They know how to do these crimes.” Tr. at 3948. Appellate counsel did not
ignore these above comments by the prosecution. Rather, appellate counsel cited these comments
to support their primary challenge to the Defeﬁdmts’ sentence; that the failure to conduct separate
penalty hearings denied them individualized consideration. See Roane App. Brief at 120. In
rejecting that argument the Fourth Circuit concluded that “the court’s frequent instructions on the
need to give each defendant’s case individualized consideration sufficed to redgce the risk to

acceptable levels.” United States v. Tipton, 90 F.3d 861, 892 (4™ Cir. 1996)(noting any risk of unfair

prejudice was diminished by the separate packets of penalty verdict forms for each Defendant and
the Court remonstrances to the Government to “be specific” and to “do it individually” when
objections were made). Appellate counsel’s use of the prosecution’s improper collective references
to support his challenge to the joint penalty hearing, rather than in support of a separate claim of
prosecutorial misconduct, reflects effeétive appellate advocacy. Moreover, the Court’s repeated
instructions foreclose any suggestion of prejudice.* Hence, Johnson and Tipton’s assertion that

ineffective assistance of counsel excuses their default is rejected because they have not demonstrated

59" At this point, Tipton’s counsel objected to the use of “these” and the amount of
murders. The Court sustained the objection. -

% The Court’s closing instructions repeatedly emphasized that each defendant was to be
judged individually. Tr. 3985-86, 4002. The Court repeated during closing instructions that the
arguments of lawyers were not evidence and it is the juror’s recollection of the evidence that
controls. Tr. at 3996.
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that counsel was deficient or that they were prejudiced. Tipton’s Claim V.E.9 and Johnson’s claim
Claim V.G will be dismissed.

b. The prosecutor misled the jury by improperly emphasizing that
the defendants did not testify
Defaulted Tipton V.E.7 .
. Defaulted Johnson V.E

Tipton and Johnson assert that the prosecutor engaged in misconduct when he repeatedly
commented upon their silence. The most egregious of these comments occurred during the closing
argument. The prosecutor noted that Tipton had told his experts about the deprivation of his youfh
which his experts had then conveyed to the jury, yet, “[h]ave you once seen from that witness stand
this week an iota of remorsefulness from that man?” Tr. at 3897. Counsel objected. The Court
sustained the objection and admonished the prosecutor “don’t get stupid in the end 3t this, please.”
Id. Immediately, upon the conclusion of the prosecutor’s argument the Court instructed the jury as
follows: |

Mr. Vick, in the zeal of his argument, indicated that Mr.
Tipton had spoken many times and openly to the defense expert and -
they took the stand and discussed that. He then followed that up with
“But you haven’t seen one iota of remorse from the witness stand.”

You cannot, you will not, ever require a defendant to take the
stand. The defendant doesn’t have to testify. The defendant doesn’t
have any burden to prove that he should not be put to death. The N
burden is on the government to prove beyond a reasonable doubt that
a defendant should be put to death. ,

AsIwill indicate to you in further instructions, as I’ve said to
you earlier in the first part of the trial, the argument on the part of
counsel is just that. It is not evidence. And you must consider it in
that light. But under no circumstances are you to take that kind of
argument as indicating that the defendant has an obligation to take the
stand and tell you something, even if to indicate remorse. Do you
understand?

Tr. at 3906-7. Later, the Court denied the Defendants’ motion for mistrial. Tipton’s counsel
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appealed that decision and the Fourth Circuit summarily rejected the claim. United States v. Tipton,
90 F.3d 861, 901 n.25 (4 Cir. 1996).

Tipton and Johnson contend that appellate counsel should have shorn up this claim by
pointing to .other instances where the prosecutor purportedly made improper comments about their
silence. The following rule is used to assess whether argument by the prosecution constitutes an
- improper comment on the defendant’s failure to testify, “[w]as the language used manifestly
intended to be, or was it of such character that the jury would naturally and necessarily take it to be
a comment on the failure of the accused to testify?" United States v. Francis, 82 F.3d 77, 78 (4" Cir.

1996)(quoting United States v. Anderson, 481 F.2d 685, 701 (4th Cir. 1973)). In answering that

question, the Court must look to the context in which the comment was made. _S__gg Francais, 82 F.3d
at 78. Because, as reflected below, the other remarks, in context, are not indicative of a manifest
intent to comment upon the defendants’ failure to testify and are more readily understood to
comment upon the evidence and defense counsel’s arguments, counsel reasonably eschewed
pursuing the claims urged here by Johnson and Tipton. See Batesv. Lee, 308 F.3d. 411;420-22 (4"
Cir. 2002).
During the sentencing phase closing arguments, the prosecution summarized Johnson’s case

in mitigation as follows,

As to Mr. Cory Johnson, he too says, “I’ve had a bad youth. I’ve got

a learning disability. I should therefore be excused from

blameworthiness for what I have done.” You can’t do that, ladies and

gentleman. The testimony of the doctors who testified for him have

made it clear that he knew right from wrong.

Tr. at 3898. The foregoing statement does not seek to impugn Johnson’s silence. In fact, its most

natural reading is to encourage the jury to give Johnson’s statements conveyed though his experts
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the same weight as if Johnson had made them directly from the witness stand. Cf. United States
v. Walker, 272 F.3d 407, 41§ (7" Cir. 2001)(concluding similar attribution éf testimonial evidence
to defendant during closing argument was not outside the bounds of closing argument), cert. denied,
122 S. Ct. 1456 (2002).

Next, Johnson and Tipton complain that the prosecutor commented upon their silence, when
during closing argument at the guilt phase, he argued that

I suggest to you that the evidence has been clear and unequivocal . . .
. That 11 people lie dead in the streets of Richmond, Virginia because
those men with others, including “V,” wanted to make themselves rich
selling drugs, wanted to protect their drug business . . . .I suggest to
you that . . . as to Count One of the indictment, the conspiracy count,
that those gentlemen haven’t truly argued to you, in either opening or
in the questions presented to the witnesses during the trial, that they
are not guilty of Count One. They have implicitly conceded thht

indeed that they have sold drugs, that indeed they sold drugs together.
Count One in this case has been implicitly conceded by defendants
James Roane, Cory Johnson —

Tr. at 2960. At this point the Court overruled an objection by Roane’s counsel. The prosecution

then continued,
And I suggest to you through opening and through questioning of the
witnesses in this case, there can be no great issue as to the guilt of

James Roane, Richard Tipton, and Cory Johnson as to . . . the
conspiracy count. Each of them admitted tacitly, if not implicitly,
that they sold drugs. Each of them admitted tacitly, if not implicitly,
that they were together often. Each of them has admitted tacitly, if
not implicitly that they sold drugs together in concert with each other.

Tr. at 2961-62. Placed in context, the remarks are not of such character that the jury would
naturally and necessarily take them to be a comment on the failure of the accused to testify; the
highlighted remarks direct the jury to consider the evidence adduced and the comments by defense

counsel, not the Defendants’ silence, in evaluating whether the Defendants were guilty of
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conspiracy.®’ Therefore, the comments are not inappropriate. See United States v. Mietus, 237
F.3d. 866, 871-72 (7" Cir.h 2001); Oken v. Corcoran, 220 F.3d 259, '270'-71 n. 7 (4™ Cir. 2000);
Francis, 82 F.3d 77, 78 (4" Cir. 1996); see also Tr. at 2976. To the extent the prosecution’s
comments may have otherwise been improper, counsel reasonably forsook appéaling the issue in
light of the evidence of guilt on the conspiracy charge and their concessions during their own
opening statements and closing arguments that their clients were guilty of conspiracy to distribute
drugs, but not of running a CCE. |

Finally, Tipton and Johnson complain about an exchange that occurred during guilt phase
closing argument. Counsel for Sandra Reavis stated, “But remember, Cory Johnson said that he
never gave drugs to Sandra Reavis to sell. So this contradicts what Valerie Butleg had to say.” Tr.
at 3163. The prosecutor objected by stating, “I don’t remember Cory Johnson testifying, your
Honor.” Id. The Court sustained the objection. Defense counsel apologized and corrected his
statement by stating, “Cofy Johnson told Rodney Tucker, who testified here, that he never gave
Sandra Reavis any drugs.” Tr. at 3163-64. “No manifest intent exists where there is.another,
equally plausible explanation for the remark.” See United Stétes v. Calderon, 127 F.3d 13-1 4,1338

(11™ Cir. 1997). The prosecutor’s attempt to correct a misstatement by defense counsel does not

manifest an improper intent to comment on Johnson’s failure to testify. See United States v. Smith,

30 F.3d 568, 571 (4™ Cir. 1994)(noting context of prosecutor’s statement indicéted an intent to

8 Counsel for each defendant conceded in opening argument that his client sold drugs.
During questioning of Government witnesses, defense counsels’ questions generally focused on
negating the substantial income and supervision element of the CCE count, rather than disputing
that the petitioners were engaged in the concerted distribution of cocaine. Tipton also called
Gloria Bridges as a witness. Bridges testified on direct examination that she came to know
Titpon because he sold drugs. -
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object to form of the question rather than comment upon the defendant’s silence). To the extent,
the objection reminded the jury that Johnson had failed to testify, it did not encourage the jury to
draw any negative inference from that omission and the Court repeatedly had admonished the jury
that it could not draw such an inference. Accordingly, the above claims will be dismissed because
Tipton and Johnson cannot demonstrate appellate counsel were deficient for not pursuing the
claims.
c. The prosecution improperly made unsupported comments
during closing argument regarding the conditions the
Defendants would face in prison if given a life sentence.
Johnson Defaulted V.D
'Tipton Defaulted V.E.2
During closing argument the prosecutor asked the jury to ponder what r}\e Defendants’
conditions would be if they were sentenced to life in prison.
I’m not telling you incarceration is nice and a lifetime of incarceration
is not punishment. But think about each and every day of existence
in jail. They will wake up, bathe, be fed. They will be able to watch
TV, read books. They will be able to use the telephone to talk to their
loved ones.
Tr. at 3904. Defense counsel objected and the Court sustained the objection. Tr. at 3904. While
the foregoing comments were improper, it did not provide counsel with a substantial claim for relief
on appeal. The Court had made clear to the jury that the verdict was to be based on the evidence,
the arguments of the lawyers were not evidence and it was not to consider matters to which
objections had been sustained. Accordingly, counsel was not deficient for failing to raise the issue
on appeal.
d. The prosecution improperly argued that sentencing should be
based on deterrence
Johnson Defaulted V.H
Tipton Defaulted V.E.10
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Tiptén and Johnson contend that .they were denied.i'ndividualized ponsideration because the
prosecutor twice urged the jury to consider deterrence during closing argument at the sentencing
phase. The limited law on the subject indicgtes that a defendant’s right to individualized
consideration is not violated when the prosecutor urges the jury to consider whether.a sentence of
death in this instance would further the speciﬁ‘é deterrent purpose of the statute. See Brooks v. Kemp,

762 F.2d 1383, 1407 (11th Cir. 1985)(en banc), cert. granted, Kemp v. Brooks, 478 U.S. 1016

(1986)(vacating Brooks and remanding for further consideration in light of Rose v. Clark, 478 U.S.

570 (1986)), reinstated on remand, Brooks v. Kemp, 809 F.2d 700 (1 1th Cir. 1987)). Here, when the
prosecutor began to make comments that could be construed as a general deterrence argument, he was
cut short by an objection. Thereafter, the prosecutor focused ﬁis comments ory why the deterrence
goals of the CCE death penalty statute favo;ed the imposition of a sentence of death for the acts
committed by Tipton and Johnson. In light of the single comment about general deterrence, the
sustained objection to that comment, and the extensive instructions on the Defendants’ entitlement
to individualized consideration, appellate counsel reasonably forsook the claims urged here by
Johnson and Tipton.

e The prosecutors misled the jury into believing that it had a duty

to convict the Defendants and impose a death sentence
Tipton Defaulted Claim V.E.6
Johnson Defaulted Claim V.C
Tipton and Johnson assert that the prosecution affirmatively misrepresented the law to suggest

to the jury that it was legally required to convict the Defendants and impose a sentence of death. See
Potts v. Zant, 734 F.2d 526, 535-6 (11" Cir. 1984)(prosecutor engaged in misconduct by suggesting
prior state supreme coﬁrt decisions mandated imposition of death penalty in this case), vacated on

other grounds, 478 U.S. 1017 (1986). Tipton and Johnson base these arguments on the prosecutor’s
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repeated references to “duty.” As reflected below, the challenged comments were proper because

they emphasized that the jurors’ duty to convict and impose the death penalty derived from their

sworn obligation to fairly apply the evidence in light of the applicable law. See Davis v. Kemp, 829

F.2d 1522, 1527 (11" Cir. 1988)(concluding defendant not denied individualized consideration by

% The highlighted comments to which Tipton and Johnson object are set forth below.

You have taken an oath and you can’t shirk from that oath.
That oath says that you will truly render facts to a verdict. When

you do that, you have no choice but to find these defendants guilty
of each and every count of the indictment. ‘

Tr. at 3021(guilt phase sentencing).

Now it is time for you to go back and do your duty.

Each of you during the voir dire . . . stated that in the
appropriate case, given the appropriate circumstances, that you
could indeed render a verdict of death against a defendant . . .. I
submit that based upon the evidence that you have seen from this
witness stand over the last five weeks, that this is the appropriate
case to render a verdict of death as to each and every defendant.

You took an oath. It is an awesome responsibility. It is an
awesome duty. But nonetheless, it is just that a duty. Your duty,
ladies and gentleman of the jury, given the argument that you have
heard. requires no less verdict than death.

Tr. at 3881-82.

Tr. at 3905-6.

... it is an awesome duty you have undertaken. But the law is
clear that in some cases the death penalty should be imposed. It is
the will of Congress. It is the law you must follow. What you
must determine, is given the evidence that you have heard, is this
one those appropriate cases? And I suggest to you, ladies and
gentleman, it is the appropriate case . . . .

Ladies and gentleman, it is a strong duty you have. But it is

just that. It is a duty. This case warrants the imposition of the

maximum punishment possible, the imposition of the death penalty
as to each defendant.
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prosecutor’s argument that jurors had an obligation to impose the death penalty if they believed it was
warranted by the defendant’s crime and the evidence introduced at sentencing); cf. United States v.

Locasio, 6 F.3d 924, 947 (2d Cir. 1993)(concluding it was not inappropriate for prosecutor to remind

jurors of their oath to render a verdict without fear or favor).

Moreover, the Court’s numerous instructions throughout’ the trial. refuted any suggestion that
the law required that the Defendants receive a sentence of death. "I want to emphasize that even if
ajury makes such ﬁndingé, it is never required to impose a sentence of death upon é defendant." Tr.
at 36; 496-97. Again, at the beginning of the sentencing phase the Court reminded the jury that, “[i]t
is the government that bears the burden of persuading you beyond a reasonable doubt that a sentence
of death is justified as to each defendant.” Tr. ét 3307. “[E]venif you do méke the findings required
by law as prerequisites to the imposition of the death penalty, no jury is ever required to impose the
death penalty.” Tr. at 3309. And, “[i]t is the government that must persuade you that the death
penalty is justified as to each individuai defendant. In short, a defendant is not required to prove that
he should be allowed to live.” Tr. at 3313. And, “you cannot return a decision imposiig the death
penalty absent a unanimous finding of the existence of certain aggravating faptors, no jury is ever
required to impo-se the déath penalty, even if it doeé make such findings.” Tr. at 3315. Hence,
Tipton and Johnson’s attempt to excuse their defauit is rejected because they have not demonstrated
counsel were deficient or that they were prejudiced by any omission of counsel.

D. Cumulative Claims of Error With Regards To Prosecutorial Misconduct And

CCE Convictions
Tipton Claim V.B.3.d.v. V.F.1 Tipton Defaulted V.E.14
Johnson Claim I.C.4.f, IV.A.8, IV.C Johnson Defaulted V.L

Whether the prosecutor’s improper conduct is isolated or extensive is one of the six factors
relevant to assessing whether a defendant was prejudiced by improper comments by the prosecution.
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See United States v, Wilson, 135 F.3d 291, 298 (4™ Cir. 1998). Thus, Tipton and Johnson contend
appellate counsel should have exploited this factor and ’challengéd all of the- purportedly improper
conduct on appeal.®* In this ;egard, Tipton and Johnson must demonstrate their present claims of
error were clearly more promising than the substantial claims counsel raised on direct appeal. See

Bell v. Jarvis, 236 F.3d 139, 164 (4™ Cir. 2000)(en banc), cert. denied, 122 S. Ct. 124 (2001); Smith

v. South Carolina, 882 F.2d 895, 899 (4th Cir. 1989)(counsel's failure to raise a weak constitutional

claim may constitute an acceptable strategic decision designed "to avoid diverting the appellate court's
‘attention from what [counsel] felt were stronger ‘claims"). Neither Tipton nor Johnson meets this
burden. The fact that habeas counsel has seen fit to regurgitate many of the same issues pressed by
appellate counsel certainly belies the suggestion that appellate counsel made poor chozices on appeal.
Moreover, the appellate record confirms that counsel pursued the most promising claims for relief
on direct appeal. See Smith v. Murray, 477 U.S. 527, 536 (1986)("Winnowing out weaker arguments
on appeal and focusing on those more likely to prevail, far from being evidence of incompetence, is
the hallmark of effective appellate advocacy.") Appellate counsel reasonably chose to pursue
promising claims of instructional errors, separation of powers and errors during voir dire that Qould
entitle their clients to relief under a more lenient showing of prejudice than would be required to
prevail on a prosecutorial misconduct claim. See, e.g., United States v. Tipton, 90F.3d 861, 872-882,
895, 897-98 (4™ Cir. 1996).  Accordingly, the above listed claims will be dismissed because Tipton
and Johnson have failed to demonstrate deficiency on the part of counsel.

XIIIl. CUMULATIVE CLAIMS OF INEFFECTIVE ASSISTANCE OF COUNSEL
Tipton Claims V.B.3.d.vii, V.F.4

63 That portion of these claims which challenges counsels’ conduct at trial is rejected for
the reasons previously stated by the Court.
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JohnsonIV.D, IV.C

The Defendants contend that the cumulative effect of all counsel’s errors prejudiced them.
The cumulative analysis the Defendants seek is not permitted for those claims where the Court
rejected their assertion that counsel performed deficiently. Fisher v. Angelone, 163 F.3d 835, 852-3
(4™ Cir. 1998). “Attorney acts or omissions ‘that are not unconstitutional individual-ly cannot be
added together to create a constitutional violation.”” Id. (qouting Wainwright v. Lockhart, 80 F.3d
1226, 1233 (8th Cir. 1996). Having reviewed tliose relatively few instances where the Court rejected
an individual claim solely for a lack of prejudice, the Court finds even when considered collectively
there is no reasonable possibility that the result of the Defendants’ convictions or sentence would
be different.® See Huffington v. Nuth, 140 F.3d 572, 583 (4* Cir. 1998). The Defendants’ guilt
and culpability were confirmed by numerous credible witnesses. The testimony of the witnesses was
well corroborated by the physical evidence including forensic testing, receipts for firearms, the video
tapé of the murder scenes, and the testimony of other witnesses. The above claims will be dismissed.
XIV. THE DEFENDANTS’ ADOPTION BY REFERENCE OF CODEFENDANTS’

CLAIMS

Tipton V.J

Johnson X

Roane IX

In their initial § 2255 motion, each Defendant asserts that he adopts by reference any claims

by his copetitioners to the extent such claims are applicable to him.* By Order entered December

6 Roane did not list in his index a separate claim of cumulative ineffective assistance.
The Court’s rejection of Roane’s assertion of collective prejudice does not encompass Roane’s
Claim IV.B.2 pertaining to the murder of Douglas Moody.

65 United States v. Merlino, 2 F.Supp.2d 647, 669 (E.D. Pa. 1997)(denying as
inappropriate defendant’s request to join codefendants’ § 2255 motions).
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11, 2000, the Cé)urt directed each Defendant to provide an index of his claims. Clerk’s Record #
830. That order further required each Defendant to list each of his grbunds for relief including the
subparts thereto and to cite ;;o the portions of the record where the claim is raised and discussed.®
This opinion has addressed every separate ground for relief listed by Tipton, Johnson, and Roane in
his respective index. In light of the specific pleading requirements for § 2255 motions and this
Court’s orders, the oblique references to the pnspeciﬁed claims of codefendants do not warrant
further individual consideration. Cf. Gray v. Netherland, 99 F.3d 158, 165-66 (4th Cir.
1996)(concluding habeas petitioner had not properly raised claim in federal court where he failed
to articulate how the fact and law combined to violate his rights). Claims V.J, X and IX will be
dismissed for the reasons previously stated in conjunction with each claim specifigally raised by
Johnson, Tipton and Roane.

Tiptonand J ohnson’s motion for relief pursuant to 28 U.S.C. § 2255 will be denied. Roane’s
motion for 28 U.S.C. § 2255 relief is denied in part.

An appropriate Order shall issue.

Wﬁ’{ﬁﬂw—a«

Ur(#d States District Judge

Richmond, Virginia
Date: S-\- 03

% The Court warned the parties that review of their claims would be limited to those
portions of the record designated in their individual index.
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V.A

APPENDIX A
RICHARD TIPTON’S GROUNDS FOR RELIEF

JUROR MISCONDUCT VIOLATED TIPTON'S RIGHT TO AN IMPARTIAL JURY AND
TO DUE PROCESS OF LAW.

V.B.3.a The Jury Was Not Properly Instructed As To The Supervision Element:

@) The trial court failed to instruct the jury that a mere buyer/seller of drug
relationship is insufficient to establish the "organization, supervision, or
management” element under section 848;

(i)  Thetrial court failed to instruct the jury that some persons alleged to be CCE
supervisees were, as a matter of law, incapable of being CCE supervisees;

(iii)  The trial court failed to instruct the jury that it must unanimously agree to the
identity of each of the five supervisees;

(iv)  The trial court failed to instruct the jury that the government must prove
"management" to satisfy the organizer/supervisor element of a CCE.

V.B.3b There Was Insufficient Evidence To Support The Supervision Element Because The
Government Failed To Prove Tipton Supervised Five Persons. '
V.B.3.c The Prosecutorial Misconduct Relating To The Supervision Elemgnt:
(1) The Prosecution used unsupported, ambiguous, and misleading testimony to

prove "supervision";
(ii)  TheProsecution used improper and prejudicial argument, misleading the jury,
about the supervision element.

V.B.3.d Ineffective Assistance of Counsel At Trial and On Appeal:
(1) Counsel failed to object to the repeated use of improper and prejudicial
evidence; ’ .
(i)  Counsel failed to determine and demonstrate that there were less than five
supervisees; '

V.C.1

(iii) Counsel failed to object to the prosecutor's closing argument on the
supervision element;
(iv)  Counsel failed to seek proper jury instructions on the supervision element;
v) Counsel failed to stop the onslaught of prosecutorial misconduct;
(vi)  Counsel failed to seek relief available pursuant to Barona and Jerome;
(vii)  Counsel's errors, viewed individuallly or collectively, require the Court to
- grant relief.

Tipton's Right To Due Process Was Violated Because The Government Knew Or Should
Have Known that:

claims.

! Tipton’s claims are identified by the letters and numerals used by Tipton in his index of

2 Section V.B. 1 & 2 discuss legal principals and background and do not set forth claims.
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a. Maurice Saunder's Testimony Linking Tipton to "Light" and Large Sums of Money
Was False;
b. Greg Scott's Testimony Linking Tipton and his Codefendants to the New York Boyz
Was False. '
C.2 Hussone Jones' Testimony That Tipton Stabbed Douglas Talley Was False.
C.3  Priscilla “Pepsi” Greene Testified Falsely Regarding Her Drug Dealing Activities And The
Hierarchy Of The Drug Dealing Enterprise In Richmond.
C.4  Jerry Gaiters Testified Falsely Regarding His Foreknowledge Of The Murder Of Dorothy
Armstrong.

V.D. The Government Failed to Turn Over Exculpatory Evidence In Violation of Brady v.

Maryland:

1. The Government Withheld Evidence that Tipton Could Have Used To Impeach The
Testimony of Hussone Jones About The Murder Of Douglas Talley;

2. The Government Suppressed Evidence that Gave Tipton An Alibi For The Stoney
Run Shooting Deaths of Linwood Chiles and Curt Thome;

3. The Government Suppressed Evidence that Could Have Been Used To Impeach
Priscilla GreenE Testimony That She Did Not Sell Drugs; 3

4. The Government Suppressed Evidence that Pointed to Co-Conspirator Lance Thomas
As The Principal Of The Drug Activities Charged In The Indictment;

V.E. Prosecutorial Misconduct
1.&12.The Prosecution Improperly Discriminated Against Women.
2. The Prosecutors Made Inflammatory Arguments To The Jury, Unsupported By The
Evidence, Regarding The Conditions Tipton Would Face If Given A Life Sentence.
3. The Prosecutors Misled The Jury By Vouching, In Inflammatory Terms, To Their
Personal Belief Regarding Tipton's Guilt And The Veracity Of Witnesses.
4, The Prosecutors Introduced Inadmissible Evidence Through Which They Vouched
That Tipton And The Other Defendants Were Threats To The Lives Of Witnesses
5. The Government Committed Misconduct When It Formulated And Produced Its
Witness List.
6. The Prosecutors Misled The Jury Into Believing That It Had A Duty To Convict And
Impose A Death Sentence.
7. The Prosecutors Misled The Jury By Improperly Emphasizing That Tipton And The
Other Defendants Did Not Testify.
Prosecutors Suggested That A Government Witness Passed A Polygraph Test.
9. The Prosecutors Misled The Jury By Treating Tipton And The Other Defendants As
A Group, Rather Than As Individuals.
10.  The Prosecutors Improperly Argued That Sentencmg Should Be Based On
Deterrence.
11.  The Prosecutors Presented Testimony Without Foundation.
13.  The Prosecutors Committed Misconduct With Respect To The CCE Supervision

®

i

APP.173



V.F.

Element.

14.  The Scope Of The Government's Misconduct Prejudlced Tipton And Requires The
Court To Grant The Writ. _ '

15.  Prosecutors Violated 18 U.S.C. § 201(c)(2) When Obtaining And Presenting The
Testimony Of Several Cooperating Witnesses.

16.  The Government Improperly Manipulated Material Evidence Regarding The Alleged
CCE By Presenting Two Different Accounts At Tipton's And Lance Thomas' Trial
Through The Testimony Of Priscilla Greene.

INEFFECTIVE ASSISTANCE OF COUNSEL

l.a

1.b
l.c

1.d
le
1.f

l.g

Lh

1.1

Lk.

2.4
2.b.

Counsel Failed to Move for a Change of Venue Despxte Inflammatory Media
Coverage.

Defense Counsel Failed to Request Voir Dire Pursuant to Morgan v. Illinois.
Defense Counsel Failed to Object to the Prosecution's Strikes Against Female

" Jurors.

Trial Counsel's Errors Resulted in Tipton's Exclusion From Voir Dire, and

The Loss Of His Right To Participate In Jury Selection.

Defense Counsel Failed to Investigate Whether in Fact the CCE Existed in

New York And New Jersey. :

Defense Counsel Failed to Challenge the Government's Evidence that Tipton

Was A Supervisor Of A CCE.

Ineffective Assistance of Counsel With Respect To Jury Instructions:

1 Defense Counsel Failed To Request An Unanimity Instruction On
The CCE Elements.

2 Defense Counsel Failed To Object To And Ask For A Proper Jury
Instruction On The RICO Enterprise Element.

3 Defense Counsel Failed to Object To And Ask For A Proper Jury
Instruction On The Supervision Elements Of The CCE Charges.

4 Tipton's Counsel Were Ineffective When They Failed To Request An
Instruction that the Jurors Must Unanimously Agree On The
Violations That Make The Continuing Series Element Of A CCE.

Counsel Failed to Adequately Defend Tipton on the Charge That He

Murdered Douglas Talley.

Defense Counsel Failed to Prepare an Adequate Defense To The Stoney Run

. Murders.

Defense Counsel Failed to Object to the Improper and Highly Prejudicial
Conduct and Arguments By The Prosecutors Throughout Tipton's Trial.
Defense Counsel Failed to Object to the Testimony Of Several Cooperating
Witnesses Pursuant to 18 U.S.C. § 201(c)(2).

Counsel Failed to Investigate and Prepare an Adequate Mitigation Defense
Counsel Failed to Present Evidence of Tipton's Prison Conditions If
Sentenced To Life Without Parole And Effect On Question Of Future
Dangerousness.

it
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V.G

V.H

VAl

V.J

V.K.

V.L

3.a. Tipton's Appellate Counsel Was Ineffective Because He Failed to
Demonstrate that the Government's Evidence, As A Matter of Law, Did Not
Prove The CCE Supervision Element. _

3b. Tipton's Appellate Counsel Was Ineffective Because They Failed to
Demonstrate that the Government's Evidence Was Not Sufficient As A
Matter of Law to Prove That Tipton Murdered Talley.

4. The Cumulative Effect of Counsel's Errors Prejudiced Tipton.

THE UNBRIDLED DISCRETION TO FORMULATE NON-STATUTORY
AGGRAVATING FACTORS GIVEN TO PROSECUTORS UNDER SECTION 848
REPRESENTS AN UNCONSTITUTIONAL DELEGATION OF LEGISLATIVE
AUTHORITY. '

TIPTON WAS DENIED HIS STATUTORY AND CONSTITUTIONAL RIGHT TO
JUSTICE WITHOUT DISCRIMINATION.

TIPTON IS ACTUALLY INNOCENT OF THE CCE CONVICTIONS.

TIPTON ADOPTS BY REFERENCE ANY CLAIMS RAISED BY JOHNSON AND
ROANE TO THE EXTENT THAT THEY APPLY TO HIM.

THE DISTRICT COURT INCORRECTLY INSTRUCTED THE JURY ON THE
ESSENTIAL ELEMENTS OF THE CCE STATUTE IN VIOLATION OF TIPTON'S
SIXTH AMENDMENT RIGHT TO TRIAL BY A JURY.

TIPTON IS ENTITLED TO RELIEF BECAUSE THE INDICTMENT FAILED TO
CHARGE THE AGGRAVATING FACTORS IN THE INDICTMENT AS REQUIRED BY
Apprendi v. New Jersey, 530 U.S. 466 (2000) .
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APPENDIX B
JOHNSON’S GROUNDS FOR RELIEF'

L THE GOVERNMENT KNOWINGLY OR NEGLIGENTLY USED FALSE EVIDENCE

TO CREATE THE ILLUSION THAT JOHNSON AND HIS CO-DEFENDANTS WERE

LEADERS OF HIGHLY ORGANIZED CONTINUING CRIMINAL ENTERPRISE

HAVING ITS ROOTS IN NEW YORK AND/OR NEW JERSEY.

B. Greg Scott's Trial Testimony Linking Johnson And His Co-Defendants To The New
York Boyz Was False, And The Government Knew or Should Have Known That It
Was False. :

C. Maurice Saunder's Trial Testimony Linking Tipton to "Light" And To Large Sums
Of Money Was False, And The Government Knew Or Should Have Known It Was
False.

II. THE EVIDENCE WAS LEGALLY INSUFFICIENT TO CONVICT JOHNSON AS A
SUPERVISOR OF A CONTINUING CRIMINAL ENTERPRISE UNDER 21 U.S.C.
SECTION 848.

C.1  The Jury Was Not Properly Instructed As To The Supervision Element

a. The trial court failed to instruct the jury that a Buyer-Seller Relationship is
insufficient to establish the organization, supervision, or management
element;

b. The trial court failed to instruct the jury:

) that some persons alleged to be CCE supervisees were incapable of
counting as supervisees as a matter of law;

(ii)  failed to instruct the jury that it must unanimously agree to the
identity of each of the five supervisees.

c. The trial court failed to instruct the jury that the government must prove the
element of management as part of the element of supervision for a CCE
organizer;

C.2  There Was Insufficient Evidence To Support the Supervision Element.
C.3  Prosecutorial Misconduct Relating To Supervision Element:

a. Improper use of unsupported ambigous testimony;
b. Improper argument concerning the supervision element;
C.4  Ineffective Assitance of Counsel At Trial and Appeal: :

a. Counsel should have shown that Johnson was incapable of being a supervisor
or at least not likely to be a supervisor; ‘

b. Counsel failed to object to repeated improper evidence;

c. Counsel failed to demonstrate that the proof against Johnson did not establish
five supervisees;

d. Counsel failed to object to the prosecutor's closing argument on the

! Johnson’s claims are identified by the letters and numerals used by Johnson in his index
of claims.
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supervision element;

e. Counsel failed to request proper jury instructions on the supervision argument
of the CCE statute;

f Trial ¢ounsel failed to stop the onslaught of prosecutorial misconduct;

8. Counsel failed to seek relief available under Barona and Jerome.

1. JOHNSON IS ACTUALLY INNOCENT OF THE CCE CONVICTIONS

IV. TRIAL AND APPELLATE COUNSEL PROVIDED INEFFECTIVE ASSISTANCE OF

COUNSEL
A. Guilt Phase Ineffectiveness:
1. Defense counsel failed to request the appointment of an investigator and
failed to conduct an adequate investigation;
2. Defense counsel failed to move for a change of venue;

3. Defense counsel failed to request voir dire pursuant to Morgan v. Illinois 504
U.S. 719 (1992);

4. Defense counsel failed to object to the prosecution's strikes against women
jurors;

5. Defense counsel failed to object to Johnson's absence from, voir dire and
Johnson lost his right to participate in jury selection;

6. Defense counsel failed to challenge the Government's evidence that Johnson
was a supervisor of a CCE;

7. Defense counsel failed to object or ask for proper jury instructions on the
substantive counts charged;
a. Defense counsel failed to request a unanimity instruction on the CCE

elements; :
b. The jury was not properly instructed as to the supervision elenient of
the CCE charges. '

8. Defense counsel failed to object to improper and highly prejudicial conduct

and arguments by the prosecutors throughout Johnson's capital trial;
B. Counsel Provided Ineffective Assistance of Counsel At The Sentencing Phase

1. Defense counsel failed to argue that Johnson's mental ability was not
accurately reflected by his 1.Q. test, and, in fact, was below 77,

2. Defense counsel failed to present evidence of Johnson's prison conditions if
sentenced to life; : :

C. Ineffective Assistance of Counsel on Appeal;

D. The Cumulative Effect of Counsel's Errors Prejudiced Johnson.

V. PROSECUTORIAL MISCONDUCT DEPRIVED JOHNSON OF HIS RIGHTS TO DUE
PROCESS AND A FAIR TRIAL
A. The Prosecutors Misled the Jury By Vouching In Inflammatory terms, To Their
Personal Belief In Johnson's Guilt And The Veracity of Their Witnesses.
B. The Prosecutors Introduced Inadmissible Evidence Suggesting That Johnson And

i

APPATT



The Other Defendants Threatened The LiveS Of Witnesses.

C. The Prosecutors Misled The Jury Into Believing It Had A Duty To Convict And
Impose A Death Sentence. ‘

D. The Prosecutors Misled The Jury by Making Misleading And Inflammatory
Arguments To The Jury, Unsupported by the Evidence Regarding The Conditions
Johnson Would Likely Face If Given A Life Sentence.

E. The Prosecutors Improperly Emphasmed That Johnson And The Other Defendants

Did Not Testify.

F. The Prosecutors Suggested That A Government Witness Had Passed A Polygraph
Test.

G. The Prosecutors Improperly Treated Johnson And The Other Defendants As A
Group, Rather Than As Individuals.

H. The Prosecutors Improperly Argued That Sentencing Should Be Based On
Deterrence.

L Misconduct Relating To Testimony Wlthout Foundation.

1. The Prosecutors Misled The Jury By Suggesting That They Had Not Influenced
Witnesses To Use The Terms "Partner”, "Worker", And "Employee".

K. The Government excluded Women From The Jury In Violationof J.E.B. v. Alabama,
114 S.Ct. 1419 (1994). 3

L. Misconduct Relating To The CCE Supervmon Element

M. The Prosecutors Violated 18 U.S.C. § 201(c)(2) By Obtalmng And Presenting The
Testimony Of Several Cooperating Witnesses.

N. The Prosecutors Presented The False Testimony Of Priscilla "Pepsi" Greene.

0. The Prosecution Engaged In Misconduct By Presenting Materially Different
Accounts Of The CCE Supervision Activities At Co-Conspirator Thomas'
Subsequent Trial. ’

P. The Prosecution Engaged In Misconduct By Presenting The False Testimony Of Jerry
Gaiters.

VI. THE PROSECUTION IMPROPERLY DISCRIMINATED AGAINST WOMEN IN
SELECTING THE JURY.

VII. JUROR MISCONDUCT VIOLATED JOHNSON'S RIGHTS TO AN IMPARTIAL JURY
- AND TO DUE PROCESS OF LAW.

VIII. JOHNSON WAS DENIED HIS STATUTORY AND CONSTITUTIONAL RIGHT TO
JU STICE WITHOUT DISCRIMINATION.

IX. SECTION 848'S DELEGATION OF AUTHORITY TO PROSECUTORS TO CREATE
NON-STATUTORY AGGRAVATORS IS AN UNCONSTITUTIONAL DELEGATION
OF AUTHORITY THAT VIOLATES THE SEPARATION OF POWERS.

X. JOHNSON ADOPTS THOSE CLAIMS OF TIPTON AND ROANE THAT ARE

iii
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APPLICABLE TO HIM.

X1.  JOHNSON IS EXEMPT FROM EXECUTION UNDER 18 U.S.C. § 3596(C) AND
21 U.S.C. § 848(1) BY VIRTUE OF MENTAL RETARDATION. '

XII. THE DISTRICT COURT FAILED TO PROPERLY INSTRUCT THE JURY ON THE
ESSENTIAL ELEMENTS OF THE CCE STATUTE IN VIOLATION OF PETITIONER'S
SIXTH AMENDMENT RIGHT TO TRIAL BY JURY.

XIII. JOHNSON IS ENTITLED TO RELIEF BECAUSE THE INDICTMENT FAILED TO
CHARGE THE AGGRAVATING FACTORS IN THE INDICTMENT AS REQUIRED BY
Apprendi v. New Jersey, 530 U.S. 466 (2000).
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APPENDIX C
JAMES ROANE’S GROUNDS FOR RELIEF

To the extent possible, Roane’s claims are identified by the letters and numerals used by
Roane in his index of claims. :

L PROSECUTORIAL MISCONDUCT
a. The Prosecution Misled The Court As To Which Witnesses Were In The Witness
Protection Program,;
b. The Prosecution Failed To Provide The Defendants With Exculpatory Information
In Violation of Brady v. Maryla<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>